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TRANSCRI PT OF PROCEEDI NGS

THE COURT: Go ahead and be seated. Thank
you.

M. Trende, you can go ahead and -- is
t here anything we need to take care of beforehand?
Okay. Let's -- let me get.

MR. HARRI SON: Yes, your Honor. We were
just hoping to get an update on the document
production and the production of wi tnesses.

THE COURT: Okay. All right. So we are
back on the record in Lea County Cause Nunber
CV-22-041.

As far as the docunments, Ms. Sanchez?

MS. SANCHEZ: Yes, thank you, your Honor. I
have several updates for the Court and plaintiffs’
counsel

One, just wanted to close to | oop on the
decl aration from Raul Burciaga about Leann Leith. W
did provide that to the Court and plaintiffs' counsel
yesterday afternoon. | think that clarifies that on
the |l egislative session on redistricting, she was an
enpl oyee of the | egqgislature.

She was paid by the |egislature. She
had a title, | think, that was -- find it. Her

position was | eadership analyst, and she had an
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office in the roundhouse during that tine. | think
t hat that captures the information that the Court
wanted some clarity on in terms of Ms. Leith's role.
| think it clarifies that she was not sort of an
out si de advocate, outside of the process, but rather
was an enpl oyee of the lecture in that position
engaging in work on behalf of the |egislature.

THE COURT: M. Harrison.

MR. HARRI SON: Yes, your Honor. So, of
course, we're not waiving our original position.

THE COURT: Ri ght .

MR. HARRI SON: But under the Court's order,
we accept that. Now, that's still -- that puts her
within the privilege group, but we would still gets
her communi cations with outsiders, but just not with
Brian Egolf, et cetera. Your Honor, insiders to the
privilege is our understandi ng of what that means.
But we accept -- we don't like it, but we accept it.

THE COURT: Okay. All right. Ms. Sanchez.

MS. SANCHEZ: And we agree with that same
anal ysi s. So we have been endeavoring to do, your
Honor, is burning the m dnight oil to make sure we
get this done as quickly as we can. We know the
Court's on a tight time frame, and we want to

acconplish that as nmuch as we can.
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So we have -- |et

you right thing here. Sorry.

me just pull up thank

Okay. So -- and my understandi ng, based

on our discussions yesterday, is we're focusing on

the trial subpoenas, the document requests within

t hose trial subpoenas. | do have confirmation that

the -- those subpoenas have been served on three

| egi slators and Ms. Leith. \V/ g

-- Senator Cervantes

has not been served. He has been traveling out of

town or out of state for a week
ot hers have been served.

The contours under

or two now. But t he

the Court's ruling of

the legislative privilege, we've been | ooking at how

we can identify category -- docunents that are

responsive within that category,

conmmuni cations with menbers of t

sort of

he public, using that

termthe Court used generally, and trying to figure

out how we can do searches of those for these

i ndi viduals as quickly as possible to make production

as quickly as possible.

We have gat hered,
year 2021, which was the redistr
total number of e-mails. So at
there's a centralized I T person,

t hey have adm nistrative access.

so |l ooking at just the
icting year, the

the | egislature,
departnment. And

So wi t hout having
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i ndi vidual |egislators have to actually go into their
e-mai |l accounts, which they may or may not know how
to do, the IT department can do that.

So the I'T departnment has pulled the
e-mails for these individuals for 2021. That's over
32,000 e-mails total that would need to be searched.

What | am proposing to the Court, and,
again, this is keying off of the terms that are in
the plaintiffs' trial subpoenas, is that we use
really all or nost of all of the search terms that
are included in those subpoenas. |"m just going to
get one in front of me for reference. And | ooking at
the |l egislative process, trying to define that, so we
have a date range that we don't have to search the
entire cal endar year. Because | think that's -- it
woul d help to hone it down a bit.

If we use July 1st of 2021 as our
starting point, that's when this CRC really began its
work, sort of in that role with the interim
| egi sl ative comm ttee having meetings, devel oping
pl ans, and then through the date of passage of SB-1,
which is on Decenmber 11th, 2021.

So we take that July one to December
11t h, 2021, time frame, apply the search terns that

are contained in the plaintiffs' subpoena for, you
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know, the -- | guess they call they'll bullion search
terms, but they're just word searches that you
conduct on the e-mails. And we would apply the sanme
thing to the -- to text messages, sane date range,
word searches, to the extent you can search for text
by words.

The one problem that we're running into
as we've started applying these things overnight, and
one problem that we're running into is that sone of
t hese are pretty overinclusive. G ven the Court's
ruling on sort of which communications -- because
we' re obviously going to be pulling up a | ot
communi cations that are privileged and then having to
sort through that.

So what would help that process is if we
can identify individuals we're | ooking for
communi cations with. And those subpoena |ists,
several of themthat fall sort of into the Court's
category, and that would be the congresswoman from
CD-1 and CD-2, Stansbury and Leger Fernandez, their
respective staff people, | guess, Scott Forrester and
Kyra Ellis-More. And then there's an individual who
| believe is with Center for Civic Policy, Oriana
Sandoval is listed.

And so if we can use that list that's in
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t he subpoena as sort of the to/fromlist, then that
woul d be hel pful.

And I'm just trying to be very
transparent and concrete with the Court about what
we're proposing to do. | don't -- | want to make
sure that we're doing everything we can to fulfill
the Court's order and to do it as quickly as we can
to get documents to plaintiffs' counsel before any
final subm ssions go to you, before you have to make
your deci sion.

THE COURT: Okay.

M. Harrison, as far as -- how do you

proposal that. ..

MR. HARRI SON: Yes, your Honor. So the

time -- we had picked a couple of time frames, but we
woul d be willing to accept the start date of July
1st. | think one of -- we have three time franmes,
but we'd be willing to forfeit the other two and use

our July 1st.

Now, we had our December 18th, which |
believe is the governor's signature date. And |
think the date quoted by Ms. Sanchez was the passage
of the | egislature.

We'd ask for the 18, just because we

presented the Court with an e-mail from Senat or
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Cervantes that was immedi ately after passage.
THE COURT: December 18th, 20217

MR. HARRI SON: 2021, yes, your Honor. But

that -- we're close on that. And so, you know, if
there were -- unfortunately, w thout a sophisticated,
you know, like a third party, you know, |T vendor,

this could be done pretty easily, because you just
filter out -- you know, you list in the |legislators

and you filter out anything that was exclusively

circulated to the legislators. Which here, | think,
probably the easiest way would be to eyeball it. Qur
subpoenas, | do want to -- | don't know that they --

we do want to be avoid being ridicul ous overbroad.
Now, what they are is they're law. And
if you think about it, to use an easy exanple, saying
give me docks that have the words X and Y and Z
captures a |l ot fewer documents that say give me all
t he documents that capture X, right? But it's a
| onger subpoena. And that's kind of what we have
wi th our subpoena.
We'd will willing at this point to
reconfigure and to give them something shorter. I
mean, we can keep it to a page easily and -- but |
don't know that it really is easier in the long run

The only -- | guess actually, nmy biggest
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concern from what was proposed, is we individually
served | egislators as people, and we would |ike

(i naudi bl e) we ask for any type -- you know, text
messages, Facebook. | don't necessarily every

| egi slative -- a legislator has four e-mail accounts,
to search all four. But they know and they have an
ethical obligation in any -- you know, any one a
subpoena in any case. They know what they use.

Li ke, they're -- | mean, | work with political
figures, and there are sone people who al ways use

t heir canpai gn account.

Jay (inaudible), Jake for New Mexico
dot-com There's some people who will use a persona
account set up for that purpose. You' Il still run
into some ol der fol ks who use, |ike, the prodigy, you
know, | egacy type accounts. | don't think I've ever
known anyone, |I'm sure | can't think of anyone that |
transact nmy business with who uses their |egislative
account probably because it is, as we |earned in one
of the depositions of the |IT people, they do conduct
| PRA searches of those periodically.

And so, you know, we would ask for each
| egi slator to go through. And, again, it doesn't
take forever. | ran one of these on m ne. | may be

for tech savvy than the average legislator. And it
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t akes an hour. That didn't include -- that included
just doing the searches, not pulling the documents
over to a file. That wouldn't take that |ong either.
But, you know, we would ask that
| egi sl ators check their text messages, check the
e-mai |l accounts they know they use to conduct that
type of business. And, like | said, we can sinply
this, and we'd certainly be willing to keep it to a
single date range to July 1lst to December whatever,
whi chever date the Court decides is the relevant
date, |egislative passage or gubernatorial signature.
But we woul d ask for each legislator to make a
deci si on based on what they know they use. Ri ght ?
And for some that will be -- I"mtotally
fine if, you know, a |egislator who knows that they
don't have a text, you know, about politics, doesn't
check their text. But a | egislator who does, should
check their texts and produce any text messages that
are responsive and non-privileged on the Court's
ruling.

THE COURT: All right. Did I hear earlier
that they -- you' ve already had themrun a search and
there's thousands?

MS. SANCHEZ: So we're -- we've already

pul |l ed the sort of universe of potential e-mails on
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the legislative e-mails account, and there are --

THE COURT: Are those just government
accounts?

MS. SANCHEZ: Just in the legislative
account. That's the only one we have a centralized
| T for.

THE COURT: Okay.

MS. SANCHEZ: And that is the universe is
tens of thousands. But |I'm confident that applying
search terms will narrow that down. Real ly, we're
just kind of in a race against the clock here, your
Honor. And really, the nore we ask people to do,
especially if we're asking legislators to search,
some of them | don't know if it's a gmail or an AOL,
or whatever people may have, searching those can be
pretty cunmbersome and difficult.

| don't want to represent that there's
been a thorough search be of an e-mail account by an

i ndi vidual who really is not famliar with how to

search that. You know, if -- if they can do it,
fine. But -- but I"'m-- | want to propose something
where we are getting -- where we're making this

production, you know, no | ater than Tuesday, and not
an as a tight -- that's going to be tight already. I

mean, | have people already starting to apply terms.
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| wanted to get a start overnight, but it's going to
be tight already.
| do agree. | think we should have

fol ks search their text messages. | "' m not objecting
to that. | think that the text nmessage searchings is
really only feasible if you can -- because you can't
do sort of one unified search of all our text
messages, at | east not very capably when you're
searching for things two years ago back

THE COURT: Mm- hmm

MS. SANCHEZ: So if we can narrow that at
| east to that sort of |ist of sender and recipients
that are contained in the trial subpoena, | think
t hat would make it easier for people to search text
messages and try to identify if they have any
responsi ve ones.

THE COURT: Okay. And | -- | don't know
what the subpoena is directed towards. s it two

certain recipients?

MR. HARRI SON: So -- and to be clear, are we
tal ki ng about the six -- the six trial subpoena...

MS. SANCHEZ: | think that's certainly what
| " m wor ki ng off of. My understanding is the ship has

sort of sailed for the 80 discovery subpoenas. But

we're focusing on to be trial subpoenas.
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For exanple, in the text message
section, I'm | ooking at one of the |egislator
subpoenas. In the text message section, it asks for
text messages send or received by you, it says,
anytime in 2021. But if we're limting it -- between
you and one or nore of the follow ng individuals.

And then I'll just read the ones that don't fall into
the privilege category: Kyra Ellis-More, Scott
Forrester, Teresa Leger Fernandez and Oriana Sandoval

and Mel ani e Stansbury.

So that -- if the -- | think if we -- if
we use that |list for searching the text messages, |
mean, there -- the request goes on to be broader than
t hat . | mean, there's even a request for all text

messages during the period of the |egislative session
t hat they sent to anybody who is not thenselves or
i mmedi ate fam |y menber. | mean, we can't do that.
But if we limt to the individuals that

are being requested for, | actually think that that's
doabl e and that we can search text nessages and
produce those.

THE COURT: M. Harrison.

MR. HARRI SON: To be clear, the broadest in
scope was limted in time to a four-day period, what

we t hought was the four most |ikely.
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| mean, we did craft these with --
contemplating the fact that -- |like, there are no
sophisticated search terns that we've asked to
conduct on text messages. We did things like, within
this time frame, give us your texts with so and so.

And the expectation was, if it happened
to be the case that /STPHEUB, you know, texts with,
you know, hey, | text with this person all the time,
|'ve got a thousand text nmessages, okay, sorry, "Can
you go in there" -- on an iPhone, for exanmple, you
can run a sinmple word search, and, "Can you give us
everything that says district? Or, if you'd prefer,
just do a qualitative review and send up everything
that related to redistricting. | s that a manageabl e
number of texts?"

And that would normally be the type of
thing that would get tal ked about and we're doing
with Ms. Ellis-Moore. | expect to have her issues
resol ved.

And, again, | want to both address the
situation I know we're at now, which is what's
i mportant --

THE COURT: Mm- hmm
MR. HARRI SON: -- but to also, you know,

menorialize my conplaint that we served these back in
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July. The normal expectation is, and, you know,
there's case |law on this, you collect the documents
and you call it a privilege log, call it what Rule 26
calls it, which is, you know, a -- shall describe the
nature of the documents, communications of things not
produced and disclosed in a manner without revealing
itself privilege or protected will unable other
parties to assess the applicant of the privilege or
protection.

That's from the rules of civil
procedure. You know, that process would have all owed
this to go snoothly. And there was nmore than enough
time. We would contend that even given that they had
a colorable privilege claim the reality is that,
yeah, having to do everything now, starting on day
two of a three-day trial is going to be tough. And
we want to -- obviously, we (inaudible) work with the
situation that we're at, but not let it escape the
Court's notice because we're -- you know, anything is
i mpossi bl e when you wait | ate enough before the
deadl i ne.

THE COURT: Okay. And all of that is clear
and it's on the record, that you've raised that.

As far as practicality, | do have a

guestion about this. MWhat -- you know, | think you
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wer e saying by Tuesday you're hoping to have all this
done? MWhat is the point of get all this after the
trial's over.

MR. TSEYTLIN: Well, your Honor, | think
with the reality -- with all candor, they should be
able to search all their personal e-mail accounts and
text messages and introduce everything by tomorrow
mor ni ng. It's not that hard over a short period of
time to search the accounts that we know that we use.

This is frankly, an attempt to run out
the clock on something that should have been done
since July. But I'm very cost you tell five people,
"Everything you sent about redistricting in a couple
mont h period, give that, court order, give that by
tomorrow norning," we'll get that information.

You know, if they have other things they
want to produce on a rolling basis thereafter and we
can supplement to the Court, that's fine. But |
think that there should be an order that by tomorrow
mor ni ng, at |east for the trial deponents, they got
to search the personal text nmessages, e-mail
addresses, What sApp, Facebook that they use and
everything about redistricting to the public as
defined in the court, is turned to us by 8:00 a. m

tomorrow, so that when these folks come in, we can --
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we can ask them things |ike, "Were you sending

messages to other people about this?"
Obviously we can't inquire

contents of the messages they turn over,

say, "Hey, you turned over this stuff to

know, this person and that person texted

about
but we
us," vy

this,

you text anybody else?" Things of that sort.

So that, | think, is immnently

the
can
ou

"Di d

manageabl e. | think it's entirely not credible to

say that five people can't | ook at their

comon

used medi um of communi cations in a 24-hour per

order to conply with a court order.

THE COURT: All right. As far

as the

Iy

od in

and, again, | don't know what the subpoena says.

know it's broad. But you're saying that

you're

willing to narrow it down to certain people they're

communi cating with?
MR. HARRI SON: Yes, your Honor.

mean - -

Vel |

THE COURT: Well, who are those people?

Tell me who they are.

MR. HARRI SON: | think you're -- your

said Lisa Curtis couldn't be asked. So Kyra

Ellis-More, Scott Forrester. Dom ni ¢ Gabell o

anot her gray area. Ms. Leger Fernandez,

Ori ana

Honor

is in
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Sandoval , and Mel anie Stansbury. But -- go ahead.

So what ny col |l eague pointed out, so
that is a way of doing, quote, unquote, search terns,
right? And so when we send it out to a | arge nunber
of people, the general rule is, if you've got a ton
of e-mails, if you do have 10,000 e-mails that are
potentially responsible on a given topic, search
terms are easier to use than a qualitative
description of, "Hey, give me everything that rel ates
to redistricting and mentions in any way political
composition.”™ Right? |If you have a small nunber, if
you're sitting there thinking, oh, yeah, | texted
with two people about this and | remenber it, then
it's way easier to get a qualitative description |ike
the one |I just gave, quote, any comunications that
that relate to redistrict and mention in any way, you
know, the partisan conposition of the districts.

We would take -- if the later is easier,
then we'd take it. Now, nmy expectation, and you send
out 80 subpoenas, is you're going to set at | east
some people who say, "That's inmpractical for what I
have on my computer and nmy phone because," whatever,
"l was tasked with doing the map drawi ng."

So search terms for some people can be

easier, but if it is more manageable for the
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| egi slators to do a qualitative search, we would be
willing to accept, like | said -- | think probably
what | just said, e-mails, text messages, whatever
form of, medium of communicati on you use within the
time frame of July 1st to Decenber 18th of Decenber
10t h, depending on what the Court prefers, that
relate to the subject of redistricting and mention in
any way the political or election outcone |ikely nood
effect of the new district.

And | can clean up that |anguage, but,
you know, that mention D v. R percentages or naned

candi date percentages in connection with the

conmmuni cati on. So, | mean, we could probably trade
the admttedly far | onger subpoenas that -- although,
again, | will push back to say they're overbroad,

they're just kind of are |ong.

We'd be willing to trade all that for
t hat kind of qualitative, you know, three-prong test.
The limted time frame and at -- you know, that you
search whatever accounts you use and then search --
do just a qualitative search based on a combi nation
of your menmory and who you know you tal ked to and
eyebal ling the communications and then produce those.
And, again, | think if it's conceptualized, the way

t hat we served these subpoenas, which is on
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i ndi vidual |egislators, it just

burdensome for Mm Stewart or

i's not

t hat

Joseph Cervantes to

sit down and take an hour or two doing this.

You know, it's unfortunate,

they're

nonparties. But, your Honor, there are burdens of

l[itigation, and it just can't be the case that

know, we were diligent in servi

ng -- i

n fact,

-- you

most of

t hese fol ks got -- the trial folks have gotten three

subpoenas requesting the same documents.

docunment subpoena with everybody,

subpoena for a deposition they

di dn't

reiterated the same docunent request,

trial subpoena for a trial they haven't

that reiterated the exact same docunent

So it can't be the case,

conpel, we've done all the right

a redistricting trial. No trial

plaintiff can -- can do all the right

conmpel evidence, not get any evidence,

penal i zed for not having any evidence?

a deposition

sit for,

They got a

t hat

and then a

and we

t hi ngs, not |

wor ks, right,

t hings t

showed up to

request .

move to
ust for
if the

(0]

and then be

THE COURT: Right. So the people that these

subpoenas are going to, you --
speaking for right now?
MS. SANCHEZ: Yes. |

Senator Wrth, Senator Stewart,

that's who you're

am speaking for

former

Speaker

Egol T,
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and Ms. Leith. And Senator Cervantes has not been
served with a subpoena. So --

THE COURT: Didn't you say he was avail abl e?

MS. SANCHEZ: No. He' s been traveling.
He's the one that's been traveling. He hasn't been
served with a subpoena.

THE COURT: Okay.

MS. SANCHEZ: | have a nunber of responses,
and | don't think it's worth rehashing the history of
how we got here. | am concerned that plaintiffs are
really raising criticisnms of the Court and its
handling of these things, and | think that's not
appropriate.

But I -- I"'mreiterating what the Court
made cl ear yesterday, which is given the Court's
ruling about the scope of the privilege and that
t hese individuals being considered within the
privilege are not conpelled to be requested or asked
about these communications, what we're talking about
here i s document production. W are not talking
about bringing people in to testify about their
communi cations. We are tal king about contenporaneous
statements to the plaintiffs, which the Court said
t hose statements have to speak for thenselves. And

we need clearly structured search ternms on parameters
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to conply with, so that | can make sure that we are

accurately conplying with what the Court wants us to

do.

It sounds to me as if plaintiffs’
counsel aren't sure what they want. And at this |late
juncture, it's very hard to tell people, "Well, just

use your nmenory and try to come up with what you
think is relevant.” | don't feel confortable as an
attorney giving people that instruction. So | think
we need a list of clear search terns.

And the other piece of this, your Honor,
and what makes it frankly inmpossible to produce
anything tomorrow, is that we have to review the
docunments before they're produced. W have to review
for attorney-client privilege, we have to review them
for responsiveness to this search. | mean, we can
have people do a first cut, but they're not going to
exactly understand what the contours are of what's
responsive or what's not, or what's privileged and
what's not, you know, if there's an e-mail with a

staff member that slips through.

So we have to conduct a review. [''m
commtted -- I'm spend my weekend doing this. I f 1
can get it out first thing Monday, I'Il get it out

first thing Monday. But if the plaintiffs find that
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there's something relevant in this production, they
still have time to make a sonmething else, a
suppl emental something else to the Court.

| think the Court was indicating that it
woul d be open to receiving some updated findings and
conclusions after the trial. If the plaintiffs find
something in here that they think is useful for their
case, they could submt it to the Court then in time
for the Court's final decision.

But we are tal king about docunment
production under the trial subpoenas, and |I'mtrying
to --

THE COURT: So what terms would you all

propose for search?

MS. SANCHEZ: | woul d propose, and this is
taken fromthe subpoena, and I -- it's going to sound
alittle funny, because they -- there's different --

search terms are sensitive to punctuation and
capitalization and spaces and all that sort of thing.
So I have -- well, we couldn't -- would
the Court like a copy of one of these trial subpoenas
to | ook at?
THE COURT: No.
MS. SANCHEZ: Okay. | get it. That's fine.

So here's the list that | started
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putting together. S.B.-1 with periods after S and B.
SB1 with no periods and no spaces. No SB-1. We
shoul d probably at SB space 1, Concept H, Concept E,
CCP map, People's map, Chaves map, CD-2, CD 2 without
a dash. We should probably add CD separation 2. The
word congressional, the word gerrymander, the name

Yvette and the nanme Harrell.

That's the list that | have so far. | f
plaintiffs want to add some to that list, that's
fine. But | think we -- the nore concrete we can be

about what we're searching for, the better.
THE COURT: Do you have anything you'd |ike
to at to that list?
MR. HARRI SON: DPI
You have somet hi ng?
Sander of f.
| s that okay?
| think -- | think that would be
acceptabl e, your Honor.
THE COURT: All right. So with those two

added terms, DPlI and Sanderoff?

MS. SANCHEZ: | "' m happy to include the
search term Sanderoff, the -- the under the Court's
ruling, M. Sanderoff isn't hinmself as a -- /SPHAOUPB

communi cating with as a consultant.
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THE COURT: Why Sander of f .

MR. TSEYTLIN: Your Honor, we're obviously,
given their delay here, we're in a situation that the
best thing we have is those texts that we talked
about from Senator Stewart, and she mentions
Sander of f.

THE COURT: Yeah.

MR. TSEYTLI N: So we think intuitively there
may be other folks that were discussing (inaudible)
matter. We're also saying, hey, Sanderoff said this
is -- we were going to DPI at -- up to this, or
according to Sanderoff, we're going to end up
capturing three districts in a typical year. That's
t he kind of thing.

THE COURT: Actually, | think that if
they're going to tal k about Sanderoff, they're going
to mention what else they're tal king about, so |
t hi nk any other terms would be sufficient.

So to avoid bringing in things that are
privileged, we'll |eave out Sanderoff.

So can you do it with the added term
DPI ?

MS. SANCHEZ: Yes, we certainly can. And
then what | would ask is to -- | don't know that we

need to do this. Well, it would probably be hel pful
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to do this for the e-mail,

as well as the text

message search, is then to use that |ist of senators

and recipients that |

agreement on who they

M. Forrester, Ms. Leger

and Ms. Sandoval .

THE COURT:

t hi nk -

- | think we're in

are. Ms. ElIlis-Moore,

Fernandez, Ms. Stansbury,

Who is the other person you said

there's a question about?

MR. HARRI SON:

Honor, but -- but agai

n that

There were others, your

was one of -- if it --

if they're just going to run the search ternms that we

just ran, we ask them

to run

it on everybody and then

exclude those communi cations that are privil eged

under the Court's rul

THE COURT:

ng.

Just everybody?

MR. HARRI SON:  Just

whi ch makes the actual

all is their e-mails

searches sinpler, because

you're just putting in a search term parameters and a

time -- you know, within a time frame, as opposed to

addi ng ot her search paraneter.

But the reality is, we don't know who --

| mean, some of these

fol ks -

- again, you know, you

can work buzz into adm ssi ble evidence. And some of

these fol ks we | earned about,

that the rel evance or

| ack of

but there's no reason

privilege is limted to
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just a brief -- you know, a list of folks. The
reality is is there could be some, you know, DNC
person in D.C. that, your Honor, Peter Wrth M m
Stewart talked to whose name | don't know.

THE COURT: Okay. But | thought earlier you
said you were willing tolimt it to those names.

MR. HARRI SON: So that was within the
context, your Honor. | don't -- |I'msorry. So what
| -- 1"ve got -- like, |I believe this is Peter
Wrth's subpoena here, and text messages, we asked
for three categories. W asked for virtually all
noni mmedi ate famly menber text nmessages from t hat
four-day period. And secondly, we asked for
Novenmber 1st to December 7th, which is the
pre-legislative period; post CRC pre-I|legislature
period; texts with certain individuals; and -- and
then anytime in 2021, texts with a smaller number of
i ndi vi dual s.

Again, we did, like, a belt and
suspenders type of approach. W would ask if they're
running -- if we're tal king about e-mail searches,
which | assume we are, which that's the most --
typically how you run search terms, then we woul d ask
how you produce -- they run the search terms on

everybody on obviously wi thhold those conmmuni cati ons
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t hat went exclusively to other members of the

privilege group, i.e. the |legislature.

THE COURT: | may be wrong, but woul dn't
that increase the time that it will take to get this
done. If we limted it to those names, | think the

search would go a | ot quicker.

MR. HARRISON: | think we'd be -- we'd be
more apt to agree to limt it to -- in time frame to
July 1st at the beginning of the CRC process, which
woul d actually probably capture a lot of, like, jilt
advocacy of the -- toward the CRC. W'd willing to
go to the end of the process, which is |ike Novenber.
Whi ch then now is very narrow. | mean, that -- that
is now like a -- well, | won't try to do math on the
fly, but from November first to the end of the

| egi slature is, you know, a |less than two-nmonth

peri od.

THE COURT: So they finished their process
November 20ed -- Novenber 1st?

MR. HARRI SON: | think the report was issued
November 2nd or some -- | don't know. Yeah, it's

basi cally Novenber 1st.
THE COURT: Okay. All right.
Ms. Sanchez.

MS. SANCHEZ: So a narrower time frame
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definitely hel ps, your Honor. That should help it go
more quickly. Although albeit, there's probably a
hi gher volume of communications during that time
ranmping up to the session. But it still helps to
have a shorter time period.

| think that we can -- because applying
the word searches to e-mail is fairly
strai ghtforward, we can probably do that w thout
l[imting that to the -- to just those --

THE COURT: Al'l right.

MS. SANCHEZ: -- senator recipients. But |
think for the text messages, in terms of searching
for them if we can -- if we can Iimt it to those
five individuals for the text messages for that
period, that's going to allow us to do that much nore
qui ckly. | " m not even sure froma technica
standpoi nt how to assist people with that, but we'll
figure it out.

THE COURT: Because you think they're going

to be just a hand search or scrolling through?

MS. SANCHEZ: | mean, we're tal king about
messages that are going -- | mean, two years -- two
years back. | know that there's different

capabilities, whether you have an i Phone or an

android phone, and |I'm not sure what these people




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

32

have.

But -- you know, so I just -- | really
don't know. | would be guessing if |I told the Court
what the search capabilities are.

THE COURT: Ri ght .

MS. SANCHEZ: But | know that when | | ook at
my text messages, | can see -- | can sort of search
be who they're to or from nuch nore quickly that and
| can find a text fromtwo years ago with a word in
it. So that's why |I'm suggesting for the text
messages, that we use this sender/recipient |ist.

And again, it's the same names that are in the
subpoena.

| think the individual that M. Harrison
menti oned that he said was a gray area, | don't think
is a gray area at all. lt's Dom ni c Gabell o, who was
accounting on behalf of the governor. And ny
under standi ng of the Court's decision |letter on
privilege is that the governor and her staff are
within the scope of the legislative privilege,
they're part of the |egislative process. Because
obviously the governor has to veto or sign off on any
| egislation ultimtely. So | don't think that's a
gray area and he shouldn't be included.

THE COURT: VWhat about M. -- is it Gabell 0?
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MR. HARRI SON: It is, your Honor. So he --

he is the governor's person. Well, so he doesn't
have any role at all | think anynore in the formal
role.

THE COURT: But at the time, what was he

doi ng.

MR. HARRI SON: But he is another one that --

again, | actually -- 1"ve always thought that he was

a -- like a political -- someone paid by the Lujan

Gri sham canpai gn arm But, again, 1'd accept t
same type of -- you know, | mean, they got the

from Burciaga within, your Honor, 30 m nutes.

somebody -- if somebody could talk to the state

he
t hi ng

And if

personnel office, or even Holly Agjanian, | could

t ake her representation that he was on the payroll of

t he gover nment.
THE COURT: Okay. All right.
Can you do that?
MS. SANCHEZ: | can try, your Honor.

that Mr. Gabell o, he was represented by counsel

| know

and

he filed some nmotions in this case. | don't have

themin front of me. There maybe information

t here. But that's certainly my understanding,

n

i's

t hat any involvement he would have had occurring that

redistricting session would have been on behalf

of
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t he governor. He's very -- he was very much in a
capacity of an advisor to her.
Again, | don't think it matters who

signs his paycheck or if he's getting a paycheck.
But that was his function and that was his purpose
for being there.

MR. HARRI SON: And she actually rem nded ne.
He does -- he has Al Park. | got a (i naudible)
i mpression from Al Park. But I'Il talk to him and
"1l accept his representation of what --

THE COURT: Okay.

MR. HARRI SON: -- M. Gabello's rule.

THE COURT: Al'l right.

MR. HARRI SON: But | guess we would
reiterate. It sounds |ike we have an agreement, |
t hink, on the e-mail side, which is the narrow time
frame from Novenber 1st to, we say, Decenber 18th
of -- and then running the search ternms that we -- we
agreed to for Ms. Sanchez about DPI.

And on the text side, however, we could

do a simlar time narrow ng. | guess would the
| egi sl ative defendants be -- think it would be
practical to do a simlar time narrowi ng of, you
know, November 1st to enactment of |egislation, and

just, again, do a qualitative all text nmessages
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relating to redistricting that refer in any way to
t he expected or projected partisan conposition or
likely electoral results of the new districts?

The reality, | mean, you're going to
know, okay, there would have been -- yeah, maybe in
time period you have a thousand texts with your wfe,
but you don't need to search those. | have --

THE COURT: | ' m guessing that's probably a
t housand text messages back and forth between
| egi slators and their staff. And so you want themto
search through all of that?

MR. HARRI SON: All right. And that's where
| think it actually easier with a text. Because nost
texts are one-to-one things. So you don't even need
to look -- if you're Brian Egolf, you don't need to
| ook at your texts with Leann Leith or with Mm
Stewart or whomever. But the fol ks outside of the
privilege group.

Again, he likely -- if there's someone
at DNC in Washi ngton whose name | don't know, you
know, M. Egolf would know and would know to go and
| ook at it.

THE COURT: Technologically, are you saying
i ke a conputer type searching, or are you saying

someone scrolling through their texts?
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MR. HARRI SON: "1l be tal king about the
| atter, which, again, is nore practical and easier
when it's a manageabl e number of things. And as
we' ve narrowed this down both by time and by the fact
t hat now, for example, M. Egolf knows he doesn't
have to | ook at Leann Leith, he doesn't have to | ook
at Peter Wrth, et cetera, and also knows as a
practical matter, you know, the folks who | would
have tal ked to about this are Ms. So-and-so at the
DNC i n Washi ngton, and, you know, a prom nent
denmogr apher out of California that we're asked to run
all of -- 1 mean, he -- had reality is he knows. And
| guess ny hope is that if there's relevant -- |
mean, as a citizen, my hope is that they're not
talking to 50 different people about, you know, a
gerrymander, they're talking to a relatively small
number fol ks whose opinions they value about this.

Now, if that's not the case, if it is,

in fact, true that within that time frame Brian Egol f
has 1,000 different text nmessages, you know, with
fol ks outside of to privilege group about
redistricting that reference, you know, the partisan
or electoral inpact of the new districts, then they
can come back and we can fashion some search terns

for themto use. But | really doubt that's the case
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now t hat we're tal king about six peopl e.
And on that front, | did want to say,

Senator Cervantes has been served twi ce. He was
served with a docunment subpoena, he was served with a
deposition subpoena. He went out of town before
trial, but they also, | believe, moved to quash on
his behalf, so --

THE COURT: Al'l right.

MR. HARRI SON: -- we would ask that he be
included in this.

THE COURT: Okay. One | ast thing,
Ms. Sanchez. As far as December 18th being the
signing of legislation, |I think that's probably --

any comment on that?

MS. SANCHEZ: | don't know that that's a big
deal, your Honor. | think technically speaking and
t hen | ooking at the Court's decision, | think the

Court identified the ends of the |legislative process
as the passage of the bill. That's the ends of the
| egi slature's work on it. The bill has passed and
t hen, frankly, statements made by | egislators of the
passage of the bill really are kind of immterial to
what we're tal king about here.

But if the Court wants to go to December

17th or 18th or whatever the date is, we can include




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

38

t hat . But | think it's --
THE COURT: | don't think it'll put too much

extra burden on there to go to December 18. So we're

| ooki ng at November 1st to December 18th,

communi cations by e-mail, texting, any other form of

messagi ng that mention the agreed-upon terns. But

not with limting to these six people nanmed.

MR. HARRI SON: That's correct, your Honor.

MS. SANCHEZ: Your Honor, could | speak to
the text message issue just one nore time.

THE COURT: Yeah.

MS. SANCHEZ: "Il try to keep this brief,
but searching for text messages is qualitatively
different than searching e-mails. When | | ook at ny
texts, they're not organi zed by year or by month or
by date. They're organized by sender and recipients.

And if it's somebody that |I'm texting
with now, today, that | also texted with two years
ago, that could be the same text string that |'ve got
to go into and serve back two years ago to identify
whet her there's anything responsive in that and then
t ake screenshots of it, which is |aborious, but
really the only way to capture text messages.

So when we get these after people have

searched, in the hospital only are they going to have




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

39

to go through manually through their phone and try to
find these things, but we're also going to be getting
non -- nonelectronic just basically screenshot

pi ctures of text messages to review before
producti on.

And to try to make this happen in this
short of a period of time, if we don't Iimt the text
searches somehow, | don't know how to instruct people
to go through their phone through -- through text
strings that go back two years ago with different
peopl e unless there's a clearer definition of who are
we | ooking for texts with. And frankly, these
subpoenas already identify the individuals and I
think we should just use the same names. And if we
start expanding this into any text with anybody
during this time frame, the search for it is going to
be that much more time consum ng.

And | want to make sure that we're
fulfilling the Court's instructions and get the nost
we can as quick as we can

MR. TSEYTLI N: Your Honor, al npost everyone

uses either iPhones or androids. | just searched --
you know, |I'm a Detroit Lions fan. They're playing
t oday and they're going to win. | just searched

Lions on ny i Phone in the texting. Every text | sent
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about the Lions popped up. You press on it, it's
right on the screen. It's easy as pie. | don't have
an android, but | just did it a search. Apparently,
android works the same way. | f someone has got sonme

wi ndows phone or some old flippy Nokia thing, maybe
that will be nore chall enging. But it seens to nme
that this is emnently doable and quite easy,
especially when you're just having those search
terns. You just put -- put DPlI, it'll just pop right
up and all the text messages that you sends. Wbrks

very easy.

THE COURT: All right. | don't -- | don't
know how to search for -- |1've never once searched
t hrough nmy text messages, so -- | mean, do you know

if that's something that your people can do? |
mean. . .

MS. SANCHEZ: | don't. | truly don't know
if it's something | can do. And that's why | want to
make this as doable. | don't have a basis to
di sagree with counsel's representations, but | have
no experience with doing word searches on text
messages, particularly -- and | have no idea how
android phones work.

THE COURT: So they would have to search it,

t hen go through and | ook at -- | mean, | mean
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guessing a | egislator speaks to -- you said you think
it's a small group of people, | think it's a |large
group of people, about these things, that are going
to be other legislators or |egislative staff. I
think that's going to be 90 percent of what is
brought up when you run a search for those things.

MR. TSEYTLI N: | mean, |ook, | can just --
know it's unusual, but | can show your Honor and
counsel on an i Phone how easy it is.

THE COURT: Okay. But -- I"m going to take
your word for it, that it's easy. But then they'l|
have to go through each one of those and deci de which
once are protected by privilege, which ones aren't.

MR. TSEYTLI N: So - -

MR. HARRI SON: So here's what | woul d
expect, if it were me and who | imagine |I would talk
to. | agree that | would talk to a | arge number of
my coll eagues and staff in the |egislature. So you
take out an i Phone. Obviously it's got your -- the
names of who you texted. You don't even go to those
f ol ks.

THE COURT: Well, that's you searching just
all of your text messages?

MR. TSEYTLIN: Yes. So there's a search bar

on top, your Honor. You type in DPI
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THE COURT: Ri ght .

MR. TSEYTLI N: It will pop up literally and

it will say, like --

THE COURT: Every text you ever sent with

t hat .

MR. TSEYTLI N: -- Jane Smth, blah, bl ah,

bl ah, and so obviously you know the ones that are

| egi sl ators, you just take those out. And then

you' ve got

someone at the -- you know, at the CCP.

Oh, they're not a staffer, so you click on that,

screenshot,

the screenshot, those two buttons on the

front, screenshot, turn it over to counsel.

t hey' re doi

It would take someone who knows what

ng 10 m nutes. Soneone that doesn't know

what they're doing, maybe an hour.

MR. HARRI SON: And there's an alternative,

which is if we just give thema topic, which is the

traditional

way to propound RFPs and subpoenas to get

what you're going to propose that are about

redi stricti

ng and mention partisanship or |likely

el ectoral results.

THE COURT: Mm- hmm

MR. HARRI SON: Okay. " m bringing it up.

Okay. | talked to a ton of people, they're nostly

| egi slators and my staff. | did talk to these four
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peopl e. Okay. | scroll

down to those four people's

names, | scroll up to the tinme period, which is a

manageabl e time period, and | go through and okay,

yeah, for these people, within that month and a half,

okay, |'ve got, you know,

relate to --

40 texts and 46 of them do

THE COURT: Okay. So let me ask you about

t hat . You're -- because

| was thinking the same

t hi ng, that most of these people will probably know

who they talked to outside of the privileged people.

MR. HARRI SON:

THE COURT: So

Correct.

why don't we just ask them

basically, on their honor, you know, to identify

t hose and just get those

instead of running it

t hrough everything? | mean, that's, | think, a | ot

easier than running these search terms that just | ook

for people they know are

outside the privilege.

MR. HARRI SON: And | -- for text messages,
personally agree. | think that makes sense.
Because, again, you're effectively going to your |ist

of nanmes and - -

THE COURT: Okay.

MR. HARRI SON:
i magine is a short /TPUB

not | egislators or staff,

-- going to what | have to
of fol ks who recoll ects are

and who you know you woul d
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have tal ked to about -- candidly, about the partisan
equity of redistricting.

THE COURT: Ri ght .

MR. HARRI SON: And |'ve got to think that
even for the inportant legislators, it's a single
digit number of folks, you scope up to that time

peri ods, you give us the stuff within that time

peri od.

THE COURT: | tend to agree with that.
think that the -- for text messaging, you can
instruct themto -- | mean, you explain to them who
the privilege -- | think that they can grasp that the

privilege is legislators, legislative staff,
consultants who are in a formal relationship with a
| egi sl ature, people who are in |egislative agencies,
li ke the CRC, things of that nature. You can -- they
wi Il understand that. And | think that they will
probably know who they spoke outside of is that group
and then be responsive to that.

MS. SANCHEZ: W thin that time frame.

THE COURT: MW thin the time frame of
November 1st to December 18th of 2021. And that's
for text messages. | think the search would be
easier for the e-mails.

MR. TSEYTLIN: Just to clarify, including
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personal e-mails, your Honor.

THE COURT: Any e-mails sent, not just
government account.

MS. SANCHEZ: Yeah, | have concerns about
t hat happening in the short time frame that we've
got .

THE COURT: Yeah.

MS. SANCHEZ: But we will --

THE COURT: No, | understand. MWhat |'d ask
you to do is whoever you're going to have working on
this, next time we take a break or just get a report
fromthem about when they think that realistically,
with their best efforts, they can get this done. And
l et me know. Okay.

MS. SANCHEZ: | will do that, your Honor.
One quick clarification. Plaintiffs' counsel keeps
referencing to the termredistricting. Obvi ously
during that session and the |lead-up to it, there was
a |lot of discussion about house redistricting, senate
redistricting PRC redistricting, all that. I
think --

THE COURT: | think the --

MS. SANCHEZ: And | assume we're focusing on
congressional redistricting.

THE COURT: Ri ght . In SB-1, and | thought
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t hat t hat
a search

with.

was a good thing to |ook at, you know, for

terms, and all the iterations, you came up

MS. SANCHEZ: Okay. Thank you.

MR. HARRI SON: And we woul d agree for texts,

if they can | ook at and determ ne that the texts is

about exclusively house or senate redistricting, they

don't have to produce it.

THE COURT: Ri ght, right.

MR. HARRI SON: But we don't think it has to

"Congress." It's clear they're talking about

three --

Congr ess,
t he ot her

it.

you know.

THE COURT: Ri ght s.

MR. HARRI SON: And if they're talking about
if they're tal king about something, one of

ones, exclusively, then they can withhold

MS. SANCHEZ: Thank you, your Honor.

THE COURT: Okay? All right. Anything else

before we bring M. Trende back?

Honor .

up here.

MR. HARRI SON: Not from the plaintiffs, your

THE COURT: M. Trende, do you want to cone

UNI DENTI FI ED MALE: Your Honor, we've been
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goi ng now for alnmost two and a half hours. ' m goi ng
to need to set up sonme technol ogy here. And can we
t ake a break?
THE COURT: Sure. All right. W'l take
10 m nutes and then we'll start with M. Trende.
(Recess held from 9:38 a.m
to 9:52 a.m)
THE COURT: Back on the record.
M. Trende, you are still under oath.
And Mr. W I Iliams.
MR. W LLIAMS: Yes, your Honor. Thank you
very much.
CROSS- EXAM NATI ON
BY MR. W LLI AMS:
Q Dr. Trende, you've testified under oath,
M. Trende -- let's just say we'll call you
Dr. Trende, you've passed the tough hurdle.
A. Probably the nicest thing you're going to
say to me for the next two hours or so.
Q No, no. W're going to be friends at the
end of this.
Dr. Trende, you've testified under oath
four times in this litigation via your verified
report, via your first deposition, via your second

deposition, and now in trial; is that right?
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A Yes.

Q Al right. And you were -- you testified
yesterday that you are a trained |awyer; is that
right?

A Yes.

Q And you understand the import or verifying a
report for truthful ness, correct?

A, Right.

Q And you understand the inmport of taking the
oath during a deposition or at trial to tell the
truth, correct?

A. Correct.

Q All right.

MR. W LLI AMS: Your Honor, |'mgoing to try
and to mnimze ny requests of you to change inputs
on your computer there. So I'"'mgoing to start by
using the ELMO right here. It's already set up to do
documents. But at some point, | pay need you to give
me perm ssion to change to a | aptop. You don't have
to do negative right this second.

THE COURT: Al'l right.

MR. W LLI ANMS: Al'l right. Thank you, your
Honor .

BY MR. W LLI AMS:

Q M. Trende, do you recall this exhibit that
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plaintiffs put forward yesterday?

purport to show?
A, From Dr.

Dr. Chen's shapefiles,

in each county.

Q All right.

shapefiles, do you know if

shapefil es?

A. No.

Q All right.

A Yes.

Q All right.

A Yes.

Q All right. And what

Did you create that exhibit?

does that exhibit

Chen's you computer, from

the number of active oil wells

And when you say Dr. Chen's

he generated those

Woul d you believe me if | told

you that shapefile came from the New Mexico oi

conservation division?

A. Yes.

Q Okay.

Col fax and Hardi ng counti es,

Al'l right. What do you know about

A.  Not hi ng.

Q All right.

and gas production in Col fax or

A. No.

Q All right. Wuld it

M. Trende, that

there are no,

M .

Trende?

Do you know if there's any oil

Har di ng County?

surprise you to know,

no active oil and gas
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wells -- or excuse me, there are no active oil wells

in Col fax or Hardi ng County?

A. | wouldn't know one way or the other.
Q Well, did you look in the shapefile to
determ ne whether -- you pulled your data off of a

colum that was total number of wells as opposed to
separate colums that enumerated wells in each county
for oil, for example, or gas, for exanple, or CO, for
exampl e, or produced water wells, for exanple, or
carbon sequestration wells, or brine wells?

A | believe it was pulled off the oil col um.

Q All right. So your testinony is that that
represents oil wells in New Mexico?

A. | believe the way it was filtered was oi
and then active.

Q If Dr. Chen testifies that he knows what you
did and you made a m stake, are you going to disagree
wi t h hin?

A It would depend.

Q Okay. All right. Well we'll keep that in
our pockets for Dr. Chen.

You recall in your verified report that

you wrote that -- on Page 47, that you performed
50, 000 sinmulations; is that right?

A. Yes.
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Q And | believe in your deposition you
testified that wasn't correct, that was a m stake?

A. Correct.

Q Correct? And | think you said it was
probably an artifact from an earlier report you had
drafted?

A Yes.

Q Al right. And at Page 20 of your verified
report, you were very specific when you testified that
you used the Dell Alienware desktop with an i mmateria
ni ne processor. Do you recall that?

A Yes, m' am

Q And it turns out that also wasn't true,
correct?

A. Has an AMD Ryzen processor, that's right.

Q Okay. So that wasn't true. And if | had

not an opportunity to take your deposition to test you

on those issues, | would not have known about that
m stake in your report; is that correct?
A. | suppose.

Q Yeah. At Page 21 of your report,
M. Trende, you stated that you instructed your
simul ation to allow a popul ation tol erance of plus or
m nus 1 percent. Do you recall that?

A. Yes.
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Q And 1 percent of the New Mexico
congressional district is approximtely 7,058 peopl e;
is that right?

A. That sounds right.

Q All right. And congressional districting,
as | appreciate it, requires virtually equal
popul ati ons, correct?

A. That's right.

Q And so your plus or mnus 1 percent
popul ati on deviation is well in excess of equal
popul ati ons?

A. That's right.

Q By about 7,500 -- 7,058 people, right?

A I"ll accept that representation.

Q And | believe you testified that
notw t hstandi ng that differentiation, that's just how
it's done in simulations in the industry; is that
correct?

AL That's how it's typically done, that's
right.

Q And these the way you do it; is that right?

A. Correct.

Q Al right. Wre you an expert in a case
styled Szeliga versus Lanone?

A. That's right.
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Q And did you review a memorandum opi ni on and
order from Szeliga versus Lanone?

A. That's right.

Q All right. You didn't use a plus or m nus
1 percent popul ation deviation in that engagement, did
you?

A.  No. | think for that one, | did two-tenths
of a percent, maybe.

Q Wuld you believe me if | today you it was
one-tenth of a percent?

A | believe you.

Q All right. So that is different than what
you did in this case; is that right?

A It's a different percentage, but it's still
more than what the all owabl e popul ation tol erance is
for one person, one vote. lt's the same -- what's the
same is the concept that you get close enough to the
political distribution that fixing the districts to be
equi popul ous woul dn't change their partisanship very
much.

Q How do you pick between using one-tenth of a
percent and plus or mnus 1 percent for a particular
engagement ?

A | started with 1 percent here. It is

typical threshold that's been used. Sometimes it's
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been nore. Sometimes it's been |es
someone wanted to see if it was sen
they could test it by running with
popul ati on threshol d.

Q Well, we'll get to testin
a mnute, M. Trende.

| believe, M. Trende

S. | suppose if

sitive to that,

a smal |l er

g your opinions in

, that you have

testified that your simulations that formed the basis

of your August 11th, 2023, opinion
duplication rate; is that right?

A.  Roughly, yes.

Q Roughly? And you present

the court, some dot plots in partic

had a 50 percent

ed some charts to

ular, that you

represented to the Court each contained 3 mllion

di stinct dots. Do you recall that?

A | don't think I said dist
problem you would -- because they d
di stinct at that number, that's why
box pl ots.

Q At a 50 percent duplicati
could be at nost, under an ideal ci
approximately 1.5 mllion distinct
be true?

A At nost, yes.

Q Yeah. So there couldn't

i nct. That's the
on't show up as

| also included

on rate, there

rcunst ance,

dot s. Woul d t hat

have been 3 mllion
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as you represented, right?

A. Well, of course, there's 3 mllion, it's
just two of them are placed on top of each other.

Q Okay. Why didn't you discard your
duplicates?

A. Because that doesn't give you the true
di stribution. Let's say you wanted to know the
di stribution of the height of American males. You do
a poll and you get your sanple and it ranges from 5" 3"
to 6" 7". | f you discarded all the duplicate heights,
you would |l ook at it and say 5" 3" is the typical
hei ght because it's within the range. You need to
know where the distribution peaks in order to make
that type of representation.

You would completely mess it up if you

did he duplicated. Something |I've |earned along the
way.

Q And you've testified that you use the Redi st
SMC al gorithm based in |arge part upon Kosuke Imi's
SMC paper; is that right?

A. Correct.

Q All right. And you have, | guess, recently
| earned that Dr. Imai has some concerns about sanple
di versity. Do you recall that testinony?

A. That's right, yeah.
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Q And Dr. Imai's concern is that with a |arge
number of duplicates and a |ack of sample diversity,
there could be difficulties in interpreting results of
the simulations; is that right?

A. That's my understandi ng, yes.

Q Now, in that same case, the Szeliga case, at
Par agraph 99, the trial court noted that you performed
250, 000 simul ations and you discarded your duplicative
maps and arrived at between 30,000 to 90, 000 maps. Do
you see that?

A. | discarded the duplicative maps and the
maps that weren't consistent with the VRA. That's
right.

Q Well, it doesn't say VRA there, does it?

A. It doesn't in the order, but it did in ny
report.

Q The order says that you discarded
duplicates, and that's not something you did in this
case, correct?

A. That's right. Li ke | said, |I've |earned
along the way that you shouldn't discard the duplicate
maps.

Q | believe one of the things you testified
yesterday that will sequential Monte Carlo

algorithm-- or excuse me, the Sequential Monte Carlo
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paper that | presented to you about the sanmple
diversity issues -- |I'mgoing to show you what was the
Exhi bit B we tal ked about yesterday, that you had read
a version of this paper, but you had not read this
version 5 that was residentially -- this 5th version
of a working draft paper that Dr. |Imi has published.
Do you see that?

A. That's right.

Q All right. When is the last time you read
one of Dr. Imi's Sequential Monte Carlo algorithm
papers?

A | think what | -- if | didn't testify to
this, then | m sspoke, but | didn't read that at the
time of nmy report. | read it subsequently.

Q Okay. Had you read any earlier versions of
Dr. Imai's Sequential Monte Carl o paper before you
drafted your report?

A Yes.

Q Had you, for example, read the fourth

version of Dr. Imai's paper?
A. | don't believe so.
Q All right. Well, that paper was drafted on

June 14th of 2022. That's well before you performed
your expert services in this case; is that right?

A. That's right.
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Q And on Page 11 of Dr. Imai's fourth draft,
he has the same concerns there that he does in his
fifth draft. Do you agree with that?

A Yes.

Q All right. So --

MS. DI RAGO: Can we get a copy of that?
MR. W LLI AMS: Sur e.
MS. DI RAGO: Thank you very much.

BY MR. W LLI AMS:

Q So for quite awhile Dr. Imai has been aware
of the problem of sample diversity, and he has
recommended for a long while that diagnostics be
performed on the data that is generated, and that's
something | don't do in this case; is that right?

A. That's right.

Q Al right. So we don't know, and there's no
way for us to know, that for the 2,040,000 maps that
formthe basis of your expert report, there's no way
for us to run any diagnosis -- excuse ne --

di agnosti cs agai nst those maps; is that correct?

A. Not directly on those maps, but you could
run the simulation and see what it said.

Q So, again, my question is, there's no way
for us to run diagnostics on those maps; is that

right?
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A. The way you particularly phrase the
gquestion, that's true.

Q Dr. Kosuke Imai's Sequential Monte Carlo's
paper has not been published formally, has it?

A It's forthcom ng, but no, it hasn't been
formal |y published.

Q So it's a working draft, correct?

A It's been accepted at the annals of applied
statistics. So | don't think it's working anynore.

Q Would you agree that it was a working draft
bet ween versions 1, 2, 3, 4 and 57

A Yes.

Q And when you generated your report in this
case, was it a final draft?

A. | don't know.

MS. DI RAGO: Obj ection, vague. | don't know
what's a final draft of what, the report or the
article.

THE COURT: He answered it.

MR. W LLI AMS: Yeah.

BY MR. W LLI AMS:

Q So while it's a working draft, M. Trende,
do you think it's inmportant to keep track of the nost
current versions of his SMC article so that you can be

aware of his opinions regarding that article?
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A It could be.

Q Wuld it have been useful to you to have a
read the fourth and fifth versions of Dr. Imai's
article before you performed your services in this
case?

It could have been.
But you don't know?

But | don't know.

o > O >

And we can't know because we can't test the
data, correct?

A. You can't test the exact maps that were
produced to first time around.

Q One of the things we've tal ked about over
t he past couple of times, M. Trende, is that you' ve
told us that, well, you could reproduce a reasonabl e
facsimle of the 2,040,000 maps with the source cold
t hat you produced; is that right?

A. That's right.

Q Now, do you recall when I took your
deposition the first time, that when we reviewed the
source code that you produced, it wouldn't generate
2,040,000 maps? Do you recall that?

A As it stood at the time of my deposition,
that's right.

Q And at the time of your deposition was after
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your report had been filed, correct?

A. Correct.

Q And the code that you produced to us would
have generated 240,000 sinulations; is that right?

A. That's right.

Q And that's far less than the 2,040,000 that
are reflected in your report?

A. That's right.

Q After your deposition, you changed your code
and produced it to us so that that changed version of
your code woul d produce 2,040,000 simulations,
correct?

A.  Yeah. | changed it to it would be as it was
when | ran the code.

Q All right. Do you recall testifying that
the version of the code you produced was some earlier
version, not the one that you used to generate your
opi ni ons?

A.  No.

MR. W LLI AMS: May | approach, your Honor?
BY MR. W LLI AMS:

Q If you turn to Page 38 of your deposition,
M. Trende, | think we printed it on both sides to
[imt the number of trees that would have to die for

this litigation, at Lines 6 through ten, you st ated:
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It probably would have been an earlier version of the
code, and then, when | produced it, | took the hash
tags out to it would create titles for you to
reference the titles in the report.

Do you see that?

A Yes.

Q And we did not get that earlier version of
t he code, did we?

A. Right. The code that I ran was earlier, and
then | changed some things. That one, | changed so
that it would actually print titles for you, which |
t hought woul d be useful in interpreting the maps.

Q Well, let's talk about those titles. I
believe you testified that the histograms charts and
figures in your expert report are some coll ateral
i ndicia that you actually did do 2,040, 000
simul ations. Do you recall that testimony?

A Yes.

Q And you base that, | think, on the
hi st ograms, suggesting that if we were to stack up all
the bars on the histograms, it would add up to
approximately 2 mllion?

A. That's right.

Q All right. In all of your report, the

charts and figures within Section 6.4 have the word




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

63

simulated in them is that right?

A I think it's -- oh, in the report, yeah
that's right.

Q But in your code that generated those charts
and figures, it doesn't have the word sinulated, it

has the word sinmultated, s-i-mu-Il-t-a-t-e-d; is that

right?
A. That's right.
Q And that's different?
A. No, that's right.
Q Yep. And that's not what we have in the

report, correct?

A.  No. Li ke I explained in any deposition, the
function that creates the plot, when | ran the code
for the report, didn't print the report titles. For
you all, since |I thought you'd want to try to run the
code and replicate, | made it so that it would print
the titles, so that you could match it with what is in
the report, instead of getting a bunch of blank maps.

Q Well, let's talk about what you thought we
woul d want to do by running the code and replicate.

I n your deposition, when |I was asking
you questi ons about the lack of the 2,040,000
simul ations, you twice testified that you had

anticipated that we would want to see those maps so
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you had configured your code so that it could create
exact reproductions. Do you recall that testinony?

A Yes.

Q Al right. And when you testified, we
weren't hearing about, well, you don't need to see the
simul ati ons, you can just run it again and get the
di stribution. You said specifically, you anticipated
t hat we would want to see those names, didn't you?

A. You know, | think I"d like to see the exact
gquote on that.

Q Sure. Wiy don't you turn to Page 23 of your
deposition. Look at Lines 1 through 3.

A Yes.

Q All right. You don't dispute that you said
t hat : But because the code is created with the seed
set init, it should be replicable be plaintiffs’
experts or defendants' experts. That was your
testinony, right?

A. Oh, yeah. And I'mglad | asked about this,
because that's different than saying: | thought you
woul d want to | ook at the maps.

Q Okay. Then let's | ook at Page 48
(1 naudi bl e) ?

A Actually, it's --

Q That may be one of (i naudible).
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At

Line 6 through 10, you said: Well

because presumably your expert will want to see and

reproduce the maps that were created,

t hat (i naudi bl e)

replicate that would be set

so, perhaps.

Do

and noticing

is 100, 000, would realize that to

you see that?

A. | do see that.

to a mllion and would do

Q And so you acknow edged then that we would

want to see your

maps?

A. Correct.

Q But we

A. You can't.

that's created.

can't do that, can we?

You can see the distribution

Q And that distribution, we can't check your

di stribution because we don't

have the maps?

A.  No. You can run the code again and see if

the distribution

Q | can check a different

correct?

| ooks the sane.

distribution, that's

A.  No. Because the distributions are printed

in the report, you can check it

in the report.

Q | recall

M. Trende, that

you had reviewed all

agai nst what's printed

you testifying yesterday, Dr. --

t housand of the
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maps that Dr. Chen generated do you recall that?

A Yes.

Q And that was something you were able to do
so that you could offer testimony in this case because
we produced the work that Dr. Chen had saved to you;
is that right?

A, Right.

Q And that is something that we have not been
able to do because you did not save your maps.

Al t hough you have them vyou created them you say you
analyzed them vyou say you generated charts and
figures, and then they went away; is that right?

A.  Right. You got a second run of themthat
you could use to check the maps, but --

Q We would get a different run of a different
set of maps; is that correct?

A. You would get a different run of the maps.
| don't know how different they would be overall.

Q You'd agree they wouldn't be the same?

A. They wouldn't be identical, that's right.

Q M. Trende, | believe you have testified
that this is an egregious partisan gerrymander in
SB-1; is that right?

A Yes.

Q Al right. The margin of victory for
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Congressman Vasquez over Congresswoman Harrell was
1,350 votes; is that right?

A. That's right.

Q Do you know a Senator Gall egos?

A, No.

Q Do you know -- | guess no one has told you

about Senator Gallegos and his testimony in this case?

A. No.
Q I'Il represent to you that Senator Gall egos
is a state senator | believe in the Eunice area. And

he offered testinmony yesterday regarding the current
climate for Republican voters in CD-2.
Would it surprise you to know that
Senat or Gall egos thought that the Republicans could
win CD-2 if they would increase voter turnout?
A. | suppose that's literally true, but yes, it
woul d surprise ne.
Q Are you aware of recent polling regarding
CD-2 and the race between Congressman Vasquez and
Congresswoman Harrell ?
A, No.
MR. W LLI ANMS: Your Honor, may | approach
the witness?
THE COURT: Yes.

MS. DI RAGO: So what is this?
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BY MR. W LLI AMS:
Q Dr. Trende, this is a news story from

KOB- TV. Do you see that?

MS. DI RAGO: So | '"m going to object on
rel evance, on hearsay.

MR. W LLIAMS: Your Honor, experts can rely
upon hearsay. Rel evance will become apparent.

MS. DI RAGO: He didn't rely upon this, and
it doesn't mean it adm ssible in court. He can rely

upon it if he wishes, it's not adm ssible in court.

MR. W LLI AMS: | haven't moved to at mtt -

MS. DI RAGO: " m sorry.

MR. W LLI AMS: | haven't used to admt it,
your Honor. | " musing this to chall enge the opinions

of M. Trende.

MS. DI RAGO: It's hearsay.

MR. W LLI ANMS: Hearsay is adm ssible -- or
is usable by expert wi tnesses.

MS. DI RAGO: No, it's not.

THE COURT: (1 naudi bl e) reports.

MR. W LLI AMS: Excuse me?

THE COURT: (I naudi bl e) the reports.

MR. W LLI AMS: And in rendering opinions.

MS. DI RAGO: But he didn't use it. It

doesn't mean it comes in at trial.
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THE COURT: You're asking himto render his
opi ni on now?

MR. W LLI AMS: | just want to find out if
this will informand change his opinion, your Honor.

MS. DI RAGO: But we don't know what it is.
We can't test -- | mean, this is a random piece of
paper with a poll.

MR. W LLI AMS: Oh.

MS. DI RAGO: Ri ght, we don't know who did
this, we don't know what they were using to create a
pol | . It's irrelevant and there's know
aut hentication and it's hearsay. | cannot
cross-exam ne the person who did this poll.

MR. W LLI AMS: Your Honor, if we're going to
start excluding evidence for not being testable, I'm
fine with that.

MS. DI RAGO: | am too, in fact.

MR. W LLIAMS: Your Honor, 1'd like to nmove
to exclude M. Trende's report.

THE COURT: No, we're not going to do that.
So as far as this, your wanting to question him about
a report. Lay your foundation for how this poll was

done.
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BY MR. W LLI AMS:

Q M. Trende, do you see in this article, a

reference to a poll that was performed?

A Yes.

Q Al right. And are you famli ar
USA?

A. Yes.

with survey

Q All right. s that a reputable polling

organi zati on?

A. Yes.

Q All right. Do you have any reason to

di sagree with the story that says that the

current

congressional race between Congresswoman Harrell and

Congressman Vasquez is a neck and in the case race?

A. | don't have any reason to dispute that

that's what the article says.

Q All right. The fact that there is polling

t hat suggestions the race is in the case and in the

case, does that in any way change your opinion about

entrenchment or extreme partisan gerrymander?

A.  No. Because it also says that only 32

percent of the respondents has unfavorable
sorry. Only 28 percent of respondents had
unf avorabl e i nmpression of Vasquez conpared

Harrell. And generally, incumbent with 28

-- |I'm
an
to 32 of

per cent
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unfavorables don't |l ose. Those undeci deds are going
to be voters who don't have unfavorabl e opinions of
t he Congressman, are going to tend to break his way.

Q So you don't necessarily disagree with the
poll, you just think it could be a nmore thorough?

A. No, you asked me if | changed nmy opinion.

It doesn't change ny opinion, because those undeci deds
are people who don't have unfavorable opinions of the
Congressman and are unlikely to throw him out.

Q Al right. Thank you, M. Trende?

MR. W LLIAMS: Your Honor, may | approach?
THE COURT: Okay.
BY MR. W LLI AMS:

Q M. Chairman Trende, are you famliar with
the -- what the New Mexico Legislature is?

A Yes.

Q AlIl right. And are you aware that it has a
| egi slative financial commttee?

A | am now.

Q Okay. What |I've handed you'd is a letter
from Senat or George Munoz of the |legislative finance
comm ttee. Do you see that?

A Yes.

Q And in that letter, he tal ks about the

general fund. Do you see that?
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A Yes.
Q And | believe he tal ks about $9.57 billion
in the general -- in the recurring general funds. Do

you see that?

A Yes.

Q All right. In the attached document, which
is it is fiscal review and outl ook fromthe
| egi slative financial commttee, do you see a chart in
the |l eft-hand side of the page?

A Yes.

Q And in that chart, it reflects that gross
recei pts taxes from Eddy and Lea, as well as out of
state, are up to about 40 percent of our general
revenue; is that right?

A. That's right.

Q All right. Wuld it be fair to say,

M. Trende, that based upon those nunmbers, all of
New Mexico has a pretty significant interest in oil
and gas production?

MS. DI RAGO: Obj ecti on. Foundati on.

A. Yeah, | don't --

THE COURT: M. Trende.

THE W TNESS: " m sorry.

THE COURT: The objection?

MR. W LLIAMS: The objection is foundation.
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We've established this is a letter fromthe

| egi slative financial commttee. This is a public
record generated in the ordinary course of business.
It's sort of evidence that an expert can consi der

(1 naudi bl e).

THE COURT: You're asking his opinion
about --

MR. W LLI AMS: | ' m aski ng whet her that 40
percent nunber denonstrates essentially that there is
a larger community of it based upon oil and gas
production in Lea and Eddy County for the entire
State of New Mexi co.

MS. DI RAGO: That was not the question. The
guesti on was whet her New Mexico cares about -- has a
vested interest in Lea and Eddy County.

MR. W LLI ANMS: In oil and gas production
from Lea and Eddy County.

MS. DI RAGO: Okay. | mean, that's not a --
no, you didn't ask that.

THE COURT: So your question was, would you
agree that the -- all of New Mexico has an | object
in oil and gas in Eddy and Lea County?

MR. W LLIAMS: That sounds |ike a better
guestion than what | probably asked, but yes.

MS. DI RAGO: That's a better question but
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I|'m still objecting. How woul d he know? He's not an
expert in what New Mexico cares about.

THE COURT: "1l et himanswer to whatever
extent he thinks he knows the answer.

A. Yeah, I'mreally not an expert on the
New Mexi co budget, and don't feel comfort in having
skimmed a few paragraphs in this in trial transcript
that going to follow me the rest of nmy Iife giving
t hat opi ni on.

Q Hypothetically.

A. Hypothetically.

Q Hypothetically then, M. Trende, would you
agree with me that it's fairly significant to any
state to have -- a state has an interest in where 40
percent of its revenue comes fronf?

MS. DI RAGO: Sanme objection.
THE COURT: "1l et himanswer it, again,
to the state that he has an opinion.

A.  Yeah, | don't have an opinion on how -- on
New Mexi co's budget on how it allocates funds or what
this chart means. In the tax and revenue stuff,
there's al ways inportant nuances and | just don't feel
confortable getting into that.

Q How would you feel if 40 percent of your

revenue went away, M. Trende?
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MS. DI RAGO: Obj ecti on.

THE COURT: Yeah, |I'"m going to sustain that
obj ecti on.

MR. W LLIAMS: All right.
BY MR. W LLI AMS:

Q M. Trende if | amcorrect in what |'ve
heard in your testinony today, your expert report had
at least two errors in it that related to the machine
t hat you performed your simulations on and the /TPUB
of simulations performed; is that right?

A. That's right.

Q Okay. And if | understand the testinmony
t hat you've given over the past couple of days and in
your deposition, your initial testimny was that your
code preserved the 2,040,000 sinmulations by virtue of
a set seed a; is that right?

A. That's right.

Q And it didn't do that, correct?

A. That's correct.

Q | believe at your second deposition you
testified that -- or excuse me, at your first
deposition, you had testified that Dr. Chen's 1,000
maps had duplicates in them Do you recall giving
that testimny?

A. | do.
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Q And do you recall then correcting your
testinony?

A Yes.

Q Al right. So then |I believe you testified
that -- excuse nme -- that we could check whether you
actually did the work against the charts and figures
in your report that is spelled differently than would
have been generated by the codes you produced to us,
is that correct, simulated versus sinultated; is that
right?

A. The titles are different. But | don't think
there's any dispute that the charts are the sane.

Q How would I know that, M. Trende? | don't
have the data?

A | don't think you've accused me of changi ng
the contents of the chart.

Q Well, M. Trende, would you agree with nme
that the charts are the product of your analysis of
t he data?

A Yes.

Q And you'd agree with me that we don't have
the data; is that right?

A. The original data, no.

Q Al right. Which is the data, correct?

A. | don't think so.
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Q Did you analyze any other data for your

report?

A. For the declaration, yes. "' m not going
to --

Q I'"mnot asking you about your decl aration,

M. Trende. My question was, did you analyze any
ot her data for your report?

A Okay. So that's a different question than
you asked. No, for the initial report, | didn't
anal yze any ot her data.

Q That was the report on was due on August
11t h, 2023, correct?

A Yes.

MR. W LLI AMS: Your Honor, | know the Court
has rul ed, but based upon M. Trende's testinony,
t hey cannot |ay an evidentiary foundation for the
charts and figures or for the opinions in 6.41 or
6.42. There's no way anyone can test that data.
M. Trende has relied on the exact form of data to
criticize Dr. Chen that we have been deprived of in
this case, the maps.
M. Trende has testified that he knew we

woul d want to see the maps, and today we don't have
them and we will never have them

The rul es of evidence are very clear.
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They have to set up an evidentiary foundation that is
testable. The rules of evidence contenplate the
production of the underlying data and we don't have
it.
| don't want to go to war with your
Honor's ruling, but | urge you, that now that we've
got the benefit of M. Trende's testimony, that there
is a full already record and that the Court could
revisit its ruling.
Thank you. "1l pass the witness.
MS. DI RAGO: | don't know if | need to
object on the record to that.
MR. W LLI AMS: Oh, your Honor, | --

MS. DI RAGO: |f that was a motion or what,

MR. W LLI AMS: | do have one ot her
housekeepi ng.

THE COURT: Okay. Was that a motion?

MR. W LLI AMS: It was a motion. But before
we get to that, can | do ny housekeepi ng?

THE COURT: Okay.

MR. W LLIAMS: Your Honor, | would move the
adm ssion of -- I'min the wong exam nati on. ' m
very tired, your Honor.

THE COURT: Okay.
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MR. W LLIAMS: All right. | am done. And
yes, we can do that motion right now.

THE COURT: Al'l right.

MS. DI RAGO: | object to the motion maybe
the third or fourth time on the sanme basis that |
objected before, that M. Trende's results are
reproduci ble, they are testable. It's just -- this
is oversinplifying it a lot, but it's just like if |
gave you a recipe and | said, "This makes a chocol ate
cake. You can do it yourself and see if it does
i ndeed make a chocol ate cake and not a butterm |k
cake and not brownies."

And if that's something that Dr. Chen
wants to do, conme in and say, "This recipe did not
make a chocol ate cake," he free to do it. That is
not what |'m hearing. He is perfectly free to test

the results.

THE COURT: All right. | understand now
more how his report was produced. | understand your
objection to it. | don't think the rules of evidence

preclude its adm ssion, so |I'm not going to change ny
ruling on that.

Obvi ously, your cross-exam ne, your
requesting himin deposition and here today brings

out what you view as shortcom ngs of his report, and
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"Il take that into consideration. So | believe it
goes to the weight of his evidence, but not its
adm ssibility. So |I'm not going to change ny ruling.
MR. W LLIAMS: Thank you, your Honor.
THE COURT: Redi rect .
MS. DI RAGO: Yes.
REDI RECT EXAM NATI ON
BY MS. DI RAGO:

Q Okay. | would like to talk to you a little
bit about the popul ation deviation that you programmed
in for your sinulations. And can you rem nd me what
t hat devi ati on was?

A. Plus or mnus 1 percent.

Q And in your experience and as an expert in
this field, have you seen that 1 percent popul ation
devi ati on enpl oyed before?

A Yes.

Q And have you, in fact, used a that

popul ati on devi ati on?

A Yes.
Q Did you read Dr. Cotrell's report -- first
of all, do you know who David Cotrell is?

A.  Yes. He' s anot her professor who works in
the sinulation field. | shoul dn't say. He is a

professor that works in the simulation field.
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Q And do you know if he did an expert report
for the CRC analyzing all of the maps that the CRC
adopt ed?

A Yes.

Q And do you know what popul ation devi ation he
used for the congressional districts?

A | believe it was 1 percent.

Q Why don't you renmove duplicates from your
simul ated maps? And we were tal king about this just
this nmorning and you explained it well. So if you
could do that for the Court, please.

A.  Right. So if you wanted to know what
typical distribution of anything in America is, but I
used the allege gentlemen of American male heights,
and you cut off all the simulations, you mght -- |I'm
sorry, all the duplicates -- it's been a day for me,

t oo, you get (inaudible) in your sanple, or Shagq.

Q MWho is the first person you said?

A, (I naudible), but --

Q | don't know who that is?

A -- (inaudible), so he's not a good exanpl e.
Shaq.

Q | get Shaq. Okay.

A If you include Shaqg -- if you get Shaq in

your sanple and you let me nature all the duplicates,
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you're not going to know how much of an outlier he is.
And you're going to |ook at that distribution of

hei ghts and say, well, you know, 7'3", it's within the
bounds. lt's not until you include all the -- all the
American mal es who say they're 5'11", 5" 10", 6-foot
that you can really see that Shaq is a duplicate -- or
is an outlier. So that's why | don't did he

duplicate.

Q Okay. So if -- 1 guess if you were polling
American males, you would get -- nmy husband is 5'8".
He doesn't like me to say he's average, you woul d get
a bench of duplicates that say -- that are 5'8"?

A. That's correct.

Q So does that affect your results in a
negative way?

A If you're trying to detect outliers, it
makes it better.

Q Okay. And what is the common practice now,
to renove duplicates or not?

A It is not to remove duplicates.

Q The titles -- the simulated versus
sinmultated in your titles, did that affect your
results?

A. Not at all.

Q Did that affect the partisan distribution of
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the maps that you created?

A.  Not at all.

Q \What about your conclusions, did that affect
your concl usions?

A.  Not at all.

Q Oh, another issue that was brought up by
opposi ng counsel was this issue about Dr. Chen having
duplicate maps. Can you explain -- he said that
during your deposition you testified that he did have
a few duplicate maps. Can you expl ain what happened
t here?

A.  Yeah. | had gone through and | ooked and
done a visual inspection of the maps, and there were
maps that | ooked to be duplicated on the 29 that |
managed to produce -- or high 20s that | managed to
produce in a timely fashion.

During my deposition, counsel asked a
coupl e questions about things |I had done or could have
done, and | thought they were well taken questions.

So at a break, | went back and tried the techni ques
t hat he had descri bed, and turned out that there were
some maps that were very, very simlar were not, in
fact, duplicates, so | corrected nyself. | was wrong.
Q And did you correct yourself on the record?

A | did.
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Q Do you know -- you know Dr. Chen?

A Yep.

Q Do you know Dr. Imai?

A. | don't know that I've met him

Q Okay. But you know of hin?

A.  Yeah, | know him And |'ve conversed with
Dr. McCart an. | think he's Dr. McCartan now.

Q Okay. Was Dr. Imai an opposing expert on a
case that you were on?

A Yes.

Q And is it typical between experts -- sorry,

you contested

Dr. | mai

runni ng slowly,

yest erday that

right?

A. Correct.

you asked

Q And then there was maps that

| think

to produce sonme maps because they were

were drawn in a

| anguage you didn't code, so you asked for then?

A. Correct.

Q So is that typical that experts,
professionally and collegially m ght point out some

differences or issues that

t hat the other experts will respond?
A. Typical, yeah.
MS. DI RAGO: Okay. That's

THE COURT: All right.

t hey have with the code and

it.

Anyt hing el se for
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this witness.

MR. W LLI AMS: No, your Honor.

THE COURT: All right. Thank you
M. Trende. You may step down.

THE W TNESS: Thank you, your Honor.

THE COURT: Plaintiffs, call your next
wi t ness.

MR. HARRI SON: So, your Honor, we are done
with the witnesses, other than the w tnesses that
we' ve subpoenaed for trial, which | guess brings us
to what's going to happen with those w tnesses.

THE COURT: Okay.

MR. HARRI SON: They've received subpoenas.
| believe all to be here today and tonorrow, received
two days of wants fee covering two days. And | guess
t he normal practice anyway would be to pay them as
they need to stay an extra day, and so no one is
here.

THE COURT: So name one. MWhich one are you
tal ki ng about.

MR. HARRI SON: The individuals -- so it is
true that we did not successfully serve for trial
M. Cervantes, although he's gotten two subpoenas for
(i naudi bl e) docunments. But Mr. Egolf, Ms. Leith,

Ms. Stewart and Mr. Wrt.
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THE COURT: Okay. So if you were going to
call them what would it be for?

MR. HARRI SON: It would be for the purposes
of asking them about the conversations and ot her
communi cations that they have had regarding the
construction of Senate Bill 1, your Honor.

THE COURT: You want to address.

MS. SANCHEZ: Your Honor, | feel |ike we've
been over this a few times. And | specifically asked
tore clarification on this point when we were
di scussing this yesterday, that the Court's privilege
ruling includes on your elaboration of it that these
wi t nesses are not subject to questioning and
conmpel l ed testimony on the subject of their
communi cations. W' re tal king about producing
cont enpor aneous statements within the period defined,
all the things we tal ked about this morning. And
t hose statements will speak for themsel ves and these
wi tnesses are not to be questioned about it.

So given that, my understanding is we
are not bringing these people in to testify. There
is not a non-privileged basis for doing that.

We are earnestly working on the
document ati on producti on. |'ve been e-mailing this

whol e time that we've been -- that the exam nati on
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has been going on to get this going and progressing
qui ckly.

But that's ny understandi ng of where we
are based on my (i naudible).

THE COURT: All right. And so that's ny
understanding, too. And I'm-- either I -- maybe I'm
not explaining it well enough. My reading of the
case law, | cited a certain case in my decision
| etter where questioning of a |legislator actually
came up, and wasn't necessarily legislative privilege
t hat was raised but they're contenporaneous thoughts

on statements on passage of l|legislation at the time

it was being made or adm ssible and rel evant. But
anything afterwards, | would not.
And then with -- on top of that,

| egi slative privilege, which, again, has not been
ruled on in New Mexico, but |I think that the way it's

been viewed around the country and other states and

the way it's witten into our Constitution, | don't
think they can be called to question what -- "Why did
you pass SB-1, or why did you" -- "what were your

t houghts in passing SB-1?" That they can't be
questi oned about that. | think that's what falls
under | egislative privilege.

Statements that they made to the public
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outside of that privilege can be. And, again,
beli eve those statenments just have to speak for
t hensel ves. So, you know, if those statenments are
admtted, those statement come into the record as to
what they said at that time about passage of SB-1.
And so | don't -- | kind of agree. I

don't see what you would get out of calling to the
stand now. | don't see what they could testify to
that is not privileged or is not already a public
statenment.

MR. HARRI SON: Certainly, your Honor. So we
agree with some of that sentiment, and (inaudi ble) we
understand wi thin what's the Court's order was. So

we woul dn't be asking about their deliberative

process or whatnot. But just to use an exanpl e of
what we were -- continuing on our previous
conversation, | could probably give Ms. Sanchez a

l[ist of folks to conduct document searches for if |
asked Brian Egolf, "Who did you talk to about" --
"outside of caucus and senate and Ms. Leith, and
whoever (i naudible), who did you talk about
redistricting wth?"

And if he says, you know, "Sarah Jones
at the DNC," okay, first we could ask what

conversations did he have.
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"Well, | flew out to D.C. They talked
about how they really wanted the southern district to
turn blue,” we would know then to add Sarah Jones to
our list of folks for himto search for
communi cations with so we could ask -- again, the way
that we're defining public is not necessarily stuff
t hat you can Google, but stuff that, you know, we
would -- we believe we could ask them about. And
that's more natural for a deposition.

THE COURT: Ri ght .

MR. HARRI SON: That is -- you know, it was
al ways going to be -- the question was going to be a
little awkward, because we haven't deposed them so
we're kind of flying blind. But we do think there's
nonpubl i shed material that's perfectly relevant.

THE COURT: Okay. | guess |I'mthinking that
t hat would not fall under public statements. It's
somet hing that -- | don't know how to define it
exactly. But that it's known, it's -- you can -- you
can get it from another source, is what |I'm saying.
So | don't -- | agree with the defendants that I
don't think there's anything relevant or
non-privileged that they can testify to.

MR. HARRI SON: Okay. We've made our record,

obviously. W respectfully disagree with your Honor.
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But | think with -- with your -- with the Court's
ruling, the plaintiffs rest.

THE COURT: Okay. All right. Let's take a
qui ck break, and then what are your plans on pursuing
this.

MR. W LLIAMS: Your Honor, we'll call
Dr. Chen and put his testimony (inaudible).

THE COURT: Okay. All right. Let's take
10 m nutes and come back.

(Recess held from 10:43 a. m

to 10:57 a.m)

THE COURT: Dr. Chen, you'll raise your
ri ght hand.

Do you solemmly swear or affirm under
penalty of perjury that the testimny you'll give
will be the truth, the whole truth and nothing but
the truth?

THE W TNESS: Yes, your Honor.

THE COURT: Thank you

Go ahead.

JOWEI CHEN
having first been duly sworn, testified as follows:
DI RECT EXAM NATI ON
BY MR. W LLI AMS:

Q Good morning, Dr. Chen. | appreciate you
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com ng out from M chigan for this trial.

MR. W LLI AMS: Your Honor, |I'd like to
approach the witness and provide hima copy of his
expert report.

THE COURT: Okay.

MR. W LLIAMS: Thank you. | have marked
t hat as Exhibit C, your Honor. Wbuld your Honor |ike
a copy?

THE COURT: Yes. Thank you.

BY MR. W LLI AMS:

Q Dr. Chen, would you place state your nanme
for the record?

A.  Jowei Chen.

Q And how are you enployed, Dr. Chen?

A. | am an associ ate professor in the
department of political science at the university of
M chigan in Ann Arbor, and |I'm also a research
associ ate professor at the Center for Political
Studies at the Institute For Social Research at the
Uni versity of M chigan.

Q Vhat is your academ c degree?

A In 2004, | received a bachelor's degree in
ethics, politics and econom cs from Yale University.
In 2007, | received a master's in statistics from

Stanford University. And in 2009, | received a Ph.D
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in political science from Stanford University.

Q Are you an acconmplished author, Dr. Chen?

A Yes, sir.

Q And what are you published in?

A I've written academ c papers on |l egislative
districting and political geography and distributive
spendi ng.

Q Wuld it fair to say that some of those
publications relate to ensenble simulations?

A Yes, sir.

Q Based upon your academ c work, your
publ i shed work, what are your areas of expertise?

A. MWy academ c areas of expertise are
| egi slative elections, spatial statistics, geographic
information, systens data, redistricting, raci al
politics, |legislatures, and political geography.

MR. W LLIAMS: Your Honor, based on
Dr. Chen's background, | would Iike to move himas a
gualified expert witness in those areas.

MS. DI RAGO: No obj ecti on.

THE COURT: All right. "1l decl are
Dr. Chen an expert in those stated areas.
BY MR. W LLI AMS:

Q Dr. Chen, what questions have we retained

you to answer in this case?
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A. Defense counsel to evaluate the partisanship
of the SB-1 plan. And specifically, defense counsel
asked nme to determ ne whether or not to partisan
characteristics of the SB-1 plan are ones that could
have plausibly emerged froma partisan neutral map
drawi ng process that follows certain nonpartisan
district and criteria.

Q And based upon the question that we present
to you, did you arrive at any conclusions?

A Yes, sir. So | found that the partisan
characteristics of the SB-1 plan at both a district by
district level, as well as at a plan wi de level, are
within the normal range of conmputer simul ated
districting plans that follow these certain
nonpartisan district and criteria.

So | found, in summary, that the
partisan characteristics of the SB-1 plan could
reasonably have emerged from a partisan neutral map
drawi ng process that adheres to all of these
districting criteria in this conmputer system
al gorithm

Q Al right. A Paragraph 6 of your expert
report, Dr. Chen, the heading is: The use of conputer
simul ated districting plans.

Do you see that?
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A. Yes.

Q Could you explain that

par agraph to us?

A.  Yeah. | "' m expl aining how in nmy research |

use conmputer simulation techniques that allow me to

produce a | arge nunber of partisan blind districting

pl ans that adhere to any particular districting or

specified districting criteria that | programinto the

al gorithm and that normally | would use as geographic

buil ding bl ocks for these conputer simulations, things

| i ke census precincts.

Q MWVhat is the algorithmthat you used to

perform your simulations?

A It's an MCMC version of Sequential Monte

Carlo algorithm

Q And |I'"m sure that means sonmething to sonmeone

with a Ph.D. from Stanford. VWhat does that mean to a

mere nmortal |ike nmyself.

A. So in general, what the algorithmdoes is it

draws random districting pl ans.

However, it doesn't

just draw these lines completely at random I n

drawi ng random |lines on random borders, it is

nevertheless, still adhering to

specific districting

criteria, nonpartisan districting criteria, that I'm

programm ng into the algorithm

criteria |like equal population,

These are districting

geographic contiguity,




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

95

and several others.

So | programthe algorithmto foll ow

these criteria, but in followi ng these criteria, it's
trying to draw a random districting plan. So every
time you run the algorithm and produce a new pl an,
it's going to be a different map. But all of these
maps are still adhering to the set of criteria that
| ve programed into the algorithm

Q Dr. Chen, |'ve put on the screen, your Map 1

from Page 10 of your expert report. Can you kind of

wal k us through at very lie |l evel how your algorithm

woul d have gone about generating this map?
A. This here on Map 1 is just an exanpl e of
computer sinulated map that's been produced by the

algorithmthat | was just describing. And so this

a

i's

just one exanple of the 1,000 conmputer sinulated maps

that my algorithm produced.

So at a very high level, what this
algorithmis going is it's drawing these various
bor ders.

Now, to go into a little bit nore

detail, it starts by taking all of these areas of

New Mexi co, and so there are roughly 2000 precincts in

New Mexico, a little over 2,000 precincts, and it'

going to divide these areas up into three

S




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

96

congressional districts. But it's not just draw ng
these three districts at random It's follow ng the
specific criteria that |'ve programmed into the

al gorithm

So as | said, one exanple of these
criteria is equal population. There's also geographic
continuity and several others. The algorithm starts
by taking all of these areas in New Mexico and
dividing themfirst into two parts. One that has one
district and a second part that has two districts
worth of popul ation. Then the next step is to divide
that two district area up into single district areas.
And that's how you end up with three districts.

Now, an algorithm also uses what's
called MCMC iterations. And that's just a fancy way
of saying that the algorithm proposals iterative
random changes to the borders between two districts.
And it does so repeatedly a | arge number of ti mes.

Not all of these proposed changes are accepted, are

actually put into -- set in stone, though. Some are
accepted and some rejected. And it's doing this in

order to pursue all the various nonpartisan district
criteria that 1've programmed into the algorithm

So the algorithm every step along the

way, is directed at followi ng, adhering to these
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nonpartisan district and criteria.

Now, it gets me into the algorithm and

then this is very inmportant. The algorithm has a

map,

a congressionally sinmulated map, and it outputs that

map, it saves that map, it makes a permanent record of

t hat map. So the algorithm saves the map and t hat

we can | ook at the map and analyze the map. So it'

way

S

outputting the map, it's saving it permanently onto

the computer hard drive to that we can conme back |

and actually | ook at exactly what that map | ooks

t hat was just produced by the computer algorithm
So that's how the al gorithm worKks.

generates and saves 1,000 conputer simulated maps.

ater

i ke

It

And you end up with 1,000 computer sinulated maps that

are saved on your hard drive that you can then | ook at

and analyze.

Q You've nentioned 1,000 computer sinulated

maps. Are any of your maps duplicates, Dr. Chen?
A. No, they're not.
Q And why is that?
A This is a random computer sinulation

algorithm so it is designed to draw random

districting plans that are adhering to these certain

nonpartisan districting criteria. Every one of the

algorithmis different. It would be problematic,

it
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woul d not really be randomif | were to run this
algorithmand find that it's producing the same exact
map over and over and over again. That's not a random
simul ation. That's just producing the same map over
and over and over again.

So what's really important here is when
the al gorithm has produced the map, it saves the map.
And it does that a thousand tinmes. And that way we
can actually |l ook at these 1,000 different maps and
verify, which | did, that they are actually all
different.

Now, they're not completely different.
They all still adhere to these certain nonpartisan
districting criteria. They, for exanple, are all
equal ly popul ated. They have some certain features in
common, |ike equal popul ation and other criteria. So
they're not conpletely random but they are al
different, they are all unique maps. And that's the
i mportance of it. That is a hallmark of having a
random si nul ation algorithmthat's drawi ng random maps
whi | e adhering to certain nonpartisan districting
criteria.

Q Dr. Chen, you've nentioned the phrase
nonpartisan districting criteria a couple of times.

VWhat does that mean?
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A. There are a couple of different criteria

that | was asked to incorporate into my anal ysis.
| ' ve tal ked about popul ation equality, district
contiguity and there are several others.

But nonpartisan districting criteria

means that the algorithmis not using, is not

considering, is not inputting any partisan data.

algorithmis partisan blind. It is blinded to

i nformati on about how many, say, Republican or

Denocratic voters there are in a particular area.
That place no role in the algorithm

That's what | mean by nonpartisan districting

The

criteria. The algorithmis not using partisanship as
a criteria. It is a nonpartisan algorithm
Q Let's walk through the criteria that we've
asked you to use to performyour work for us today,
Dr. Chen.
At Paragraph 9. A of your report, you

tal k about popul ation equality. Can you explain to

t he Court what popul ation equality means in the
context of your expert work?

A. Yes. So New Mexico, under the 2020 census,
has a popul ation of about 2.1 mllion. And that means
t hat every congressional district has an ideal
di strict population of 705, 840.7. And so that's
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one-third of New Mexico's total population A that's
the ideal district popul ation. And nmy understandi ng
is it's been the past practice in New Mexico to have
congressional districts that are virtually equally
popul at ed. Not a deviation of, say, 1 percent, but
virtually equally popul at ed.

And so the SB-1 plan, for exanple, has
popul ati ons such that the difference between the nost
and the | east populated district, the nost popul ated
district is CD-2, and the |east populated is CD-1, but
t hey have a difference of our 14 people, so it's
virtually equally popul ated, a total difference of
only 14 people fromthe nost to the | east popul ated
districts. So that is the virtual equal popul ation
standard in the SB-1 pl an.

So defendants' counsel expected me to
follow this same degree of population equality in al
t he conmputer sinulated maps. Every simul ated map was
required to have a popul ation of between 705,834 and
705,847. So that is a total difference of no nore
than 14 people fromthe top to the bottom popul at ed
district.

Q Thank you, Dr. Chen. Par agraph 9.B
references the criteria we gave you on precincts

boundari es. Do you see that?
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A Yes.

Q And | know you covered that in broad brush
strokes. Can you give us just a little snippet as to
what precinct boundaries, or how you instructed your
algorithmto deal with precinct boundaries?

A. I n essence, don't split precincts. So
New Mexico's 2,163 precincts, don't take any one of
t hose precincts and split it between two or nore
districts.

Q | don't have a (inaudible) Ph.D., but | got
t hat .

Paragraph 9.C, contiguity, what does
t hat mean?

A. Contiguity means that all the areas of any
single district need to touch one another. So you
can't just junp, for exanple, fromthe southeast to
t he northwest coroner of the state if those are areas
t hat are not otherwi se touching one another. So every
district needs to be conposed of areas that all touch
one anot her.

Q Paragraph 9.D addresses nunicipality
consi derations. Can you explain that to the Court?

A So | was instructed to consider munici pal
boundaries by first making sure that the three | argest

metro areas, Al buquerque, Las Cruces, and the Santa Fe
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metro area, that are -- these three are each primarily
assigned to their own representative districts. So
there's going to be for exanmple one district that has
the Santa Fe metro area. And that's going to be
different fromthe district that contains Las Cruces.
Las Cruces and Santa Fe metro area are to be kept
intact and to never be split apart into nultiple
districts.

The Al buquerque metro area, certainly
| arger than a single congressional district can hold,
but | made sure that Al buguerque had 60 percent of its
popul ati on assigned to a single district.

And then finally, South Valley and the
Ri o Grande River valley were required to be kept
together in the same district.

But collectively what all this means is
t hat you're going to have, of course, three

congressional district in New Mexico in any conputer

simul ated plan. And one out of those will be the
Santa Fe metro area district. The second one will be
the Las Cruces district. And the third will be the

one that contains nost of Al buquerque.
Q Does that criteria, as it affects your
algorithm Dr. Chen, have the effect of combining urban

and rural communities?
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A Well, yeah, exactly. So like | said
there's going to be one district that contains al

after Las Cruces, because Las Cruces isn't going to be

split apart. But of course that district is not going
to also include, say, Santa Fe. | nst ead, that means
Las Cruces district will combine Las Cruces with

surroundi ng rural areas and rural counties. And every
district is |like that. It's going to be a / KPEUPBGS
of urban and rural.

Q Your next criteria is titled I know January
reservation considerations. How di d that inmpact your
wor k, Dr. Chen?

A. Defense counsel instructed me to treat
| ndi an reservations in a couple of different ways.

So first, the Mescal ero Apache
reservation was always to be split apart so that
precinct 11 and precinct 56 in Otero County were to be
split apart.

| was also instructed to consider the
pueblo -- the Zuni Pueblo rest situation in such a way
t hat precinct 28 in MKinley County was split apart
fromthe rest of the Zuni Indian reservation.

And then finally, | was instructed to
al ways keep the Navaj o Nation together and do that by

keepi ng San Juan County and most of MKinley County
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together in the same district so that the Navajo

Nati on wouldn't be split apart, wit
t he af orementioned Zuni Puebl o port
County. But basically, the Navajo

bel i eve kept together.

h the exception of
I on of McKi nl ey

Nati on was to

Q All right. Dr. Chen, I"mgoing to skip the

oil industry considerations. W're going to come back

to it | ast.

At Paragraph 9.G we

have the

redistricting criteria of mnim zing county splits.

How does that criteria inmpact your

A. So this criterion is sayi

wor k?

ng, unless you need

to do so, unless the conputer needs to do so in order

to follow one of the aforementioned criteria, try not

to split counti es. So one of the t

I mes you m ght

actually -- the conputer m ght actually need to split

counties, well, for exanple, to create equally

popul ated districts, you can't create perfectly

equal |y popul ated districts just by using county

boundari es alone. At some point, you can going to

have to split up a county in order

popul ated districts.

to create equally

And so the computer algorithm bus allow

for that. It allows for county spl

necessary to avoid violating one of

its only when

t hese
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af orementioned criteria. But in general, it tries not
to split counties.

Q The final criteria on your |ist,

Paragraph 9. H, is geographic conmpactness. How does
that criteria inmact your expert report, Dr. Chen?

A. The computer tries to favor draw ng
geographically compact districts. So intuitively,
what's geographi c conpactness. A conmpact district, is
a nice looking district, a nicely shaped district, a
cl eanly shaped district. And so the algorithmis
trying to avoid oddly shaped districts and trying to
pronmote compactness in the drawing of the district
boundari es.

Q All right. Let's return to what | think is

going to be the contentious criteria, Dr. Chen, which

is oil industry considerations, at Paragraph 9.F of
your report. Do you see that?

A Yes.

Q Al right. Tell me how oil industry

consi derations inmpacted the work you do?

A. So the instruction that | followed was to
require that no single district in any computer
simul ated plan contains nore than 60 percent of the
state's active oil wells. | programmed that criterion

into the simulation algorithm
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Q And after running your sinmulations, d

0 you

have an opinion as to how that criterion affected the

out put of our sinulations?
A Well, yeah. | | ooked at -- | saved,
course, the 1,000 sinulated plans, the computer

al gorithm saves -- permanently saves and out put

of

s the

1,000 computer sinmulated plans so that | could analyze

them | ater with respect to -- with respect to oil

wel |l s. And so that's what | did. | | ooked at

t he

nunmber of oil wells in each simulated plan across the

various districts.

And | programmed that 60 percent
well rule, like I just said, and then | | ooked
di stribution of oil wells in these simlated pl
and | saw that indeed in these sinulated plans,
rule had the effect of spreading out the state’
well s across nultiple congressional districts.

Q Did you observe an effect of this cri
on the splitting of Eddy and Lea counties?

A.  Yeah. | can see that many times this

oi |

at th
ans,
this

s oil

teria

e

criterion results in Lea and Eddy will go placed into

different districts. Doesn't al ways happen, but at

t hat certainly happens many ti mes.
Q All right. To the extent that you've

testified today that it doesn't always happen,

what

do
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you nmean it doesn't always happen, Dr. Chen?

A Well, it doesn't necessarily have to be the
case. There's no guarantee that all of Lea County is
one district and all of Eddy County is in a separate
district. It could be, for exanple, and it does
occasionally happen, that all of Lea County and a
portion of Eddy County can be placed into the same
district. So that does sometimes happen in the
si mul at ed pl ans. But, like | said, nost of the time,
certainly Lea County and Eddy County are placed two
different districts.

Q Thank you, Dr. Chen. |'"d like to talk to
you a little bit about your SMC -- excuse ne, | think
you describe it as an MCMC version of SMC algorithm
Am | getting that right?

A Yes.

Q Al right. Can you tell me first, is your
MCMC version of SMC al gorithm peer reviewed?

A Yes.

Q And where has it been peer reviewed,

Dr. Chen?

A. Most recently, until Yale Law Journal.

Q Do you know who your pierce were who
revi ewed your paper in the Yale Law Journal.

A. No. That's not the way that peer review
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wor ks. Peer review, in journal, is blind. So, for
exampl e, when | review papers for the Yale Law
Journal, I am sent an anonym zed manuscri pt, an
anonym zed paper. So | don't know who the author is,

and |'m not supposed to consider who the author is,

which is why |I'm not told. It's blind peer review.
And so | write up comments, | read the
paper, | write up comments, send them back to the

journal, and then the journal considers those peer
review coments in its publication process or init's

editorial process. So it's a blinded peer-review

process.

Li kewi se, when | am the one submtting a
paper to the Yale Law Journal, | don't know who the
peer reviewers are. And so it's pretty typical I|ike
t hat . Peer review is typically, not always, but it's

very commonly blinded on both ends. Nei t her the
aut hor nor the peer reviewers no the identity of the
ot her party.

Q Now, in your deposition, Dr. Chen, | believe
Ms. Di Rago asked you questi ons about peer review. And
in response to her question at your deposition, you
testified that you thought your document -- excuse nme,
your paper and al gorithm were peer reviewed in both

the Yale Law Journal and in the Cal Berkeley Law
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Journal; is that right?
A.  Yeah. | did say that. I

checked after the deposition, so jai

went back and

| law journal is

peer reviewed, California Law Review, is not.

Q Okay. Thank you, Dr. Chen.

Let's tal k about what'

s different with

your algorithm than the SMC algorithm that's used in

Dr. Imai's Redi st SMC?

A. Yeah, so like | said, my algorithm as an

MCMC. And as | explained earlier, I

[l just briefly

explain it again, an MCMC is -- stands for Monte Car

Mar kov Chai n. But what that means i

s there are

iterative changes, random changes that are proposed

| o

in

the algorithm random changes that are proposed to do

borders between different districts.

And the fact that these are random

proposed changes is really important, the randomess

of it, and I'll explain in a mnute

why that's so

i mportant. But they're random changes. Some are

proposed -- they're proposed. And some are accepted

and sone are rejected, all in pursu

that |I've built into the algorithm

t of the criteri

So why is this inmportant to me, that

| -- | have MCMC, is because the SMC al gorithmthat

|l mai and McCartan describe in their

wor ki ng paper, |

a

n
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whi ch they document and describe the Redi st SMC code,

is -- it is a working paper, but more inmportantly, it
is code that is in progress. It's code that they're
proposi ng.

Now, the authors McCartan and I mai are
very honest and acknow edge that there are
l[imtations. And they're very helpful in describing
these limtations. So they note for example, and |'ve
certainly seen this in that Redi st SMC code, that | mai
and his co-authors have devel oped, I mai and McCartan
are very honest in pointing out an important
[imtation of their code, which is that in some
contexts, in some situations, in some settings, sone
jurisdictions, some redistricting scenarios, the code
has a tendency to produce duplicate plans. And
sometimes, at a high rate. And they describe this as
pl an diversity. So they are very open in discussing
this problemor this Iimtation of their code.

They're very hel pful about it, too. They're very

hel pful in cautioning the users of that Redi st SMC
algorithm that code that they put out there. They're
very careful in cautioning the user to not blindly
accept the results of their algorithm without

di agnosing and trying to fix duplicate probl ens.

They're very honest about this and hel pful in
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suggesting steps that you take if you have had that
you have a |l ot of duplicates that emerge fromthe
algorithm that they have devel oped.
And so they suggest some various steps.
One of these steps is that they sinmply suggest in
their working paper that future research could fry to
tackle this problem of plan diversity or duplicates.
And t hey suggest, for example, that future research
m ght incorporate MCMC into the SMC.
Now, back to my algorithm what | do

here is the plan algorithmor the districting
al gorithm combi nes SMC portion that sets up initia
districting blinds and then uses MCMC, uses MCMC
iterations, or an MCMC kernel to pursue these various
criteria that 1've built into the algorithm

Q And does that have the effect of elimnating
or significantly reducing duplicates?

A. | checked and | found that in 1,000 plans,
it thousands zero duplicates.

Q When you use the phrase plan diversity, does
the term plan diversity and sanple diversity, are
t hose i nterchangeabl e?

A.  Yeah. Pl an diversity is basically saying,
you know, intuitively, if you're producing the sane

pl an over and over again, you're obviously not
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produci ng a bunch of random plans. That's a |ack of
plan diversity. So plan diversity is just a termthat
| mi and McCartan use to descri be that problem

Q Al right. So absent the existence of sonme
externality, like a statute, is there a problemwth
having a | ot of duplicates?

A.  Yeah. | mean, absence sonme kind of external
limtation, |ike what you're suggesting, a |ack of
pl an diversity or seeing a bunch of duplicates would
suggest that what you're running is not really a
random al gorithm

Q And just so that we can clarify, when |I'm
tal king about an externality, have you see
externalities inmposed upon redistricting that force
t he existence of duplicates?

A.  Yeah. I n situations conmpletely outside of
New Mexi co, there may be statutory or constitutional
requi rements that are very specific and very esoteric
that m ght require that a particular district or set
of districts be drawn in a very particular way in some
jurisdiction. But the exanples |'ve seen are not in
New Mexi co.

Q Are you aware any externality that would
have caused duplicates in redistricting New Mexico?

A. No.
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Q Dr. Chen, | want to talk to you about a
portion of your expert report at Page 13 that is
titled measuring the partisanship of districting
pl ans. Tell me what that section of your work is
about .

A I"mexplaining in this section how I'm
booing to compare the SB-1 plan and all of the 1,000
computer sinulated plans in terns of their
parti sanshi p. And |'m going to conmpare partisanship,
or | do compare partisanship in my report both at a
district level, district by district, as well as at a
plan wi de | evel

And so | explain in this section here
how | use two different ways, two different measures
of measuring the partisanship of districts. And so
one of these measures. And so one of these measures
is to use the former man's index, and a second measure
is to use voter registration dat a.

Q Paragraph 13 of your report, that section is
titled the "Republican Performance Index." \What do we
need to understand about the Republican Performance
| ndex, Dr. Chen?

A.  The mpst common way of measuri ng
partisanship of districts used by map drawers is to

use recent statew de elections, and that's exactly
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what the performance index is. So the performance
index is a measure, it's devel oped by Research &
Polling, and it essentially aggregates together
statewi de el ections. Specifically it aggregates
together the 26 conpetitive statew de el ections that
have been held in New Mexico since 2012, from 2012 to
2020. And what it's doing is it's going to be able to
characterize any given district in ternms of its
Republi can Performance | ndex.

And you can just think of this
Republican Performance I ndex as the Republican
candi dates collective share of the two-party votes
across these 26 elections for any given district.

So, for example, if we were | ooking at
CD-1 in the SB-1 plan, that's a single district, and
we can characterize it's Republican Performance | ndex
by first counting up the total nunmber of votes for all
t he Republican candidates in those 26 contest, those
26 statew de contests, and then do the same for the
Denocratic candidates in those 26 contests.

So you can see here in the Paragraph 14
table that for CD-1, there are a total of a little
over 4 mllion votes for Republican candidates in
CD-1. And then the Denocrat | can candi dates get a

little over 4.6 mllion. So what is the republic




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

115

share of that two party vote total? It's

46. 5 percent. So we can characterize CD-1 in the SB-1
pl an as have a Republican Performance | ndex of

46.5 percent. And you can just intuitively think of
that as for the voters in CD-1, 46.5 percent of the
votes cast during 2012 to 2020, were in favor of the
Republican candidate in the statew de el ections.

Q The next portion of your expert report,
Paragraph 15, is title "Partisan Affiliation of
Regi stered Voters."

Tell the Court what the inmport of that
section is, Dr. Chen.

A This is just a different way of measuring
the partisanship of a district, using voter
registration partisanshi p data. And so for any given
district you just counts up how many registered
Republ i cans and how many regi stered Denocratic voters
there were. And then you calcul ate what was the
Republican share of these Denocrat plus we public can
regi stered voters of these two-party registered
voters.

So in Paragraph 16, there's a table
there. And the top row of the table is describing
CD-1 in the SB-1 plan. And you can see that CD-1 has

157,000 regi stered Republicans, and CD-1 has 211,916
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regi stered Denmocrats. So what's the Republican share
of that total, it's 42.6. 42.6 of the two-party

regi stered voters are Republicans. So that's just a
different way of measuring the partisanship of
districts.

Q On Page 16 of your report, Dr. Chen, you
have the heading, "District Level and Pl an-W de
Parti sans Conpares of the SB-1 Plan and Si nmul at ed
Plans.” Do you see that?

A Yes.

Q Vhat do we need to take away from t hat
portion of your report?

AL So in this next section of the report, what
| do is conpare is SB-1 plan at a district by district
| evel, as well as characteristics for the entire plan.
And | conpare SB-1 to the 1,000 conputer simulated
pl ans that | produced.

And so in the follow ng sections, |
present some district by district conparisons. And
then | present some plan-wi de comparisons. And these
compari sons can be done using the performance index as
t he measure of partisanship, and they can also be done
using the voter registration numbers, the voter
registration share of -- the Republican share of voter

registration as the measure of partnership. And so
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presented both ways later on in this report.
Q Did you, Dr. Chen.
At paragraph -- beginning at Paragraph
20 on Page 17, you have a section of your report

titled, "District By District Comparisons Using the

Partisan Index. " Do you see?
A Yes.
Q All right. ' mgoing to put a chart up to

hel p you explain that section to the Court.

AL So this is a district by district
comparison. And you can see that this figure has
three rows. "1l explain what each of these three
rows means, |'ll explain why you see a bunch of gray
circles there and some red stars.

These are district by district
compari sons, and when | say "district by district,"”
here's what | nmean, for every plan, the SB-1 plan, as
well as the 1,000 computer sinulated plans, we're
going to directly conmpare the nost Republican district
wi t hin each pl an.

Now, the SB-1 plan has CD-2 as its nost
Republican district. So that's why you see CD-2 with
a red star | abeled on the top row of this figure.
Now, what's actually being plotted here is the

Republican Performance |Index of that district. And so
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that's what's being plotted along the horizontal axis.
And you can see that the Republican Performance | ndex
of CD-1 is 46.5. And that was reported in Paragraph
14 of my report. So that's why you see the red star
where it is, where CD-2 is on the top row.

Now, let's compare CD-2 to the nost
Republican district in each of the 1,000 computer
simul ated plans. And that's why you see 1,000 gray
circles, that huge blob of 1,000 gray circles on that
top row. Those represent the partisanship of the nmost
Republican district Republican district within each of
t hese 1,000 computer sinulated plans.

And, again, I'"'mplotting them along the
hori zontal axis in ternms of their Republican
Performance | ndex.

So let's just stay for the used on that
top row for right now. \What is that top row show ng
us. CD- 2 has a Republican Performance Index that is
absolutely more favorable to Republican than
33 percent of the simulated plans. And 67 percent of
t he simul ated plans have the nmost Republican district.

" m sorry. ' m going to start over
agai n. | m sspoke.

So CD-2 is the red star on the top row.

CD-2 has a Republican Performance Index that is nore
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Republican than 33 percent of t

pl ans most Republican district.

he conputer sinulated

67 percent of the

simul ated plans have the nopst Republican that is nmore

Republican favorable, that is more Republican than

CD-2 is.
So | hope I -- 1
time. "' m going to just restat

| stated that correctly.

got that out right this

e it again to make sure

33 percent of the sinulated plans have

t he most Republican district that is |ess Republican

than CD-2. And 67 percent of t

he sinmul ated pl ans have

t he most Republican district that the nore Republican

t han CD- 2.

So what do those

two nunmbers nmean? |

mean, first of all, those two nunmbers are shown in the

two red arrows at the top of that first row. Now,

what are those two nunmbers tell

i ng us?

Well, it's telling us that CD-2 is well

within the distribution of the

comput er sinul ated

plans in ternms of it's nmost Republican district.

Sometimes, CD-2 is nmore Republ

can than the nmost

Republican district in the sinulated plans, bus

sonetimes it's less. This spl
percent. So it is in the m ddl

It's not right at the m ddl e of

t the 33 versus 67
e of the distribution.

the distribution, but
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it is well within the normal range of the
di stribution.

In other words, in this top row here, CD
is not a statistical outlier, it is not a partisan
outlier. It has a partisanship that is very nuch

within the norm of what we see in the most Republican

district in 1,000 conputer simulated pl ans. It is not
a statistical outlier. That's what we see in the top
r ow.

Now, we can do the same conmparison for
t he second nmost Republican district, what you see on
the second row of this figure. And that's CD-1 in the
SB-1 plan. So CD-1 /TPH-PLT SB-1 plan has -- has a
Republican Performance | ndex of 46.5 percent. And so
what you can see here in the second rowis that CD-1
is nore Republican than 87 percent of the simul ated
pl an second- nost Republican district. And it is |ess
Republican than 13 percent of the simulated plans nost
Republican district.

So it's actually to the right of the
medi an, but it's still within the normal range of the
di stribution. In other words, CD-1 a statistical
outlier in terms of partisanship.

And you go to the third row, and you see

the same thing with CD-3. CD-3 is the | east
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Republican district in the SB-1 plan, but it is within
the normal range of the distribution of the sinulated
pl ans. 33.2 percent of the simulated plans have a

| east Republican district that is | ess Republican than
CD-3, and 66.8 percent of the sinulations have one
that's nore. So it is within the normal range of the
di stribution.

So we see the same thing for all three
of these districts. They are all within the normal
range of the distribution at a district |evel when
compared to the 1,000 computer sinulated plans. None
of the three districts are partisan outliers. None of
them are extreme in their partisan characteristics
when conpared to the 1,000 conputer simulated pl ans.

Q Thank you, Dr. Chen

Let's | ook at Page 21 of your report
t hat begins with the heading, "District by District
Conmpari sons Using Voters Party Registration.”™ Can you
explain that section of your report to us. ?

A We're about to |look on Figure 2 on the
screen here, at a very sim/lar conmparison. And this
figure is exactly the same as the |l ast figure that we
saw, with one difference. And that one difference is
that now |I'' m measuring partisanship using registered

voters rather than the Republican Performance | ndex.
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So along the horizontal axis here, you
can see that what |'m measuring all these districts by
is each district's Republican two-party share of
regi stered voters. Two- party share meaning the share
of Denmocrat plus Republican voters. So it's a
different measure of partisanship, but the results are
exactly the same in terms of the concl usion.

For all three districts we're seeing on
this figure, all three districts in the SB-1 plan are
well within the normal range of partisanship conpared
to the 1,000 conputer simulated plans at a
district-by-district |evel.

So you see in the top row, CD-1, it is
mor e Republican than 58.3 percent of the sinmulate
pl ans nost Republican district. But it's less
Republican than 41.7 percent of the simulations. So
it is getting close to the median of the distribution.
It's not right at the median, but it's very close to
the m ddle of the distribution. It's very much within
the normal range of the distribution.

Same thing for the second row, which
descri bes CD-2, and same thing for the third row
describing CD-3. AlIl three of these districts you see
here are well within the normal range of partisanship.

None of these three or statistical outliers. None of
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them are outliers in terms of the Republican
partisanship. All of them have partisan
characteristics at the district |evel that are very
typical of and can very much be expected from what we
see in the 1,000 computer sinulated plans.

Q Thank you, Dr. Chen

At the bottom of Page 23, Paragraph 34,
you have a heading titled, "Partisanship of the
District Containing Las Cruces." MWhat's the inmport of
t hat section?

AL So we're going to do something a little bit
different here in this next figure, in this section.
This time I'm not going to conmpare the sinulated
districts to the SB-1 districts in terms of the nost
Republi can, the second-nmost Republican district, the
t hird-most Republican district |like we just did a
moment ago.

In this figure, I'"mgoing to do
something a little bit different. What this figure is
conmparing is just the district that contains
Las Cruces. And of course in the SB-1 plan, that's
CD- 2. So if you look at the partisanship of that
district, it's about 47 percent using the Republican
Performance I ndex, CD-2 is. So CD-2, that's the red

star in the mddle of the upper half of this figure.
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So that's why there's a red star, and it's right
around 47 percent, because CD-2 has a Republican
Performance | ndex of 47 percent.

Now, let's conmpare it to the 1,000
si mul at ed pl ans. But what |'m going to conpare it to
in this figure is |I'mjust going to conpare it to the
district containing Las Cruces from each of the 1,000
conputer simulated plans. So |I'm just conmparing the
Las Cruces based district in the SB-1 plan to the
Las Cruces based district in the 1,000 computer
simul ated plans. And |I'm conparing these districts in
terms of the Republican Performance | ndex.

So what do we see here in the top half
of this figure? Well, 52 percent of the Las Cruces
districts in the 1,000 conputer simulated plans, are
| ess Republican than CD-2 is, while 48 percent of the
Las Cruces districts in the 1,000 conputer simul ated
pl ans are more Republican. What does that mean? CD-2
is very close to the median of the distribution. It's
right in the mddle of that distribution. You can see
that visually here, but you can also see it in terns
of the actual distribution. 52 percent bel ow, and 48
percent above. It's very close to the median of this
entire distribution.

And so what that's telling us is is the
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SB-1 plan's district for Las Cruces has a partisan
characteristic that is right near the medi an of what
can be expected for Las Cruces districts anong the

1, 000 computer sinulated plans. It's clearly not an
outlier. It's clearly not a partisan outlier at all.
It's very close to the medi an.

And the bottom half of this figure just
shows that sanme information except in the form of
hi st ogram So the histogramis just telling us that
33.3 percent of the sinmulated plans are creating a
Las Cruces district that is right at are 47 percent
Republi can Performance | ndex. I n other words, that's
t he most common outcome that you can see on this
hi stogram  And that's pretty clear that that matches
CD-2's Republican Performance Index. CD-2 is show ng
with that read dashed line in the |ower half of this
figure.

And, again, that's just the same thing
that we just tal ked about a moment ago, which is that
CD-2 is very typical and very close to the medi an of
the sort of partisan characteristic that you'd see for
a Las Cruces based district in the 1,000 computer
si mul at ed pl ans.

Q Dr. Chen, I"mgoing to show you Figure 4

fromthat same section. What is the import of Figure
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4?

A It's exactly the same thing that we just saw
on Figure 3, in the previous figure, with the only
difference being that here |I've measured partisanship
of the district using the Republican share of
regi stered voters rather than the Republican
performance i ndex.

But you see the results are largely the
same. When you nmeasure partisanship using registered
voters, the results are largely the same. CD-2 is
very much within the normal range of the distribution.
It's reasonably close to the m ddl e of. lt's a little
bit to the left of the medi an. But it's clearly not
at all close to being a statistical outlier. It's
very much typical of the partisanship of districts for
Las Cruces that emerged in the 1,000 conmputer
si mul at ed pl ans.

Q Dr. Chen, on Page 28 of your report, titled,
" St at ewi de Conpari sons, " what does that section of
your report discuss?

A. In this section of the report, 1've
presented or |'ve calculated sone statewi de
compari sons of the SB-1 plan to the 1,000 conmputer
simul ated plans. And so here, we've got figure five

fromthe reports on the next -- on Page 29.
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And this figure is presenting as a
conpari son of a statew de plan characteristic. And
specifically what |'ve nmeasured here is for every
pl an, whether the SB-1 plan or conmputer simlated
plan, I'm asking how many districts were there in the
pl an across three district, how many districts have a
46 to 54 percent Republican Performance | ndex.

Every plan has three districts, so the
answer i s going to be zero, one, two, or three.

Now, let's start by |ooking at the
simul ated plans. The sinmulated plans are described
here with this histogramon this figure. So what's
this histogramtelling us? |It's telling us that the
maj ority, two-thirds of the simulated plans, have
exactly one district that is between 46 to 54 percent
Republican Performance | ndex. 67.2 percent is the
number under that tallest bar in the mddle. That's
telling you that two-thirds of the plans have exactly
one such district. A very, very small fraction have
zero such districts. That's that 1.5 percent on the
left. And then one-third of the plans, 31.3 percent,
have two such districts, two districts between 46 to
54 percent Republican Performance | ndex. So that's
descri bing the 1,000 conputer simulated pl ans.

Now, let's conmpare the sinmulated pl ans
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to the SB-1 pl an. How many districts does the SB-1
pl an have in this range? It's two. There are two
districts that have between a 46 to 54 percent
Republican Performance I ndex. So what this is telling
us is that the SB-1 plan, in creating two districts of
46 to 54 percent Republican Performance | ndex is at

t he high range, at the high end of the range of the
simul ations. It's -- there are no sinulations that
create more than two such districts. And the vast

maj ority of the simulations actually create fewer than
t wo. So it's at the high ends of the range.

Q Dr. Chen, having gone through your report,
what are the conclusions that you have drawn from your
anal ysi s?

AL So nmy conclusions come froma district-I|evel
comparison, as well as a plan-wi de conmparison. And |
found that the partisan characteristics of the SB-1
pl an are typical, are well within the normal range of
the partisan characteristics of plans that are drawn
with a partisan |ined algorithm adhering to the
districting criteria that | foll owed.

So both with the plan wi de |evel, as
well as district-by-district |evel. | found that the
parti san characteristics of SB-1 could plausibly have

emerged froma partisan neutral map draw ng process
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adhering to the criteria that I followed in the
al gorithm

MR. W LLI AMS: Your Honor, at this time, |
woul d move the adm ssion of Dr. Chen's report into
evidence as |legislative defendant's Exhibit C.

THE COURT: We haven't done C? No, that's
how you marked it?

MR. W LLIAMS: That's how |I've marked it.

THE COURT: Any obj ection?

MS. DI RAGO: No.

THE COURT: All right. Exhibit C will be
adm tted.

MR. W LLIAMS: Thank you, your Honor.
BY MR. W LLI AMS:

Q Dr. Chen, 1've got a couple other questions
for you. Were you present for the deposition -- or
excuse me, the testimony of M. Trende?

A Yes.

Q Did you see Plaintiffs' Exhibit 3, which is
a chart that reflected the number of what they say is
t he number of oil wells in New Mexico for ten
different counties?

A Yes.

Q All right. Did I ask you to | ook at that

| ast night?
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A Yes.

Q And does that chart that plaintiffs have
presented, does it reflect the number of oil wells in
t hose ten counties?

A. You're asking nme if it reflects the number
of active oil wells --

Q Yes, sir.

AL -- within those ten counties.

Q Yes, sir.

A. The answer is no.

Q For Colfax and Hardi ng County, are there any
active oil wells in those counties?

A. There are no active oil wells in those two
counti es.

Q Were you able to determ ne what M. Trende
had done with the shapefile that he analyzed in
reaching these incorrect numbers?

A.  Yeah. | mean, it was pretty nmuch /*F pretty
cl ear what happened. The shapefile that M. Trende
clearly | ooked at was a shapefile describing all wells
across the State of New Mexico, at |east the ones that
were | ogged by OCD. And so the shapefile lists a | ot
of wells that are not oil wells. And the shapefile
also lists lots of wells that are not active. Lots of

wells are plugged up, they've been discontinued,
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they're not in use, they're not active oil wells.

But like | said, a lot of them are
just -- on oil wells, are something else. They're CO,
wells, they're gas wells, a couple of other types.

And it's pretty clear fromthe numbers
on M. Trende's table that he added up all wells,
regardl ess of whether or not they were oil and
regardl ess of whether or not they were active or not.

Q | have one last line of questions for you,
Dr. Chen, before |I hope the judge lets us go to |unch,
and that relates to nonpartisan criteria.

| anticipate that you're going to get
Some cross-exam ne on nonpartisan criteria. The
nonpartisan criteria that | think is going to be at
issue are the state oil and gas consi derations.

I n your experience redistricting,

Dr. Chen, can nonpartisan criteria have a partisan

effect?
A Well, sure. That happens all the tinme.
Q In what context does that occur, Dr. Chen?

A. Pretty much any criterion could have a
partisan effect, even if it is a nonpartisan criteria.
So to the extent that you would adhere districting
lines to county boundaries, to municipal boundaries,

t hose things can have partisan inmplications. They
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don't necessarily have partisan inplications, but they
certainly can.

And even better exanple is in southern
states, when, say, a districting plan is drawn on the
basis of racial considerations, for exanple, to create
a majority black district, well, if you create a
maj ority black district in a deep south state, you're
probably creating a Denmocratic |eaning district.
That's just the way that race and political geography
works in the south, right? And | mean that's -- of
course that's well known.

So all kinds of nonpartisan criteria.
And when | say counties, when | say race, or racial
consi derations when drawi ng the majority bl ack
districts, these are obviously considerations that are
not actual partisanship. They are something el se
that's not partisanship. But of course they can have
parti san effects.

Q All right. Thank you, Dr. Chen

MR. W LLI AMS: | pass the witness.

THE COURT: Okay. | think we'll break for
hundred, it's about noon. How many ot her witnesses
do you plan on calling?

MR. W LLIAMS: Your Honor, we have one nore

wi tness after this.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

133

THE COURT: Okay. So my thought is, we'll
break till about 130, get a little bit longer lunch
so we're not too rushed.

MR. W LLIAMS: That's fantastic. Thank you,
your Honor.

THE COURT: All right. We'll break till
130. Thank you

(Recess held from 11:53 a. m
to 1:31 p.m)

THE COURT: Dr. Chen, if you want to cone
back up. Or do we need -- let me -- before you cone
up -- are we on the order.

THE COURT MONI TOR: Yes.

THE COURT: And update, what do you know as
far as subpoenas?

MS. SANCHEZ: Everybody's working on the
searches as we speak.

THE COURT: Okay. Any idea -- do they have

any way to say how long it m ght take?

MS. SANCHEZ: | have varying estimtes, but
so far we're still | ooking good for beginning of next
week. Maybe some of it sooner. But - -

THE COURT: Okay.
MS. SANCHEZ: So in progress.

THE COURT: All right. At the end of the
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day, | m ght ask you again to see if you have an

updat e.

MS. SANCHEZ: Sure, sure.

THE COURT: ' m sorry, Dr. Chen. I
want to come back up.

Al'l right.
CROSS- EXAM NATI ON

BY MS. DI RAGO:
Hi, Dr. Chen.
Good afternoon, Ms. Di Rago.

How are you?

> O > O

"' m doing well. Thank you.

f you

Q So we met virtually, never in person. But

as you know, | am counsel for the plaintiffs

in this

case. So | want to just kind of get could be to it.

So according to you, you used partisan

blinds algorithmto create sinulated maps, correct?

A Yes.

Q And, in fact, it is important that your
al gorithm be partisan blind, right?

A It's designed to be partisan blind, so of
course it is inmportant that | programmed it the way
that | designed.

Q Okay. And your simulation process is design

to ignore all partisan considerations?
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A It is designed to ignore partisanship

because it does ignore partisanship. It ignores

part

i san data, partisan | know i nputs.

Q Okay. Let's | ook at your report, Page 4,

pl ease.

repo

MS. DI RAGO: Judge, | assume you have the
rt still.
THE COURT: Yes.

MS. DI RAGO: Yeah.

BY MS. DI RAGO:

bott
proc
when

you?

the
ar e

set

are

is p
prod

Q This simulation process, this is down at the
om of Page 4, Paragraph 6. This simulation
ess ignores all partisan and racial considerations

drawi ng districts. You agree with that, don't

A Yes, m' am

Q Okay. Sane |ocation here. Okay. Actually,
| ast sentence on Page 4. The conputer simulations
programmed to draw districting plans follow ng any
of specified districting considerations.

Is that correct, that the simulations

programmed?

A | think the nmore accurate way to phrase that
rogramm ng a conmputer algorithm The al gorithm

uce the sinmul ati ons. That's what that sentence




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

136

means in more detail.

Q Right. So this is actually inaccurate. And
trust me, | wouldn't really care normally, but | think
it's been brought up a few tines. Everybody makes
m st akes, right?

A. I"mnot sure what you're saying.

Q So this sentence is inaccurate?

A.  No. | just explained that the programis a
program of a computer algorithm The algorithmis
produced in conputer simulations. That's what | mean
when | say computer sinulations are progranmmed. " m
not sure what that's not clear to you.

Q Well, no, it's clear. The sinulations are
programmed to draw districting plans. You programthe
simul ations?

A.  The sinulation maps prosecute produced by
the algorithm

Q | don't need you to explain it more words.
My point is that this is an inaccurate statenent.

A. Absolutely it's not an inaccurate statement.
If you --

Q Then why do you have to keep explaining it
with different words?

MR. W LLI AMS: Obj ection, your Honor.

Argunment ati ve.
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THE W TNESS: Yeah, I'm sticking with ny
same answer .
THE COURT: Yeabh.

BY MS. DI RAGO:

Q Okay. And normally, 1I'"mnot the kind of
attorney to worry about that. But | think we do have
to take sonme -- point out some the inaccuracies in

your report this time, unfortunately?

MR. W LLI AMS: Obj ection, your Honor.
That's not a question.

THE COURT: Correct, that's not a question.
BY MS. DI RAGO:

Q Okay. So let's ook at the rest of that
sent ence. | think that's accurate. You say, let's
see, the sinulations are programmed to draw
districting plans follow ng any set of specified
districting consideration, such as popul ation
equality, avoiding county splits, protecting munici pal
boundari es and pursuing geographic conmpactness.

I s that accurate?

A Yes.

Q And do you program -- and you programed
your algorithm here to consi der those considerations,
right?

A. Those considerations are all detailed more
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in Paragraph 9, but | think that all those exanples
that | gave of districting considerations are
descri bed in nore detail in Paragraph 9.

Q So did you program your algorithmto respect
all these considerations?

A. This sentence right here is me introducing

t he abstract concept of computer sinulated districting

pl an.

Q MM hmm

A This is not a thorough and compl ete
description of the actual criteria that | used in the

computer algorithmthat | used to produce the 1,000
pl ans here. For that, | would refer you to
Par agraph 9, where | --

Q That's not my question.

A. Let me just finish.

Q So those -- those criteria are described
clearly i n Paragraph 9. Now, go back to the sentence
that you're actually asking me about. This is talking
about in general, here are some exanples of criteria
that | could put into -- put as specified district and
consi derations into algorithm  The purpose of this
sentence is not saying this is actually what | did
here. These are just sone general exanples. So a

general example is population equality?
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MS. DI RAGO: Judge, he's not answering ny

gquesti on. | don't know when we cut this off. ' m

asking himif he programed his al

gorithm wi th these

consi derations. That is a fair, direct, sinple

guestion that he's not answering.

MR. W LLI AMS: Your Honor, he is answering

t he questi on.

MS. DI RAGO: No, he's not.

MR. W LLIAMS: She just doesn't |like the
answer .

MS. DI RAGO: No. It's not an answer.

THE COURT: All right. It is a narrative
answer that is -- | would say you're trying to answer

a gquestion that you believe she's

asking rather than

the one she is directly asking. So | understand that

you think her question should incl

ude somet hing el se,

but for right now, just answer the question that

she's asking. The opportunity for
| ater to further expound on that.

THE W TNESS: Thank you,

you obviously

your Honor .

THE COURT: Go ahead. Reask your questi on.

BY MS. DI RAGO:
Q The set of criteria that
bottom of Page 4, which I'Ill read

equality, avoiding county splits,

you have on the
it again, population

protecting municipal
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boundari es and pursuing geographic conmpactness. Did
you program your algorithmin this case to respect
t hose consi derations?

A. | generally did, but this is not a detailed
description of what | actually programmed into the
al gorithm
Do you - -

The answer is yes, | generally did.

O > O

What do you mean by "generally"?

AL This is a general description. So |'m just
pointing out that this is not a detailed description
of the criteria in the algorithm That cones | ater
on. This is a very general description of exanples of
criteria that | could programinto the algorithm But
"' m not specifically saying that this -- this actually

articul ates exactly how I'mincluding these various

criteria.

Q Okay. | "' m not asking you about all the
criteria. | " m asking you if you programmed your
algorithmto -- to consider these criteria. And you

said you generally did. And | just don't understand
how you generally program an al gorithm You're the
expert. | just want you to explain that to ne.

A. Yeah, |I'msticking with my same answer. I

generally did. And I'm happy to explain in some nore
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detail here.

Q | would like you to explain what you mean by

you generally programmed your algorithmto respect

these criteria.

A.  Yeah, sure, |I'mhappy to. So let's take the

first one, population equality, that does not say --

t hat phrase, population equality, that's a genera

statement. It's saying, |I'm generally programm ng the

computer sinulations in general, as | always do, so
pursue popul ation equality.

It does not specify exactly what

t hreshol d of popul ation equality. For that, we'd have

to look later in the report, Paragraph 9, where | do
actually say exactly what popul ation equality
t hreshold was used. That's why |'m using the word
"generally."

Avoi ding county splits, sanme thing.
Avoi di ng county splits is just a general statement.
did not explain exactly what | mean by county splits.
For that, we need to |look later to the report for the
specifics in Paragraph 9, where | explain exactly
where county splits follows on hierarchy.

There are some times when the computer
algorithmis allowed to use county splits. So there

are sone instances in which the algorithmis not
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actual ly avoi di

That's what |

iS.
gualifier generally.
st at ement . It

exactly how al
the algorithm

Q Okay.

program these criteria,

qualifier of
qualifier of

sentence?

A. No, it

Q |

how you programit.

only want

ng county splits. But in general, it

mean when | juice in a
It's because this is a general
is note a specific articulation of

of the criteria are progranmmed into

So when you said you generally
t he generally was not a

It's just a

how you're describing themin this

isn't.

to get to the bottom of what

generally programmed neans.

A I
what | said --

Q It

A.  That'

previ ous answer,

m sticking with my previous answer,

does not

and

guantify the word "program'?

S incorrect. " m sticking with my

which is that it is a genera

description of the criteria. And when | use the word
general --

Q Okay.

A -- I'msaying --

Q No, no. | didn't mean to stop. Now | get
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it. It's a general description of the criteria. That
| get. Okay. | mean, please finish, though, if you
have nore to add.

A I'"mjust sticking with my previous answer.

Q Okay. So are these criteria here at the
bott om of Page 4 and bl eeding over to Page 5, are
these traditional districting criteria?

A. They are.

Q Okay. Are there any other criteria that you
woul d consider traditional districting criteria?

A Yes.

Q \What are they?

A District contiguity is considered a
traditional districting principle, and I'"'mpretty much
| make no mention of that here. Again, it's just not
a complete list of criteria here. By | think
contiguity is pretty clearly a traditional districting
principle.

Q Are there any other traditional districting
criteria that you use? Strike that.

Are there any other tradition
districting criteria besides contiguity that are not
|isted here on the bottom of Page 4 and bl eedi ng over
to Page 57

A. Let me just look through my list of criteria
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in Paragraph 9 to try to give a nore conplete answer

to your question.

It appears that this -- again, this very

general, abstract sentence here does not include any
mention of preserving precinct boundaries, which
descri be at much greater length in Paragraph 9 | ater
on in the report.

So preserving precinct boundaries, |
think is a traditional districting principle. And |
don't believe I've listed it in this paragraph here.

Q Okay. Are there any others that are not
listed there and besides contiguity and precinct,
respecting precinct |lines?

AL Off the top of ny head, no. | m ght be
m sremenbering one or two. But off the top of ny
head, no.

Q \What about separating up the oil industry,
is that a traditional districting criteria?

A. I"mgoing to answer that question fromthe
standpoint of how I, as a redistricting expert, but
not a New Mexico expert, would --

Q | would rather you just answer my question,
t hough.

A. I"mgoing to answer the question. [''m

explaining to you the perspective that |I'm going to
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answer the question from

So I'"'ma redistricting expert. | am not
an expert specifically on New Mexico or New Mexico oi
i ndustry. So most states do not have the -- the oil
extractive industry is not an a significant part of
most the state's economy. And it's probably a
significant part of very few states, New Mexico being
one of them

And so no, oil industry considerations
are not traditional districting considerations across
the U S. And that is the perspective fromwhich I am
an expert. | am not an expert on New Mexi co.

Q Yeah, |I'm not asking you about New Mexi co.

| mean asking you as an expert in redistricting. And

you were actually an expert in the Rucho v. -- or is
it Common Cause v. Rucho? -- that case, right?

A Yes.

Q And have you read Justice Kagan -- have you

read the opinion by the majority and Justice Kagan?

A I"mnot sure |'ve read the whole thing. [*'m
obviously famliar with it.

Q Okay. And both the majority opinion and
Justice Kagan discuss traditional redistricting
criteria quite often in that opinion, right?

A. I'"m happy to take your word for it. | " m not
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affirmng or denying that. But |'m happy to take your
word for it.

Q Okay. And | think it was justice Roberts
who wrote the opinion. Do you know -- and since you
were involved in that case, do you know if they
considered oil well -- splitting the oil industry as a
traditional districting criteria?

A. | don't specifically know, but since the oi

extraction industry is not a significant industry in

North Carolina, | would be pretty doubtful about that.
Q MWth it, in fact, you've never progranmmed
your algorithmto respect any -- or to split up any

i ndustry, have you?
THE W TNESS: ' mgoing to -- can | ask the
Court to repeat the question?
THE COURT: | guess you coul d.
WIIl you repeat.
MR. W LLI ANMS: You're in Lovington today,
Dr. Chen.

BY MS. DI RAGO:

Q I will repeat. You can ask me to repeat the
gquesti on.
A Okay. "1l ask you the question, the repeat

Q Okay. In all of your simulations that
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you've progranmmed you never been asked to split up an
i ndustry before, right?

AL I"mgoing to be as brief as | can. You
asked nme this question in deposition, and | think I
answered it in much nore detail to say that, while
i ndustry is very broad term and certainly ways in
which -- and the exanple that gave when you asked me
t he same question in deposition, was |'ve certainly be
asked to say protect incumbent in congressional -- or
sorry, in some kind of l|legislative simulations.

And to the extent that you can consi der
politicians an industry, for exanple, or a profession,
the term "industry” is just so broad, that there
probably would be some considerations that fall within
what you're asking about.

So I"'mgoing to stick with the way |
answered it in deposition, but |I'm not going to waste
your time by going into all that detail again.

Q | appreciate that. Okay. So you've never
bef ore been given the instruction to spread out oil
wel | s, have you, before this case?

AL I"mgoing to first point out that my -- the
instructions that were given to ne were not to point
out oil wells. It was a bit more specific than that.

So I'"mjust going to start with that caveat.
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Q So is that a no?

A Okay. | "' m going to give that caveat. 1"
answer your questi on. And the answer is that no, I
never -- because |'ve never worked as an expert in a

state where the oil extraction industry was a

significan
Q

been -- an

Have you e

no distric

t part of the state's econony, SO no.

Okay.

And you gave a caveat, have you ever

d I"'mgoing to use the exact instruction.

ver been told by lawyers to make sure that

ve

t in the state contains nmore than 60 percent

of the state's oil wells?

A

gquesti on.

Q

Sorry, I'mgoing to ask you to repeat the

Thi s

is getting hard. Have you ever been

told by counsel, when you're creating sinulated maps

to ensure

the oil we
A

answer is

as before.

Q

t hat

no district has nore than 60 percent

Ils in the state?

Okay.

Thank you for repeating it. The

no, sanme thing as before, same explanation

| ' ve never worked --

| don't need the explanation. What about

farms. Have you ever been told to spread out farns

your maps?
A

Q

Yes,

Okay.

same answer as before.

Ranches?

of

n




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

149

Same answer .
Orchards?

Same answer .

o > O >

Okay. You were an expert in Florida,
weren't you?

A. I've been an expert witness in -- a Florida
case, sure

Q Okay. But no orchards there?

A Florida, I"'mjust -- I"mjust trying to
remember what criteria | was instructed to use in
Fl ori da. Fl orida has a very specific list of criteria
in their state Constitution. And | don't think
orchards are anmong the Constitutionally specified
criteria. Not hing relating to orchards, | don't
recal |. But it's a very specific list of
constitutional criteria.

Q And you wouldn't remember if you were told
to split up all the orchards in Florida? |Is that what
you're saying right now?

A. No, nmy answer is no, | don't recall being
asked to split up orchards.

Q Okay. \What about crops?

A.  Same answer .

Q Chem cal plants?

A

Same answer .
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El ectrical plants?
Same answer .
Factories?

Same answer .
Greenhouses?

Same answer .

Coal m nes?

> O >» O >» O > O

Same answer .

Q \What about gas? You weren't asked here to
spread out the gas wells, right?

A. That's correct.

Q So defendant's counsel informed you that oi

i ndustry is -- let me just | ook at exactly what you
say, because | know you are exact. Par agraph 9 --
Page 9, | believe. No, it's Paragraph 9. 9.F. okay.

You say: Def endants counsel informed nme
t hat due to the econom c inmportance of the oil
production city in New Mexico, a policy consideration
in the state's congressional districting process was
to spread out the state's oil wells across multiple.
Ils that correct?
A Yes.
Q But you weren't told anything more about why
this was a policy consideration, right?

A. No. | think the sentence /EPB Late it.
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was told that the oil i1ndustry, the oil production, or
the oil extraction industry is pretty economcally

i mportant in New Mexi co. | think that's -- that's the
expl anation.

Q And you don't know if this is a policy
consi deration that was used to draw SB-1, do you?

A. | do know.

Q Oh, you do know? MWhat is the answer?

A. Well, defense counsel has since informed me
that the legislative record supports that there was
di scussion and advocacy for oil industry
consi derations in the |legislative process?

Q But you don't know whether SB-1 was drawn
using that policy consideration, right?

A. The information defend counsel gave ne is
that it was a consideration by |egislators, by house
representatives and senators during the SB-1 process.

Q Okay. And that was since your deposition
t hat you were informed of that?

A. That's correct.

Q So you didn't ask when you originally got
that information from defendant's counsel ?

A I'"mjust going to ask you to be nmore precise
about your counsel.

Q You didn't ask if that was a policy
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consi deration that was used to draw SB-1 when
def endant's counsel told you to split up the oil wells
in New Mexico?

A I -- 1 think this is first sentence in
Section F here in Paragraph 9 says what | did not at
the time, which was that it was a policy consideration
N congressional districting process of SB-1, and that
consi deration was to spread out the state's oil wells
across multiple districts.

Q But you didn't ask if SB-1 was indeed drawn

with that policy consideration, did you?

A. | don't think I asked that question. The
information that | was given was here, and so | just
reported that information. | don't know that | would

have asked the precise question that you're posing.

Q Okay. And defendants's counsel did not
explain the connection between the inmportance of the
aisle well industry on one hand and the spreadi ng out
of the oil wells of your maps on the ordinary person
hand?

A. That's incorrect. | think defense counse
did informme of that and | reported that in the first
sentence here, in Paragraph 9.F. so | think that was
the case and | think |I reported that here in ny

report?
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Q So | see defendant's counsel informed me
this was a policy consideration, therefore,
def endant's counsel instructed me to require that no
single congressional district in any conmputer
simul ated plan contains nore than 60 percent of the
oil -- the state's active oil wells.

It's the mddle part, it's the why that
| don't see in here. And |'m asking you, did they
explain the connection, and we can all agree it's an
i mportant industry. | don't understand why that means
you spread them out in your state? So | want to know
if you asked that questi on.

A | don't think |I asked that question because
| think the answer was already given to me in the
instructions that defendant's counsel gave to ne.

So there are two things there. | said
t hat defendant's counsel informed me that this is a
policy consideration, that the econom c importance of
the oil industry was -- well, that the oil industry is
i mportant, and that therefore there's this policy
consi deration. And defendant's counsel obviously gave
member ship the specific instruction that | programmed
into the algorithm

That, therefore, begins the second

sent ence. | think that is connection between these
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two things. It was really clear to nme that one thing
led to the other, that the second was the result of
the first thing that defense counsel told me. So |
think that's laid out pretty clear in this paragraph
in my report.

Q Okay. So how does one thing lead to the
ot her ?

A Well, just |like I said. | was informed that
spreading out oil wells was a policy consideration and
t hat because of that, defense counsel there have
instructed me to programny algorithmwth this
particul ar criteri a.

Q So that's all you know about the criteria,

right?

A. Exactly what |'ve written in ny report.
Exactly.

Q I'mstill trying to figure that out. So if

you can enlighten me anytime during my cross of you,
pl ease do.
Okay. And traditionally redistricting,
peopl e want to keep communities together, not split
t hem up, right?
A. | have no opinion on the veracity of that
statenment.

Q Haven't you written about communities of
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interest in redistricting?

A.  Yeah. Absolutely. When we use the phrase
communities of interest in redistricting, we're
usually referring to a process. The idea of a
community of interest is so didn't there one state to
anot her, from one jurisdiction to another. There is
no single universal definition of community of
i nterest. Usual Iy, when states talk about community,
or jurisdictions talk about comunity of interest,
they're tal king about a process, a process of gather
informati on and testinony about communities of
i nterest.

Q So I'm not asking you about the definition,
| *' m asking you do you typically want to spread out or
split communities of interest or do you typically want
to keep them together in redistricting?

A. Same answer as before. | have no opinion
about this as just a categorical statenent. " m not
sure that it's possible to just make a categorical
statement or a generalization |like that can.

Q So gas introduction the pretty important in
New Mexi co, right?

A. | have no opinion.

Q Do you know if agriculture is?

A. | have no opinion.
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Q You weren't asked to spread out the

agriculture -- any crops or farnms or ranches in this
case?
No.
Q Okay. | " m going to get an exhibit.

MS. DI RAGO: May | approach, your Honor?
THE COURT: Yes.
BY MS. DI RAGO:
Q So this is something that | printed off of
New Mexico Tech's -- hold on. | did wite this down.
The New Mexico Bureau of Geol ogy and M nera
Resources. And this is an organization sponsored by
New Mexico Tech. And I'd like to direct you to the
sentence that starts with 67 percent.
And it says: 67 percent of New Mexico
Gas is produced in fromthe San Juan Basin and

33 percent is produced fromthe Perm an basis.

95 percent of the oil is -- of the oil, so that was
gas. 95 percent of the oil is produced fromthe
Perm an Basin and 5 percent of the oil is produced

fromthe San Juan Basin. Do you see that?

A. | see the sentences.

Q Okay. There's a picture. But, again, you
were only asked to spread out the oil wells, which

were all in -- or 95 percent of themare all to the
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Perm an Basin, correct?

A.  Your statenment there does not follow from
the text that you just read. Text that you just read
on this page -- and |I'm going to answer your question,

but I'"m going to first start by staying that you just

put this document in front offense ne. | don't know
what it is. | don't know -- you know you've told ne
whet her it comes from but I've not reviewed it. I

don't know what data it's based on.
Wth all those caveats out of the way.
You just read a sentence, and the sentence you read
does not support the statement that you just made.
The sentence you read --
Q Did1l had msread it?
MS. DI RAGO: Can he answer, your Honor?
THE COURT: What did you say then?
MS. DI RAGO: | said, "Did | msread it?"
THE COURT: Okay.
THE W TNESS: Okay. Thank you, your Honor.
A. Okay. The sentence that you just read says:
95 percent of the oil is produced fromthe Perm an
Basin and 5 percent of the oil is introduced fromthe
San Juan Basin.
Now, |I'm not verifying the accuracy of

any of those numbers. But that statement is different
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than the statement that you just made in your
guestion, which is about the wells themselves and not
the oil. So you just conflated those two things. You
read the sentence, but then you interpreted it in a
meaning that is clearly different than the words owner
t hi s page. So I"'mtaking issue with the prem se of
your question because it's clearly contradicted bil
the text that you just reads on here.

Q Okay. | understand what you're saying. So
you're saying that potentially, nore of the wells are
not in the southeast -- the majority of the wells
within in the southeast corner of New Mexico?

A. | did not say that. | just said that the
words that you read off the text of this page are
different than the prem se of the question that you
j ust asked.

Q Do you know where the oil wells are in
New Mexi co?

A. | turned over data about where the oil wells
are in New Mexico. | obviously used that information.
That information was inputted into nmy conputer
simulation algorithm And | turned over all that
information. There are obviously a |lot of oil wells,
| think over 25,000 of them active oil wells in

New Mexi co. | "' m not going to be able to tell you the
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| ocations of all of them sit over here right now, b
| turned over all of that data.

Q Did you ever | ook?

A. Of course | | ooked at nmy own dat a. Li ke
said, there are 25,000 of them But | reported the
| ocations of themwith respect to the different par
of New Mexi co.

Q But you just don't remenmber; is that what
you're sayi ng?

A Well, there are 25,000 of them | mean,
can't sit up here and tell you the |ocations of all
t housands or so of the active oil wells. There are
| ot of them

Q Do you know generally?

A. They are located in different parts of
New Mexi co. That's what | can generally tell you.

Q You didn't look to see if they were

clustered initial in particular?

ut

ts

25

a

A I"msure they m ght be, but, | mean, |'m not

going to be able to comprehensively characterize to

you the locations of all of them The point is, it'

in the data. |'ve turned over all of the data.
Q So it was inmportant to you when you were
asked to spread out the oil wells, where they were

| ocat ed?

S




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

160

A. Oh, that was --

MR. W LLI AMS: Form foundati on, m sstates
the testimny, m sstates the exhibit.

THE COURT: \What are you trying to get him
to answer.

MS. DI RAGO: | want to know if it was
i mportant to him to his analysis.

THE COURT: Okay. Was it inmportant to you
to know where the oil wells were for your analysis at
the time you performed it?

THE W TNESS: You're asking me to answer
t hat question now, your Honor?

THE COURT: Yes.

THE W TNESS: Okay. Thank you, your Honor.

A Yes. And | did have that precise data on
the |l ocation of all the oil wells. | used that
precise |location data on all the oil wells. And I
inputted that into the algorithm So of course it was
i mportant. That's why | used that data. It was
necessary in order for me to incorporate this
criteria.

Q And if you saw the majority of the oil wells
were | ocated in the southeast corner and that counsel
asked you to make sure that no district contains nore

t han 60 percent of the oil wells, would that raise
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alarm bells to you?

A. No. As long as | have accurate |ocation of
the -- of all the oil wells. The inportant thing to
me and the only thing that would raise alarmbells is
if it's not, sway, a well defined criteria and if |

can't understand that there's not data on.

| | ooked at the data, | | ooked at data
on all the oil wells, | incorporated that data, and
that's how | incorporated this consideration.

Q So if you | ooked at your oil well data and
you saw that the majority of oil wells were in the
sout heast corner, would that matter to your results
t hat you were then asked that no district contain nmore
t han 60 percent of the oil wells in your maps?

A. No. The criterion works just the sane.
mean, the point is, that the data is being
incorporated into the algorithm That's what's
i mportant to me, is to get it right.

Q |I'm asking though if that matters to your
analysis in creating neutral and blind maps?

A I"'msticking with the same answer. It's no.

MS. DI RAGO: So | have -- can | approach?

THE COURT: Yes.
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BY MS. DI RAGO:

Q Okay. So these were actually printed out
fromthe website that you say you got the oil and well
data from Do you recogni ze these at all?

A | don't, but I --

Q I'mnot sure that's now how you viewed the
data when you did view it?

A.  Yeah. | mean, as | explained in ny report,
in 9. F, Paragraph 9.F, | just downl oaded the
geospati al data. So this is a visual -- this | ooks
i ke a visual map, you're representing it to me --
you're representing to me that it comes fromthe OCD
website. "' m not sure | would have been interested in
| ooki ng at these sort of visual maps. | was
interested in downl oading the precise |ocation data.

Q Okay. And the instruction to make sure that
no district contains nore than 60 percent of the oil
wells, looking at this map, it would have the effect
of cracking the southeast corner of New Mexico, right?

A.  Yeah, | have no opinion on that.

Q Do you see that nost of -- and there are
two. There's one that's oil wells that one that are
gas wel | s. So I'"'m Il ooking at the one that shows the
oil wells, and you can see that by the pink square.

And it says 76.1k. And then, if you | ook, most of
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t hose oil wells are co
corner of New Mexi co.
A I'"mnot sure
front of ne. | don't
don't know who created
IS representing. You
And | don't see any do
data it's based on. I
interpreting this map.
Q So if it wer
oil wells were in the
and you were -- you pr
ensure that no distric
the oil wells in that
effect of cracking the
in every single one of
A. | have no op
Q Really? You
anal ysis and redistric
that criterion would h
sout heast corner of Ne
your 1,000 maps?
A Al right.
You just asked a diffe

about splitting. And

ncentrated in the southeast
Do you see that?
-- you just put this map in
know how this map was created, |
it, | don't know what this map
just put this in front of ne.
cument ati on. | don't know what
don't have any context for
So I'm..
e true that the majority of the
sout heast corner of New Mexico
ogrammed your algorithmto
t has more than 60 percent of
district, would that have the
sout heast corner of New Mexico
your 1,000 maps?
i nion.
"re an expert in sinulation
ting, and you don't know whet her
ave the effect of splitting the

w Mexico in every single one of

That's a different question.
rent question. You asked me

| mean, certainly, if it were
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the case that a significant portion of oil wells
/KWR-R in the Perm an Basin, then sure, you'd have to
draw |l ines that often do go through the Southwest
corner. Not al ways. And it would differ in howit --
how the line the drawn. But sure, | could see that
that's a tendency.

But to be clear, the question you just
asked is different from your previous question.

Q Okay. Do you know whet her there's a
community of interest in the southeast corner of
New Mexi co?

A. | have no opinion.

Q So it was and relevant to your work here to
figure out if there was a community of interest in
t hat sout heast corner of New Mexico?

A. No, that was not a question that was put
forward to me.

Q Dr. Chen, you were named a defender of
democracy my Common Cause and you didn't want -- you
weren't curious to see if the instructions that
| awyers gave you were cracking a comunity of
interest?

A.  Same answer .

Q MWhich is what? No?

A. | was not instructed to answer that
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guestion, so | did not analyze that question.
| dentify got no opinion.

Q So you don't know if that instruction
affected your results at all?

A.  Which instruction are you tal king about?

Q The 60 percent oil well instruction.

A, Okay. The 60 percent oil well instruction
was i ncorporated into my algorithm And so of course,
of course it influenced the maps that were drawn. And
specifically, I went and | ooked through all of the
maps, all 1,000 of the maps that the algorithm
produced, and | saw that yes, it did have -- in fact,
have the affect of treading out New Mexico's oil wells
across multiple districts.

Q And does that affect your conclusion?

AL Of course that affected my conclusion. That
was the basis of ny conclusion. The sinulations are
t he basis of my conmparisons of conmparing the
simulations with the SB-1 plan. And that's very nmuch
what | opined about throughout my report.

Q Okay. So sitting here today, as an expert
in this case, you cannot tell the Court how SB-1 woul d
conpare to 1,000 sinmulated maps that were not drawn
with the 60 percent oil well consideration?

A. You're asking nme about a different




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

166

hypot heti cal analysis, which |I did not do because

was not asked to answer that question, and so | have

no opi nion.

Q So you cannot tell the Court how SB-1 wo
fare to maps where the oil well consideration was
baked in?

MR. W LLI AMS: Obj ection. That's
argunment ative, your Honor. | don't think Dr. Chen
has testified that anything was baked in.

THE COURT: \hat ?

ul d

not

MR. W LLI AMS: She described it as "baked

in." | "' mnot sure | understand what that means.

seems awfully argumentati ve.

It

THE COURT: Yeah, | think that that's maybe

a colloquialismthat you could explain better.
MS. DI RAGO: Okay.
BY MS. DI RAGO:
Q You cannot tell the Court house SB-1 wou
compare to 1,000 maps that were not drawn with the

60 percent oil well consideration?

| d

A. Same answer as before. | was not asked to

do that analysis, so | didn't answer that question
have no opinion
Q Okay. So you thus cannot tell the Court

likely it would be for a partisan blind map maker

how

to
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create a map that split the southeast corner of
New Mexico into three counties when that map maker was
not instructed to adhere to that 60 percent rule?

AL So if |I'munderstanding you question
correctly, you're asking me to consider a map draw ng
process that ignores the oil well consideration. And
so |'ve got the same answer, | was not asked to answer
that, did not do that analysis, and therefore have no
opi ni on.

Q Is that why you didn't give an opinion here
about whet her SB-1 gerrymandered?

A. |Is what the reason why?

Q Because you didn't | ook at how the map says
against 1,000 maps that were not drawn with that oil
wel | consideration, we' ve already testified is not
traditional redistricting criteria?

A. Okay. The reason |I did not give an opinion
about partisan gerrymandering, is | was not asking to
anal yze that question. Therefore, | didn't analyze it
and therefore, | have no opinion.

Q But you're an expert in gerrymanderi ng,
right?

A.  Absolutely.

Q And you've given opinions in many cases

bef ore, whether a map was gerrymandered or not?
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A Yes.

Q And, you know how to |l ook for indications of
a gerrymander ?

A. In general, | do. | "' m not saying that |
coul d have done it in every specific spans, but
obviously, that is within my expertise.

Q But you didn't do it here?

A | wasn't asked to answer that question.
didn't analyze it. | have no opinion
Q So despite the oil instruction, you say that

no county in your 1,000 simulated maps is split for
the oil well consideration, right?

A. There are no county splits that are caused
by that consideration. I n other words, there are
reasons why counties do have to be split in New Mexico
congressional maps. They have to be split for equal
popul ati on reasons. There are the Zuni and the
Mescal ero consi derations that | explained earlier this
mor ni ng. But there are not additional splits that are
caused by the oil -- the oil wells consideration.

Q Did you know none of your maps split
Lea County?

A Yes.

Q So then Lea County does not have to be split

to respect that 60 percent oil well consideration?
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A It's clearly quite possible to draw a county
t hat does not split Lea -- that does not split Leann
still abides by the 60 percent -- the 60 percent oil
wel |l rule. ' m not saying that it couldn't happen.

But | didn't see it happen in the conputer
simul ations. But I'm not ruling out the possibility
of that happening.

Q Right. So | just asked you that it's not
necessary. And so | think you created 1,000 maps but
didn't split Lea County, so it's clearly not
necessary, right?

A.  Yeah. It clearly possible to draw a map
t hat doesn't split Lea.

MS. DI RAGO: Can | approach, your Honor?
THE COURT: Yes.
BY MS. DI RAGO:

Q So Lea County was split by SB-1, right?

A Yes.

Q But Lea County did not have to be split for
popul ati on reasons, right?

A. | have no opinion on that.

Q Well, none of your maps split Lea County,
and you had actually very tight popul ation devi ati ons.
So clearly, Lea didn't have to be split for those

reasons?
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A.  No, no, no, no. You asked me a question
regarding the intents or the policy goals behind the
drawing of SB-1. And | don't have an opinion as to
t hat particul ar question. You're asking me about

whet her Lea was split or not split for population or

equality reasons. Again, | have no opinion about
t hat . | can only tell you that, yes, Lea County is
split. | cannot tell you why because | did not

analyze that question, and so that's why | have no
opi nion on your question.

Q Okay. | don't know if | m sspoke or if you
m sheard. But what |'m asking you is that it was not
necessary to split Lea County to account for
popul ation equity.

A Well, in general, when you're drawi ng a
New Mexi co congressional plan, you are going to have
to split a few counties. It never has to be any
particul ar county. It doesn't have to be |ady county,
it doesn't have to be Roosevelt. But there are going
to have to be sone counties that one has to split for
popul ati on equality reasons in general.

So, general, no opinion.

Q Yeah, and there's a |lot of them that were

split southeast corner. Do you see that?

A. | don't know what you mean by "oh lot."
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mean, |'m happy to tell you what counties were split.

Q So Lea County did not have to be split in
order to respect the Indian reservation conversations,
were they?

A. There were no Indian reservation
considerations in Lea County. Those consideration
were in MKinley and Otero as well as San Juan County.
So there are no Indian reservation considerations in
Lea County.

Q So that a no?

A. Yeah, there were no Indian reservation
consi derations in Lea County, so no, there's none that
are relevant.

Q You're going to be here a very long tine if
you add -- you know, you don't have to add all that
for me. ' mjust asking straightforward questi ons?

MR. W LLI AMS: Obj ection. That's not a
gquesti on.

THE COURT: |f you have an issue with how
he's answering, address the Court.

MS. DI RAGO: Okay.
BY MS. DI RAGO:

Q Speaking of population deviations, | think
you wrote a 2013 paper called "Unintentional

Gerrymandering," a simlar title to that. Do you know
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what |'m speaking of ?
A.  Yeah. | know what you're talking about.
Q And you authored it with Dr. Rodden?
A Yes.

Q \What popul ation deviation did you allow on

t hat paper?

A | don't remember the precise popul ation
devi ati on. ' m sure there was some deviation of some
kind that was all owed. | don't remember the precise
threshold in that paper, | was not even trying to

create valid congressional planning, where your

New Mexi co or any other state. And so | was not
really that interested in adhering to a strict

popul ati on equality. So | definitely remember it was
not a zero deviation.

Q Was it 5 percent?

A. | don't specifically remenber. ' m not
going to dispute that. | ' m happy to take your
representation for it. But like |I said, | wasn't

trying to create valid congressional plans for
New Mexico or valid plans for any other state. So
5 percent would sound about right.
Q Okay. And you testified earlier that -- you
testified, | believe, that all of Lea -- well, let me

ask you this. I n your sinulation maps, could all of
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Lea and all of Eddy be in the sanme district?

A. You're not going to have all of Leann all of
Eddy. There certainly are some maps that have, say,
all of Lea County and parts of Eddy County together in
the same districts. But you're not going to have al
of both of those counties.

Q Wiy is that?

A. There m ght be a variety of reasons. But
certainly the 60 percent oil wells criterion is one
reason why that's happeni ng.

Q Sol'dlike you to | ook at Page 22. Yeah,
we'll do 22 first.

So every one of those gray circles is
one of your simulation maps, right?

A.  Not quite.

Q Okay. Explain it to ne.

A. Every gray circle represents a district from
one through 1,000 computer sinulated maps. So on this
figure, you'll actually see a total of 3,000 gray
circles. Because each of the 1,000 maps that is three
districts.

Q Got it. Okay. Thank you.

So | do see -- so what is the
percent ages on the bottom there?

A. You're asking about the horizontal axis?
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Q Yes.

A. Okay. That the district's Republican
two-party share of registered voters.

Q Okay. \What does the 50 percent mark
i ndi cate?

A. That is a point at which a district has the
same number of Republican as Denocratic registered
voters.

Q Okay. And so the 48 percent would be 48
percent Denocr at?

A. No. The 48 percent -- renmember, the
hori zontal axis refers to the Republican two-party
share of registered voters. So if there's a district
at 48 percent, that nmeans that 48 percent of the
two-party share -- of the two-party registered voters
are Republican.

Q Okay. Can you | ook at your map on Page 18.
Not a map, |'m sorry. Chart .

A Okay.

Q Okay. And what does the 50 percent mark
mean here?

A It's the sane idea, but this is a different
measure of partisanship. So the horizontal axis here
refers to the district's Republican Performance | ndex,

which | described earlier this nmorning. And so
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50 percent here is referring to a district that has
even nunmber or the same number of votes for the
Republ i can and Denmocratic candi dates across all the
various statew de el ections that are used in the
performance i ndex.

Q Okay. And so here, does the 48 mean 48
percent RPI?

A. It means that 48 percent Republican
Performance | ndex.

Q Okay. So that would be the same as 52
percent Denmocratic DPI?

A Well, you just throughout that term DPI.
don't know what you're referring to. | did not use
the term DPI, | don't believe. | ' m al ways measuri ng
districts in ternms of the Republican Performance
| ndex.

Q Okay. Fair enough. That's fine. So |I'm
| ooking at the top rectangle-ish blob of gray circle
Are there 1,000 circles there?

A.  Yeah, there are a thousand gray circles.

Q Okay. How many do you see that are both

50 percent, roughly?

an

S.

A It's a pretty small fraction. It | ooks Iike

it's -- 1 couldn't real count up the nunber, but it’

a pretty small fraction.

S
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Q Okay. So a very large majority of the

districts in your 1,000 maps --
majority of District 2 in your

Denmocratic than Republican?

sorry. A very large

1,000 maps are nore

A.  Not quite. Not quite. That's not how you

interpret this. Because remenber -- | explained this

on direct. \What happened this

is comparing in the top

row of this figure, it's the most Republican district

wi t hin each pl an. It is not necessarily CD- 2. It's

not necessarily the southern di
t he most Republican district wi

wherever that district is.

strict. It is sinply

thin each plan,

Q Okay. So if you take the to be bl ob, the

m ddl e bl ob and the bottom bl ob out of -- that's 3,000

circles, right, if you add all
t hink you said that.
A Yes.

Q Okay. So you take al

the circles up? |

| of these. There is a

very small portion of your 1,000 maps that had one

district, at |east one district
| eani ng?

A. There was a very smal
be nmore precise.

Q That's okay.

A. There's a very small

t hat was Republican

| -- I"mjust going to

number of the sinul at ed
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maps that have one district that is above a 50 percent
Republi can Performance | ndex.

Q Okay. So the very, very large majority of
your maps had through districts that | eaned -- where

all three districts | eaned Denocrat ?

A. Same caveat again. ' m going to state it
more precisely. | mean, clearly nopst of these
districts are below 50 percent, in terms of the

Republican Performance Index. So certainly, the vast
maj ority of these plans, you've got three districts
with the Republican Performance |Index is under
50 percent.

Q Okay. And so you conmpared the SB-1
districts to all of these districts, wherein the | arge

maj ority of them were Denocratic? That's what the red

star 1s?
A. Sure. Wthin the red stars, |I'm conmparing
the SB-1's -- is the SB-1's plans districts to the

computer sinulated plans districts in ternms of their
parti sanship. And obviously we've been describing the
partisanship of those districts.

Q Okay. So SB-1 conmpared to 1,000 maps where
a larger majority of them were -- drew three districts
t hat were Denmocratic conpared to those SB-1 is not an

outlier?
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A.  Sure. | mean, |'m obviously |laying out the
compari sons here, and they're not -- none of the three
districts are an outlier.

Q Well, I"'mtrying to get to your baseline
her e. So the baseline is the three gray bl obs.

A I"m not sure what you nmean by baseline. ' m
just going to put it my own words. | am compari ng
each of the congressional districts in the SB-1 plan
to the individual districts in the conputer simlated
pl ans, which, as you noted, the gray circles.

Q Okay. And | guess |I'mjust noting that the
| arge majority of your maps have three districts that

are all Denocratic.

A And I'"'m-- you know, |I'mjust going to be
more precise. | "' m not disputing that
characterization, but |I'm not describing districts as

ei ther Denmocratic or Republican.
| can themin terms of their precise

Republican Performance | ndex, and obviously the vast
maj ority of these are under a 50 percent Republican
Performance | ndex.

Q Okay. So in your deposition, you said that
you had an article published in the California Law
Revi ew, and that it was peer reviewed, correct?

A.  Yeah. | said that in deposition. | went
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back and checked. California Law Review is not peer
revi ewed.

Q Okay. And the only reason you checked is
because | told you I went to the University of
California and | didn't remenber that journal being
peer reviewed, right?

A.  No. You asked me a question, | went back
and checked, no, it's not peer-reviewed journal.

Q Okay. | agree, that's fair.

My conputer died. Hold on just a m nute

pl ease.

My daughter wants Starbucks. Shoul d |
order it for her? | don't think so.

Okay. So you testified that the
paranmeters -- hold on a m nute.

Right, so I think before we went to 11,
you were testifying that the criteria that you use in
your maps can be -- oh, that criteria that's not
explicitly partisan on its face can still have
partisan inmplications; is that correct?

A | believe what | testified was that you can
have a criterion that is not partisan, that is not
parti sanshi p, but the application of many such none
partisan criterion can certainly have partisan

effects.
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Q So to determ ne whether a criterion is

parti san, does the intent of the criterion matter to

you?

A. | just said partisan effects, so that is
just about effects. | mean, that phrase encapsul ates
what | meant by partisan effects.

Q Okay. So you don't -- in your analysis, you

don't care what the intent of the criterion was?

A. I'"mnot saying | do care

or don't care. [

was not asked to analyze anything regarding intent,

and therefore, | have no opinion.

Q So you're not saying you do care or you

don't care, so can you answer that?

do you not care?

Can you care or

A Well, | can certainly answer t

hat with

respect to the questions that were posed in front of

me, that were posed to me by counse

was not asked

to analyze intent. Therefore, | have no opinion about

i ntent. And in that narrow sense,

don't care about intent because it

you could say |

was not necessary

to answering the questions that were posed to ne.

Q Okay. | understand now.

What

| mean is the

intent of the criterion, what the criterion was

i ntended to do.

A. Yeah, | don't -- | don't

even

-- |'"'m not
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sure | really understand. When you say the intent of

the criterion, | mean, the criterion is not an ani mte
obj ect . It's not an ani mate person, it can't have
i ntent. Peopl e have intent. So I'm not sure the

guesti on makes sense to ne.
Q Okay. How about the people who designed the
criterion, what their intent? Does that matter to you

in your analysis?

A.  Sure. | was not asked to analyze that,
t herefore, | have no opinion. And fromthat
perspective, | was not trying to answer that question,
so | did not -- you know, | was not interested in

answering that question.

Q | mean, you are an expert in gerrymandering
and | think that's a fair thing to think about --
wel |, okay. That's not a question.

Okay. So if you code into your
simul ati on a parameter that was articul ated only by
t hose accused of gerrymandering, having no grounding
in the state's history or commpopn accepted
redistricting practice, what would the maps, the
simulation -- what would the maps tell the Court.

A. Okay. That was a really |long question.

Q Yeah, it was.

A I'"mjust -- | guess -- | mean, let's just
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try -- you know, if | could ask you to read it back
sl owly.

Q So if you code into your sinmulation a
parameter that articulated on the by those accused of
gerrymanderi ng, what would those sinulated maps tell
t he Court?

MS. DI RAGO: | mean, if you want to object,
you can obj ect. G ving faces is probably not
appropri ate.

A Okay. | "' m sorry about this. ' mjust going
to ask you to repeat it one nore time. That was
perfect speed. But just need to make sure |I'm hearing
all the words, just because it's a |long question.

Q | understand. It's fine. And since it's
written down, it's totally easy for nme.

Okay. | f you code into your
simulation -- start over.

|f you code into your sinmulation
criteria that was articulated only by those accused of
gerrymander what would the maps tell the Court?

A Okay. | think I got all the question
think | heard the question.

So my answer is that it's not going to
change my opi nion. And in general, | have no opinion

at all about what -- about how the Court interprets mnmy
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wor K. My job is just to accurately report nmy
statistical analysis, my enpirical analysis, just to
report the science. How that's interpreted by the
Court is not -- | amdisinterested about that

guesti on. So it is just not something I think about,
and so | have no opinion.

But in general, |I'manswering the first
part of your question by saying that that does not
change my enpirical analysis, it doesn't change the
opi nions that 1've expressed.

Q So, Dr. Chen, your speaks a | ot about
partisan blind algorithm partisan blind criteria,
partisan blind maps. And | guess what |'m asking you
is that if you're using criterion that actually had
the -- that was designed to have the intent to
gerrymander a map, isn't that tainting all of your
si mul ated maps then so, that every one of your 1,000
maps are al so gerrymanders?

A.  Yeah. | have no opinion on the prem ses of
your question regarding, say, map drawer intent. I
just have to opinion about that.

But I'"'m sticking with my name answer.
My job is to understand an enmpirical question that's
been put forward to me. And here, the enpirical

guestion was, conpare the SB-1 plan to maps that
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follow these particular criteria. My job is to make
sure | can understand those criteria. My job is not
to try to go understand the intent of somebody that
hypot hetically may have proffered or may have proposed
to criteria. My job is just to answer scientific
guestions and to answer what | found. And that's it.
| have no more m nutes beyond just me trying to
accurately report was the scientific answer was.

Q So as long as -- as long as all your
simul ated maps are -- split up the southeast corner,

SB-1 is not an outlier?

A.  Yeah, no, that just not accurate. ' m
just -- |1 mean, |'m happy to restate what | just said,
but I think you know what | just said, so --

Q | do. | thought that you testified that the

oil well constraint did split up the southeast corner
of New Mexi co.

A.  Sure. It -- 1 think -- 1"ve -- 1've
expl ai ned that, yeah, in my -- actually, nmost of these
maps, certainly there's going to be a line that's
drawn, and very often, it's drawn between Lea and Eddy
County.

Q Okay. So when you conme paper SB-1 to all
maps that also split up the southeast corner, then

it's not an outlier.
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Isn't that what your ultimate concl usion
is in this case?

A. That's not nmy ultimte conclusion, but
certainly your -- it's perfectly fine to describe the
simul ated maps as splitting up Lea and Eddy County
most of the tinme. | mean, |'ve said that's an
accurate characterization. Obviously, nmy opinion is
not just that. But certainly, that's perfectly fine
to describe it that way.

Q Okay. So you don't conmpare SB-1 to any maps
that didn't split up the southeast corner of
New Mexi co?

A No, | nmean, |'ve said that yeah, the maps
certainly have that characteristic of nost of the time
pl aci ng Lea and Eddy County into a different district.
So sure, that is an accurate characterization of the
simul ations. That's not my ultimte concl usion. Wy
ultimate conclusion is a little bit -- you know, is a
little bit broader, is a little bit nore extensive
t han just that.

So that's why | said it's not an
accurate -- it's not a conplete and accurate
characterization.

Q So many if the Court wanted to know how does

SB-1 fare to 1,000 maps that are not all told to split
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up the sout heast corner, you couldn't answer that
gquestion?

A | did not -- | did not tell the maps split
up the sout heast corner. | instructed the maps to
obviously follow to oil wells criterion, which
obviously is going to have some geographic effects
with respect to Lea and Eddy County. But with respect
to an alternative set of sinulations that | did not
conduct, | have no opinion.

Q So Lea and Eddy County are in the Sout heast
corner of New Mexico, right?

A.  Sure.

Q Okay. So |l -- am| wrong, didn't all of
your maps split up Lea and Eddy County? Maybe not
fully, but to some degree? |In all of your maps, Lea
and Eddy County, the entire Lea and Eddy County could
not be in the same district, right?

A. That is accurate. Lea and Eddy County are
not fully within the same district.

Q Okay. So if the Court wanted to know how
does SB-1 fare against maps that are not all told to
split up Lea and Eddy County, you cannot answer t hat
gquestion?

A, You used the phrase "all told," okay. And

that's what |'m taking issue with.
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Q Okay.

i nstruction.

A. That's fine.

i s what
split

Q Okay.

AL So you're then asking about --

up any particul ar

That's the result

Okay.

you're descri bing.

county.

of your

So that's the effect
They were not told to
To be cl ear.

sure, then

you' re asking about a different set of hypothetical
analysis that | didn't conduct. And so | have no
opi ni on.

Q Do you have an opinion whether that could
actually an inmportant question to answer here?

A. | have no opinion.

Q Okay. | m ght be al most done. | ' ve got
| ot of notes, so just one mnute, but | think I am
done.

MS. DI RAGO: Your Honor, | would like to

renew our
not bei ng hel pful
with here.

THE COURT:
MS. DI RAGO:
THE COURT:
MS. DI RAGO:

earlier, this

Because al |

motion to excl ude Dr

to the issue that

Chen's testinmny as

we' re dealing

his maps --
Your nmotion from previous?
| " msorry, yes, yes.
Pretrial motion?
Yes. And | believe we said

is yesterday,

that we said that we

be

a
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woul d revisit it after requesting Dr. Chen.

THE COURT: Okay. Any further argument on

MS. DI RAGO:. Well, I want to point out that
as Dr. Chen testified shall everyone one of his 1,000
maps did not put Lea and Eddy County in the sane
district. And so if you're conmparing SB-1 to all
t hose maps, it's not useful. It doesn't help you
determ ne whether SB-1 really an outlier of all maps
t hat could be drawn in New Mexico with nonpartisan
i ntent.

THE COURT: M. WIIlians.

MR. W LLI AMS: Your Honor, ultimately the
plaintiffs' motion for conclude Dr. Chen is based
upon the notion that the instruction 9.F to divide
the oil and gas interests is a partisan criteria.

We have presented evident in the court,
based on the legislative record that it is not a
partisan instruction, that it was a policy that was
consi dered and sad advocated for (inaudible) by the
New Mexi co Legi sl ature.

There is a question of fact before the
Court. The Court is going to have to make a deci sion
on that. But there is no ground for excluding

Dr. Chen for following the policy consideration.
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THE COURT: Any final word?

MS. DI RAGO: | just don't think it's hel pful
to you, and that's the standard that he has to
foll ow.

THE COURT: All right. | understand your
position, and I'm sure you'll argue that, but | don't
think that that excludes the testinmny of Dr. Chen.
| think that he's an experts, which you agreed he is,
and you did not object to his report when it came in.
And so you can make argument as to the weight of his
testimony, but |I'mnot going to exclude his
testi nony.

MS. DI RAGO: Okay. And | have no further
guestions then.

THE COURT: Do you have -- how nmuch redirect
do you have?

MR. W LLI AMS: | have one questi on.

THE COURT: Okay.

MR. W LLIAMS: Actually, | just -- not true.
It is one question.

THE COURT: Okay.

REDI RECT EXAM NATI ON
BY MR. W LLI AMS:
Q Dr. Chen, | heard plaintiffs' counse

descri be you as the defender of denmocracy, do you
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recall that?
Yes.
Did they give you a cape?

A. Unfortunately, no.

MR. W LLIAMS: All right. | have no further
guesti ons.

THE COURT: All right. | -- hold on a
m nut e. | m ght have one or two questions. | wrote

some down during the direct and cross. Some of them
wer e answer ed.

When you're doing the performance i ndex,
you testified, and I think M. Trende also testified,
t hat you take about ten years worth of statew de
el ections, correct?

THE W TNESS: Yes, your Honor.

THE COURT: Why do you not include district
el ections for how those -- the performance index?

THE W TNESS: Yes, your Honor. So in
general, when redistricting experts measure the
partisanship of district, they use statew de
el ection, because that way you're doing an apples to
appl es conparison across the entire State of New
Mexi co.

When you use district elections, whether

that's |l egislative or congressional district
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el ections, that's no |onger an apples to apples

compari son. It was a different race.

In CD-2 than it was in CD-1. So you're

not necessarily comparing the same strength of

candi dates, Sam quality of con dates, sanme el ection

circunst ances.

A sum wi l

t hem | f

THE COURT: All right. | understand. Okay.
| others, and I"'msure if you can answer
you can't, let me know.

You descri bed communities of interest as

a process of gathering of information.

communi ti
jurisdict
di fferent
| ocality,
di fferent

i nterest.

i nt er est

conmmuni ti

THE W TNESS: Yes, your Honor.

THE COURT: And what do you mean by that?
THE W TNESS: When you -- you see the phrase
es of interest used in different

ions, it never means the same thing in
states, different jurisdictions. Every
every state, every jurisdiction has a

conception of their comunities of

And so usually what conmmunities of
refers to is a process for |earning about
es of interest.

THE COURT: Okay.

THE W TNESS: So the process can involve,
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for exanmple, taking testinony, hearing from ordinary
citizens about what they believe their communities of
interest to be.

THE COURT: So if that is a traditional
districting principle which it has been described in
ot her cases as being a traditional districting
principle, how would you run a sinulation or, you
know, program an algorithmto take that into effect
wi t hout having that information beforehand? Wuld

you be able to.

THE W TNESS: Well, your Honor, |
personally, in my -- and | describe this in ny
academ c work, | don't believe that the phrase -- |I'm
sorry, | don't believe that the phrase communities of

interest refers to anything specification and
consi stent fromstate to state, fromjurisdiction to
jurisdiction. And that's exactly why you cannot
program a conputer to automatically be able to define
what comunities of interest are in this State versus
t hat state, because the computer is not going out
there taking testinmony from ordi nary peopl e.

THE COURT: | understand.

THE W TNESS: The conputer isn't being given
anything specific about communities of interest.

THE COURT: In your research and your work,
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have you ever seen econom c base designed as a
community of interest?

THE W TNESS: ' m sure |I've heard of that,
your Honor. | " m sure some people have descri bed
their comunity of interest in the that way.

THE COURT: And then you mentioned it,
several times it's been asked, about nonparti san
criteria possibly having partisan effect.

THE W TNESS: Yes, your Honor.

THE COURT: You mentioned race in certain
states where there's taken into consideration.

THE W TNESS: Yes, your Honor.

THE COURT: And | don't know if you can
answer this, or may be another w tness could have or
shoul d have answered this. Wuld you agree that --
or disagree that the criteria of measuring the nunber
of active oil wells, which also creates an econom c
base could have a partisan effect, even though it is
technically nonpartisan criteria?

THE W TNESS: Yes, your Honor, | think |
testified to that this morning, in response to
M. WIIlians' question, that certainly, there are any
number of criteria and certainly oil wells is an
exampl e of that, that are, by their nature,

obviously, not partisan. There's nothing inherently
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parti san about oil wells. But applying those
criteria can certainly have a partisan effect.

THE COURT: Okay. But that's not anything
t hat you studied or considered in your algorithnf

THE W TNESS: That's correct, your Honor.
l'"mjust -- I"mjust noting that that is certainly a
possibility. | have not studied that and so | don't
have any opinion beyond noting that that is a
possibility, your Honor.

THE COURT: Okay. And then the |ast thing

is, you did -- your are giving an opinion in this
case that the -- and I'"lIl mangle it, so correct nme
one | mangle it, that SB-1, when -- conpared to the

1, 000 maps that your algorithm generated, a
nonpartisan -- or that there are -- it's a
nonpartisan basis for its creation?
| mangl ed that pretty bad, but if you

can (inaudible) with that.

THE W TNESS: Your Honor, 1'll just restate
that in my own words.

THE COURT: Okay.

THE W TNESS: And | do get what you're

getting at. |"m just going to restate that in in the
words that | use as an expert.
So | | ooked at the district |evel as
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wel |l as the plan-wi de partisan characteristics of
SB- 1. And the partisan characteristics of the SB-1
plan are within the normal distribution of, are
typical after, are within what we could normally
expect from plans that are produced by a map drawi ng
process that adheres in the various criteria that |
was instructed to programinto the algorithm
So in essence, |I'mtestifying that it is

not an outlier, it's not a statistical outlier in
terms of its partisanship.

THE COURT: Okay. All right. That ends ny
guestioni ng.

Any further questioning based on the

Court's questioning, M. WIIliams.

MR. W LLI AMS: No, your Honor.

MS. DI RAGO: No your Honor.

THE COURT: All right. Thank you, Dr. Chen.
You may step down.

THE W TNESS: Thank you, your Honor.

THE COURT: Let's take a break. Who is
going to be next.

MS. DI RAGO: M. Sanderoff will be next,
your Honor.

THE COURT: Okay. All right. So let's take

about 15 m nutes.
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(Recess held from 2:54 p. m

to 3:14 p.m)

THE COURT: All right. If you'll raise your
ri ght hand.
Do you solemmly swear or affirm under
penalty of perjury that the testimny you'll give
will be the truth, the whole truth and nothing but

the truth?
THE W TNESS: | do.
THE COURT: Thank you. Have a seat.
Ms. Sanchez.
MS. SANCHEZ: Thank you, your Honor.
BRI AN SANDEROFF,
having first been duly sworn, testified as follows:
DI RECT EXAM NATI ON
BY MS. SANCHEZ:
Q Good afternoon, M. Sanderoff. Coul d you

pl ease i ntroduce yourself to the Court?

A.  Yes. "' m Brian Sander of f.

Q And where do you live, M. Sanderoff?

A | live in Albuquerque.

Q How |l ong have you lived in New Mexico, since

when?
Fifty-two years.

Okay. And what did you do for a living sir?
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A I
| ncor por at ed.

Q \hat

m t he president of

Research & Polling,

ki nd work does Research & Polling do?

A. Research & Polling is a public opinion

demogr aphi c anal ysi s,
Al buquer que. We work

both quantitative and

Q Okay. Does
the area, as the nane
pol ling?

A Yes.

Q Can you tell

mar ket research firmin

t hroughout the state, providing

gualitative type research.
Research & Polling do work in
m ght

suggest, of political

me generally about Research &

Polling's work, and your work in that area?
A.  Sure. Decades ago, we used to do it for
organi zations and canpai gns and the |ike. But we

changed over

the medi a.

many decades ago and do it

We' ve done al

primarily for

the political and election

polls for the Al buquerque Journal for 30 sonme odd
years, since 1986.

We conduct public policy and el ection
polls for lots of nonprofit organizations,
corporations that want to stay on top of things and
know what the score is politically in the state. So,
you know, an up will thousand dollars of them

Q Okay. Do you do any other politica
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analysis for any other media out the let's besides the
Al buquer que Journal ?

A Yes.

Q And can you give us a sense of what that
i ncludes?

A Sure. Well, I think for 20 sonme odd years,
|*ve been the political analyst, election expert as
t hey call medical on KOAT, the Al buquerque based A, B,
C affiliate.

You know, |'ve appeared on CNN and Fox

News and New York Times and LT times, just this |ost
mont h, both of them tal king be New Mexico politics and
el ections.

Q Okay. And do you really specialize with

politics and elections within the State of New Mexico?

A. Yes, | think so.

Q As opposed to --

A Oh, | see what you're saying.

Q ~-- other states in the country?

A. We do work throughout the nation and quite a

bit in Texas. But I'd say 95 percent of our work is
in New Mexi co.

Q Okay. Okay. And in connection -- well, can
you give us an idea over all those many decades, how

many political polls you've oh done?
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A. It gets into the thousands.

Q Okay.

A.  You know, we've done 2,000 polls and at
| east half of those would be on, let's say, a public
policy matter.

Q All right. Has Research & Polling ever been
t he subject or recognized by any kind of /TPHABL
recognition for -- in context with its polling work?

A Yes.

Q Tell us about that, please.

A. There's a nationally regarded website could
538, formally owned by Nate Silver, who is a well
known national statistician, and now by ABC News, |
guess that bought them out. And so they maintain a
dat abase of 500 or so polling conmpanies nationwi de.
And they actually track all of our accuracy of our
polls in the media.

And for this last year now, they've had
only four polling organizations in the nation with an
A plus rating, and we're one of them So we're proud
of that.

Q Sure, sure. Thank you. And in ternms of
your work over that past 40 years or so in elections
and polling in New Mexico, has that work required you

to analyze or evaluate whether a district or race is
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conmpetitive or not?
A.  Sure.
Q Is that something that you do all the time?
A.  Yeah, for corporations and nonprofits, in

t he past candi dat es. You see | ook at the election

results, and people want to know what it means, am

in good shape,

am |l in bad shape, how much noney to |

need to raise to win. Sure, anytime you do a poll,

the client is going to want to know what it all means.

Q Sure.

And in terms of your work for the

medi a, for the Al buquerque Journal or for KOAT or any

ot her media outlet that you're doing polling for, does

the fact that you're preparing that for a nedia

organi zation inpact in any way the way you approach

your anal ysis?

A. | think so. When you do your work for the

medi a, and so you know your poll is going to end up,

t he governor's

front page, we

race or congressional race, on the

have a great responsibility to the

readers, to the candi dates. Because that poll could

actually have an inpact on the election, fundraising

and the |ine.

s when it comes to our media polling,

we take it up one notch higher in ternms of

met hodol ogi ca

approaches to make sure it's as
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accurate as possibly can be. Because we know we're
going to be scrutinized.

No one has ever questioned the results
of one of our polls when they like the results, when
but they don't like the results, they go and do that.
And so we really -- and it's also good busi ness,
frankly. You want your polls to be as accurate at
possi bl e. Especially those that make it into the
public eye.

Q So you may have already answered this, but
just to be clear, does Research & Polling perform any
polling work or election analysis on behalf of any
political candi dates or political parties?

A. No. We stopped doing that decades ago. And
the reason is, once we started doing the media, we
wanted to avoid the /PRAERPBS of a conflict of
interest so that hopefully everyone will trust us.

Q Okay. Let me shift gears just a little bit
and ask about your work in the area of redistricting
in New Mexi co.

Can you tell me a little bit about the
roll that you have played and maybe nore broadly
Research & Polling, but start with the roll that you
have played with redistricting in New Mexico?

A Well, you're going to think I"'ma will the
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ol der than I am But this is nmy fifth cycle of
redistricting for the state. 1981, '91, '01, '11, 21
years. So this is the fifth cycle for redistricting.
The first time | was a state governnent enpl oyee
assigned by the governor to work on it and with the

| egi sl ature. The our four tines, Research & Polling
was -- actually had a contract with the state

| egi slature to provide the professional and techni cal
services to make the whole process work, to staff the
process.

Q Okay. So can you tell us a little bit nore
about what that involves, what staffing the process
for legislature involves under those contractors
you've had now for 30 some odd years? What are those
prof essional and technical services, generally, that
Research & Polling provides?

A. Most of it is really -- it's the center for
har dware and software to allow | egislatures to draw
plans to set up the technology to provide the website
informati on so plans can be put on the public website.

The precinct is the building block in
New Mexico for redistricting. And precincts are, one,
aut horized by the county comm ssions. And the state
| aw provides that under certain conditions, precincts

have to be split. | won't get into the details.
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And so we work a year before
redistricting with all the county conm ssion and the
census bureau to make sure that any precinct
boundaries that the county conm ssions create conform
to a census block boundary so that the census bureau
will give us precinct-level population and racial data
so that the legislature, the county comm ssions and
the city councils can all acconplish their work.

So it's a vast effort for fix the census
bureaus' maps or to fix the county comm ssion precinct
maps so that the line conform

Then, as we nove closer, we are setting

up the software technol ogy, the G S systenms, so that

when | egi sl ators make requests to have -- we honor --
satisfy all legislative requests for redistricting
pl ans. If a |l egislator wants a plan drawn, we can

draw it for them and give it to them And so we have
to come up with common hardware and software issues
sos that other people Denocrat, Republican caucuses,
for example, can also draw their even pl ans.

And so basically, we're setting up the
technol ogy, and we're al so drawi ng plans at
| egi sl ators requests, house districts, senate
districts, public education comm ssion districts,

county conmm ssion, congressional districts and the
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i ke.

Q Okay. All right. And when Research &

Pol Il ing, you know, honest one of

get asked to process a particular

t hose requests, you

pl an on behal f of,

you know, | egislator X, what does the actual product

| ook |Ii ke that you generate? What kind of information

does that contain?

A. Every plan that's requested by a | egislator

gets a form  Oh, and one thing |

forgot to mention

earlier was the mapping technol ogy. But when a pl an

is drawn by us or if someone else draws a plan and

submts it to us, it mass to go t

where we cal cul ate the precinct |

hrough a process

evel popul ation,

raci al statistics, partisan performance index, which

i ncunbent are paired, if any.

And it's a standard formthat, then, if

the | egislator decides to introduce the plan, then it

goes public and everybody can see it. | f they decide

not introduce the plan, then it |

| egi slator. So basically providi

ust stays with the

ng popul ation, racial

and political data and maps, beautiful maps of all of

t he boundary |lines of that particular plan,

Q All right. Thank you

M. Sanderoff. So

within that package, you mentioned sonething called a

partisan performance index, and |

want to ask you a
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[ittle bit about that.

Can you explain for us in laymn's terms
what a partisan performance i ndex is?

A.  Sure. It's really not conplicated. So you

want to have a partisan measure, or at | east
| egi sl ators do, to understand how an average Denocr at
or an average Republican m ght performin a given
district as you shift the boundaries and conpare and
contrast of.

So what we do is we take all the
statew de raises that occurred in the State of
New Mexi co, 2012, '14, '16, '18 and 2020. Remenber we
were doing this for the session in '21

And we take those raises, there are 26
of them that we aggregated estimted precinct
boundary shifts overtime, as the boundaries and the
precincts changed and came up with the partisan
performance i ndex. So anybody who drew a plan and the
boundaries started shifting, the numbers would start
shifting on the partisan performance i ndex.

In this index, that included 26 raises
t hroughout the decade, we excluded any race where a
candi date won by nore than 20 percentage points.
W nni ng by nmore than 20 percentages points becanme an

outlier to us. | f the objective was to come up with
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somet hi ng reasonabl e accurate, that people can count
on, you can average all the other raises. And we
excluded three raises that we were what we consi dered
outliers.

Q Okay. And is that nmethodol ogy that you just
outlined for us, is that the same met hodol ogy t hat
Research & Polling used to create its partisan
performance index in 2011 and 2001 and 1991, as well?

A Yes.

Q And | guess one question is, have you ever
seen any need to change the way that you do the
partisan performance index? Has it been pretty
reliable?

A | think so. Because again, the goal is to
come up with something that realistic. You know, one
of those raises the candi date won by 29 personal
point, is a well known powerful incunmbent with |ots of
money runni ng agai nst a placehol der that was just put
on the ballot who didn't do anything. And that
candi date won by al most 30 points, so why include that
in the index.

Q Sure, sure. Let me ask you a slightly
different question from what is the partisan
performance index to what is the purpose of the

parti san performance index?
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A. The purpose of the index is to / KPWEUF
| egi sl ators a sense of partisanship of
conmpetitiveness, of safety, of particular districts
t hat are drawn. So if people draw through different
districts, they can conmpare and contrast the partisan
performance i ndex of the different -- anong the
different districts.

So for the |legislature, for exanple, you
know, you have 70 house seats. You can quickly | ook
at the Denocrat and Republican parties and performance
for all 70 seats and conpare it to another plan that
anot her | egislator may support for state house
districts. It's a handy way of measuring conpetition.

Q Okay. Is it meant to necessarily predict
t he county sonme of the next election in that district
for whatever seat?

A It's not designed for that. And we
constantly tell the legislators, it's not designed for
t hat . It's designed to be an average of how 26
st at ewi de candi dates' raises occurred. And so it
doesn't take into account the quality of the
candi dates or incumbency or how much nmoney they've
rai sed. Those things have to be taken into account by
t he people who are | ooking at the numbers to give them

a better sense.
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That doesn't mean that everyone doesn't
i mmedi ately think of them as predicting the outcome,
but that was not the intent.

Q Sure, sure. Okay. Thank you. So you've
al ready mentioned this, but just to come back around
to 2021, did Research & Polling play this same sort of
professional technical services role for |egislature
for redistricting in 2021?

A Yes. Yes, from'91 -- for four cycles.

Q Okay. And in 2021, did Research & Polling
have any role and connection with the work of the
citizens redistricting commttee?

A Yes.

Q Can you tell us a little bit about what that
| ooks |ike?

A. Okay. The legislature and the -- | guess in
the session prior to redistricting past a statute to
create a citizen redistricting comm ssion. And the
citizen redistricting conm ssion was made up of
commttee members, and they traveled the state in two
rounds of public hearings. And people realized, oh nmy
goodness, this has happened really fast that the
| egi sl ature passed this major undertaking.

And so they needed somebody to staff the

process. So we were still building the technol ogy for
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the legislature. W staffed the process, went to al
the meetings, creating the technology for themto do
everything they wanted to do. And we took a break
fromthe | egislature during that period of July and
into October, staffing the citizens redistricting
comm ttee, we took a break from our work with the

| egi sl ature, sort of to wear a different hat.

And then we went back to the |legislative
had once we finished our work for the citizen
redistricting commttee.

Q Okay.

A So it was performng the same type of
services for a different group.

Q Understood. Okay. Let nme ask you this.
Did you -- did you or Research & Polling have any role
in designing the map that is what we're calling SB-1,
t he congressional redistricting map that's at issue
here?

A, No.

Q And did you have any communi cations with
| egi sl ators about the design or the intent or the
effects of SB-1?

A, No.

Q All right. And | think you mentioned

earlier that there are -- Research & Polling can
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performthe task of drawi ng a plan upon request, but
there also may be plans that come to Research &
Polling that |egislators may have devel oped without
your assistance?

A. That's true.

Q Is that's something that happens?

A. That is something that happens. We still
have to process any plan that's going to be
i ntroduced, whether we drew it at the request of the
| egi sl ator, whether some other organization drew it.
They have to process it through us so we get those
forms and those maps to make sure the popul ati ons add
up to the popul ation of the state and they haven't
| eft out precincts. So people are forced to practices
their plans through us if they want them to be
i ntroduced into the legislative process.

Q And are there requests that come through
Research & Polling -- is it your understandi ng that
any requests Research & Polling gets to devel op maps
or process maps, that those are treated as

confidential within the |egislature?

A Yes. It's in our contract that we're sort
of an arm of the legislative council service, |ike
attorneys who are trained that we -- that anything a

| egi sl ator asks us stays with us. W' re not even
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allowed to tell legislative | eadership what we m ght
be doing for their own menbers. Everybody we do works
with the attorneys for |egislative council service.

Q Okay. | want to shift gears just a little
bit still in the area of redistricting, but I want to
ask you about your experience testifying as an expert
wi t ness.

As | said it, M. Sanderoff, you were
involved in not only the redistricting process in
New Mexico back in 1991, | realize in a different rol
in 1981, but junmping to 1991, but did you also have
some involvement in 1991 with some court action that
t ook place surrounding sonme of the redistricting in
the state?

A.  Yes. 1991 was different. In 1981,

New Mexi co not once, but twice was found to racially
gerrymander by the U.S. courts. And so New Mexico was
under preclearance in 1991 and actually had to have
its plan precleared by the justice departnment.

So we staffed the 1991 process. The
house plan was precleared by the justice department.
But the senate plan -- the state senate plan was not.
And so the justice departnment basically came back to
New Mexico said, "W want you to create two mnority

districts in Southeastern New Mexico."
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So we worked with the legislature to
come up with something that would satisfy the justice
departnment, and then they sent me back to Washi ngton,
D.C. to work with the justice department and get their
precl earance. And then once getting it precleared,
the | egislature passed that plan.

So it changed the face of the state
senate in Southeastern New Mexico, and Research &
Polling was an active participant in helping the
| egi slature with the justice department.

Q Okay. All right. Thank you

Qut si de of that experience, have you
testified as an expert witness in court in connection
with redistricting litigation?

A Yes. In the 2001, in the 2011 case, just
like this. That one was a little given, because the
governor and the |egislature couldn't come to ternms
with the plans, so it was just an inpasse. And so it
was the judge who had to choose the plans. And so we
staffed the same process, answered any questions that
came up in court. So yes, we were experts in the 2001
and 2011 in court.

Q Okay. Let me just ask you a follow-up
guestion about the 2011 litigation. That was, again,

a situation where there had been an i nmpasse between
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the |l egislature and the executive in terms of enacting
pl an?

A, Right.

Q In the course of that litigation, did some
of the district court's decision-making, and | realize
there were multiple plans at issue, but did some of
the district court's decision-mking go up to the
state Supreme Court for review?

A Yes.

Q Okay. And to your know edge, did the state
Supreme Court on that review, in its opinion, make any
suggestions or recommendati ons about what your role
m ght be going forward for the district court?

A.  Yes, the Supreme Court told the district
court that they had to change the map and make some
changes based on the Supreme Court opinions. And the
Supreme Court recommended to the district judge that
it was okay to use Research & Polling to help the
district court judge acconmplish it, acconplish the
wi shes of the Supreme Court. So we worked with the
district judge to satisfy the district judge's
requests.

Q And in that capacity, | realize this is
probably nore of a |legal them than in your field, but

does the term Rule 11-706 expert sound famliar to
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you?

A.  Yeah, that does sound famli ar.

Q Was that the role that the played for the
district court in that 2011 --

A It was.

Q Okay. All right. And did your expert
/W RBG in that 2011 case, which is sonetines referred
to as the Egolf case, sometimes as the Maestas case,
"1l just call it the 2011 case, did your work in that
case involve -- | realize there were not claims of
partisan gerrymandering as there are now, but did your
wor k at that point involve |ooking at issues
surroundi ng partisan performance and conpetitiveness
and (i naudible)?

A It did.

MS. SANCHEZ: Your Honor, at this point, |
woul d tender Mr. Sanderoff as an expert in New Mexico
el ections and political performance.

MS. DI RAGO: No obj ecti on.

THE COURT: All right. M. Sanderoff is an
expert in New Mexico elections political performance.

MS. SANCHEZ: Yes. Thank you.

May | approach, your Honor?

THE COURT: Yes.

BY MS. SANCHEZ:
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Q M. Sanderoff, 1've handed you what we've
mar ked as | egislative defendants Exhibit D, as in
Davi d. Do you recogni ze that document?

A | do.

Q Is this a copy of the expert report you've

i ssued nei ghborhood connection with this case?

A It is.

Q | would like to ask you, we won't go over
the -- your experience and credentials, because we
al ready have tal ked about that, but | would ask you to

pl ease flip to Page 5 of the report.

Towards to top of Page 5, you see
there's a Roman Nunmeral 11, where it says "Scope of
Expert Engagement"?

A Yes.

Q Okay. It says there that you were retained
by counsel for the |egislative defendants to eval uate
the political conpetitiveness of the congressional
redistricting plan that we're calling SB-1. Do you
see that?

A.  Yes, | do.

Q Okay. And is that a fair statenment of the
scope of what you were engaged the in this case?

A | think so, yes.

Q Okay. Look at the next section of your
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report, identifying the data and materials that you
relied upon, these are -- these are really pretty
sel f-explanatory, but 1'd like to ask you specifically

about the fifth bullet point there, which references
Justice Kagan's dissenting opinion in Rucho v. Commpn
Cause.

Can you talk to us a little bit about
why t hat was sonmething that you | ooked at in the
course of developing your opinions in this case?

A Well, | think that | read the New Mexico
Supreme Court order, and | think it mentioned Justice
Kagan's di ssenting opinion in Rucho, so | figured
better read it.

Q And did you, in fact, read it?

A | did. Well, at least the relevant parts.

Q Sure, sure. In -- let me -- let me --
before we dive into your opinions in connection with
that, |l et me just ask you about something here that's
at the bottom of the page, where you note, as we've
al ready discussed, that you didn't have any role in
designing SB-1 or consulting on the devel opnment of
SB- 1.

ls it true, M. Sanderoff, that your
opi ni ons that you've devel oped here are solely based

on the information you've identified in your report,
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not on any type of involvenment in the creation of
SB-17?

A. Correct.

Q Okay. Let's -- let's dive into your

opi ni ons then on Page 6 so your first opinion here

says SB-1 does not entrench the Denocr at
power . s that a fair statement of your
A. Correct.
Q Okay. Can you tell us what --

using the term entrenched in making that

ic party in

opi ni on?

how you were

opi ni on?

A Well, the termentrenched to me, has al ways

meant somet hing that is entrenched, that

change woul d

be very difficult, if not inmpossible. The first thing

| did was look it up in a few dictionari
up with the same conclusion, that to ent
or something is to make it difficult or

change.

es, and cane
rench someone

i mpossible to

And so, in Justice Kagan's dissent, she

was speaki ng about entrenchment as -- you have to

denonstrate evidence of entrenchnment as

tests that she has in a case. So the fi

one of the

rst prong, if

you will, of Justice Kagan, which just quoting from ny

report which quotes from her, as to whet

her state

officials predom nant purpose in drawi ng the district

lines was to entrench their party in power by diluting
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votes of citizens and favoring it's rival.

And then the second prong was effect,
did they pull it off, they had they did he know
trench? And so when | -- reading that, | then | ooked
at the second congressional district and felt that
given -- for two different reasons, which | suspect
you're going to ask me about, | felt it was not
entrenched.

Q Okay. And | am going to ask you about those
reasons.

A Okay.

Q So you identified two bases for this
opi ni on. Can you start with the first one, which |
believe referenced the partisan performance index?

A. Right. When one runs the partisan
performance i ndex for Senate Bill 1 and | ooks at the
average of those 26 statewi de elected officials over
that time frame, one finds that the average Denocr at
receives 53.0 percent, and the average Republican
receives 47.0 percent. So a 53/47 margin anong those
26 statew de el ected officials.

It's been nmy experience over the decade,
when people start tal king about a conpetitive race,
they start with a range of 54 to 46, and then | ook at

| ots of other factors to determne if a race is




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

219

conmpetitive.

In this case, it's -- the margin
smal l er than 54 to 46. It's 53 to 47. So in ny
wor |l d, and the world, in the world of people who
associ ated with over the years, when they're |oo0
at whether or not a race is worth spending |lots
resources to hold on to, or to try to defeat and
i ncunbent, 53 to 47, would be a conpetitive race
t herefore not be entrenched, if entrenchment nea
making it very difficult if not impossible to ch

Q Okay. Thank you for that explanation.
| think you were asked sonme questions in your
depositions about in your deposition about this
54 percent conpetitive range.

Do you recall being asked in your
deposition whether you could identify any races
New Mexi co where the Denocratic performance was
hi gher, the Republican at 46 or |ower, and yet t
Republican actually won the race? Do you remenmb
bei ng asked about that?

A Yes.

Q When you were asked about that in your
deposition, could you off the top of your head c
wi th exanpl es?

A. Not off the top of ny head. | didn't

S

" ve
ki ng

of

, and
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ange.

And

46 to

in

54 or

he

er

ome up

even
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try. But no, | did not come up with any off the top
of my head.

Q Okay. Since you had your deposition, have
you had an opportunity to |l ook at records of election
results and raises and performance index and identify
whet her you did find any exanples that fit that
category?

Yes.
Okay. And did you?

Yes.

o > O >

Can you share those?

AL So we | ooked at the legislative races, and
we found that house District 39, which is in the
Silver City, Sierra County area, touches of Dona Ana
fell into that category where the average Denocrat |
can performance in 2014 with, the average Denmocratic
performance was 56.7, but the Republican won it 53/47.

And actually, House District 39, which
is one of those districts that's bounced back and
forth over the decades, Representative Terrazas is
t here now, Rudol pho Martinez was there, we all know
t hat seat goi ng back and forth over the years, it also
fell into that category in 2020 and 2022.

So even with the new district boundaries

after redistricting, once again House District 39
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three times -- so it would go back and forth between
Denocrats and Republicans, but three tinmes the
Republican won it, despite the relatively high
Denmocratic Performance | ndex.

The ot her exanple that we found was in
the state senate, State Senate District 30. Joshua
Sanchez. He is a Republican and he won with a
Denmocratic Performance | ndex of 54.1. So even the
Denocratic performance never was above 54 or 54.1, the
Republican won it by two percentage points.

Q And do you know, M. Sanderoff, do you have
any reason to think that in any of those raises you've
just identified, where the Republican won, had there
been some kind of scandal or disaster for the
Denmocratic candidate in those races where they went to
jail or got caught doing something awful?

A. Not to my know edge. | did have have a
staff person check, anticipating that.

Q Okay.

A. But no, not to my knowl edge.

Q So let's -- comng back to your report,

t hen. So | think we've kind of tal ked about the first
basis of no entrenchment opinion based on the
conpetitive range under the partisan performance

i ndex. What is the second basis of your opinion that
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there's no entrenchment ?

A Well -- and the first one, as you said was

t he partisan performance i ndex. And there's | thin
| ot of value in that, generally. But you know,
there's nothing |like | ooking at an actual election
within the actual congressional district under the
boundari es.

And so we did have an election in
Novenber of 2022 under the new district boundaries,
and in that election, Gabe Vasquez was running agai
Yvette Harrell, and in that election, Gabe Vasquez
by seven-tenths of one percentage point. So it was
really close race, and the Dempcrat won it by the
smal | est of margins.

It was a margin of 1350 votes out of
192,000. And so therefore, that was the second pro
of my opinion on that (inaudible) of one does not
entrench the party in power, since one, performance
index is at 53/47, and the actual election, the
Denmocrat performed even | ower than what we had in t
Denmocrat performance figure of 53 to 47.

So it was based on those two things.
said, this doesn't |ook |ike entrenchment.

So under the first item the index.

appears to be a conpetitive race. Under the second

k a

new

nst
one

a

ng

hat
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item the actual election returns, it appears to be
what we call a toss-up race, you know. And | think
t hat word's self-explanatory.
Q Okay. And included in that toss-up, does
t hat mean a candi date of either major party could win?
A Yes. In 2024, any party, any candi date

could wi n, absolutely.

Q Okay. Before we | eave this topic, | want to
come back to -- you've indicated you had read Justice
Kagan's dissent on this subject. Are you aware that

just about a week ago, our state Supreme Court issued
an opinion in this very case to provide some
addi ti onal guidance to the district court about what
t he Court should be evaluating or |ooking for in this
case?

A.  Yes. | read it.

Q You did. Okay? And | want to read to you
really just a sentence fromthe that opinion and ask
you if it -- well, I"lIl read it first and then ask you
t he questi on.

The sentence is, and this is, for
residence, this is September 2022 -- September 22nd,
2023 opinion of the state Supreme Court in this case,
at Paragraph 30. And the sentence is, quote,

tal king -- again, talking about entrenchment, quote,
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t he consequences of such entrenchment under a partisan
gerrymander include the that ensuing elections are
effectively predeterm ned, essentially removing the
remedy of the franchise froma class of individuals
whose votes have been dil uted.

A. Yes, | read that.

Q You read that? Okay. And does that -- does
t hat sentence, does that description of entrenchment
and its consequences jibe with your understanding
operate entrenchment that you use to devel op your
opi ni on?

AL So as -- to restate, to make sure |
understand, the Supreme Court was basically saying,
they' re associating having to have a predeterm ned
county come for ensuing of future races as associ ated
with entrenchment.

So | would say, if | you understand your
guestion, that no, we're not predeterm ning the
outcome of future raises here. W have a toss-up race
t hat was won by seven-tenths of a point. And it would
be a big question mark about what woul d happen in this
district in the future.

Per haps, it can go back and forth over
t he years or what have you. It is no predeterm ned

outcome in future races.
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Q Wuld you agree that a conpetitive or
toss-up district, such as this one, effectively
opposite of a predeterm ned entrenched outcome?

A A toss-up is the opposite of predeter
sure.

Q Okay. So, M. Sanderoff, I'd like to
on to your second opinion on Page 7 of your rep
And here you say prior to SB-1, CD-2, or congre
District 2, was not a safe Republican district
a strong | eaning Republican district.

s that your opinion?

the

m ned,

nmov e
ort.
ssi onal

but was

A.  Yes. | believe that CD-2, under the old

boundaries, was a strong | eaning Republican dis

trict.

Q And in order to form your opinion on the

topic, what types of raises did you analyze?

A. This time, | stuck to the actual el ections

t hat occurred within the congressional district

t he congressional district candi dates over tinme

Again, we tal ked about the partis
performance i ndex. It's has its value, everybo
it. But there's nothing Iike also |ooking at,

what happened in that congressional district ov
years in real elections with the candi dates who
there, who lives in Hobbs, who live in Las Cruc

live in Alampgordo, and all the dynam cs of the

among
an
dy uses
wel |,
er the
live
es, who

| ocal
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race itself.

Q Okay. And it indicates here in your report
t hat you | ooked at those races within CD-2, going al
t he way back to 2002. Can you talk to us about why
you used that time franme?

A It was perfectly appropriate to not only go
back ten years, but to go back 20. And the reason is,
the simple answer is the boundaries of the second
congressional district did not change much between
decades ago and | ast decade.

In the 2011 litigation -- in the 2011
litigation, where the judge had to choose a
congressional plan, he mandated what was called a
| east changed plan. All the different plaintiffs and
defendants could pitch their plan, and the judge chose
the plan that made the | east change in the boundaries
fromthe 2002 boundaries to the 2011 boundari es and up
to 2020.

So it was okay to | ook back 20 years
since the boundaries hadn't changed much.

Q Just a mnor followup on that. Are you
famliar with what the judge's reasoning was for
taki ng that | east change approach we know he had to
draw the map?

A. | am
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Q And what was that?

A Well, because that happened twi ce, those two
i mpasses with the legislature in the executive 2001
and 2011, the judge's rationale in both decades was,
' m going to go back to the expression of |egislative
intent, when they drew the congressi onal boundari es.

So the last time the |egislature, the
governor actually got together and passed the bill was
in 1991. And so the judges would continue to pass
| east changed plans since the last -- the judges did
not want to get into the business of redraw ng the
maps. So they went with the small est boundary changes
possi ble to account for population shifts.
And since all three districts have a

maj or popul ati on center, Las Cruces, Al buquerque,
Ri o Rancho, the population shifts did not have to be
maj or .

Q Okay. So when you | ooked at the history of
t hese congressional raises within CD-2, between 2002
and 2020, what did you find?

A Well, so if we study the 2002, you know,
t hat was the year that Steve Pierce first got elected
to Congress. And before Steve Pierce was in Congress,
he served two terms in the state house, 1996, he was

el ected, 1998, he was el ected. So he had al ready
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established a significant amount of name recognition

and fame in his district.

And so -- and Steve Pierce stayed in
that district until 2019, with one stint when he was
out for a while, and we'll talk about that. So

basically, from 2002 to 2019, with one break in
bet ween, Steve Pierce was the Congressman.

And | was around then, of course, and
observed things. And what | was inmpressed by was the
mar gi ns. He would win his elections by big margins.
And Steve Pierce prided hinself on not just worKking
the conservative areas. Steve Pierce focused on
Denmocratic constituencies. He went into predom nantly
Hi spanic comunities and Native American comunities
where, frankly, they usually vote Democrat, and woul d
talk to the | eaders there.

And so he was goi ng beyond what a
typi cal candi date would do, and as a result, he would
win his races by big margins. | don't think I'myou
have school in telling the story that in 2011,
received two calls from Native Anmerican | eaders and
t hey said, "Yeah, we know we all vote Denocrat," this
and that, "but holding all things equal, when you're
drawi ng plans for |egislators, we don't care about the

boundaries, we would |ike keep Steve Pierce as the
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person who represents us in the Second Congressional

District.” So it showed that he worked hard, wll he
did well. And he won by big margins.
So what am | getting at here? Well, in

2008, Steve Pierce decided to run for higher office
and he left his term he left his position in the
house. And so here he had an even playing field where
you didn't have an incunbent, and powerful incumbent,
he's no |l onger running, and what happens, the Denmocr at
wins the district, Harry Teague. And he wins it by a
pretty confortable margin.

Then, Steve didn't win his raises
statew de, but he ran for re-election after using the
race for U S. Senate, then in 2010, beat hairy
t oget her by big margins and was back in Congress.

Then in 2018, Steve Pierce decides to
run for governor. So he's not in his house seat
agai n, and what happens, a Denobcrat wins it. So the
two times he's not there within that 20-year appeared

and backs down to run for higher office, a Denocrat

Wi ns.

So what that tells me was, |'m note --
this is a safe -- excuse me -- a strong | eaning
Republican district, it is, and nost of the tinme. But

in the two cases here where he didn't run, the
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Denmocr at won. So that's why | call it a strong
| eani ng Republican district, not a safe guaranteed
one, because of the story | just told.

Q All right. Thank you okay. Let's turn
to -- and just | think we can briefly do these | ast
coupl e of opinions.

Your third opinion on Page 9 of your
report, tal ks about all three -- under SB-1, all three
of New Mexico's congressional districts became nore
politically conpetitive. Can you tell just briefly
expl ain how you arrived at that (inaudible)?

A, Yes, very sinmply. Kept away fromthe
i ndexes. Simply aver aged.

So in CD-1, for exanmple, there were five
congressi onal races. During the decade and | ooked'
average margin on victory and conpared it to do margin
of victory for 2022 with the new boundari es.

So, for exanple, in CD-1, under the old
boundaries in five elections, the average margi n of
victory was 21 percent. It was cut in half to 11 and
a half percent with the new district. And |I don't
know if you want me to go over the numbers, but that
was t he met hodol ogy we chose. It's within the report.

And in all three cases, the nost recent

raise in 2022, with the new boundaries, the margin of
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victory was |l ess than the average of the five raises
under the old boundaries.

Q Okay. We've heard in this case, and
realize you haven't been here until today, but we've
heard some testinmny some argument that the fact that
of all these three districts becom ng nore conpetitive
is actually a bad thing, that's a negative -- goes not
negative colum about the map.

Did you agree or disagree with that in
terms of the value of making these districts nore
conmpetitive?

A Well, | guess that a public policy question.
Peopl e could agree to disagree. | mean, ny view, if
you're just asking my view, people who represent very
safety districts can be very strong willed about their
opi ni ons and someti mes inflexible. If you | ook at
what happens in Congress right now, it seens |ike the
people who are trying to break the gridlock and try to
wor k out a bipartisan agreenment are the ones who live
in swing district. They want to get reelected by not
taking a very right wing position or left wing
position. | personal think conpetition is good, if
it's (inaudible) conmpetition, yeah

Q And I"m going to read you anot her quote from

anot her deci si on. This is in Maestas v. Hall case,
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2012- NMSC-006. This was the Supreme Court's decision
in that -- the case we've been tal king about, the 2011
redistricting case. And |I'min paragraph -- at the
end of Paragraph 41.

And the opinion states there, this is
the chief Justice Chavez, conpetitive distinct are
healthy in our representative governnment because
conpetitive districts allow for the ability of voters
to express changed political opinions and preferences.

Do you agree with that statement?

A Yes.

Q Based on your experience followi ng elections
in New Mexico?

A. Yeah. That's ny viewpoint.

Q Okay. Al'l right. | think I want to keep ny
eye on the time here, nmoving on to -- let nme just ask
you briefly about your fourth opinion, M. Sanderoff,
and that's on Page 11 of your report.

Here you say political party
regi stration numbers are not meani ngful predictors of
partisan performance in elections, especially in
Sout heastern New Mexi co.

Can you explain to us the basis of that
opi ni on?

A, Yes. So -- and if everyone is |ooking at
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their report, there's a visual on Page 13. It just
shows the percentage of registered Denocrats,
Republ i cans and I ndependents in the State of
New Mexico over time. And what it shows is that the
percent age of Denocrats continues to decline,
Republ i cans have been pretty stable, and | ndependents
rise.

Yet, at the same time in the State of
New Mexico, the state has become more blue, nore
Denocratic, especially in places |ike Al buquerque.
And we see that graphic visually on Page 12, where we
just take as an exanple, the president raises. Look
at 2000 and 2004 on Page 12. New Mexi co was known as
t he battl eground of battleground states in president
race razz.

Then by 2014, Obama won by 15, then by
10 percent, then by 8. And this chart, | made a
m stake in cutting and pasting. | left off the 2020
race where Biden won't by 10.8 percent, so that should
have been on the chart as well

And so the point was, on the one hand,
New Mexico is becom ng more blue, especially in the
cities. On the other hand, the Denocratic voter
registration continues to dramatically. And so |I'd be

cauti ous about using Denmocratic voter registration as
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the predictor of partisan performance. Especially you
t hen have all those Independents who are nore fickle.
They're up to 25 percent.

So that was, in a nutshell, why I
concl uded that.

Q Okay. Gr eat . And | think on Page 13 of
your report, underneath that chart you were pointing
to, you offered sonme observations or reasons why, you
know, there m ght be that disconnect between the
regi stration numbers and the actual political
performance.

A Right. One of the biggest reasons why
Denocrats are declining and Republican has been
stable, is because a |l ot of conservative Denocrats
have switched their registration to Republican. W
saw a | ot of that Southeastern New Mexico over the
| ast coupl e decade.

There was a time not that |ong ago in
Sout heastern New Mexi co, where there were Denocrats
and Republicans in Eddy County. You know, those days
are gone. And so if you have conservative Denocrats
swi tching over to become Republicans, Republican are
passing on (inaudible). They're being replenished by
Denocrats and they're switching parties.

And then Independents is another we have
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to be careful. Because a | ot of young peopl e have
di sm ssed both parties. A |lot of young parties are
di senchanted with the Denocrats and the Republicans.
And so they're registering without any affiliation,
and so that's confusing the data as well for the

pur poses of using registration to protect partisan
performance.

Q Thank you. M. Sanderoff, kind of shifting
gears a little bit and, again, kind of harkening back
to your deposition in this case, do you recall being
asked some questions about using or taking into
consi deration the location of oil and gas wells and
the oil and gas industry in redistricting? Do you
recall being asked some questions about that?

A | do.

Q And I think, if I"mcorrect, you indicated
in your deposition that you hadn't before in your
experience redistricting in New Mexico, you hadn't
been asked to do that or to take that particul ar
factor into consideration.

A. The factor of where the oil wells are in
drawi ng district boundaries?

Q Right.

A. I'"ve never been asked that.

Q Okay. Okay. Let me ask you this, though,
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just based on your decades of experience here in
New Mexico followi ng the politics in the state
government and all the issues that you follow, there
at Research & Polling.

Are you famliar with whether the oil
and gas industry place a roll in the New Mexico any?

A Yes.

Q And how would you describe that?

A. They play a fantastic roll, a big role.

(1 naudi bl e) quoted in the newspaper at -- people use
di fferent numbers, but 40 percent of the state's
government revenue comes from oil and gas. Revenue
streams are comng in fromthe | eases, the royalties,
the taxes, gross receipts tax, the payroll taxes. And
so oil and gas is a big driver of New Mexico's
econonmny.

Q Okay. And do you recall being asked in your
deposition a question about whether it makes sense to
split the oil wells among different congressional
districts in the State of New Mexico?

A | don't remember exactly what | said. I
think that | had never asked to. | f sonmebody had a
plan to create two voices within this nonolithic
group, that would be an example of what could be done,

| guess.
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Q Sure. And have you seen exanples, even in
this last redistricting cycle of any groups who
specifically asked to be split nmonth different -- two
have two voices, for exanple, in Congress instead of
one, and to be drawn across district lines?

A We're not talking oil and gas now?

Q Right, yeah. Just any -- any exanple that
comes to m nd?

A.  Yeah. The prom nent exanple is June any
puebl o. They wanted to be split between two
congressional districts, because Native Anmericans have
a lot nmore work with the federal government than they
have with the state. And so they want to be split
bet ween congressional districts. And the boundary
happens to fall in a place where that's doabl e.

Mescal ero wanted to be split between two congressi onal
districts.

Los Al anos County are, | drew all these
beauti ful plans for their consideration to unify
Los Al anos County, they said, "No, we want to be
split.”

Los Alanos -- I'mtalking state senate
now. ' msorry. They wanted Los Alanmps townsite in
one state senate district and White Rock in another

state senate district to have two voices there. And |
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don't know if you were just talking about Congress.
probably shouldn't have said that, but...

Q No, no. Just general examples, | mean, as a
general matter, based on again, your experience, your
knowl edge of the state, of how politics works in the
state, how districting works, is there anything
i nherently wrong with wanting to have two voices
representing a particular area, a particular industry,
a tribe, as opposed to one?

A If that's their strategy. You know, Eddy
County grew so much, as did Lea County. And so with
the citizen redistricting commttee, | drew these
beauti ful maps that Lea County could have its own
senator, Eddy County could have their own state
senator. And Eddy County conmm ssion said, "No. W
want to be split two or threes ways. We |ike having
rep .45's Lea County, Otero County, Eddy County and
sometimes" -- but it's just strategic decision of the
| TKPWHROUP about whet her they want to be kept together
or have more voices, where they m ght not ever el ect
somebody. But so | see exanples of that.

Q And it's a policy decision?

A It's policy political decision.

Q Okay. Well, thank you very much

M. Sander of f. Appreciate your time this afternoon.
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MS. SANCHEZ: |'ll pass the wi tness.
THE COURT: All right. Thank you.
Cross-exam nati on.
CROSS- EXAM NATI ON
BY MS. DI RAGO:
Hel | o.
Hel | o. How are you?

Good. How are you?

> O > O

Fine. Thank you.

Q So | deposed you virtually. You're taller
in person. | "' m probably shorter in person than you
expected, so | guess we're even. As Sarah nmentioned,
| have too much paper.

Okay. | guess it's probably easiest to
just go into what you were just testifying about, |
t hink you said, the Indian reservations mentioned they
wanted to be split up. You m ght have menti oned
another -- | think you weren't tal king congressional
redistricting or -- but maybe Los Al ampbs, or --

A.  Yeah, state senate.

Q State senate. Okay? Did anyone fromthe
oil and gas industry indicate that they wanted to be
split up in this redistricting process?

A No, not to ne.

Q Well, and you actually participated in the
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CRC redistricting process, right?

A We did.

Q And -- that's pretty cool, by the way. You
attended nost of the public neetings that the CRC held
because RPI staffed -- your conmpany staffed those
meetings, right?

A. Right. And the ones | didn't attend, |
wat ched on Zoom

Q Oh, I didn't know that. Okay. So during
all those public meetings, did you ever see anybody
ask for the gas and oil industry to be split up?

A.  No.

Q As far as you know, no one at the CRC
comm ttee had the goal of spreading out the oil wells
in the state, right?

A. They -- to nmy know edge, no. They've never
requested any plan fromus to draw that would do that.

Q Okay. And what about -- | think you said
you've been doing this since 1981. Have you ever had
a request to split up the oil wells in the state?

A.  No.

Q Have you ever -- before this case, have you
ever even heard of sonmebody wanting to do that?

A.  No.

Q So there are a lot of oil wells in the
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sout heast, right?

A Yes.

Q Sout heast of New Mexi co. | don't know if
that's why you hesitated, but | should -- | should
clarify.

A | was just clearing nmy throat.

Q Okay. And a |ot of people who live in the
sout heast also work for the oil industry, right?

A Yes.

Q And you agree that a |lot of voters in
Sout heastern New Mexi co have a common outl ook, right?

A Yes.

Q And some m ght even call that a comunity
after interest?

A Yes.

Q And do you think it's because of this comon
enpl oyer -- not a comon enpl oyer, but working for the
same i ndustry?

A.  Anong ot her things, yes, sure.

Q Are so you also were testifying that SB-1
made D-2 nmore Denmocratic, right?

A Yes.

Q And | think you said under RPI's partisan
performance i ndex, D-2 is now 53 percent Denocrat and

47 percent Republican?
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A. Correct.

Q And you weren't | ooking at what the partisan
performance i ndex of D-2 was under the previous map,
right?

A, No.

Q Okay. So it wouldn't matter to you if SB-1
made D-2, that's congressional District 2, like 20 map
number of times more Denmocratic? It wouldn't matter
to your analysis that it's competent now?

A We didn't focus on that topic. W focused
on the topics in ny report regarding conpetitiveness.

Q Okay. So you weren't |ooking at, like, the
changes that had been made.

A. Correct.

Q Okay. Are and your personal definition of
conpetitiveness is where the district is between 54
and 46 percent Denocratic to Republican?

A. As a starting pointed, yes.

Q Okay. Or either, | guess it could be
Republican to Denmocrat?

A.  Sure.

Q Okay. But this range is not based on any
research or ~ studies ~ studs, right?

A.  No. It's based on my experience of 40 years

of using it.
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Q Okay. So -- and | understand in your
deposition you couldn't remenber any exanples where a
Republi can had gone a district that was percent
Denmocrat. And you have since gave a couple exanples,
right?

A. Correct.

Q But you also testified at your deposition

t hat a Republican winning a district that was 54

percent Denocratic would be a rare event. Do you
still agree with that?
A.  Under many circunstances, | believe -- well,

| found two and where one of them it happened three
times. But | would say, to answer your question, that
the 54/ 46 would be the starting point. | woul d want
to see nore factors for me to then say the Republican
has a reasonabl e chance of w nning.

If, let's say, the Democrat had a higher
name recognition or there was some baggage with the
Republican, then the 54/46 could beconme very, very --
t he Denocrat could beconme very vul nerabl e.

So that's why | say it's a starting
poi nt . | would | ook deeper into other factors to
determ ne whether it's feasible for a Republican to
win a 54/46 district.

Q Okay. So --
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A. All things equal, it would be a |ong shot at
54.

Q Okay. So it would be difficult?

A. Holding all things equal. But oftentines,
there's not. Oftentimes there's great opportunities

for the Denocrats or the Republicans at the 54/4611.

Q Okay. And | think we agreed in your
deposition that if anyone could guarantee that Juan
party would win a district, that either one of us
woul d be a very wealthy person. So | understand that
there's -- anything could happen?

A Right.

Q Okay. And you did also say in your
deposition that the only way -- well, | don't want to
put words in your mouth. | think you said that if a
Republican won a district that was 54 percent
Denmocratic, that it would be for a special reason.

And t hat sounds to me what you're saying now?

A Well, it could be for a special reason. [ ''m
saying it could be for other reasons, as well. But
yeah, sometinmes | egislators get defeated because of
controversies. Oftentimes those people end up getting
defeated in their primary, so they don't even make it
to the general election.

Q Right. Okay. So you testified that D-2 is
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now 53 percent, which is an emergency nore -- a
percentage -- well, a percentage less -- wait, it's 53
percent Denocratic is what you said. Okay? Right?

A.  Yeah. It's actually 2 percent, but which is

a spread of --

Q Oh, yes.
AL -- 6 points versus 8 points, right, 54 --
Q Yes, thank you. ' m glad you clarified that

for me. That really hel ps. Okay. So anyway, the
guestion is, if the DPlI is 53 percent, would it still
be difficult for a Republican to wi n?

A Well, | guess -- no. | guess because we're
seeing evidence of that now, we're seeing a percent
Denocratic performance and a 47 percent Republican
performance in that same district, CD-2, and the

Republican came within seven-tenths of a percent of

winning it. So | would say no, it would not be
difficult.
Q Okay. Now, what about -- and we tal ked

about incunmbent at your deposition, too. And I
beli eve you agreed that incunmbent have an advant age at
the polls, correct?

A Oftentimes, yes.

Q Okay. So now why don't we make that

district just 53 percent Denmocratic, but there's a




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

246

Denmocrat who is an incumbent? Now is it difficult for
a Republican to win that district, all things being
equal , you know, putting aside a special situation
where there's a scandal or sonmething?
A I think it's -- the case of CD-2, no, |
woul dn't agree with you, because CD-2 is a
conservative district. And the Denocrats to be nore
i beral.
Look what happened with Xochitl Torres
Small, she won when she had no record. But then when
she had a record, Republicans were able to paint her
as too liberal, and then she | ost.
| think Vasquez could fall into that
same phenomenon, where even though he's the incumbent
now, | think he's fairly vul nerable.
Q Okay. So there are a |lot of people in CD
two that are conservative, | think you just said?
A Yes.
Q Okay. Hold on just a second.
MS. DI RAGO: May | approach?
THE COURT: Sur e.
MS. DI RAGO: | promse we will be quick
am exhaust ed.
BY MS. DI RAGO:

Q Okay. So | don't think |I've actually asked
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you about this at your deposition. So this was from

M. Brace's expert report. And M. Brace is one of
t he defendants' experts. | know | asked you at your
deposition if you read M. Brace's report. I s that
still true, haven't? And you said no. s that still

true haven't read it?

A Still true. | have not -- | have not seen
this or read his report.

Q Okay. So that's fair. So with what | want
you to |l ook at, then, is this second row here. And by
the way, the title here is NM underscore past SB-1
mat ri Xx. So this is informati on data that M. Brace
collected and put together in sort of easy to read |
think chart. And then the second row here shows
presi dential elections, 2020, 2016 and 2012. And then
you can see on the left, you can go across by district
to see -- now, what would happen if SB-1 the |ines
were in play during these years, where the -- who the
district would vote for.

And so what | want -- let's start with
2020 and | ook across -- so we're cons rating here on
District 2. And you see that District 2 under SB-1
woul d have el ected Biden by 53 percent, would have
voted for Biden by 53 percent?

A. Just for clarification --
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t his.

2012,

> O >» O >» O

A

''16

Q
A
Q
A

returns,

the new

t ook place today and SB-1 was i

better

O >» O >» O > O

way to say

Sure?

-- are we on the second row? What you --
He.

-- are we on?

' m sorry. Yeah.

Can | ask a question to help nme understand
Pl ease.

So we're at the three presidential years,
and ' 20.

Yeah?

Are we | ooking --

20 -- yes, you're right?

2020. Are we | ooking at actual election

or

boundari es?

Yes,

are we | ooking at

under

what

| got | ost there.

t he new boundari es.

So these are --

So it
Got it.
Yeah.

Got it.

But it's

di dn't

it

actually happen.

- | guess it's if that election
n -- or | guess a
is if the SB-1 lines were in

woul d happen under
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pl ace at that time of that election?

A It took me 2020 election results and
reconfigured them under the new CD boundari es.

Q That's right.

A. Okay. Just want to sure | understand.

Q No. | -- that's totally fair. So it
strikes me -- and District 2 would have el ected --
woul d have voted for Biden?

A. So there's that 53.0, the same as the

parti san performance i ndex.

Q Right, because -- right because it is, yeah,
yeah.

A. Now, this is actual elections as conpared to
(1 naudi bl e).

Q Yeah. So --

A. That's good.

Q No. You have a got i ndex. And by the way,
|'ve tal ked to people about you, and they all say
you're the man, so you know your stuff.

Okay. So CD-2 would have -- this --
well, we're not in District 2 anynore, but District 2
woul d have el ected Biden. And then why don't you | ook
at 2016. District 2 with all the conservatives woul d
have elected Hillary Clinton by 53. W got 53. 37

percent. And Obama, go across, District 2 would have




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

250

el ected Obama by 54.89 percent, which is funny, base
even nore than District 1 there.

But my question to you is, does that
surprise you, knowing -- and you just said that
District 2 has a |ot of conservative people. Does
t hat surprise you?

A Well, | guess the answer is no, because we
testified our partisan performance index for C2
t hrough assistant 3 percent. And so we're seeing
(i naudi bl ) nunmber in 2020. Remenber that /WHAOER

| ooki ng at is exogenous raises, you know what if Joe

buy again don't live in the congressional district,
they don't live in Hobbs and Las Cruces, so all those
| ocal factors you're not taking into account. So

t hese indicators have val ue. But let's remenber what
actually happens within the congressional districts
t hensel ves.

Q Right. So anything can happen, and you did
testify to this at your deposition that, you know, it
depends on where sonmebody |lives and if they're an
i ncumbent and a | ot of things. But this is sort of, |
don't know, al most renoving those consi derations and
just saying on an average what woul d have happened in
District 2, which is so conservative. They would have

elected Hillary Clinton. Does that -- | mean, that
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surprises me?

A. Again, because we had an index show ng
something simlar, and then explain the difference
bet ween the performance i ndexes and the actual
election returns in the district, I'm not surprised.

Q Okay. So we are not in district -- we're
not sitting in District 2 anynore; is that correct?

A We are --

Q Or do you know?

A -- in Lovington, and Lovington is in CD-3.

Q CD-3. Okay. Are we in the same district as
Santa Fe?

A. Lovington is they same district as -- it's
CD-3, the same as Santa Fe, correct.

Q Okay. How far is that?

A Well, let's just call it a four-hour drive.

Q Okay. \What about San Juan County, however
is that?

A.  Six hours.

Q Really? |Is that all?

A. G ven the road network, it's not a -- not as
the crow flies. (Ilnaudible).

Q Okay. And | can testify to that?

A.  San Juan is the northwest corner of the

state, yes
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Q I'mvery, very close to being done, but | do
have to ask you another question about (inaudible).
So this is exhibit --
MS. DI RAGO: Can | approach, your Honor?
THE COURT: Yes.
MS. DI RAGO: So, so this is Exhibit 1 from
yest erday. | don't know if you want these
(i naudi bl e) .
THE COURT: ' ve got one. |'ve got it.
MS. SANCHEZ: | have it, too.
BY MS. DI RAGO:

Q Okay. | believe | did show you these at
your deposition.

A, You did. Yeah, | had given it a very quick
read, but yes.

Q Yeah. Okay. Well, like |I said, you get a
shout out and a good one in these, but that's not why
| "' m asking you, exactly. But my question, so why
don't we go down -- | do want to ask you in this,

li ke, a green box that says: That's good. You're
usi ng Sanderoff's DPlI, right?
Do you see that box?

A. | do.

Q And it says, NCEC gave them at 53 percent,
but their methodology is too generous, Brian is
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better.
Yeah, okay. So does that mean that NCEC
skews more Democratic with their numbers?

MS. SANCHEZ: Obj ection to the foundation.
She's asking himto specul ate what some unidentified
person said in a text message.

MS. DIRAGO:. Well, and I can lay a little
bit more foundation. | assume, he does polling, that
he woul d probably know who this is and what it means.
But it could -- fair point, | could ask himthat
first.

THE COURT: Go ahead and ask that.

MS. DIRAGO: If | weren't so tired, I'd
probably think of that.

BY MS. DI RAGO:

Q But do you know what NCEC is in this
context, or can you guess?

A | think it's the Denmocratic party's -- it's
a partisan performance i ndex of another organization.
Frankly, 1'm not sure exactly which one.

Q Okay. And | don't really -- 1'"m not asking
this to know who they are or for the truth of it.

My question is, do you think that

your -- that RPI's index skews Republican?

A. Do | think it does?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

254

Q Yeah.

A.  No.

Q Okay. Have you been told that before?

A. I've been told everything. All sides tell
me - -

Q | don't doubt that.

A All sides tell me everything.
Q Okay. So let's nove down to that -- the Red
Box that starts with Sanderoff's DPI

And it says: Sanderoff's DPI for your
Map His 51.8 percent. That's not enough for a
m dterm el ecti on. So we adjusted some edges, scooped
up nmore of Al buguerque and now are at 53 percent.

And you did testify that CD-2 is now 53
percent Denocr at. | just want to know if you agree
that CD-1 under SB-1 is now 54 percent.

A. Under a DPI?

Q Yes. Was the DPI 54 percent -- is CD-1's
DPI now 54 percent under SB-17?

A Off the top of ny head, |'m not sure. But
it would be close to that.

Q Okay. And what about CD-3 being 55.4
percent ?

A. | think that -- again, | don't want to

overly specul ate, but that's not an unreasonabl e
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nunmber . | don't know if it's to the 10th --
Q Okay.
A. -- because | don't have those numbers in

front of me.

Q So you don't have any reason to think that
what Senator Stewart is saying she did, you don't have
any reason to doubt that's what happened?

A.  \When you say "what happened"?

Q That --

A. Oh, that they --

Q That that's what they did to SB-1.
A Well, let me just read this.

Q Sure.

A

So we adjusted some edges, scooped up nore.
It 1 ooks Iike they increased the
Denocratic performance in CD- 2.

Q And what about the other districts?

A Well mathematically, they'd fall, they would
go down.

Q Okay. So if you increase the Denmocratic --
the DPI in one district, it's got to come from
somewhere, right, so the DPlI in the other districts
woul d go down?

A. Correct.

Q And is that --




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

256

A. At least in one of them Possi bly in both,
at least in one.

Q True, true. Okay.

A. Just sinple math.

Q And is that what happened between Map H and
SB-17

A Map H, Concept H, is a CRC map. Just
t hi nki ng out | oud here.

Q Yeah, sure. Go ahead.

A Well, so what is your question?

Q M question is if that actually happened. I
just want to know if that happened, that what she's

texting she's saying she did, did that actually

happen?

A. You're asking nme if Senate Bill 1 ended up
at 53 percent DPI. And the answer is yes.

Q Yeah, that we know. | ' m aski ng about now
senate -- CD-1 and CD- 3.

A. | don't have those numbers in front of me to

know if it's the exact nunber.

Q Okay. But you have no reason to doubt that
t hose are the exact nunmbers?

A. | have no reason to doubt that -- | don't
know for sure. They don't seem unreasonabl e. But |

don't have those nunmbers in front of nme.
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Q Okay. That's great. Thank you. Let me see
here. | think we're al most done.
Okay. You did not |ook for indications
that the drawers of SB-1 had partisan bias, right?
A.  VWhether | | ooked for indications?
Q Right. As an expert here and with your

expert report --

A, No.
Q ~-- that's not what you were | ooking at?
A. That's not what | was | ooking at.

Q Okay. And | think you said that you're not
in the business of assessing or evaluating pl ans,
right?

A. Correct.

Q And it's not --

A.  \What | meant by that was, on the fancy
computer sinulations and - -

Q Okay.

A. -- doing that highly specialized work, we're
not in that business.

Q Yeah.

A. Obviously I look at DPI as partisan
performance i ndex and assessing things. But no, we
don't -- we don't do that very specialized work. But

| guess experts on both sides had spoken about it
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t oday or yesterday.

Q Yeah, | don't know if they're continue doing
that work after this trial.

Okay. So but you've never provided
anal ysi s about whether a map has been partisan
gerrymandered, right?

A 1've never -- correct.

Q Okay. And you -- you're not providing an
expert opinion about whether SB-1 has be part January
gerrymandered here?

A. Correct.

Q Okay. That's it.

A, Great.

THE COURT: Redi rect ?

MS. SANCHEZ: No, thank you. Your Honor.

THE COURT: All right. | apol ogi ze. | just
have a couple quick questions.

You mentioned, and it's been testified
ot herwi se, too, about the increasing number of
interested or no party -- |I'm not even sure how
they're indicated now i n New Mexi co, but people who
are not Denmopcrat or Republican or even really third
party, that that number increased |ast several years,
correct?

THE W TNESS: Yes. They're technically
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unaffiliated. They're not independent party, small
i, independent, unaffiliated, where they -- when they
regi ster to vote they choose not to select in -- any

established party.

THE COURT: All right. And you mentioned in
your report that many young people decline to state a
party affiliation when they register but they often
vote for Democratic candi dates, correct?

THE W TNESS: Yes. The young ones.

THE COURT: So is that significant enough,
and if so, how do you -- when you're doing this
t wo-party system analysis for, you know, RPI or PP I,
political -- the partisan performance i ndex, does
t hat skew that? Because there's an increasing nunber
in the district that aren't voting. How do you
account for that?

THE W TNESS: Well, the DPlI is based on
el ection returns. So it takes into account how
| ndependents are voting.

THE COURT: Okay.

THE W TNESS: So it doesn't skew anyt hing.
Where it backs tricky in our polling, our public
opi nion polling --

THE COURT: Ri ght .

THE W TNESS: -- where we segment the
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results by party and we get to see how those young
| ndependents are voting more live really. But it
doesn't affect our DPlI because we're | ooking at
actual election returns.

THE COURT: Last question about
conmpetitiveness. You had nmentioned that 54 to 46 is
your conpetitiveness range, you said your starting
poi nt .

THE W TNESS: Starting point.

THE COURT: And then you -- in your report,
you say other factors taken into account to determ ne
whet her a race is conmpetitive, are name recognition,
favorability, relative stepping and quality of the
candi dates and their ability to raise canpaign funds,
et cetera is there any way to quantify that?

THE W TNESS: No. That just takes judgment
and experience.

THE COURT: Experi ence, correct.

THE W TNESS: You know, if one candidate is
really well known and well |iked and the other
candi date is unknown, you know, that's going to be
really valuable in your assessment.

THE COURT: So, for exanple, and this was
testified to yesterday, | believe, by the plaintiffs’

expert, for this past election for District 2 that's
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under the SB-1 plan, even though Yvette Harrell was
an i ncumbent and even though it was a good year or
Republ i cans, they took back the house of
representatives, she was one of only two incumbent
| ose re-election in the house.

THE W TNESS: That's correct.

THE COURT: So those other factors, the
i ncumbency, nanme recognition, all those didn't real
hel p her. Even though she same close, it didn't
really help her, correct.

THE W TNESS: Yeah. She's a one high who

to

Iy

termincumbent. So maybe it gave her sonme hel p. Not

to the level of 20 years worth, like Steve Pierce.
You take other things into account.

did have the race agai nst Xochitl Torres Small wher

She

e

she was beaten up pretty bad in terms of negative TV

adds. But then again, she ran her own adds that we

very positive and very good, take that into account
But in this case, the incumbency

advant age that she had was not enough to get her ov

the finish |ine.

THE COURT: So does that affect at all yo
assessnment that it is still a conpetitive district?
THE W TNESS: Yeah, it is. | believe it

a really conpetitive district, just because of what

re

er

ur

i's
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said earlier about, you know, now that Gabe Vasquez

has a record, you know, typically in politica

campai gns, the other side will use a record agai nst

you. And so | sincerely believe that that's --

this raids could go either way. And he doesn't

t hat

necessarily have the advantage or the di sadvantage.

THE COURT: Okay. All right. Thank you I

appreciate it.

Any ot her questions based on the Court's

guestioni ng.

MS. DI RAGO: No, your Honor.

MS. SANCHEZ: No.

THE COURT: All right. Thank you
M . Sanderoff, you can step down.

THE W TNESS: Thank you.

THE COURT: Okay. Do you have any ot her

wi t nesses.

MR. OLSON: No wi tnesses, your Honor. We
just need a couple things.
THE COURT: Okay. | also want to make sure,

just because | wasn't certain, was his report moved

into evidence.
MS. SANCHEZ: | failed to do that. I
we could do it now, because we're going to nove

(i naudi bl e) .

guess
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MR. OLSON: Move Exhibit D, your Honor into

evi dence.

THE COURT: That's his report?

MR. OLSON: ls it C

MS. SANCHEZ: D. Dis --

MR. OLSON: | think D

THE COURT: D. Any objection to Exhibit D.

MS. DI RAGO: No. No obj ecti on.

THE COURT: All right. Exhibit Dwll be
adm tted.

MR. OLSON: Your Honor, just so it's clear
for the record, we tal ked about stipulation after the
exhibits that were attached. The annotated findings
and concl usions, but we would formally nove the
adm ssion of Exhibits 1 through 36 that were attached
to our annotated findings and concl usions.

1 through 35, your Honor, was attached
to the annotated findings and concl usions submtted
on Septenmber 15th, 2023.

And Exhibit 36 was attached to the
annot ated sort of rebuttal findings of fact and
conclusions of |law submtted on September 20th, 2023.
So we would make sure -- we'd nmove formally for the
adm ssion of those.

THE COURT: 1 through --
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MR. OLSON: 36.

THE COURT: Are there two groups then, are
you sayi ng.

MR. OLSON: There's one through 35 are
attached to the initial.

THE COURT: Okay.

MR. OLSON: The filing on September 15t h.
And 36 was attached top the filing on September 20t h.

THE COURT: Okay.

Any objection fromplaintiffs?

MS. DI RAGO: No obj ecti on. But | would Iike

clarification on -- and it doesn't have to be right
now. But I know you said we're going to revise our
findings of fact. Are we going to be allowed to use

evi dence that were in our previous findings of fact
t hat were not admtted here at trial.

MR. W LLI ANMS: Except (i naudible).

MS. DI RAGO: Sure, sure, sure. Well, you're
right. | don't take issue with the ones they have
objected to based on authenticity, but all the other
ones. But |I'm not just not clear on the procedure.
| wasn't aware that we had to nove themall into
evidence. And maybe we don't, in order to use them
in our forthcom ng brief.

THE COURT: So my understanding at the
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beginning is that there was a stipulation that
were com ng in.

MR. OLSON: Yeah, | want to make sur

t hey

e for

t he record. Yeah, there is a stipulation, your

Honor .

THE COURT: | think he's just making a

record formalizing that they're com ng in.

MR. TSEYTLI N: Your Honor, you know, not
only -- we also are going to have additional ones
that come in /TW production, so --

THE COURT: Okay. We'll talk about that in
a m nute.

MR. OLSON: Sure.

MS. DI RAGO. Okay.

THE COURT: So they'|l| be adm tted.

MR. OLSON: The only other thing, your
Honor, we would nove Exhibit E. "Il show to the

Court. This is the first eight pages of the report

post section review, the legislative finance

commttee after this |ast session, regular session of

the | egislature.

And the reason for that, your Honor, is

it just is being tendered for the -- to -- because it

hi ghlights the inmportance of the oil and gas i

to the state as a whole, both from standpoi nt

ndustry

of the
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state's econony,

tender it for that purpose, Exhibit E.
THE COURT: Any obj ection?
MS. DI RAGO: So what -- sorry.
t his?
THE COURT: This is --

gquesti oning one of the witnesses today,

MR. OLSON: It was, your
report
is an arm of the | egislature. It's --

handl e budgeti ng and revenue matters.

and the state's budget.

Honor .

fromthe | egislative finance commttee,

So we woul d

VWhat is

this was used in

correct?
And it's a
whi ch
has a duty to

And it's being

tendered for the purposes that | just stated.

MS. DI RAGO: | don't really -- | don't have
a problemwi th that. | mean, | obviously can't read
it to see if there's |like hearsay and other things in
here that's objectionabl e. But | don't think your
Honor will use it for that purpose. So | don't have
a problemwith.

THE COURT: It's a government probation
report.

MR. OLSON: It's a governnment document, your
Honor .

THE COURT: "1l admt Exhibit E.

MR. OLSON: And then we rest, your Honor.

THE COURT: All right. Rebuttal w tnesses?
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MS. DI RAGO: No.

THE COURT: Okay. All right. Do you want
to tal k about the exhibits that were in question now?

MR. TSEYTLI N: Your Honor, the only exhibits
in question were a couple that they objected to in a
motion in limne. As | indicate then, we hadn't
intended to rely on those and we didn't rely on them
in trial and we don't intend to rely on them now.

THE COURT: Al'l right. So are you gag to --
you'll wi thdraw those.

MR. TSEYTLI N: Yeah.

THE COURT: Okay.

MS. DI RAGO: Yeah. If we could -- we'll
woul d you those, if any. | just don't know offhand
if we have any exhibits that we haven't used here
that are in there. | don't think we do.

THE COURT: Okay.

MS. DI RAGO: But if you want me to go and
check to be sure, | can do that. But if we do have a
stipulation that they all come in, besides the ones
that they've objected to based on he or she, |
believe, then that's fine.

THE COURT: Are you okay with that?

MR. OLSON: ' m okay with that, your Honor.

THE COURT: Okay. All right. Let me ask,
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is -- is it the intent to do closing argunents?

MR. TSEYTLI N: Yeah.

MS. DI RAGO: Yeah.

MR. TSEYTLI N: | mean,
| at e. It's | ate here. | can do

just --

| understand we're

brief in my closing,

THE COURT: You want to do it tonight or you

want to do it tomorrow?
MR. TSEYTLI N: | "' m sorr

THE COURT: Toni ght or

y, your Honor?

t omorr ow. We have

the courtroomreserved for tonmorrow.

MR. TSEYTLI N: Sorry?

THE COURT: We have the courtroomreserved

for tomorrow.

MR. TSEYTLI N: | think I'"d only prefer to do
it today. (I'naudible) till 5:30 yesterday. | can't
i mgine that -- | mean, |'mnot -- | mean, | can
[imt nmyself to 15 means m nutes.

MS. SANCHEZ: | can, too.

MR. TSEYTLI N: (I naudi bl e).

THE COURT: Okay. We're going to have to

take a short break before we do that then. Okay?

And then, do you have any other report

on -- from your people with the discovery.

MS. SANCHEZ: | haven't

had an opportunity
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to check since we | ast spoke, but | can run out now

and try to get an update on this /PWRAOEBG.

THE COURT: All right. That would be good.

And then --
MR. TSEYTLI N: (1 naudi bl e) .
THE COURT: And | do want to tal k about
t hat, then about how we're going to handle that f and
when it comes through. Okay? All right.
MR. OLSON: Thank you, your Honor.
(Recess held from 4:50 p. m
to 5:07 p.m)
THE COURT: \What was Exhibit D? We're
| ooki ng for Exhibit D. | probably have it here, but
do you remenber what it was?

his or.

| put t

to put

MS. SANCHEZ: Dis M. Sanderoff's report.

THE COURT: Okay. And was the marked copy

MS. SANCHEZ: | think I handed it -- | think
he mar ked copy on the wi tness stand.

THE COURT: Okay. You want to -- you want
a --

MS. SANCHEZ: Sticker?

THE COURT: -- sticker on this one and --

MS. SANCHEZ: Sur e.

THE COURT: You' re good, you're good.
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MS. SANCHEZ: That's the marked one? Okay.
Gr eat .

THE COURT: | think this is a deposition and
some ot her things.

(1 naudi bl e crosstal k.)

THE COURT: | don't think anything in there
is an exhibit, correct.

MR. W LLIAMS: None of this was adm tted,
your Honor.

THE COURT: All right. On the record?

Okay. We are on the record. The
evidence is closed. Plaintiffs may make cl osing
argument .

CLOSI NG ARGUMENTS
MR. TSEYTLIN: Thank you, your Honor.

When | stood up here yesterday, | said
that we would bring into trial eight categories of
evidence that showed beyond any reasonabl e dispute
that this was an unconstitutional gerrymander under
Justice Kagan's test.

Now, there was obviously a | ot of heat
about the simulations. But | think most of the eight
categories that | prom sed were essentially
undi sputed. So |I'm just going to go quickly through

them and summari ze sone of the evidence that we did
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put .

First with regard to the statenments, we
have the statenments of Senator Stewart which provided
the DNA of the gerrymander. We asked nultiple
wi t nesses about those statements. There really is
only one account of those statements that makes any
sense, which is that the Democrats who controlled the
| egi slature were trying to create a near perfect
gerrymander by pushing up the DPI in District 2,
whi |l e not pushing -- as close to 54 as they could,
whi |l e not pushing it below 54 in other districts,
making it a near perfect gerrymander.

We have additional discovery that we're
going to be getting in the next couple of days. Some
of it has already started rolling in fromthe
congressional staffer. You'l |l see in our |ater
subm ssions nore evidence of the same character.
There's a clear, obvious, undisputed plan of creating
a bal ance of near perfect gerrymander with a rob
Peter to pay Paul principle. That's the statenents.

Text category is the process. W put on
three witnesses here, conpletely undi sputed that this
process was entirely partisan. Republicans in the
house and the senate were conpletely | ocked out of

t he process. It was done entirely one-sided.
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Denmocrats wouldn't even invite Republicans into the
meetings. They accepted none of their ideas, none of
t heir changes. Again, entirely undisputed.

Next is the voter registration stuff.
We put in undisputed fromthe secretary of state's
office through M. Trende's testimny and report that
the registration in D-2, which was the craft
district, went from zero percent, exact by even, to
13 percent Denocrat.

Now, understanding M. Sanderoff doesn't
l'i ke registration as nuch, but the state Suprenme
Court asked us to focus on it. Footnote 13 in the
Supreme Court's decision specifically talks about the
change in the voter register separation, and | think
with regard to change, what M. Sanderoff said he
didn't Iike about registration is you've got folks
who are increasingly -- young fol ks, increasingly
regi stered as Independents and things of that sort.
You know, that m ght account for kind of the static
state of where the registration starts, but it
woul dn't account for the delta, the change that
occurred, the change that occurred when they nmoved
from where it was before to SB-1 was a 13 point
registration swing in the Denocrats favor. Exactly

the kind of thing the state Supreme Court told us to
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| ook at.

Next, this is the DPI, the various
aggregators. And here are the story from actually
all four expert witnesses and the three that
testified here and then M. (Il naudible) report is the
same, which is the same story as in Senator Stewart's
Texas that will be in the additional evidence that's
bei ng produced now, which is that the district were
essentially balanced to be a near perfect
gerrymander, 53 for D-2 and then 54 and 55 for the
ot her two. So a near perfect gerrymander, which a
perfect gerrymander would be 54, 54, 54, given the
political geography.

And by the way, the kept of a perfect of
gerrymander was 54, 54, 54, which M. Trende tal ked
about was undi sputed in this trial. My friends asked
hima | ot of hard questions, harsh questions about
his simulations. Actually no questions, no push back
on that part of his analysis. And that is | think
undi sputed before this Court, and it's actually
supported by the evidence in the other three and kind
of the aggregate of -- sonme would call it DPR, some
would call it RPR, some would call it an index. But
it all really leads to the sane.

Now, what we just heard from
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M. Sanderoff, is that well, notw thstanding this,
this doesn't lead to entrenchment. But what

M. Sanderoff also testified is that he defines
entrenchment as impossible or difficult to win the
district.

We're happy with that phrasing. It is
clearly difficult for a party to within a district
where the undi sputed evidence is that it's a 53
percent to 47 percent district. That means that in a
neutral year, with equally strong candi dates and
equal funding, everything being equal, the Denocrats
are going to win that 6 by 6 points.

s it difficult for a party to win a
seat that the other side has by 6 points? Of course
it is. That's six points. And we -- and | heard
M. Sanderoff talk about the 2022 el ection. But t hat
really supports the same conclusion. You have an
i ncunmbent, which is worth a couple of points. You
had a national public -- | think M. Trende's report
says that a Republican won nationally by like 3 or 4
points. That's alnost close to the 6 points right
there. That would account entirely for the close
race.

But | think it is nost fair to measure

difficulty, which is M. Sanderoff's account for
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entrenchment, standard for entrenchment, based on and
a neutral year, with neutral -- that's why, by the
way, Senator Stewart was tal king about DPlI and sayi ng
that 51. eight percent DPI in a mdtermis not enough.

Because what you want -- so what's
difficult for the other side to win is that buffer.
So that when you have a difficult year for you, a

hard year for

to could you please because the other

wi nd at their

you're still |

focused a | ot
cl ose. Again,

Supreme Court

decided in Rucho is an inportant

there was also a very close raise that

t hat map,

a Denocr at
al so just one
t heir
testinony that

up their --

i ncumbent

guesti ons.

you,

sails due to the nationa

ke Iip to win.
And so -- and |
on the fact that
| woul d underli

said that

ins a Republican year

t hat
Now, the next
comment t hat

They brought

Republicans could win if

the turnout.

But

because t he other

t he Maryl and case t hat

al npost

category of --

M. Gall egos'’

si de has gotten
side has got --

envi ronment,

understand my friends
the 2022 race was

ne that the state
was
benchmark. There,
happened under
And there, that was
| ost.

and t hen

t hey made during one of

up M. Gall egos see

t hey boosted

testinony in Texas,
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what he said afterwards, is that it's not an even
playing field, that it could be difficult, which is
exact | will the standard that M. Sanderoff talked
about is this -- for entrenchment, which is difficult
to win. And that's conmpletely consi stent.

Now t he text door of evidence that |
prom sed we'd talk about is the unnecessary movement
of a |lot of people. You' ve heard Mr. Trende talk
about that, but in order to balance the districts for
equal population to comply with the constitutional
requi rement for equal popul aceness. You needed to
move about 23, 000 peopl e.

What happened here is a novement of over
500, 000 people, which is exactly the kind of thing
t hat happened in Maryland that Justice Kagan relied
upon. And t hat evidence came in from M. Trende. He
wasn't questioned on it and nobody pushed back in any
way on it. So that aspect of our proof is
undi sput ed.

The next thing that | prom sed that we'd
present is the DNA of the gerrymander, how exactly
did the Denmpcrats do this al nost near perfect
gerrymander . And you heard Mr. Trende testify that
what happened is they took (inaudible) and they

surgically noved around voters so you were adding
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Denmocrats to District 2 and you were taking
Republ i cans out. You pointed to objective data
showi ng that. There was no questions fromny friends
on the other side on that part of his testimny from
either of their experts or their expert that was not
testifying, M. Brace, owner that. So that is also
undi sput ed.

And by the way it also matches up with
what Senator Stewart said in text messages, was that
t hey took Concept H, 51.8, said that's not quite
enough for a mdterm And they moved -- they scooped
Republicans into the -- Democrats into that district,
scooped Republicans out, made it a near perfect
gerrymander .

The next category of evidence which got
the most during this trial was the sinulations.

M. Trende's sinulations which he testified, | with
submt, very credibly those that this is an extreme
outlier. M. Trende coded into his simulations only
traditional registering criteria, neutral criteria.
There was no question fromthe other side that any of
this criteria were somehow i nadequat e. So |'m not

bel abor that. | think -- | think he's testified very
credibly.

Now, with regard to Dr. Chen, he's
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obviously a very technically proficient expert and if
he had not been forced or asked by my friends on the
other side to cook the books but putting into a
clearly partisan factor into the sinmulations, | have
every confidence that his sinmulations would have
shown exactly what M. Trende showed. And whil e we
don't have that as evidence before the Court, we've
asked him "Do you" -- "could you say that you're --
t hat SB-1 woul d not be an outlier if you didn't put
in that oil well considerations?" He couldn't say

t hat . He feels very, very careful to say that I'm
not giving any opinions that this is not a
gerrymander .

Whi ch, by the way, in other cases he
testified he has given that opinion for. And he kept
saying very careful, because he's a very careful
expert, that he was not going beyond that.

And | think the reason for that is what
he also testified right at the beginning of ny
col |l eague's questioning, which is that the oil wells
constraint is not a traditional redistricting
criteria. And it's not a traditional redistricting
criteria nationw de. He didn't -- he didn't have an
expertise to testify what was actually (inaudible)

criteria in New Mexi co. But it's not a traditional
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redistricting criteria in New Mexico, and we get that
fromthe testimny of M. Sanderoff was asked, in 50
years of experiencing redistricting, has he ever
heard of such a thing, splitting the oil wells. No.
And that's -- we asked, and then the attenmpt -- ny
friends attenpted to kind of bolster the fact that
they knew from his deposition that he was going to
make that concession. So (inaudible) okay to split
only other communities of it.

And | thought what he said was very
telling. He sai d. Yeah, you can split come
communities of interest because | heard some
testimony during my evolvement that the puebl os want
to be split or these other folks wanted to be split
in this other redistricting.

And then Ms. Di Rago asked him did
anyone in the industry say they wanted the oil wells
to be cracked. No. | mean, he was dism ssive of
t hat . Has he heard of that in his 50 years of doing
redistricting work in New Mexico. No. So it's not a
traditional redistricting criteria nationw de.
They're own expert, Dr. Chen, said that. It's not a
traditional redistricting criteria in New Mexico
their own expert, M. Sanderoff explained to you why

that is so.
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So my friend says, well, Dr. Chen's
report is excluded because it's a factual question.
So factual question for your Honor under Justice
Kagan's rule book for considering simulation, is this
a traditional redistricting factor, or is this
pretext.

Now, the evidence that we have that it'
not -- that it's pretext, it has no grounding in
New Mexi co history, no grounding in New Mexico | aw,
wasn't asked for by the industry or any meani ngful
number of people, was only even nentioned in -- and
we're going to quote in more detail 1 n our proposed
findings, only obliquely by a couple of the very
fol ks that are accused of gerrymandering. And the
results of that, and Dr. Chen, after sonme pressing,
he admtted it, is to crass southeast New Mexico,
which is exactly what a gerrymanderer woul d do.

And | thought was one exchange was very
telling. Ms. Di Rago asked Dr. Chen to |ook at his
di stributions to show, you know, where all his 3,000
districts. It was the thousand maps broken up by the
three districts. Why? And he showed and he adm tted
t hat al most all those districts are -- are less than
50 -- or in -- in M. Sanderoff's problems, plus 51

DPlI. Which means that once you bake in the clearly

S




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

281

pretextual oil constraint, you gets only
gerrymanders. Al most every single map that Dr. Chen
produced had three Denocrat districts, zero
Republican districts in a typical year.

"' m not faulting Dr. Chen. He
obviously, as far as we know, performed the analysis
with the partisan constraint that my friends fed him
i nspect a technically conpetent manner. But gar bage
in, garbage out.

When you force a sinmulation to put in a
partisan criteria, and as my friend said, that's a
factual matter. It will be your Honor's decision who
had the better of the factual showi ng about whet her
that was a traditional redistricting criteria in
New Mexico or a partisan pretext. You just get
gar bage out, and that's unfortunately what we had
with his (inaudible) simulations, which is mostly 3-0
Denocr at maps.

And finally criteria we tal ked about,
and said this would be at |east etch citizen was the
traditional redistricting criteria, objective ones,
which is the county splits and the conpactness. You
know, this map is one of the worst in New Mexico
hi story. The considerations that they relied on nost

heavily with that are the oil well considerations and
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the way they got to beat kind of a dead horse on
t hat .

So with all of that taken into account,
Il will end now as | ended. G ven these overwhel m ng
ei ght categories of evidence, that it is a partisan,
this is (inaudible) partisan intent, this has an
egregi ous partisan effect. And that my friends have
no justification for that effect. Which would ask
your Honor to hold that this is unconstitutional
(i naudi bl e) gerrymander, and to schedul e remedi al
potion at the earliest possible time.

Thank you?

THE COURT: Thank you. Who will be closing?
Ms. Sanchez?
MS. SANCHEZ: Yes. Thank you.

There's no clock, so I'"'mgoing to try to
keep -- oh, thank you. | did not catch that.

Your Honor, thank you. On behalf of my
team here for the |egislative defendants, we want to
t hank the Court for undertaking this rather huge
amount of work on a very conmpressed schedul ed on a
matter of first inmpression that's frankly inportant
to the whole state.

| am going to cut to the chase and just

jump right to the bottomIine. SB-1 is not a
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egregi ous partisan gerrymander for one very sinple
reason. Under this plan, Congressional District 2 is
a highly conpetitive, toss-up district that either
party can wi n.

By definition, not just my definition,
but Justice Kagan's definition and our state Suprenme
Court's definition, a conpetitive district that
either party with win is not entrenchment of the
domnant is, in fact, it is the opposite.

| want to read again the words of Chief
Justice Bacon in the opinion that was issued just
| ast week when she's tal king about entrenchnment.

Agai n, the consequences of such
entrenchment under the a partisan gerrymander include
t hat ensuing elections are effectively predeterm ned,
essentially removing the remedy of the franchise from
a contraction individuals who's votes have been
diluted, essentially rendering the voters choice noot
because it's | ocked in.

That's what egregi ous gerrymanderers do,
and this map does not do that.

The other thing this map doesn't top is
it doesn't PAC and it doesn't crack. Again, from
Justice Bacon's decision in this case fromlast week

mere in Footnote 8 of the decision, she's quoting
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Justice Kagan from-- | believe fromthe Rucho case,
and tal ki ng about what does packing and cracki ng mean
in this context. Okay.

So the partisan gerrymanderer, quote,
packs super majority of those voters into a
relatively few districts in nunmbers far greater than
needed for their preferred candidates to prevail. So
their votes become wasted in those districts.

And then he cracks the rest across many
more districts, spreading them so thin that there
candi dates will not be able to win. That is what
cracking is, and that did not happen here because we
know, | ooking at CD-2, fromthe metrics that
M. Sanderoff used both from the partisan performance
data, taking all of those considerations into play,
and from the endogenous races, the history of raises
in CD-2 and then the race that we have under this
map, which was such an incredibly close race, a
t oss-up race.

So the map under SB-2, under this map,
this is not what the Supreme Court is worried about.
The Supreme Court is worried about entrenchment such
t hat votes don't matter anynore. That's why | submt
to the Court that the Suprenme Court's opinion talks

so much about the importance of the franchise, the
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i mportance of the vote to our democracy, to our whole
system Votes have to matter, voters should choose
politicians, not the other way around. And that's
exactly what happens in CD-2.

You heard M. Sanderoff, the sort of
guru of New Mexico elections and in politics tell you
t hat they expects this race to be very conpetitive
going forward. That M. Vasquez is, frankly,
vul nerabl e, and we could see this district flip back
and forth election to election; somewhat as it did
even before redistricting. W |ooked at that history
of CD-2 and saw, at |east when M. Pierce isn't a
candi date, that district can go back and forth even
before the current I|ines.

So we also heard from Senator Gall egos,
who testified, quite frankly and candidly that
there's a problem with public voter turnout in the
sout hern part of the state, and that he does think
that that affected -- that affected the you be 2022
el ection.

We see that in the turnout nunmbers. W
included that in our findings and conclusions for the
Court, |ooking at the nunber of votes that --
regi stered voters in CD-2 that just didn't come out

to vote in the 2022 el ecti on.
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So there clearly are other factors at
play and it's still a neck and neck race. In fact,
we briefly tal ked about here I think with M. Trende,
and then submtted in our supplemental findings and
concl usi ons. OQur third expert, M. Brace, who we
didn't fly out for trial, but who submtted a | ot of
material to the Court, talked about a survey USA pol
just from would weeks ago that find Ms. Harrell
| eading M. Vasquez by about a point, 46 to 45 in the
race right now.

So if that was and enough, we also know
that prior to SB-1, CD-2 was not a safe Republican
district. And M. Sanderoff just wal ked us through
t hat history, that a Denocrat could win it and had
won it on two occasions in the last two cycles of
redistricting.

So plaintiffs' don't particularly |ike
t hose facts. But no amount of text messages or
simul ati on analysis changes the political reality
under this map and that under the test that the
Supreme Court has so clearly laid out, this does knot
meet the test for egregi ous gerrymanderi ng.

And a | ot of the conpanion, | think,
theme to the importance of that entrenchment that the

Court stresses is the danger of venturing in and
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decreeing somet hing an egregi ous partisan gerrymander
when it is not, when in enact, it is a set of policy
deci sions that many people vehenently disagree with.
Clearly, this is a highly unpopular map in parts of
this state. But when courts get in the business of
wei ghing in on partisan preferences in a
redistricting map, when it's not egregious to the
poi nt of being unconstitutional, to the point of
impairing the right to vote, then it becomes the
Court stepping in to the political fray. And that is
a danger that our Supreme Court, that even Justice
Kagan in her dissent warns against. That is not what
courts should be in the business of doing.

That's why it's so inportant to ensure
that if we're going to strike down a map as
unconstitutional, we better be really sure that it
is, in fact, egregious entrenchment under this test.
And this map just doesn't satisfy that test.

| want to touch on just briefly these
ei ght categories that plaintiffs' counsel have kind
of focused on. W have heard a | ot about the text
string that Senator Stewart was involved in. It's
been -- it's been sort of trotted out at every
opportunity.

Frankly, there's not really any new
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information there. W know -- we can | ook at the
maps, we can see the difference between Concept H and
SB-1. We can see how the partisan performance
numbers changed. No one is suggesting that SB-1 was
devel oped wi t hout partisan considerations. No one is
saying this is an agnostic map that had no partisan
aspect to the decision-mking.

But that's exactly what the Suprenme
Court has acknow edged that redistricting is an
i nherently political exercise. It is
constitutionally assigned to the political branch of
government; of course politics are going to come into
pl ay.

So there's really not a | ot new there.
It may be kind of spicy to see the candid thoughts of
an individual | awmaker. But | think it's was
representative Townsend agreed, long time |egislator.
You know, there's 112 legislators in the body. They
have their own reasons for supporting maps, they have
their own reasons for voting agai nst maps.

So | would urge the Court to give
appropriate weight to what any one particul ar
i ndi vidual has to say about their reasons for pouring
the map or what they were trying to do with their

input into the map.
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Next, we heard sone testinony that GOP
| egi slators felt sort of left out of this process.
But when we (inaudible) that a little bit more, you
know, they clearly participated in commttee hearings
and fl oor debates, they commented, they proposed a
di fferent plan. You know, the political reality is
that the GOP is in the mnority in the |egislature.
The governor is Denocrat. And so that's probably not
t he best political environment for a whole |ot of
bi parti san conmprom se to happen.

It was very different in 2011 and 2001.
And, in fact, what happened, there was no enacted
maps because the | egislature wanted to do one thing
t he governor wanted to do another, and everybody had
to go to court. So it's not like it was panacea
bef ore now. But that's sort of a political reality
and | think not very persuasive evidence for the
Court to be able to make a decision on.

The -- we've heard about change in voter
registration, composition in CD-2. W've heard
conparison to the Benasik case in Maryl and. | got
ready for this closing pretty quickly, so | don't
have all those nunmbers to prepare for the Court. I
think the changes here are pretty significantly than

they were in the Benasik if you | ook at the full
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pi cture.

But of course,
M . Sanderoff that
registration composition for
reasons
much better data to eval uate

performance i ndex numbers of

putting too much wei ght

is probably a bad idea.

we al so heard from
on voter
a whol e pl ethora of
And what we have as
CD-2 is the politica

course the actual raise

t hat

t 0ss-

it was a close el ection,

But i

a close rai se,

Kagan's di ssent

facts

congr

situation,
Denocr at s. |t

Republican district,

CD- 2,
di str
wer e
el ect
somet

case.

t ook place and even recent polling indicating a

up.

The next category, plaintiffs say, yeah,

they can't dispute that.

n Benasi k and Maryl and, that -- that -- there's

too. Well, if you |look at Justice

in Rucho when she's tal king about a

in Benasi k, there actually had been four

essional elections. And in that case -- in that

that district had been flipped by the

had been flipped froma very safe

where the -- unlike here, in

t he Republican was absolutely safe in that

ict, and then it got flipped, and then there

four elections after that, congressional

i ons, where the Denocrat won that race,

imes by a lot, by 21 percent, | think in one
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So there was powerful evidence that you
had -- they took a safe Republican district and
turned it into a safe Denocratic district. Again,
not the case here.

The unnecessary noving and shift of
voters between districts. Your Honor, the Court
heard from -- at |least from M. Sanderoff and | know
we' ve presented a bunch of information about this in
our written findings and concl usions, about the fact
t hat 2021 was the first time in 30 years that
New Mexi co had an opportunity to have a congressi onal
map that actually reflects the policy decisions of
the |l egislature; that's actually an expression of
policy as opposed to that sort of |east change,
court-drawn, very conservative map where / SKWR- PBLGS
are in the unfortunate position of having to draw a
map and saying, "I'mnot a policymaker, |I'm not in
the political branch, I"min the judiciary. And so
' m going to make the fewest choices when | have to
draw the map as | possibly can. And so |'m going to
equal out the population. That's it. ' m going to
do as little as |I can.™

Well, now you have the decision back if
t he hands of political branch. Of course they were

going to policy decisions that's going to reflect
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growt h and change and devel opments in the state that
have happened over 30 years. So it is not surprising
that we're going to see quite a bit of change in this
map, and there's no constitutional will requirement
to have a | east change map.

Let's see. There's been a lot of talk
about, you know, the starting point was Concept H,
and then it was -- the map was sort of transformed
into SB-1. | believe that -- now|l'm -- even though
it's only been two days, I'mlosing track of who said
what . But | think we heard some testinmny that -- |
think it was from Trende, actually, that a | ot of
these districts sort of stayed the same, both from
their old districts, from 2011, so the cores of the
districts stayed the sane. M. -- | know M. Brace
in his report testified that about 70 percent of the
core districts stayed the same fromthe 2011 map.
And then when you | ook -- when you conpare Concept H
to SB-1, | think it's, you know, 150, 160 precincts
t hat changed. So there wasn't all that nmuch change.

Just to rem nd the Court, Concept H was
approved by the CR C. It was one of those maps that
sort of made it through the gauntlet with the CR C.
And it also passed Mr. Cotrell's -- or maybe

Dr. Cotrell's partisan fairness test | think he had
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to do as part of that CRC process.
So the fact that Concept H was a
starting pointed | think really is in line with

this process was supposed to work using the CRC.

how

The sinmulations, |I'm not going to spend

a whole lot of time on that. There's been a | ot

di scussion today. You know, there's -- | will |

of

ust

poi nt out, without retreading the ground, your Honor,

M. Trende's 2,040,000 maps that he testified about

are not testable. And we've seen why testing is so

i mportant. Particularly using the kind of progr

t hat he used.

am

And the other problem the key problem

here, is that his maps are really not tied to any

reality of New Mexi co. Even just taking his
popul ati on devi ati ons as an exanpl e. Plus or m
1 percent popul ation deviations may not sound |
bi g proportion of movement or allowance for

popul ati on and equality, but in the context of

nus

ke a

congressional redistricting and the history of how

New Mexi co has done it and what the |aw requires,

it's enornous.

1 percent of 700,000 people, which

i's

about how nmuch each district should have, is 7,000

people. And to have a popul ation difference of

7,000
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peopl e, or even up to 14,000 people, if you're
tal ki ng about plus or mnus 1 percent, is huge
deviation that is in no way a map that New Mexico
woul d ever draw or adopt or be able to enact into

| aw. So there's disconnect between what M. Trende's
doing and the realities of New Mexi co.

Contrast with Dr. Chen and his
simul ati on analysis, which actually was built to
acknowl edge and recogni ze sone of the policy choice
t hat were heard throughout the CRC, heard throughout
the | egislative record, and incorporated to stop
extent into the SB-1 map. So rather than being
di sconnected fromthat reality of New Mexico

redistricting, M. Chen's sinmulations took that into

account. And running his analysis that he testified
about | think explained very capably, SB-1 is not a
partisan outlier. Right? 1t's -- when you actually

run realistic sinmulations, it's actually confortably
in the -- roughly in the m ddle of the pack

Lastly, this sort of community of
interest splitting of the oil wells concept that
we've heard a | ot about. The first thing that | want
to say about that, we've provided it with our
findings and conclusions. W didn't want to take the

Court's time here to play the videos and have you
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watch the fl oor debates and the clips that we've
pul l ed together. But we have provided themto the
Court and | think we've given video clips.

THE COURT: And transcripts, too.

MS. SANCHEZ: And transcripts attached to
our findings and concl usi ons. So you can -- you can
see those. But it's absolutely something that was
di scussed and debated in the | egislative process.

And harkeni ng back again to the state
Supreme Court's decision fromlast week, | think they
gave the Court some really inportant guidance about
this concept. | lost track of how many times
plaintiffs' counsel mentioned the phrase traditional
redistricting principles in his closing. But that's
sort of been a major argunment here, by plaintiffs, is
that, well, this splits up a community of interest in
t he sout heast and that violates tradition redistrict
principle, it's bad, it's a sign of a gerrymander.

And what the state Supreme Court told
us, and this is in their September 22nd opinion at
par agraph 46, pages 33 to 34, they tal k about
plaintiffs' argument, because on -- when they case
was on appeal, there was also a |ot of talk about
traditional redistricting criteria.

And the Court makes cl ear that
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plaintiffs' reliance of tradition redistricting
principles is msplace; that that is not something
that the Court should use to analyze whether this is
an egregious partisan gerrymander in violation of
Kagan's Rucho test. And so, again, | would urge the
Court to take a |l ook at paragraph 46 of their on that
poi nt .

Okay. One final category that
plaintiffs really didn't address is the -- whether or
not the individual plaintiffs in this case, whether
their votes were substantially diluted under this
map. We heard from one plaintiff, we heard from
Senator Gall egos, and while he testified that he felt
i ke his vote was diluted, he really didn't have any
evidence to inportant that. And, in fact, when
Ms. Tripp talked with hima little bit more about the
2022 el ection under these knew boundaries in CD-2, he
pretty nmuch, you know, candidly talked about the | ack
of voter turnout amongst Republicans and that he
t hought that was a factor in Ms. Harrell's loss. And

we haven't heard testinony or evidence regarding vote

dilution of the other -- any of the other plaintiffs.
So in closing, |I'mwapping it up,
again, we thank the Court. This case presents really

interesting and i nmportant issues that affect our
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entire state. And the functioning of our coequal
branches of government. We are confident, your
Honor, that if the Court dutifully follows and
applies the test and gui dance set forth by the state

Supreme Court in the Septenmber 22nd opinion, that the

Court will conclude that SB-1 is a constitutional map
and that the Court will deny the plaintiffs' clains.
Thank you

THE COURT: Thank you. Any rebuttal.

MR. TSEYTLIN: We've been here |l ong enough,
your Honor.

THE COURT: All right. All right. So as
for the findings and conclusions, since they've
al ready been submtted as proposals, we tal ked about
suppl ementing them with new informtion, tell me
about the -- you said some things have already come
in.

MR. TSEYTLI N: Yeah. We've already started
receiving some discovery from (inaudi ble) staffer,
pretty explosive stuff. And assume with the
i ntroduction that's com ng, we're going to get nore
stuff (inaudible). W obviously want the opportunity
to put that into our proposed findings. Obvi ousl y
t hat means the timng of the proposed findings should

hopefully be tied to some extent to when we can
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expect to get that full production.

THE COURT: How -- how do you -- how do the
parties propose we're going to deal with that as far
as objections and. ..

MR. OLSON: Your Honor, there may be a few

t hi ngs we don't know yet. (I naudi bl e) privilege | og.
But, | mean, | guess with respect to those -- and we
aren't going to claim-- given the Court's order

(i naudi bl e) Court's order, a privilege log, | mean,
we'll submt themto plaintiffs. I f they want to
tender them as additional evidence, | guess they can.
| mean, we'll be able to stipulate to where it cane
from

THE COURT: Okay.

MR. OLSON: So there should be any problem

t here.

THE COURT: Al'l right.

MR. OLSON: | do think, and identify --
we've got a draft, and I'lIl try to get it

M. Harrison or tomorrow, Saturday, at the | atest, of
an order | think docunmenting what your order has
been. We'll probably do of document of record, your
Honor, just in case it's sonmething the Supreme Court
needs to | ook at on the privilege issue.

THE COURT: All right.
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MR. OLSON: But we'll do that.

THE COURT: | think -- so October 6th is the
deadline that | have to make a decision by. | think
that -- |'ve got to have a cutoff date for
subm ssi ons. | -- Monday, Tuesday?

MR. HARRI SON: My apol ogies. Are the
| egi sl ative defendants going to make their production
by Monday; is that right?

THE COURT: | know you were talking about
Tuesday. Can you do it by Monday.

MS. SANCHEZ: l'mreally pushing folks.
mean, it's possible. It's possible. | mean --

THE COURT: We got tonorrow.

MS. SANCHEZ: Literally people are still
searching as we speak, so | just don't know what the

volume is going to be.

| will -- I mean, | can -- | can provide
an update tonmorrow. | certainly will strive to do it
Monday. | think |I can safely commt to doing it, you
know, |ater than Tuesday, but if | can -- if | can
get it earlier, | absolutely will

MR. HARRI SON: We don't need nuch lead time
in terms of if -- |1 would say it could be good enough
if they could produce by close of business on Monday.

We could have our subm ssions done on Tuesday. W
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don't need tons of time with the documents. |If
that's at all possible. That's what |1'd |ike. By
Monday, that gives you three -- four days by close of
busi ness Monday so that any supplements can be filed
by Tuesday so that | can have a decision by Friday.

THE ATTORNEY:

Q | understand, your Honor, | guess -- | know
that | will have at |least a bulk of it by the close of
Monday. If there's some, you know, stragglers or
somet hi ng, you know, | can indicate that. But | think
that's fair. | will do that?

THE COURT: Okay. All right. 1I'd

appreci ate that.

MR. HARRI SON: And the only other thing I
t hi nk, quick housekeeping type things, M. -- so
we' ve obvi ously accepted our, quote, unquote, |o0ss on
Ms. Leith. M. Park has confirmed for husband that
M. Gabell o was an outside advisor to the governnent,
not a governnment enpl oyee, but a consultant and
advi sor on issues related to politics and policies.
So | may reach out to M. Park and ask for
production. They were fairly willing initially to
produce.

And the only reason | would say that

comes up is, | wanted to raise it in case the
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| egi sl ative defendants have an objection. But then,
in addition, most of the docunents we'll be getting
in will need to be -- the Ellis-More docunents that
we just got, and | hate to put them on the spot, but
if they can tell me if there's any authentication
problems with those, it would be nice (inaudible).
Obvi ously the ones they'll be producing, | would hope
we can agree to them producing them as an agreenent
to authentication. And then anything that comes are
from M. Gabello. Those are the only documents that
we think m ght be com ng in.

Obviously if we can -- if we can show
t hat production by -- all the folks are represented.
M. Vince Ward for ElIlis-More. They were produced
earlier today. And then M. Park, for M. Gabello.
And so if we can agree to production by an attorney,
we'll suffice to authenticate. (I naudi bl e) here to
avoid what | think are probably technical disputes.

MR. OLSON: (1 naudi bl e) .

MS. SANCHEZ: That's -- he's who produced
the Ellis-Moore stuff to Carter. And | think we got
a copy.

MR. OLSON: Yeah. | mean, | don't think we
have a problem wi th authentication, your Honor. W

just -- we just need to | ook at what he got from
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M. Ward. | haven't seen it yet, but | can't imagine
t here would be any problem with authentication.

THE COURT: All right. One | ast thing.
just -- 1 thought about this during closing.

M. Auh, | didn't mean to ignore you all
afternoon. But right now, if you tell me you have
any wi tnesses or anything...

MR. AUH: | appreciate the thought. But
that's just fine.
THE COURT: Okay. | apol ogi ze.

Al'l right. So | think that that clears
everything up, and we'll be able to get a decision
out when we're supposed to. | want to thank you all
for excellent pleadings, excellent presentation. | t
was -- it was very good, it enjoyable, it was
pl easant even for as contentious as it could get, it
was a pl easant experience, so | thank you all.

And if there's nothing else, we'll be in
recess.

(Proceedi ngs adjourned 5:52 p.m)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

303

RE: REPUBLI CAN PARTY OF NM, et al. v.
TOULOSUSE OLI VER, et al

REPORTER' S CERTI FI CATE

|, PAUL BACA, CCR #112, DO HEREBY CERTI FY

that the foregoing transcript was prepared from a

provi ded audi o recording, that the audi

o was reduced

to written transcript by Kelli Gallegos, and that the

f oregoi ng pages are a true and correct

transcription

of the recorded proceedings, to the best of our

knowl edge and hearing ability. The audio quality was

FAI R.

| FURTHER CERTI FY that | am neither enployed

by nor related to nor contracted with (unless excepted

by the rules) any of the parties or att

orneys in this

matter, and that | have no interest whatsoever in the

final disposition of this matter.

PAUL BACA
NEW MEXI CO CCR #112
Comm ssion Expires:

12/ 31/ 23




