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TRANSCRI PT OF PROCEEDI NGS

THE COURT: Good nmorning, | adies and
gentl emen. Thank you all for your patience in
getting or technol ogical issues solved. W have a
call in to work on the temperature and bring it down
alittle bit. Apparently, that's controlled
somewhere conpletely different from here, so..

Let me call the case. This is in
Lea County Cause Nunber CV-2022-041.

"1l go ahead and | et counsel announce
their presence for their apparently. Go ahead. For
the plaintiffs.

MR. HARRI SON: Yes, your Honor. For the
plaintiffs, Carter Harrison, Msha Tseytlin and Molly
Di Rago.

THE COURT: All right. And for the
executive defendants.

MS. AGJANI AN: Good norni ng, your Honor.
Hol | y Agj ani an on behal f of Governor M chelle Lujan
Grisham (i naudi bl e).

THE COURT: | guess if | was going in order,
| would have started with the secretary of state.

MR. AUH: Good nmorni ng, your Honor. Pet er
Auh on behalf of the secretary of state.

THE COURT: All right. And for the
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| egi sl ati ve defendants.

UNI DENTI FI ED MALE: Your Honor, Richard
O son, Sarah Sanchez, Lucas W Illiams and Ann Tripp on
behal f of the |egislative defendants.

THE COURT: All right. Thank you, all

We probably need to start with the
motions for a stay that had been fil ed. | think the
| egi sl ative and executive defendants both filed
nmoti ons.

For the legislative defendants, is there
anything else that needs to be raised on that? |
think the Supreme Court has ruled on that; is that
correct?

MS. SANCHEZ: Your Honor, this is Sarah
Sanchez on behalf of the |egislative defendants.

In connection with the filing of the
writ petition on behalf of |egislative defendants
yesterday afternoon, we did not file a notion for
stay. We did file a notice of automatic stay under

the statute --

THE COURT: Okay. | apol ogi ze.
MS. SANCHEZ: -- that provides for such.
THE COURT: | had it backwards. | see.

MS. SANCHEZ: That's fine, your Honor,

there's been a | ot going on.
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THE COURT: And so you may address that.
MS. SANCHEZ: Sure, your Honor. Absolutely.
Thank you

That woul d, by the text of the statute
and the narrow i ssue on which that particular writ
petition was filed just on the |legislative privilege
i ssues that the Court addressed in its letter
deci sion yesterday, the automatic stay, as we
understand it, under the statute, when the state
t akes an appeal or a writ of error, is -- only
applies to the specific order decision that is
being -- that we've asked the Supreme Court to
revi ew.

So we do not take the position that that
ought to stay these entire proceedings or inhibit in
any way us going forward with the trial today, but
that it would only affect the nultitude, | suppose,
of motions, subpoenas, the discovery subpoenas, the
trial subpoenas that are inmpacted within the scope of
the Court's decision letter unless and until we do
hear some gui dance from the Supreme Court, they take
up thank you writ.

But as far as everything else before
your Honor, the parties are prepared to present these

three days. We are ready to go forward.
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THE COURT: Okay. All right. Thank you.

M. Harrison.

MR. HARRI SON: Yes, your Honor. So | -- we
certainly agree the trial should go forward. And
Supreme Court, | think, on its order on the executive
defendant's petition made clear that the trial shal
go forward as schedul ed.

We do not agree that there's an
automatic stay in place. The real significance of
that is the obligation of the subpoenaed | egislators
to produce documents and then to appear at trial in
the interim before the Supreme Court does somet hing.

We can -- |'m prepared to talk a little
bit about that. | mean, the -- if -- if the answer
fromthe | egislative defendants is going to be that
t hese fol ks are not going to produce or sit for
testinony kind of regardless, then obviously it would
be more -- | can go into sonme of these details nore
in a motion for | don't want to say sanctions, but a
motion for an adverse inference.

What we' |l say is that we're fairly
confident there's not an automatic stay in place of
any part of this. So the rule of civil proceeding
governing stays is 1-62. A, nore broadly, 1-62. And

t hey have cited Subdivision A, which provides that
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when a government official or entity, quote, the
t aki ng of an appeal shall, except as provided in
Paragraphs A and C of this rule, operate as a stay.

Well, now you go up into Paragraph A of
that rule and it says, quote, unless otherwi se order
by the Court, an interlocutory of final judgment in
an action for an injunction shall not be stayed
during the period of its entry and until an appeal is
taken during the pendency of an appeal.

So all that rules nmeans is that when you
get a noney judgment against the governnment or a
government official, you can't go collect on it while
it's on appeal. It doesn't have any application
here.

Secondly, to the extent that they've
cited also a statute that has pl ainer | anguage, and
that's at Section 39-3-23, that statute has been
expressly held to -- in this exact context to
conflict with the rule and thus be overruled by the
rul e under what the Supreme Court calls its Ammer man
Doctrine, which is that Supreme Court has under its
power superintending control gets to regul ate
procedure and not the | egislature.

The case finding that was City of

Al bugquer que versus Jackson, 1984-NMCA-062. And 1"
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quote from Paragraph 5. Quote, Section 39-3-23
provides that the city's appeal automatically stayed
Judge Franchini's decision. This being a procedural
matter, however, the statute is not to be enforced
contrary to a Supreme Court rule. Civil procedure
Rul e 62. E provides that an appeal by the state or any
political division operates in the stay except as
provided in Subdivisions A and C, which of course was
t he argument that | just made, so | won't reiterate,
as it was made through that case.

So second -- and, again, that's one
perfect adequate on its own argunent. Second,
Rule 1-62.E, in addition to incorporated the
injunctive relief carved out from Subdivision A, by
its ternms, refers to, quote, unquote, appeals by
government entities, not petitions for writ of error.

And if -- well, maybe in some context,
you say, well, they say appeal, but they mean --
counted everything, you filed within an appellate
court. But if you |l ook down, your Honor, in
subdi vision F of 1-62, deals specifically with writs
of error, it's titled wits of error. So it wouldn't
make any sense for the rule to be | oosey-goosey
| osi ng appeal in a different situation to mean

appeals or petitions for writ of error. So by its
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terms even, it doesn't apply.

So third, there's the appellate rule
governing wits of error. So the rule that governs
what they filed at the Supreme Court. And that's
Rul e 12-503 has a specific subdivision on stays. And
that's Subdivision M -- Subdivision M, as in Mlly.
It says, quote, on issuance of the writ -- so what
you do is you file a petition for wit of error and
t he Court of Appeals, and really probably should be
t he Court of Appeals, issues the writ and then
dockets your appeal on the general cal endar.

So on issuance of the writ, and, of
course, writs are things issued by a court, what they
file as a petition, on issuance of a wit, a party
seeking a stay of the order that is a subjected of
the writ of error or a stay of the proceedi ngs
pendi ng an appeal shall first seek an order fromthe
district court. And any party may, thereafter, seek
appellate review of the district court's ruling under
12-205, 12-206 or 12-207. That, again, is the rule
governing what they filed in the -- you know,
petitions for wits of error.

Of course, so that contenpl ates two
t hi ngs that haven't happened here, which is the

appellate court grants the writ, and then secondly,
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they go to the district court and ask for a stay here
and your Honor says no. Then they get to appeal that
decision. Obviously that's a far, far cry from a,
quot e, unquote, automatic stay.

And then, nmore generally, a writ of
error is close to the right procedure, but A, it
normally would be filed in the Court of Appeals,
because that's the Court that has appellate
jurisdiction over -- direct appellate jurisdiction
over this case. But, you know, | -- that, | don't
think is necessarily for this Court to decide. But |
will also note that a mere order conpelling discovery
has been held repeatedly to not actually be a
collateral order appeal able through a wit of error.
They' ve got to be held in contempt first. And |11
gqguote one of the, again, nmyriad cases out there
standing for this proposition.

This is King versus Allstate |Insurance
Conmpany, 2004- NMCA-031, and |I'm quoting from
Paragraphs 18 and 19. Quote, an order conpelling
di scovery is not a collateral order. And then
ellipsis, a party who seeks to chall enge an order
granting a notion to conpel discovery or an order
denying a request for a protective order with respect

to discovery materials can either apply for an




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

12

i nterlocutory appeal or refuse to conply, be held in
contempt, and file an appeal as of right from both a
contenmpt judgnment and the underlying discovery order
on which the contenpt was based.

So there's a | ot of reasons, your Honor,
t hat, you know -- and the only reason it matters to
us, if they're not going to have the fol ks we
subpoenaed produce the documents that we subpoenaed
and sit for -- to give testinony, it's too late for
us to depose them of course at this point, you know,
so be it. But they don't get to go through that and
have no -- no substantive case consequences for it.
We think that an adverse inference would be
appropriate and that they can't hide behind a
so-call ed automatic stay to justify noncompli ance
with the subpoenas in the meanti me.

And, of course, we'd |like the Court to
decide this on the merits, and we think we have
pl enty of evidence to make our case on the merits.
And this would go to prong one of Justice Kagan's
mul ti-prong test, the intent finding. But we think
that if we do a full-scale refusal to comply with the
subpoenas, it would be appropriate for the Court to
draw an adverse inference or default finding on prong

one. Although we, of course, would still want fact
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finding, and we believe that we make a strong
evidentiary showing on prong one with the literally
t hree pages of discovery production we have because
they include -- they include the text from

Ms. Stewart, and then of course we have things that
we received outside of discovery, namely, public
statements made on Twitter to the Associ ated Press,
et cetera, that we've come across without the need
for discovery.

So for those reasons, your Honor, we
contend that there is no automatic stay in place.

THE COURT: All right. Thank you

Ms. Sanchez.

MS. SANCHEZ: Thank you, your Honor. So a
few things. This is the first time that |I've heard
the cases cited by M. Harrison, so |I don't know what
t hey say. But | do know what the statute and the
rules say, and the statute and the rules are pretty
cl ear.

Section 39-3-23 is the statute, it's the
automatic stay statute, it says, quote, when the
appellant or plaintiff in error is the state, county,
or a municipal corporation, the taking of an appeal
or suing out of a writ of error operates to stay the

execution of the judgment, order or decision of the
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district court w thout bond.

And that's a pretty clear statement by
statute. There's no notes in the statute that it's
been overrul ed or abrogated in any way.

And we notify, of course, the Supreme
Court of the fact that we have done that in our writ
petition. There has been no indication fromthem
t hat they disagree or believe that that isn't
effective, and no direction to this Court otherw se.

Second of all, this is not simply an
order conpelling discovery. MWhat is at issue here,
as | know the Court knows, is a matter of first
i mpression, construing and applying a constitutional
privilege, one of the only privilege that is
enshrined in our state Constitution and determ ning
what the scope of that privilege is and how it
applies to | egislators who are being subpoenaed for
extensive documents, communications, testinmony, both
in discovery and at trial.

And we appreciate the Court's
endeavoring to review the very |arge amount of
mat eri al that was submtted by both parties in that
regard and to deci pher to the Court's judgment where
those |lines R and we respect that. But we al so know

that this is of such paramount importance to the
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| egi slature as an institution, to the functioning of
t hat branch of government, that our courts have never
bef ore had occasion to weigh in on, despite 40 years
of redistricting litigation in this state. This is
the first time we've seen this issue need to be
litigated because the plaintiffs have decided to

i nvade the e-mail in-boxes, text messages and ot her
accounts of the l|legislators who worked to pass this
enacted | egi slation.

So we think it's perfectly appropriate
to seek the Supreme Court's review. The Supreme
Court has made it clear in their amended order issued
in August, that this issue is going to conme back to
them this case is going to come back to them Under
Rul e 503, the Supreme Court has jurisdiction over
writs of error. We thought that was the nmost
efficient, effective way to get final word on what
t he boundaries of this privilege are before we
proceed with that case if, in fact, |egislators can
be conmpelled to be questi oned about their work on
| egi slation, which I would contend to the Court is
exactly what the constitutional provision in Article
IV, Section 13, prohibits. They shall not be
guesti oned.

But we believe it's appropriate to
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proceed with everything else that we're -- the
parties are ready to present to the Court and awai't
word fromthe Supreme Court if they're going to give
direction on this issue.

There is case law, including fromthe
United States Supreme Court, contrary to plaintiffs'
counsel's representation, that do not need to wait
for a contenpt order or to have further proceedi ngs
on this issue in this court before seeking review.
And | would point the Court to Eastland versus United
States Servicenmen's Fund, 421 U.S. 491. It's a 1975
United States Supreme Court case. And there's a
guote from concurrence to that case speaking
specifically to issue requiring legislators to
negoti ate protective orders or to suffer contenpt
proceedi ngs di m ni shes the purposes of the
| egi slative privilege. I n addition, nonparties to
the litigation should not be expected to resist the
subpoena by placing thenselves in contempt, end
quote, before having a determ nation on the scope of
this privilege, particularly considering that this is
the first court to weigh in on the issue.

So we respectfully ask that the Court
honor the automatic stay that has been effectuated by

statute and by rule. There's no exception in the
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rule for this particular situation. This is a
political division. W represent the pro tem and the
speaker on behalf of the legislative as a body. And
we sought the review on that behal f. And t hat
triggers the protections both of Rule 62 and 39-3-23.

Thank you

THE COURT: All right. Thank you

As far as the nmotion for a stay, | think
that there are a couple things. | don't think the
rule or the statute are as clear on that granting of
an automatic stay or that would apply in this case,
which is -- | tend to agree with plaintiffs, that
it's more of an evidentiary or discovery type ruling
and not any type of judgment or interlocutory order.

So I'"'m not conpletely certain -- |'m not
certain it doesn't apply, but I'mnot certain it does
apply in this case.

| also have some questions about

i ndi vidual members of the |egislature are actually

government entities. | know they are here on
behalf -- well, on their own behalf, but | just
don't -- I'mnot certain that they represent the

entire body in this case.
And so -- and nore practically, this

issue is before the Supreme Court now. | know
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t hey' ve ordered expedited briefing on the matter.

know that plaintiffs have already filed their

response. | think the nore practical approach is to
proceed. | f the Supreme Court does issue a ruling
that -- that nmy decision or nmy ruling on that issue
is in error, I'"'msure they will let us know.

| think if there has been evident
presented at that time that would fall under that
ruling, | think that I"'mand I think we all are
bright enough to figure out how to put aside or set
asi de that evidence.

And so as of right now, | think that the
practical -- and on top of that, | think the Suprenme
Court has made it very clear that they want this
proceeding to go forward. It's -- it would be a | ot
easier to set aside evidence that may be should not
have come in, if that's what the Supreme Court
deci des, rather than not allow and then | ater on find
out that it should have come in.

So with deadlines that we're on under
t he Supreme Court, | think that for all those
reasons, |I'm going to deny the notion for a stay.

For the executive defendants, this is
one | meant to before, do we need to address that

anynmor e?
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MS. AGJANI AN: No, your Honor. We can
wi t hdraw that motion. That's just fine.

THE COURT: Okay. So yeah, | think it -- in
all of these matters, unless and until the Suprenme
Court tells me that this matter is stayed, we're
going to proceed forward.

Okay. So next let's bring up the nost
recent notion that was filed to exclude Dr. Chen's
report. | know you filed a notice of brief will do
you want to speak any nore on that?

UNI DENTI FI ED MALE: Thank you, your Honor.
We filed the motion to exclude Dr. Chen on the basis
that his simulation analysis included a factor that
rendered them not a neutral baseline.

Therefore, under his own testinmny at
t he deposition and what Justice Kagan said about
(i naudi bl e) analysis, his testimony is not hel pful to
t he Court.

Now, we are, of course, at a bench
trial. You know, |'m happy to argue that full
mot i on. You know, the other way to approach it would
be to have him you know, provide his testinmony, to
ask him about it, then your Honor could deci de at
t hat poi nt whet her our objections to his

adm ssibility, his testimny makes sense. So, of




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

20

course, | would take the Court's guidance as to how
to court would like to proceed, as it is a bench
trial.

THE COURT: Before | ask for a response, |
was thinking maybe -- is that not the better way --
if you object to the foundation for his testinmony,
woul dn't it be a better way just to object before he
puts it on, you know, as you stated, asking questions
about it and/or isn't it more towards argunment about
how rel evant his testimny would be in his report.

UNI DENTI FI ED MALE: Certainly, one could
| ook at the objection that we raised as one confusing
to rel evance. However, when you have, as we
respectfully submt, a partisan factor explicitly and
admttedly put into a sinulations analysis, our
respectful subm ssion that it just destroyed the
whol e sinmul ati on abdom nal . It's not about -- it's
not about what weight to give to it, it's just the
whol e sinmul ati on anal ysis goes.

In fact, | didn't hear ny friends in
their papers dispute that general proposition that,
in fact, if we could convince the Court that the oil
wel | considerations are a partisan factor that
Dr. Chen's testimny could then be admtted, their

poi nt was that those are not partisan considerations.
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We can argue about that. But | didn't hear any
obj ection (inaudible) papers to kind of a general
principle approximately that if we, in fact,
establish our core point on that notion that the oil
wel | considerations are just a partisan consideration
and that Dr. Chen could offer any useful testimny to
this Court based on his report.
THE COURT: Al'l right.
Legi sl ative defendants.
MR. OLSON: Judge Van Soel en, thank you.

While | disagree that this is an
evidentiary foundation issue, we have provided in our
response to that notion the foundational facts upon
which the instruction to Dr. Chen relied in taking
into account oil and gas consi derations.

| think the fair thing that has been
said is there will be a dispute of fact as to whether
that instruction was based on a nonpartisan criteria
or, as the plaintiffs contend, a partisan criteria.

Under the New Mexico | aw that addresses
t hose issues, where you have a solid foundation that
is testable, that goes to the weight, the evidence
should come in and the fact finder should give it the
wei ght that the fact finder ultimtely decides the

appropri ate.
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THE COURT: All right. Executive
def endants, do you wish to weigh in, at all.

MS. AGJANI AN: No position, your Honor.

THE COURT: Secretary of state?

MR. AUH: No, your Honor. Thank you.

THE COURT: Okay. Anything el se.

MR. OLSON: No, your Honor.

THE COURT: Okay. | -- 1 tend to agree al so
that it should come in. | think that if you want to
obvi ously make objections to the foundati on when he
testifies, you can do that. But | also tend to agree
that it's more a wei ght of the evidence argunment.

Who they are putting forward as their expert, they'll
be di sagreenments about that, and | think that's how
t he Court should approach that, is it's a

di sagreement about the weight of the evidence.

So |'"'mgoing to deny the motion to
exclude his report at this tinme.

Next, what | have, | 1ssued the decision
letter on the |legislative privilege issue. | did it
t hat way because, as | stated, it affects so many of
t he ot her outstanding nmotions and i ssues of what type
of evidence will be presented, that after | issued
it, | probably thought, well, that doesn't -- | don't

know if it helps the parties all that much because
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you still have your questions on the individual
moti ons.

So | don't want how you want to go
t hrough with this. Do you want the address your
i ndi vi dual notions, or how do you want to address

your notions?

MR. HARRI SON: | actually, your Honor,
(i naudi bl e) remarkably good job. | mean, there are
still some margin cases. For exanple, we subpoenaed

two of the PRC menmbers, the citizen redistricting
comm ttee, menbers Lisa Curtis and M chael Sanchez.
And the | egislative defendants objected on their
behal f saying that |egislator CRC nmenber comm ttees
are within the privilege.

| think our -- | think under your
Honor's framework, the analysis would be is the CRC
part of -- | believe your Honor used the term part of
the | egislative process. So | think that specific
i ssue could use an answer.

And then we have a factual ambiguity
about Ms. Leann Leith, who we had previously been
under the -- 1| had previously been under the
under st andi ng was the paid -- the legislatively paid
staffer for the speaker, and we've since received

information, and |I'm promsing this is true, but |
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now no | onger believe that's the case. | believe she
was paid by the speakers PAC, and was a political
consul tant, which to me would make the difference

bet ween her being within the privilege under your
Honor's framework and not being within the privilege
under your Honor's frameworKk.

So that's a factual question that we
don't necessarily need the Court for but we need
facts for.

But for the most part, | actually
t hought that it answers the | egal questions. Now,
procedurally, we're in the position of, you know, we
subpoenaed, admttedly, a |ot of documents from a | ot
of people. And we're now at first day of trial. I
don't know if the -- the few fol ks we've gotten to
ask have told us candidly that they didn't coll ect
t he documents requested. We didn't get a privilege
| og, which normally would be -- we would collect
privilege log things and so then you always -- you
have themif the privilege assertion the overrul ed.

So | didn't -- | actually think the
decision letter did a pretty good job of answering
the vast majority of the questions out there |egally.
It's just the question of our -- you know, as | sit

here today, my understanding is that the |egislative
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def endants intend to kind of go all in on their

appeal to the Supreme Court and not produce in the

meant i me. | don't know that for a 100 percent fact.
| don't know if it's been extended to -- |'ve reached
out to the |awyers for the consultants. | don't know

if they're planning on doing the same thing. But |
think the main questions that remain honestly of ones
of there clearly need to be production under the
Court's order unless the Supreme Court disagrees with
t he Court, and how are we going to get it. And the
testinony version of that same question, which is are
t hey going to show up.

THE COURT: Okay. All right.

Legi sl ative defendants, Ms. Sanchez.

MS. SANCHEZ: Thank you, your Honor. You
know, | think part of the issue that we're dealing
with, as a practical matter, your Honor, is that the
vast number of subpoenas that plaintiffs received and
issued in this case, each of within contains dozens,
if not hundreds of individual docunment requests.

To take the time to parse through what
of those requests m ght be protected under the
Court's decision letter, and what pieces of it m ght
now, when you're talking about (i naudible) word

searches or periods of time and who was communi cati ng
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with whom | think just as a practical matter, would
be incredibly difficult for the parties, even if we

were able to agree on how to apply that, would just

as a practical matter be very difficult.

One aspect of this that | want to make
clear for the record is that we're not -- in response
to some of the Court's comments about, you know, as
evidence starts to conme in that turns out to be off
l[imts, we can exclude that. There's into jury.

We're not just tal king about
adm ssibility problem your Honor, when we talk about
a privilege, a privilege against disclosure. Once
privileged material, information, conmmunication, has
been disclosed, it's out of the bag, the genie is out
of the bottle. And the harm done, and this is part
of what we presented to the Supreme Court in the writ
petition and why we felt |ike that extraordinary
relief was needed, because once that disclosure has
been made, particularly if it's made in a public
circumstance, there's no getting that back. And
that's why it's so inportant to have gui dance ahead
of time, before we know, not fromjust adm ssibility
standpoint, but from a disclosure standpoi nt, what
needs to be disclosed.

And t hat permeates throughout all of the
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subpoenas to all of these individuals, whether they
be staff, consultants, |egislators or members of the
CRC.

The CRC, for exanple, is a creation of
statute. The statute that created the citizens
redistricting commttee specifies that their work is
to essentially take place of what would normally be
an interimlegislative commttee, that goes around
the state, devel ops proposed plans, recommends them
to the legislature, and then issues up to the
| egi sl ature whether or not to take those
recommendati ons or not of.

And the substitute actually specifies
that they step into that exact position with respect
to how their work is treated. That goes to the heart
of the legislative process. Even if those
i ndi viduals on the comm ttee obviously were not
t hensel ves el ected | awmakers, they're there in a
| egi sl ative capacity preparing proposed | egislation.
So obviously the public part of their work is public,
but the private communications that would normally be
covered by the legislative privilege, if they were
| egi sl ators, would be covered by that because of
their legislative role.

What we presented to the Court in much
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of the bri

but these

efing, we tried not to be too repetitive,

i ssues kept arising with every subpoena the

plaintiffs kept serving, is the analysis of when the

| egi slative privilege applies is really a functi onal

one that courts have applied.

In the states where they're | ooking at

speech and debate clauses |ike New Mexico's, they're

not | ooking at whose payroll are you on, who signs

your paycheck. They're |ooking at what is your role

in the |l egislative process. And | think the Court's

decision letter sort of touches on that in talking
about sort of roles -- you know, what was your role,
did you have an official role. But | think,

respectful

ly, that's a different analysis from who's

payi ng you, are you getting paid, who signs our

paycheck,
contract,

are you pl

who actually signed your enpl oyment
if you have one. The question is what role
aying in the process.

And that's part of what we need gui dance

fromthe Supreme Court on, is is it going to be a

functi onal

taken? |Is

approach, as these other courts have

it going to be a paycheck question? 1Is it

going to be something else? And we don't know that.

But the ri

turns out

sks inherent of making disclosures of what

to have been privileged information, not
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just for these legislators involved in this case, but
for the in the feature for folks to know what's
privileged and what's not, is critical to their
functi oni ng.

So those -- | think froma practica
standpoint and from a | egal analysis standpoint, it
may just not be possible in the time that we have
here to apply the Court's reasoning to the 80
somet hing, | haven't added them all up, to the
subpoenas that we tal ked about. And then, fromthe
st andpoint of the trial subpoenas, conpelling
testinony at trial, we face the same problemwith a
di scl osure, again, apart fromthe adm ssibility
i ssue, but a disclosure of privileged information
that turns out to have been in error. The harm from
that is something that we can't repair, so we really
do need gui dance ahead of time. W can talk about
how to handle that from a practical standpoint here,
but that is why we have taken the repetition, that is
why we understand the notice of stay to apply to this
deci sion of the Court. It's clearly not just
applicable to final judgnents.

THE COURT: All right. You said you didn't
ask the Supreme Court for a stay, correct?

MS. SANCHEZ: We notified them that we you
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understand it to have been -- to triggered a
automati c stay under the statute. | haven't checked
my e-mail in the last few m nutes, but | don't -- |

haven't seen --

THE COURT: Let me check m ne.

MS. SANCHEZ: -- that there's been a
response fromthemon that particular issue.

THE COURT: | don't see anything yet. Just
the last thing | see is the responses filed by the
plaintiffs.

So all right, thank you.

MS. SANCHEZ: Thank you.

THE COURT: Executive defendants, any input,
secretary of state?

MR. AUH: No, your Honor.

THE COURT: Okay. Anything else?

MR. HARRI SON: Just very, very briefly. So
| -- 1 didn't necessarily hear, other than again, the
CRC specific discrete CRC issue that we teed up,
necessarily anything saying that we needed nore
clarity from your Honor. | think what the
| egi sl ative defendants want is clarity from someone
ot her than your Honor, from the Supreme Court on
t his.

In terms of, you know, burden and
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practicality of compliance, we served the subpoenas
back in July, and, you know, and as | nmentioned, we
of fered repeatedly to narrow themto the defendants,
the | awyers for every consultant, you know, to
negotiate to try and get -- that's how we got sone
production from CCP, by dropping three-fourths, you
know, or nore of what we subpoenaed themto do. W
dropped our entire 30(b)(6) request and every other
document, except for communication froml egislators.
And they said, "Okay, fine."

And so we were ready to deal (inaudible)
def endants have taken a -- a position that privilege
is both absolute in the technical sense and huge in
the practical sense. And the only thing I'd like to
address is the problemw th this, quote, unquote,
anal ysis that then goes back to, you know, the
problem -- the term "consultant.” Anyone you consult
is a consultant. And the problemis now, frankly,
anyone that, for exanple, Mm Stewart would care
enough to talk to about the SB-1 process, she then
can | ater say is obviously consulting with them "As
part of my duties as a |legislator."”

So we don't think that's a workable
standard. We disagree that that's some kind of

maj ority approach anywhere. Frankly, this kind of
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whol e Iine of expanding this |legislative privilege
outward into the world beyond the |egislature and its
staff has been this one Abbott case out of Fifth
Circuit, which is kind of an outlier among the | arger
bed of case | aw.

Thank you, your Honor.

THE COURT: All right. Well, if you're
asking for a specific ruling on the CRC, | can give
you t hat. | think that they are part of the

| egi sl ative process. They were created by the
| egi slature for this very purpose of comng up with
proposed districting. So | think that that is
definitely a part of the legislative process when it
comes to -- so | think they would fall under
| egi sl ative privilege.

More broadly, Ms. Sanchez and the
| egi sl ati ve defendants, | don't want to poo-poo your
concerns about this. | really understand what you're
sayi ng, but my reading of case |law from around the
country and other districts and jurisdictions that
have considered that issue, | put into nmy -- ny
letter, | don't think it is an absolute privilege.
think there have been states and cases where some
| evel of disclosure or sone |evel of basically

forcing legislators to talk about their decision
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maki ng have been -- have been all owed or have been
required.

| think obviously legislative privilege
exists. Article IV, Section 13, | think is there.
And | think | incorporated it in my decision letter.
And | think really alnmst as a practical matter, |
think that's the best approach to take.

And so just to be clear, the way | view
it is anything, any communication, any of their
t hought s about the |egislation that they passed are
privileged. And they can't be called to testify and
asked what their thoughts were during that process,
but any statements they made basically to the public
can be. So if they -- they held a press conference
or if they made a statement to what | would say is an
average citizen, if proper foundation is laid for
that, then that would come in, because | don't think
that is part of the |legislative process that is
privileged under the New Mexico Constitution.

When it conmes down to outside groups,
again, obviously their staff, other |egislators --
the reason | tal ked about paid consultants, and what
' m | ooking for is a formal relationship. | think
plaintiffs are correct, that if you look at it as

anybody a legislator talks to about this as part of
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t he process, then that would include everybody. That
woul d i nclude, you know, constituents, that would
include citizens, someone stopping them on the street

and asking them about it. And I don't think that

that's necessarily what | think should be privileged.

And so | don't know about -- evidence
wi Il have to be shown as to the role of Ms. Leith,
but if they were -- if they were paid by the

| egi sl ature or have some sort of formal role fromthe
| egi slature, | think that they would fall under
| egi slative privilege.

I f they were just an advocacy group that
basically putting their two cents worth in, to ne,
that's just |ike an average citizen putting their two
cents worth in, and therefore, they would not fall

under the |l egislative process.

So therefore, | don't know -- that's not
necessarily the answer you get. The Supreme Court
obviously is going to | ook at that. | think that

obviously they would understand the inmportance of
this and they'll probably give us a decision on that
as soon as -- as soon as they can.

MS. SANCHEZ: Your Honor, if | could just
ask for a brief clarification. And I'll also add one

clarification. And | appreciate the Court's
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el aborating a little bit on your reasoning.

In the motion that we filed relating to
staff and consultants that was on August 14th, and
t hat was a motion to quash specifically subpoenas
t hat were served on Research & Polling, which is
Bri an Sanderoff's job that had a formal contract with
the |l egislative council service to provide the
technical services that assist in preparing maps and
so forth and they're set up in the roundhouse and
actually provide the software that people use, as
well as Ms. Szczepanski, who is now a member of the
| egi sl ature, but at the time of redistricting she was
| believe the chief of staff for the speaker of the
house, and Ms. Leann Leith, I'm | ooking at our
motion, and we -- we noted that she's formally
empl oyed by the house of representatives as a policy
advi sor for the speaker of the house. So she had
a -- | truly don't know who signed her paycheck, but
she had a formal position with the house of
representatives and was there formally enpl oyed,
advi sing the speaker of the house. So | think that
falls within what the Court just identified as being
within the privilege under the Court's anal ysis.

As to the public type of statenments that

the Court referred to, what | -- what | would ask for
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clarification fromthe Court on is, is the Court

i ndicating that those statements, those

cont empor aneous you statements to how you've defined
the public during the course of the legislative
process, those statements thenselves | understand the
Court is deciding are not covered by the privilege
and may be adm ssible at trial if a proper foundation
is laid for themor if there's not an objection to
adm ssibility.

What is not entirely clear to me, and
maybe | m ght be m ssing something fromthe Court's
expl anati on or decision, is whether the |egislators
can be conpelled to be questioned about those
statements to the public, that the Court has defined
as statements to the public.

The statenments thenmselves come in, we
understand that that would be the Court's ruling.

But what is not clear is if the |legislators can be
conmpelled to sit for questioning about this.

THE COURT: And ask, "What were you thinking
when you said this or what was your reasoning?"

MS. SANCHEZ: Yeah. \What were you talKking
about, what were you thinking about, why did you say
this, you know, beyond just the comunication that

exi st s.
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THE COURT: My thought is no. The
statements will speak for thensel ves. But you can't
inquire into, you know, why did you say that or what
were you thinking when you said that. You know, |
think the statements have to speak for themsel ves.

MS. SANCHEZ: Okay. Thank you for that
clarification.

THE COURT: That's my thinking on that.

MS. SANCHEZ: Thank you.

THE COURT: As far as Research & Polling,
t he other two, you do you want to address that?

MR. HARRI SON: Yes, your Honor.

So Research & Polling, | would think, is
in a -- actually a very unigque pox. So under your
Honor's ruling, | think they probably would count as

staff (inaudi ble) and then went and discl osed
M. Sanderoff who is the principal and the public
face of Research & Polling as an expert, which, you
know, we would say is unusual and waives attenpt to
ki nd of use them as a sword while shielding his
factual involvement in the case. So that's a kind of
uni que i ssue.

Ms. Szczepanski m ght -- with
Ms. Szczepanski and Ms. Leith, we would agree that

they're paid by the |l egislature under the Court's
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(i naudi ble). W don't believe -- agree with the
Court, but we've got the Court's ruling and we want
to try to (inaudible) working with it. And so under
the Court's ruling, we would agree that if they're
paid by the |egislature as part of legislatively paid
staff, like the -- in each house the majority and
m nority each have their own staffer that is -- could
fairly be called a partisan, but are |legislatively
paid. | believe that was Ms. Szczepanski. We'd |ike
an actual clarification of that in some way. But |
think they're right.

On Ms. Leith, | think they may be
i ncorrect. | think she may be a political person
paid just by the speaker's PAC, which is a |large, you
know, political action commttee.

THE COURT: How do you propose we resolve
t hat question?

MR. HARRI SON: | mean, we -- it likely would
have been -- it certainly would have been somet hi ng
we woul d have asked had she sat for a deposition, but
she decl i ned. You know, we noticed her deposition
(i naudi bl e) and she filed a notice of nonappearance
and declined. | mean, | would like to take her word
for it under oath. But | would say we expect

Ms. Leith to be a fairly inportant witness. The kind
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of buzz that we're converting to adm ssi bl e suggests
t hat she was inmportant at the process of this
gerrymander .

THE COURT: All right. Well, let me just
ask, what was Ms. Leith's status during the
redi stricting process?

MS. SANCHEZ: Well, | think as an advisor to
t he speaker of the house and enployed by the house of
representatives, she was integral to discussions with
staff -- with legislators and the process of
preparing | egislation.

THE COURT: What was her official role? Was
she | egislative aide?

MS. SANCHEZ: | think her official title was
policy advisor to the speaker.

THE COURT: Policy advisor to the speaker.
And Mr. Harrison brought up whether she was paid for
by the | egislator or a packet, and do you think that
makes any difference?

MS. SANCHEZ: | don't, your Honor.
haven't seen any --

THE COURT: Do you know which one it was?
Was she paid for by --

MS. SANCHEZ: | truly don't know the answer:

You know, | think we could -- over lunch, we could
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get an affidavit or something to get sonme clarity on
t hat issue.

But | would submt to the Court that |
don't recall seeing any case |law on |egislative
privilege that is analyzing who signs the paycheck.

| think it's tal king about what is their function.

Yes, if it's -- if it's somebody in off

the street or if it's somebody who flew in from sone
D.C. group for the day to, you know advocate for a
position, | think that's very different than sonmeone

who i s working for the house of representatives on

behal f of the speaker in a legislative session. That

is pretty centrally a |egislative role.

But |I'm happy to get clarification on
some of these details for the Court. | don't want to
hol d us up. | can probably do that over the course

of the day and get the Court (inaudible).

THE COURT: | think that would be hel pful,
if we could get sonmething just definitive on her
title and/or position. l'd like to know how she was
paid. | "' m not sure that that is definitive because
think it is more of a formal role issue, what role
did they play formally in the process. You know,
agai n, an outside advocacy group versus someone who

is engaged in some role, formal role to provide the
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information and expertise on the issue. So that
woul d be hel pful.

MR. HARRI SON: And nmy only additional idea,
your Honor, is the |legislative defendants did have
Raul Burciaga, who is the head of the |egislative
council services, kind of the |lead staffer for the
| egi sl ature.

Now, we had indicated that they were
only going to use him for authentication, and so we

had i ndicated that, "You don't need to do that, you

don't have to come."” And he still doesn't, but |
woul d say |I think we would -- if he knows, and |
suspect he woul d, we would accept his -- you know,
his statenments about the role -- | would probably ask

who paid her, what was her title, was she a
government enployee, did she have an office? You
know, kind of basic set of questions |Iike that, and |
woul d think that he m ght be a good person who had
been prepared for trial to testify in this case --

THE COURT: Okay.

MR. HARRI SON: -- on this type of thing.

THE COURT: All right. | think that would
be hel pful.

Al'l right. Anything else, M. Harrison?

MR. HARRI SON: No, your Honor.
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THE COURT:

Legi sl ative defendants, any

ot her issues or motions that you want a formal ruling

on?

MS. SANCHEZ: Just one moment, your Honor.

Sorry.

Your Honor, just a clarification

guestion, | suppose

plaintiffs' counci

for plaintiffs' counsel, is

suggesting that you would accept

representations from M. Burciaga in an affidavit or

some formlike that,

or that we -- he's asking us to

bring M. Burciaga to court to testify on this issue?

THE COURT: M. Harrison.

MR. HARRI SON: No, we'd -- we'd take him
The only reason I'd like to have talk to himis, |ike
| said, | would have probably a -- | could think of a

better list, but, you know, off the top of nmy head,

who signs her paychecks, you know, are you considered

a governnment enployee with, you know, PERA and al

this stuff that | don't know much about, having never

been a state enployee, did you have an office in the

| egi sl ature, what was your job title? You know, if

she wasn't paid, who did -- was she paid by the

speaker's PAC, which is what they call his PAC. What

her, quote, unquote,

title is, | don't know is

necessarily -- you know, when you work for the
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speaker even in a political capacity, they throw
around the term speaker's PAC, for exanple. It's
just a PAC, right? It just has a speaker's title on
it.

So other than -- an affidavit would be
fine. Like | said, ideally, it would answer some
guestions |like that. And ideally, 1'd have a little
more time than no time at all top think of the
guesti ons. But we're certainly not saying we demand
himto be here. Even virtually.

THE COURT: All right. Does t hat answer
t hat ?

MS. SANCHEZ: Yes. Thank you. | don't
beli eve we have anything else to address.

MR. OLSON: Your Honor, there is one other

t hi ng. | don't know that we need to take it up now.
We can take it up anytime we're in trial. W can
take it up (inaudible). But we filed a notion to

strike or in limne on the discrete number of
exhibits that were attached to the annotated findings
of fact and conclusion office |aw.

The Court will recall, in the scheduling
order, we agreed that we would submt annotated
findings of fact and conclusions of law with

affidavits, speaker reports, evidence and the |iKke.
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And | believe I'"mcorrect that the parties basically
are agreenment with respect to everybody's subm ssions
and adm ssibility, with the exception of the Trende
and Chen reports. But then there's a couple discrete
items, none of which are probably not even going to
come up in our discussion over the next coupl e of
days, that we've got sonme objections to on foundation
and hearsay grounds.

So, you know, we can take that up
however you want to take it up. Well filed the
motion | think it was September 20th, your Honor, on
t hat i ssue. And there's just, like, four or five
exhibits that we raise a question about.

THE COURT: They're addendums to the
proposed findings and concl usi ons?

MR. OLSON: Yes, sir, they are discrete
exhibits attached to the plaintiffs' annotated
findings and conclusions that were filed. | think
the initial set was on 15th, | think it was, your
Honor, your Honor, which was Septenber.

THE COURT: | think -- you know want to
address this?

MR. OLSON: Yes, your Honor. We're not sure
we're going to be introducing any of those in any of

our presentation.
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THE COURT: Al'l right.

MR. OLSON: |If which decide to do so, |I'm
sure they can object at that tine.

THE COURT: Okay. Well, I --

MR. OLSON: Those things were mentioned
(1 naudi bl e).

THE COURT: \What | think, also, just -- and
| appreciate the proposed findings fromthe parties
bef orehand, at the end of the evidentiary portion,
' m going to give each side an option or an
opportunity to anmend those. And so | think that's
when we' || take that up. Okay?

Al'l right. Anything else fromthe
| egi sl ati ve defendants.

MR. OLSON: Your Honor, we have (i naudible)
motion to exclude the testimny of M. Trende. We
received plaintiffs' response to that notion
yesterday. We have not filed a reply. But we are
prepared to argue that.

That motion, | think, could be
appropriately argued i medi ately prior to
M. Trende's anticipated testinony.

THE COURT: Okay.

s that all right? All right.

Okay. That's what we'll go on that
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i ssue.
Al'l right. Anything else from
| egi sl ati ve defendants?
Executi ve defendants, anything el se?

MS. AGJANI AN: No, your Honor.

THE COURT: Secretary of state?

MR. AUH: No, your Honor.

THE COURT: Okay. All right. "' m going to
take a quick break, and then when we come back, ']l
give either side the option of making your opening
statements.

Do you wi sh to make an opening
statement ?

MR. HARRI SON: Yes, your Honor.

THE COURT: Okay. And then defendants, you
can either make an opening statement, you can defer
till later, or you can waive opening statements.

"1l just go down the row with that. But let's take
about ten m nutes. Okay?

(Recess held from 10:13 a. m

to 10:26 a.m)

THE COURT: Thank you. You may be seated.
Appreciate it.

Al'l right. W are back on the record,

ready the begin. Do plaintiffs' wish to make an
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openi ng statenents.

MR. TSEYTLIN: Your Honor, do you mnd if

THE COURT: That's fine.
OPENI NG STATEMENTS
MR. TSEYTLIN: Thank you, your Honor. M sha
Tseytlin for the plaintiffs.

On Friday, we got nore fulsome guidance
fromthe New Mexico Supreme Court, you know, about
the types of evidence and the types of inquiries that
we shoul der take in the proceedings. And | want to
hi ghl i ght three things the Suprenme Court said.

First that -- we enphasize to the
touchstone here is Justice Kagan's three-part
(i naudi bl e) justification test from Rucho, and that
we can use all types of evidence to prove up those
el ements. We have (inaudible) on the first two
el ements and they have obligation on the third.

Second, they said -- the Court said the
types of evidence that they would find very
conpelling for a showi ng of egregious gerrymandering
is the types of evidence and the show ngs that were
made in the North Carolina and especially the
Maryl and cases that were issued in Rucho. And it

suggested that we consider whether the evidence here
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is of the same type, just as powerful as it was in
t hose cases.

And finally, the Court asked us to focus
on the cracking or packing of individual districts,
with a special focus on voter registration shifts, so
our other objective evidence.

So with that in mnd, 1'd like to
briefly talk this morning about eight categories of
evidence that we're going to present to your Honor
over the next couple of days that | think wll
establish beyond serious dispute that we have
satisfied those first two elements, intent and
effect, and that my friends on this side cannot
satisfy the justification -- their justification
bur den.

Now, the first category of elenents
we'll discuss is the direct evidence of intent. And
| "' m not discussing that because it's the nost
i mportant. And, in fact, as the Supreme Court said,
obj ective evidence is more inportant. But | want to
say that first because we have a piece of direct
evidence here that | think frames and puts in good
context a |l ot of the objective evidence that we're
going to discuss throughout the trial and present to

your Honor. And that piece of evidence we'll discuss
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alittle bit on Monday with your Honor, which is the
text messages from Senator Stewart to CCP.

And the reason that the text message is
to telling, so helpful, is that it franmes kind of the
DNA of the gerrymander that occurred here.

A lot of times you'll get -- sometimes
in (inaudi ble) cases, you'll get the kind of evidence
t hat was revealed in the Benisek case, the Maryl and
case, that Justice Kagan held was partisan
gerrymanderi ng. There you have the governor in
Maryl and admtting that he was trying to gerrymander.
That kind of high level, high |level (inaudible) you
will get that.

What's so remarkable in these texts is
t hat she -- Senator Stewart not only admts that
gerrymanderi ng was happeni ng, but explains how and
why. She says, well, the Concept H map, that only
provides a 51.8 percent DPlI, which is kind of the
conposite nmeasure of the parts of District 2. That's
not enough for a mdterm She's clearly referring to
the event upcom ng m dterm where Democrats were
concerned that it was going to be a tough election
because it's the first election of a new presidency.

And she says, "What we did," excitedly

"we moved nore voters into District 2 that were
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Denmocrat, and we bunped that up to 53 percent

Denmocrat, 53.47." And then her -- on the other side
of the text, the question was, "Well, who takes the
hit?"

And the reason that question is
i mportant is this principle that your Honor will hear
about, including fromour expert, M. Trende, when
you have a small conparative state with a couple
districts, if you're going to make one district nmore
Denmocrat, you're going to end up maki ng ot her
districts more Republican. It's this concept you got
to pay Peter to pay Paul or however M. Trende says
it.

And this person on the other side of
this text message said, "Well, what's going to happen
to the other districts?"

And Senator Stewart says, "Don't worry,
we bal anced this out. So now we have 53 percent
District 1, we have 54 percent District" -- no,
"District 2, we have 54 percent District 1, you know,
55 percent District 3."

This is close to (inaudible)
ge