Exhibit 1



Erika Churchill March 20, 2012

Margaret Dickson, et al. v. Robert Rucho, et al. 11 CvS 16896 & 16940

i S

STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE 11 CVS 16896
11 CVvsS 16940

MARGARET DICKSON, et al.,

Plaintiffs,

vSs.
ROBERT RUCHO, in his
official capacity only as
the Chairman of the North
Carolina Senate
Redistricting Committee,
et al.,

Defendants.

NORTH CAROLINA STATE
CONFERENCE OF BRANCHES OF
THE NAACP, et al.,

Plaintiffs,
vSs.
STATE OF NORTH CAROLINA,
et al.,
Defendants.

e e e e e e e et et et e e e | v e e e e e e e e

DEPOSITION OF ERIKA CHURCHILL

9:39 A.M.
TUESDAY, MARCH 20, 2012

POYNER SPRUILL
301 FAYETTEVILLE STREET
SUITE 1900
RALEIGH, NC 27601

By: Denise Myers Byrd, CSR 8340, RPR

5813 Shawood Drive VIVIAN TILLEY & ASSOCIATES tel:919.847.5787
Raleigh, NC 27609 ctrptr4ufaol.com fax: 919.847.2265




Erika Churchill March 20, 2012
Margaret Dickson, et al. v. Robert Rucho, et al. 11 Cvs 16896 & 16340
Page 3
1 INDEX OF EXAMINATION
Page
2
3 By MIr. SOPEaAS .t ittt ittt ieneenooeeosonees 11
150
4 160
5 By Ms. Earls. ...ttt iennennnn 117
162
6
By Mr. Peters. ...ttt enneneneenanes 152
7
L U L o 154
8
9
‘ --o00o--
10
11
12 INDEX OF EXHIBITS
13 EXHIBIT NO. DESCRIPTION Page
14 44 Letter to Representative Lewis from
O. Walker Reagan, February 16, 2011 22
15
45 E-mail to Sen. Bob Rucho and
16 Rep. David Lewis from Erika Churchill,
February 3, 2011, with attached
17 Draft Guide - Rucho 25
18 46 2011 Legislator's Guide to NC
Legislative and Congressional
19 Redistricting 277
20 47 GS 163-132.1B 32
21 48 Rucho Senate VRA Districts,
Rucho Senate 1, Rucho Senate 2,
22 Senate Fair and Legal, Possible
Senate Districts, SCSJ Senate 41
23
24
25

5813 Shawood Drive VIVIAN TILLEY & ASSOCIATES tel:919.847.5787
Raleigh, NC 27609 ctrptr4ufaol.com fax: 919.847.2265



Erika Churchill March 20, 2012
Margaret Dickson, et al. v. Robert Rucho, et al. 11 CvS 16896 & 16940
Page 17

1 Ballance and Steve Metcalf.

2 Did you do any work with the House Redistricting

3 Committee?

4 Yes, sir.

5 Describe your work for the Senate Redistricting

6 .Committee and then your work for the House

7 Redistricting Committee.

8 I believe the description would be roughly the

9 same.
10 All right.

11 We are definitely a limited number in group within
12 the Research Division. When you have a topic of
13 assignment that is unique as redistricting, you

14 kind of do it all.

15 With the 2001 process, Bill Gilkeson was
16 the lead staff attorney. He functioned as an

17 intermediary between the staff and the members and
18 kind of helped relay information what needed to be
19 done, that kind of thing.
20 I was one of the staff that got the tasks
21 of assignment for both House, Senate and
22 Congressional. Generally, they turned on making
23 sure that we had bill text that accurately
24 reflected the map that was to be considered by the
25 General Assembly and supporting information to
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1 explain to the members what that map meant.

2 Q. Did you actually draw maps?

3 A. In 20017

4 Q. Yes.

5 A. That was a long time ago.

6 Q. Best of your memory.

7 A. I don't remember drawing any statewide maps. I do

8 remember drawing amendments to statewide maps.

9 Q. For the House or the Senate or both?

10 A. For House and Senate, yes, sir.

11 Q. Do you recall working with Richard Morgan in

12 drawing some maps in the early 2000s?

13 A. Not in the 2001 round. I do remember doing that in

14 2003 when he was co-speaker.

15 Q. So we had multiple rounds of redistricting back in

16 that time thanks to Mr. Farr. Did your role -- you

17 were involved in the drawing of the first plans in

18 the ways you've described.

19 A, Yes, sir, as committee staff.

20 Q. And those plans were declared unconstitutional?

21 A. Yes.

22 Q. And the legislature came back and drew new plans --

23 A. Yes, sir.

24 Q. -- in a bit of a hurry?

25 A 2002, vyes, sir.
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1 Q. Were you involved in that process?

2 A. Yes.

3 Q. What was your role in that process?

4 A. Very similar to thé 2001 process.

5 Q. And then the legislature comes back in 2003 and

6 draws again?

7 A. Yes.

8 Q. House 'and Senate?

] A. Just House and Senate, no Congressional.

10 Q. What was your role in 20037

11 A. In 2003 I was still committee staff, and I honestly

12 do not remember if it was House, Senate or both,

13 but in 2003, functioning very similar to how I had

14 in 2001 and 2002, the plans were drawn outside of

15 the General Assembly. They were imported into our

16 system and then modified accordingly.

17 Any time you have two different mapping

18 databases, you run the risk that the maps are not

19 going to import exactly alike because it depends on

20 the database they're drawn off of. In 2003 that

21 was done. There was some parts that still needed

22 to be filled in. I was involved with Speaker

23 Morgan in filling in those blank parts.

24 Q. And you were the map drawer in that sense?

25 A. In terms of -- yes, I was in the room being told
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1 VTD lines?
2 A. No, sir, I don't believe they are. There again you
3 have the levels of geography that you choose to
4 assign. There are counties that are kept whole in
5 accordance with the Stephenson opinion and the
o House and the Senate, I believe there are whole
7 counties in the Congressional plan, and then you
8 have some that the VTD is the unit of assignment
9 and remains whole and intact and then you have
10 other areas that the census blocks was used‘as the
11~ level-of-assignment layer.
12 Q. Okay. That's what I wanted to get you to explain.
13 So there are -- in the plans there are VTDs that
14 _ are kept whole and there are VTDs that are divided
15 into different districts; is that correct?
16 A. Yes, sir. When you read the session log, that's
17 actually how it reads, you read the hierarchy, you
18 read -- after following District 1, you'll see the
19 whole counties, they're involved in District 1. If
20 the county is split, then you'll see the name of
21 the county and a colon, and whether it's a VTD that
22 is whole or if the VTD -- if you see a semicolon --
23 if a VID is split, then you see a semicolon and a
24 list of census blocks numbers.
25 Q. Good. Thank you very much.
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1 I wanted to go back on one topic that you
2 testified on direct examination and that was you, I
3 believe, testified that in 2001, 2002 and 2003 the
4 redistricting plans were based upon maps that came
5 from some other source; is that correct?
o A. Yes, sir. Just like this round of redistricting,
7 the initial maps that came in for the staff to work
8 up in terms of committee staff.
] (Brief Interruption.)
10 BY MR. FARR:
11 Q. Let's talk about 2001. I think there were 2000,
12 2001, 2002 and I think it was 2003 carrying over
13 into 2004 was the final round as I remember it.
14 In 2001, what do you recall about where the
15 maps originally came from?
16 A. I believe in 2001, 2002 wvery similar structure
17 where the map came from an outside source. It had
18 been drawn in a software system outside of the
19 General Assembly's.
20 The ISD -- our Information Systems Division
21 imported it into our system and we began to work it
22 up doing something very similar to what we did this
23 time, identifying if there were any misassignments
24 of geography.
25 The whole concept as it was this time was
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1 to make sure that the plan that came forward in

2 terms of a bill was the plan that was intended to
3 be the one -- in other words, the one that came

4 from outside got into our system loocking exactly

5 the same.

6 Was there a typical person you worked with who

7 relayed the outside maps to the General Assembly

8 staff?

9 Generally in 2001, 2002 and 2003 that was Kevin

10 LeCount.

11 Can you spell that for the court reporter.

12 In terms of the Democratic party plans.

13 I think it's might be L-E-C-0-U-N-T.

14 So he -- when you say Democratic party plans, what
15 did you mean by that?

16 The plans that came from the majority party that
17 were ultimately the plans that were enacted by the
18 General Assembly.

19 Was Kevin LeCount an employee of the General
20 Assembly?
21 No, sir, he was not, to the best of my knowledge.
22 Do you know who he was employed by?
23 No, sir.
24 Were the maps that he initially relayed to the
25 General Assembly staff, were they drawn on the
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1 General Assembly's computers or someplace else?

2 They were drawn somewhere else.

3 At the time the General Assembly had its

4 own software system that had been developed

5 internally at the General Assembly, and it was not

o available to anyone outside of the General

7 Assembly.

8 What happened in the 2003-2004 timeframe?

9 It was a very similar process. In fact, an

10 identical process for the Senate plan.

11 In 2003, the membership of the House was

12 split along party lines and there was a

13 co-speakership. I have kind of always assumed

14 because of that the House plan was developed

15 slightly differently in that we‘had a plan that

16 came in that was not a complete, whole state plan.

17 That plan that was not a complete, whole state plan

18 was reviewed jointly by Speaker Black and Speaker

19 Morgan and there were changes made according to

20 that plan.

21 Who was the source of this House plan, was that

22 Mr. LeCount or somebody else?

23 Yes, sir, that was Mr. LeCount.

24 In 2003 and 2004 did you observe Mr. LeCount making

25 any adjustments in the plan after it was imported
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1 into the state system?

2 Yes, sir, we kind of by default developed a process

3 where we were simultaneously running the mapping

4 system that he was using and the mapping system of

5 the General Assembly in making identical

6 assignments in both simultaneously.

7 Where was the location for it, that process?

38 Speaker Morgan's conference room.

9 Did Mr. LeCount interact with you or the staff in
10 2001 or 2002 to make changes on the maps after they
11 had been originally imported?

12 Yes, sir.

13 Do you recall how that worked?

14 Generally at the instruction of the Chairs at that
15 point who were giving us instruction, we would

16 import the plan and then would run the reports to
17 make sure it was contiguous and all the areas were
18 assigned. And again, in 2001-2002-2003 timeframe
19 the General Assembly did use the precinct as the

20 unit of assignment of geography.

21 We also ran a report to see what was split
22 ‘there. If we saw something that looked

23 guestionable, we would give a call -- and we were
24 generally told to call Kevin and work through it so
25 we generally called Kevin and worked through it.
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1 Q. So in the 2001, 2002 and 2003 and 2004

2 redistricting years, you worked with Mr. LeCount to

3 make adjustments to the plans after they had been

4 imported originally?

5 A. Yes. Although I think all the drawing was finished

6 by 2003. I don't know that it was fully

7 implementable because of the pre-clearance process,

8 but I think all the drawing was finished by 2003.

9 Q. So any interactions with Mr. LeCount in the

10 2003-2004 timeframe would have been completed by

11 the end of the year in 20037

12 A. Yes, with regard to any changes to the maps.

13 Q. I think that's all I have;

14 MR. SPEAS: I have a couple questions.

15 FURTHER EXAMINATION

16 BY MR. SPEAS:

17 Q. Put on your map drawer hat. You've had experience

18 drawing lines. If I am drawing the line of -- that

19 separates one district from another, I can follow a

20 census block line, correct?

21 A. Correct.

22 0. I\can follow a VTD line?

23 A. In terms of units of assignment available in the

24 General Assembly's computer, the opportunities are

25 the census block, which is the smallest unit, fhe
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INTRODUCTION

This Court gave Legislative Defendants clear antp& instructions for drawing
remedial districts. The Court ordered that “Legfiste Defendants and their agents shall conduct
the entire remedial process in full public viewridathat, “[t]o the extent that Legislative
Defendants wish to retain one or more individudi®\are not current legislative employees to
assist in the map-drawing process, Legislative Dadiats must seek and obtain prior approval
from the Court to engage any such individuals.”ci@e 11 8, 9. The Court ordered that
“partisan considerations and election results dagdl not be used in the drawing of legislative
districts in the Remedial Maps,” Judgment COL 1,168 “no effort may be made to preserve
the cores of invalidated 2017 districts,” Decreég YAnd the Court made clear that any efforts to
protect incumbents must be “reasonable” and limitealvoiding pairing incumbents into the
same district. Judgment COL { 168.

One of the two chambers of the General Assembliatad every one of these
commands. In violation of the Court’s transpareregyuirements, the House Redistricting
Committee secretly engaged two of Legislative Deéats’ experts, including a political
consultant who specializes in elections data aiealgnd who helped Legislative Defendants in
drawing the unconstitutional 2011 Plans, to anazeChen’s maps and data before the House
moved forward with its process. Legislative Defams’ counsel also emailed partisanship data
on Dr. Chen’s maps to every member of the HousesRe&ting Committee, just hours after the
announcements that each chamber would use one @Hen’s simulations as its base map. The
House then permitted the incumbents of each retes@mty grouping to revise their own
districts to their personal liking, and to do saé&ly outside of public earshot.

These procedural violations would provide ampleugds to throw out the House’s

remedial plan (the “Proposed House Plan”) in itsrety, but in an effort to limit the scope of



relief the Court must grant, Plaintiffs focus thelrjections here on five House county groupings
where the House’s procedural violations led tortlesst significant substantive violations of the
Court’s Decree. These five groupings are: (1) Gblus-Pender-Robeson; (2) Forsyth-Yadkin;
(3) Cleveland-Gaston; (4) Brunswick-New Hanoved &) Guilford. Incumbents in these
groupings acted with partisan intent and imperrlgsought to preserve the cores of their prior
districts, in violation of the Court’'s mandatesdéed, as detailed in Dr. Chen’s new expert
report attached as Exhibit A, Dr. Chen has creat¥d simulations for these five groupings that
avoid pairing the current incumbents, and he fitas in four of the five groupings the Proposed
House Plan is an extreme, pro-Republican partiséien Two of the groupings are 100%
outliers—the adopted map, as amended by the incoisiie more favorable to Republicans
than all 1,000 of Dr. Chen’s simulations for thedygping. Dr. Chen also finds that the only
grouping that is not a partisan outlier, Guilfordu@ty, nonetheless replicates the prior version
of one of the districts in the grouping. Dr. CHerther finds that the amendments to the base
map in Guilford County and several of the otherugiags significantly subordinated
compactness in service of partisan advantage.

This Court gave the General Assembly an opportupityraw remedial maps and cure
their prior constitutional violations. Althouglsiprocess was not without flaws, the Senate has
done so. But the House has not. The Court shpaydho heed to the threats in Legislative
Defendants’ most recent filing and should direet Referee to redraw these five House

groupings.



SUMMARY OF LEGISLATIVE PROCEEDINGS

A. Legislative Defendants Fail to Explain When, How, ad Why They Chose Dr.
Chen’s Simulated Maps to Serve as the Base Maps ftire Remedial Plans

On September 9, six days after this Court’s Judgniemgislative Defendants held their
first hearings. Senator Newton, who now serves @s-chair of the Senate Redistricting
Committee, announced that he and his co-chairsleaded to select one of Dr. Chen’s
simulated maps from the litigation to serve as‘base map” for the new Senate plan. Several
hours later at the opening hearing of the HousasReding Committee, Representative Lewis
stated that he independently had decided alsoet@ms of Dr. Chen’s simulations as the base
map for the new House plan. 9/9/19 House CommatTt6:21-17:21see also id. at 45:20-23
(Representative Lewis claiming he had not been fawéexactly what approach the Senate was
going to take until this morning”). Neither the lif® nor Senate Committee leadership
explained who was involved in the decision to use@hen’s simulated plans.g., whether it
included outside counsel or consultants), whenetldiscussions took place, or what analysis
was done of Dr. Chen’s maps before deciding tathsm as the base maps. Legislative
Defendants’ most recent filings still do not pravidny of this information. Legislative
Defendants have not indicated whether they, tlminsel, or their consultants analyzed the
partisan attributes of Dr. Chen’s simulated mapdeiciding to use them as a central foundation
of the remedial process. When Representative Hsngked the leadership of the House
Committee whether they had consulted with couns$el had access to partisanship data on Dr.
Chen’s maps, Representative Hall, who was sernan@hair of the House Redistricting
Committee, invoked attorney-client privilege. 9M®House Comm. Tr. at 85:19-86:4.

There is reason to believe that partisan consigeistid factor into Legislative

Defendants’ choice of Dr. Chen’s maps. WhereasStaate used Dr. Chen’s Simulation Set 2



that sought to avoid pairing the incumbents in @latthe time each relevant district was drawn
in 2011 or 2017, the House ultimately used Dr. Gh&mulation Set 1 that did not consider
incumbency at all. Legislative Defendants haveexpiained why the House and Senate pulled
their base maps from different simulation setstalily, the set chosen by each chamber is the
one that is relatively more favorable to RepublgaBased on the 2010-2016 statewide
elections that Dr. Chen employed to measure padisp, House Simulation Set 1 produces a
distribution of seats more favorable to Republicdnas House Simulation Set 3ee PX1 at 27
(final row listing distribution of seats in Housetilation Sets 1 and 2). In contrast, Senate
Simulation Set 2 produces a distribution of sebgbidy more favorable to Republicans than
Senate Simulation Set 1d. at 58 (listing distribution of seats in Senate dation Set 1 and 2).

B. Legislative Defendants’ Counsel Sends Partisanshipata on Dr. Chen’s
Maps to the Entire House Redistricting Committee ad Political Staff

Shortly after the leaders of the House and Senatendittees announced their intent to
use Dr. Chen’s simulated plans, legislative stafbded counsel for Plaintiffs and Legislative
Defendants requesting shapefiles and block assiginfitess for Dr. Chen’s simulated maps as
well as an Excel spreadsheet listing scores forpamtmess, split VTDs, and split municipalities
for each map. Ex. B (9/9/19 3:10 PM email from (@iidl). Plaintiffs’ counsel responded that
they would send the requested information laterr dlag. 1d. (9/9/19 3:22 PM email from Jones).
Nonetheless, Legislative Defendants’ counsel prdeg@send emails to both the House and
Senate Committees with a link to a repository ciointg all of Dr. Chen’s backup files that
Plaintiffs had transmitted to all Defendants witk tpening expert report on April 8, 2011l.
(9/9/19 3:50 PM and 4:24 PM email from Riggins); Ex(9/9/19 4:21 email from Riggins).
Legislative Defendants’ counsel’s emails contairtimg link to these backup files went to dozens

of recipients, includingll members of the House and Senate Redistricting Geas, several



political staffers for Representative Lewis, anceea staff. Ex. B; Ex. CAll of these recipients
were also able to forward the link to anyone eds&l any subsequent recipient could have
downloaded the files available through the link.

The files that Legislative Defendants distributeda-toe first day of the legislative
process, within hours after the announcementdihathen’s simulated maps would serve as
the base maps—contained extensive partisanshipdaggery district in every one of Dr.
Chen’s simulated plans. That is because Dr. Chalyzed the partisan characteristics of his
simulated plans in his opening expert report. 3dreenshots copied below show some of the
partisanship data that was in the files that Lagjig Defendants’ counsel sent. In these files,
which relate to one of Dr. Chen’s 2,000 simulatexise maps, the numbers in Columne&y(
“G1.1”) represent the label for each district ie fhlan, the next two columns contain the
compactness scores for each district, and the nisnibéhe columns to the right represent the
number of votes received by the Democratic (“D"gpRblican (“R”), and Libertarian (“L”")
candidates in a particular election for that sirredadistrict €.g., “EL10G_USS” means the 2010
general election for U.S. Senate). In the fouattast column in the second screenshot below,
the column “rsharel7” indicates the average Repablvote share in the given simulated
districts using the ten statewide elections froh@t 2016 that Dr. Chen used to measure

partisanship in his report.









Once the House and Senate Redistricting Committeesunced the specific Chen base
map that was selected for each grouping, any et the backup files that Legislative
Defendants’ counsel sent on September 9 could loaked up the partisanship data for any
given district. At the Committees’ request, Dr.e@had also sent PDFs to the Committees of
each simulated House and Senate map, and thosel&igfed the districts using the same labels
of “1.1,” “1.2,” etc. that appear in Dr. Chen’s kap files containing all the partisanship data.
See, e.g., Ex. F (one of the PDFs that Dr. Chen providetheoCommittees).

While career staff from the Legislative Servicesi€efstated that they did not complete
downloading the backup files that Legislative Delf@mts’ counsel distributed, Legislative
Defendants never disclosed whether any other estipiof the email downloaded the files.
Several members of the House Redistricting Comeisked Representative Lewis to have the
General Assembly’s IT staff investigate whetheraargyusing the General Assembly’s network
clicked on the link in the email from Legislativeef@ndants’ counsel, and Representative Lewis
pledged that he would have the IT staff conduchsutinvestigation. 9/10/19 House Comm.
Tr. at 81:1-82:18. But, to Plaintiffs’ knowleddeepresentative Lewis never reported back
whether IT conducted such an investigation and ifveat it foundt

Legislative Defendants’ failure to conduct suchraquiry is particularly troubling
because their counsel failed to take prompt actqerevent recipients of the email from
accessing the files. Legislative Defendants’ celiment the email containing the link at 4:24
p.m. on September 9. Ex. D (9/9/19 4:24 PM emaitifRiggins). Twenty minutes later,

Plaintiffs’ counsel replied all to the same emhikiad notifying all recipients (including all

! The findings of any such investigation would navé been conclusive in any event, since the eroathining the
link could have been forwarded and anyone coule ledigked on the link and downloaded the files frametwork
outside of the General Assembly.



members of the House Redistricting Committee) tthatfiles contained partisanship data and
should not have been sent. (9/9/19 4:45 PM email from Jones). When Plaistiffounsel did
not hear back right away, Plaintiffs’ counsel sembther email 15 minutes later asking
Legislative Defendants’ counsel to confirm they nechoved all of the files from the link. Ex. E
(9/9/19 4:59 PM email from Jacobson). Legislaidafendants’ counsel did not respond until
over two hours later, at 7:09 p.m., indicating othign that the link was disabled. Ex. D (9/9/19
7:09 PM email from Riggins). Thus, there was algeghree-hour window between the time
when Legislative Defendants’ counsel transmitteglithk to the partisanship data and when
counsel stated that the link was no longer active.

No one, including this Court, has any way of knogwrhich recipients of the email from
Legislative Defendants’ counsel downloaded thesfdad accessed the comprehensive
partisanship data collected there about Dr. Cheimsilated maps. And of course, Legislative
Defendants, their counsel, and all of their comsu# and experts have had unfettered access to
the backup files showing the partisanship of ewsstrict in Dr. Chen’s simulated maps since
April 8, when Dr. Chen submitted his opening expeport and accompanying backup files.

C. Legislative Defendants’ Counsel and the House Redlisting Committee
Likely Gather and Analyze Partisanship Data on Dr.Chen’s House Maps

Even beyond the likelihood that individual membefrshe House Redistricting
Committee downloaded and accessed partisanshipddda. Chen’s simulated maps, there is
reason to believe that Legislative Defendants’ seliand their experts analyzed partisanship
data on Dr. Chen’s House maps and used it to dh&é&louse redistricting process.

As mentioned, on the first day of public hearinggjslative staff asked Plaintiffs’
counsel to send the shapefiles, block assignmiest ind an Excel spreadsheet for Dr. Chen’s

maps. Dr. Chen proceeded to assemble this larigeneocof data, and Plaintiffs’ counsel



transmitted the requested materials to legislattad and Committee members late at night after
the first day of hearings.

Whereas the Senate Committee promptly began tleegs®f picking base maps from
Dr. Chen’s simulations the morning after Plaintifeunsel transmitted the necessary data, the
House Committee did not. Rather, on Septembet fltedirst House Committee hearing after
receiving the data, Representative Lewis annoutiwdthe defendants’ counsel have asked for
a chance to review” the data sent by Plaintiffairegel to purportedly “make sure, indeed, that
this is the same information that was before therCb 9/10/19 House Comm. Tr. at 4:19-22.
Representative Lewis did not explain what exactygiklative Defendants’ “review” would
entail. Representative Lewis also did not disckbse Legislative Defendants’ counsel were
having two outside experts—including a politicahsaltant named Clark Bensen who has
previously assisted Legislative Defendants in gaagdering districts in North Carolina—
conduct this review of Dr. Chen’s maps and d&ee Leg. Defs. Br. at 27.

It was not until late in the evening on Wednesd@sptember 11—nearly two full
business days after the House Committee receive@an’s maps and data from Plaintiffs’
counsel—that the House Committee re-commencedatseps. Legislative Defendants now say
that their outside counsel and consultants werergngthe “accuracy and authenticity” of the
data that Plaintiffs’ counsel had sent. Leg. DBfs.at 27. But Legislative Defendants have not
explained how this review was conducted, let alwhg their counsel and consultants needed
nearly two full days to conduct this purported esvi

It appears likely that Legislative Defendants’ cseiror their consultants were instead
organizing and/or reviewing partisanship data on@en’s simulated House maps during this

two-day period. When Plaintiffs’ counsel sent Dhen’s maps and data to the House and



Senate Committees, Plaintiffs’ counsel noted inttaesmission email that, because Legislative
Defendants’ counsel had improperly sent the badkes containing partisanship data, Dr. Chen
had relabeled the numbers for his 4,000 statewaespe.g., he may have changed the map
originally labeled “Map 1" to “Map 376.” But, unftunately, this measure could not have
prevented Legislative Defendants’ counsel or thgperts from matching the new map numbers
to the old ones. For instance, in the Excel sigleaet he provided, Dr. Chen reported the
statewide Polsby-Popper and Reock compactnessssiooreach of his 4,000 statewide plans. In
his April 8 backup files, Dr. Chen had providedsasame Polsby-Popper and Reock scores for
each of the 4,000 plans. Hence, Legislative Dedats] counsel or their experts would have
needed only to identify the old and new map numbwtshad the same compactness scores to
know which old map number corresponded to which namber. There are many other ways
Legislative Defendants’ counsel or their expertsiddave matched up the maps as well during
their two-day review.

In addition, during this two-day gap, Legislativef®ndants’ outside counsel and
consultants may have been comparing the partigans$hie top 5 unique maps in each relevant
House grouping in Simulation Set 1 versus Simute8et 2. On the first two days of the
legislative hearings, Representative Lewis insisted the House Committee would use
Simulation Set 2 and not Set $ee, e.g., 9/9/19 House Comm. Tr. at 73:13-21; 9/10/19 House
Comm. Tr. at 58:20-24, 61:6-14. But when the HoDeenmittee finally re-convened after
Legislative Defendants’ outside counsel and coaststfinished their review, Representative
Lewis announced that he had changed his mind atdié House would be using Set 1 instead
of Set 2. 9/11/19 House Comm. Tr. at 3:16-18.e@ithat Dr. Chen had listed his top 5 unique

maps in each grouping in Set 1 and Set 2 in thelESpareadsheet he provided, Legislative



Defendants’ counsel and consultants could haveya@dlpartisanship data for those top 5
unique maps in each grouping and concluded thatl@tron Set 1 was better for House
Republicans, on net. Representative Lewis’ expiandor his change of heart—that he
suddenly saw merit in the arguments against Sinom&et 2—is dubious at bestee id.
Indeed, Legislative Defendants’ reliance on “then-testifying expert” Clark Bensen
raises enormous red flags. Mr. Bensen runs aigaltonsulting firm known as “POLIDATA”
that specializes in “collecting election data” atultiple levels of political geography.” Ex. G.
In 2011, Legislative Defendants relied on Mr. Bengeprovide political data for them in
drawing the 2011 plansSee Ex. H at 55-56 (Dale Oldham stating in depositiost Mr. Bensen
“provided data” for use in North Carolina’s 201 Higricting); see also Ex. | (additional
documents produced in discoveryDickson involving Mr. Bensen). Further, according to his
resume, Mr. Bensen previously served as the diredtéolitical Analysis” for the Republican
National Committee (RNC), where his duties weréutaertake the collection, compilation,
systematization and analysis of politically relatieda.” Ex. J at 4. Here is a biography that Mr.
Bensen himself wrote describing his experience palical consultant who specializes in
analyzing elections data:
An attorney by training and a data analyst by pcacClark Bensen has been
involved in projects related to the art of politics over thirty years. He has been
involved in redistricting and census issues thraouglhe previous three
reapportionment cycles and has developed politindlcensus datasets for every
state in the nation. His company, a demographicpatitical research firm, is

also the publisher of the POLIDATA ® DEMOGRAPHIC ANPOLITICAL
GUIDES.

*k%k

As a data analyst familiar with both census andtipal data, he has developed
countless political, demographic, and other dasaeetanalysis. Development of

2 Mr. Bensen filed this resume in connection with $irvice as an expert\iilson v. Kasich, No. 12-0019 (Ohio),
available at https://moritzlaw.osu.edu/electionlaw/litigationfdiments/volume7.pdf/.



election datasets for every level of geographyldees a specialty since 1974. For
several projects he has been responsible for taelshiment of a nationwide
database of demographic and political informati@evelopment of block-level
datasets with combined census information and agtdnpolitical data are the
key elements for many analyses related to distgcaind voting rights litigation.
Clark Bensen has been actively involved in elegpettics for the past three
decades. His participation has included serviaveaty level of local, state and
national politics, moving to Washington followiniget 1980 elections. He focuses
on database development, analysis, and publicatiole developing political and
census datasets for political stakeholders, thespend academics as well as
providing litigation support for politically-relatelegal actions.
Ex. Jat17.
The notion that Mr. Bensen was not conducting panship analysis for Legislative
Defendants and their counsel during the remed@igss is not credible.

D. House Incumbents Draw Their Own Districts

After the House and Senate Committees picked bags from Dr. Chen’s simulations,
each Committee began amending its base for thesiste purpose of unpairing incumbents.
The entire framework of selecting a base map franben’s simulations that paired
incumbents and then allowing the incumbents to mbyunpair themselves was ill-conceived,
seeinfra, but the process was far worse in the House tinéimei Senate. In the Senate, only two
of the seven Senate groupings required unpairiagnibents, and for those two groupings,
legislators at least worked together on a bipart@@sensus basis to achieve the unpairing.
Moreover, while Senator Hise improperly ejectedghélic and the press from the mapmaking
area in the Senate Committee room while incumbsats developing their amendments, the
Senate Committee room was at least small enoughhiaublic in the back of the room could
hear most of the discussions amongst the legislator

That was not true in the House, which carried betihcumbency protection process very

differently. In the House, for each county grogpiRepresentative Lewis called up to the



mapmaking computer terminal the incumbents whallimethat particular grouping, and he
allowed those incumbents to redraw the districtsripair themselves. In other words,
incumbents got to pick and choose how they wardedriend their own districts from the base
map, ostensibly in the name of unpairing themsdbugsn many cases for obvious partisan
purposes.Seeinfra. Making matters worse, the incumbents made tblearges largely outside
of public earshot and without explaining each cleatiat was being made. The House
Committee room is much larger than the Senate Cttewrtioom, and the mapmaking terminals
were at the front of the room several hundred d@ety from where the public could sit in the
back. And the audio of the computer terminal anlive feed was often difficult or impossible
to hear. Thus, while the public could see Houstidis lines being moved on the screen, it
could not hear the hushed discussions amongst inentntegislators—who were huddled around
the computer terminal—as those legislators wereimgothe boundaries of their own districts.

E. The House Map Passes on a Party-Line Vote

The material differences between the House andt&@nacesses were apparent to
legislators and reflected in the final roll calltes. While a number of Democrats voted for the
Proposed Senate Plan, every Democrat in both chhambeed against the Proposed House Plan.
The Proposed House Plan thus passed both chambstaight party-line votes.

Legislative Defendants misleadingly quote seveiaksnents from Democratic Senators
as support for their erroneous assertion that tbegss used by both chambers “received the
support of Democratic members.” Legs. Defs. Bb.akll of the quotes reproduced in
Legislative Defendants’ brief related solely to 8enate’s process and not the House.
Democrats in both chambers consistently expresspdsition to the House Committee’s

process, actions, and ultimately the House map.



Legislative Defendants also erroneously suggestkanocrats opposed only one
particular House grouping (the Columbus-Pender-Robgrouping). Legislative Defendants
assert that, for every other House grouping, thedddCommittee “adopted the map”
unanimously.See Leg Defs. Br. at 17-20. What actually happened that, within minutes of
the incumbents of each grouping revising theirraist from the base map, Representative Lewis
asked whether any Committee members wanted to wbjeetions. See, e.g., 9/12/19 House
Comm. Tr. at 34:6-15. This request was made beforamittee members even had any time to
closely review the revisions from the base map.ekilme House later called a separate vote on
all of the House groupings other than Columbus-Befbbeson, all but eight House Democrats
voted against it. 9/13/19 House Floor Sess. at1592.

ARGUMENT
The House’'s Process Violated the Court’s Decree

The House’s remedial mapmaking process violatexlG@ourt's Decree in a host of ways.
The violations include that: the House Committelessted Legislative Defendants’ outside
counsel and consultants to assist in the mapmakimcess, without securing Court approval and
outside of public view; Legislative Defendants pd®d partisanship data on Dr. Chen’s
simulated maps to House Committee members; Hogseninents sought to preserve
“‘communities of interest,” a criterion not permitby the Court; and House incumbents ignored
compactness in amending the maps to protect theessel

A. Legislative Defendants Improperly Provided Partisaship Data to House
Members and Relied on Outside Counsel with Access Partisanship Data

1. The House Committee violated this Court’s Dedrgbaving Legislative
Defendants’ outside counsel and consulting ex@adsst in the House’s remedial process. This

Court directed that, “[t]o the extent that LegislatDefendants wish to retain one or more



individuals who are not current legislative empley¢o assist in the map-drawing process,
Legislative Defendants must seek and obtain pppraval from the Court to engage any such
individuals.” Decree § 9. The Court further praaddthat “Legislative Defendanssd their
agents shall conduct thentire remedial process in full public view.” 1d. 1 8 (emphases added).
The House Committee violated both of these promisin having Legislative
Defendants’ outside counsel and consultants coralaetret two-day review of the maps and
Excel spreadsheet that Dr. Chen provided. Legmlddefendants’ outside counsel and
consultants are not “current legislative employeasd the Court did not authorize these
attorneys and consultants to assist the House tRetny Committee in its remedial process.
Legislative Defendants’ outside counsel and coastst moreover, conducted their two-day
analysis of Dr. Chen’s maps and data outside ofbfipwiew,” even though they are “agents” of
Legislative Defendants subject to the Court’s Deér@he House Committee’s reliance on Dr.
Thornton and Mr. Bensen—two consultants with extenexperience sorting and analyzing
elections data—is an especially flagrant violatoddnhe Court’s orderSee Leg. Defs. Br. at 27.
Dr. Thornton analyzed the partisanship of Dr. Chanaps for her expert report, LDTX286 at
30-33, and Mr. Bensen is a political consultant whecializes in analyzing political data,
including for use in redistricting generally and fedistricting in North Carolina specifically.
Indeed, in 2011, Mr. Bensen provided granular N@anolina elections data to Legislative

Defendants to help them draw the 2011 Pl Exs. H, I. Had Legislative Defendants sought

3 As described previously, unlike the House Commijttee Senate Committee did not have outside cbonse
consultants review Dr. Chen’s data to purportediyuee it was “accurate and authentic” before piglirbase map.
Legs. Defs. Br. at 26. Instead, the Senate Comenithmediately began the process of picking a begethe
morning after Plaintiffs’ counsel transmitted Dhé&h’'s maps and data. That the Senate Committaeotiiteed
outside counsel or consultants to “review” the aattly further calls into question the House Comedats actions.



the Court’s permission to have Mr. Bensen and Dorfiton assist in the remedial process, as
was required by the Court’s Decree, Plaintiffs vdolve vigorously opposed the request.

The House Committee’s violations of the Court’s 2ecare all the more troubling given
that Legislative Defendants’ outside counsel angsattants have had access to partisanship data
on all of Dr. Chen’s maps since April 8. As alrgakplained, there are strong indications that
counsel and/or the consultants did assemble arygzangartisanship data on the maps, and the
mere fact that this Court cannot be certain sudmdt occur casts an enormous shadow over the
House’s process and final maps. But in any exbatwork performed by Legislative
Defendants’ outside counsel and consultants duhegemedial process violates the Court’s
Decree no matter the nature of the work, sincewlaak was done outside of “public view” and
without approval of the CourtSee Decree 11 8, 9.

2. Legislative Defendants independently violatesl @ourt’s order that “election
results data shall not be used in the drawinggi$lative districts in the Remedial Maps,”
Judgment COL 9 169, by transmitting “elections t&aaeach of Dr. Chen’s maps to all House
Committee members and several political stafferfRkepresentative Lewis on the very first day
of hearings. Legislative Defendants will likelyath that there is no direct proof that any
recipients of the email downloaded and used thetiefes data. But Legislative Defendants
appear to have not investigated that question laeyl tave provided no accounting to the Court
of who accessed the link. The fact that this Chas no way of knowing one way or the other
whether House members or staff accessed the déitaesuo find a violation of the Court’s
order. And it provides reason to reject any Hagreeiping where House incumbents exercised

significant discretion in amending (or choosing ttoamend) the base map.
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B. The House’s Incumbency Protection Process Violatedultiple Aspects of the
Court’s Judgment and Decree

This Court ordered that “[tjhe mapmakers may ta@sonable efforts to not pair
incumbents unduly in the same election distridécree { 5(g). The House’s efforts to avoid
pairing incumbents were not “reasonable.”

The House’s entire approach to incumbency proteetice., starting with one of Dr.
Chen’s maps that paired incumbents and then alpwicumbents to manually unpair
themselves—was unreasonable. If Legislative Defetsdlwanted to use one of Dr. Chen’s maps
but also to avoid pairing the current incumberiisytcould have simply asked Dr. Chen to run a
new version of his Simulation Set 2 that avoidedipgthe current incumbents (Dr. Chen’s
Simulation Set 2 avoided pairing the incumbentsfiite in 2011 or 2017 when the relevant
districts were drawn). That would have been shtéagward—Dr. Chen has now done so for the
five House groupings described in detail below—#anabuld have allowed for a set of non-
partisan simulated maps in which incumbency praiadid not subordinate traditional
districting criteria and could not be manipulated partisan gain. Representative Lewis
acknowledged on the second day of hearings thatittea has been floated.” 9/10/19 House
Comm. Tr. at 62:13-1%f. 9/17/19 Senate Comm. Tr. at 21:25-22:1 (Represeathewis
claiming, “I don’t think anyone in the House Comiaé suggested a Chen Set 3” along these
lines).

The House instead started with maps that pairachibents and had the incumbents
contort the district lines to unpair themselvesargateeing that the compactness of many
groupings would be mangled. This process alsoexgpéme door to partisan manipulation,

especially because the House entrusted the incusivem each grouping to amend their own
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districts rather than having the whole House Cotemiperform the unpairing. The House’s
process took the notion of having “representatclesose their own voters” to the extreme.

As no surprise given this fatally flawed procebsg, iHouse’s incumbency protection
efforts led to multiple violations of the Court’®Bree. In addition to improperly pursuing
partisan goals in the specific House groupingsrilese in the section to follow, the House’s
incumbency protection efforts violated the follogiaspects of the Court’s order.

1. The House improperly sought to preserve “comiesof interest” in amending
the base map. Legislative Defendants expliciiyestn their September 23 filing that House
Committee made changes to the base map not “sitmplgpair incumbents,” but also “to
preserve communities of interest.” Leg. Defs.&8r16. Representative Hall, the Chair of the
House Committee, stated the same after the Hotséasons to the base map were complete.
He told the Senate Committee that House incumbi&nesw their areas as to where particular
neighborhoods are and communities of interest,”tand this into account in revising their
districts. 9/17/19 Senate Comm. Tr. at 17:6-1&Bis violates the Court’s Decree. The Court
directed that the criteria set forth in Paragrapt s Decree “shakkxclusively govern the
redrawing of districts in the House and Senateégcrige 1 5 (emphasis added). Preserving
communities of interest is not one of the exclusisiteria that the Court permitted the House to
apply. Indeed, this Court noted in its judgmetatt thegislative Defendants expressly declined
to include ‘communities of interest’ as a criterion the 2017 Plans,” Judgment FOF § 200, and
the Court did not include communities of interestecriterion for the remedial process for this
reason.

As documented further below, it is apparent thatame cases the House used

“‘communities of interest” as a smokescreen for mawg to the invalidated districts and/or
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putting incumbents into more politically favorallistricts. But regardless, given that the House
by its own admission applied a criterion that tleu did not permit, the House’s process on its
face violates the Court’s order.

2. The House entirely ignored compactness in ptiotggtncumbents. There was
little, if any, mention of compactness throughdw process of revising the House groupings
from the base map. And there were never any @louk presented in the House as to how the
revisions to a grouping from the base map affettieccompactness scores for that grouping.

As a result, the House subordinated compactneskijest did in the 2017 House Plan.

In striking down the 2017 House Plan, this Couedded Dr. Chen’s finding that the 2017
House Plan “subordinate[d] the traditional distrigtcriterion of compactness” and produced
districts that were “less compact than they wowdibder a map-drawing process that prioritizes
and follows the traditional districting criteriaJudgment FOF § 93. Dr. Chen reached this
conclusion after finding that the 2017 House Plas Wess compact than all 2,000 of his House
plans in Simulation Set 1 and Simulation Set 2m&dably, the same is true of the new
Proposed House Plan. Dr. Chen compared the congsascbf the 14 House groupings that this
Court ordered to be redrawn to those same 14 gngspin his House Simulations Set 1 and 2.
Dr. Chen found that, across these 14 groupingsRtbposed House Plan has a lower Polsby-
Popper score than all 2,000 plans in both Houseil&lion 1 and House Simulation 2, and has a
lower Reock score than the overwhelming majorityhef simulated plans as well. Chen 9/27
Report at 63-66. If the 2017 House Plan impropsulyordinated compactness, then the
Proposed House Plan necessarily does as well.

In the event that Legislative Defendants arguetti@Proposed House Plan is good

enough on compactness because it is more comgarctht 2011 Plan that preceded the 2017
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Plan, this Court should reject that argument fersame reasons it did at trial. This Court held
that “Dr. Chen'’s interpretation and application’tbé compactness criterion in the 2017
Adopted Criteria—that all else being equal, mormpact districts are preferable to less compact
districts—"“is fully consistent with the guidanceopided by Legislative Defendants at the time
of the 2017 redistricting.” Judgment FOF § 14 Trial Tr. at 257:14-18. This Court rejected
Legislative Defendants’ argument that the Adopteite@a meant that the General Assembly
should seek only to meet some minimum compactimesshold tied to the 2011 Plans but do no
better. Judgment FOF 1 142, 143. The House wéagdlmotice of the proper application of
the compactness requirement in this Court’s Deangesimply ignored it.

—

All of the above violations of the Court’s Deciled to a Proposed House Map that is an
extreme partisan outlier. As Dr. Chen detailsi;aitached report and is shown below, based on
the ten statewide elections from 2010-2016 thatdben used to assess partisanship, the
Proposed House Map produces more Republican-leaeiig than nearly 95% of Dr. Chen’s
House Simulation Set 1 plan and nearly 98% of Der€s House Simulation Set 2 plgn€hen

9/27 Report at 2-4 (Figures 1 and 2).

4 In contrast, the Proposed Senate Plan is notté¢roelative to the distribution of Dr. Chen’srilated Senate
plans, although it is at the more Republican-fablr@nd of the distribution. Chen 9/27 Report,&-B.
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Frequency Among Simulated Districting Plans

(1,000 Total Simulated Plans)

Figure 1:
House Simulation Set 1 (Following Only Non—-Partisan Redistricting Criteria):
Democratic-Favoring Districts in HB 1020 House Plan Versus 1,000 Simulated Plans
(Measured Using 2010-2016 Election Composite)
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Figure 2:

House Simulation Set 2 (Following Non—-Partisan Redistricting Criteria and Avoiding Incumbent Pairings):

Frequency Among Simulated Districting Plans

(1,000 Total Simulated Plans)
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The 2017 House Plan was “an extreme partisan otthiedgment FOF § 102, and that
continues to be the case with the Proposed Hoase Hlhe Proposed House Plan cannot stand
in its current form.

Il. The Court Should Reject Five House Groupings in th€roposed House Plan

For all of the reasons provided above, the Coudlevbe justified in rejecting the entire
House Plan. However, to limit the scope of rediefight and facilitate the expeditious adoption
of final plans, Plaintiffs focus their objections the specific House groupings where the above
process violations had the most significant sulistaeffects. Specifically, Plaintiffs focus on
the five House groupings where the House’s incurop@notection process was carried out with
clear partisan intent, significantly subordinateatittional districting criteria, and/or improperly
reverted to the prior 2017 version of districtshathe grouping. These five House groupings
are: (1) Columbus-Pender-Robeson; (2) Forsyth-YadB) Gaston-Cleveland; (4) Brunswick-
New Hanover; and (5) Guilford.

To aid the Court’s evaluation of these groupings,@hen created a new Simulation Set
3 for these five groupings that avoided pairing¢berent incumbents in office. Dr. Chen’s
Simulation Set 3 is identical to his Simulation 3et all respects except Set 3 avoids pairing the
current incumbents rather than the incumbentsfineoin 2011 or 2017. Chen 9/27 Report at 1.
Dr. Chen finds that, in four of the five groupingfse Proposed House Plan is an extreme partisan
outlier relative to the districts in his Simulati®et 3. In other words, the Proposed House Map
in these four groupings is an extreme partisanasdtlin three of the groupings, an over 99%
outlier—relative to the possible configurationstod grouping that would emerge under a non-
partisan process that applied the traditional idistg criteria and avoided pairing the current

incumbents. In Guilford County, the only of theefigroupings that is not a partisan outlier, the
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Proposed House Plan significantly subordinates eatmess and creates one district (HD 58)
that is nearly identical to the invalidated 2017si@n of that district.

A. Columbus-Pender-Robeson

In finding that the 2017 version of this county gpong was an “extreme partisan
gerrymander,” this Court gave “weight to the anslyd Plaintiffs’ experts.” Judgment FOF
1 333. Plaintiffs’ expert Dr. Cooper had explaitiedt the 2017 map not only packed
Democratic voters in Robeson County into Houserdis#7, but also cracked Democratic
voters in Columbus County across House Districtad® 16. In particular, Dr. Cooper
explained that “the Democratic areas of Chadbo[weee] cracked from the Democratic voters
in and around Whiteville, helping to ensure thathse HD-46 nor HD-16 would elect a
Democrat.” PX253 at 70 (Cooper Report). This €bighlighted this cracking in its opinion.
The Court held that “Legislative Defendants crackéican American voters” in groupings
including Columbus-Pender-Robeson “where crackiegbcratic voters would maximize
Republican victories.” Judgment FOF f 688-69adliourn, Whiteville, and their surrounding
communities are the heavily African-American areé€olumbus County that the 2017 House
Plan cracked.

The base map that Legislative Defendants seleode@d Dr. Chen’s simulations cured
this cracking, as it kept Whiteville, Chadbournddheir immediately surrounding areas together
in House District 46. But the Republican incumisantthis grouping proceeded to reinstate the
prior gerrymander. While the base map paired Riggarbincumbents Jones and Smith in
House District 16, Jones lives in a VTD on the leordith House District 46, which had no
incumbent under the base map, meaning that ungdirm should not have been difficult.
Rather than make minimal, non-partisan changespaiuthe two incumbents, the incumbents

swapped a total of 11 VTDs between District 16 46dn a blatant effort to make District 46
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more favorable for Republicans. The amended mamagacks the Democratic voters of
Columbus County, again separating the VTDs in andrad Whiteville and Chadbourn.

The below maps show the 2017 House Plan’s verditdmsogrouping, the base map, and
the amended Proposed House Plan for this groupmthese maps and all to follow, the color-
coding of VTDs represents the Democratic or Repahblivote margin in the 2016 Attorney
General race, implemented the same way as in Dop€ts opening expert report. The blue star
represents the home address of the Democratic et and the red stars represent the home

addresses of the Republican incumbents.
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2017 House Plan

Base Map

Proposed House Plan
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The revisions to the base map cracking Columbus@s Democratic voters anew have
significant partisan effects. The revisions maaeigé District 46 roughly two points more
Republican than the base map, while House DistBatemained a safe Republican seat despite
adding more Democratic voters. Chen 9/27 RepdB4iTable 2a).

This cracking also rendered House District 46xdreene outlier relative to the versions
of the district found in Dr. Chen’s Simulation Set As shown below and in Dr. Chen'’s report,
the Proposed House Plan’s version of House Distds less Democratic than its
corresponding district in over 92% of plans in Bhen’s Simulation Set 3.

Figure 5: House Simulation Set 3:
Democratic Vote Share of the HB 1020 and Computer-Simulated Districts
Within the Columbus-Pender-Robeson County Grouping

1,000 Computer-Simulated Districting Plans (House Simulation Set 3)
% HB 1020 Plan (As Filed With Court on Sept. 19, 2019)
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None of Legislative Defendants’ explanations fa& amendments that were made to this
grouping withstand scrutiny. Legislative Defendaappear to suggest that the amendments
were made to preserve communities of interestesnote that members of the public from
Columbus County “expressed the view that Columbmgn®y should be kept as whole as
possible.” Leg. Def. Br. at 20-21. Communitiedgraérest is not a permissible criterion under
the Court’s Decree, and this explanation does rakensense anyway. Due to the county
traversal rule, this grouping necessarily must §pdlumbus County between House District 46
and House District 16. No configuration of thi®gping can keep Columbus County more
“whole” than any other. Legislative Defendantaiete that the Proposed House Plan does not
pair the incumbents in this grouping, but Represt@rg Darren Jackson proposed two different
amendments that would have unpaired the incumlventes making fewer changes to the base
map, and Republicans rejected these amendmentpantyaline vote. 9/13/19 House Floor
Sess. at 539:14-552:4. Dr. Chen’s Simulation SEs8 establishes that there are numerous
configurations of this grouping that would avoidrjppay the current incumbents The House
Committee clearly acted with impermissible partisgant in revising this country grouping.

B. Forsyth-Yadkin

This Court found that the 2017 House Plan versiathe Forsyth-Yadkin grouping
unlawfully “packed Democratic voters into Housetildeds 71 and 72" and “then cracked the
remaining Democratic voters in this grouping acrbgsremaining districts.” Judgment FOF
1 405. The Court explained that, “in order to jRiepublican VTDs, House District 75

traverse[d] an extremely narrow passageway onadhgep of Forsyth County,” and that House

5 Dr. Chen also found that all of his Set 3 simukasi for this grouping avoid splitting any VTDs amdst do not
split any municipalities either. Chen 9/27 Re@irt9-20. More than 40% of the simulations areaigor more
compact than the Proposed House Plan using Redlgl@out a third are using Polsby-Poppet.at 16-18.
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District 75 also “wrap[ped] around the city [of V8tlon-Salem] to include Republican-dominated
VTDs on either side of Forsyth Countyltl. The Court also relied on Dr. Chen'’s findings that
compared to Simulation Set 1, “two of the districtshis grouping (House Districts 71 and 75)
[were] extreme partisan outliers above the 95%l[éaad that four districts were outliers above
the 94% level compared to SetI2l. 1 409.

The incumbents in this grouping recreated ther g@rymander and then some. The
base map had paired Republican incumbent Donny edmbith a Democratic incumbent in
southern Forsyth County. At the very onset of mgkevisions to the base map at the
mapmaking terminal, Representative Lambeth instaistaff to “take the 75th out to
Kernersville because I've represented it in the.pa®/12/19 House Comm. Hr'g Video at
7:12:00-1¢° Representative Lambeth then reiterated a mimtiée in proposing a revision: “I've
represented Kernersville in the pastd. at 7:13:50-7:13:59. The remainder of the disaussi
among the incumbents in this grouping is inaudiblg,the incumbents from Districts 71 and 75
engaged in lengthy deliberations at the mapmalanginal.

The Proposed House Plan that emerged from thieepsas an obvious gerrymander. In
particular, in amending the base map, the bourslafielouse Districts 71 and 75 were amended
to pack three additional heavily Democratic VTD®iRlouse District 71 and move the
Republican incumbent Lambeth into a safe Republitisinict. The House recreated the specific
features of the prior gerrymander of House Disffetin the process. Once again, “in order to
join Republican VTDs, House District 75 traversaseatremely narrow passageway on the

border of Forsyth County,” and once again, Houss#rigt “wrap[s] around the city [of Winston-

6 Available at Redistricting 2019 Live Strearnttps://www.ncleg.gov/Video/Redistricting20{& “Legislative
Office Building Room 643 feed). Conservations theturred at the mapmaking do not appear on thedriguts
provided by Legislative Defendants but in someaneses are audible on the live stream.
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Salem] to include Republican-dominated VTDs onegiide of Forsyth County.” Judgment
FOF { 405.

The map of the Proposed House Plan for this gragpincluding the perfect division of
Democratic and Republican voters on the east difersyth County—Ilays bare the patent

gerrymandering of this grouping.
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The House Committee’s amendments to the base magdino the benefit of the
incumbents in this grouping and to the RepublicartyPas a whole. The House Committee
amended four districts in this grouping from thedanap, and these amendments made the
districts of all four affected incumbents more podilly favorable for those incumbents than the
districts in which they were placed into under blase map. Chen 9/27 Report at 28;also
supra (showing district of each incumbent under base)mafost notably, the amendments
made House District 75 roughly 3.5 percentage pomdre Republican and House District 71
over two percentage points more Democratic usieg?010-2016 statewide electiorisl.

In making these revisions, the House explicitiyiatied this Court’'s Decree that “the
invalidated 2017 districts may not be used asrirgggpoint for drawing new districts, and no
effort may be made to preserve the cores of inatdid 2017 districts.” Decree { 6.
Representative Lambeth openly stated that theioegdie was making to House District 75
were to allow him to regain areas that he has gsgnted it in the past, k., under the
unconstitutional 2017 House Plan. 9/12/19 House@oHr’g Video at 7:12:00-10. While the
House Committee asked staff to confirm that thésrens to this grouping were “minimal
changes” necessary to accommodate incumbents19/Hduse Comm. Tr. at 69:7-11, even a
cursory review of the base map reveals that there weveral other ways to unpair the
incumbents that would have moved fewer VTDs.

The end result of the gerrymandering and core tieteefforts in this grouping was to
produce four districts that are extreme partisahays compared to their corresponding districts
in Dr. Chen’s Simulation Set 3. As shown below anbr. Chen’s report, the Proposed House
Plan has four districts that are above 98% outterapared to the Set 3 plans that also avoid

pairing the current incumbents. The Proposed H&8l&e thus is an even more extreme
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gerrymander that the unconstitutional 2017 Houae Rérsion of this grouping, which only had
one district that was above a 98% outlier compéweslet 1 and two districts that were that level

of an outlier compared to Set Zompare Chen 9/27/19 Report at 26th PX1 at 94, 112.

Figure 11: House Simulation Set 3:
Democratic Vote Share of the HB 1020 and Computer-Simulated Districts
Within the Forsyth-Yadkin County Grouping

1,000 Computer—Simulated Districting Plans (House Simulation Set 3)
% HB 1020 Plan (As Filed With Court on Sept. 19, 2019)
Most Democratic District ! HD-07 . .
Within Each Plan i (57.2%, 42.8%)
. HDZ072
2nd-Most Democratic District— ) (99.6%, 0.4%)
HO=074 '
3rd-Most Democratic District— 0 (0.2%, 99.8%)
HD-075 E
4th—Most Democratic District— ' (0%, 100%)
HD=673 :
5th-Most Democratic District— E (98.1%, 1.9%)
| | i | | |
0.3 04 0.5 0.6 0.7 0.8

District's Democratic Vote Share
(Measured Using Votes Summed Across All 2010-2016 Statewide Elections)

F0]|’§yth 75

HB 1020 Plan (As Filed With Court on Sept. 19, 2019) (5 Districts) 27
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The House Committee significantly subordinated cactipess in pursuing these partisan
ends. The House’s amendments to the base mapddwe compactness of each of the four
districts that were altered, and significantly loeethe compactness of the grouping as a whole.
The amendments lowered the average Reock scone gfouping from 0.464 to 0.415 and
lowered the average Polsby-Popper score of thepgrgdrom 0.380 to 0.300. Chen 9/27
Report at 24 (Table 3b). The final Proposed Hdrlae is an extraordinary outlier in its lack of
compactness compared to Dr. Chen’s Simulation Sé&s3shown below and in Dr. Chen’s
report, the Proposed House Plan has a lower Reock than 99.9% of the plans in Simulation

Set 3 and a lower Polsby-Popper than over 99%eo$#t 3 plansid. at 27-29 (Figures 12-14).

” Almost all of Dr. Chen’s Simulation Set 3 plans fiois grouping do not split any additional mundaifies or
VTDs compared to the Proposed House Plan. ChehR#port at 30-31 (Figures 15-16).
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Frequency Among Simulated Districting Plans

Frequency Among Simulated Districting Plans

(1,000 Total Simulated Plans)

House Simulation Set 3 (Following Non—Partisan Redistricting Criteria and Avoiding Pairing of 2019 Incumbents):

(1,000 Total Simulated Plans)

100

Figure 12: Forsyth-Yadkin County Grouping:

House Simulation Set 3 (Following Non—Partisan Redistricting Criteria and Avoiding Pairing of 2019 Incumbents):

Average Reock Score in HB 1020 Plan Versus 1,000 Simulated Plans
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Plan
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Reock Score of Districts Within County Grouping .

Figure 13: Forsyth—-Yadkin County Grouping:
Average Polsby—Popper Score in HB 1020 Plan Versus 1,000 Simulated Plans

HB 1020
Plan
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The House also split additional municipalitiesat@omplish its partisan and incumbency
protection objections. Whereas the base mapa@plyt Winston Salem, the Proposed House
Plan additionally splits Walkertown and KernersuillChen 9/27 Report at 25 (Table 4). These
municipalities were also split under the 2017 HoRksm,id., further illustrating the extent to
which the House recreated the prior gerrymander.

The Proposed House Plan is an extreme gerrymanaleintproperly seeks to retain the
cores of the prior districts and subordinates ti@akl districting criteria, all in violation of ¢h
Court’s order.

C. Cleveland-Gaston

This Court described the 2017 House Plan versidheoCleveland-Gaston grouping as a
“textbook example of cracking.” Judgment FOF .48Be Court explained that “[t]he
Democratic voters in Gastonia [were] cracked ackumsse Districts 108, 109, and 110,”
diluting the influence of these Democratic votelrs.

History repeats itself. The base map for this gnogi split Gastonia across just two
districts, but the Republican incumbents in thisugring substantially altered the districts to
again crack Gastonia across three districts (HBusteicts 108, 109, and 110). The incumbents
moved a total of 13 VTDs from the base plan andhesgdit one VTD in the process—the same
VTD that was split under the 2017 House Plan. (i@ Report at 37 (Table 6). The maps
below demonstrate this clear return to the priorygeander via the cracking of Gastonia. In the

second set of maps, the gold shading shows thecipahboundaries of Gastonia.

29



The 2017 House Plan

Base Map
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2017 House Plan

Base Map

Proposed House Plan
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The incumbents’ amendments to this grouping hadtantial partisan effects. The
revisions caused House District 108 to become peBlentage points more Republican relative
to the base map using the 2010-2016 statewidei@iscivhile House District 110 remained a
safe Republican seat despite adding more Demowaattizs. Chen 9/27 Report at 35 (Table 5a).
Consistent with this swing, Dr. Chen finds that BeWistrict 108 is an extreme partisan outlier
compared to his Simulation Set 3 plans. The Pregpé®use Plan’s version of District 108 is
more favorable to Republicans than the correspgndistrict in 99% of Dr. Chen’s Set 3 plans.

Figure 17: House Simulation Set 3:
Democratic Vote Share of the HB 1020 and Computer-Simulated Districts
Within the Cleveland-Gaston County Grouping

1,000 Computer-Simulated Districting Plans (House Simulation Set 3)
% HB 1020 Plan (As Filed With Court on Sept. 19, 2019)

Most Democratic District_| HD;M

Within Each Plan (93.3%, 6.7%)

HPS108
2nd-Most Democratic District— %* (1%, 99%)
HE+109
3rd-Most Democratic District— %* (70.3%, 29.7%)
HO=110
4th-Most Democratic District— * (35.2%, 64.8%)
I I I I
0.30 0.35 0.40 0.45

District's Democratic Vote Share
(Measured Using Votes Summed Across All 2010-2016 Statewide Elections)

HB 1020 Plan (As Filed With Court on Sept. 19, 2019) (4 Districts) 39
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The incumbents in the Cleveland-Gaston groupiggitantly subordinated
compactness in pursuing these partisan ends. eMmsaans to the base map lowered the average
Reock score of the grouping from 0.411 to 0.395tamdcaverage Polsby-Popper score from
0.283 to 256. Chen 9/27 Report at 36 (Table Tihje Proposed House Plan is now less compact
than the invalidated version of this grouping frtora 2017 House Plan, and it is an extreme
outlier in comparison to Dr. Chen’s Simulation SetAs shown below and in Dr. Chen’s report,
the Proposed House Plan has a lower average Reokfer this grouping than 99.6% of the
plans in Simulation Set 3 and a lower Polsby-Popmen 98.5% of the plans in Set [8l. at 39-

41 (Figures 18-209.

8 Most of Dr. Chen’s Set 3 plans for this groupipijtzero VTDs, whereas the Proposed House Plats spie.
Chen 9/27 Report at 43. Most of the Set 3 platis@pe more municipality than the Proposed Housa Fout
11.5% of the Set 3 plans split the same numberunficipalities or fewer.ld. at 42. This does not reflect when
municipalities are split multiple times, such as Broposed House Plan’s splitting of Gastonia adtuge districts.
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Frequency Among Simulated Districting Plans

Frequency Among Simulated Districting Plans

(1,000 Total Simulated Plans)

(1,000 Total Simulated Plans)

Figure 13: Forsyth—Yadkin County Grouping:

House Simulation Set 3 (Following Non—Partisan Redistricting Criteria and Avoiding Pairing of 2019 Incumbents):

Average Polsby-Popper Score in HB 1020 Plan Versus 1,000 Simulated Plans
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Figure 18: Cleveland-Gaston County Grouping:

House Simulation Set 3 (Following Non—Partisan Redistricting Criteria and Avoiding Pairing of 2019 Incumbents):

Average Reock Score in HB 1020 Plan Versus 1,000 Simulated Plans
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Dr. Chen’s Set 3 thus demonstrates that the Prdgdease Plan for this grouping is a
pro-Republican gerrymander that cannot be explalyeain effort to avoid pairing incumbents.
The Proposed House Plan is an extreme partisaypnggnder that unnecessarily splits Gastonia
across three districts and subordinates compagtinegslation of the Court’s order.

D. Brunswick-New Hanover

Unlike the prior groupings, the House acted witpémmissible partisan intent not
unpairing incumbents in the Brunswick-New Hanoveruping. The base map for this grouping
paired two Republicans incumbents in House DisB@;tRepresentative Holly Grange and
Representative Ted Davis. Representative LewisdhBlepresentatives Grange and Davis
whether they wanted to revise the districts to urp@mselves, like the incumbents in the other
groupings were doing. 9/12/19 House Comm. Tr.7a2-5. Representative Grange answered
that, although she has preliminarily indicated sfa& intends to “run[] for another office,” she
had not “filed for any election yet” and wantedo®unpaired from Representative DaJid. at
37:1-17. Representative Grange stated that itavbelan inappropriate “political consideration”
to not unpair the current incumbents based on veneste may run for another officéd.

Representative Lewis then agreed that it wouldrbpgr for these two incumbents to
revise their districts. Representative Lewis stabat the House Committee should attempt to
“un-pair these incumbentahich has been our intent from -- from the start here.” 9/12/19
House Comm. Tr. at 37:22-23. Representative Léwis invited the incumbents in the
grouping to the mapmaking terminal to carry outuhpairing process.

The subject of whether to unpair Representativesslend Grange again arose while the
incumbents were huddled around the mapmaking tedmiRepresentative Grange reiterated that
she believed it was proper, and indeed necessaayadid pairing incumbents in this grouping

even though she may ultimately run for anotherceffiRepresentative Grange stated that “I
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don’t think that what I’'m going to do [in terms nfnning for Governor] should matter at this
point because the maps are supposed to be baseclombency.” 9/12/19 House Comm. Hr'g
Video at 5:34:20-33. Representative Grange adtiecimbency is supposed to be reflected
[inaudible] nobody is officially running for officé Id. at 5:28:30-50.

A review of the base map reveals that there weneneber of possible ways to unpair
Representatives Grange and Davis, and legislatafeexplained several of these options to the
incumbents huddled around the mapmaking termi@dl2/19 House Comm. Hr'g Video at
5:26:30-5:31:30. Representative Davis, howeves, assatisfied with these potential changes.
Seeid. He lamented that he would “lose” particular commitias if certain changes were made
to unpair him and Representative DaJid. at 5:30:08-15. He stated that he had “been
representing for eight years” certain areas thahbdonger [would] be representing” under an
option that staff proposedd. at 5:34:00-12.

After a lengthy discussions at the computer terinima during which the incumbents
did not actually move any VTDs on the screen tddrynpair the two incumbents, the
incumbents took a break. Over the next hour, Remtative Grange and Representative Davis
each entered and re-entered the hearing room $éweea, and Representative Davis at one
point could be seen talking on his cell phone.2&/2 House Comm. Hr'g Video at 6:09-6:17.
After nearly an hour passed, Representative Datwismed to the room and whispered something
to Representative Lewidd. at 6:38:55-6:39:18. Several minutes later, Repriagive Lewis
announced that “[tlhe Chair has been informed tierte are no incumbency changes to make to
this map, therefore, no changes to the Chen Magdasmiin order.” 9/12/19 House Comm. Tr.
at 46:10-12. Representative Lewis provided noangtion why the incumbents no longer were

seeking to be unpaired. Nor did he explain whyhs permitting the incumbents to remain
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paired, unlike in all other groupings, despiteistatarlier that his “intent . . . from the stanés
to unpair the incumbents in this and all other gings. 1d. at 37:22-23.

Representative Grange did later provide a purpakgdhnation for her change in
positions. During a House floor debate on SeptemBeRepresentative Grange admitted that
the incumbents could have found a “viable solutitmtinpairing themselves. 9/13/19 House
Floor Sess. at 555:8-556:9. But Representative@gratated that she “withdrew [her] objection
to the [base] map that | was double bunked withrBsgntative Davis for the reason that in the
Covington case, there was precedent set that an incumbenbenghat was not running for
reelection, that map was thrown outd. at 560:19-25. It seems apparent that Legislative
Defendants’ counsel, who were also counsélawington, directly or indirectly supplied this
justification to Representative Grange—in a dismusthat was not public. Of course,
Legislative Defendants’ counsel and their expeats partisanship data on the base map.

The most plausible inference from this sequenavehts is that Legislative Defendants
or their counsel directed the incumbents in theuging to not unpair themselves because doing
so would be politically disadvantageous to Repapliec Dr. Chen’s Simulation Set 3 confirms
as much. Dr. Chen finds that all four district$his grouping are over 92% partisan outliers
compared to their corresponding districts in Setrgl two of the districts are 100% outliers.
Chen 9/27 Report at 47-48. As shown below andrirdben’s report, House District 20—the
district that pairs Representatives Grange and$3aig one of these districts that is an 100%
outlier, as it is less Democratic than its corresjog district in all of the 1,000 simulations tha

avoid pairing the current incumbents.
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Figure 23: House Simulation Set 3:
Democratic Vote Share of the HB 1020 and Computer-Simulated Districts

Within the Brunswick—New Hanover County Groupin
1,000 Computer-Simulated Districting Plans (House Simulation Set 3)
% HB 1020 Plan (As Filed With Court on Sept. 19, 2019)
Most Democratic District : o o o o
Within Each Plan : (92.5%. 7.5%)
HD£020 E
2nd-Most Democratic District— * : (0%, 100%)
HDH019 H
3rd—-Most Democratic District— ' (7.4%, 92.6%)
HB=017 E
4th—Most Democratic District— ! (100%, 0%)
T | T i | T
0.35 0.40 0.45 0.50 0.55 0.60

District's Democratic Vote Share
(Measured Using Votes Summed Across All 2010-2016 Statewide Elections)

HB 1020 Plan (As Filed With Court on Sept. 19, 2019) (4 Districts) 47
The House’s adoption of the base map that paitgnbents violates this Court’s order in
at least three respects. First, the decision séeimsve been made based on discussions
involving Legislative Defendants’ counsel behindsgd doors. This Court directed that
“Legislative Defendants and their agents shall cmhthe entire remedial process in full public
view,” Decree T 9, and the conversations wheredlagve Defendants’ counsel apparently

directed the incumbents to not amend the base idapotioccur “in full public view.” This
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apparent violation of the Court’s transparency meguents is highly material because
Legislative Defendants’ counsel and their constdtdémad partisanship data on the base map and
all of the individual VTDs. Legislative Defendanteunsel surely knew that amending the base
map to unpair the two incumbents would producesa Republican district.

Second, and relatedly, the House violated this ©oprohibition that “partisan
considerations . . . shall not be used in the drgwf legislative districts in the Remedial Maps.”
Judgment COL { 169. While avoiding pairing incumtisevas an optional criterion, once the
House decided to apply that criterion, it had tesdevenhandedly across-the-board and not only
when it served one political party’s partisan iests. As detailed throughout this brief, the
House repeatedly unpaired incumbents to the dettioiethe Democratic Party. The House’s
decision not to unpair the incumbents in this gnog-and only in this one grouping—was
based on impermissible “partisan considerations.”

Third, Representative Davis improperly acted “tegarve the core[]” of his prior district
under the invalidated 2017 House Plan. Represemtatvis rejected an option for unpairing
him from Representative Grange because it wouldechim to lose certain areas he had “been
representing for eight years.” 9/12/19 House Coirrg Video at 5:34:00-12. This House
grouping is one that was drawn in 2011 and unchhng2017, and thus Representative Davis’
reference to areas that he had “been represemtirgjght years” was a direct reference to the
composition of the 2017 House Plan version of gh@iping. Representative Davis
affirmatively acted to preserve the core of hi®pdistrict, contrary to the Court’s order.

The pretextual explanation offered for the decigmnot unpair the incumbents in this
grouping—because of a purported “precedent” sttaiCovington case—further illustrates that

improper considerations were at play. 9/13/19 lddtlsor Sess. at 560:18-24. Contrary to
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Representative Grange’s assertion, it is not tnaethe proposed map @ovington “was thrown
out because it was drawn to take incumbency intowat when [Representative Larry Bell] had
already announced that he was not running for cgefe” Id. at 560:25-561:2. Th€ovington
court rejected the General Assembly’s proposed el@istrict 21 because it retained “the very
problems that rendered the prior version of the&ridisunconstitutional.” Covington v. North
Carolina, 283 F. Supp. 3d 410, 440 (M.D.N.C. 2018). “[tiler to draw Representative Bell's
residence into House District 21, the General Asdgmetained much of the bizarre shape of the
Sampson County portion of the district and dividegrecinct and municipality along racial
lines.” Id. Here, in contrast, unpairing Representatives @gamnd Davis would not require
retaining the problematic aspects of the 2017 H&Uar? Moreover, Representative Bell in
Covington swore under oath that he did “not intend to rurréelection to the General
Assembly.” Covington, ECF No. 211-1. Representative Grange has madecioassertion; to
the contrary, she repeatedly stated during thargsathat she is not “officially running for”
another office yet. 9/12/19 House Comm. Hr'g Viage®:28:30-50see also 9/12/19 House
Comm. Tr. at 37:1-17 (“frankly, nobody has filed fmy election yet”)

Because improper political considerations and nalolip deliberations drove the
House’s decision to treat this grouping unlike gwaher grouping, the Court must reject the

Proposed House Plan for this grouping.

9 Dr. Chen’s Simulation Set 3 demonstrates that inimgethe incumbents would not subordinate tradilocriteria
other. All of Dr. Chen’s simulations of this graong in Set 3 split the same number of municipalias the
proposed House Plan, and nearly a quarter of thelafions also do not split any VTDs. Chen 9/2p&eat 50-51
(Figures 27-28). While the simulations have sligldwer Reock scores than the Proposed House Blan,80%
of the simulations have better Polsby-Popper scdiesat 47-49 (Figures 24-26).
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E. Guilford

This Court found that the 2017 House Plan versicth® Guilford grouping
impermissibly “packed Democratic voters into Holsstricts 58 and 60 to make House District
59 favorable to Republicans.” Judgment FOF ] 3B4is Court found especially problematic
that “House District 58 ha[d] ‘boot-like appendagesgrab Democratic VTDs and ensure these
voters could not make House District 59 competidvdemocratic-leaning.'1d. (quoting Dr.
Cooper’s testimony).

The Proposed House Plan recreates this featurea$dDistrict 58—and in fact reverts
House District 58 almost entirely to its prior bdanies. As shown below, the base map for this
grouping paired two representatives in House Ris@0, and to unpair these incumbents the
House added the “boot-like,” heavily Democratic VirDsouthern Guilford County back to
House District 58. The result is that House Da$tB8 is a near-replica of the 2017 version of the
district. Dr. Chen finds that &86% of the population in the proposed House District 58

overlaps with the invalidated 2017 version of tisrett. Chen 9/27 Report at 61-62.
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While Dr. Chen does not find that the Proposed ldd®ian for this grouping is an
extreme outlier in partisanship relative to his Getion Set 3, the extraordinarily high overlap
between the proposed and old versions of Houseid2i58 violates this Court’s prohibition on
“preserv[ing] the cores of invalidated 2017 didtticDecree § 9. And the consequence of
changing House District 58 to recreate its old lozuies was to make House District 59 more
favorable to Republicans. Chen 9/27 Report afladble 7a).

Moreover, Dr. Chen does find that the Proposed El&lan is an extreme outlier in its
lack of compactness. The revisions to the basefarapis grouping significantly subordinated
compactness. The revisions lowered the Reock afshy2Popper scores of both House District
58 and House District 59, and for House DistrictrbBarticular. The Reock score of House
District 58 fell from 0.445 to 0.334, and the PgldPopper score of the district fell from 0.241 to
0.174. Chen 9/27 Report at 55 (Table 7b). Theaameecompactness scores for the grouping
correspondingly dropped as well: the average Reocke for the grouping dropped from 0.440
to 0.401, and the average Polsby-Popper score edojppm 0.264 to 0.232d. And, as shown
below and in his expert report, Dr. Chen finds thatProposed House Plan for Guilford County
is less compact than 100% of his Set 3 simulatisnsg Polsby-Popper and 99.8% of the Set 3

simulations using Reock.d. at 56-58 (Figures 29-31).
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(1,000 Total Simulated Plans)

(1,000 Total Simulated Plans)

Figure 29: Guilford County Grouping:

House Simulation Set 3 (Following Non—Partisan Redistricting Criteria and Avoiding Pairing of 2019 Incumbents):
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Figure 30: Guilford County Grouping:

House Simulation Set 3 (Following Non—Partisan Redistricting Criteria and Avoiding Pairing of 2019 Incumbents):
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In short, in the name of unpairing incumbents,Hloeise substantially recreated one of
the invalidated 2017 districts in this grouping aeddered this grouping less compact than
nearly 100% of the nonpartisan possibilities in Ohen’s Simulation Set 3.

[l The Referee Should Redraw the Five House Groupings

The Court should direct the Referee to draw frololaak slate all five of the House
groupings described above, following the critegaferth in the Court’'s Decree. The Court
retained the Referee “to develop remedial mapgh®iCourt should the General Assembly fail
to enact lawful Remedial Maps within the time alemiv’' Decree § 13. The General Assembly
failed to enact lawful remedial districts in thése groupings, and accordingly the Referee
should now “develop remedial plans” for these giogg as specified in the Court’s Decree.

The Court should reject Legislative Defendantsuesy that the Court adopt the base
map for those groupings where the Court finds isgitie the revisions that were made. That
suggestion should be rejected for at least thrasores. First, it would result in different crieeri
being applied in different groupings. There woloddsome groupings (that the Court does not
change from the Proposed House Plan) in which @amabency protection criterion was applied
to intentionally unpair incumbents from the basentaut other groupings (where the Court
would revert to the base map) where no incumbenateption criterion is applied and
incumbents remain paired. The same criteria shapidy in all groupings. Allowing otherwise
would in fact violate a motion passed by the HoQeenmittee “to treat all of the incumbents the
same” by unpairing incumbents in every House gnogipi9/12/19 House Comm. Tr. at 12:8-9.
Second, the base maps themselves are infectee Ijotinse’s myriad procedural violations of
the Court’s Decree, including the apparent reliaoeolitical consultants and partisan data in

deciding to switch from Set 2 to Set 1. And thadppting the base map would not remedy the
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violation in Brunswick-New Hanover, since the pexblthere is that the House adopted the base
map for impermissible partisan and core retenteasons.

Legislative Defendants’ assertion that “[tjhe Ccuas no guiding principle by which to
guide its own line drawing” is false. Leg. Defs.& 24. The Court set forth specific criteria to
govern the drawing of remedial districts, and tho#eria are the ones that the General
Assembly itself adopted in 2017. Decree { 5. Rbteree’s “guiding principle” in redrawing
these five groupings will be these General Asserablyorsed criteria. Legislative Defendants’
assertion that having the Referee redraw distfweiit necessarily raise questions,” Leg. Defs.
Br. at 24, is not grounded in law but rather ifialy-veiled threat that this Court should not
countenance.

While Plaintiffs believe that the appropriate ca@ues action is for the Referee to simply
redraw these groupings, if it would assist the €outhe Court otherwise deems it appropriate,
Plaintiffs would be happy to provide the Court wathy relevant data and files from Dr. Chen’s
Simulation Set 3 for these five House groupings.

CONCLUSION

For the foregoing reasons, Plaintiffs request tiatCourt reject the General Assembly’s
Proposed House Plan in the Columbus-Pender-RobEsosyth-Yadkin, Cleveland-Gaston,
Brunswick-New Hanover, and Guilford groupings, aect the Referee to draw new remedial

districts in these groupings.

46



Respectfully submitted this the 27th day of Sep&md019

POYNER SPRUILL LLP

By:

/s/ Edwin M. Speas, Jr.

Edwin M. Speas, Jr.

N.C. State Bar No. 4112
Caroline P. Mackie

N.C. State Bar No. 41512
P.O. Box 1801
Raleigh, NC 27602-1801
(919) 783-6400
espeas@poynerspruill.com

Counsel for Common Cause, the North
Carolina Democratic Party, and the
Individual Plaintiffs

a7

ARNOLD AND PORTER
KAYE SCHOLER LLP

R. Stanton Jones*

David P. Gersch*

Elisabeth S. Theodore*

Daniel F. Jacobson*

601 Massachusetts Avenue NW
Washington, DC 20001-3743
(202) 954-5000
stanton.jones@arnoldporter.com

PERKINS COIE LLP

Marc E. Elias*

Aria C. Branch*

700 13th Street NW
Washington, DC 20005-3960
(202) 654-6200
melias@perkinscoie.com

Abha Khanna*

1201 Third Avenue, Suite 4900
Seattle, WA 98101-3099
(206) 359-8000
akhanna@perkinscoie.com

Counsdl for Common Cause and the
Individual Plaintiffs

* Admitted Pro Hac Vice



CERTIFICATE OF SERVICE

| hereby certify that | have this day served a copthe foregoing by email, addressed to
the following persons at the following addresseg&Wiare the last addresses known to me:

Amar Majmundar Thomas A. Farr

Stephanie A. Brennan Phillip J. Strach

Paul M. Cox Michael McKnight

NC Department of Justice Alyssa Riggins

P.O. Box 629 Ogletree, Deakins, Nash, Smoak & Stewart,
114 W. Edenton St. P.C.

Raleigh, NC 27602 4208 Six Forks Road, Suite 1100
amajmundar@ncdoj.gov Raleigh, NC 27609
sbrennan@ncdoj.gov Thomas.farr@ogletree.com
pcox@ncdoj.gov Phillip.strach@ogletree.com
Counsel for the Sate Board of Elections and Michael.mcknight@ogletree.com
its members Alyssa.riggins@ogletree.com

Counsd for the Legidative Defendants

John E. Branch Il E. Mark Braden

Nathaniel J. Pencook Richard B. Raile

Andrew Brown Trevor M. Stanley

Shanahan Law Group, PLLC Baker & Hostetler, LLP

128 E. Hargett Street, Suite 300 Washington Square, Suite 1100
Raleigh, NC 27601 1050 Connecticut Ave., N.W.
joranch@shanahanlawgroup.com Washington, DC 20036-5403
npencook@shanahanlawgroup.com rraile@bakerlaw.com
abrown@shanahanlawgroup.com mbraden@bakerlaw.com
Counsel for the Intervenor Defendants tstanley@bakerlaw.com

Counsd for the Legidative Defendants

This the 27th day of September, 2019.

/s/ Edwin M. Speas, Jr.
Edwin M. Speas, Jr.

48



Exhibit 4























































































Exhibit 5































































Exhibit 6






Plaintiffs respectfully request that the Courtasthedule for review of the remedial
congressional plan adopted by the General AsseorbNovember 15, 2019 (the “Remedial
Plan”). As inCommon Cause v. Lewifie review process here should include briefnghe
parties and appointment of a Referee to assisCaet. Plaintiffs further request that the Court
hear argument on the Remedial Plan at the DeceR2019 hearing on summary judgment.

This Court’s review is urgently needed becauseéRiimedial Plan is another extreme and
obvious partisan gerrymander that violates thetdotisnal rights of North Carolina voters.
Working largely in secret, Legislative Defendangsled and cracked Democratic voters,
substantially recreating several of the same geangtared districts. As the chart below shows,
nearly every district is an extreme partisan outt@mpared to Dr. Chen’s nonpartisan plans:

Figure 3: Simulation Set 1:
Districts' Democratic Vote Share Measured Using the 10 Statewide Elections during 2010-2016
(As Identified in the 2017 Adopted Criteria)
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As Plaintiffs will explain in their objections lefi, this Remedial Plan clearly violates the
North Carolina Constitution under the principles@mnced by this Court @ommon Cause v.
Lewis Rather than a 10-3 partisan gerrymander, thee@&hPlan is simply an 8-5 partisan
gerrymander. If the Remedial Plan were to be @edgNorth Carolina voters would be forced
to vote, yet again, in unconstitutional electiomstpredetermine election outcomes and
disregard the will of the people.

Legislative Defendants have indicated they wijjuae that enactment of the Remedial
Plan moots this lawsuit, but it does not. Plaistifave not received all of the relief requested in
their Verified Complaint, including a declaratidrat the 2016 Plan violated the North Carolina
Constitution and the establishment of “a new cosgjomal districting plan that complies with
the North Carolina Constitution, if the North Canal General Assembly fails to enact new
congressional districting plans comporting with @th Carolina Constitution.” Two North
Carolina redistricting decisions from just last iredhis Court’s decision iDicksonand the
U.S. Supreme Court’s decision@ovingtor—make clear that this Court retains jurisdictionhbo
to enter the requested declaration concerning@ié Plan and to ensure that the Remedial Plan
cures the constitutional violations.

Plaintiffs respectfully request that the Courtaériefing schedule on objections, appoint
a Referee, and hear argument on these issues@eteeber 2, 2019 hearing.

BACKGROUND

In their Verified Complaint in this action, Plaifi$i included six requests in the Prayer for
Relief:
a. Declare that the 2016 Plan is unconstitutionaliamdlid because it violates the rights of

Plaintiffs and all Democratic voters in North Camal under the North Carolina



Constitution’s Free Elections Clause, Art. |, 8 EQual Protection Clause, Art. |, § 19;
and Freedom of Speech and Freedom of Assembly €dafst. |, 88 12 & 14;

b. Enjoin Defendants, their agents, officers, and eyges from administering, preparing
for, or moving forward with the 2020 primary andhgeal elections for Congress using
the 2016 Plan;

c. Establish a new congressional districting plan doamplies with the North Carolina
Constitution, if the North Carolina General Asseynialils to enact new congressional
districting plans comporting with the North Carali€onstitution in a timely manner;

d. Enjoin Defendants, their agents, officers, and eyges from using past election results
or other political data in any future redistrictiogNorth Carolina’s congressional
districts to intentionally dilute the voting powei citizens or groups of citizens based on
their political beliefs, party affiliation, or pagotes.

e. Enjoin Defendants, their agents, officers, and eyg#s from otherwise intentionally
diluting the voting power of citizens or groupsciifzens in any future redistricting of
North Carolina’s congressional districts basedhair tpolitical beliefs, party affiliation,
or past votes.

f. Grant Plaintiffs such other and further relief las Court deems just and appropriate.

Compl., Prayer for Relief.

On October 28, 2019, this Court granted Plaintifistion for a preliminary injunction,
prohibiting use of the 2016 Plan in the 2020 etexsi The Court’s order noted that the General
Assembly had “discretion” to adopt a remedial dafore entry of a final judgment, and

“respectfully urge[d] the General Assembly to adaptexpeditious process” that “ensures full



transparency and allows for bipartisan participaiad consensus to create new congressional
districts” that comply with the North Carolina Ctoitgtion. Order on Inj. Relief at 17-18.

On October 30, 2019, Speaker Moore announced.dwaslative Defendants would
create a joint House and Senate Select Committdeate a remedial plan (the “Select
Committee”). As part of this announcement, Spedkeore reportedly stated: “My thought is to
go ahead and go forward drawing districtsmaybe we can moot the lawstfit

The process employed by the Select Committee lsadgs neither transparent nor
bipartisan. At the outset of the very first megton November 5, 2019, Republican Senators
made clear that they had already decided to udedbase map” a plan that was drawn at a
simulation exercise organized by Common Cause 6 Zthe “Common Cause Map”). The
partisanship of every district in the Common Causg has been subject to extensive
evaluation, including in the feder@ucholitigation, where Legislative Defendants themsslve
commented on the partisan leanings of the map.eMar, even though the Select Committee
adopted criteria that banned any use of racial idatanstructing the new districts, the drawers
of the Common Cause Map had explicitly used rataah in drawing several of the districts.

Starting from this base map, Senators Hise and dtettien made substantial revisions,
overhauling many of the districts. They did sohwiit input from any Democratic members.
Instead, Senators Hise and Newton amended thentgséased on secret discussions with
unknown individuals outside of the public hearingm. Throughout the revisions process,
Senators Hise and Newton repeatedly left the pliglaring room to go to a back room,
returning 15 or 20 minutes later and directingfdtafmplement specific changes that had been

developed outside of public view. Seemingly ewane Senator Hise departed for the back

! https://twitter.com/ludkmr/status/118965161797 (B8IB (emphasis added).



room, he asked for seven hard copies of the lagzston of the map to take with him. The
identities of the seven people who were in thaklsaom is unknown.

The House and Senate Standing Committees on Retiligf each passed the Hise-
Newton map on straight party-line votes on Novenizeand 15, 2019. The full House and
Senate passed the Remedial Plan as House Bill 2819pvember 14 and 15, 2019, again on
straight party-line votes. No Democrat in eitheamber voted for the Remedial Plan.

ARGUMENT

The Court Should Appoint a Referee and Issue a Sctele for Legislative
Defendants to Submit the Remedial Plan and for Obgions

This Court should enter an order to govern reviéthe Remedial Plan similar to the
Court’s September 13, 2019 ordeldommon Cause v. Lewi$t would have three main parts:
First, the Court should direct Legislative Defendain submit to the Court, no later than
three days from this filing, the block equivaleritgs, shapefiles, and color maps in .PDF
format for the Remedial Plan. The Court shouldhier direct Legislative Defendants to submit
to the Court, no later than one week from thisi§lithe following materials:
» Transcripts of all Select Committee hearings, Hars# Senate Standing
Redistricting Committee hearings, and floor dehates
* The stat pack for the Remedial Plan and relevaat ptans;
* The criteria applied in drawing the Remedial Plan;
* A description of the process for drawing and emacthe Remedial Plan,
including the choice of a base map and how the Re&hBlan purportedly

complies with each of the adopted criteria;



» The identity of all participants involved in theogess of drawing and enacting
the Remedial Plan, including the identifies ofp@tsons consulted during the
mapdrawing process outside of public view; and

* Any alternative maps considered by the Select Cdtaa)ithe House and Senate
Standing Redistricting Committees, or the Genesseinbly.

Second, the Court should set a briefing schedulelifections to the Remedial Plan.
Plaintiffs respectfully suggest that objectionsdie ten days from this filing.€., on November
25, 2019), and that any responses be due fouraftgrsthat ((e., on November 29, 2019).
Plaintiffs request that the Court then hear arguroarthe objections and any related issues at
the December 2, 2019 hearing.

Third, the Court should immediately appoint a Redeto (1) assist the Court in
reviewing the Remedial Plan; and (2) develop a ceah@lan for the Court should the Court
determine that the General Assembly’s Remedial Bt@s not cure the constitutional violations
found in this case or is otherwise impermissitidaintiffs respectfully submit that the Court
should again appoint Dr. Persily to serve as Refere

. This Case Is Not Moot

Based on recent public statements, Plaintiffs goatte that Legislative Defendants will
argue this case is now moot because the Generahdg enacted the Remedial Plan to replace
the 2016 Plan. But that is not so. Under hornbmoktness principles and directly on-point

precedent, the passage of the Remedial Plan doesawd this case, and this Court retains



jurisdiction to ensure the adoption of a remediahghat cures the constitutional violations
alleged in the Complaint.

It is well-settled that actions by defendants sghset to the filing of a lawsuit do not
moot a case unless they “provide plaintiffs theefehey sought” in the complainVilson v.

N.C. Dep’'t of Commerce39 N.C. App. 456, 460, 768 S.E.2d 360, 364 (20dc&cordLambeth

v. Town of Kure Beagll57 N.C. App. 349, 352, 578 S.E.2d 688, 690 (200is principle

applies with full force where plaintiffs challengestatute and the General Assembly then repeals
or amends the statute. “The repeal of a challesggdte does not have the effect of mooting a
claim . . . if the repeal of the challenged statides not provide the injured party with adequate
relief or the injured party’s claim remains viableBailey & Assocs., Inc. v. Wilmington Bd. of
Adjustment202 N.C. App. 177, 182, 689 S.E.2d 576, 582 (2010 other words, a case is not
moot if a “statutory amendment does not providenpilés the relief they sought.'Wilson 239

N.C. App. at 460, 768 S.E.2d at 364.

The enactment of the Remedial Plan does not prd¥Miaatiffs all the relief sought in the
Complaint. Of the six requests in Plaintiffs’ Peayor Relief, only the second request, which
sought a permanent injunction against use of ti® Zan in the 2020 elections, is even
arguably moot. The other five requested formsbtéf all remain unfulfilled. In particular, the
Complaint requested that this Court “declare that2016 Plan is unconstitutional and invalid,”
and that the Court “[e]stablish a new congressidrsdticting plan that complies with the North
Carolina Constitution, if the North Carolina Gerlgkasembly fails to enact new congressional
districting plans comporting with the North Carali€onstitution in a timely manner.” Compl.,
Prayer for Relief 1 a, c. As Plaintiffs will detth more fully in their objections to the

Remedial Plan, the General Assembly has “fail[edriact new congressional districting plans



comporting with the North Carolina Constitution"daeise the Remedial Plan is another extreme
partisan gerrymander. Accordingly, Plaintiffs’ vegt that this Court “[e]stablish a new
congressional districting plan that complies with North Carolina Constitution” remains very
much live. Plaintiffs’ request for a declaratitrat the 2016 Plan is unconstitutional also
remains live, and once this Court enters that datotan, this Court has the inherent authority to
ensure that the constitutional violations it hasii® are cured.

Two recent redistricting cases in North Carolina @irectly on point. First, iDickson v.
Ruchgq this Court entered a declaratory judgment forstlage-court plaintiffs after federal courts
struck down the 2011 state legislative plans anteckal plans were adopte&eeOrder and
Judgment on Remand from N.C. Supreme Cd@idkson v. RuchaNo. 11 CV 16896 (N.C.
Super. Feb. 11, 2018). This Court rejected Letnadefendants’ argument that the request for
declaratory relief was moot because the 2011 pladsbeen repealed and replaced by new
plans. This Court “conclude[d] that the Plaintifiigere] entitled to declaratory judgment in their
favor” on both their federal and state constitugiloriaims. Id. at 5.

If declaratory relief was warranted [ckson it is necessarily warranted here as well. In
Dickson the General Assembly had repealed the challeB@&d plans as a result of separate
federal litigation, in which the federal courts halceady declared the 2011 plans
unconstitutional and were ensuring that the renhg@dlias cured the racial gerrymandering
violations found there. Here, the General Assemgbfaced the 2016 congressional plan as a
result ofthis litigation, and no other court will declare thelBOPlan unconstitutional or ensure
that the Remedial Plan cures the 2016 Plan’s datistial infirmities. Plaintiffs’ interests in a
declaratory judgment thus are even more competliag inDickson Plaintiffs maintain a right

to have the 2016 Plan declared unconstitutiona bgurt, and this Court’s entry of a declaratory



judgment will remove any conceivable doubt thas thourt has jurisdiction to review whether
the Remedial Plan cures the constitutional viofegio“Once a right and a violation have been
shown, the scope of a district court’s equitable/grs to remedy past wrongs is broad, for
breadth and flexibility are inherent in equital@denedies.” Swann v. Charlotte-Mecklenburg Bd.
of Ed, 402 U.S. 1, 15 (19713ee also North Carolina v. Covingtot37 S. Ct. 1624, 1625
(2017) (“Relief in redistricting cases is fashionedhe light of well-known principles of
equity.”) (internal quotation marks omitted).

In any event, this Court can and must review theé®al Plan regardless of whether the
Court enters a declaratory judgment regarding @& 2Plan. The U.S. Supreme Court’s 2018
decision inCovingtonmakes that clear. I&8ovington after the General Assembly enacted
remedial state legislative plans, the plaintiffersitted objections to the district court. The dour
sustained some of the objections and had a speesster redraw the relevant districts. On
appeal, Legislative Defendants argued—exactly eg will argue here—that the “plaintiffs’
lawsuit challenged only the 2011 Plan, and thogend became moot when the legislature
repealed the law creating the 2011 Plan and reglaaeth the 2017 Plan.’North Carolina v.
Covington Jurisdictional Statement, No. 17-1364, 2018 WBZA4, at *19 (U.S. Mar. 26,
2018). Legislative Defendants contended that phairitiffs had two options: They could either
amend their complaint to add challenges to the 284/%r file a new lawsuit challenging it.”
Id. Legislative Defendants insisted that the plaisififad no right to “pursue[] their challenges to
the 2017 Plan only through ‘objections’ pressed so-called remedial proceedingd.

In an 8-1 decision, the U.S. Supreme Court rejeittesle arguments. The Supreme
Court held that Legislative Defendants “misunderdtthe nature of the plaintiffs’ claims.”

North Carolina v. Covingtonl38 S. Ct. 2548, 2552 (2018). As the Court arpld the



Covingtonplaintiffs’ claims “[arose] from the plaintiffs’legations that they ha[d] been
separated into different districts on the basisao€,” and “it is the segregation of the plaintifs
not the legislature’s line-drawing as such—thaegivise to [such] claims.Id. at 2552-53
(alterations omitted). Consequently, “the plafstitlaims that they were organized into
legislative districts on the basis of their rakie not become moot simply because the General
Assembly drew new district lines around thiend. (emphasis added).

The same is true here with respect to Plaintiféstipan gerrymandering claims. The
claims in this case “arise from the plaintiffs’eghtions that they have been separated into
different districts on the basis of [partisansHipld. at 2552-53 (alterations omitted).
“[P]laintiffs’ claims that they were organized integislative districts on the basis of their
[partisanship] did not become moot simply becabhseGeneral Assembly drew new district
lines around them” in the Remedial Pldd. “Because the plaintiffs assert[] that they remain(]
segregated on the basis of [partisanship], thaimd remain[] the subject of a live dispute,” and
this Court “properly retain[s] jurisdiction.Td.

Indeed, like inCovington Plaintiffs will contend that “some of the newtdists [are]
mere continuations of the old, gerrymandered dtstfi Id. Even a cursory inspection of the
Remedial Plan and the 2016 Plan shows that DistticB, 7, 8, 9, and 12 substantially overlap

with the prior versions of those districts in tr@18 Plan:
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2016 PLAN

REMEDIAL PLAN

This case would not be moot regardless, but itggyt cannot be moot where the
Remedial Plan recreates much of the prior distrintguding specific gerrymandered features of

the 2016 Plan that Plaintiffs successfully chalkshbere.
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It makes no difference that Legislative Defendamtacted the Remedial Plan voluntarily,
prior to final judgment. If anything, the volunganature of the Remedial Plan weighs against a
finding of mootness. “[T]he standard . . . foretatining whether a case has been mooted by the
defendant’s voluntary conduct is stringenEtiends of the Earth, Inc. v. Laidlaw Envtl. Servs.
(TOC), Inc, 528 U.S. 167, 189 (2000). “[T]he party assertimgotness” maintains a “heavy
burden of persuading the court that the challemgediuct cannot reasonably be expected to start
up again.”ld. Here, there is not merely a risk that the offagdionduct will “start up again.”
Id. Plaintiffs will show that it has already reoc@&drwith the unconstitutional partisan
gerrymandering of the Remedial Plan. And becaasgslative Defendants have repeated their
unconstitutional actions, Plaintiffs have not obéal the relief sought in the Complaint.

Finding this case moot would allow the General Adslg “to avoid meaningful review”
in this case and future redistricting casébomas v. N.C Dep’t of Human Rei24 N.C. App.
698, 706, 478 S.E.2d 816, 821 (1996). It wouldmtbat the General Assembly could pass any
unlawful congressional plan, and then, when vataes replace it with another unlawful plan
before the Court rules. This cycle could repe&r@nd over, in a game of legal whack-a-mole,
until the next election is near and Legislative @fants claim it is too late to change their most
recent plan. The North Carolina Constitution doespermit citizens’ rights to be endlessly
violated in such a manner. It guarantees thatr{eperson for an injury done . . . shall have
remedy by due course of law; and right and justieal be administered without favor, denial, or
delay.” N.C. Const. art. |, 8§ 18. This Court’'siexv of the Remedial Plan is necessary to abide
by that guarantee here for Plaintiffs and milli@h$North Carolina voters.

The Court’s review of the Remedial Plan is espsciaigent given both the upcoming

election schedule and the extremeness of the gargsrrymander under the Remedial Plan.
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Plaintiffs will establish that the Remedial Plarulcbnot have been the product of anything other
than partisan intent. For instance, the chartbélehich is the same as that presented in the
introduction) compares each district under the Reahélan to its corresponding district in Dr.
Chen’s Simulation Set 1 plans, using the 2010-Za&wide elections as a measure of
partisanship. The chart reveals that at leastf I3 alistricts are extreme partisan outliers—they
are more extreme in partisanship than their coordipg district in over 94% of the simulations.
And remarkably, 9 of 13 districts are outliers abtive 97.9% level. The Remedial Plan packs
Democratic voters into five districts that are avieelmingly Democratic, in order to ensure that
the remaining eight districts are neither compegitor Democratic-leaning.

Figure 3: Simulation Set 1:
Districts' Democratic Vote Share Measured Using the 10 Statewide Elections during 2010-2016
(As Identified in the 2017 Adopted Criteria)
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District's Democratic Vote Share Measured Using the 10 Statewide Elections during 2010-2016
(As Identified in the 2017 Adopted Criteria)
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Plaintiffs will establish that the Remedial Plan was intentionally designed to

predetermine an 8-5 Republican advantage in North Carolina’s congressional delegation, in

violation of the North Carolina Constitution.

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that the Court enter an order
setting the requested briefing schedule on objections to the Remedial Plan, appointing Dr. Persily

as Referee to assist the Court in its review of the Remedial Plan, and setting argument on these

issues for December 2, 2019 at the existing hearing on summary judgment.

Respectfully submitted this the 15th day of November, 2019

PATTERSON HARKAVY LLP

2=

Burton Craige, NC Bar No. 9180
Narendra K. Ghosh, NC Bar No. 37649
Paul E. Smith, NC Bar No. 45014

100 Europa Dr., Suite 420

Chapel Hill, NC 27517

(919) 942-5200

beraige @pathlaw.com
nghosh@pathlaw.com

psmith @pathlaw.com

Counsel for Plaintiffs
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the following persons at the following addresses which are the last addresses known to me:

Amar Majmundar
Stephanie A. Brennan
Paul M. Cox

NC Department of Justice
P.O. Box 629
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Raleigh, NC 27602
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Counsel for the State Board of Elections and
its members

John E. Branch III

Nathaniel J. Pencook

Andrew Brown

Shanahan Law Group, PLLC

128 E. Hargett Street, Suite 300
Raleigh, NC 27601
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npencook @ shanahanlawgroup.com
abrown @shanahanlawgroup.com
Counsel for the Defendant-Intervenors

This the 15th day of November, 2019.

Phillip J. Strach

Michael McKnight

Alyssa Riggins

Ogletree, Deakins, Nash, Smoak & Stewart,
P.C.

4208 Six Forks Road, Suite 1100
Raleigh, NC 27609
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Michael.mcknight@ogletree.com
Alyssa.riggins@ogletree.com

Counsel for the Legislative Defendants

E. Mark Braden

Richard B. Raile

Trevor M. Stanley

Baker & Hostetler, LLP
Washington Square, Suite 1100
1050 Connecticut Ave., N.W.
Washington, DC 20036-5403
rraile @bakerlaw.com
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tstanley @bakerlaw.com
Counsel for the Legislative Defendants
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Joint Meeting of Committees
August 12, 2021
House Committee on Redistricting
Senate Committee on Redistricting and Elections

Criteria Adopted by the Committees

e Equal Population. The Committees will use the 2020 federal decennial census data as the sole basis of
population for the establishment of districts in the 2021 Congressional, House, and Senate plans. The
number of persons in each legislative district shall be within plus or minus 5% of the ideal district
population, as determined under the most recent federal decennial census. The number of persons in each
congressional district shall be as nearly as equal as practicable, as determined under the most recent federal
decennial census.

e Contiguity. No point contiguity shall be permitted in any 2021 Congressional, House, and Senate plan.
Congressional, House, and Senate districts shall be compromised of contiguous territory. Contiguity by
water is sufficient.

e Counties, Groupings, and Traversals. The Committees shall draw legislative districts within county
groupings as required by Stephenson v. Bartlett, 355 N.C. 354, 562 S.E.2d 377 (2002) (Stephenson 1),
Stephenson v. Bartlett, 357 N.C. 301, 582 S.E.2d 247 (2003) (Stephenson I1), Dickson v. Rucho, 367 N.C.
542, 766 S.E.2d 238 (2014) (Dickson 1) and Dickson v. Rucho, 368 N.C. 481, 781 S.E. 2d 460 (2015)
(Dickson 11). Within county groupings, county lines shall not be traversed except as authorized by
Stephenson I, Stephenson 11, Dickson I, and Dickson II.

Division of counties in the 2021 Congressional plan shall only be made for reasons of equalizing
population and consideration of double bunking. If a county is of sufficient population size to contain an
entire congressional district within the county’s boundaries, the Committees shall construct a district
entirely within that county.

¢ Racial Data. Data identifying the race of individuals or voters shall not be used in the construction or
consideration of districts in the 2021 Congressional, House, and Senate plans. The Committees will draw
districts that comply with the Voting Rights Act.

e VTDs. Voting districts (“VTDs”) should be split only when necessary.

e Compactness. The Committees shall make reasonable efforts to draw legislative districts in the 2021
Congressional, House and Senate plans that are compact. In doing so, the Committee may use as a guide
the minimum Reock (“dispersion”) and Polsby-Popper (“permiter”) scores identified by Richard H. Pildes
and Richard G. Neimi in Expressive Harms, “Bizarre Districts,” and Voting Rights: Evaluating Election-
District Appearances After Shaw v. Reno, 92 Mich. L. Rev. 483 (1993).

e Municipal Boundaries. The Committees may consider municipal boundaries when drawing districts in
the 2021 Congressional, House, and Senate plans.

Engrossed 8/12/2021 Page 1 of 2



Joint Meeting of Committees
August 12, 2021
House Committee on Redistricting
Senate Committee on Redistricting and Elections

e Election Data. Partisan considerations and election results data shall not be used in the drawing of districts
in the 2021 Congressional, House, and Senate plans.

e Member Residence. Member residence may be considered in the formation of legislative and
congressional districts.

e Community Consideration. So long as a plan complies with the foregoing criteria, local knowledge of

the character of communities and connections between communities may be considered in the formation
of legislative and congressional districts.

Engrossed 8/12/2021 Page 2 of 2



Exhibit 9



STATE OF NORTH CAROLINA 1§N fHE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE m DES -2 P 12: 2RCVS 015426

NORTH CAROLINA LEAGUEOF  yiax | ¢G., ©.5.0.
CONSERVATION VOTERS, et al., '
Ry Ao

Plaintiffs,
Vs,
REPRESENTATIVE DESTIN HALL, in his
official capacity as Chair of the House

Standing Committee on Redistricting, et al.,

Defendants.

AFFIDAVIT OF SEAN P. TRENDE

Now comes affiant Sean P. Trende, having been first duly cautioned and sworn, deposes
and states as follows:
I. I am over the age of 18 and am competent to testify regarding the matters
discussed below.
2. I currently reside at 1146 Elderberry Loop, Delaware, OH 43015, My e-mail is
trende. 3(@buckeyemail.osu.edu.
3. T have been retained in this matter by the Legislative Defendants, and am being

compensated at $400.00 per hour for my work in this case.

4. My curriculum vitae is attached to this report as Exhibit 1.
EXPERT CREDENTIALS
5. I am currently enrolled as a doctoral candidate in political science at The Ohio

State University. I have completed all of my coursework and have passed comprehensive

examinations in both methods and American Politics. My coursework for my Ph.D. and




M.A.S. included, among other things, classes on G.LS. systems, spatial statistics, issues in
contemporary redistricting, machine learning, non-parametric hypothesis tests and
probability theory. I expect to receive my Ph.D. in May of 2021, My dissertation focuses on
applications of spatial statistics to political questions.

6, I joined RealClearPolitics in January of 2009. I assumed a fulltime position with
RealClearPolitics in March of 2010. My title is Senior Elections Analyst. RealClearPolitics is
a company of around 40 employees, with offices in Washington D.C. It produces one of the
most heavily trafficked political websites in the world, which serves as a one-stop shop for
political analysis from all sides of the political spectrum and is recognized as a pioneer in the
field of poll aggregation, It produces original content, including both data analysis and
traditional reporting. It is routinely cited by the most influential voices in polities, including
David Brooks of The New York Times, Brit Hume of Fox News, Michael Barone of The
Almanac of American Politics, Paul Gigot of The Wall Street Journal, and Peter Beinart of The
Atlantic.

7. My main responsibilities with RealClearPolitics consist of tracking, analyzing, and
writing about elections. I collaborate in rating the competitiveness of Presidential, Senate,
House, and gubernatorial races. As a part of carrying out these responsibilities, I have studied
and written extensively about demographic trends in the country, exit poll data at the state and
federal level, public opinion polling, and voter turnout and voting behavior.

8. In particular, understanding the way that districts are drawn and how geography
and demographics interact is crucial to predicting United States House of Representatives

races, so much of my time is dedicated to that task.




9. I am currently a Visiting Scholar at the American Enterprise Institute, where my
publications focus on the demogtraphic and coalitional aspects of American Politics. My first
paper focused on the efficiency gap, a metric for measuring the fairness of redistricting plans.

10. I am the author of The Lost Majority: Why the Future of Government is up For
Grabs and Who Will Take It In this book, I explore realignment theory. It argues that
realignments are a poor concept that should be abandoned. As part of this analysis, [ conducted
a thorough analysis of demographic and political trends beginning in the 1920s and continuing
through the. modern times, noting the fluidity and fragility of the coalitions built by the major
political parties and their candidates.

11.  1co-authored the 2014 Almanac of American Polifics. The Almanac is considered
the foundational text for understanding congressional districts and the representatives of those
districts, as well as the dynamics in play behind the elections. PBS’s Judy Woodruff described
the book as “the oxygen of the political world,” while NBC’s Chuck Todd noted that “[r]eal
political junkies get two 4lmanacs: one for the home and one for the office.” My focus was
researching the history of and writing descriptions for many of the newly-drawn districts,
including tracing the history of how and why they were drawn the way that they were drawn.

12.  Ihave spoken on these subjects before audiences from across the political spectrum,
including at the Heritage Foundation, the American Enterprise Institute, the CATO Institute,
the Bipartisan Policy Center, and the Brookings Institution. In 2012, T was invited to Brussels
to speak about American elections to the European External Action Service, which is the
European Union’s diplomatic corps. I was selected by the United States Embassy in Sweden

to discuss the 2016 elections to a series of audiences there, and was selected by the United




States Embassy in Spain to fulfil a similar mission in 2018. | was invited to present by the
United States Embassy in Italy, but was unable to do so because of my teaching schedule.

13, In the winter of 2018, I taught American Politics and the Mass Media at Ohio
Wesleyan University. I taught Introduction to American Politics at The Ohio State University
for three semesters from Fall of 2018 to Fall of 2019, In the Springs of 2020 and 2021, I taught
Political Participation and Voting Behavior at The Ohio State University. This course spent
several weeks covering all facets of redistricting: How maps are drawn, debates over what
constitutes a fair map, measures of redistricting quality, and similar topics.

14. It is my policy to appear on any major news outlet that invites me, barring
scheduling conflicts. I have appeared on both Fox News and MSNBC to discuss electoral and
demographic trends. I have been cited in major news publications, including The New York
Times, The Washington Post, The Los Angeles Times, The Wall Street Journal, and USA Today.

15. I sit on the advisory panel for the “States of Change: Demographics and
Democracy” project. This project is sponsored by the Hewlett Foundation and involves three
premier think tanks: The Brookings Institution, the Bipartisan Policy Center, and the Center
for American Progress. The group takes a detailed look at trends among eligible voters and the
overall population, both nationally and in key states, to explain the impact of these changes on
American politics, and to create population projections, which the Census Bureau abandoned
in 1995. In 2018, T authored one of the lead papers for the project: “In the Long Run, We’re
All Wrong,” available at hittps://bipartisanpolicy.org/wp-content/uploads/2018/04/BPC-
Democracy-States-of-Change-Demographics-April-2018.pdf.

16. I previously authored an expert report in Dickson v. Rucho, No. 11-CVS5-16896

(N.C. Super Ct., Wake County), which involved North Carolina’s 2012 General Assembly and




Senate maps. Although I was not called to testify, it is my understanding that my expert report
was accepted without objection. I also authored an expert report in Covington v. North
Carolina, Case No. 1:15-CV-00399 (M.D.N.C.), which involved almost identical challenges
in a different forum. Due to what I understand to be a procedural quirk, where my largely
identical report from Dickson had been inadvertently accepted by the plaintiffs into the record
when they incorporated parts of the Dickson record into the case, I was not called o testify.

17.  Iauthored two expert reports in NAACP v. McCrory, No. 1:13CV658 (M.D.N.C.),
which involved challenges to multiple changes to North Carolina’s voter laws, including the
elimination of a law allowing for the counting of ballots cast in the wrong precinct. I was
admitted as an expert witness and testified at trial. My testimony discussed the “effect” prong
of the Voting Rights Act claim. T did not examine the issues relating to intent.

18. I authored reports in NAACP v. Husted, No. 2:14-cv-404 (S.D. Ohio), and Ohio
Democratic Party v. Husted, Case 15-cv-01802 (S.D. Ohio), which dealt with challenges to
various Ohio voting laws. [ was admitted and testified at trial in the latter case (the former case
settled). The judge in the latter case ultimately refused to consider one opinion, where I used
an internet map-drawing tool to show precinct locations in the state. Though no challenge to
the accuracy of the data was raised, the judge believed I should have done more work to check
that the data behind the application was accurate.

19.  Iserved as a consulting expert in Lee v. Virginia Board of Elections, No. 3:15-cv-
357 (E.D. Va. 2016), a voter identification case. Although I would not normally disclose
consulting expert work, T was asked by defense counsel to sit in the courtroom during the case

and review testimony. I would therefore consider my work de fucto disclosed.




20.  Ifiled an expert report in Mecinas v. Hobbs, No. CV-19-05547-PHX-DIH (D. Ariz.
2020). That case involved a challenge to Arizona’s ballot order statute. Although the judge
ultimately did not rule on a motion in limine in rendering her decision, I was allowed to testify
at the hearing.

21.  Iauthored two expett reports in Feldman v. Arizona, No. CV-16-1065-PHX-DLR
(D. Ariz.). Plaintiffs in that case challenged an Arizona law prohibiting the collection of
voted ballots by third parties that were not family members or caregivers and the practice of
most of the state's counties to require voters to vote in their assigned precinct. My repotts and
testimony were admitted. Part of my trial testimony was struck in that case for reasons
unrelated to the merits of the opinion; counsel for the state elicited it while I was on the
witness stand and it was struck after Plaintiffs were not able to provide a rebuttal to the new
evidence.

22.  Tauthored an expert report in Smith v. Perrera, No. 55 of 2019 (Belize). In that
case T was appointed as the court’s expert by the Supreme Court of Belize. In that case I was
asked to identify international standards of democracy as they relate to malapportionment
claims, to determine whether Belize’s electoral divisions (similar to our congressional
districts) conformed with those standards, and to draw alternative maps that would remedy
any existing malapportionment.

23. 1 authored expert reports in 4. Philip Randolph Institute v. Smith, No. 1:18-cv-
00357-TSB (S.D. Ohio), Whitford v. Nichol, No. 15-cv-421-bbc (W.D. Wisc.), and Common
Cause v. Rucho, NO. 1:16-CV-1026-WO-JEP (M.D.N.C.), which were efficiency gap-based

redistricting cases filed in Ohio, Wisconsin and North Carolina.




24.  1also authored an expert report in the cases of Ohio Organizing Collaborative, et
al v. Ohio Redistricting Commission, et al (No, 2021-1210); League of Women Voters of Ohio,
et al v. Ohio Redistricting Commission, et al (No. 2021-1192); Bria Bennett, et al v. Ohio
Redistricting Commission, et al (No, 2021-1198). These cases are pending in original action
before the Supreme Court of Ohio.

25. I currently serve as one of two special masters appointed by the Supreme Court of
Virginia to redraw the districts that will elect the commonwealth’s representatives to the House
of Delegates, state Senate, and U.S. Congress.

SUMMARY OF WORK PERFORMED

26. I certify that the images attached as Exhibit 2 are true and correct copies of
images that I created and that T describe below.

27.  To create these images, I first downloaded county-level shapefiles from the
United States Census Bureau. Using R, a widely utilized statistical programming tool, I
joined county-level vote totals for U.S. presidential races in 2012, 2016 and 2020.

28.  Attached as Exhibit 2-A are maps I generated with counties colored red if the
Republican candidate won that county, and blue if the Democratic candidate won that
county.

29.  Ithen centered these results on national popular vote results for the respective
years, an accepted mechanism that is used to enable analysts to compare results that occur in
differing electoral environments., See, e.g., Bernard Fraga, “Candidates or Districts?
Reevaluating the Role of Race in Voter Turnout,” 60 Am. Jrnl. Pol. Sci. 97, 115 (2016).
Because the national popular vote reflected reasonably close Democratic wins in all four

years, the effect of doing this computation is marginal.




30.  Attached as Exhibit 2-B are maps I generated with counties colored red if the
Republican candidate performed better in the county than they did nationally, and blue if the
Republican candidate performed worse in the county that they did nationally. If the Republican
candidate performed better in the county than they did nationally, I refer to that performance as
“leaning” Republican.

31.  Asshown in Table 1 below, in 2012, the Republican presidential candidate won
70 of North Carolina’s 100 counties. In 2016, the Republican presidential candidate won 76
counties, and in 2020, the Republican presidential candidate won 75 counties.

32.  Asshown in Table 1 below, in 2012, the number of counties in North Carolina
that leaned® Republican in the Presidential Election was 73 out of 100, in 2016 that figure was 77

out of 100, and in 2020 that figure was 80 out of 100.

TABLE 1
e ....ofN C Cmmtles that voted ) :"fN C. Countles that leaned
S Election Year |+ D 3 B R
ST Repubhcan el Republlcan
2012 70/100 73/100
2016 76/100 77/100
2020 75/100 80/100

P« eaned” is as defined in § 30.
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SEAN P. TRENDE

1146 Elderberry Loop

Delaware, OH 43015

strende@realclearpolitics.com

EDUCATION
Ph.D., The Ohio State University, Political Science, expected 2022.
M.A.S. (Master of Applied Statistics), The Ohio State University, 2019.
1.D., Duke University School of Law, cum laude, 2001; Duke Law Journal, Research Editor.
M.A., Duke University, cum laude, Political Science, 2001. Thesis titled The Maling of an
Ideological Court: Application of Non-parametric Scaling Techniques to Explain Supreme Court
Voting Patterns from 1900-1941, June 2001,
B.A., Yale University, with distinction, History and Political Science, 1995.
PROFESSIONAL EXPERIENCE
Law Clerk, Hon. Deanell R. Tacha, U.S. Court of Appeals for the Tenth Circuit, 2001-02.
Associate, Kirkland & Ellis, LLP, Washington, DC, 2002-05.
Associate, Hunton & Williams, LLP, Richmond, Virginia, 2005-09.
Associate, David, Kamp & Frank, P.C., Newport News, Virginia, 2009-10.
Senior Elections Analyst, RealClearPolitics, 2009-present.
Columnist, Center for Politics Crystal Ball, 2014-17.
Gerald R. Ford Visiting Scholar, American Enterprise Institute, 2018-present.
BOOKS
Larry J. Sabato, ed., The Blue Wave, Ch. 14 (2019).
Larry J. Sabato, ed., Trumped: The 2016 Election that Broke all the Rules (2017).

Larry J. Sabato, ed., The Surge:2014’s Big GOP Win and What It Means for the Next
Presidential Election, Ch. 12 (2015).

Larry J. Sabato, ed., Barack Obama and the New America, Ch. 12 (2013).
Barone, Kraushaar, McCuicheon & Trende, The Almanac of American Politics 2014 (2013).

The Lost Majority: Why the Future of Government is up for Grabs — And Who Will Take It
(2012).




PREVIOUS EXPERT TESTIMONY

Dickson v. Rucho, No. 11-CVS8-16896 (N.C. Super. Ct,, Wake County) (racial gerrymandeting).

Covington v. North Carolina, No. 1:15-CV-00399 (M.D.N.C.) (racial gerrymandering).
NAACP v. McCrory, No. 1:13CV658 (M.D.N.C.) (early voting).

NAACP v. Husted, No. 2:14-cv-404 (S.D. Ohio) (early voting).

Ohio Democratic Party v. Husted, Case 15-cv-01802 (S.D. Ohio) (early voting).

Lee v. Virginia Bd. of Elections, No. 3:15-cv-357 (E.D. Va.) (early voting).

Feldman v. Arizona, No. CV-16-1065-PHX-DLR (D. Ariz.) (absentee voting).

A. Philip Randolph Institute v. Smith, No. 1:18-cv-00357-TSB (S.D. Ohio) (political
gerrymandering).

Whitford v. Nichol, No. 15-cv-421-bbe (W.D. Wisc.) (political gerrymandeting).

Common Cause v. Rucho, No. 1:16-CV-1026-WO-JEP (M.D.N.C.) (political gerrymandering).
Mecinas v. Hobbs, No. CV-19-05547-PHX-DJH (D. Ariz.) (ballot order effect).

Fair Fight Action v. Raffensperger, No. 1:18-cv-05391-SCJ (N.D. Ga.) (statistical analysis).
Pascua Yagui Tribe v. Rodriguez, No. 4:20-CV-00432-TUC-JAS (D. Ariz.) (early voting).
COURT APPOINTMENTS

Appointed as Voting Rights Act expert by Arizona Independent Redistricting Commission

Appointed redistricting expert by the Supreme Court of Belize in Smith v. Perrera, No. 55 of
2019 (one-person-one-vote).

INTERNATIONAL PRESENTATIONS AND EXPERIENCE

Panel Discussion, European External Action Service, Brussels, Belgium, Likely Outcomes of
2012 American Elections.

Selected by U.S. Embassies in Sweden, Spain, and Italy to discuss 2016 and 2018 elections to
think tanks and universities in area (declined Italy due to teaching responsibilities).

Selected by EEAS to discuss 2018 elections in private session with European Ambassadors.




TEACHING
American Democracy and Mass Media, Ohio Wesleyan University, Spring 2018.

Introduction to American Politics, The Ohio State University, Autumn 2018, 2019, 2020, Spring
2018.

Political Participation and Voting Behavior, Spring 2020, Spring 2021.
REAL CLEAR POLITICS COLUMNS

Full archives available at http://www.realclearpolitics.com/authors/sean_trende/
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