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1                   P R O C E E D I N G S

2           NICHOLAS GOEDERT, called as a witness herein, 

3      having been first duly sworn, was examined and 

4      testified as follows:

5                        EXAMINATION

6 BY MR. EARLE:  

7 Q.   Good morning.  

8 A.   Morning.

9 Q.   You mind if I call you Nick?

10 A.   Sure.

11 Q.   Okay.  Good.  You can call me Peter.  

12 A.   Okay.  

13 Q.   All right.  Nick, what did you do to prepare for 

14      today's deposition?

15 A.   You mean after I filed the report?  

16 Q.   Yeah.  

17 A.   I -- sorry, I reread my report, I reread the various 

18      filings in the case from both the plaintiffs and the 

19      state.  I looked over the other experts' reports on 

20      the -- on the plaintiffs' side.  I briefly looked 

21      over some other articles that I thought related to 

22      the case.  I discussed a little bit with Brian 

23      Keenan what he anticipated from the deposition.  

24      That's pretty much it.  

25 Q.   Could you list the articles you reviewed for me that 
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1      you -- that you thought -- whether -- how did you 

2      characterize them?  Articles you thought were -- 

3 A.   Related to the case.

4 Q.   -- related to the case.  Okay.  

5 A.   Yeah.  I read Stephanopoulos and McGhee's article.  

6      I read an article in Studies Quarterly from 2014.  I 

7      read -- I mean those are the two that I read most 

8      closely.

9 Q.   Had you read those before?

10 A.   Yes, I had.  Yes.  

11 Q.   Okay.  So did you read anything new?

12 A.   Did I read anything new?  I don't believe so.  

13 Q.   Okay.  

14 A.   I don't believe I read anything that was not cited 

15      in the -- in the report.  

16 Q.   Okay.  We'll get into some more detail on this 

17      stuff.  Let's start with some basic rules.  I assume 

18      you've never been deposed before; is that correct?

19 A.   I've never been deposed before.

20 Q.   Okay.  Now, I do know you're a lawyer.  So you -- 

21 A.   I do have a law degree.

22 Q.   So you have an idea what a deposition is, correct?

23 A.   Yes.  Yes.

24 Q.   Okay.  Rules.  We have a court reporter here, and 

25      she's taking down everything we say verbatim.  And 
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1      the whole purpose of this is to get a transcript 

2      with a sequence of a question and an answer, and 

3      it's important we don't talk over each other for 

4      that reason.  

5           Sometimes during a deposition people lapse into 

6      conversational mode and you kind of preempt my 

7      question by answering it because you know where I'm 

8      going, and you might be accurate.  In a conversation 

9      that might be totally normal and comfortable and it 

10      means we've acquired a level of comfort with each 

11      other, but it's going to be very tough on the court 

12      reporter and it will make the transcript less 

13      readable, so I need you to not answer my question 

14      until I finish it.  Is that okay?

15 A.   Okay.  

16 Q.   Okay.  If you don't understand my question and you 

17      answer it, anybody reading this transcript, 

18      including the court, will assume you understood the 

19      question and that your answer was intentional to the 

20      question as worded.  So if you don't understand the 

21      question, you need to clarify that with me and ask 

22      me or tell me you don't understand the question, ask 

23      me to rephrase, and I will.  Okay?

24 A.   Okay.  

25 Q.   Um-hum, hu-ugh, all those kinds of noises that 
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1      people make to simulate a yes or a no, they don't 

2      work in a deposition.  You have to actually 

3      articulate your answer.  Okay?

4 A.   Okay.  

5 Q.   You're under oath so you understand that it is a 

6      crime to not be completely truthful in this 

7      deposition?

8 A.   Yes, I understand.  

9 Q.   Okay.  Now, I always ask my deponents if they would 

10      be kind enough to be completely candid with me.  

11      Some people can artfully answer a question in a 

12      literal way and shave their answer so as to distort 

13      the context or meaning or perhaps not be fully 

14      forthcoming.  Do you know what I'm talking about 

15      when I describe that?

16 A.   I think so.

17 Q.   Do you promise to avoid that with me in this 

18      deposition?

19 A.   I will try.  

20 Q.   Okay.  So you will be fully candid and answer all my 

21      questions with complete -- all relevant facts and 

22      background and so forth, right?

23 A.   Yes.

24 Q.   Okay.  Good.  Okay.  Do you have any questions for 

25      me?
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1 A.   I don't think so.  

2 Q.   Okay.  Let's start with the subpoena.  Did you 

3      receive a subpoena?  

4 A.   I did receive it.  

5 Q.   Okay.  We'll mark this as Exhibit -- 

6 A.   I don't have a copy with me.

7 Q.   I'm going to give you one.  

8           (Exhibit No. 16 marked for identification.)

9 Q.   Showing you what's been marked as Exhibit 16.  

10 A.   Okay.  

11 Q.   Have you seen this document before?

12 A.   I have.

13 Q.   Okay.  And drawing your attention to the third page 

14      of Exhibit 16, documents to -- to be produced by 

15      Nicholas -- 

16 A.   Goedert.

17 Q.   -- Goedert, did you review the -- the 12 category -- 

18      the 17 categories of documents on pages 3 and 4 of 

19      Exhibit 16?

20 A.   I did briefly.  

21 Q.   Okay.  Is there anything that you did not produce 

22      that's listed amongst items 1 through 17?

23           MR. KEENAN:  I'll assert an objection that we 

24      did make a written objection to the subpoena for 

25      producing books that are publicly available that 
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1      would be burdensome for producing.  

2           THE WITNESS:  (Witness reading.)  

3 BY MR. EARLE:  

4 Q.   Want the question reread?

5 A.   Sorry?  

6 Q.   Do you want the question reread to you?

7 A.   I'm just reviewing everything.  I want to make sure.  

8      (Witness reading.)  I believe I did with the 

9      exception of number 16.  I didn't provide copies of 

10      the -- the Wonkblog or Monkey Cage blog posts.  

11 Q.   Why didn't you do that?

12 A.   It was an oversight.  I -- I did not rely on those 

13      in the -- in this case.

14 Q.   This is a compulsory process.  I asked you to 

15      produce them in a subpoena to a deposition.  And the 

16      reason that you didn't do that is you -- it was an 

17      oversight?

18 A.   Yes.

19 Q.   Okay.  

20           MR. KEENAN:  Would you like to Google them so 

21      you can get them?  

22           MR. EARLE:  Well, I would ask that the -- so 

23      that I don't miss one, that the deponent during one 

24      of the breaks Google them and perhaps email them to 

25      me and I'll print them out.
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1           THE WITNESS:  Okay.

2 BY MR. EARLE:

3 Q.   Is that acceptable?

4 A.   That's fine.  

5 Q.   Okay.  Good.  Anything else?

6 A.   I don't believe so.  

7 Q.   Okay.  Just out of -- as an aside, did you review 

8      any materials from the Baldus case?

9 A.   No.

10 Q.   Are you familiar with what the Baldus case is?

11 A.   Not particularly familiar.

12 Q.   Okay.  Do you have any idea what the Baldus case is?

13 A.   I recall it being referred to in the -- some of the 

14      filings for this case.  

15 Q.   Okay.  And what do you recall about that?

16 A.   Not very much.  

17 Q.   Okay.  Are you familiar with whether there was prior 

18      litigation involving Act 43?

19 A.   I am vaguely aware that there was litigation 

20      involving Latino representation in one or two 

21      particular districts.

22 Q.   Okay.  And anything else?

23 A.   I -- 

24 Q.   Well, I guess let's back up.  I'll withdraw that 

25      question and rephrase.  

Page 12

1           Did you -- do you have any knowledge of prior 

2      litigation involving Act 43?

3 A.   Not beyond what was mentioned in the complaints that 

4      I read.  

5 Q.   Okay.  

6 A.   Or the other -- the other filings in this case.

7 Q.   Did you ask to see any discovery from prior 

8      litigation relating to Act 43?  

9 A.   No.

10 Q.   Is there a reason you did not ask to see discovery 

11      documents from prior litigation?

12 A.   It didn't strike me as relevant to my report.  

13 Q.   Okay.  Let's go to your -- to your resumT.  

14           Before -- before we do that, let me ask you 

15      another couple questions.  Who all did you speak to 

16      to prepare for this deposition other than counsel?

17 A.   I didn't speak to anyone.  

18 Q.   You didn't speak to Nolan McCarty?

19 A.   I did not.

20 Q.   How about Joey Chen?

21 A.   I did not.  I will say that I mentioned to Brandice 

22      Canes-Wrone that I was considering serving as an 

23      expert witness in this case and asked her opinion on 

24      it.  This was prior to my coming on as a -- as a 

25      witness in the first place.  

Page 13

1 Q.   Okay.  And so who was this person you -- 

2 A.   Brandice Canes-Wrone.  She is a professor of 

3      politics at Princeton.  She was my graduate school 

4      advisor.

5 Q.   And would you spell her name for the court reporter?

6 A.   B-R-A-N-D-I-C-E is her first name.  Last name is 

7      Canes, C-A-N-E-S hyphen W-R-O-N-E, Canes-Wrone.  

8 Q.   Would you describe that conversation in more detail, 

9      please?

10 A.   It was an email correspondence.

11 Q.   Uh-huh.  

12 A.   I had just emailed her mentioning that an attorney 

13      for the State of Wisconsin had called me and asked 

14      me to -- if I was interested in serving as an expert 

15      witness.  I mentioned a couple of the expert 

16      witnesses -- I mentioned both of the expert 

17      witnesses that were testifying on the plaintiffs' 

18      side, and I think I gave her a little one-sentence 

19      background on the case, and I asked her if she 

20      thought it was a good idea to serve as an expert 

21      witness in the case given that I had never served as 

22      an expert witness before.  

23           She replied back the next day that she saw no 

24      problem with it and thought it was a perfectly fine 

25      idea.  That's -- that is the only correspondence 
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1      that I've had with anyone outside of friends who 

2      would not have any particular knowledge of -- 

3      friends and family who would not have any particular 

4      knowledge about the case.  

5 Q.   Okay.  

6 A.   I'm sorry, I guess I should say that I have 

7      mentioned this to other colleagues of my school or 

8      other colleagues, not in any way who would have any 

9      knowledge about the case, just to give background 

10      about myself and what I was doing with my time.

11 Q.   Such as who?

12 A.   Such as Bruce Murphy who is a professor at 

13      Lafayette.  Such as Joshua Miller who is a professor 

14      at Lafayette.  Again these are not any people who 

15      would have any information about the case or any 

16      insight into the case, just to mention sort of my 

17      professional responsibility to correspond with other 

18      people in my department that I am doing this work.  

19 Q.   And just so I'm clear and the record is complete, 

20      other than the people you've mentioned, you've not 

21      discussed your work in this case with anyone outside 

22      of counsel for the defendants in this case?

23 A.   I have not -- I have not discussed my work in the 

24      case at all outside of telling people that I was 

25      serving as an expert witness on the case.  

Page 15

1 Q.   Okay.  Do you know why the State of Wisconsin 

2      approached you to serve as an expert in this case?

3 A.   I am not certain.  It is my impression that Brian 

4      Keenan had read some of my articles that were 

5      available online related to redistricting, and that 

6      was probably where he got the background from.  

7           I believe he also visited my academic website 

8      and looked up my background and some of the articles 

9      that I had written prior to contacting me, but I am 

10      not certain why the State of Wisconsin recruited me 

11      as an expert witness.  

12 Q.   Okay.  Have you spoken with Sean Trende?

13 A.   I have not.  

14 Q.   Do you know Sean Trende?

15 A.   I do not know him personally.  I have never met him 

16      in person.  I am aware that he's a journalist who 

17      writes for Real Clear Politics, and I do read 

18      articles on their website.  But outside of reading 

19      some of his work just casually, I do not know him.  

20 Q.   Okay.  Did you review his report in this case?

21 A.   I did not.  

22 Q.   So you've never read that report?

23 A.   I have not read that report.  

24 Q.   So it's accurate to say that you have no knowledge 

25      as to what is in that report?

Page 16

1 A.   Brian Keenan told me that he was doing some specific 

2      work related to partisan dispersion in Wisconsin in 

3      that report but only in the vaguest terms.

4 Q.   Okay.  Well, let's go to your resumT or your CV.  I 

5      guess it's attached to your report.  We'll mark that 

6      as Exhibit 17.  

7           (Exhibit No. 17 marked for identification.)

8 Q.   Okay.  It's fair to say that you're fairly new in 

9      the field of academia, correct?

10 A.   I suppose it depends on what you mean by "new."  You 

11      can see -- 

12 Q.   Post-graduate.  

13 A.   -- on my resumT -- 

14 Q.   Post-graduate.  

15 A.   -- I received my Ph.D. three years ago.  

16 Q.   And you have three years of experience teaching?

17 A.   Three-and-a-half.  Yes.

18 Q.   Three-and-a-half.  Okay.  Well, let's start from 

19      your current position as a visiting professor in the 

20      Department of Government and Law at Lafayette 

21      College, correct?

22 A.   Yes.

23 Q.   Okay.  Is that a tenure track position?

24 A.   It is not.  

25 Q.   Why don't you have a tenure track position?

Page 17

1 A.   I have not received a tenure track position yet.  

2 Q.   Well, have you applied for any?

3 A.   I have applied for many.  

4 Q.   How come you haven't been hired by anybody?

5 A.   I don't have any knowledge of why a particular job 

6      would not hire me.

7 Q.   You've not got any feedback as to why you weren't 

8      able to get a tenure track position at any college 

9      or university in the United States?

10 A.   I don't know if you'd want to -- me to discuss the 

11      background of how the applying for jobs, applying 

12      for academic jobs work, but typically if you apply 

13      to a job and do not at least receive an interview, 

14      you would not get any feedback as to why you were 

15      not selected.

16 Q.   Am I to -- does that imply -- are you intentionally 

17      trying to imply that you did not receive any 

18      interviews?

19 A.   I am not trying to imply that.  I have received --

20 Q.   Okay.  

21 A.   -- a few interviews.  Yes.

22 Q.   How many interview did you receive?

23 A.   Are you referring to campus interviews or are you 

24      referring to --

25 Q.   I'm referring to any kind of interview --
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1 A.   Okay.  

2 Q.   -- in the -- in the job application process.  

3 A.   I believe during the time that I have been applying 

4      for tenure track jobs I have received five 

5      interviews in some form or other for tenure track 

6      jobs.

7 Q.   And how many applications have you placed with 

8      colleges and universities?

9 A.   Over what time period?  

10 Q.   Over the entire time period you've been applying for 

11      tenure track positions.  

12 A.   I don't have a precise number.  It would be over 100 

13      and less than 200.  

14           MR. EARLE:  Can we take a quick break?  

15           (Discussion held off the record.) 

16 BY MR. EARLE:

17 Q.   So we went off the record.  You indicated that you 

18      applied for more than 100 positions, but less than 

19      200?

20 A.   Yes.

21 Q.   And you got five interviews?

22 A.   Let me just -- yes.  I believe that's correct.  

23 Q.   And where were those five interviews?

24 A.   One was at Bard College, one was at Lafayette 

25      College, one was at -- I am -- I'm slightly hesitant 

Page 19

1      to talk about interviews that are ongoing in some 

2      sense if this is public record.  

3 Q.   Well, the problem, Nick, is that I'm trying to 

4      assess the -- the quality of your experience, 

5      knowledge, and qualifications, and we -- they're 

6      being presented to the court in the context of this 

7      case as a person who's an expert.  And the court's 

8      going to have to evaluate the extent to which you're 

9      qualified to give opinions, and -- and in academia, 

10      being able to get hired by a university or college 

11      is important.  

12           MR. KEENAN:  I would just object to the speech 

13      as to the importance not necessarily to the court, 

14      but I think you should answer the questions.  

15           THE WITNESS:  Okay.  Old Dominion University in 

16      Virginia.

17 BY MR. EARLE:

18 Q.   Old?

19 A.   Dominion.  Virginia Tech and University of North 

20      Carolina-Wilmington, I believe.  

21 Q.   Did any of those five give you reasons as to why you 

22      were not hired?

23 A.   In the case of some of those I am not sure that I 

24      have not been hired.  They have not completed the 

25      process of deciding on who to hire yet.  

Page 20

1 Q.   Okay.  So you have applications pending at this 

2      moment?

3 A.   I have many applications pending.  Yes.  

4 Q.   Okay.  And you have -- but you identified the 

5      universities or colleges for which you have 

6      applications pending where you have been 

7      interviewed?

8 A.   Old Dominion, Lafayette, Virginia Tech.  

9 Q.   Okay.  Okay.  And Lafayette is where you're 

10      currently visiting --

11 A.   Yes.  I'm sorry.

12 Q.   -- as an assistant professor?  Yeah, we have to take 

13      turns.  See how easy it is to lapse into comfortable 

14      conversation?  

15           Okay.  Did any of these folks, and for the ones 

16      that did not hire you, indicate why?

17 A.   You're speaking of the two where I had interviews in 

18      previous years?  

19 Q.   Uh-huh.  

20 A.   No.

21 Q.   Do you have any perception yourself as to why you 

22      have not been successful in landing a tenure track 

23      position at this point in your career?

24 A.   I don't have any specific knowledge.

25 Q.   No, but I asked you if you had a perception.  

Page 21

1           MR. KEENAN:  I'll just object to the relevance 

2      of someone's perception.  If you have one, you can 

3      answer.

4           THE WITNESS:  I don't have a perception.  

5 BY MR. EARLE:  

6 Q.   Are you confident that you're going to get a tenure 

7      track position in the near future?

8 A.   Depends on what you mean by "near future."  

9 Q.   Well, in the next couple of years?

10 A.   Yes.

11 Q.   How long has your application for a tenure track 

12      position at Lafayette College been pending?

13 A.   Six weeks.

14 Q.   So you put that application in after you started 

15      working as a visiting citizen -- visiting assistant 

16      professor, correct?

17 A.   Yes.

18 Q.   All right.  When you were a post-doctoral research 

19      associate at Washington University, who did you work 

20      for?

21 A.   I was doing my own independent research.  I suppose 

22      indirectly you could say I worked for Jim Spriggs, 

23      but I was not working on his research projects.  I 

24      was working on my own research projects.

25 Q.   What was his name?
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1 A.   Jim Spriggs or James Spriggs.  

2 Q.   James Spriggs.  Okay. 

3 A.   S-P-R-I-G-G-S.  

4 Q.   And he was your supervisor?

5 A.   Only in the sense that he was the one who hired me.  

6      He did not directly supervise my research in any 

7      meaningful way.  

8 Q.   Okay.  And what was the research you were working on 

9      in that position?

10 A.   I was working on my research dealing with various 

11      aspects of legislative elections, including turning 

12      my dissertation into publishable articles and other 

13      articles related to legislative elections.

14 Q.   Anything else?

15 A.   I don't think so.

16 Q.   Okay.  Do you know Simon Jackman?

17 A.   I have met him very briefly.  It was several years 

18      ago while I was a graduate student at Princeton.  I 

19      know like him by reputation.  

20 Q.   Okay.  Would you describe that reputation for me, 

21      please?  Or at least your perception of that --

22 A.   My perception -- 

23 Q.   Wait a minute.  Hold it.  We have -- would you 

24      please -- I'll withdraw that question.  

25           Will you please describe your perception of the 
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1      reputation of Simon Jackman?

2 A.   My perception is that he has an excellent reputation 

3      overall in political science, particularly in 

4      dealing with quantitative methodology and developing 

5      statistical packages for use in political science.

6 Q.   Do you consider him authoritative?

7 A.   I think you'd have to be a little bit more specific.  

8 Q.   Well, do you consider his work to be authoritative 

9      in the field in which it's published?

10 A.   I consider his work to be very good.  

11 Q.   Okay.  Do you think that his peers in his profession 

12      consider him to be an authority in his field?

13 A.   Yes, I think that's fair.  

14 Q.   And in fact, you have relied on him yourself in 

15      constructing your models, correct?

16 A.   Yes.

17 Q.   How about Professor Mayer?  Wait.  Let me withdraw 

18      that question.  

19           On Professor Jackman, do you consider him to be 

20      experienced?

21 A.   Yes.

22 Q.   He's in your view qualified to render opinions on 

23      legislative redistricting matters; is that correct?

24           MR. KEENAN:  Object to the question as vague.  

25           THE WITNESS:  I don't know his work on 
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1      specifically legislative redistricting very well.  I 

2      don't know that he has published recently 

3      specifically on legislative redistricting.  I think 

4      that he is generally a very qualified political 

5      scientist.  

6 BY MR. EARLE:  

7 Q.   Have you read Jackman's article with Richard Niemi, 

8      is it, on legislative redistricting?

9 A.   Yes, I'm fairly certain that I have.  If I recall 

10      correctly this is an article from at least 20 years 

11      ago.  I don't know if I could specifically 

12      characterize anything in the article off the top of 

13      my head.  

14 Q.   All right.  Let's turn to Professor Mayer.  Are you 

15      familiar with Professor Ken Mayer's work?

16 A.   Only vaguely.  It is my -- prior to this -- reading 

17      his report in this case, it was my impression that 

18      most of his work dealt with institutions and 

19      especially executive institutions as opposed to 

20      legislative elections so I would say I was much less 

21      aware of his work than -- sorry.  

22 Q.   No.  Go ahead.  Finish.  I did not mean to --

23 A.   I would say than other scholars who deal more 

24      closely in the fields that I study.  

25 Q.   Okay.  Do you consider Professor Mayer to be 
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1      experienced in the political science field of 

2      elections?

3 A.   Yes, only in the sense that I am aware that he has 

4      worked in this area for a very long -- for a 

5      relatively long time and published several articles 

6      related to elections.

7 Q.   Do you consider him qualified?

8 A.   Yes.

9 Q.   So in your view qualified and experienced to render 

10      opinions in this case?   

11           MR. KEENAN:  Objection to the relevance and 

12      calling for a legal conclusion.

13           THE WITNESS:  In a casual sense, yes.

14 BY MR. EARLE:

15 Q.   Okay.  Occasionally during the course of the 

16      deposition, counsel is going to interpose 

17      objections, and those are for the record.  They have 

18      nothing to do with what's going on between you and 

19      me.  I get to ask you questions, and you get to 

20      answer them, and he's making a record --

21 A.   Okay.

22 Q.   -- for subsequent use.  And so it has no bearing on 

23      your answer to the question.  You understand that?

24 A.   So I should always answer the question even if there 

25      is an objection?  
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1 Q.   Unless he instructs you not to.  

2 A.   Okay.  

3 Q.   Okay.  If he does instruct you not to, I'll ask him 

4      why.  

5           MR. KEENAN:  That deals with issues of 

6      attorney-client privilege and work product and 

7      things, but with just phrasing of questions, there 

8      won't be an instruction not to answer.

9           THE WITNESS:  Okay.  

10 BY MR. EARLE:

11 Q.   Yeah.  And so you understand that.  Just so it's -- 

12      because you've never been in a deposition before, 

13      right?

14 A.   Right.

15 Q.   You've never taken a deposition?

16 A.   No.

17 Q.   Okay.  Are you nervous?

18 A.   Slightly.  

19 Q.   Okay.  And why do you think you're nervous?

20 A.   It's an unfamiliar situation.  

21 Q.   Uh-huh.  Could it have anything to do with your lack 

22      of experience?

23           MR. KEENAN:  Object as vague.  Experience with 

24      what?  

25           THE WITNESS:  I think it would definitely have 
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1      to do with my lack of experience in testifying in 

2      depositions, yes.

3 BY MR. EARLE:

4 Q.   How about your lack of experience at being an 

5      expert?

6 A.   As it would relate to my lack of experience in 

7      testifying at depositions, yes.

8 Q.   Okay.  Well, how about as your lack of experience as 

9      being an expert and rendering opinions for 

10      consideration by a court?

11 A.   I don't think in general I'm uncomfortable at 

12      rendering opinions.  I think -- I think that being 

13      in an official court circumstance when someone is 

14      inexperienced in that circumstance would likely make 

15      people nervous in general.  

16 Q.   I don't want to belabor your -- your CV too much, I 

17      mean at this point, but I guess I just want to be 

18      able to -- to have nailed down in this record here 

19      the extent of your experience.  And as I look at 

20      your resumT and your background, it seems to me that 

21      you're -- you're kind of new.  I think it would be 

22      fair to call it -- characterize you as -- as an 

23      inexperienced expert.  Do you think that's right?

24 A.   I have never served as an expert witness in a case 

25      so in that sense I am inexperienced.

Page 28

1 Q.   And you're relatively inexperienced as a scholar; 

2      isn't that true?

3 A.   Relative to what?  

4 Q.   Relative to somebody like Simon Jackman.  

5 A.   Yes, Simon Jackman is a more experienced scholar 

6      than I am.

7 Q.   Same is true with Ken Mayer, correct?

8 A.   I suppose that would be accurate.  

9 Q.   Okay.  We'll move off of your -- your resumT for 

10      now.  

11           If you take the body of your work in political 

12      science related to elections, is it fair to say that 

13      you've mostly concentrated on congressional 

14      elections and not state legislative elections?

15 A.   Yes.

16 Q.   There's a different dynamic between the two, isn't 

17      there?

18           MR. KEENAN:  Object.

19           THE WITNESS:  That's rather vague.

20 BY MR. EARLE:

21 Q.   You beat counsel to the -- to the objection.  Your 

22      dissertation was on congressional redistricting, 

23      correct?

24 A.   Yes.

25 Q.   And your published work has all been focused on 

Page 29

1      congressional redistricting, correct?

2 A.   My published work related to redistricting has 

3      focused on congressional redistricting.

4 Q.   Okay.  That's a good example of a clarifying answer 

5      to -- to a question, a precise answer.  That's good.  

6      All right.  

7           And so we can also say that none of your 

8      published work has focused on legislative 

9      redistricting at a state level?

10 A.   Certainly I think there would be applications to 

11      state legislative redistricting in -- in my work.  

12      To the extent that I have relied on empirical data 

13      in my work, it has all come from congressional data.

14 Q.   All right.  So one of the things I would like you to 

15      try to do is answer the questions I ask, and as 

16      opposed to advocating in a nuanced way in -- instead 

17      of answering the question I asked.  

18           MR. EARLE:  Can you repeat the question I asked 

19      to the deponent, please?  

20           (Question read:  And so we can also say that 

21      none of your published work has focused on 

22      legislative redistricting at a state level?)

23           THE WITNESS:  I think it's fair to say that 

24      none of my published work has focused on legislative 

25      redistricting.  I think that's a complete statement.
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1 BY MR. EARLE:

2 Q.   So the answer is yes?  It's fair to say that, right?

3 A.   If by focus you mean was the primary subject matter 

4      of any of my published work legislative 

5      redistrict -- state legislative redistricting, the 

6      answer is yes.  

7 Q.   Okay.  All right.  So and just to understand some -- 

8      some of the concepts here, a state legislative 

9      redistricting plan has component parts, right?  

10      Individual districts, right?

11 A.   Yes.

12 Q.   And where -- while you're looking at congressional 

13      redistricting at a national level, there's no 

14      national congressional redistricting plan, is there?

15 A.   No.

16 Q.   So the two are not equivalent in that regard, 

17      correct?

18           MR. KEENAN:  Object as vague.  

19           THE WITNESS:  When states draw congressional 

20      maps they also have districts.

21 BY MR. EARLE:

22 Q.   Excuse me?

23 A.   When states draw congressional maps, of course they 

24      also have districts just like you were 

25      characterizing state legislative maps.

Page 31

1 Q.   But there are 50 of those, aren't there?

2 A.   There are 50 states that draw congressional maps 

3      that all feed into the U.S. Congress, yes.

4 Q.   There is not a single United States congressional 

5      redistricting plan?

6 A.   True.

7 Q.   There are 50 congressional redistricting plans?

8 A.   Yes.

9 Q.   And to be precise, we have to exclude those states 

10      that have a single congressman, correct?

11 A.   Sure.

12 Q.   Okay.  Let's get some other basic definitions down 

13      as we go forward here.  Because we're going to be 

14      talking about stuff, but I want to make sure that 

15      we're always on -- using the same language.  All 

16      right?  

17           You would agree that partisan gerrymandering 

18      exists, correct?

19           MR. KEENAN:  Object as vague as to what 

20      "partisan gerrymandering" is.

21           THE WITNESS:  I don't feel like I can answer 

22      the question unless you give a more precise 

23      definition of partisan gerrymandering.

24 BY MR. EARLE:

25 Q.   You would agree that partisan gerrymandering is the 
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1      drawing of legislative district lines to subordinate 

2      adherents of one political party and entrench the 

3      rival party in power, correct?

4           MR. KEENAN:  Object to the extent it calls for 

5      a legal conclusion, but you can answer your 

6      understanding.  

7           THE WITNESS:  I believe that there are maps 

8      drawn with that intent.

9 BY MR. EARLE:

10 Q.   Okay.  Wisconsin is one of those maps that was drawn 

11      with that intent?

12 A.   You're referring to state legislative map in 

13      Wisconsin?  

14 Q.   Yeah.  Uh-huh.  

15 A.   My only knowledge of Wisconsin is what I had read in 

16      the complaint so my only knowledge of what the 

17      intent was would be as it was characterized by the 

18      plaintiffs in their complaint.  

19 Q.   Okay.  All right.  But just so let's just nail down 

20      this, the definition.  Is it accurate to say that 

21      partisan gerrymandering is the drawing of 

22      legislative district lines to subordinate the 

23      adherents of one political party and to entrench the 

24      rival party in power?  

25 A.   That is not how I define partisan gerrymandering in 

Page 33

1      my own work.  So I don't know that I would agree 

2      with that.

3 Q.   So you think that the -- that the author of that 

4      definition is ill informed or wrong?

5 A.   I think the term is vague.  I think many people have 

6      different definitions of what they mean by the term 

7      so no, I wouldn't say that the particular definition 

8      that I use is more authoritative than what other 

9      people might use.  

10           The way that I use it in my work is somewhat 

11      different and does not rely on intent.  And it does 

12      not rely on empirical results of elections.  I'm 

13      just looking at the process.  

14 Q.   Okay.  Could you explain to me what is wrong with 

15      that definition?  

16           MR. KEENAN:  Which definition?  

17           MR. EARLE:  The definition I just provided to 

18      the deponent.  

19 BY MR. EARLE:

20 Q.   Partisan gerrymandering is the drawing of 

21      legislative district lines to subordinate adherents 

22      of one political party and entrench a rival party in 

23      power.  

24 A.   I think how that you define a term like that is 

25      going to depend on the context in which you're -- 
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1      you're using it.  That term may be appropriate in a 

2      context that's different than the way that I am 

3      using it in my own work.  So I would not 

4      characterize it as wrong so much as inappropriate 

5      for how I am analyzing gerrymandering in my own 

6      work.  

7 Q.   Do you consider that definition I just gave you to 

8      be irrelevant to this case as you understand this 

9      case?

10 A.   As I understand this case, the plaintiffs are 

11      arguing -- as I understand this case, there -- the 

12      use of partisan gerrymandering in the context would 

13      essentially be a legal conclusion.  I don't have any 

14      opinion on whether that definition is appropriate in 

15      this case.

16 Q.   Do you know who the author of that opinion is, I 

17      mean that definition is that I just gave you?

18 A.   I believe it comes from a Supreme Court opinion.  

19      Whether it is -- because the quote is familiar to 

20      me.  Whether it comes from Bandemer or one of the 

21      later cases, I can't recall off the top of my head.  

22 Q.   It's Justice Ginsburg in the Arizona case.  

23 A.   Oh, okay.

24 Q.   Okay.  Now, Justice Ginsburg in that decision also 

25      said that partisan gerrymanders are incompatible 
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1      with democratic principles.  You agree with that 

2      statement, right?

3 A.   Not in the way that I define partisan gerrymandering 

4      in my own work.  

5 Q.   Okay.  So you don't think that partisan 

6      gerrymandering is incompatible with democratic 

7      principles?

8 A.   The statement is very vague, both with respect to 

9      partisan gerrymandering and democratic principles.

10 Q.   Well, we've just defined partisan gerrymandering, 

11      how Justice Ginsburg from the Arizona case.  So 

12      what's ambiguous about democratic principles?

13 A.   It sounds like you're asking for something which is 

14      very -- it sounds like you're asking for a personal 

15      opinion outside of the subject that I have been 

16      recruited to ask as an expert on.

17 Q.   Okay.  So can you identify what the democratic 

18      principles are that are injured by a successful 

19      partisan gerrymander?

20           MR. KEENAN:  Object as vague.  

21           THE WITNESS:  Given the way that I think about 

22      partisan gerrymandering, I would not know what a 

23      successful partisan gerrymander was.  

24 BY MR. EARLE:

25 Q.   Okay.  Why do you say that?  Well, let me withdraw 

Page 36

1      that question and rephrase my question.  

2           Is it your opinion that there is no such thing 

3      as a partisan -- a successful partisan gerrymander?

4 A.   In the way that I define partisan gerrymandering in 

5      my work, that would not be a meaningful statement 

6      because I define partisan gerrymandering as 

7      something related to the process of gerrymandering.  

8           Now, I -- in a casual sense you do observe some 

9      partisan gerrymanders winning more seats for the 

10      gerrymandering party than others, so if you are 

11      relating partisan gerrymandering and the definition 

12      to the intent to -- again I don't remember the exact 

13      quote that you used.  Some partisan gerrymanders are 

14      more successful than others, I suppose, but I'm 

15      using the term here very casually, and I don't -- in 

16      neither the way I would define it in my work nor the 

17      way I would expect a court to define it, even though 

18      I'm not -- not offering it as an opinion on how I 

19      would expect a court to define it.  

20 Q.   You're not offering an opinion as to how you would 

21      expect the court to define partisan gerrymandering?

22 A.   Right.  

23 Q.   Okay.  And you will not be doing that at trial?

24 A.   I will be doing that at trial.

25 Q.   Okay.  

Page 37

1 A.   I don't think that the way that I would characterize 

2      partisan gerrymandering would be compatible with 

3      the -- I'm sorry, I will be doing that at trial.  

4           If you can go back to the previous question, 

5      you can refresh my memory as to what you're asking.  

6      I have forgotten it.

7 Q.   Why don't we go back and refresh the deponent's 

8      recollection of the preceding question before that 

9      one.  If you can read the question and then his 

10      answer, and then you can elaborate if you wish.  

11 A.   I'm sorry, the previous question was to how to 

12      expect a court to define partisan gerrymandering?  

13           MR. KEENAN:  She'll read it back.

14 BY MR. EARLE:

15 Q.   Just so you're clear, I'm not trying to play got you 

16      with you, so I'm going to have the court reporter 

17      read the question -- the first question that you 

18      gave an answer to, and then my follow-up question 

19      that you struggled with answering, okay?  So that --

20           (Question and answer read:  Is it your opinion 

21      that there is no such thing as a partisan -- a 

22      successful partisan gerrymander?  

23           Answer:  In the way that I define partisan 

24      gerrymandering in my work, that would not be a 

25      meaningful statement because I define partisan 
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1      gerrymandering as something related to the process 

2      of gerrymandering.) 

3           MR. EARLE:  It's the question before that. 

4           MR. STEPHANOPOULOS:  The one after.

5           THE COURT REPORTER:  The one after is --  

6           (Question and answer read:  You're not offering 

7      an opinion as to how you would expect the court to 

8      define partisan gerrymandering?  

9           Answer:  Right.  

10           Question:  Okay.  And you will not be doing 

11      that at trial?  

12           Answer:  I will be doing that at trial.)

13           (Discussion held off the record.)

14           MR. EARLE:  He wants to amend his answer.

15           THE WITNESS:  I am not offering an opinion on 

16      how I would expect a court to define partisan 

17      gerrymandering because I am not offering an opinion 

18      about what I think judges will do.  I am offering an 

19      opinion on how the court should define partisan 

20      gerrymandering.  

21 BY MR. EARLE:

22 Q.   And what is your opinion -- is that opinion stated 

23      in your report?

24 A.   I don't think it is directly stated in my report.  

25      And to the extent that it's -- okay.  Sorry.  To the 
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1      extent that it is not stated in my report, I don't 

2      know that I expect to offer that particular opinion.  

3      I don't know exactly what I would be asked at a 

4      trial or something like that if that's what you're 

5      asking.

6 Q.   So we're pretty much all over the map on this here 

7      because you've started by saying that you weren't 

8      going to do one thing, but then you were going to do 

9      that thing, and then you had a different version of 

10      that thing that applied to your work and that you're 

11      not sure how the court would do it so we've kind of 

12      like gone all over the place on this.  So let's just 

13      go straight to the question.  

14 A.   Can I --

15 Q.   Okay.  

16 A.   Okay.

17 Q.   Exactly what is your definition of partisan 

18      gerrymandering?

19 A.   The definition of partisan gerrymandering I use in 

20      my work is it would be a redistricting plan which is 

21      done under the complete control of one party.  So 

22      typically where one party has control of the process 

23      of districting, and typically that would mean they 

24      have control over both houses of the state 

25      legislature and the governorship depending on how 
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1      the process for gerrymandering works in a particular 

2      case or a particular state.

3 Q.   And you define that as a partisan gerrymandering 

4      because one partisan party control the process?

5 A.   Yes, in a formal way.  

6 Q.   Okay.  Now, how would you define intentional 

7      partisan gerrymandering?

8 A.   I would not define that term.  I don't think it's a 

9      meaningful term in the context of my work.

10 Q.   What about in the context of what happened in 

11      Wisconsin with Act 43?

12 A.   Can you be more specific what you're asking?  

13 Q.   How would you define intentional partisan 

14      gerrymandering?

15 A.   I would not define intentional partisan 

16      gerrymandering.  I don't think it's a meaningful -- 

17      I -- in the context of my work.  

18 Q.   I'm asking you in the context of Act 43, how would 

19      you define intentional partisan gerrymandering?

20           MR. KEENAN:  Just object as vague.  He says it 

21      doesn't make any sense.  He's asked and answered 

22      this like twice now.  

23           MR. EARLE:  Could you read the question to the 

24      witness?  

25           (Question read:  I'm asking you in the context 

Page 41

1      of Act 43, how would you define intentional partisan 

2      gerrymandering?)

3           THE WITNESS:  The question is not meaningful in 

4      a way that I can answer it.  

5 BY MR. EARLE:  

6 Q.   Well, do you think it's a relevant question in the 

7      context of this case in which you've been hired to 

8      render opinions?  

9           You're -- it looks like you're about ready to 

10      answer the question.  Just so the record is clear, 

11      this is a transcript, and it's not time coded.  

12      So -- 

13 A.   That's fine.

14 Q.   You've sat silently for quite some time, and you 

15      appear to be thinking, and I don't want to interfere 

16      with that.  I just want the record to reflect that 

17      there has been the passage of time between the 

18      statement of the question and -- and the answer.  

19      Take your time.  

20 A.   It sounds like the question is asking for a legal 

21      conclusion related to intent, which I don't think I 

22      am -- is related to what I have been recruited to 

23      act as an expert on.

24 Q.   Okay.  So is it correct to say that under your 

25      definition of Wisconsin's current -- under your 
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1      definition, Wisconsin's current plan, Act 43, is a 

2      partisan gerrymander, correct?

3 A.   In the context of how I code partisan gerrymandering 

4      in my work, I would code it as a partisan 

5      gerrymander, yes.

6 Q.   That's because one party had complete control over 

7      the entire process, correct?

8 A.   As I understand the legislative control in 

9      Wisconsin, yes.

10 Q.   Is it correct that your definition does not take 

11      into account the electoral impact of a plan?

12 A.   My work studies the electoral impact of a plan.  It 

13      studies the impact of partisan gerrymanders.  It 

14      does not take into account their impact, whether I 

15      define them as partisan gerrymanders or not.  

16 Q.   You do not connect the outcome of a plan to the 

17      intent of the plan, correct?

18 A.   I do not connect the outcome of the plan to whether 

19      I code it as a partisan gerrymander or not.  

20 Q.   And you're not going to be rendering any opinion as 

21      to whether the impact of Act 43 was the intentional 

22      result of the design of Act 43, correct?

23 A.   I am not rendering an opinion on the specific intent 

24      of anyone who was crafting Act 43.

25           MR. EARLE:  Okay.  Could you read the question 
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1      to the deponent again?  

2           (Question read:  And you're not going to be 

3      rendering any opinion as to whether the impact of 

4      Act 43 was the intentional result of the design of 

5      Act 43, correct?)

6           THE WITNESS:  Certainly I believe that the 

7      impact of a map is the result of intentional acts by 

8      the people who were drawing the map in addition to 

9      several other variables.  I believe there is intent 

10      behind the drawing of legislative maps, and I'm sure 

11      that's true in this case as well.  

12 BY MR. EARLE:

13 Q.   I need you to answer the question I asked you, 

14      though.  

15 A.   Okay.

16           MR. EARLE:  Read it again.  And on the 

17      transcript each time could we have you re-print the 

18      question in parentheses?  

19           (Question read:  And you're not going to be 

20      rendering any opinion as to whether the impact of 

21      Act 43 was the intentional result of the design of 

22      Act 43, correct?)

23           THE WITNESS:  I believe that the impact of any 

24      legislative map is in some way the result of the 

25      intent behind that map.  The impact may be different 
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1      than what the intent was, but it is still in some 

2      way the result of that intent, combined with other 

3      variables.  

4 BY MR. EARLE:

5 Q.   I'm not asking you about your beliefs.  I'm asking 

6      whether you're going to be rendering an opinion very 

7      specifically and I'll ask the question be reread 

8      again.  And listen very carefully to the question 

9      and answer the question that I asked.  Okay?  

10           (Question read:  And you're not going to be 

11      rendering any opinion as to whether the impact of 

12      Act 43 was the intentional result of the design of 

13      Act 43, correct?)

14           THE WITNESS:  I will not be rendering an 

15      opinion on the intent behind Act 43.  I will be -- 

16      most of the opinions that I am giving in this case 

17      relate to the impact of adopting the standard for 

18      what would constitute unconstitutional partisan 

19      gerrymander as presented in the plaintiffs' 

20      complaint.  That would also relate to Act 43 and the 

21      specific facts presented in this case.  

22 BY MR. EARLE:

23 Q.   We're going to move on.  

24           Would you characterize your coding of partisan 

25      gerrymanders as idiosyncratic?

Page 45

1 A.   No, there are certainly cases in which there is a 

2      question as to how something could be coded and it 

3      might recall -- require a judgment call in certain 

4      specific cases.

5 Q.   Can you point to any legal or political science 

6      literature that codes plans in the same way that you 

7      did?

8 A.   That codes all of the plans in the exact same way 

9      that I did?  There are -- there are -- is other 

10      literature that codes plans in a similar way that I 

11      would and for the most part, yes, relies on the same 

12      sort of standards and judgments that I use.

13 Q.   Can you identify those, please?  

14 A.   There's an article by Michael McDonald in 2004.  I 

15      don't know the title off the top of my head, but it 

16      certainly codes congressional plans in a similar 

17      way, and in part I have relied on that.  

18           There is an article by Squire from the early 

19      1980s that codes plans from the 1970s I believe in a 

20      similar way.  Again I am not recalling the titles 

21      off the top of my head.  I could look them up if 

22      that's necessary.  

23 Q.   Okay.  Are you familiar with Andrew Gelman and Gary 

24      King's measure of partisan symmetry?

25 A.   Yes.
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1 Q.   Can you define it?

2 A.   For a given share of the vote -- the definition 

3      would be that both parties win the same share of 

4      seats given a certain percentage of the vote if that 

5      party were to receive them.  So if the democrats 

6      were to receive 55 percent of the vote, they would 

7      receive the same share of seats that the republicans 

8      would if the republicans received 55 percent of the 

9      vote.

10 Q.   How do Gelman and King determine what the outcome of 

11      a hypothetical tied election would be?

12 A.   My impression is that generally they -- I mean it's 

13      a little more subtle than this, but they would use a 

14      uniform swing across districts based on whatever 

15      underlying data they're using for -- so -- so they 

16      would take the deviation of the tied from whatever 

17      baseline they're using and use a uniform swing 

18      across districts to determine what the vote would be 

19      in those districts.

20 Q.   How is that more subtle than this?

21 A.   Well, Gelman and King's work has the potential to 

22      incorporate many other variables.  

23 Q.   Can you explain how their measure differs from the 

24      efficiency gap?

25 A.   The efficiency gap defines a fair map under a 
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1      specific -- the efficiency gap is more specific in 

2      how it defines a fair map in that the efficiency gap 

3      prescribes a specific slope of responsiveness which 

4      partisan symmetry does not do.  That is what I would 

5      say would be the most relevant difference between 

6      efficiency gap and partisan symmetry.

7 Q.   Have you ever calculated their measure?

8 A.   In what context?  

9 Q.   The context of your work, any legislative plan.  

10           MR. KEENAN:  Object to vague as "their 

11      measure."  

12           THE WITNESS:  Oh, sorry, which measure are you 

13      talking about?

14 BY MR. EARLE:

15 Q.   I'll withdraw that question and rephrase it.  

16           Are you familiar with the work of Roland Fryer 

17      and Richard Holden?  

18 A.   I don't believe so.  

19 Q.   Do you know what -- you're not familiar with their 

20      work on simulating districts plans?

21 A.   Not in any specific sense.  

22 Q.   Are you familiar with the work of Adam Cox, John 

23      Friedman, and Richard Holden on how to construct 

24      optimal -- an optimal gerrymander?

25 A.   Not in any specific way.  
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1 Q.   Have you read Optimal Gerrymandering:  Sometimes 

2      Pack but Never Crack?

3 A.   Can you -- do you know who the authors of that are?  

4 Q.   Yeah.  I said are you familiar with --

5 A.   Oh, this is the -- sorry.

6 Q.   -- Adam Cox, John Friedman, and Richard Holden?  

7 A.   I am not familiar with that.  

8           MR. EARLE:  Let's take a break.  

9           (Break taken 9:47 to 9:55 a.m.) 

10 BY MR. EARLE:

11 Q.   Have you heard of global Moran's I?

12 A.   No.

13 Q.   How about local Moran's I?

14 A.   No.

15 Q.   How about the isolation index?

16 A.   I don't think so.

17 Q.   How about the index of dissimilarity?

18 A.   I don't think so.

19 Q.   Okay.  Have you written anything about clustering 

20      analysis?

21 A.   No.

22 Q.   Have you ever produced simulated plans like Chen and 

23      Rodden?  C-H-E-N, R-O-D-D-E-N.  

24 A.   No.

25 Q.   I might have asked you this, but did you -- have you 
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1      read Simon Jackman's textbook?

2 A.   I don't believe so.  This is -- this is -- this is a 

3      methodology textbook?  

4 Q.   I think that's a fair description.  

5 A.   I'm not sure.  I might -- I have not -- I'm not 

6      sure.  

7 Q.   Okay.  Are you familiar with any of the 

8      authoritative textbooks on qualitative methodology?

9 A.   I'm sorry, on qualitative methodology?  

10 Q.   Uh-huh.  

11 A.   No, I don't -- 

12 Q.   Quantitative.  I'm sorry, my eyes are -- 

13      quantitative methodology.  

14 A.   Am I aware of any authoritative textbooks on 

15      quantitative methodology?  Certainly I have taken 

16      several classes in quantitative methodology in which 

17      we relied on textbooks.  I don't know that I would 

18      say that one is particularly more authoritative than 

19      any others.  

20 Q.   Okay.  Just a loose end here.  Can you identify 

21      any -- any at all, any measures of the geographic 

22      clustering of different groups?

23           MR. KEENAN:  I'm going to object as vague.

24           THE WITNESS:  Not specifically.  

25 BY MR. EARLE:  
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1 Q.   I just want to mark the -- that article by Fryer and 

2      Roland and Holden, Roland Gerhard and Holden that I 

3      asked you about earlier and give you a chance to 

4      take a look at it.  

5           (Exhibit No. 18 marked for identification.)

6 BY MR. EARLE:

7 Q.   Showing you what's been marked as Exhibit No. 18.  

8      Take a moment.  

9 A.   (Witness reading.)

10           MR. KEENAN:  So you're saying you mentioned 

11      this article earlier?  

12           MR. EARLE:  Yeah.  

13           THE WITNESS:  Is there something specifically 

14      you want me to look at in this article?  

15 BY MR. EARLE:

16 Q.   No.  Looking at the article, does this trigger any 

17      memory?

18 A.   The article is not familiar to me.  

19 Q.   Okay.  Are you familiar with any of the authors?

20 A.   No.

21 Q.   Okay.  Now, you said you read the -- the complaint.  

22      We have a -- a copy of the complaint.  Has it been 

23      marked yet?  

24           (Exhibit No. 19 marked for identification.)

25 Q.   Showing you what's been marked as Exhibit No. 19.  
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1      Take a moment to look at it.  Is this the complaint 

2      that you're familiar with?

3 A.   I believe so.  

4 Q.   How many times have you read this complaint?

5 A.   Three or four.  

6 Q.   Fair to say you've studied it carefully?

7 A.   I've studied parts of it carefully.  

8 Q.   What parts did you not study carefully?

9 A.   Parts related to standing.

10 Q.   When you say "standing," are you referring to the 

11      paragraphs describing the -- the parties?

12 A.   Paragraphs describing where particular plaintiffs 

13      lived.  I have also not -- not studied carefully the 

14      discussion of specific -- specific division of 

15      counties or areas in Wisconsin in the particular 

16      districts.  

17 Q.   I don't know what that meant, what you just said.  

18      You have not studied specifically what?

19 A.   I have not reread carefully the parts of the 

20      complaint that deal with how particular counties or 

21      particular areas in Wisconsin were divided into 

22      specific districts.  I have read them, but I have 

23      not reread them several times.  

24 Q.   Okay.  After having -- well, just so I'm clear, 

25      based on what you said earlier in your testimony, is 
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1      it fair to say that you have no opinion relevant to 

2      paragraphs 1 through 11?

3 A.   I don't think that's fair to say.  

4 Q.   Okay.  Which paragraphs between paragraphs 1 and 11 

5      do you have an opinion that -- that is relevant to 

6      one of those paragraphs?  That's poorly worded.  Let 

7      me --

8           Which of the paragraphs do you have opinions 

9      about?  Let me rephrase that.  

10           Which of the paragraphs between paragraphs 1 

11      and 11 would you offer an opinion contradicting the 

12      content of those paragraphs?

13 A.   I would offer an opinion contrary certainly in 

14      paragraph 6.

15 Q.   Let's read that paragraph into the record.  "When 

16      the efficiency gap is relatively small and roughly 

17      equivalent to the efficiency gaps that have 

18      traditionally existed, the map should not be deemed 

19      unconstitutional."  

20           Do you quibble with that, that first sentence?

21 A.   As a stand-alone sentence?  

22 Q.   Yes.  Yes.  

23 A.   Well, I believe that there are many reasons why a 

24      map might be declared unconstitutional which would 

25      be unrelated to an efficiency gap.  So as a 
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1      stand-alone sentence, I don't believe that that 

2      would be entirely accurate.  I guess in the context 

3      of the rest of the report -- 

4 Q.   This is a -- a complaint.  

5 A.   The complaint.  Okay.  I'm sorry.  Yes.  In the 

6      context of the rest of the complaint, I would not 

7      quibble with that for the -- that it should not be 

8      deemed unconstitutional for the reasons that the 

9      complaint is citing.  

10 Q.   So -- so that means you're okay with the first 

11      sentence of paragraph number 6 in the context it's 

12      offered?

13 A.   Yes.

14 Q.   Okay.  What about the second sentence of paragraph 

15      6.  "In such cases there may be no intent to treat 

16      voters unequally; in any event, the effects of any 

17      gerrymandering are likely to be redressable through 

18      the political process."  

19           Do you have the same reaction to that sentence?

20 A.   In the first clause it's very general.  I have no 

21      objection to the first clause.  Let me see, "the 

22      effects of any gerrymandering are likely to be 

23      redressable through the political process."  I don't 

24      know that that's particularly true just -- I don't 

25      know that a small efficiency gap as related to the 
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1      first -- as it relates to the first sentence would 

2      necessarily be related to whether a gerrymander is 

3      redressable to the political process.

4 Q.   Rather than go through each of the remaining 

5      sentences, identify the sentences in the rest of 

6      this paragraph that you would take a contrary 

7      opinion to.  

8 A.   I would take a contrary opinion to the next 

9      sentence.  

10 Q.   Would you read that sentence?

11 A.   "But where the efficiency gap is large and much 

12      greater than the historical norm, there should be a 

13      presumption of unconstitutionality."  

14 Q.   Okay.  Anything else in the paragraph you take 

15      exception to?

16 A.   The next sentence.  

17 Q.   Read that one.  

18 A.   "In such a case, an intent to systematically 

19      disadvantage voters based on political beliefs can 

20      be inferred from the severity of the gerrymander 

21      alone."

22 Q.   Okay.  Is there anything else in the paragraph that 

23      you disagree with?

24 A.   I think I would probably disagree with the next 

25      sentence.

Page 55

1 Q.   Read that one into -- 

2 A.   "And because such severe gerrymanders are likely to 

3      be extremely durable as well, it is unlikely that 

4      the disadvantaged party's adherents will be able to 

5      protect themselves through the political process."

6 Q.   Okay.  What about that sentence do you disagree 

7      with?

8 A.   That particular sentence?  

9 Q.   Yeah.  Uh-huh.  

10 A.   I would disagree with the notion that if you are 

11      defining a severe gerrymander as having a large 

12      efficiency gap in a particular instance, that that 

13      gerrymander is likely to be extremely durable.

14 Q.   Do you agree with the -- with the statement that any 

15      severe gerrymander that is, in fact, extremely 

16      durable makes it unlikely that the disadvantaged 

17      party's adherents will be able to protect themselves 

18      through the political process?

19 A.   I don't think I would agree with that.  No, I would 

20      not agree with that.

21 Q.   So just so I am clear here, if you have a severe 

22      gerrymander that skews the electoral districts in a 

23      way that substantively disadvantages the adherents 

24      of one party, and the gerrymander is as a matter of 

25      fact durable enough to last the entire decennial 
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1      cycle with its disadvantaging effects -- all right, 

2      those circumstances are givens that I want you to 

3      assume the existence of.  All right.  You would 

4      agree that under such a circumstance, recourse to 

5      the political process becomes unavailable to the 

6      adherents of the disadvantaged party?

7           MR. KEENAN:  Object as vague.  

8           THE WITNESS:  No, I wouldn't say I agree with 

9      that.  I think there are other possible recourses.

10 BY MR. EARLE:

11 Q.   Other than filing a lawsuit like this one, what 

12      recourses do those adherents have?

13 A.   Well, assuming that the gerrymander was done through 

14      the normal process of typical legislation in the 

15      state, the adherents could, for instance, elect a 

16      governor of their party, and that governor in 

17      subsequent redistricting -- redistricting cycles 

18      could have some power over how the lines are drawn.  

19      That would be one recourse.

20 Q.   That -- by definition that's a recourse that would 

21      only exist in the last election of the decennial 

22      cycle; isn't that true?

23 A.   I'm sorry, so you're asking that if a gerrymander is 

24      extremely durable -- 

25 Q.   Right.  These are -- these are the -- the givens 
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1      that I want you to assume for this hypothetical.  

2      Okay?  The gerrymander is severe so that all the 

3      adherents of one party are either packed into a few 

4      heavily populated districts or cracked and spread 

5      out amongst the remaining districts such that they 

6      cannot obtain elect -- win an election.  All right?  

7      And that structure is durable enough to last the 

8      entire decennial cycle.  I want you to assume those 

9      givens.  

10 A.   If you are stipulating that an election system is 

11      set up such that it is impossible for a party to win 

12      representation, then I agree it is impossible for 

13      the party to win representation.  

14 Q.   Okay.  

15 A.   So I think that would depend on your definition of 

16      durable.  It sounds like you're defining durable to 

17      say that it is impossible for the -- the out party 

18      to win representation, in which case your question I 

19      think is tautological.

20 Q.   Well, you just made the question tautological.  I 

21      don't think I intended it that way.  I think that if 

22      you have a -- a skew that is intentionally imposed 

23      on the adherents of one party that's adverse to 

24      them, and that skew is substantive through cracking 

25      and packing, and it is severe enough that it is 
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1      durable for the entire decennial cycle, the 

2      disadvantaged adherents would have no political 

3      recourse, correct?

4           MR. KEENAN:  Objection.  Asked and answered.  

5           THE WITNESS:  You're stipulating that it is 

6      durable enough that the opposing party adherents 

7      could not elect members of their party.  With that 

8      stipulation, I think your question is tautological 

9      in that the opposing party's adherents could not win 

10      representation.  I'm not sure what else you're 

11      asking.  

12 BY MR. EARLE:

13 Q.   Any other paragraphs between -- how about -- that 

14      you disagree with?

15 A.   (Witness reading.)  I would disagree with paragraph 

16      7.

17 Q.   Okay.  How about 8?  Do you disagree with paragraph 

18      8?

19 A.   Given that my -- so given that my only knowledge of 

20      the specific process for the -- an enactment of the 

21      current plan was what I read in this complaint, I 

22      don't know that I have enough information to agree 

23      or disagree with paragraph 8.

24 Q.   Okay.  Now, did you ask to see the documents related 

25      to paragraph 8?

Page 59

1 A.   I did not.  

2 Q.   How about paragraph 9?  Just before we go on to 9, 

3      you're not going to be offering any testimony that's 

4      contrary to paragraph 8, correct?

5 A.   I will not be offering testimony contrary to 

6      paragraph 8.  Paragraph 9 is a little bit vague.

7 Q.   Before you go further with paragraph 9, on paragraph 

8      8, you would agree that the content of that 

9      paragraph means that the -- that Act 43 is a 

10      partisan gerrymander under your definition, right?

11 A.   I don't think the content of paragraph 8 informs my 

12      opinion about whether the Act 43 was a partisan 

13      gerrymander.  I -- for instance, whether it was the 

14      result of the ordinary political process or not does 

15      not inform my opinion about whether it was a 

16      partisan gerrymander under the ordinary political 

17      process of a normal bill drafted and enacted by a 

18      republican-controlled legislature and signed by a 

19      republican governor, I believe that would be a 

20      partisan gerrymander as well in the way that I code 

21      partisan gerrymanders in my work.

22 Q.   So the content of paragraph 8 means that as far as 

23      you're concerned, Act 43 was a partisan gerrymander?  

24      It says here in paragraph 8 it was a -- it was drawn 

25      up in secret by the republican leadership without 

Page 60

1      consultation of the democrats with the purpose and 

2      intent of altering a map that was already favorable 

3      to them, and the proposal was passed through, ran 

4      through the assembly without any opportunity for 

5      real debate.  Correct?  That means it satisfies all 

6      your criteria, right?

7           MR. KEENAN:  Object.  

8 BY MR. EARLE:  

9 Q.   For coding purposes.  

10 A.   My criteria for what I would code as a partisan 

11      gerrymander is that the process -- the normal 

12      political process was controlled by one party.

13 Q.   Let's go on to 9.  

14 A.   Okay.  

15 Q.   We have a quibble with 9?  

16 A.   Because this is the introductory part of the 

17      complaint, I assume that many of these terms are 

18      further defined in the body of the complaint.  So I 

19      don't -- whether I would have a quibble with 9 would 

20      depend on how they are defined.

21 Q.   Which terms?

22 A.   Well, outlier.  

23 Q.   What does an outlier mean?

24 A.   Well, an outlier would be a data point which is -- 

25      which is very far to one extreme of the rest of the 
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1      data set that would compile the data that data point 

2      is a part of.  It would be -- it would be a data 

3      point that is not part of the -- of the rest of 

4      whatever the distribution of that data.

5 Q.   And you know what partisan symmetry is, right?

6 A.   I believe there can be a number of definitions for 

7      partisan symmetry.  You have asked me about one, 

8      right?  

9 Q.   Uh-huh.  

10 A.   So I am assuming that that is the definition that 

11      they are using.  It is not clear to me from this 

12      paragraph of the complaint that that is the 

13      definition that they are using.  

14 Q.   Okay.  And what would you assume that definition to 

15      be?

16 A.   I would assume that that definition was that each 

17      party will win an equal number of seats given a 

18      particular share of the vote, and that both parties 

19      will win the same number of seats if they receive 

20      the same -- that particular share of the vote.  

21 Q.   Anything else on paragraph 9?

22 A.   Well, I do see that it is -- sorry, the second 

23      sentence of paragraph 9 is defining partisan bias as 

24      only the share of seats that each party would win if 

25      they tied statewide each receiving 50 percent of the 
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1      vote.  

2           Subsequent to that, it's giving I presume an 

3      estimate for what percent of the vote each party 

4      would win in a 50/50 election.  Again it doesn't 

5      specify it in this paragraph.  I assume that's using 

6      a uniform swing across districts.  If that is true, 

7      there is nothing specific in the data here that I 

8      would object to.  

9 Q.   Okay.  Let's go to paragraph 10.  

10 A.   (Witness reading.)  I would certainly disagree with 

11      the last sentence as implied by the previous 

12      sentences.  

13 Q.   Okay.  Read what -- what you're referring to.  

14 A.   The last sentence is, "Thus, defendants cannot 

15      salvage the current plan on the theory that 

16      adherence to redistricting criteria or the state's 

17      underlying political geography made an unfair plan 

18      unavoidable."  

19 Q.   What's your quibble with that sentence?  

20 A.   My quibble with that sentence is that the fact that 

21      a single plan can be drawn that would display 

22      different characteristics under measures like 

23      partisan bias or efficiency gap under a particular 

24      election result, the fact that a single plan can be 

25      drawn that would display those characteristics would 
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1      imply that the state's underlying political 

2      geography would not contribute to how -- I mean this 

3      is not exactly what the sentence is stating, but 

4      that a state's underlying political geography would 

5      not contribute to how a typical plan would be drawn 

6      up or how one might expect a plan to be drawn up, 

7      even absent specific partisan control.  

8 Q.   Let me see if we can -- well, let's finish paragraph 

9      11 then, and then we'll go back on some of this 

10      stuff here.  Do you quibble with paragraph 11?

11 A.   I don't know what a neutral plan would be.  I mean 

12      this relates to the plaintiffs' intent -- sorry.

13 Q.   All right.  Let -- let's get -- let's nail down what 

14      your understanding of the proposed test that the 

15      plaintiffs have in this case is.  

16 A.   Sure.

17 Q.   What is it?

18 A.   My understanding from the complaint of the 

19      plaintiffs' test is that they would propose that you 

20      would measure the efficiency gap in an election 

21      result in the first election following a 

22      redistricting cycle.  If that cleared a certain 

23      threshold, and I believe that the complaint suggests 

24      that threshold should be seven percent, that the 

25      plan should be presumptively unconstitutional.  
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1           Once a plan is deemed presumptively 

2      unconstitutional, that the defendants could offer 

3      evidence that some other factor should redeem it and 

4      make it constitutional instead.  

5 Q.   What is the first step of the plaintiffs' proposed 

6      test?

7 A.   My impression is that the first step of the 

8      plaintiffs' proposed test differs in the complaint 

9      from other documents that I have read that the 

10      plaintiffs have filed in the case.  So it is unclear 

11      to me what the plaintiffs' first step in the 

12      proposed test is.  

13 Q.   Okay.  You don't understand the first step of the 

14      test to be a showing that the plan was adopted with 

15      the express intent to subordinate the opposing 

16      party --

17 A.   That -- 

18 Q.   -- through a process of cracking and packing?

19 A.   That first step is not clear to me from the 

20      complaint.  

21 Q.   Okay.  Is it clear to you from subsequent filings in 

22      the case that that is the first step of the 

23      plaintiffs' test?

24 A.   I believe that subsequent filings from the 

25      plaintiffs claim that they would use as a first step 
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1      some sort of subjective measure of partisan intent 

2      or evaluation of partisan intent.  Again that's not 

3      clear from the complaint so I -- given that the -- 

4      the various documents are contradictory, it is not 

5      clear what the plaintiffs' test to me is.

6 Q.   Okay.  Now, you used the word "contradictory."  

7      Contradictory means the documents take 

8      non-reconcilable positions, right?  What -- where is 

9      anything in this complaint contradictory to any 

10      other document you've seen filed in this case?

11 A.   I believe so let me find it.  So paragraph 84 of the 

12      complaint, "The same two-part approach should be 

13      applied to partisan gerrymandering claims, only with 

14      the efficiency gap substituted for total population 

15      deviation.  The first step in the analysis is 

16      whether a plan's efficiency gap exceeds a numerical 

17      threshold."

18 Q.   Why don't you read paragraph 89.  

19 A.   "Finally, there is no doubt that the current plan 

20      was specifically intended and indeed designed to 

21      benefit republican candidates, and to disadvantage 

22      democratic candidates, to the greatest possible 

23      extent.  Thus, the current plan had both the purpose 

24      and effect of subordinating the adherents of one 

25      political party and entrenching a rival party in 
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1      power, in violation of their right to equal 

2      protection under the law."

3 Q.   You understand and -- would you read paragraph 31?  

4 A.   I should mention I think there is another part of 

5      the complaint that I would want to highlight, but I 

6      am having a little bit of trouble finding it. 

7           Paragraph 31.  "The current plan was drafted 

8      and enacted with the specific intent to maximize the 

9      electoral advantage of republicans and harm 

10      democrats to the great possible extent, by packing 

11      and cracking democratic voters and thus wasting as 

12      many democratic votes as possible.  Indeed, after a 

13      trial in prior litigation, a three-judge court 

14      characterized claims by the current plan's drafters 

15      that they had not been influenced by partisan 

16      factors as 'almost laughable' and concluded that 

17      'partisan motivation' clearly lay behind Act 43."  

18 Q.   Now, did you go to that citation?

19 A.   The citation to Baldus?  

20 Q.   Yeah.  

21 A.   I did not go to that citation.

22 Q.   Do you question the content of paragraph 31?

23 A.   I don't question the content.  I just don't 

24      understand how it relates to what you were asking me 

25      previously.
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1 Q.   Well, okay.  I want you to assume that the 

2      plaintiffs' test has three parts:  First, a showing 

3      of intent to discriminate on the basis of 

4      partisanship.  All right?  Second, a showing of 

5      effects as measured by the efficiency gap.  And 

6      third, an opportunity for the defendants to make a 

7      showing that the plan was the result of legitimate 

8      public purpose or public policy or geography.  All 

9      right?  Is that familiar to you?

10 A.   Previously you asked me whether anything in the 

11      complaint was contradictory to anything in the later 

12      filings.  

13 Q.   Uh-huh.  

14 A.   The test as expressed by the plaintiffs in the 

15      complaint is contradictory to what you just said.  

16 Q.   How is that so?

17 A.   The test as explicitly laid out in the complaint has 

18      two steps.  It does not include the first step.  

19 Q.   How would you characterize paragraphs 31 through 41?  

20      And 43.  I'm sorry.  

21 A.   I would characterize them as providing factual 

22      background.  I would not certainly -- I would 

23      certainly not characterize them as in any way 

24      expressing a legal test that would be integrated 

25      into part of the express two-part approach as it's 
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1      explained in the complaint.  

2 Q.   Has anybody instructed you to assume a two-part test 

3      as opposed to a three-part test?

4 A.   No one has instructed me to assume that.  

5 Q.   You arrived at this conclusion yourself by reading 

6      the complaint?

7 A.   This is what the complaint states.  It repeatedly 

8      states a two-part test.  

9 Q.   Okay.  

10 A.   I also think that -- am I allowed to refer to my own 

11      notes with respect to this complaint?  

12 Q.   If you show them to me.  You have notes?  Were they 

13      produced in response to the subpoena?

14 A.   I have some handwritten things that are highlights 

15      that I put on the complaint.  

16 Q.   Okay.  And you want to use them now?  Okay.  Let me 

17      look at them.  

18           MR. KEENAN:  Do you think you need to use them?  

19           THE WITNESS:  Okay.  As long as I have --

20 BY MR. EARLE:  

21 Q.   If it would make your testimony more efficient, you 

22      can.  

23 A.   I can reread the complaint.  

24 Q.   Well -- 

25 A.   Find -- 
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1 Q.   -- not on my clock you can't.  I have seven hours 

2      with you, and if you have notes that are going to 

3      make it faster, you can go ahead and look at those 

4      notes.  

5           MR. KEENAN:  You don't have to do it.

6 BY MR. EARLE:  

7 Q.   You can show them to me first before you -- before 

8      you use them.  

9 A.   I believe there is a statement in the plaintiffs' 

10      filings that over a certain threshold of efficiency 

11      gap partisan intent can be assumed.  

12 Q.   Okay.  

13 A.   That's what I'm trying to look for.  

14           MR. KEENAN:  Which we just saw in paragraph --

15           MR. EARLE:  Well -- okay.  Let's just move on.  

16           MR. KEENAN:  Paragraph 6.  

17           THE WITNESS:  It's paragraph 6?  

18 BY MR. EARLE:

19 Q.   I want to go into another -- another area now of 

20      questioning.  

21 A.   It's -- sorry.  That's not actually the part that 

22      I'm referring to.  But I --

23 Q.   So you want to --

24 A.   I think it -- go ahead.  

25 Q.   Okay.  All right.  What is the commonly accepted 
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1      error rate in social sciences?

2 A.   Error rate?  

3 Q.   Yeah.  

4 A.   Can you define "error rate"?  

5 Q.   You don't understand what error rate means?  

6 A.   If you're referring to a standard of statistical 

7      significance?  

8 Q.   Okay.  Yeah.  

9 A.   Yes.  

10 Q.   Yeah.  

11 A.   I would say the most common threshold would be five 

12      percent.  

13 Q.   Okay.  All right.  I want to draw your attention to 

14      your quote on page 5 of your report.  

15           MR. KEENAN:  Exhibit 17.  

16 BY MR. EARLE:  

17 Q.   It's the quote is at the bottom second to last 

18      sentence of the first full paragraph.  "I concur 

19      that this shortcut is an appropriate and useful 

20      summary measure of efficiency gap and also use it in 

21      subsequent examples in this report."  

22           Do you see that there?

23 A.   Yes.

24 Q.   Okay.  You're referring to Jackman's report, 

25      correct?
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1 A.   Yes.

2 Q.   Okay.  And you're referring to the methodology used 

3      by Jackman in calculating the efficiency gap?

4 A.   I'm referring to a part of his methodology.  Yes.

5 Q.   Let's nail that down.  Can we look at page 16 -- is 

6      Jackman's report in -- it's already been marked as 

7      an exhibit.  

8           MS. GREENWOOD:  It's 11.  

9 Q.   Okay.  So we -- let me -- I'm going to show you what 

10      has been marked as Exhibit 11 in this case.  On this 

11      exhibit it's marked Exhibit 3 because it's Exhibit 3 

12      to the complaint.  Okay.  So assuming the reader of 

13      this transcript figures that out, we -- 

14           MR. KEENAN:  There was an issue with the copy 

15      that has the exhibit sticker on it having all the 

16      pages.  So that's why we're using this one.  

17           MR. EARLE:  Oh, there is?  

18           MR. KEENAN:  The court reporter I think scanned 

19      the one with the 11 sticker wrong so there's some 

20      missing pages.  So that's why I said we could just 

21      use the one that's attached to the complaint because 

22      it's an identical document, just doesn't have the 

23      exhibit sticker on it.

24           MR. EARLE:  He cites a correct version of 

25      Exhibit 11 in the record of these depositions?  
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1           MR. KEENAN:  Yes.

2           MR. EARLE:  And we're going to -- I want to go 

3      to equation number one.

4           MR. KEENAN:  Can I get a copy of -- 

5           MR. EARLE:  Oh, sure.  

6 BY MR. EARLE:  

7 Q.   I want to draw your attention to page 16?

8           MS. GREENWOOD:  Page 16.  Yep.  

9 Q.   Equation one.  I'm sorry.  Equation one, in 

10      paragraph 6.1, the efficiency gap when districts are 

11      of equal size.  And the first sentence reads:  Under 

12      the assumption of equally sized districts, McGhee, 

13      parens 2014 comma 80 re-expresses the efficiency gap 

14      as, and then there's a formula -- formula number 

15      one?

16 A.   Yes.

17 Q.   That's what you're referring to in that sentence 

18      from page 5 of your report, correct?

19 A.   Yes.  

20 Q.   Okay.  And you have yourself repeatedly calculated 

21      plans' biases by comparing the parties' actual seats 

22      to their expected seat shares given a responsiveness 

23      of two, correct?

24 A.   Yes.

25 Q.   And that is essentially identical to the efficiency 

Page 73

1      gap, correct?

2 A.   Yes.

3 Q.   Okay.  Now, let's move over to your article.  

4      Gerrymandering or Geography -- well, two articles.  

5      Gerrymandering or Geography or Disappearing Biases?

6 A.   Yes.

7 Q.   You're familiar with those, right?

8 A.   Yes.

9           (Exhibits Nos. 20 and 21 marked for 

10      identification.)

11 BY MR. EARLE:  

12 Q.   Now -- so -- okay.  Do you think your models in 

13      these two articles are reliable?

14 A.   You know, you haven't given me a copy of my 

15      articles.  

16 Q.   Oh, I'm sorry, your lawyer has them.  

17 A.   Okay.  Can you repeat the question?  

18 Q.   Okay.  Are your -- are your models reliable?

19 A.   What do you mean by "reliable"?  

20 Q.   How would you -- I mean the term reliable has 

21      substantive meaning in your profession, doesn't it?

22 A.   Yes, I believe that -- so what I am seeking to do in 

23      these articles is to characterize from an historical 

24      perspective how many seats a party would expect to 

25      win given a vote -- particular vote share.  
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1           Given that, I think that I have used a very 

2      simple model which could be made I believe slightly 

3      more accurate by increasing the complexity, but for 

4      the simplicity of the model that I am using, which I 

5      think is appropriate given the venue that I'm 

6      publishing, I believe that the model is reliable.  

7 Q.   Given the venue that you're publishing.  What does 

8      that mean?

9 A.   So the -- the journal Research & Politics is an 

10      open-access journal which I believe is trying to 

11      target, in addition to academics, other people who 

12      are interested in empirical political science 

13      research.  Does that make sense?  

14 Q.   Yeah.  

15 A.   Okay.

16 Q.   Do these models reflect modern political science 

17      techniques?

18 A.   Yes.

19 Q.   And you would trust their predictions for 2012 and 

20      2014?

21           MR. KEENAN:  Object as vague as to predictions.

22           THE WITNESS:  I do not believe that these 

23      models are providing predictions.  

24 BY MR. EARLE:

25 Q.   Okay.  Go to table 3 in each of those articles.  
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1      Yeah, the table 3, the regression results.  

2 A.   Yes.

3 Q.   In the Disappearing Bias article.  

4 A.   I'm sorry, this is the -- 

5           MR. KEENAN:  Which number?  

6           THE WITNESS:  Is this 21?  

7           MR. STEPHANOPOULOS:  Exhibit 21.

8 BY MR. EARLE:  

9 Q.   Twenty-one.  Page 13.  

10 A.   Okay.  

11 Q.   You trust the predictions here?

12 A.   Can I ask as an aside, do you know where you 

13      acquired this from?  

14 Q.   Website.  

15 A.   You acquired this from my website.  Okay.  So this 

16      is the current version.  Because this a forthcoming 

17      article which I have very recently made some edits 

18      to before it's being -- 

19 Q.   Why don't we do this.  Let's take a very quick 

20      break, look at the article, make sure it's the 

21      latest version and make sure we're not operating off 

22      of a previously edited version.  

23           (Break taken 10:39 a.m. to 10:43 a.m.)

24           THE WITNESS:  So it appears that all of the 

25      data in this version of the article is identical to 
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1      what will be in the published version.  I think 

2      there are some copy edits that I made to the text 

3      which wouldn't substantively alter anything in the 

4      article.

5 BY MR. EARLE:

6 Q.   Good.  So let's proceed.  Okay.  The design of -- of 

7      this regression exercise on table 3, it enables us 

8      to differentiate between the effects of the 

9      redistricting institution on bias and the effect of 

10      other demographic and political information, 

11      correct?

12 A.   Right.  

13 Q.   Okay.  This design also lets us make predictions 

14      about what a state's bias would be under 

15      hypothetical conditions, correct?

16 A.   Well, I don't know if it would enable you to do 

17      that.

18 Q.   Well, for example, we could predict what a state's 

19      bias would be if its map was a democratic 

20      gerrymander or a republican gerrymander or a 

21      partisan or court-drawn plan, correct?

22 A.   It would give a prediction about the average impact 

23      of republican control of the process given that the 

24      electoral conditions are identical to the electoral 

25      conditions in a particular election.  Right.  So it 
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1      shows that the impact of gerrymandering is, for 

2      instance, different depending on the electoral 

3      conditions as they differed between 2012 and 2014.

4 Q.   So predictions for 2012, 2014 are covered by the 

5      model, right?

6 A.   Yes.  That is what covered by the model.

7 Q.   All right.  So you present models -- okay.  So what 

8      is the dependent variable in your model?

9 A.   The dependent variable is the deviation in 

10      democratic seats won from historical expectation 

11      given a certain vote share.  

12 Q.   Okay.  And the -- and this dependent variable is 

13      essentially identical to the efficiency gap, right?

14 A.   No.  It uses a slightly different functional form 

15      than efficiency gap does.  

16 Q.   Okay.  Explain that.  

17 A.   I'm using a probit functional form that I think is 

18      better adapted to extreme -- extreme election 

19      results on one side or other.  So it ends up -- 

20      when -- the model that I use ends up I think rather 

21      coincidentally being very close to efficiency gap 

22      when one party wins say between 40 and 60 percent of 

23      the vote.  They deviate fairly strongly when one 

24      party wins an overwhelming percentage of the vote.  

25 Q.   Okay.  So other than that, would you expect there to 
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1      be any material differences between your dependent 

2      variable calculations and the efficiency gap?

3 A.   Again my calculations would lead different results 

4      in cases where states deviate strongly from -- from 

5      parody.  For instance, in Massachusetts, right, if 

6      one party won more than 75 percent of the vote in 

7      Massachusetts, efficiency gap would predict that 

8      they would win more than 100 percent of the seats in 

9      Massachusetts while my operationalization would not.

10 Q.   Most states have democratic statewide vote shares in 

11      the 40 to 60 range -- percent range, correct?

12 A.   I think that that is a fair characterization more 

13      often than not that most states in most years will 

14      have democratic vote shares between 40 and 60 

15      percent.  I don't think that is universally true.  I 

16      don't think it is universally true of all states or 

17      in all election cycles.  

18 Q.   So okay, so in these circumstances the efficiency 

19      gap is about equal to your dependent variable, 

20      correct?

21 A.   In cases where the parties are fairly close to 

22      parody, my dependent variable will be fairly close 

23      to efficiency gap.  Yes.

24 Q.   Gotcha.  Okay.  And the independent variables 

25      include both which institution was responsible for 
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1      redistricting and other demographic and political 

2      information from the state, correct?

3 A.   Yes.

4 Q.   Okay.  Do you trust the model's predictions for 

5      2012, 2014?

6           MR. KEENAN:  Object as vague as to the word 

7      "predictions."  

8           THE WITNESS:  I would not characterize them as 

9      predictions.

10 BY MR. EARLE:

11 Q.   What would you characterize them as?

12 A.   I would -- I would -- I would say they are assessing 

13      the effects of the dependent -- sorry, of the 

14      independent variables on deviation from historical 

15      seat expectation.

16 Q.   Would you characterize the models as reliable for 

17      2012 and 2014?

18 A.   I think this is a very simple model.  It is 

19      intentionally very simple.  

20 Q.   Is it reliable?

21 A.   Yes.

22 Q.   Okay.  Goes a lot faster when you answer the 

23      question I asked.  Okay.  

24           The R-squared is 0.83 for 2012, 2012 model, 

25      correct?  
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1 A.   Yes.

2 Q.   And it's 0.57 for the 2014 model, correct?

3 A.   Yes.

4 Q.   You would characterize these scores as high by 

5      political standard -- by political science 

6      standards?

7 A.   Certainly the first one is higher than the second 

8      one.  I would say by political science standards 

9      R-squared values tend to be fairly low in political 

10      science so I think -- again it really depends -- in 

11      many cases it depends very arbitrarily, the 

12      R-squared values, on how you define your model, how 

13      you define your data set.  So I would say in general 

14      there are many contexts in which I would not give a 

15      lot of weight to R-squared values.  Right?  

16           There's research that I've done that has very 

17      high r squared values, there's research that I've 

18      done, results I have produced has very very low 

19      R-squared values.  I don't -- I wouldn't say that 

20      the lower R-squared values are necessarily implying 

21      that the model is less reliable, just that the 

22      variables that I am testing are accounting for less 

23      of the differentiation in the independent 

24      variable -- sorry, in the dependent variable than in 

25      a model that has, you know, a greater R-squared 
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1      value.

2 Q.   Okay.  Given the party in charge of redistricting in 

3      a state, the state's black and Hispanic population 

4      shares, the state's urbanization, the state's 

5      democratic vote share, and the state's number of 

6      seats, you would agree that your own model is a 

7      reliable way to assess the relative impact of 

8      geography and partisan control?

9           MR. KEENAN:  Object as compound.  

10           THE WITNESS:  Sorry, what's the objection?  

11           MR. KEENAN:  It's a compound objection.  

12           THE WITNESS:  I would say there is always a 

13      trade-off.

14 BY MR. EARLE:

15 Q.   Let me -- let me just modify.  I'll change the 

16      question in light of the objection.  

17           Answer the question first as to relative impact 

18      of geography.  No, I'm going to fix it.  Let's have 

19      the question reread and we'll stand with it.  

20           No, I'll rephrase the question.

21           Given the independent variables, all right, 

22      your model is a reliable way to assess the relative 

23      impact of geography and partisan control, correct?  

24 A.   This particular regression model tests the relative 

25      impact of urbanization, the percentage of the state 
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1      which the census deems as urbanized.  I don't know 

2      if I would conclude that that is a measure of 

3      geography as a whole.

4 Q.   Okay.  

5 A.   But I think it is a -- it is a test of the impact of 

6      urbanization, and that is a facet of geography, and 

7      also partisan control of redistricting.  Yes.

8 Q.   Okay.  So I'd like to go through an exercise here.  

9      Okay.  And what I'm going to ask you to do is to 

10      plug in some values for Wisconsin into your model 

11      and see what we find.  Okay?  

12 A.   Okay.  

13 Q.   Okay.  So you've got a pen and paper?  I think what 

14      we should do, the easiest way to do this is on 

15      Exhibit No. -- 

16           MS. GREENWOOD:  I can give you an Excel if you 

17      want to use Excel.

18 BY MR. EARLE:  

19 Q.   But on Exhibit 21, what we're going to do is I'm 

20      going to give you some Wisconsin values, and then we 

21      can offer you -- you can write those down in red on 

22      Exhibit No. 21, and then what we're going to do is 

23      provide you with a -- a Excel worksheet where you 

24      can do your math and put your answers down on 

25      Exhibit 21.  That will become part of the record.  
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1      Okay?

2 A.   Okay.  

3 Q.   Ready?  

4 A.   Sure.  

5 Q.   Okay.  Wisconsin is 6.6 percent black.  

6 A.   Okay.

7 Q.   Okay.  It's 6.5 percent Hispanic.  

8 A.   Okay.

9 Q.   70.2 percent urbanized.  

10 A.   Okay.

11           MR. KEENAN:  72 point what?  

12           MR. EARLE:  This is based on the 2010 -- 

13           THE WITNESS:  70.2?  

14 BY MR. EARLE:  

15 Q.   70.2 urbanized.  Okay.  That's based on the 2010 

16      census.  And its democratic vote share was 50.8 

17      percent.  

18           MR. KEENAN:  Democratic vote share of what?  

19           MR. EARLE:  In 2012.  

20           MR. KEENAN:  Of what election?  

21 BY MR. EARLE:  

22 Q.   Congressional elections.  And 47.2 percent in 2014.  

23      It has eight congressional seats.  Okay.  So I'm 

24      going to give you the -- the Excel here, and the 

25      question that you're going to answer for me here is 
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1      what -- what bias would your model predict in 2012 

2      and 2014 if Wisconsin had a bipartisan or 

3      court-drawn plan?  

4 A.   Bipartisan.

5 Q.   Okay.  

6           MR. KEENAN:  For congressional districts?  

7           MR. EARLE:  Okay.

8           MS. GREENWOOD:  Are you okay with Mac?  Do you 

9      want a PC?  

10           THE WITNESS:  That's fine.  

11           (Discussion held off the record.) 

12           MR. EARLE:  Back on the record.  

13 BY MR. EARLE:  

14 Q.   All right.  So your findings for what your model 

15      predict for 2012 and 2014 if Wisconsin had a 

16      bipartisan or court-drawn plan?

17 A.   Oh, I didn't do 2014 yet.  I'm sorry.  

18 Q.   Oh, you didn't do 2014?

19 A.   I didn't do 2014.  

20           (Discussion held off the record.)

21           MR. EARLE:  Back on the record.  

22 BY MR. EARLE:  

23 Q.   Okay.  So the question -- okay.  So your answer to 

24      the question which is what bias would your model 

25      predict in 2012 and 2014 if Wisconsin had a 
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1      bipartisan or court-drawn plan?

2 A.   This model would predict that Wisconsin would have 

3      a -- in both years, I mean the number is rounded to 

4      the same percentage, the same both years would be 

5      four percent in favor of the democratics in both 

6      years. 

7 Q.   Do you want to check your 2012 calculation?

8 A.   My 2012 calculation is 5 point -- sorry, 3.58.  

9 Q.   Is it 3.58?

10 A.   Sorry, what is the -- let me just make sure I have  

11      all the -- oh, you're right.  You're right.  I 

12      did -- Sorry.

13 Q.   So you have to make another adjustment here?

14 A.   Yeah, I just typed in one of the numerals wrong.  

15      Sorry, I'm getting 1.85.

16 Q.   1.85?

17 A.   Yes.

18 Q.   And 4.392 for '14?

19 A.   I'm getting 4.2.  Are you -- are you adjusting 

20      for -- oh, 47.2.  4.392.  Yes.

21 Q.   So the record is going to be a little jumbled there 

22      in terms of clear questions and clear answers so 

23      what I'd like you to do at this point now is to 

24      write down your findings in red at the bottom of 

25      table 3 on Exhibit 21.  
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1           And so you agree that your models -- as you 

2      have said, your models predict that if Wisconsin had 

3      a bipartisan or court-drawn map, it would have a 

4      modest pro democratic bias in both 2012 and 2014, 

5      correct?

6 A.   I don't know that I would be able to say with any 

7      confidence that it had a pro democratic bias 

8      considering like a two percent bias in favor of the 

9      democratics would be a small fraction of a seat, 

10      right?  It would be like 1/10 of a seat.  

11 Q.   Okay.  But it's still a bias in favor of the 

12      democratics, right, given the state's actual 

13      urbanization, its racial demographics, and the 

14      political environment, correct?

15 A.   Yes.  I mean again I wouldn't characterize the 

16      confidence that I would -- of the bias.

17 Q.   There's no republican bias?

18 A.   I certainly could not confidently say that there is 

19      a republican bias generated from the model.  Yes.

20 Q.   All right.  Let's do one more exercise, okay?  I'll 

21      give you some more numbers.  We're going to do -- 

22      now let's plug in the values for a state that looks 

23      like America as a whole, the United States as a 

24      whole.  

25 A.   Okay.  
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1 Q.   Okay.  So according to the 2010 census -- now why 

2      don't you write this -- write this one in blue ink.  

3 A.   I should -- so I should mention the --

4 Q.   Let's -- you don't have a question so unless   

5      you're --

6 A.   I do -- 

7 Q.   -- modifying a prior answer.  

8 A.   No, I'm not.  

9 Q.   You're not modifying a prior answer.  Okay.  

10 A.   Well, I would -- so I would like to modify a prior 

11      answer.  

12 Q.   All right.  Which answer -- which question are you 

13      modifying the answer to?

14 A.   When you asked me whether these are reliable 

15      estimates for bias, whether the model -- I believe 

16      the model generates reliable estimates for bias.  

17 Q.   Right. 

18 A.   This model is only predicting for states -- for 

19      medium or large states that have greater than six 

20      congressional districts.  I would not say that I am 

21      trying to provide an estimate of bias for smaller 

22      states than that.  So if you're giving me data 

23      that's drawn from smaller states than that, I would 

24      not necessarily say that this model provides a 

25      reliable -- 
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1 Q.   Anticipating the next -- Okay.  That's fine.  All 

2      right.  As far as the exercise we just went 

3      through --

4 A.   Right.

5 Q.   -- we had enough congressional seats that we don't 

6      have that problem?

7 A.   Yes.

8 Q.   Okay.  Good.  All right.  So now, a model -- we're 

9      going to apply your model in blue ink, and you've 

10      written down your results on table 3 in red ink for 

11      Wisconsin given the demographic independent 

12      variables we just gave you, right?

13 A.   Uh-huh.

14 Q.   Now we're going to do the state -- a state that 

15      looks like the United States as a whole.  Okay?  

16      According to the 2010 census, the United States was 

17      13.2 percent black, 17.4 percent Hispanic, 80.7 

18      percent urbanized.  

19 A.   Uh-huh.

20 Q.   And according to your papers, the democratic share 

21      of the two-party congressional vote was 51 percent 

22      in 2012 and 47 percent in 2014.  And the average 

23      state had nine congressional districts.  Okay?  

24      Using these variables, what would be the predicted 

25      bias if the average state had a bipartisan or 
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1      court-drawn map in 2012 and 2014?  Okay.  Plug those 

2      numbers in.  And we'll go off the record while you 

3      do the math.  

4           (Discussion held off the record.)

5           MR. EARLE:  Back on the record.  

6           MR. KEENAN:  I'm just going to interpose an 

7      objection that this hypothetical has no basis in 

8      fact, but you can answer.  

9           MR. EARLE:  Did you get the objection?  

10           THE COURT REPORTER:  Yeah.

11           MR. EARLE:  You're objecting to the 

12      hypothetical?  

13           MR. KEENAN:  Yeah, I mean you can ask 

14      hypotheticals, but you have to have a basis and 

15      evidence in fact, and I'm saying it's not.  

16           MR. EARLE:  I think it's the United States 

17      census 2010.  

18           MR. KEENAN:  Well, you're asking to assume that 

19      every state has the same --

20           MR. EARLE:  It is a hypothetical with a state 

21      with an average number of congressional districts 

22      matches a proportion of the United States census 

23      demographics, and it's plugged into his model to see 

24      what kind of result it gives.  

25 BY MR. EARLE:
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1 Q.   So why don't you give us your values.  

2 A.   Again I just want to mention I think the model is 

3      only for larger states.

4 Q.   I okay.  I understand.  This is one of the things 

5      about depositions and it's also true about trials.  

6      You've got to answer the questions that are in front 

7      of you, and it's not an opportunity to speak openly 

8      and this is not a dialectic here.  Okay.  It's a 

9      question and answer.  I get to ask the questions, 

10      you get to answer them.  Okay.  So you got the 

11      question.  What's the answer?

12 A.   I'm getting a less than one percent bias in favor of 

13      the democratics in both cases.  0.6 percent in 2012.  

14      0.2 percent in 2014.  

15 Q.   Okay.  I think you want to look at 2014.  I think it 

16      should come out to 1.6.  

17 A.   Let's see.  Oh, you're right.  I got the wrong -- 

18      I'm having a problem here.  1.6.  You're right.  

19 Q.   So there's a slight pro democratic bias.  So given 

20      again -- so again, giving these -- given these 

21      values that we gave to you just now, your models 

22      again show a slight pro democratic bias, correct?

23           MR. KEENAN:  Object as vague.  

24           THE WITNESS:  So -- 

25 BY MR. EARLE:
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1 Q.   That's the question.  Answer the question I just 

2      gave you.  And I'll have the court reporter read the 

3      question again.  We have an objection to the form of 

4      the question, and I'm going to have the court 

5      reporter read the question to you.  Answer that 

6      question.  If you want to give other testimony later 

7      under other circumstances about stuff, that's fine.  

8      But right now you have one question in front of you.  

9           MR. EARLE:  If you could read the question.

10           (Question read:  So there's a slight pro 

11      democratic bias.  So given again -- so again, giving 

12      these -- given these values that we gave to you just 

13      now, your models again show a slight pro democratic 

14      bias, correct?)

15           THE WITNESS:  Yes, given the caveat that there 

16      are a lot of people who would object to 

17      characterizing a coefficient that I don't have a 

18      statistical confidence level on.  

19 BY MR. EARLE:

20 Q.   You don't have a what?

21 A.   A level of statistical confidence on.  The 

22      coefficient value is very small.  

23 Q.   Your models don't show any pro republican bias; 

24      isn't that true?

25 A.   Given the values for the independent variables that 
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1      you gave me, the model does not show a pro 

2      republican bias.

3 Q.   And you acknowledge that the values we gave you come 

4      from the 2010 United States census, correct?

5           MR. KEENAN:  Objection as vague.  

6           THE WITNESS:  Yes, although that includes 

7      states the model is not meant to apply to.  

8 BY MR. EARLE:

9 Q.   Okay.  All right.  So you used the term 

10      hyper-responsive, right?

11 A.   Yes.

12 Q.   And hyper -- hyper-proportionate?

13 A.   Yes.

14 Q.   You used those terms interchangeably?

15 A.   I use those terms casually to refer to the same 

16      concept.  

17 Q.   So you use those terms casually to refer to the same 

18      concept in your report?

19 A.   Yes.

20 Q.   Okay.  And I don't understand what you mean by 

21      "casually."  

22 A.   Do you want your laptop back?  

23           MS. GREENWOOD:  Yes.

24           MR. KEENAN:  Can I make a request that we save 

25      this document as an Excel file?  
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1           MS. GREENWOOD:  And I'll send it to you.

2           MR. EARLE:  Let's do this.  Let's actually -- 

3      I'll one up you.  Brian, let's print it up and mark 

4      it and attach it to the -- and make it -- we'll do 

5      that right now.

6           MS. GREENWOOD:  Okay.  Yeah.  Did you have them 

7      as separate calculations or did you put them back 

8      into the same cells?  

9           MR. KEENAN:  I had them as separate 

10      calculations.  They're unlabeled.  I'll label them.

11           MR. EARLE:  Why don't you label them, we'll 

12      take a break, we'll print them out and mark them for 

13      the record.  

14           (Discussion held off the record.) 

15           (Exhibit No. 22 marked for identification.)

16 BY MR. EARLE:  

17 Q.   All right.  So we're showing you what's been marked 

18      as Exhibit 22.  This is a printout of the 

19      calculations we've just gone through for both the 

20      United States average state and the State of 

21      Wisconsin in 2012 and 2014 for each?

22 A.   Yeah.

23 Q.   Okay.  All right.  So that's now part of the record 

24      in your deposition.  Okay.  

25           I want to draw your attention to this article 
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1      that you wrote entitled Redistricting, Risk, and 

2      Representation:  How Five State Gerrymanders 

3      Weathered the Tides of the 2000s.  We'll mark that 

4      as Exhibit 23.  

5           (Exhibit No. 23 marked for identification.)

6 BY MR. EARLE:  

7 Q.   This is an article you authored, right?

8 A.   Yes.

9 Q.   It's a peer-reviewed article?

10 A.   Yes.

11 Q.   Okay.  And drawing your attention to page 8, I 

12      guess, of the article, the section that's Section 2, 

13      Dimensions of Representation, and under that 

14      subsection A, Bias and Responsiveness.  And if you 

15      look at the second column, right above the reference 

16      to table 1 in the middle of the page, there's a 

17      quote there that I have in mind, which is -- 

18      begins -- the words begin, "The relationship between 

19      seats..."  

20 A.   Yes.

21 Q.   Would you read that quote for the -- from that 

22      sentence through the end of the paragraph?  

23 A.   The relationship between seats and votes under one 

24      regime could be considered unresponsive if it 

25      displays a higher -- if it displays -- excuse me -- 
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1      if it displays a responsiveness slope much below 2, 

2      and hyper-responsive if this slope is substantially 

3      greater than 2.  

4 Q.   Okay.  And okay.  And given your article, do you 

5      think it's fair to characterize a responsiveness -- 

6      well, that's an accurate statement, right?  I mean 

7      you stand by that statement in your article?

8 A.   Yes.  Given -- defining responsiveness as how much a 

9      change in votes change the number of seats a party 

10      won compared to an historical average, yes, that is 

11      accurate.

12 Q.   So it would have to be substantially off the slope, 

13      right, greater than 2 for it to be hyper-responsive?

14 A.   Right.

15 Q.   Correct?

16 A.   Yes.

17 Q.   Okay.  And how would you characterize a 

18      responsiveness of 2, exactly 2?

19 A.   I would characterize that as average responsiveness 

20      compared to historical trends or historical 

21      averages, historical observations.

22 Q.   Okay.  I lost my spot here.  Hold on a second.  And 

23      based on your definition of hyper-responsiveness in 

24      this article, that would not qualify as 

25      hyper-responsiveness?  A slope of 2 would not -- a 
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1      slope -- 

2 A.   Yes.

3 Q.   A slope of 2 would not qualify as 

4      hyper-responsiveness, correct?

5 A.   Given how I'm defining hyper-responsiveness in this 

6      article, yes.

7 Q.   Okay.  All right.  Now, and that's contradictory to 

8      what you wrote in your report on page 5, correct?  

9      I'm sorry, page 6.  You're right.  Page 6.  

10 A.   I don't think I define hyper-responsiveness in my 

11      report, and I think I stated earlier that I used the 

12      term casually.

13 Q.   That's what you meant by using the term casually, 

14      you were stretching that in -- in your report from 

15      what you indicated substantively in your article?

16 A.   What I indicated substantively in the article was 

17      that I was defining hyper-responsiveness for the 

18      purpose of the article as a deviation from 

19      historical average.  I don't think that is 

20      necessarily how a lay person would define 

21      responsiveness, particularly in the context of 

22      comparing it to proportionate representation, which 

23      is what I'm doing in the report.  

24 Q.   Okay.  So in your report at the bottom of page 5, 

25      you say -- and I'm reading from your report, the 

Page 97

1      bottom page 5.  You tell me if I read this 

2      incorrectly.  And the court has additionally been 

3      wary of adopting a standard for partisan 

4      gerrymanders that would amount to proportional 

5      representation, yet the efficiency gap test would 

6      codify a very specific translation of seats to votes 

7      that is essentially -- essentially, quote, 

8      hyper-proportional, close quote, representation.  

9           Did I read that correctly?

10 A.   Yes.

11 Q.   All right.  So you're using that term as -- and the 

12      efficiency gap does not deviate from the slope of 2, 

13      does it?

14 A.   The -- the term that you're using in your quote is 

15      hyper-proportional, not hyper-responsive.  It's a 

16      different term.

17 Q.   Five minutes ago you said the terms were equivalent.  

18 A.   I said in the report I casually used the term 

19      hyper-responsive to be equivalent to 

20      hyper-proportional.  It is clearly defined in the 

21      article that you gave me as being a certain 

22      definition, which I think would not be the same as 

23      hyper-proportional.  

24 Q.   Okay.  In your report, subsection B on page 6, you 

25      say that an efficiency gap may discourage drawing 
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1      competitive districts.  Do you read that there?

2 A.   I'm sorry, can you point out it again?  

3 Q.   It's page 6.  

4 A.   Oh, yes.  

5 Q.   Okay.  You say, "An efficiency gap standard may 

6      discourage the drawing of competitive districts"?

7 A.   Yes.

8 Q.   And you say this is an example of a normative value.  

9      What are normative values in your mind?

10 A.   Values that a person who is designing a political 

11      system may wish to imbue their system with in order 

12      to represent some idea of good government.  

13 Q.   Okay.  Do you know whether competitive districts is 

14      a -- a value defined in Wisconsin law for purposes 

15      of redistricting?

16 A.   I do not know.  No, I don't know.  

17 Q.   Okay.  Do you know what the values are that are 

18      defined for purposes of redistricting in Wisconsin?

19 A.   Can you be more specific?  

20 Q.   Well, do you know what they are?  I don't want to 

21      answer the question I just gave you.  I want your 

22      answer to the question.  

23 A.   I don't know that Wisconsin law states that the 

24      drawing of maps requires the consideration of 

25      certain values.
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1 Q.   You don't know that?

2 A.   Specific to Wisconsin law I don't know.  

3 Q.   Okay.  What are Wisconsin's legal requirements for 

4      redistricting plans?  Do you know?

5 A.   I don't know specifically Wisconsin's legal 

6      requirements beyond the standard federal 

7      requirements.  

8 Q.   Okay.  

9           MR. EARLE:  This is a good time to take a 

10      break.  Let's take a break for lunch.  

11           (Lunch break taken 11:31 a.m. to 12:25 p.m.)

12 BY MR. EARLE:  

13 Q.   Nick, do you know Keith Gaddie?

14 A.   Are you asking if I know him personally?  

15 Q.   Yeah.  

16 A.   No.

17 Q.   Have you read any of his work?

18 A.   I don't recall specifically.  I feel like I have, 

19      but it's -- nothing is -- I -- yeah, I don't recall 

20      specifically.  

21 Q.   Okay.  All right.  Now, in your report, you have 

22      basically five opinions?

23 A.   Okay.

24 Q.   Correct?  And each of those opinions is -- is 

25      expanded upon in the body of the report with your 
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1      reasoning and the support that you have for those 

2      opinions, correct?

3 A.   Okay.  Yes.

4 Q.   Yes.  Okay.  And I just want to go through and see 

5      if we can just kind of corral those a little bit 

6      more precisely.  

7 A.   Okay.

8 Q.   You understand that under Rule 26, you have to state 

9      all of your opinions in your report, and as worded 

10      by the rule itself, that your report must contain a 

11      complete statement of all opinions that the witness 

12      will express and the bases and reasons for them, and 

13      all the facts and data that you considered in 

14      forming your opinions and any exhibits that will be 

15      used to summarize or support those facts or data.  

16      All right?  You understand that?

17 A.   Yes.  It sounds like you were saying that what I 

18      will be expressing -- yes, I understand that.  

19 Q.   Okay.  So I'm looking at your report, and in the 

20      context of Rule 26 requirements, and you have five 

21      opinions that you will express, and you expand upon 

22      the bases and reasons for those opinions in the body 

23      of the report that corresponds to each of the five 

24      opinions, correct?

25 A.   Yes.
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1 Q.   Okay.  And the first opinion you have -- and I'm 

2      going to state it to you as I understand it, and you 

3      tell me if I'm right or wrong, all right?

4 A.   Okay.

5 Q.   Your first opinion is that a high efficiency gap 

6      doesn't mean an unbalanced map, rather a high 

7      efficiency gap implies a deviation from a 

8      pre-determined seat/vote curve that discourages 

9      normatively desirable objectives such as maximizing 

10      competition and proportionality.  Correct?

11 A.   Okay.  I -- the last clause I think you'd have to -- 

12      I'm not saying that a high efficiency gap itself 

13      discourages those particular -- use of those 

14      particular normative standards.  I'm saying that 

15      adopting -- adopting a legal standard where a high 

16      efficiency gap would imply presumptive 

17      unconstitutionality of a map, adopting that standard 

18      could potentially discourage the use of those 

19      normative values in the drawing of districts.  Does 

20      that make sense?  

21 Q.   No, it doesn't make sense because as I would 

22      understand this those normative values would be 

23      responses that would legitimize the map in the face 

24      of the inference.  Isn't that correct?

25 A.   Could you repeat the question?  
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1 Q.   I'll have the court reporter read it to you.  

2           (Question read:  No.  It doesn't make sense 

3      because as I would understand this those normative 

4      values would be responses that would legitimize the 

5      map in the face of the inference.  Isn't that 

6      correct?)

7           MR. KEENAN:  I'm going to object as vague to 

8      the extent that it's asking Mr. Goedert to apply the 

9      burden shifting frame of plaintiffs' test.

10           MR. EARLE:  In other words, you're objecting to 

11      the form of the question?  

12           MR. KEENAN:  Yep.  

13           MR. EARLE:  As opposed to trying to answer the 

14      question yourself?  

15           MR. KEENAN:  Well -- 

16           THE WITNESS:  I think that adopting a test that 

17      would make something presumptively unconstitutional 

18      would discourage the drawing of maps that would be 

19      presumptively unconstitutional even if they could be 

20      rebutted by some other standard.

21 BY MR. EARLE:

22 Q.   Okay.  All right.  So I guess what I'm trying to 

23      figure out here is what is the meat of that first 

24      opinion?

25 A.   Okay.
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1 Q.   And as I understand it, that -- that a -- first, a 

2      high efficiency gap in your view does not mean an 

3      unbalanced map.  Is that a part of your opinion?

4 A.   Yes, an observation of a high efficiency gap does 

5      not imply that a map is unbalanced.  

6 Q.   Okay.  That's -- that's the basic opinion in the 

7      first opinion that you have, right?

8 A.   Yes.

9 Q.   Okay.  And then you go on and elaborate that the -- 

10      a large efficiency gap implies deviation from a 

11      pre-determined vote/seat curve representing 

12      hyper-proportionate or hyper-responsive 

13      representation?  

14 A.   Yes.

15 Q.   All right?  But a high efficiency gap is based on 

16      what kind of a -- of a -- of seats-to-votes curve?

17 A.   It's based on a curve that would -- that a one 

18      percent increase in the number of votes that a party 

19      receives should correspond with a two percent 

20      increase in the number of seats.

21 Q.   So your use of the term hyper-proportionate and 

22      hyper-responsive representation being a dev -- a 

23      deviation, right, is wrong, right?

24 A.   I'm sorry, I would think that hyper-proportionate -- 

25      so proportionate would mean a one percent -- a one 
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1      percent increase in votes would correspond with a 

2      one percent increase in seats.

3 Q.   That's what you think?

4 A.   Hyper-proportionate -- that's how I would describe 

5      proportionate or proportional representation.  Yes.  

6 Q.   Okay.  And where does -- you would agree that the 

7      United States has exhibited a hyper-proportionate 

8      seats/vote curve over the history -- over history?

9 A.   Yes.  The historical average responsiveness of -- 

10      and I have in particular studied congressional 

11      elections -- of the congressional elections that 

12      I've studied does display a hyper-proportionate 

13      response to changes in vote share, on average.  

14 Q.   Okay.  So this is your first opinion.  We'll -- 

15      we'll elaborate on that in a little bit.  I just 

16      want to nail down that's the first opinion you've 

17      got?  

18 A.   Yes.  

19 Q.   Okay.  Second opinion, that an EG threshold of seven 

20      percent is a highly -- highly unstable metric and 

21      doesn't inform future efficiency gaps or durability.  

22      Is that your second opinion?

23 A.   Are you quoting from something here?  

24 Q.   No, I'm reading -- I'm just characterizing.  

25 A.   I don't know if I would say it doesn't inform at 
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1      all.  I would say it is a very weakly informative 

2      signal of future efficiency gaps.

3 Q.   And the basis for that is?

4 A.   The basis for that is prior research on efficiency 

5      gaps as well as the expert report of Jackman.

6 Q.   Okay.  What is the prior research?

7 A.   Stephanopoulos and McGhee.

8 Q.   So your interpretation of Stephanopoulos -- 

9 A.   My interpretation of Stephanopoulos and McGhee -- 

10 Q.   We can't talk over each other.  

11 A.   Sorry.

12 Q.   So your interpretation of the Stephanopoulos and 

13      McGhee article is that it supports your view that 

14      the efficiency gap threshold of seven percent is 

15      highly unstable and is a weak informer of future 

16      efficiency gaps and durability, correct?

17 A.   Yes.

18           MR. EARLE:  Okay.  Mark this exhibit.  

19           (Exhibit No. 24 marked for identification.)

20 Q.   Showing you what's been marked as Exhibit 24.  

21      Please show me where in this report you draw that.  

22 A.   (Witness reading.)  Page -- page 26, second full 

23      paragraph.  

24 Q.   Okay.  

25 A.   The second most specifically -- I would say the 
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1      paragraph as a whole, most specifically the second 

2      to last sentence beginning specifically.  

3      "Specifically, a plan's efficiency gap in one 

4      election is a relatively weak predictor of its gap 

5      in the next election, coefficient equals 0.23, in a 

6      model that also includes a variety of other factors.  

7      Many partisan gerrymanders, therefore" -- 

8           (Court reporter interrupted.)

9           THE WITNESS:  I'll stop there.

10 Q.   So when the efficiency gap is small, it's not a good 

11      predictor is what you're saying?

12 A.   This is overall measures of efficiency gap are a 

13      relatively weak predictor as I interpret the 

14      statement.  

15 Q.   Okay.  

16 A.   I could find other instances where you have -- I 

17      also think that if you look at the graphs that they 

18      show -- and my reference to that is a little bit 

19      awkward considering one of the authors is in the 

20      room.

21           MR. STEPHANOPOULOS:  Criticize all you want.  

22 BY MR. EARLE:  

23 Q.   What page?  

24 A.   So this is on page 38 and 39.  You can see that many 

25      of the maps which exceed their threshold, which I 
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1      believe is -- so on page 39, eight percent in one 

2      direction or another, many of the maps that exceed 

3      that threshold when observed throughout the decade 

4      observe a wide range of efficiency gaps in other 

5      years in the decade, including efficiency gaps that 

6      cross over to the other side of bias.  

7 Q.   All right.  And then you say the other basis that 

8      you have is the Jackman report?

9 A.   Yes.  

10 Q.   Okay.  You've got that exhibit in front of you?  

11 A.   Oh, it's right there.  

12 Q.   Let's hold off on that.  We'll come back to this.  I 

13      just want to try to get these opinions reduced to -- 

14      to a clear couple of sentences.  Okay.  So how would 

15      you state your second opinion then in a couple 

16      sentences?

17 A.   Let me just look at my report to make sure I'm 

18      referring to the right -- 

19 Q.   Yeah, you summarize them on the -- on page 2.  

20 A.   Yeah.  

21 Q.   State it in two sentences.  

22 A.   I would say that the plaintiffs' alleged threshold 

23      for unconstitutionality of seven percent in a single 

24      election is not a strong or particularly informative 

25      signal of what an efficiency gap will be in future 
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1      elections.

2 Q.   Okay.  Let's go to the third one.  Would you state 

3      your third opinion in one or two sentences?  

4 A.   The third opinion is differentiating between the 

5      standard as expressed in the complaint and the 

6      standard as expressed in the other academic research 

7      or suggested in the other academic research as to 

8      how efficiency gap should be applied to determine 

9      constitutionality.  The other academic research, 

10      specifically the Stephanopoulos and McGhee article 

11      that I was referring to, also requires that a 

12      sensitivity step -- a sensitivity test be applied to 

13      measure I suppose the hypothetical durability of a 

14      map sufficiency gap, and that this is not stated in 

15      the complaint, that this is not part of the -- the 

16      test as stated in the complaint, and that this is 

17      really -- something along these lines is essential 

18      to determine durability of an efficiency gap.  And 

19      also I am not certain that the test as expressed in 

20      even in the Stephanopoulos and McGhee is sufficient 

21      to establish the durability of the efficiency gap in 

22      a map.

23 Q.   That was a lot more than two sentences.  

24 A.   I'm sorry.

25 Q.   Give me two sentences.  What is the opinion?
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1 A.   The opinion is that the complaint does not 

2      sufficiently establish the durability -- the test 

3      suggested in the complaint does not sufficiently 

4      establish the durability of a efficiency gap.

5 Q.   That's your third opinion?

6 A.   Yes.

7 Q.   Okay.  And what is your fourth opinion?  Is it 

8      accurate to say that your fourth opinion is that Ken 

9      Mayer's demonstration map is hindsight based on 2012 

10      results not available at the time of drawing?

11 A.   Yes.

12 Q.   That's it?

13 A.   There are some other I think less important quibbles 

14      that I would have with the -- the way that Mayer 

15      is -- is drawing up his demonstration plan, but that 

16      is the most important point that I am making in 

17      the --

18 Q.   And your fifth opinion is that any judgment about 

19      partisan bias must account for the political 

20      geography that favors republicans supposedly?

21 A.   Yes.

22 Q.   And that's an accurate statement of your fifth 

23      opinion?

24 A.   I think I say should account for bias, but --

25 Q.   Okay.  So those are -- those are the five opinions 
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1      that you're going -- that you've rendered in your 

2      report, and the rest of the report represents your 

3      reasoning basis for each of those opinions, correct?

4 A.   Yes.

5 Q.   Okay.  All right.  So you -- you assert that -- that 

6      increasing competitiveness or achieving proportional 

7      representation are legitimate goals that might 

8      result in a large efficiency gap, correct?

9 A.   Yes.

10 Q.   Okay.  And but you have no reason to think that Act 

11      43 was intended to increase competitiveness or 

12      achieve proportional representation, do you?

13 A.   I have no specific knowledge that would suggest that 

14      was a goal.

15 Q.   Okay.  

16 A.   But I don't have any specific knowledge related to 

17      much about the intent behind that act.

18 Q.   Okay.  How many states other than Arizona include 

19      competitiveness as a legal criteria for district 

20      lines?

21 A.   It is certainly a minority difference between 

22      congressional and state legislative maps.  I don't 

23      know the number off the top of my head.

24 Q.   It's zero, isn't it?

25 A.   I don't --
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1 Q.   Now, you paused.  So I'll --

2 A.   If you're talking about stated in the law, that 

3      might be true.  

4 Q.   Okay.  You can't name any other state other than 

5      Arizona as you sit here in this deposition; isn't 

6      that true?

7 A.   Sure.

8 Q.   Okay.  And how many states include the achievement 

9      of proportional representation as a legal criteria 

10      for districting plans?

11 A.   I'm fairly sure that none do.

12 Q.   Okay.  Are you familiar with -- you use -- so it's 

13      zero, right?

14 A.   I believe -- I'm not aware of any.

15 Q.   Okay.  So the answer is that it's zero.  Zero states 

16      require that, correct?

17 A.   I believe that's true.  

18 Q.   Okay.  You use examples from Arizona and California, 

19      right?

20 A.   Yes.

21 Q.   In your report.  And these are both congressional 

22      examples, not state legislative examples?

23 A.   Yes, they're both congressional examples.

24 Q.   Now, Chen and Rodden -- I'm sorry.  In his expert 

25      report Jackman quotes Stephanopoulos and McGhee as 
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1      follows on page 24.  You want to open the report?

2 A.   This is the Jackman report?  

3 Q.   Yeah.  Uh-huh.  

4 A.   Okay.  

5 Q.   All right.  And we're going to look at page 24.  And 

6      so Professor Jackman quotes Stephanopoulos and 

7      McGhee as, quote, we strongly discourage analysts 

8      from either dropping uncontested races from the 

9      computation or treating them as if they produced 

10      unanimous support for a party.  The former approach 

11      eliminates important information about a plan, while 

12      the latter assumes that coerced votes accurately 

13      reflect political support, period, close quote.  I 

14      concur with this advice, close quote.  All right.  

15           Do you agree with Jackman, Stephanopoulos, and 

16      McGhee that uncontested races should neither be 

17      dropped nor treated as if they produced 

18      100-percent-to-zero outcomes?

19 A.   I think it depends on context.  

20 Q.   Okay.  And yeah, what's the context that matters to 

21      you in answering that question?

22 A.   I think there are a variety of perfectly acceptable 

23      things that could be done to -- in the treatment of 

24      uncontested races, and Stephanopoulos and McGhee 

25      adopt one method and Jackman adopts two different 
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1      methods, and of course the Mayer report adopts a 

2      totally different method.  I don't have any specific 

3      objection to any of those.  

4 Q.   Okay.  So in your opinion -- in your opinion you 

5      don't object to any of those?

6 A.   Not for the purpose of measuring -- estimating 

7      efficiency gap in a particular election.  

8 Q.   Okay.  Let's go -- let's go on to what you did then 

9      because when you calculated the efficiency gap for 

10      Arizona's congressional map from 2002 to 2012 on 

11      pages 7 and 8 of your report, and the California 

12      congressional map in 2008 at page 10 of your report, 

13      didn't you treat uncontested races as if they 

14      produced 100-percent-to-zero-percent outcomes?

15 A.   I did not do any imputation for uncontested races.  

16      That's true.

17 Q.   Right.  So you -- 

18 A.   Yes.

19 Q.   You treated them as -- as producing a 

20      100-percent-to-zero-percent outcome?

21 A.   I believe that's accurate.  

22 Q.   Isn't it correct that you don't know what the plan's 

23      efficiency gaps would have been if you hadn't 

24      treated uncontested races that way?

25 A.   Well, because I have not done any particular 
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1      imputations for uncontested races, that's true, I do 

2      not know what the results would have been if 

3      uncontested races had been imputed with some sort 

4      of -- under one of the methodologies of the report 

5      or the scholarship.  That's true.  

6 Q.   In their article Stephanopoulos and McGhee state, 

7      quote, we -- we report the efficiency gap in seats 

8      for congressional plans and in seat shares for 

9      house -- state house plans.  What matters in 

10      congressional plans is their impact on the total 

11      number of seats held by each party at the national 

12      level.  Conversely, state houses are self-contained 

13      bodies of varying sizes for which seat shares reveal 

14      the scale of parties' advantages and enable temporal 

15      and spatial compatibility, close quote.  That's at 

16      page 868 -- 869 of the Stephanopoulos and McGhee 

17      article, the final version.  

18           MR. STEPHANOPOULOS:  This is -- this is the 

19      same text but without the final page numbers.  

20           MR. EARLE:  Okay.  So what page is that on?  

21           MR. STEPHANOPOULOS:  I don't know.  I'll have 

22      to find that.  

23           MR. EARLE:  We'll take a quick break and get 

24      that for you because there's a variation between the 

25      exhibit and the -- my notes here.  
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1           THE WITNESS:  If you know what section it is, 

2      you could probably find it more easily.

3           MR. EARLE:  We've got it right here.  It's 

4      coming up.  

5           MR. STEPHANOPOULOS:  Page 29.

6           MR. EARLE:  Page 29.

7           MR. STEPHANOPOULOS:  The bottom of page 29 to 

8      page 30.  

9           MR. EARLE:  To page 30.  

10           THE WITNESS:  Okay.  I see where you're talking 

11      about.

12 BY MR. EARLE:  

13 Q.   Yeah.  All right.  So you see the quote.  And you 

14      heard the quote that I read?

15 A.   Can you tell me where you're getting the quote 

16      again?  

17 Q.   We report the efficiency gap in seats for 

18      congressional plans and in seat shares for state 

19      house plans.  What matters in congressional plans is 

20      their impact on the total number of seats held by 

21      each party at the national level.  Conversely, state 

22      houses are self-contained bodies of varying sizes 

23      for which seat shares reveal the scale of the 

24      parties' advantage and enable temporal or spatial 

25      comparability.  All right?
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1 A.   Okay.

2 Q.   And you agree that that approach is reasonable, 

3      correct?

4 A.   A reasonable way of reporting the data?  

5 Q.   Yeah.  

6 A.   I -- yes, I think it's reasonable.  

7 Q.   Okay.  And so why do you report your efficiency gaps 

8      for California and Arizona in percentages rather 

9      than seats since those are congressional?

10 A.   Because I think my approach is reasonable as well.  

11 Q.   Okay.  Do you know what the efficiency gaps would be 

12      in seats rather than percentages?

13 A.   I could refer to my report and figure out what 

14      the -- very quickly off the top of my head.  I mean 

15      Arizona had eight congressional seats in 2002 to 

16      2010 and nine in 2012.  So the greatest efficiency 

17      gap it looks like would be a little over one seat in 

18      2002 or a little over one seat in 2012.  In the case 

19      of Arizona -- did you just ask me about Arizona or 

20      are you asking about California as well?  

21 Q.   Arizona.  Arizona is fine.  

22 A.   So slightly over one seat would be the greatest 

23      deviation.

24 Q.   And what would be -- what would it be under 

25      Stephanopoulos and McGhee's?  And that -- oh, I'm 
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1      sorry.  And that would be -- I'm trying to -- and 

2      that would be under Stephanopoulos and McGhee's 

3      proposed two-seat threshold at all times, correct?

4 A.   Well, you asked me if I thought it was a reasonable 

5      way to report the data.  You didn't ask me about the 

6      reasonableness of the threshold.  

7 Q.   Okay.  Okay.  Let's go to the next section.  Okay.  

8           On page 11 of your report, I draw your 

9      attention to the quote:  "Yet both the academic 

10      research and data presented by the plaintiffs' 

11      expert show that such intent cannot be inferred."  

12      It's the last sentence on the first paragraph of 

13      page 11.  

14 A.   Yes.

15 Q.   Do you have any objection to efficiency gap scores 

16      when they're being used to establish effect rather 

17      than intent?

18           MR. KEENAN:  Just object as vague.  

19           THE WITNESS:  I do not object to them being 

20      used as a summary measure for deviation from a 

21      pre-determined seats/votes curve.

22 BY MR. EARLE:

23 Q.   So it's --

24 A.   So I wouldn't necessarily say that a particular 

25      efficiency gap implies that some particular factor 
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1      has an effect.  Does that make sense?  

2 Q.   No.  No, it doesn't.  

3 A.   I don't think that a particular efficiency gap 

4      measure implies that some -- implies any particular 

5      thing has an effect.

6 Q.   Well, it -- isn't it a measure of the bias effect?

7 A.   It is not a measure of the bias.  It is a measure of 

8      the deviation from a pre-determined seats/votes 

9      curve.

10 Q.   Okay.  

11 A.   And as I think I demonstrate in the first section of 

12      the report, there can be a variety of ways in which 

13      an unbiased map can show a high deviation from that 

14      pre-determined seats/votes curve.  

15 Q.   Okay.  All right.  So then you go on and you -- also 

16      on page 11, you say, quote, past results demonstrate 

17      enormous instability even within a given decade and 

18      sensitivity to very realistic partisan ties, close 

19      quote.  Right?

20 A.   Okay.  

21 Q.   Okay.  And you can't know if a -- so the implication 

22      here is that you can't know if a plan will go on to 

23      advantage one party over another just from the first 

24      election?  Is that what your implication is?

25 A.   I think that you can't know -- I would say you 
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1      cannot be particularly confident about that one -- 

2      that one efficiency gap measure in one particular 

3      election implies that the efficiency gap will be in 

4      the same direction in a subsequent election.

5 Q.   Okay.  What do you understand Jackman's methodology 

6      in calculating the plus/minus seven percent 

7      threshold?

8 A.   I'm sorry, what do you mean -- do you mean what is 

9      his methodology for calculating the efficiency gap?  

10 Q.   No, plus/minus seven percent threshold.  

11 A.   Calculating the threshold?  I'm sorry, the threshold 

12      is pre-determined.

13 Q.   Setting it.  

14 A.   Oh, I don't -- other than the fact that this is the 

15      threshold that's stated in the complaint, I am not 

16      sure why he set the threshold here, although I do 

17      note that at the end of his report he has some data 

18      with respect to this threshold and some data with 

19      respect to his confidence that -- that an efficiency 

20      gap observation in the first decade after 

21      redistricting will imply efficiency gap in the same 

22      direction in subsequent years.  I don't know if he 

23      set the threshold because that was the threshold 

24      that the plaintiffs wanted him to set or whether he 

25      set it for another reason.  That I'm not sure of.

Page 120

1 Q.   Why don't you go to figure 32 in the Jackman report. 

2      It's on page 67.  

3 A.   Sixty-seven.  Okay.  I see it.  

4 Q.   Looks remarkably like our art museum here at the 

5      lakefront.  Would you explain to us or describe for 

6      us what Jackman is displaying in figure 32?

7 A.   Give me a moment.  He has a lot of figures.  

8      (Witness reading.) I believe this represents 

9      Jackman's confidence that an efficiency gap observed 

10      in a first election of a certain number would be 

11      durable to a certain rate of confidence over the 

12      rest of the decade.  

13 Q.   Okay.  And can you identify any flaws in how Jackman 

14      assembled figure 32?

15 A.   Flaws in how he assembled it?  

16 Q.   Yeah.  That's the question.  

17 A.   Do you mean do I think it is a correct 

18      representation of the data that he says he is 

19      representing?  

20 Q.   That's -- that's -- 

21 A.   Yes, I think it is a correct representation of the 

22      data that he is representing.  I don't have any 

23      reason to believe it's not.

24 Q.   And what's the confidence rate associated with an EG 

25      of below minus seven percent?
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1 A.   I mean it looks like it's just over .95.

2 Q.   And that's above the 95 percent confidence commonly 

3      used in the social sciences, isn't it?

4 A.   Yes, but I would disagree that his method actually 

5      represents a useful measure of what will happen in 

6      the future.  

7 Q.   Well, the answer to my question is yes?

8 A.   Yes.

9 Q.   Okay.  Thank you.  All right.  And -- 

10           MS. GREENWOOD:  Can we take a break?  

11           MR. EARLE:  Yeah.  We can take a break.  

12           (Break taken from 1:00 p.m. to 1:10 p.m.)

13           MR. EARLE:  Back on the record.  

14 BY MR. EARLE:  

15 Q.   Okay.  On page 13 of your report, subsection A, 

16      you've got a -- we're going back to this -- and this 

17      is I guess opinion number three.  Okay.  "The 

18      plaintiffs' complaint does not include a crucial 

19      second part to the empirical test for presumptive 

20      unconstitutionality," which you define as sens -- 

21      "sensitivity testing for future results."  Correct?

22 A.   Yes.

23 Q.   All right.  And how would you recommend that that 

24      sensitivity testing be carried out?

25 A.   I would have no particular recommendation as to how 
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1      the sensitivity testing be carried out since I'm not 

2      the one proposing the test.

3 Q.   Okay.  But if you were asked to carry out 

4      sensitivity testing for that work, for those 

5      calculations, how would you do it as a matter of 

6      methodology?

7 A.   So if you're asking if I were asked what is the 

8      likelihood that an efficiency gap would -- observed 

9      in a particular election would -- 

10 Q.   No, observed in the first election after the map -- 

11      the decennial cycle, the first election after the 

12      map is drawn.  

13 A.   That an efficiency gap observed in the first 

14      election after a particular cycle -- if I were being 

15      asked what the likelihood that that efficiency gap 

16      would persist throughout potential future elections 

17      in the decade, with the caveat that I am not 

18      suggesting that this should be the test for 

19      constitutionality, just if I was asked to do that 

20      from an academic perspective, I think what I would 

21      want to do is develop some sort of measure for the 

22      plausibility of future overall electoral 

23      environments in some way -- 

24 Q.   I'm sorry, future what?

25 A.   The plausibility of future electoral environments, 
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1      and by that I mean the overall statewide vote share 

2      for a particular party.  All right.  So there could 

3      be an electoral environment where there is a 

4      democratic wave where the democrats get 58 percent, 

5      and that might occur with some probability.  You 

6      know, you might have a 50/50 election with some 

7      probability.  You might have a 60/40 republican 

8      election with low probability, but some probability.  

9      So you'd probably want to develop some sort of 

10      methodology to think about what the range of 

11      possible electoral environments would be.

12 Q.   So is that a long-worded way of saying that you 

13      would recommend using a uniform swing assumption?

14 A.   Right.  And then applying that range and situating 

15      the current -- the immediately previous or the 

16      observed election results within that range, I would 

17      probably do something like applying a uniform swing.  

18 Q.   Okay.  So -- 

19 A.   I think -- I think that's not -- off the top of my 

20      head that's the sort of a reasonable way to do that.

21 Q.   Okay.  So you would base that -- that -- that 

22      uniform swing assumption based on future electoral 

23      environments based on past electoral data, election 

24      data, correct?

25 A.   Yes.  Based on past election data.  Yes.  
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1 Q.   And now, in their article, Stephanopoulos and McGhee 

2      make this determination by looking at the variation 

3      that has historically occurred in state legislative 

4      elections using the entire range from the 10th to 

5      the 19th -- 90th percentile of this historical 

6      variation.  You -- you agree this is a reasonable 

7      approach?

8 A.   Can you point to where in the article you're finding 

9      that?  

10 Q.   Sure.  Coming right up.  

11           MR. STEPHANOPOULOS:  Look on page -- 

12           MR. EARLE:  Look on page -- 

13           MR. STEPHANOPOULOS:  -- 35.

14           MR. EARLE:  35.  

15           MR. STEPHANOPOULOS:  So it's the beginning of 

16      section 3B.  

17           THE WITNESS:  This is footnote 153 that you're 

18      drawing from?  

19           MR. STEPHANOPOULOS:  Yeah.

20           MR. EARLE:  Yeah.  

21           THE WITNESS:  And is your question whether I 

22      would object with the -- 

23 BY MR. EARLE:

24 Q.   No, the question is that this is a reasonable 

25      approach, isn't it?  
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1 A.   What I think is not particularly reasonable about 

2      this specific approach is that you are taking the 

3      result of a particular election and swinging that 

4      result, rather than trying to situate that 

5      particular election result within the context of 

6      possible election results and altering your swings 

7      based on where that particular wave that you're 

8      observing happened within the range of possible 

9      election results.  

10 Q.   I'm not sure I got what you just said.  Can you -- 

11      could you restate that?  Because the question is the 

12      methodology or approach exemplified by the 

13      Stephanopoulos and McGhee in the footnote 53, that's 

14      a reasonable approach?

15 A.   Can I give an example of where I think it might not 

16      be reasonable that might eliminate this?  

17 Q.   Well, first from a methodological point of view is 

18      it a reasonable approach?

19 A.   I think there are aspects of it that are not 

20      reasonable.

21 Q.   Okay.  What would you recommend instead?

22 A.   Again stating that this is not what I would 

23      recommend as a test of constitutionality, but 

24      specifically if I were asked the empirical question 

25      of what is the likelihood that an efficiency gap 
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1      will endure to be the same sign in future election 

2      results given the result of a particular -- one 

3      particular election, presumably -- 

4 Q.   The first --

5 A.   -- the first --

6 Q.   -- election.  

7 A.   -- right, what would I do?  What you -- what I think 

8      you would want to do is you would want to figure out 

9      the range of possible election -- possible overall 

10      election results, say statewide election results, 

11      all right?  

12 Q.   Uh-huh.  

13 A.   You would want to situate the actual result that was 

14      observed within that range.

15 Q.   Uh-huh.  

16 A.   And that might cause you to want to deviate more in 

17      one direction than in another, right?  So, for 

18      instance, if we took a result like 2008 where 

19      overall the democrats say won the overall vote by 11 

20      percent, this is nationwide congressional popular 

21      vote, right?  If we were to deviate that 11 percent, 

22      say what is the 7.5 percent in either direction, all 

23      right, that wouldn't give you the range of possible 

24      election results because it wouldn't give you the 

25      possible election result that happened two years 
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1      later which was that the republicans won the 

2      national result by I think seven or eight percent.  

3           So you'd want to come up with some sense that 

4      that was a -- that particular election that was 

5      observed was one that lie -- that lied on the 

6      extreme of the range of possible election results.  

7      And so when you were doing the sensitivity testing, 

8      you would want to test for more sensitivity in the 

9      republican direction than in the democratic 

10      direction.

11 Q.   Okay.  So if you did that, you would think the 

12      results of the sensitivity testing are reliable 

13      then, right?  

14 A.   I would think that they would give you a fairly 

15      accurate estimate for the likelihood that an 

16      efficiency gap would persist throughout the decade.  

17 Q.   Okay.  Thank you.  So now, when Jackman calculates 

18      the odds that a plan with a certain efficiency gap 

19      in this first election will flip signs over its 

20      lifetime, those are figures 29 and 30 --

21 A.   Uh-huh.

22 Q.   -- he takes into account all recorded plans, doesn't 

23      he?

24 A.   I believe he excludes a number of plans for various 

25      different reasons.  
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1 Q.   Well, all reported plans for which data is 

2      available?

3 A.   Yes, I believe he includes all the plans which meet 

4      certain qualifications.  Right.  Like he excludes 

5      multimember districts and various things like that.

6 Q.   Yeah.  That's what you meant.  I understand.  

7 A.   Yes.

8 Q.   So when Jackman calculates the confidence rate 

9      associated with different efficiency gap thresholds, 

10      he again takes into account all recorded plans for 

11      which the data is available, right?  Figures -- and 

12      I'm referring here figures 32 and 33.  Doesn't he?

13 A.   Okay.

14 Q.   Is that correct?

15 A.   Those are his data points.  

16 Q.   Right.  Don't all recorded plans exhibit a greater 

17      total variation than sensitivity testing would 

18      capture?

19 A.   So my understanding of this graph is that he is only 

20      looking at the first election result following 

21      redistricting.

22 Q.   Right.  

23 A.   Right?  

24 Q.   That's -- that's the -- the -- 

25 A.   Yes.
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1 Q.   -- the threshold EG that is used -- 

2 A.   Yes.

3 Q.   So you asked me a question.  That is the -- the 

4      first EG that he's using to determine durability.  

5 A.   Yes.  So he's only looking at a very narrow range of 

6      actual electoral environments, those being the 

7      specific environments that occurred in 1972, 1982, 

8      1992, 2002, I believe.

9 Q.   That's all election environments that historically 

10      preexisted the EG; isn't that right?

11 A.   He's only looking at the specific electoral 

12      environments that occurred in those four specific 

13      years.  Those do not encompass the range of possible 

14      electoral environments that might happen in the 

15      future.  And in fact, I think they don't include 

16      what we would normally consider wave elections or 

17      more extreme election results that might generate 

18      less durability.

19 Q.   Isn't he looking at all -- after -- isn't he looking 

20      at all elections that occurred after the 1972, 1982, 

21      1992, 2002 elections?

22 A.   What he is observing here is what is the likelihood 

23      that given the election results, say for instance, 

24      in 1992, what is the likelihood that it will deviate 

25      in future elections in the 1990s?  All right?  
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1      However, what he is not looking at is given the wave 

2      election that occurred in 1994 -- 1992 was a roughly 

3      evenly balanced national election, 1994 was not.  He 

4      doesn't include any elections in his baseline here 

5      that would be considered wave elections at a 

6      national level.  

7           And there's no reason why if we're applying 

8      this in the future we wouldn't observe a wave 

9      election at a national or statewide level during the 

10      first election following redistricting.

11 Q.   Well, in order to develop or determine that 

12      likelihood, he considers all election results --

13 A.   That's not -- 

14 Q.   -- not just the 1972, 1982, et cetera; isn't that 

15      so?

16 A.   No, he is not -- this graph has nothing to do with 

17      the likelihood that a wave election will occur.  

18      He's observing the likelihood that an efficiency gap 

19      will be observed given a wave election.

20 Q.   Right.  

21 A.   Not -- not the likelihood that a wave election will 

22      occur.  And what I'm saying here is that there is a 

23      completely reasonable likelihood that a wave 

24      election could occur in the first election cycle 

25      following redistricting, which would generate 
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1      completely different results with respect to the 

2      durability of the efficiency gap during the election 

3      subsequent in that decade than what Jackman observes 

4      in his graph.

5 Q.   Do you agree that a uniform swing assumption is not 

6      entirely reliable?

7 A.   I agree that it's not entirely reliable.  

8 Q.   Do you agree that Jackman's approach avoids the 

9      reliance on the uniform swing assumption?

10 A.   Yes, Jack -- well, Jackman's approach does not 

11      perhaps have some of the problems that a uniform 

12      swing assumption might have, but I think his 

13      methodology is much more problematic in other ways.  

14 Q.   All right.  If you -- if you weren't going to carry 

15      out sensitivity testing, how would you recommend 

16      setting the efficiency gap threshold using past 

17      electoral data?

18 A.   I'm not recommending setting a threshold for 

19      constitutionality of an efficiency gap.

20 Q.   But if you were asked to do that, how would you do 

21      it?

22           MR. KEENAN:  Objection.  Calls for a legal 

23      conclusion.  

24           MR. EARLE:  No, I'm asking how he would do it.  

25           MR. KEENAN:  Yeah, how he would set a legal 
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1      standard.  So like -- 

2           MR. EARLE:  How you would -- I'm asking -- 

3      well, you can call it a legal standard.  We're 

4      asking him to set the threshold.

5           THE WITNESS:  I would not set a threshold 

6      because I don't believe efficiency gap is an 

7      appropriate measure of the constitutionality of a 

8      gerrymander.

9 BY MR. EARLE:

10 Q.   You told us how you would do it with sensitivity.  

11      Now tell us how you would do it with past election 

12      results.  

13 A.   You were asking an empirical question with respect 

14      to sensitivity testing.  All right?  How would I 

15      determine the likelihood that X will happen given Y?  

16      Now you're asking me to make a judgment about the 

17      constitutionality.  

18 Q.   No, I'm asking how you -- same question.  I'm not -- 

19      read -- read the question.  Listen to it carefully.  

20      And I understand you want -- you're anxious to 

21      advocate your -- you know, your position and your 

22      opposition to using the efficiency gap, but that's 

23      not what I'm asking you.  

24 A.   Okay.  Read the question.  

25           (Question read:  You told us how you would do 
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1      it with sensitivity.  Now tell us how you would do 

2      it with past election results.)

3           THE WITNESS:  Can you define "it"?  

4 BY MR. EARLE:

5 Q.   How you would develop a re -- a robustness check, if 

6      you will, a reliability for testing durability, a 

7      reliable way of testing durability of the first -- 

8 A.   I think I answered that with respect to the 

9      sensitivity testing.

10 Q.   Right.  Now if you were limited to using past 

11      election results, how would you -- how would you 

12      check that robustness, if you will, of the 

13      durability measure?

14 A.   I see.  So you're asking if I was not allowed to use 

15      a hypothetical -- use a uniform swing or develop 

16      hypothetical --

17 Q.   Right.  

18 A.   Now I understand it better.  I think at a minimum 

19      you would want to look at all election results, say 

20      given not just the first election after 

21      redistricting.  You'd want to look at given any 

22      election, what is the probability of a deviation in 

23      the sign of the -- of the efficiency gap at some 

24      other point during the decade or at some other point 

25      given some time period that you're interested in, 
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1      but you wouldn't want to only highlight those 

2      particular -- arbitrarily highlight only those 

3      particular elections that occurred in the first 

4      decade after redistricting, which I think rather 

5      coincidentally don't include any wave elections 

6      where I think the least durability is going to be 

7      observed.  

8 Q.   Okay.  Look at now figures 27 and 28.  Got them?  

9      Those take into account all elections, don't they?  

10      Not just the first election after redistricting?

11 A.   So the point estimates here are the proportion of 

12      elections that display an efficiency gap at least 

13      that large, including all elections in Jackman's 

14      data set.  

15 Q.   Right.  

16 A.   Yes.  Sorry, I -- okay.  This is the blue dots.  

17      Right?  

18 Q.   Right.  

19 A.   Yes.

20 Q.   That's what it says.  

21 A.   The blue dots.  That's what I'm defining.  Is there 

22      another question?  I'm sorry.

23 Q.   Read the -- read the -- could you read the question, 

24      please?  

25 A.   And the red dots show the proportion among all 
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1      plans -- 

2 Q.   Exceeding -- 

3 A.   -- that have -- exceeding threshold to have an EG 

4      with opposite sign.  

5 Q.   Right.  

6 A.   And this is at some other point during the decade?  

7      Again he has a lot of figures here so I forget 

8      exactly which figures are showing what.

9 Q.   Well, you're looking at figure 27 and you're looking 

10      at figure 28.  Do you understand those?

11 A.   I do understand them.  Yes.

12 Q.   Okay.  So now I'll have the question read to you.  

13           (Question read:  Okay.  Look at now figures 27 

14      and 28.  Got them?  Those take into account all 

15      elections, don't they?  Not just the first election 

16      after redistricting?)

17           THE WITNESS:  Yes.

18 BY MR. EARLE:

19 Q.   That's the question you have before you.  What's the 

20      answer?

21 A.   Yes.

22 Q.   Okay.  And so they're the kind of analysis you would 

23      want to conduct, right, that you just described a 

24      few moments ago?  

25 A.   This is closer to the analysis that I want to 
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1      conduct, yes.

2 Q.   How different would you say figures 27 and 28 are 

3      from figures 29 and 30?

4 A.   I think they're very different.  

5 Q.   How?

6 A.   They show a much greater number of plans having an 

7      efficiency gap the opposite sign given a particular 

8      threshold.

9 Q.   What exactly are those differences?  Can you 

10      quantify them?

11 A.   Well, I believe if you look at say a efficiency gap 

12      of negative .7, right, it's showing that like 35 

13      percent of plans at that threshold, negative .7, 

14      have an efficiency gap of the -- show an efficiency 

15      gap of the opposite sign at some point during the 

16      decade.  I believe I am interpreting this correctly.  

17      Again the figure's a little bit complicated so --

18 Q.   Okay.  Compare the EG of minus seven percent in 

19      figure 27 and figure 29.  What are the corresponding 

20      blue and red dots?

21           MR. KEENAN:  Object as vague.  I don't 

22      understand it.  If you do, you can answer.

23           THE WITNESS:  So this is only showing the first 

24      election?  29?  

25 BY MR. EARLE:  
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1 Q.   Yeah.  27 is all elections.  29 is the first 

2      election.  

3 A.   Well, in this case it does look like he's showing 

4      that an efficiency gap of negative .7 will have an 

5      opposite sign efficiency gap at 25 percent at 

6      negative .7.

7 Q.   Okay.  

8 A.   Which is a little bit -- seems a little bit 

9      inconsistent with his confidence estimates in the 

10      later graphs so I'm not completely sure why he's 

11      getting those confidence estimates.

12 Q.   What's the figure for 29?  What's the figure -- 

13      what's it for 29?

14 A.   For figure 29?  I think at negative .7 it was 

15      showing something like 25 percent.  Again I'm just 

16      looking at the graph and eyeballing.

17 Q.   Compare 27 and 29 then.  

18 A.   So 27 was 35 percent and 36 percent, something like 

19      that.  29 was 24 percent, 25 percent, something like 

20      that.  

21 Q.   Okay.  So that's the entirety of the gap that comes 

22      from considering just the first election, right?

23 A.   It looks like figure 9 -- 

24 Q.   Versus all elections?

25 A.   First election or all elections?  
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1 Q.   No, first election.  

2 A.   Twenty-nine shows the first election.

3 Q.   Uh-huh.  

4 A.   And it's showing that at a point -- an efficiency 

5      gap observed in the first election of negative .7 

6      there is about a 24 percent chance that it will 

7      change in sign at some point during the next decade.  

8      Again I believe I'm interpreting this correctly.

9 Q.   Okay.  All right.  Buried the theme a little bit 

10      here.  

11           The second sentence of the first paragraph on 

12      page 16 of your report, when, quote -- you write, 

13      when measuring the bias in a map from an academic 

14      standpoint, imputing vote share in unopposed races 

15      seems entirely appropriate as do the specific 

16      methods used in both reports to make these 

17      imputations, close quote.  All right.  

18           Did I read that accurately?

19 A.   Yes.

20 Q.   And that's your position, right, that Jackman 

21      imputed vote share in unopposed races in an entirely 

22      appropriate method?

23 A.   Yes, I do not have any objection to the imputation 

24      decisions in the Jackman report.

25 Q.   Do you know what Sean Trende said about that?
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1 A.   No, I don't.

2 Q.   Okay.  Haven't you used presidential election 

3      results in your work to measure districts' 

4      underlying partisanship?

5 A.   Yes.

6 Q.   And don't these assume all districts are contested 

7      and there's no incumbent when you do it?

8 A.   Yes, but I am not doing it to predict future 

9      election results.  

10 Q.   Okay.  Didn't Wisconsin's own redistricting advisor, 

11      Keith Gaddie, assume no incumbents in coming up with 

12      his predictions for Act 43?

13 A.   The only knowledge I have of this is what was 

14      written in the plaintiffs' filings.

15 Q.   Well, do you find it curious that you have been 

16      hired by the State of Wisconsin, the GAB, to defend 

17      the map and criticize the EG, and they didn't 

18      provide you with this information?

19 A.   No.

20 Q.   If the state in formulating the map came up with an 

21      analysis, wouldn't you want to see it, that 

22      predicted partisan performance?

23 A.   I don't think it's particularly relevant to the 

24      opinions that I'm offering.  

25 Q.   You think it's irrelevant that the person drawing 
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1      the map for the state, the expert hired by the state 

2      to help them draw the map came up with a model to 

3      predict partisan performance?  You think that's 

4      irrelevant?

5 A.   Irrelevant to what?  

6 Q.   To determining whether or not there's been an 

7      intentional gerrymander here.  

8           MR. KEENAN:  Object to the extent it calls for 

9      a legal conclusion.  

10           THE WITNESS:  I don't believe that I have been 

11      hired as an expert to determine intent.  

12           MR. EARLE:  Okay.  

13           (Exhibit No. 25 marked for identification.)

14 BY MR. EARLE:  

15 Q.   Showing you what's been marked as Exhibit 25, and I 

16      will represent to you that this was a memo written 

17      by Keith Gaddie dated April 17, 2011 and was 

18      produced by him as part of his reliance material, 

19      and he provided testimony on behalf of the GAB in 

20      the Baldus case.  Take a look at it.  

21 A.   Okay.  

22 Q.   Take a moment to read it.  

23 A.   (Witness reading.)

24           MR. KEENAN:  So you're representing that?  

25           MR. EARLE:  Yes.  
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1           MR. KEENAN:  We don't have the actual document?  

2           MR. EARLE:  You have it.  You guys produced it 

3      to us.  The State of Wisconsin attorney general 

4      representing the GAB produced it to us in -- at the 

5      Keith Gaddie deposition when they produced his thumb 

6      drive of his -- 

7           MR. KEENAN:  Is this the actual document that 

8      was produced?  

9           MR. EARLE:  It's a print of his thumb drive 

10      that was produced.  

11           MR. KEENAN:  But I'm asking did you copy -- 

12           MR. EARLE:  This is a printout of what was 

13      on -- 

14           MR. KEENAN:  Of what was on -- like the exact 

15      thing?  

16           MR. EARLE:  The metadata would show that this 

17      was drafted by Keith Gaddie, and his testimony would 

18      say that this was drafted by him on April 17, 2011.

19           MR. KEENAN:  Okay.  I just wanted to know 

20      whether it was an actual document or just like a -- 

21           MR. EARLE:  No, this was -- and it was the 

22      subject of deposition testimony as well.  

23           THE WITNESS:  Okay.  

24 BY MR. EARLE:

25 Q.   Okay.  So you read the document?
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1 A.   Yes.

2 Q.   Okay.  Now, don't you think it would be useful for 

3      you to have the data that the State of Wisconsin 

4      used, the authors of the Act 43 used to calculate 

5      and predict partisan performance in the remap 

6      process as they redistricted?

7 A.   Not necessarily.  I don't see how this particular 

8      data would be particularly informative to my report.  

9 Q.   Okay.  Do you think it would be significant to 

10      compare the predicted partisanship performance to 

11      the actual partisan performance after the passage of 

12      the act?

13 A.   Can you repeat the question?  

14           (Question read:  Do you think it would be 

15      significant to compare the predicted partisanship 

16      performance to the actual partisan performance after 

17      the passage of the act?)

18           THE WITNESS:  Depends what you mean by 

19      "significant."  I am not surprised that the election 

20      results in 2012 would conform well to predicted 

21      partisan performance based on an even baseline of 

22      partisan balance.  Because that was the actual 

23      result in 2012, that you had a result that was very 

24      even on the basis of partisan ballots.  

25           So it would certainly not surprise me that the 
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1      results were very close in that particular election.  

2      I don't think that's necessarily informative for 

3      future elections.  

4 BY MR. EARLE:

5 Q.   Okay.  Do you know -- do you know if Ken Mayer had a 

6      variable for incumbency in his report?

7 A.   Well, he does have a variable for whether an 

8      incumbent was running in a particular seat.  

9 Q.   Okay.  You criticized Mayer for assuming that all 

10      districts didn't have incumbents, right?

11 A.   In the demonstration plan, the performance in the 

12      demonstration plan, I believe I am accurate in his 

13      assumption that there are no incumbents -- or there 

14      is no incumbency effect in any district.

15 Q.   How do you recommend that Mayer take into account 

16      which districts have incumbents?

17 A.   I am not recommending that Mayer necessarily take 

18      that into account, but I think the fact that that is 

19      not taken into account reflects the possibility -- 

20      reflects the plausibility of the expectation that a 

21      legislature could draw such a map or would draw such 

22      a map in a hypothetical circumstance.

23 Q.   Okay.  Well, but if you were to take it into 

24      account, how would you recommend he do it in order 

25      to meet with your satisfaction?
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1 A.   If I were asked to -- 

2 Q.   Your confidence.  I'm sorry.  

3           We have to take turns.

4 A.   I'm sorry.

5 Q.   If -- how would you recommend that Ken Mayer take 

6      incumbency into account in order to satisfy your 

7      confidence in his work?

8 A.   I would not -- I would not recommend anything to 

9      take incumbency into account.  I would just discount 

10      the effectiveness of this particular methodology in 

11      general in rebutting a presumption of 

12      constitutionality if we're accepting the plaintiffs' 

13      test in the first place.

14 Q.   You've criticized him for not taking it into 

15      account, right?  Am I understanding that properly?

16 A.   I am not --

17 Q.   Am I understanding that properly that you criticize 

18      Ken Mayer for not taking incumbency into account?

19           MR. KEENAN:  I object as it calls for 

20      speculation as to what Mr. Earle understands.  

21           THE WITNESS:  Okay.  I object to making the -- 

22      drawing the conclusion that this is a plausible map 

23      that could have been drawn because there are so many 

24      other factors that are different from the time when 

25      the map actually had to be drawn.  The amount of 
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1      knowledge that he both uses and does not use is so 

2      much different from that which the legislature knew 

3      and didn't know at the time when they had to draw 

4      the map.  

5 BY MR. EARLE:

6 Q.   So it would be more realistic to take incumbency 

7      into account then, right?

8 A.   It would be realistic if we were predicting what 

9      type of map a legislature will draw.

10 Q.   Answer the question I asked.  I'll have the court 

11      reporter read it to you.  

12           (Question read:  So it would be more realistic 

13      to take incumbency into account then, right?)

14           THE WITNESS:  I think you would generate more 

15      real -- you would probably generate more realistic 

16      results for the particular election that you are 

17      generating counter factual results for if you did 

18      take incumbency into account.

19 BY MR. EARLE:

20 Q.   How would you do it?

21 A.   Well, I suppose that you know where the incumbents 

22      live and you know which incumbents actually did run 

23      in the election so you could apply the incumbency 

24      advantage in those elections that are in districts 

25      where the incumbents live.  
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1 Q.   Okay.  Do you criticize -- you criticize Mayer for 

2      using 2012 election results to calculate his plan's 

3      efficiency gap, right?

4 A.   I -- I don't -- I criticize using that as a 

5      conclusion for what the legislature would have 

6      expected the efficiency gap in 2012 to be.

7 Q.   Okay.  So how would you recommend that Mayer use 

8      pre-2012 election results to calculate a plan's 

9      efficiency gap?

10 A.   To calculate what the efficiency gap in 2012 would 

11      have been?  

12 Q.   Right.  

13 A.   Again I don't have an objection to that, but from 

14      the perspective of the legislature prior to knowing 

15      what the election result in 2012 would have been, if 

16      he's trying to simulate what they would have guessed 

17      the efficiency gap of a plan would be, they would 

18      not know the 2012 election result.

19 Q.   If they had to make the prediction, what data would 

20      you use?

21 A.   I suppose you would use a range of possible election 

22      results judging from the historical range -- drawn 

23      from the historical range of observed historical 

24      election results.  

25 Q.   If you're -- if these approaches that you've now 
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1      stated had been used by Mayer, would you still have 

2      an objection to his choice of data?

3 A.   I'm trying to picture how that data would -- how 

4      that would actually be incorporated into his 

5      methodology.  Certainly I think it was unrealistic 

6      to expect a legislature to actually use that sort of 

7      methodology.  It is -- it is entirely unclear to me 

8      if you were to ask a legislature to draw a map that 

9      will have a low efficiency gap in the next election, 

10      without knowing what the next election would be, I 

11      would have no idea how to instruct the legislature 

12      to do that.

13 Q.   Okay.  So to sum up, if you were given the 

14      assignment before 2012, okay, of estimating the 

15      efficiency gap that the demonstration plan would 

16      exhibit in 2012, exactly how would you do it?  I 

17      want you to take what you've testified -- 

18 A.   So before -- so before an election has actually 

19      happened --

20 Q.   Right.  

21 A.   -- how would I estimate what would -- what would be 

22      the efficiency gap in this plan without knowing what 

23      the overall election result in a particular year 

24      will be?  

25 Q.   Yeah.  
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1 A.   Right?  I suppose the best estimate for something 

2      like that would be to look at the range of 

3      historical election results, perhaps overweighting 

4      by recent election results, and estimate what the 

5      probability of an overall say statewide result would 

6      be.  And then you would want to, for each 

7      probability, weighted probability, you would want to 

8      generate the efficiency gap under that election 

9      result, and then you would compile the -- right, 

10      essentially you would be integrating across that 

11      whole range of election results.  

12 Q.   Okay.  And that would satisfy your concerns?

13 A.   It would satisfy my concerns about what the expected 

14      efficiency gap of this particular plan would be in a 

15      hypothetical election where you didn't know the 

16      result.  

17 Q.   Right.  It would satisfy your concerns about 

18      knowability?

19 A.   Correct.

20 Q.   How close is what Gaddie did to your preferred 

21      approach?

22 A.   I don't know what Gaddie did.

23           MS. GREENWOOD:  Exhibit 25.  

24 Q.   Exhibit 25.  

25 A.   As far as I know, the Wisconsin legislature did not 
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1      attempt to estimate an efficiency gap so I couldn't 

2      tell you.

3 Q.   Well, you have a description of what he did here, 

4      right, in Exhibit 25?  

5 A.   Yes, he provided data to the legislature, but I 

6      don't know how they used this data.  

7 Q.   He described what he -- how he organized the data, 

8      correct?  He says he -- he created a measure of 

9      partisanship?

10 A.   Yes.  So he is creating -- sorry.  Go ahead.  

11 Q.   He -- he went through the electoral data for state 

12      office and built a partisan score for the assembly 

13      districts that was based on a regression analysis of 

14      the assembly vote from 2006, 2008, and 2010, and it 

15      was based on prior election indicators of future 

16      election performance, right?

17 A.   Right.  

18 Q.   Okay.  Now, how similar is that to what -- what your 

19      approach is?

20 A.   It's not very similar.  

21 Q.   How -- how is that different?

22 A.   It sounds like what Gaddie is doing is he's 

23      determining a single partisanship score for each sub 

24      unit, whatever the sub units are.  This is the 

25      district, for each hypothetical district, a single 
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1      partisanship score, but he doesn't associate that 

2      single partisanship score with a probability of 

3      being -- with a probability of actually observing a 

4      specific election outcome in a future election.  

5           So he's looking at -- he's looking at districts 

6      relative to each other.  He's not looking at the 

7      possibility of variation within a district across 

8      time.  

9 Q.   Okay.  

10           (Break taken 1:51 p.m. to 1:58 p.m.) 

11 BY MR. EARLE:  

12 Q.   So you say that Ken Mayer's way is not the way to 

13      evaluate the propensity of a state's underlying 

14      geography to generate bias, right?

15 A.   Well, showing that you could design one hypothetical 

16      plan that would show a particular efficiency gap 

17      does not demonstrate the underlying propensity of a 

18      state to show an efficiency gap or whatever -- 

19      however you want to measure the bias.

20 Q.   And in your report you suggest three ways that that 

21      might be approached?

22 A.   Okay.  

23 Q.   Right?

24 A.   Yes.

25 Q.   Yes?
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1 A.   Yes.

2 Q.   Okay.  And one of those is comparing the bias 

3      observed in Wisconsin to other comparable states 

4      during the same period, correct?  That's at page 18 

5      of your --

6 A.   Yes.  

7 Q.   -- report?  We have to -- you have to wait until I 

8      finish before you say yes.  Okay.  So the answer is 

9      yes?

10 A.   Yes.

11 Q.   Okay.  What other comparable states during that same 

12      period are you referring to?

13 A.   Well, no particular -- no specific states in 

14      particular, but I would say states that are similar 

15      to Wisconsin hypothetically on a range of possible 

16      factors that, you know, I look at in some of the 

17      research that I've done, like urbanization or like 

18      underlying partisan propensity or state size, right?  

19      So you wouldn't want to necessarily compare it to a 

20      very small or very large state.

21 Q.   So you didn't have any states in mind when you wrote 

22      that in your report on page 18?

23 A.   Well, I think I probably would say I had states in 

24      mind that were of similar size to Wisconsin, but 

25      again it was not referring specifically to any 
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1      particular states.  

2 Q.   What states of similar size did you have in mind?

3 A.   Hypothetically perhaps something like Michigan or 

4      Missouri.

5 Q.   Did you carry out any quantitative comparison 

6      between Wisconsin and any other states?

7 A.   For this report, no.

8 Q.   Okay.  Do you have a methodology in mind as to how 

9      that comparison would be executed?

10 A.   Well, in the article that you referred to that I had 

11      published earlier in the deposition, I do compare 

12      the bias that it's generated in different states.  

13      Again for congressional maps of course I'm only 

14      looking at a couple of election cycles and with a 

15      very simplified model.  So that's the idea that I 

16      have in mind.  

17 Q.   Is Pennsylvania one of those?

18 A.   Yes, I think it's fair to say Pennsylvania would 

19      probably be a fairly comparable state.

20 Q.   You think that the dynamic, the geo political 

21      dynamic of the Philadelphia metropolitan area is 

22      similar to that of the Milwaukee metropolitan area?  

23      Let me rephrase that.  

24           Do you think that the geographic clustering of 

25      partisans in the Philadelphia metropolitan area is 
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1      analogous to the geographic clustering of partisans 

2      in the Milwaukee metropolitan area?

3 A.   This is an empirical question which I have not done 

4      any specific measurements for.  I would tend to 

5      think that there are probably similarities based on 

6      my background knowledge.

7 Q.   Is this -- would you be applying an eyeball test to 

8      that?

9 A.   Eyeball test.  I suppose that's fair.

10 Q.   What?

11 A.   I suppose that's a fair characterization.  

12 Q.   Would you ever rely on an eyeball test?

13 A.   Occasionally it's probably sufficient.  

14 Q.   You think it's sufficient for providing an opinion 

15      to a court?

16 A.   Well, if I see someone shoot another person, I'm 

17      seeing that with my eyeballs and I would testify to 

18      that in court so that would be an eyeball test.

19 Q.   But you're not here as a witness to a murder.  

20      You're here as an expert providing the court or 

21      trying to provide the court with expert opinion.  

22 A.   Yes.

23 Q.   Presumably grounded in standards that govern your 

24      profession, correct?  An eyeball test meet those 

25      standards?
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1 A.   Well, probably not, but this test has not been -- I 

2      mean it's not like there's a better test that's been 

3      done by any of the plaintiffs' experts on this 

4      point.  

5 Q.   The third way to evaluate the propensity of a 

6      state's underlying geography to generate bias that 

7      you mention in your report on page 18 is simulating 

8      non-partisan districts?

9 A.   Yes.

10 Q.   You have that in mind?

11 A.   Yes.

12 Q.   What do you mean by "non-partisan districts"?

13 A.   I am -- I think there are a number of hypothetical 

14      ways that someone could simulate hypothetical 

15      districts.  The one that I know most prominently and 

16      which I mention in the report is the Chen and Rodden 

17      method of randomly selecting, randomly generating 

18      districts for a variety of states based on certain 

19      standards of compactness and continuity.

20 Q.   Can you identify any flaws with the Chen and Rodden 

21      methodology?

22 A.   Well, for instance, I know they don't take into 

23      account like Voting Rights Act considerations.

24 Q.   Okay.  That's one.  Do they comply with respect for 

25      political subdivisions?  
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1 A.   Well, in the way that I believe you're thinking, no.

2 Q.   Okay.  And do they respect communities of interests?

3 A.   Not deliberately so.

4 Q.   And I would represent to you that the Wisconsin 

5      constitutional -- Constitution Article IV, section 4 

6      says that redistricting districts are to be bound by 

7      county, precinct, town, or ward lines to consist of 

8      contiguous territory and to be in as compact a form 

9      as practicable.  Does that approach comply with 

10      that?

11 A.   I think for the most part it does.  They do -- they 

12      do respect precinct lines, or I guess they would be 

13      ward lines.  In Wisconsin -- they don't actually 

14      simulate Wisconsin specifically in their article.  

15      They also do try -- they certainly try to respect 

16      contiguity, and I believe they try to respect 

17      compactness.  Again they have a number of ways that 

18      they program this, which might vary the amount of 

19      weight that they give that sort of standard, but 

20      they do definitely consider those factors.  

21 Q.   But not political subdivisions, correct?

22 A.   Beyond the precinct, or I suppose in Wisconsin ward 

23      level, I believe not.  

24 Q.   Okay.  And Chen and Rodden simulated plans aren't a 

25      random sample of the whole universe of possible 
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1      plans, are they?

2 A.   They are a sample of the possible plans given 

3      their -- the methodology that they have programmed, 

4      which of course does respect contiguity and 

5      compactness and precinct lines.

6 Q.   Haven't Chen and Rodden been criticized for not 

7      coming up with a random sample even of that 

8      universe?

9 A.   Are you referring to something specific?  I am not 

10      sure.  I am not aware of the criticism that you're 

11      referring to.  

12 Q.   How about any work by any political -- Princeton 

13      political scientists?

14 A.   Are you referring to the Does Gerrymandering Cause 

15      Polarization work that does other random sampling?  

16 Q.   No.  All right.  Chen and Rodden haven't simulated 

17      any maps for Wisconsin, have they?

18 A.   Certainly not in any published work.

19 Q.   Okay.  And Chen and Rodden haven't simulated any 

20      maps using state legislative election results, have 

21      they?

22 A.   Well, Chen and Rodden do not use -- Chen and Rodden 

23      simulate maps over a variety of number of possible 

24      districts.  All right?  So they're not just 

25      specifically simulating this is the maps that will 
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1      be generated by -- in Florida given that Florida has 

2      25 or 27 congressional districts.  They look at what 

3      would be the bias observed if we allot 100 districts 

4      to Florida or 50 districts to Florida or 200 

5      districts to Florida.  So they measure at each 

6      number of districts what the average bias would be.  

7      So I would say they do set out to simulate both the 

8      congressional and the state legislative electoral 

9      environment across a variety of a number of possible 

10      seats.

11 Q.   But they only use presidential election results, 

12      don't they?

13 A.   You mean in terms of determining the baseline 

14      partisanship?  

15 Q.   Yes.  

16 A.   I believe that's true.  Yes.  

17 Q.   Okay.  Have you tried to quantify what percent of 

18      the overall pro republican trend you talk about in 

19      the EG is due to greater republican control of the 

20      redistricting process versus the partisan political 

21      geography of the state?

22 A.   I don't believe that I specifically have tried to 

23      quantify that.

24 Q.   You have not?

25 A.   No.
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1 Q.   Okay.  Are there any studies to your knowledge that 

2      do that?

3 A.   That use efficiency gap in particular?  No, not as 

4      far as I know.

5 Q.   Are there any studies that try to tease out partisan 

6      control of the legislative process as opposed to 

7      partisan geographic clustering as the basis or the 

8      contribution to bias?

9 A.   Well, of course my article does that in a fairly 

10      simplistic way with respect to the congressional 

11      election results in 2012, 2014.  

12 Q.   You have no idea what the relative contribution to 

13      republican bias in Wisconsin is as a result of 

14      political geography, do you?

15 A.   I have not generated a specific estimate of that.

16 Q.   Okay.  And you're not going to be providing an 

17      opinion about that in the course of this case; isn't 

18      that right?

19 A.   I have not been asked to provide an opinion about 

20      that specifically.

21 Q.   It's not in your report, right?

22 A.   It is not in my report.  No.

23 Q.   And, therefore, it will not enter this case, 

24      correct?

25 A.   I don't know if I'm -- at some future point I'm 
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1      allowed to provide another report or something like 

2      that.  

3 Q.   It's true that republicans controlled many more 

4      state legislatures in 2010 and 2000 cycles than in 

5      previous cycles; isn't that true?

6 A.   Yes.  Well, than in at least immediately previous 

7      cycles.  Yes.

8 Q.   Are you aware of any studies on the trends in 

9      partisan clustering over time?

10 A.   Studies on the trends in partisan clustering over 

11      time.  There are certainly studies on the bias over 

12      time in election results.

13 Q.   Uh-huh.  The question was partisan clustering.  

14 A.   There are studies about the way that people are 

15      increasingly identify -- or increasingly correlating 

16      where they live and what their partisanship is.

17 Q.   What are the studies?

18 A.   It was a book by Levendusky on partisan sorting.  I 

19      mean I'd have to get back to you off the top of my 

20      head.  

21 Q.   Are you aware of Glazer's work in finding --

22 A.   Oh, well, this isn't -- can you -- I believe I am 

23      somewhat aware of this, yes, but if you can be more 

24      specific.

25 Q.   Well, I asked you if you can identify any studies 
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1      that found an increase in partisan clustering over 

2      time, right?  And you didn't identify any studies, 

3      right?

4 A.   Okay.  

5 Q.   Is that correct?

6 A.   Yes.

7 Q.   Okay.  And I asked then you if you're aware of 

8      Glazer's work finding that there has not been an 

9      increase in partisan clustering?

10 A.   Okay, I'm not -- 

11           MR. KEENAN:  You did not ask him that.

12 BY MR. EARLE:  

13 Q.   I'm asking you that now then.  

14 A.   I'm aware of work by Glazer.  I'm not particularly 

15      aware of that study.  

16 Q.   In Wisconsin what evidence do you have that there's 

17      a concentration of democratic voters in compact 

18      urban areas in Wisconsin?

19 A.   Well, in my report I did do the analysis at the ward 

20      level that shows that there are a lot more wards 

21      that are concentrated with democrats than heavily 

22      concentrated with republicans.

23 Q.   Do you translate that into districts anywhere?

24 A.   Do I do an analysis of districts?  

25 Q.   No.  Do you translate that into comparative 
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1      concentration in districts?

2 A.   Well, what districts would you be referring to?  

3 Q.   Wisconsin legislative districts.  

4 A.   Do I look at the concentration of voters in the 

5      Wisconsin legislative districts?  This is what 

6      you're litigating over.  That's the result of 

7      intentional districting as opposed -- that's not the 

8      result of like -- I'm a little bit confused by your 

9      question.  

10 Q.   I'll rephrase.  I'll come at it a different way.  Go 

11      to figure 1.  

12 A.   Yes.

13 Q.   Have you got it in front of you?

14 A.   Yes, I do.

15 Q.   Okay.  Let me open up to it.  Tell us what it shows.  

16 A.   It shows the number of wards in Wisconsin and the 

17      share of the population that's -- or the share of 

18      the voting population that those wards consist of as 

19      reflected in the 2012 voting data that would have a 

20      particular baseline partisanship or what I would 

21      predict would be a particular share of the vote in a 

22      50/50 statewide election.  

23 Q.   The number of wards data doesn't take into account 

24      the population of each ward, does it?

25 A.   The number of wards data does not.  The share of 
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1      population data does.  

2 Q.   Okay.  Let's compare the -- the heights of the bars 

3      here in the 40 to 50 percent range.  

4 A.   Okay.  

5 Q.   The democrat and the 60 -- the 50 to 60 democratic 

6      range.  Do you see those two there?

7 A.   Yes.  I do see them.

8 Q.   Okay.  And first of all, what are those heights?  

9      Compare them.  Tell me what they would represent.  

10 A.   The fact that the bars in the 40 to 50 percent range 

11      are higher than the bars in the 50 to 60 percent 

12      range suggest that there are more wards that 

13      marginally lean republican than there are wards that 

14      marginally lean democratic.

15 Q.   Okay.  And what are the heights?  What's the 

16      difference?

17 A.   In which bars?  The blue bars or the -- 

18 Q.   The red bars.  

19 A.   In the red bars.  Well, it looks like it's about 27 

20      percent in the case of these lean republican 

21      districts and about 22 percent in the case of the 

22      lean democratic.  

23 Q.   Is that a significant difference?

24 A.   I think it is a -- I think it is a substantively 

25      significant difference.  I would also include the 

Page 163

1      bars that are in other places on the graph showing a 

2      substantively significant difference.

3 Q.   That's not the question.  

4           MR. EARLE:  Read the question back.  

5           (Question read:  Is that a significant 

6      difference?)

7           THE WITNESS:  If you're speaking of statistical 

8      significance, that doesn't have a particular meaning 

9      in this case because I'm not drawing from the 

10      sample.  This is the entire universe of Wisconsin 

11      wards.  So it is a difference.

12 BY MR. EARLE:

13 Q.   Do you think that it's a substantively large 

14      difference?

15 A.   Yes, I think it's a substantively large difference.

16 Q.   Three percent is a substantively large difference?

17 A.   I think it's a little more like four or five 

18      percent, but -- 

19 Q.   Why don't you give us a precise difference.  

20 A.   Well, okay.  I don't have the figures.  It's 

21      probably about four percent.  Right?  

22 Q.   Okay.  

23 A.   I think that is -- I think that is a fairly large 

24      difference if you're talking about bias.  

25 Q.   What is the height of just the 40 or 50 dem column?
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1 A.   This is the red bar?  

2 Q.   Yeah.  

3 A.   It looks like it's about 26 percent.  

4 Q.   That's a pretty high number.  It shows a republican 

5      skew, right?

6 A.   Yes.

7 Q.   Uh-huh.  This has already been marked as Exhibit No. 

8      1 in the deposition, the Ken Mayer report.  Page 41.  

9      Compare the height of the Mayer bar at 50 to 60 

10      republican.  

11 A.   I should mention this includes an annex that I did 

12      not receive.  

13 Q.   It's a part of the report itself on page 41.  

14 A.   Okay.

15 Q.   It's not an annex.  

16 A.   Okay.  

17 Q.   You did see this, right?

18 A.   Yes.

19 Q.   Okay.  Can you compare that?  How many districts?

20 A.   Compare it in what way?  

21 Q.   Well, I'm going to ask you a question.  How many 

22      districts are in the 50 to 60 percent range in 

23      the -- in the chart --

24 A.   This is -- 

25 Q.   -- on figure 12?
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1 A.   So this is -- the 55 percent bar?  

2 Q.   Fifty all the way to 60.  So -- 

3 A.   The 55 percent bar is 17, the 60 percent bar is 25.  

4      Is that what you're asking?  

5 Q.   Yeah.  What's the sum of that?  How many districts 

6      is that?

7 A.   Forty-two.

8 Q.   And that's -- 

9 A.   Forty-two percent of districts.  Is that -- so I 

10      guess out of 99 so it's pretty close, right?  

11 Q.   Uh-huh.  That's a significant difference, right?

12 A.   That is a large number of districts I suppose.  

13 Q.   So 42 percent of the districts.  How does that 

14      percentage compare to the share of wards in the 50 

15      to 60 percent range on your chart?

16 A.   Well, it's somewhat larger.  

17 Q.   In the 50 -- 50 to 60 percent republican bar?

18 A.   The number of districts in that range is somewhat 

19      larger than the number of wards in that range as a 

20      percentage of population in Wisconsin.  Yes.  

21 Q.   Right.  It's fair to say that the district 

22      distribution under Act 43 does not look like the 

23      ward distribution on your chart; isn't that right?

24 A.   I think there are -- there are differences.  I think 

25      that's fair to say.
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1 Q.   And those are significant differences in terms of 

2      the -- of this case; isn't that right?

3           MR. KEENAN:  Object as vague.  

4           THE WITNESS:  I think there are noticeable 

5      differences.

6 BY MR. EARLE:

7 Q.   Well, it's fair to say that -- that the district 

8      distribution is substantially more skewed in the 

9      republican direction; isn't that correct?

10 A.   It would depend on what you mean by substantially, 

11      but yes, it is -- there are a greater percentage of 

12      districts in that bin than there are wards.  That's 

13      true.  

14 Q.   Okay.  Well, how -- by how much does it skew in that 

15      direction?

16 A.   Well, it looks like it's about 15 percent.

17 Q.   Okay.  What's that calculation based on?

18 A.   The percentage of districts in that bin minus the 

19      percentage of wards in that -- minus the share of 

20      population that lives in wards in that bin.  

21 Q.   That's much more significant than the three or four 

22      percent difference you talked about earlier based on 

23      your chart; isn't that true?

24 A.   Well, I think it's imprecise to say significant in 

25      this context.  It's larger.

Page 167

1 Q.   It's a lot larger, isn't it?

2 A.   I mean a 15 seat difference is a substantial 

3      difference.

4 Q.   Okay.  How many districts are in the 40 to 50 

5      percent republican bucket?

6 A.   Isn't that what you just asked?  Oh, 40 to 50?  17.

7 Q.   How many?

8 A.   Seventeen.

9 Q.   And what's the difference within the 50 to 60 

10      percent republican bucket?

11 A.   Difference from what?  

12 Q.   From 40 to 50 percent to 50 to 60 percent.  

13 A.   This is in the Mayer graph?  

14 Q.   Yeah.  Figure 12.  

15 A.   Well, it would be about 25.  

16 Q.   Twenty-five.  25 percent, correct?

17 A.   Twenty-five districts or I guess that's about 25 

18      percent.  

19 Q.   And how much larger than the four percent in your 

20      chart is that?

21 A.   Well, it's about 20 percent larger.

22 Q.   Okay.  So your chart dramatically distorts the 

23      practical political reality represented by figure 12 

24      in Ken Mayer's report, correct?

25 A.   My chart shows the underlying geography of 

Page 168

1      Wisconsin.  It's not a representation of the 

2      Wisconsin district map.  I'm not sure what you mean 

3      by "distorts."  This does not purport to be a 

4      representation of the Wisconsin district map.  

5 Q.   Well, is your chart supposedly a representation of 

6      partisan geography that supports your thesis?

7 A.   I think the chart is -- supports the thesis that 

8      there is republican bias in the partisan geography 

9      of Wisconsin.

10           MR. EARLE:  Can you -- I'm sorry, can you 

11      repeat that?  

12           (Answer read:  I think the chart is -- supports 

13      the thesis that there is republican bias in the 

14      partisan geography of Wisconsin.)

15 BY MR. EARLE:  

16 Q.   To the extent that that thesis is predicated on your 

17      chart is inconsistent with what is shown in Ken 

18      Mayer's chart, figure number 12 on page 41 of the 

19      report; isn't that correct.  Let me withdraw that 

20      question.  I'll phrase it this way.  

21           Wisconsin's underlying geography is not 

22      accurately reflected in the current districts of Act 

23      43; isn't that true?

24           MR. KEENAN:  Object as vague.  

25           THE WITNESS:  It's -- 
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1 BY MR. EARLE:

2 Q.   I mean at least -- 

3 A.   The districts -- okay, the distribution of 

4      partisanship in the districts in Wisconsin is not 

5      identical to the distribution of partisanship of the 

6      wards.  I agree with that.  Yes.

7 Q.   Okay.  And -- and using -- the district distribution 

8      is much more skewed in the republican direction than 

9      the ward distribution; isn't that true?

10 A.   It is more skewed in the republican direction.

11 Q.   Significantly more skewed; isn't that true?

12 A.   Depends on what you mean by "significantly."  I --

13 Q.   Well, what is the percentage difference?

14 A.   It depends on how you define it, but it is 

15      noticeably more skewed.  

16           MS. GREENWOOD:  Can we take a break?  

17           MR. EARLE:  Yeah.  Take a break.  

18           (Break taken 2:24 p.m. to 2:38 p.m.) 

19           MR. EARLE:  On the record.  Mark this as the 

20      next exhibit.  

21           (Exhibit No. 26 marked for identification.)

22 BY MR. EARLE:  

23 Q.   Showing you what's been marked as Exhibit 26.  

24 A.   This is my website.

25 Q.   Exhibit 26.  This is a printout that we made off of 
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1      your academic home page, and it's the section that's 

2      captioned "Media"?

3 A.   Okay.

4 Q.   Do you recognize it?

5 A.   I do.

6 Q.   Now, you listed these items on there because you 

7      consider them to be relevant representations of your 

8      work in the area of political science and elections, 

9      correct?

10 A.   Yes.

11 Q.   In particular gerrymandering, correct?

12 A.   Yes.

13 Q.   And on there you have a citation to The Monkey Cage 

14      blog, correct?

15 A.   Yes.

16 Q.   And didn't -- you also have posted on another blog.  

17      What's it called?

18 A.   Oh, okay.  So I think Wonkblog.  I think what the 

19      Wonkblog -- I think Wonkblog just posted linking to 

20      one of my Monkey Cage articles.  It's part of the 

21      Washington Post website.  It's just two sections.

22 Q.   Okay.  So off -- we had an off-the-record discussion 

23      relative to the subpoena duces tecum in which you 

24      indicated that you would later produce to us 

25      printouts of the -- all the Monkey Cage material 
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1      that you've offered?

2 A.   Yes.

3 Q.   Authored, correct?

4 A.   Yes.

5 Q.   And you'll provide that to counsel and counsel will 

6      provide it to us at your convenience --

7 A.   Sure.

8 Q.   -- after this deposition.  

9 A.   Yes.

10 Q.   Okay.  Now, did you post anything on the Wonkblog 

11      yourself, any -- any entries, any commentary?

12 A.   No, I believe that the Wonkblog entry I'm referring 

13      to is simply a link to one of my Monkey Cage posts.

14 Q.   Okay.  The -- okay.  Your Monkey Cage posts, are 

15      there comments that you've placed on the Monkey Cage 

16      website in response to other posts by other people?  

17      In other words, have you participated in discussion 

18      on the Monkey Cage web page regarding the postings 

19      of other authors regarding redistricting?

20 A.   Oh, have I made comments about other articles on the 

21      Monkey Cage website?  

22 Q.   Right.  

23 A.   I think I might have at the old Monkey Cage website 

24      before it was associated with the Washington Post.  

25 Q.   Okay.  Would you include those in your production to 
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1      counsel?  Because I believe they are -- it is my 

2      opinion that they are responsive to the subpoena.  

3 A.   Okay.  I will try to find them.  I'm not completely 

4      certain that they would be saved, but I don't see 

5      why they wouldn't be.  I can look for them.  

6 Q.   Okay.  And we'll mark -- and we'll ask the court 

7      reporter to mark this section as a document request 

8      to -- as a -- I guess a deferred compliance with the 

9      subpoena that we'll get later.  Okay?

10 A.   Okay.  

11 Q.   Can you do that in the next week?

12 A.   Yes.

13 Q.   Okay.  Okay.  Then we'd like to actually ideally get 

14      it before our rebuttal report is due.  

15           MR. KEENAN:  Yeah, can you just look this week 

16      then?  

17           THE WITNESS:  Yeah.

18           MR. EARLE:  Okay.  Good.

19           THE WITNESS:  That's fine.

20           MR. EARLE:  All right.  Great.  

21 BY MR. EARLE:

22 Q.   Now, as I look at Exhibit 26, I'm assuming that what 

23      you list here is material that you consider to be 

24      credible, right?

25 A.   Yes.
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1 Q.   Okay.  And -- and your -- you list amongst these 

2      things a caption that's called What is 

3      Gerrymandering?  Discussion -- and you cite it as 

4      "discussion of my research in gerrymandering primer 

5      on Vox.com" dated April of 2014.  Are you familiar 

6      with that?

7 A.   I am familiar with it.  I don't exactly recall the 

8      details of what the -- the whole article was.  

9 Q.   Okay.  Well, you -- you're placing it as an example 

10      of your work, right?

11 A.   Yes.

12 Q.   On --

13 A.   Yes.  If I recall correctly the way that Vox.com 

14      formats this sort of article is it's a series of 

15      like cards.  It's almost like a slide show, and my 

16      research is discussed on one slide in the slide 

17      show.  I don't remember the content of what all of 

18      the slides in this -- what they call a card stack 

19      referred to in the gerrymandering primer.

20 Q.   Well, do you consider the card stack to be an 

21      accurate description of the substance that's within 

22      it?

23 A.   Well, I would imagine the card stack includes 

24      opinions from many -- from both journalists and 

25      politicians and various political scientists with 
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1      various opinions on subjects related to 

2      gerrymandering, some of which I would consider 

3      reliable and some of which I perhaps would not.  

4 Q.   Okay.  Well, we'll figure that out then.  Mark this 

5      as Exhibit 27.  

6           (Exhibit No. 27 marked for identification.)

7           THE WITNESS:  Can I get a copy of this?  

8           MR. EARLE:  Yes, I'm sorry.  Here you go.  Now, 

9      I just selected various pages.

10           MS. GREENWOOD:  This is just card one.  

11           MR. EARLE:  This is just card one.  Okay.

12           MS. GREENWOOD:  I marked them separately.  

13 BY MR. EARLE:  

14 Q.   This is card one, and it's captioned What is 

15      Gerrymandering?  And it reads, in the U.S., every 

16      state elects a certain number of people to the House 

17      of Representatives, a number that's based on the 

18      U -- on the census count of the state's population, 

19      Pennsylvania, for instance, elects 18 House members 

20      so Pennsylvania has to be divided into 18 

21      congressional districts with roughly equal 

22      populations.  In most U.S. states this process is 

23      controlled by the majority party in the state 

24      legislature.  

25           Did I read that correctly?
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1 A.   Yes.

2 Q.   Partisan gerrymandering occurs when this map-drawing 

3      process is intentionally used to benefit a political 

4      party -- a particular political party to help that 

5      party win more seats in the legislature or more 

6      easily protect the ones it has.  The goal is to 

7      create many districts that will elect members of one 

8      party and only a few that will elect members of the 

9      opposite party.  You can see Pennsylvania's 

10      congressional district map below.  And there's a 

11      portrayal of the map.  Correct?  

12           Do you have any substantive disagreement with 

13      the two paragraphs that I just read under the 

14      caption What is Gerrymandering?  

15 A.   Well, I assume you're referring to their ostensible 

16      definition of partisan gerrymandering which I think 

17      I've already clarified is not the definition that I 

18      use in coding partisan gerrymanders in my research.

19 Q.   But do you think that from the perspective of a 

20      political scientist studying the process of 

21      gerrymandering, that that's an inaccurate 

22      definition?

23 A.   I don't think there is a uniform definition among 

24      political scientists of what they would call 

25      partisan gerrymandering or how they would code that 
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1      in a data set or use that in casual conversation.

2 Q.   Okay.  Would you like to distance yourself from the 

3      definition that's used here in What is 

4      Gerrymandering, Exhibit 27?

5 A.   I wouldn't say I would want to explicitly distance 

6      myself in that here it's being used in a very casual 

7      way.  People use -- people use terms to refer to 

8      many different things.  

9 Q.   Okay.  At the back of the -- further on the other 

10      side of the maps on the last page of Exhibit 27, it 

11      reads, "Gerrymandering can affect any legislative 

12      body that has to have districts drawn, which 

13      includes both the U.S. House of Representatives and 

14      every state legislature.  And since political power 

15      is at stake, fights over redistricting are often 

16      quite intense."  

17           Do you disagree with anything that I just read?

18 A.   I don't see anything that I would disagree with 

19      there.

20 Q.   Okay.

21           MS. GREENWOOD:  Next?  This is 28.  

22           (Exhibit No. 28 marked for identification.)

23 BY MR. EARLE:  

24 Q.   Showing you what's been marked as Exhibit 28.  This 

25      is another page.  
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1 A.   Okay.

2 Q.   Okay.  And it's captioned How Does Gerrymandering 

3      Work?  Okay.  Would you read into the record the -- 

4      the first paragraph?

5 A.   "The idea behind gerrymandering is pretty simple.  

6      You pack your opponent's supporters together into 

7      very few districts.  Then you make other districts 

8      relatively more balanced, but you place enough of 

9      your supporters in most of them to give you an 

10      advantage.  The hoped-for result is that your party 

11      loses a few districts hugely, yet wins a majority of 

12      districts comfortably.  All partisan gerrymanders 

13      boil down to that basic concept, Eric McGhee of the 

14      Public Policy Institute of California told me in 

15      2014."  

16 Q.   Do you have any argument with Eric McGhee's quote on 

17      this Exhibit 28?

18 A.   I would agree that in general partisan bodies who 

19      are drawing political maps tend to use the technique 

20      of packing opponent supporters together into very 

21      few districts.

22 Q.   And they also use the technique of cracking?

23 A.   And making the other districts relatively more 

24      balanced but place enough supporters in most -- I 

25      think that is a fair description of the way that 
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1      most partisan gerrymanders operate.  Yes.

2 Q.   So you would agree that the efficiency gap is a 

3      tally of all the cracking and all the packing that 

4      goes on in a given plan?

5 A.   No.  

6 Q.   What is the basis of your disagreement with that?

7 A.   I believe that efficiency gap -- that gap -- the 

8      efficiency gaps can be generated from many sources, 

9      of which packing and cracking could potentially be 

10      one, but there are many other sources I think as I 

11      observe in my report where you could observe a large 

12      efficiency gap that would not result from packing 

13      and cracking, nor would packing and cracking 

14      necessarily generate a high efficiency gap depending 

15      on the overall electoral environment.

16 Q.   List the other factors.  

17 A.   Well, I think as I demonstrated, a desire to create 

18      competitive elections in a balanced way would not be 

19      evidence of packing and cracking, yet in certain 

20      electoral environments that would display a high 

21      efficiency gap.  

22           My example of proportional representation, 

23      right, in certain electoral environments, for 

24      instance, favoring strongly one party would display 

25      an efficiency gap against that party because 
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1      proportionate representation -- it would be 

2      proportionate rather than the hyper-proportionate 

3      representation that would be described by the 

4      neutral efficiency gap.  And also you could, for 

5      instance, have an electoral environment in which the 

6      districts that are relatively more balanced in a 

7      packing and cracking scenario, you'd have an 

8      electoral environment in which the districts that 

9      are relatively more balanced, but slightly 

10      advantageous towards the gerrymandering party in a 

11      50/50 baseline scenario would instead all be won by 

12      the out party, the non-gerrymandering party in a 

13      wave election favoring them.  That would generate an 

14      efficiency gap in favor of the party that did not 

15      gerrymander the map.

16 Q.   Did you -- are you aware of any facts in Wisconsin 

17      that would indicate that what you just described was 

18      a part of the gerrymandering process here in 

19      Wisconsin?

20 A.   I am not aware of any facts that considered, for 

21      instance, competitiveness or proportional 

22      representation.

23 Q.   Answer the question I asked you, please.  

24           MR. EARLE:  Can you read it -- read the 

25      question to him, please?  
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1           (Question read:  Did you -- are you aware of 

2      any facts in Wisconsin that would indicate that what 

3      you just described was a part of the gerrymandering 

4      process here in Wisconsin?)

5           THE WITNESS:  I think it's possible that 

6      districts drawn in Wisconsin, you could observe a 

7      reverse efficiency gap if the electoral environment 

8      was strongly favoring the democrats enough.  That 

9      would not be evidence of packing and cracking on the 

10      democratic side.  I think again this is a 

11      hypothetical.

12 BY MR. EARLE:

13 Q.   Okay.  Let's go to the next one.  If we define -- 

14      one more question.  If we define packing as 

15      districts that one party wins by a large margin and 

16      cracking as districts that the one party loses -- 

17      that party loses by a relatively smaller margin in a 

18      particular election, can anything other than packing 

19      or cracking result in a large efficiency gap?

20 A.   I think I listed various other factors that could 

21      result in a larger efficiency gap in the previous 

22      answer.  

23 Q.   Wouldn't those other factors simply result in 

24      packing and cracking?

25 A.   What I'm suggesting is if you were to draw a map in 
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1      which every district was competitive, you could 

2      observe a large efficiency gap in the case of a 

3      relatively mild wave election in which one party won 

4      a super majority of seats.  That would not be the 

5      result of what I would consider packing and 

6      cracking.

7 Q.   The fact that it's a small margin despite a wave 

8      election means it's the result of cracking, isn't 

9      it?

10 A.   No, no, I'm sorry.  Let's say you have democrats -- 

11      there was a wave election in which democrats won 55 

12      percent of the statewide vote.  If all of the seats 

13      were drawn to be roughly 50/50 or 51/49 or 52/48 -- 

14 Q.   Some of the seats are cracked or I mean some of the 

15      seats are packed.  

16 A.   You're saying factors outside of packing and 

17      cracking?  

18 Q.   Right. 

19 A.   Your question was factors outside of packing and 

20      cracking.  I'm suggesting factors outside of packing 

21      and cracking that could generate a large efficiency 

22      gap.  Now, if you're adding on seats that are 

23      intentionally packed or cracked, then that seems to 

24      be -- I'm not understanding the premise of your 

25      question now.  
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1 Q.   Yeah.  Yeah.  Okay.  We'll -- we'll end our quibble 

2      over the definition of packing and cracking.  

3 A.   Okay.  

4 Q.   Okay.  Let's go to Exhibit 29.  

5           (Exhibit No. 29 marked for identification.)

6 Q.   Showing you what's been marked as Exhibit 29.  

7 A.   Yes.

8 Q.   This is the section or the card in the Vox.com web 

9      page that contains your quotes.  Okay?  

10 A.   Okay.  

11 Q.   I draw your attention to category number 1, 

12      Geography as a GOP Bias.  

13 A.   Okay.  

14 Q.   Okay.  You're quoted as saying -- and I'll read the 

15      quote in the -- it says, "And Nicholas Goedert" -- 

16 A.   It's go Goedert.

17 Q.   -- "Goedert, a post-doc fellow at Washington 

18      University in St. Louis, wrote a paper that found 

19      geography was more important in explaining the 2012 

20      House results than gerrymandering was."  

21           Did I read that correctly?

22 A.   Yes.

23 Q.   Okay.  And a little bit further down, it says, 

24      quote, but the more you account for incumbency, the 

25      less the intentional partisan gerrymandering is 
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1      going to matter, close quote, Goedert told me in 

2      2014.  

3           Is that an accurate quote?

4 A.   I'm sure it's an accurate quote.  Yes.

5 Q.   Now, the most important one, the one -- principal 

6      one I wanted to read to you is the first sentence of 

7      section 3.  And it says Partisan Gerrymandering.  

8           And it says, "Finally, all of the analysts 

9      quoted above," and that includes you, "agree that 

10      there truly were some egregious partisan 

11      gerrymanders that affected 2012 results.  For 

12      instance, Ohio, Pennsylvania, North Carolina, and 

13      Virginia.  Republican candidates won 49 percent and 

14      53 percent of the House vote in each state, yet each 

15      state's congressional delegation ended up about 70 

16      percent republican.  States such as Michigan and 

17      Florida on the GOP side and Illinois and Maryland on 

18      the" republican -- "on the democrat side are also 

19      frequently pointed to as being gerrymandered.  But 

20      any analysts blaming the democrats' failure to take 

21      the House solely on gerrymandering is probably too 

22      simplistic."  

23           Did I read that accurately?

24 A.   Yes.

25 Q.   Is there anything I just read that you disagree 
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1      with?

2 A.   I don't think I ever explicitly characterized any 

3      map as an egregious partisan gerrymander.  If they 

4      are referring to me as among all of analysts, 

5      they're probably just referring to the data that was 

6      provided in my article.  I certainly don't think I 

7      gave a quote suggesting that, you know, there are 

8      truly some egregious partisan gerrymanders that 

9      affected 2012 results.  I certainly would not have 

10      characterized a partisan gerrymander as egregious.

11 Q.   You don't think there were any egregious 

12      gerrymanders affecting 2012 results; is that what 

13      your testimony is? 

14 A.   That's not what my testimony is.  My testimony is 

15      that I was -- that it would not be correct to assume 

16      that I was an analyst quoted agreeing that there 

17      were egregious partisan gerrymanders.

18 Q.   I gotcha.  A follow-up question?

19 A.   All right.

20 Q.   Is it your position that there were no egregious 

21      partisan gerrymandering affecting the 2012 

22      congressional election results?

23 A.   Well, I would -- I think the term egregious is 

24      asking for a personal opinion rather than an expert 

25      opinion drawn from political science.  I think that 
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1      I impulsively believe that there were some 

2      republican gerrymanders that were egregious in the 

3      sense that I am personally a democrat and I would 

4      like to see democrats elected, and the fact that the 

5      democrats were not able to be elected in the 2012 

6      results in some of these elections, was -- you know, 

7      made me unhappy.  

8 Q.   Now, in your view all political discourse that 

9      occurs about the existence or non-existence -- well, 

10      about the existence of supposedly egregious 

11      gerrymanders is they're all wrong, they're -- it's 

12      just political geography?

13 A.   No, no, no, no.  I don't -- I don't think that -- it 

14      is certainly not my position that the bias generated 

15      in the maps in 2012 was entirely the -- was entirely 

16      the effect of political geography.  I certainly 

17      think there was an intentional gerrymander on these 

18      maps, yes.

19 Q.   I'm going into a slightly different subject here.  

20           When examining partisan trends within a state, 

21      do you agree that the -- that the optimal geographic 

22      unit is one that has roughly the same population?

23 A.   Same population as -- you mean -- 

24 Q.   Each other.  

25 A.   -- across time you should be analyzing population 
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1      units that have the same pop -- you should be 

2      examining units that have the same population.

3 Q.   Or similar populations?

4 A.   I think that's probably a fair characterization.

5 Q.   Do you agree that counties vary dramatically in 

6      their populations?

7 A.   Yes.

8 Q.   Okay.  And do you know how large the difference 

9      between Wisconsin's most populous and least populous 

10      counties are?

11 A.   Not off the top of my head, no.

12 Q.   Do you think that a county-level version of your 

13      figure 1 would be useful as your ward level version?

14 A.   Would be as useful as my ward level version?  

15 Q.   Yeah.  

16 A.   I think it would probably not be as useful because 

17      many counties are going to be very very large, and 

18      thus, if you're looking at -- you might not -- 

19      because I assume the largest counties in Wisconsin 

20      are going to be urban counties, that you might not 

21      entirely characterize -- accurately characterize the 

22      clustering of population that might occur within 

23      those counties, within different areas of those very 

24      large counties that might be captured by analysis of 

25      ward level data.  
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1 Q.   So you would recommend against carrying out an 

2      analysis of partisanship using Wisconsin's counties 

3      as the unit for analysis?

4 A.   I wouldn't necessarily recommend against it.

5 Q.   So you think --

6 A.   I -- I think all analysis can be helpful.  Some can 

7      be more helpful than others.

8 Q.   So notwithstanding the variance in population?

9 A.   I think it would still be informative.  I think it 

10      might not be quite as informative as the analysis at 

11      the ward level.  

12 Q.   Would it be as reliable empirically?

13 A.   I don't know what you mean by "reliable."

14 Q.   Accurate, to use another --

15 A.   You mean would it be an accurate characterization of 

16      trends in partisanship?  

17 Q.   Right.  

18 A.   I think it would be slightly less accurate than the 

19      analysis at the ward level.

20 Q.   Would you trust the conclusions from the county 

21      level analysis as at the same level you would trust 

22      an analysis based on ward level?

23 A.   I would trust them slightly less.

24 Q.   Slightly less?

25 A.   It would depend on the exact form of the analysis.
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1 Q.   There are various ways to measure the geographic 

2      clustering of democratic and republican voters, 

3      right?

4 A.   Yes, I would imagine so.

5 Q.   If we divide wards into democratic and republican 

6      leaning groups and then calculate the average margin 

7      of victory of the top-of-the-ticket candidate for 

8      each group, what does that tell us, if anything, 

9      about the extent of geographic clustering?

10 A.   Well, it would -- I think it would pretty much tell 

11      you the same thing that my figure 1 told you.  It 

12      would tell you -- it would tell you the distribution 

13      of partisanship among the wards.

14 Q.   Okay.  Can you identify any peer-reviewed literature 

15      that has studied geographic clustering the way I 

16      just described my prior question?

17 A.   Not off the top of my head.  

18 Q.   Would this kind of analysis incorporate any data 

19      about wards -- the actual geographic location of 

20      wards?

21 A.   The hypothetical analysis that you've just told me?  

22 Q.   Yeah.  

23 A.   It doesn't sound like it would.

24 Q.   Okay.  If we take wards of a certain partisan 

25      composition and then calculate how close they are on 
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1      average to other wards of the same partisan 

2      composition, what does that tell us, if anything, 

3      about the extent of geographic clustering?

4 A.   Well, it would be informative as to how easy it is 

5      to link those wards together in a compact district.

6 Q.   Does this approach tell us which wards are adjacent 

7      to a ward of a certain partisan composition?

8 A.   The distance of one ward from another?  

9 Q.   I'm sorry, adjacent.  I'll rephrase the question.  

10           Does this approach tell us which wards are 

11      adjacent to a ward of certain partisan composition?

12 A.   The previous hypothetical analysis that you told 

13      me --

14 Q.   Uh-huh.  

15 A.   -- would not tell you which wards are adjacent to 

16      other wards.  

17 Q.   Okay.  Could this approach be influenced by the 

18      geographic size of the wards?

19 A.   Well, it wouldn't be influenced by the geographic 

20      size of the wards.  It would be -- the -- I mean 

21      it's possible that geographic size of ward could 

22      correlate with partisanship in some way, but the 

23      analysis itself would not be influenced by the 

24      geographic size of the wards.

25 Q.   Would you recommend using the mean instead of the 
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1      median difference between wards of the same partisan 

2      composition?

3 A.   Difference of what?  

4 Q.   Huh?

5 A.   Difference between what?  

6 Q.   Between the wards.  

7 A.   The partisan composition of the wards?  

8 Q.   Yeah.  Uh-huh.  

9 A.   I don't understand what you mean by the mean or the 

10      median in terms of partisan composition.

11 Q.   Of the distance.  

12 A.   I haven't advocated for using any measure of 

13      distance.  

14 Q.   Okay.  Yeah, hypothetically I'm saying.  

15 A.   I would advocate for using the mean or the median 

16      distance between wards?  You mean -- 

17           MR. KEENAN:  I'm just going to object as 

18      incomplete hypothetical, but --

19           THE WITNESS:  Okay.  So you mean some measure 

20      of the cen -- like the centroid of the ward compared 

21      to the centroid of the other ward as opposed to the 

22      distance of all points in a ward compared to all 

23      points in another ward that -- that mean distance?  

24 BY MR. EARLE:

25 Q.   Yeah.  
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1 A.   Yes?  

2 Q.   Yeah.  Uh-huh.  

3 A.   I think those would be relatively equivalent.  I 

4      would think that using the -- the distance between 

5      centroids of a ward would probably be sufficient to 

6      satisfy any minor differences that they would -- 

7      like using the distance between the centroids of the 

8      wards seems like a reasonable -- a reasonable 

9      method.  Using the mean, that's a very -- that's 

10      very complicated.

11 Q.   Well, we're comparing the mean distance between 

12      wards of same composition and the median distance 

13      between such wards.  Which is better, mean or 

14      median?

15 A.   I see.  So you're saying -- okay.  Now I understand 

16      what you're saying.  

17 Q.   Which is better?  The question is which is better?  

18           MR. KEENAN:  Object again as incomplete 

19      hypothetical.  

20           THE WITNESS:  Well, the advantage of median in 

21      general is that -- is that it -- it doesn't distort 

22      your data for outliers, right?  So in that sense I 

23      can certainly see there being outliers in that sort 

24      of data that you wouldn't want to -- again you're 

25      talking about a hypothetical that I have not 
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1      actually given a lot of detailed thought to.  

2           I think that using a median would not be 

3      inappropriate there, but again, I'd have to think 

4      through this a lot more.

5 BY MR. EARLE:

6 Q.   Okay.  Do you agree that it would be easy to draw a 

7      district around wards of the same partisan 

8      composition that are geographically distant but 

9      adjacent to one another?

10 A.   Yes, but in general I think it's fairly easy to draw 

11      districts in many ways.  

12 Q.   Do you agree that it would be difficult to draw a 

13      district around wards of the same partisan 

14      composition that are geographically close but not 

15      adjacent to each other?

16 A.   That are geographically close but not adjacent to 

17      each other?  

18 Q.   Right.  

19 A.   I believe there are examples of districts that 

20      include those sort of wards in many cases so I don't 

21      necessarily think it would be difficult.

22 Q.   Can you identify any peer-reviewed literature that 

23      has studied geographic clustering this way?

24 A.   Not off the top of my head.  

25 Q.   Does this method strike you as an accurate and 
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1      reliable way to study the geographic clustering of 

2      democratic and republican voters in Wisconsin?

3 A.   I don't know, I'd have to think about it more.  

4 Q.   Well, how would you approach it while you're 

5      thinking about it?  What would be the criteria that 

6      you would contemplate?

7 A.   Well, I think -- I actually think that the Rodden 

8      and Chen methodology is a fairly good one in that it 

9      doesn't -- it -- it doesn't really prescribe any 

10      particular method for drawing districts other than 

11      sort of adjustable parameters for contiguity and 

12      compactness.  

13           So to the extent that they would describe a 

14      district as easy to draw if it's easy to randomly 

15      generate, maybe you could measure something along 

16      those lines.  If you're -- like it sounds like the 

17      study that you're suggesting is something like is 

18      the av -- like are districts -- are districts or 

19      wards or counties or something like that of similar 

20      political persuasion close to each other?  If you're 

21      asking like throughout the state, well, I don't know 

22      that's a good measure, right?  

23           Philadelphia and Pittsburgh are very far away 

24      from each other within the context of Pennsylvania 

25      and those might have similar political persuasions.  
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1      So the fact that Philadelphia is far from Pittsburgh 

2      doesn't say anything about the actual concentration 

3      of voters within those particular cities.  And 

4      depending on the size of the district, you could 

5      very well draw many districts that would just 

6      include packed democrats in Pittsburgh or just 

7      include packed democrats in Pennsylvania.

8 Q.   Okay.  I'm going to read something to you.  All 

9      right?  

10 A.   Okay.  

11 Q.   Next, the distance to the nearest neighbor for each 

12      ward was calculated for each subset of partisan 

13      indices.  To visualize this, imagine creating a grid 

14      with all of the D plus 1 wards listed both 

15      horizontally and vertically, parens, if you prefer 

16      an IXJ matrix where both dimensions are defined as 

17      including the number of wards, close parens.  The 

18      distance from the first ward to every other ward is 

19      calculated filling in the first row of our grid.  

20      The smallest value is noted, which represents the 

21      distance from ward 1 to the nearest other ward of 

22      similar partisan index.  The process then repeats 

23      for ward 2, 3, and so forth.  At the end, the median 

24      of the smallest distances is calculated, which gives 

25      us an idea how close the D plus 1 wards are to each 
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1      other.  

2           I utilized the median rather than the mean here 

3      because outlying wards such as Menomonee County 

4      exert an undue amount of leverage on averages.  

5      Okay.  The process is then repeated for D plus 2, D 

6      plus 3 and so forth.  Okay?  

7           Does that seem like -- are you familiar with 

8      any literature that supports that approach?

9 A.   Not off the top of my head.  

10 Q.   What problems can you think of with this approach?

11 A.   Off the top of my head I don't see any problems, but 

12      again it's a little bit out of context for what it's 

13      trying to determine.  

14 Q.   How so?

15 A.   You haven't determined what it's test -- you haven't 

16      told me what it's testing.  I will say -- 

17 Q.   Does this strike you as a good way to -- to measure 

18      the clustering of partisanship?

19 A.   It does not strike me off the top of my head as an 

20      inappropriate way to -- an inappropriate methodology 

21      given what you've just told me, but again it's still 

22      out of context.  Like, for instance, the use of the 

23      median as opposed to a mean there sounds totally 

24      fine to me.  Right?  You'd have to let me like 

25      inspect it a little more closely and give me more 
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1      context to actually come up with a reasonably 

2      informed critique.

3 Q.   So if you ran this analysis, what would it tell you?

4 A.   I've -- you're --

5 Q.   In terms of your type of clustering.  

6 A.   You're reading me -- without even showing me the 

7      like -- what would it tell me?  

8 Q.   Yeah.  About geographic clustering.  

9 A.   It sounds like it would tell you for a particular 

10      partisan -- for a unit with a particular partisan 

11      makeup, it would tell you on average how close the 

12      nearest district was that had the same partisan 

13      makeup.  That sounds to me like what it's telling 

14      me.

15 Q.   Okay.  Would it tell you what wards are adjacent to 

16      each other for purposes of remapping?  

17 A.   I don't think that in itself would tell me what 

18      wards were adjacent to each other.  

19 Q.   Let's go to Exhibit 20.  

20 A.   Do I have Exhibit 20?  

21 Q.   Yeah, it's your article Gerrymandering or Geography?

22 A.   Okay.

23 Q.   I believe it's Exhibit 20.  You have it in front of 

24      you there.  It should be in that stack.  

25 A.   Yes.  I do.
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1 Q.   All right.  I'm going to draw your attention to page 

2      4.  

3 A.   Okay.  

4 Q.   And don't you refer to Wisconsin as a republican 

5      gerrymander here on page 4?

6 A.   Yes.

7 Q.   Okay.  Didn't Wisconsin also exhibit a pro 

8      republican efficiency gap of 15 percent?

9 A.   Are you referring to the data in the table here?  

10 Q.   Yeah.  

11 A.   So I -- I am not measuring exactly efficiency gap 

12      here.  I'm using a slightly different methodology.

13 Q.   Right.  

14 A.   I would estimate that it's probably fairly close to 

15      the efficiency gap.  Yes.

16 Q.   Okay.  All right.  On page 6.  

17 A.   Yes.

18 Q.   Okay.  In two of your remodels, the more thorough 

19      ones, don't you find that democratic gerrymanders 

20      result in a bigger advantage than republican 

21      gerrymanders?

22 A.   I wouldn't characterize it that way because the 

23      difference between those coefficients is not 

24      statistically significant.

25 Q.   The republican ones are not bigger than the 
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1      democratic ones, right?

2 A.   True.

3 Q.   Doesn't this suggest that both parties can 

4      significantly benefit themselves through 

5      gerrymandering regardless of political geography?

6 A.   This suggests that in 2012 both parties did benefit 

7      themselves through gerrymander.

8 Q.   Regardless of political geography?

9 A.   Holding constant political geography.

10 Q.   Yeah.  Using presidential election results, isn't it 

11      true that the pro republican bias under bipartisan 

12      and court gerrymanders largely disappears according 

13      to your work on page 6?

14 A.   Let me refresh my -- yes.  And I think this speaks 

15      to the variation that I see in effects of both 

16      gerrymandering and geography when the overall 

17      election environment is different than it was in the 

18      2012 congressional environment.

19 Q.   Doesn't this suggest that there's no inherent bias 

20      in favor of either side when a plan is drawn without 

21      partisan intent?

22 A.   It shows that there is not necessarily a bias in 

23      favor of one side or another across all possible 

24      election results.  

25 Q.   Okay.  All right.  Let's go to Exhibit 21.  We'll 
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1      cruise through your articles real fast here.  

2 A.   Okay.

3 Q.   I draw your attention again to page 6 here.  Okay.  

4      And don't you find that geography on this page, page 

5      6, don't you find that geography produced a bias of 

6      only two percent in 2014?

7 A.   That is the estimate that I come up with, yes.

8 Q.   Don't you also find that urbanization doesn't have a 

9      statistically significant impact on bias in the -- 

10      in your 2014 model on page --

11 A.   Yes.

12 Q.   -- 7?

13 A.   Yes.  

14 Q.   Is it right that you determined the bias supposedly 

15      due to geography simply by assuming that it's a bias 

16      in states with court-drawn or bipartisan maps?

17 A.   In this article.  Yes.

18 Q.   As you put it, you, quote, assumed the average bias 

19      observed in bipartisan states, parens, seven percent 

20      and two percent in 2012 and 2014 is the overall bias 

21      due to geography?

22 A.   Can you tell me -- 

23 Q.   Page 14.  I'm sorry, I'm on page 14.  Let me -- and 

24      I'll start over --

25 A.   Okay.
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1 Q.   -- to be fair.  Okay.  Page 14 -- well, that doesn't 

2      make any sense.  

3           MR. STEPHANOPOULOS:  It's a footnote.

4           THE WITNESS:  Is this footnote 3?  

5 BY MR. EARLE:

6 Q.   Footnote 3.  Okay.  Good.  So the question again, I 

7      will reword it.  All right.  

8           Is it right that you determined the bias 

9      supposedly due to geography simply by assuming it's 

10      the bias in states with court-drawn or bipartisan 

11      maps?

12 A.   Yes.

13 Q.   Okay.  As you put it, you, quote, assumed the 

14      average bias observed in bipartisan states in 2014 

15      and two thousand -- let me repeat that.  

16           As you put it you, quote, assumed the average 

17      bias observed in bipartisan states is the overall 

18      bias due to geography, correct?

19 A.   In the context of this article.  Yes.

20 Q.   In coming up with this estimate, it's correct that 

21      you don't control for any aspects of the state's 

22      demographics, urbanization, or political 

23      environment; isn't that right?

24 A.   For this estimate.  That's true, yes.  

25 Q.   All right.  Let's go to Exhibit 23.  Draw your 
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1      attention to page 2.  Don't you agree that when 

2      parties have complete control of redistricting, 

3      they, quote, pack members of the opposed party into 

4      a small number of ideologically homogeneous 

5      districts creating some safe incumbents and create a 

6      large number of districts that favor their own 

7      party?

8 A.   Yes, that is how I characterize most partisan 

9      gerrymanders or the general operation of partisan 

10      gerrymanders.

11 Q.   Okay.  I think we're done.  Just we -- you owe us 

12      the documents.  

13 A.   Okay.  

14 Q.   And -- 

15           MR. STEPHANOPOULOS:  Give us two seconds?  

16           MR. KEENAN:  Yeah, let's take a short break.  

17      I'll even think if I have anything to ask.  I may 

18      not have anything.  

19           (Break taken 3:24 p.m. to 3:26 p.m.)

20           MR. EARLE:  Do you have anything?  

21           MR. KEENAN:  I'm not going to have anything.  

22           MR. EARLE:  I think we're done.  

23           MR. KEENAN:  We'd like to sign.  

24           MR. EARLE:  We've asked for an expedited copy.  

25           (Deposition ended at 3:27 p.m.)
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1 STATE OF WISCONSIN   }
2                      }  SS:
3 COUNTY OF WALWORTH   }
4

      I, LAURA L. KOLNIK, Registered Professional 
5 Reporter and Notary Public in and for the State of 

Wisconsin, do hereby certify that the foregoing 
6 proceedings were taken before me on the ____ day of 

_______________, 20_____.
7       

      That the appearances were as noted initially.  
8       

      That before said witness testified, he was first 
9 duly sworn by me to testify the truth, the whole truth 

and nothing but the truth relative to said cause.  
10       

      I further certify that I am neither counsel for, 
11 related to, nor employed by any of the parties to the 

action in which this proceeding was taken; and, further, 
12 that I am not a relative or employee of any attorney or 

counsel employed by the parties hereto, nor financially 
13 interested, or otherwise, in the outcome of this action.
14       

      That the foregoing proceedings are true and correct 
15 as reflected by my original machine shorthand notes taken 

at said time and place.
16       

      Dated this _____ day of _____________, ______
17       

                        _________________________________
18                         LAURA L. KOLNIK, RPR/RMR/CRR

                        Notary Public
19                         State of Wisconsin

                        My commission expires
20                         February 23, 2018
21                         
22                         
23                         
24                         
25
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