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INTRODUCTION

The County of Santa Clara, California; King County, Washington; the City of San
José, California; the City of Atlanta, Georgia; and the County of Arlington, Virginia
(collectively the “Local Government Defendant-Intervenors”), and the States of New
York, California, Colorado, Connecticut, the District of Columbia, Illinois,
Massachusetts, Minnesota, Nevada, New Jersey, New Mexico, Oregon, Rhode Island,
Vermont, Virginia, and Washington; the cities and counties of Cameron County, Texas;
Central Falls, Rhode Island; Chicago, Illinois; Hidalgo County, Texas; Monterey County,
California; New York, New York; Philadelphia, Pennsylvania; Providence, Rhode Island;
and Seattle, Washington; and the United States Conference of Mayors (collectively the
“State and other Government Defendant-Intervenors™), by and through their undersigned
counsel, respectfully request that the Court stay Plaintiffs’ action in light of the
President’s July 21, 2020 Presidential Memorandum titled “Memorandum on Excluding
Illegal Aliens From the Apportionment Base Following the 2020 Census”
(“Memorandum™), 85 Fed. Reg. 44679 (July 23, 2020), which has effectively afforded
Plaintiffs the relief they seek in this litigation. Staying Plaintiffs’ action would conserve
judicial resources and would cause no harm to Plaintiffs.

PROCEDURAL HISTORY

This case began over two years ago on May 21, 2018, when Plaintiffs filed their
Complaint. Dkt. 1. Soon after, Local Government Defendant-Intervenors moved to
intervene on July 17, 2018, and were granted leave to intervene on December 13, 2018.

Dkts. 9, 54. The State and Other Government Defendant-Intervenors moved to intervene



on August 12, 2019, and the Court granted their motion on September 9, 2019. Dkts. 96,
110. Discovery began on September 9, 2019. Dkt. 111. The Court issued a Second
Amended Scheduling Order on June 16, 2020, setting as the close of discovery,
September 23, 2020, with dispositive motions to follow by October 21, 2020. Dkt. 147.
On July 21, 2020, the President issued the Memorandum at issue.
ARGUMENT

The Court has “broad discretion to stay proceedings as an incident to its power to
control its own docket.” Clinton v. Jones, 520 U.S. 681, 706 (1997). Whether a stay is
warranted “calls for the exercise of judgment, which must weigh competing interests and
maintain an even balance.” Landis v. N. Am. Co., 299 U.S. 248, 254-55 (1936).

Consideration of the pertinent factors warrants a stay of Plaintiffs’ action. First,
Plaintiffs will not be harmed. Executive action outside of this litigation has overtaken
their case. The exclusion of undocumented persons from the apportionment base, which
would resolve Plaintiffs’ identified harms, is the purpose and effect of President Trump’s
Memorandum. See Memorandum at 44680 (authorizing the exclusion “from the
apportionment base aliens who are not in a lawful immigration status under the
Immigration and Nationality Act . . . to the maximum extent feasible and consistent with
the discretion delegated to the executive branch”).

Certainly, the Memorandum’s validity is questioned in several recently filed
lawsuits that contest the legality of the Memorandum on statutory and constitutional
grounds. See Dkt. 155 (Defendants’ list of those lawsuits). Unless and until the

Memorandum is invalidated, however, there is nothing further that Plaintiffs could obtain



from this lawsuit. Any concrete relief awarded to Plaintiffs would duplicate the
Memorandum’s effect, and any ruling on the constitutional questions Plaintiffs present
would be an improper advisory opinion, or at a minimum, an unnecessary constitutional
ruling. The point is not that Plaintiffs have prevailed—they most certainly have not—but
independent Executive action has overtaken the basis for Plaintiffs’ lawsuit, at least for
now.

Because Plaintiffs’ case may become pertinent again if the Memorandum is
invalidated, Local Government Defendant-Intervenors and State and Other Government
Defendant-Intervenors do not seek dismissal, but a temporary stay the Court could lift if a
live question is presented anew.

A stay of Plaintiffs’ action is further warranted as it would conserve judicial
resources. There is no reason for the Court to decide a case that can no longer have any
effect. If the Memorandum is struck down, the Court would once again be presented
with a live case and could lift the stay as appropriate at that time.

CONCLUSION

For these reasons, the Court should stay Plaintiffs’ action pending the resolution

of lawsuits challenging the Memorandum.
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