
UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NORTH DAKOTA

CASE NO: 1:22-CV-00031-CRH

Charles Walen, an individual; and Paul
Henderson, an individual.

Plaintiffs,

vs.

DOUG BURGUM, in his official capacity
as Governor of the State of North

Dakota; ALVIN JAEGER in his official
Capacity as Secretary of State of the
State of North Dakota,

Defendants,

and

The Mandan, Hidatsa and Arikara
Nation, Cesar Alvarez, and Lisa Deville

Defendant-lntervenors.

PLAINTIFFS' MEMORANDUM IN SUPPORT OF MOTION FOR EXTENSION

Plaintiffs Charles Walen and Paul Henderson submit this Memorandum in support

of their Motion for a 14-day extension of time to file discovery motions. The Scheduling

Order issued by the Court provides that the deadline to file discovery motions is

Decembers, 2022. Doc. 44 (Scheduling Order). On December 1,2022, Defendants Doug

Burgum and Alvin Jaeger ("the State") served their responses to Plaintiffs' written

discovery. Plaintiffs contend the State's responses contain a several discovery violations,

including non-responsive answers, withholding of relevant documents, and improper
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boilerplate objections. In order to adequately address these issues in accordance with

Rule 37 of the Federal Rules of Civil Procedure, Plaintiffs respectfully request an Order

from the Court extending the deadline to file discovery motions to December 22, 2022.

FACTS AND BACKGROUND

This case arises out the North Dakota Legislative Assembly's decision to racially

gerrymander two legislative voting districts during 2021 redistricting process. Doc. 1

(Plaintiffs' Complaint). On October 25, 2022, Plaintiffs served their first set of

Interrogatories, Requests for Production of Documents, and Requests for Admissions on

the State. On November 16, 2022, Counsel for the State contacted Counsel for Plaintiffs

seeking a one-week extension in time to respond to Plaintiffs' discovery. Plaintiffs

stipulated to a one-week extension. On December 1, 2022, the State served their

responses, which contain a number of discovery violations, including non-responsive

answers, withholding of relevant documents, and improper boilerplate objections. On

December 5,2022, Plaintiffs' Counsel sent a letter to Counsel for the State outlining these

violations and requesting a conference to discuss the same in accordance with Rule 37

of the Federal Rules of Civil Procedure. Ex. A (Rule 37 Letter to Attorney Phillips). The

parties have agreed to meet and confer on December 7, 2022. Ex. B (Email Regarding

Meet and Confer). If the parties are unable to resolve these disputes, a conference with

the Magistrate Judge will need to be scheduled prior to filing a Motion to Compel. The

deadline to file discovery motions currently runs on December 8, 2022.
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LAW AND ARGUMENT

Rule 16(b) of the Federal Rules of Civil Procedure provides that a court "must issue

a scheduling order" which "must limit the time to join other parties, amend the pleadings,

complete discovery, and file motions. Fed.R.Civ.P. 16(b)(1)-3(A). The Rules further

provide that a scheduling order "may be modified only for good cause and with the judge's

consent." Fed.R.Civ.P. 16(b)(4). The primary measure for determining whether good

cause exists is the movant's diligence in attempting to meet the order's requirements.

Haqen v. Siouxland Obstetrics & Gynecoloov. P.C.. 286 F.R.D. 423, 424 (N.D. Iowa

2012). In order for the "good cause" requirement to be met, Rule 16(b) requires only that

the movant show that, despite its diligence, the requested modification could not have

been avoided. Sherman v. Winco Fireworks. Inc.. 532 F.3d 709, 716-718 (8th Cir. 2008).

In this case. Plaintiffs have attempted to meet the timeline set forth by the Court's

Scheduling Order. Plaintiffs served written discovery on the State on October,25, 2022.

Upon receiving the State's responses. Plaintiffs' Counsel immediately sent a Rule 37

letter outlining the deficiencies and requesting a meet and confer to discuss the same.

Although both parties have agreed to meet and confer on December 7, 2022, there does

not exist enough time to adequately address these issues and conduct a discovery

conference with the Magistrate Judge before the December 8, 2022, deadline to file

discovery motions. While Plaintiffs are hopeful that these issues can be resolved between

the parties. Plaintiffs' understand that if no agreement can be reached a motion to compel

will be necessary. As such. Plaintiffs respectfully request an Order from the Court

extending the deadline to file discovery motions to December 22, 2022.
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CONCLUSION

For the foregoing reasons, good cause exists for granting Piaintiffs' requested

extension.

Respectfuiiy submitted this 5th day of December, 2022.

EVENSON SANDERSON PC

Attorneys for Piaintiffs
1100 College Drive, Suite 5
Bismarck, ND 58501
Telephone: 701-751-1243

By: /s/Ryan J. Joyce
Paul R. Sanderson (ID# 05830)
psanderson@esattornevs.com

Ryan J. Joyce (ID# 09549)
riovce@.esattornevs.com

Robert W. Harms

Attorney for Plaintiffs
815 N. Mandan St.

Bismarck, ND 58501
Telephone: 701-255-2841

By: /s/Robert W. Harms
Robert W. Harms (ID# 03666)
robert@harmsgroup.net

Case 1:22-cv-00031-PDW-RRE-DLH   Document 60   Filed 12/05/22   Page 4 of 4



Paul R. Sanderson*

William J. Behrmann

Nils J.D. Eberhardt

John E. Ward

Ryan J. Joyce

Jerry W. Evenson*
Of Counsel

E S
EVENSON SANDERSON

—PC

1100 College Drive, Suite 5
Bismarck, ND 58501

Tel: 701.751.1243

Fax: 701.751.2547

Writer's Direct Emaii:
Dsanderson@esattornevs.com

'Certified CIvii Triai Speciaiist,
Natlonai Board of Triai Advocacy

December 5, 2022

VIA EMAIL ONLY

David R. Phillips
Bakke Grinolds Wiederholt

300 W. Century Ave.
Bismarck, ND 58502
dphillips@bawattornevs.com

Matthew A. Sagsveen
500 N. 9^^ Street
Bismarck, ND 58501

masaqsve@nd.qov

RE: Walen et al. v. Burgum et. al.

Counsel,

I am writing this letter to follow up on Defendants Burgum and Jaeger's ("Defendants")
Responses to Plaintiffs' written discovery, which were served on December 1®^ 2022.
Please note this letter is an attempt to confer on these issues in good faith so as to avoid
court action, as required by Rule 37 of the Federal Rules of Civil Procedure. Specifically,
this letter is being sent to address several discovery violations committed by the Governor
and Secretary of State in their Responses. First, Defendants have refused to turn over
legislative transcripts despite an agreement between counsel and case law requiring
disclosure. Second, many of Defendants' responses to my clients' discovery requests are
incomplete or outright non-responsive. Finally, your clients use of boilerplate objections
on nearly every discovery request is improper and sanctionable conduct in accordance
with applicable Eighth Circuit case law.
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I would prefer to address these Issues without the need for court involvement, but will
bring forward a Motion to Compel with the Court if that is what is necessary for my clients
to receive appropriate discovery responses in this matter.

To begin, your clients have refused to disclose transcripts of legislative hearings and
testimony on the basis that such transcripts are "protected trial-preparation materials."
Such a claim is unsupported by the Federal Rules and applicable case law. Federal
Courts have routinely held that transcripts, even when compiled for litigation, are plainly
discoverable. See Riddell Sports Inc. v. Brooks. 158 F.R.D. 555, 559-60 (S.D.N.Y. 1994)
(holding that acquiring transcripts in the course of litigation does not exempt such
transcripts from discovery disclosure.); see also Jobin v. Resolution Tr. Corp., 156 B.R.
834 (D. Colo. 1993) (holding that absent the "transcripts containing the mental
impressions or thought processes of any attorney," disclosure is required.); Biben v. Card.
119 F.R.D. 421,428-29 (W.D. Mo. 1987) (holding that transcripts obtained specifically for
litigation are not subject to protection or privilege.).

For example, in Biben. the defendants obtained transcripts of testimony given before the
Securities Exchange Commission. 119 F.R.D. at 423. During the discovery process, the
plaintiffs sought to obtain copies of the transcripts through requests for production. ]d
The defendants objected to disclosure on the grounds that the transcripts were prepared
as litigation materials or otherwise were attorney work product. Id at 428. The Court
rejected the defendants' assertion of privilege and required disclosure of the transcripts,
stating:

"While it may be true that counsel have obtained from the SEC copies of
the transcripts specifically because of the existence of this case and the
prospect of additional litigation, such transcripts contain statements
concerning the action or its subject matter previously made by a party to the
action. Such statements are obtainable by another party without a showing
that the party seeking discovery has substantial need of the materials in the
preparation of the party's case and that the party is unable without undue
hardship to obtain the substantial equivalent of the materials by other
means."

Id In addition, federal courts have routinely rejected arguments against disclosure which
claim that such transcripts are publicly obtainable. See Riddell Sports. Inc.. 158 F.R.D. at
557 ("[T]he fact that information is publicly available does not place it beyond the bounds"
of discovery).

In this case, my clients are seeking to discover copies of transcripts of public hearings in
Defendants' possession. Your clients' objection to disclosure because such transcripts
were created as part of this litigation and are of publicly accessible hearings is plainly
without merit. No legal authority exists which supports your clients position that transcripts
of public hearings are privileged and may be withheld from disclosure.
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Moreover, on two separate occasions, you, as counsel for the Governor and Secretary of
State, agreed to disclose such transcripts if my clients requested them. On March 8,2022,
you contacted my office to request an extension of time for Defendants to respond to my
clients' Motion for a Preliminary Injunction. During that phone conversation, we both
agreed that obtaining transcripts would be to the benefit of ail parties involved in this case.
Additionally, on June 9, 2022, during a meet and confer regarding an upcoming
scheduling conference, I inquired about whether the transcripts discussed had been
obtained. During that conference with counsel, you informed me they had and that your
clients would agree to disclose such transcripts upon request. Now, your clients are
refusing to disclose the transcripts under the guise of attorney work product, an objection
which has been repeatedly rejected by federal courts. In accordance with the Federal
Rules of Civil Procedure, please supplement your clients' discovery responses to include
the requested transcripts so that we can move this case forward without the need for a
Motion to Compel the same.

Furthermore, many of your clients' responses to my clients' discovery requests are
incomplete or outright non-responsive. For example. Interrogatory No. 7 asks your clients
to "identify the facts the State is relying on to assert the at-issue Subdistricts are narrowly
tailored." in response, your clients put forth inappropriate boiler plate objections foiiowed
by a non-responsive answer:

"...Defendants will provide information and reports regarding expert
witnesses and expert opinions in accordance with the Scheduling Order and
the Federal Rules of Civil Procedure, which will address the issues raised
in this interrogatory."

To be dear. Interrogatory No. 7 does not ask for any expert opinions, but rather asks for
facts that your clients are relying on to defend this case. As another example,
interrogatory No. 8 asks: "is it Defendants' position in this case that the at-issue
Subdistricts were enacted in order to Comply with 28 U.S.C. § 10101, otherwise known
as the Voting Rights Act of 1965?" In response, your clients again provide a boilerplate
objection foiiowed by a non-responsive answer:

"...Defendants state that the North Dakota Legislative Assembly is
comprised of numerous individuals who individually and collectively may
have had various reasons for enacting the law that created the challenged
Subdistricts."

Again, the contemplated Interrogatories, including No. 8, do no request the opinions or
reasoning of individual legislators, they request your clients' factual position on the legal
claims being asserted in this case. Your clients provided incomplete, non-responsive, or
evasive answers to Interrogatory No. 7, 8, 9, 10, 12, 13, 14, 15, and 16. Please
supplement these responses to provide the requested information pursuant to the Federal
Rules of Civil Procedure.
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Finally, your clients have asserted various boilerplate objections to, in essence, every
single Interrogatory and Request for Production asked by my clients. The objections
made by your clients, as stated, are improper. Rule 33 of the Federal Rules of Civil
Procedure provides that "[ejach interrogatory must, to the extent it is not objected to, be
answered separately and fully in writing under oath" and "[tjhe grounds for objecting to an
interrogatory must be stated with specificity." Fed. R. Civ. P. 33(c). Additionally, Rule 34
likewise provides that where a party objects to producing documents, the "objection must
state whether any responsive materials are being withheld on the basis of that request."
Fed. R. Civ. P. 34(2)(C). Courts in this District have repeatedly and consistently held that
general boilerplate objections, such as the ones asserted by your clients, are improper
and sanctionable under Rules 33 and 34. See Chapman v. Hiland Operating. LLC, 2014
WL 1513977 (D.N.D. Apr. 16, 2014) (holding that "objections repeated to virtually every
discovery request no matter how specific, targeted, or relevant" is improper under the
Federal Rules.); see also Rvchner v. Continental Res.. Inc.. 2021 WL 2211110 (D.N.D.
June 1, 2021) (holding that because a party's general objections fail to comply with Rule
34, such objections were stricken.). Additionally, courts in the Eighth Circuit have found
that such generalized objections not only waive the objection itself but open the objecting
party up to sanctions from the court. See Liauria Foods. Inc. v. Griffith Labs., Inc.. 320
F.R.D. 168, 186 (N.D. Iowa 2017) ("Boilerplate, generalized objections are Inadequate
and tantamount to not making any objection at all."); St. Paul Reinsurance Co.. Ltd. v.
Commercial Fin. Corp.. 198 F.R.D. 508 (N.D. Iowa 2000); (holding the Federal Rules
"allow the court to impose sanctions on the signer of a discovery response when the
signing of the response is incomplete, evasive or objectively unreasonable under the
circumstances.").

In this case, the general boilerplate objections asserted to every discovery request by
your clients are improper and in violation of the Federal Rules. Additionally, such
objections constitute plainly sanctionable conduct in accordance with case law in the
Eighth Circuit and the District of North Dakota. The Rules require that your clients state
with specificity the exact reason for each objection, including an explanation as to how
the information being requested is privileged or otherwise not subject to disclosure. In
accordance with the Federal Rules of Civil Procedure, please have your clients
supplement their responses to the at-issue discovery requests so that my clients can
clearly identify the basis for your clients' refusal to answer basic questions and refusal
turn over relevant and discoverable documents.

Please let me know your earliest availability for a meet and confer conference to discuss
these issues. I would recommend a meet and confer on December 7, 2022, following the
deposition of Charles Walen, as all counsel will be present during that time. If we are
unable to reach an agreement on these discovery issues, my clients intend to move
forward with a motion to address the same. Any motion brought by my clients will seek to
compel supplemental discovery responses and will request sanctions against Governor
Burgum and Secretary of State Jaeger for their conduct cited herein.
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Please contact me if you have any questions or want to discuss this matter further. I look
fon/vard to working with you to resolve these issues.

Sincerely,

T2_p/ V
Paul. R. Sanderson

Attorney for Plaintiffs

Cc: Clients
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From: David Phillips <dphillips@bgwattorneys.com>

Sent: Monday, December 5, 2022 2:53 PM
To: Paul Sanderson; Kate Finck; Ryan Joyce; robert@harmsgroup.net; Mark Gaber;

mdanahy@campaignlegal.org; Michael Carter; Matthew Campbell; Bryan Sells;
Samantha Kelty

Cc: Sarah Martin; Sagsveen, Matthew A.

Subject: RE: Walen, et al. v. Doug Burgum, et al. / Civil No: 1:22-cv-00031

Let's have a meet and confer Wednesday after the depositions.

VcwCd/K. PhUlCpy
C  ,

Grinolds
Wiederholt
AT TOHNEYS AT LAW

300 West Century Avenue

PO Box 4247

Bismarck, ND 58502-4247

Phone: (701)751-8188

Fax: (701)751-7172

dphillips@bgwattornevs.com

*** CONFIDENTIALITY NOTE ***

This e-mail, including attachments, is covered by the Electronic Communications Privacy Act, 18 U.S.C. 2510 et seq., is

confidential, and/or is legally privileged. It is intended for use only by the person to whom it is directed. If you are not
the intended recipient and/or received it in error, you should (1) reply by e-mail to the sender; (2) delete this e-mail,
including deletion of all associated text files from all storage locations including individual and network storage devices;

and(3) refrain from disseminating or copying this communication. Thank you.

From: Paul Sanderson <psanderson@esattorneys.com>

Sent: Monday, December 5, 2022 2:29 PM

To: David Phillips <dphillips@bgwattorneys.com>; Kate Finck <kfinck@bgwattorneys.com>; Ryan Joyce

<RJoyce@esattorneys.com>; robert@harmsgroup.net; Mark Gaber <MGaber@campaignlegalcenter.org>;

mdanahy@campaignlegal.org; Michael Carter <Carter@narf.org>; Matthew Campbell <mcampbell@narf.org>; Bryan

Sells <brvan@bryansellslaw.com>; Samantha Kelty <kelty@narf.org>

Cc: Sarah Martin <smartin@bgwattorneys.com>; Sagsveen, Matthew A. <masagsve@nd.gov>

Subject: RE: Walen, et al. v. Doug Burgum, et al. / Civil No: l:22-cv-00031

David,

Attached please find a Rule 37 letter regarding Defendants' recent discovery responses. I would like to schedule a meet

and confer conference to discuss these issues. All counsel should be available at the conclusion of Charles Walen's

deposition on Wednesday afternoon. Please let me know if you would be available on Wednesday afternoon to discuss

these issues. Thank you for your consideration.

Paul Sanderson

Board Certified Civil Trial Specialist
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National Board of Trial Advocacy
EVENSON SANDERSON PC

1100 College Drive, Suite 5
Bismarck, ND 58501
(701)751-1243
psanderson@esattornevs.com

From: Kate Finck <kfinck(5)bgwattornevs.com>

Sent: Thursday, December 1, 2022 4:07 PM

To: Paul Sanderson <psanderson@esattornevs.com>: Ryan Joyce <RJovce@esattornevs.com>: robert@harmsgroup.net:

Mark Gaber <MGaber@campaignlegalcenter.org>: mdanahv@campaignlegal.org; Michael Carter <Carter@narf.org>:

Matthew Campbell <mcampbell@narf.org>: Bryan Sells <brvan@brvanselislaw.com>: Samantha Kelty <keltv@narf.org>

Cc: David Phillips <dphillips@bgwattornevs.com>: Sarah Martin <smartin@bgwattornevs.com>

Subject: RE: Walen, et al. v. Doug Burgum, et al. / Civil No: l:22-cv-00031

Counsel,

Due to numerous delivery failure messages received on my prior email below, please use the following Dropbox link to

access the documents referenced in Defendants' discovery answers.

https://www.dropbox.com/scl/fo/pndra2oapeacq07ooxwe2/h?dl-0&rlkev=vnmk97gdr9epz5oh4gvht38zh

Kate Finck

Paralegal
r  .

Bakke
Grinolds
Wiederholt
Al TORNCYS AT LAW

300 West Century Ave.
P.O. Box 4247

Bismarck, North Dakota 58502-4247
Phone: 701-751-8188

Fax: 701-751-7172

Website: www.bgwattomevs.com

kfinck@.bgwattomeys.eom

***CONFIDENTIALITY NOTE***

This email, including attachments is covered by the Electronic Communications Privacy Act, 18 U.S.C. 2510 et seq., is confidential, and/or is legally
privileged, it is intended for use only by the person to whom it is directed, if you are not the intended recipient and/or received it in error, you

should (1) reply by email to the sender; (2) delete this email. Including deletion of all associated text files from all storage locations including

individual and network storage devices; and (3) refrain from disseminating or copying this communication. Thank you.

From: Kate Finck

Sent: Thursday, December 1, 2022 4:01 PM

To: 'Paul Sanderson' <psanderson@esattornevs.com>: riovce@esattornevs.com: robert@harmsgroup.net: Mark Gaber

<MGaber@campaignlegalcenter.org>: mdanahv@campaignlegal.org: Michael Carter <Carter@narf.org>: Matthew

Campbell <mcampbell@narf.org>: Bryan Sells <brvan@brvansellsiaw.com>: Samantha Kelty <keltv@narf.org>

Cc: David Phillips <dphillips@bgwattornevs.com>: Sarah Martin <smartin@bgwattornevs.com>

Subject: Walen, et al. v. Doug Burgum, et al. / Civil No: l:22-cv-00031
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Attached please find Defendants Doug Burgum and Alvin Jaeger's Answers to Plaintiffs' Interrogatories and Requests for

Production of Documents and Admissions regarding the above referenced matter.

B

Kate Finck

Paralegal

*  ' ' Bakke
Grinolds
Wiederholt
AfTONNEYS AT LAW

300 West Century Ave.
P.O. Box 4247

Bismarck, North Dakota 58502-4247
Phone: 701-751-8188

Fax: 701-751-7172

Website: www.bgwattomevs.com

kfinck@,bgwattomeys.com

***CONFIDENTIALITY NOTE***

This email, including attachments is covered by the Electronic Communications Privacy Act, 18 U.S.C. 2510 et seq., is confidential, and/or is legally
privileged. It is intended for use only by the person to whom it is directed. If you are not the intended recipient and/or received it in error, you
should (1) reply by email to the sender; (2) delete this email, including deletion of all associated text files from all storage locations including

individual and network storage devices; and (3) refrain from disseminating or copying this communication. Thank you.
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