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Defendants’ Motion to Exclude Dr. LaFleur Stephens-Dougan’s report should be
denied. The report provides helpful discussion of political science scholarship on the
relationship between racial attitudes and partisanship in the American South, and it
connects that scholarship to Galveston County specifically. Defendants’ critiques of the
report reveal that they misunderstand both the report itself and the relevant legal
framework, and, at most, challenge the weight of her report rather than its admissibility.

I. NATURE AND STAGE OF PROCEEDINGS

Civil rights organizations and leaders Dickinson Bay Area Branch NAACP,
Mainland Branch NAACP, Galveston Branch NAACP, Galveston LULAC Council 151,
Edna Courville, Joe A. Compian, and Leon Phillips (“NAACP Plaintiffs” or “Plaintiffs”)
filed this action in April 2022 to challenge the new County Commissioners precincts
adopted by the Galveston County Commissioners Court in November 2021 as racially
gerrymandered, adopted with discriminatory purpose, and unlawfully diluting the votes of
Galveston’s Black and Latino voters.

Plaintiffs” vote-dilution claim, brought under Section 2 of the Voting Rights Act,
relies in part on the existence and nature of racially polarized voting in Galveston County.
OnJanuary 13, 2023, Plaintiffs disclosed an expert report by Dr. LaFleur Stephens-Dougan
laying out evidence to support Plaintiffs’ claims, particularly with respect to racially
polarized voting. See Doc. 194-1 (Stephens-Dougan Report). Dr. Stephens-Dougan is an
Associate Professor of Politics and the Associate Director of Graduate Studies in the
Politics Department at Princeton University, where she teaches courses on race and politics

and researches “the role of race in electoral politics: racial attitudes, Black politics, and

1
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public opinion.” Id. at 3.

In her report, Dr. Stephens-Dougan walks through “an overview of the academic
research regarding the intersection of race, racial attitudes and partisanship” and “opine[s]
on the interplay between racial attitudes and political behavior in America, with a particular
look at the American South and Galveston County, Texas.” Id. at 2. The report begins with
an overview of the historical political realignment in the American South (including in
Texas) and a discussion of contemporary research on racial priming and dog whistles. /d.
at 6-29. It then applies that history and research to Galveston County. Id. at 29-35.
Defendants deposed Dr. Stephens-Dougan on April 14, 2023.

Defendants now seek to have Dr. Stephens-Dougan’s report excluded, arguing only
that it will not be helpful to the Court. Doc. 194.1

Defendants also previously filed a Motion for Summary Judgment, Doc. 176, in
which they argue, among other things, that polarized voting in Galveston County is
explained by partisanship rather than race. Defendants’ Motion for Summary Judgment
remains under consideration with the Court. The Court has set this case for trial beginning
August 7, 2023. Doc. 155.

II. LEGAL STANDARD

Rule 702 of the Federal Rules of Evidence permits expert testimony under the

following conditions:

! Defendants did not confer with Plaintiffs prior to filing their Motion, include a certificate of conference
in their Motion, or seek to confer during the Parties’ subsequent pretrial negotiations. See Gal. Div. R. Prac.
5(d).
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A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized knowledge will
help the trier of fact to understand the evidence or to determine a fact in
issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of
the case.

Whether expert testimony “will help the trier of fact,” id., “goes primarily to
relevance”—that is, whether it relates to an issue in the case. Daubert v. Merrell Dow
Pharms., Inc., 509 U.S. 579, 591 (1993); see also Fed. R. Evid. 401 (deeming evidence
relevant if it has “any tendency to make a fact more or less probable than it would be
without the evidence,” where that fact is “of consequence in determining the action”).

Because “the trial court’s role as gatekeeper [under Daubert] is not intended to serve
as a replacement for the adversary system,” the Court “must take care not to transform
a Daubert hearing into a trial on the merits.” Pipitone v. Biomatrix, Inc., 288 F.3d 239, 250
(5th Cir. 2002) (citation omitted) (alteration in original). “Experts should be excluded only
if their testimony is so fundamentally unsupported that it cannot possibly help the
factfinder.” Gen. Elec. Capital Business Asset Funding Corp. v. S.A.S.E. Military Ltd., No.
SA-03-CA-189-RF, 2004 U.S. Dist. LEXIS 30714, at *15 (W.D. Tex. Oct. 21, 2004);
accord Koosman v. Liberty Mut. Fire Ins. Co., No. 17-00183-BAJ-EWD, 2021 U.S. Dist.
LEXIS 41029, at *12 (M.D. La. Mar. 3, 2021) (“[T]rial judges are gatekeepers, not armed

guards.”) (quoting 29 Charles Alan Wright & Arthur R. Miller, Federal Practice and
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Procedure 8 6268.2 (2d ed. 1987)). If expert evidence satisfies this threshold, “[v]igorous
cross-examination, presentation of contrary evidence, and careful instruction on the burden
of proof are the traditional and appropriate means” for the opposing party to challenge the
evidence, rather than exclusion. Daubert, 509 U.S. at 596.

The standard for admitting expert evidence is even more permissive in a bench trial,
because “[m]ost of the safeguards provided for in Daubert are not as essential in a case
such as this where a district judge sits as the trier of fact in place of a jury.” Gibbs v. Gibbs,
210 F.3d 491, 500 (5th Cir. 2000); see also DM Arbor Ct., Ltd. v. City of Houston, 622 F.
Supp. 3d 426, 447 (S.D. Tex. 2022) (noting that Daubert motions “fall[] in a disfavored
category” in cases to be tried before a judge rather than a jury); Harding v. County of
Dallas, No. 3:15-CV-0131-D, 2018 U.S. Dist. LEXIS 35137, at *3-4 (N.D. Tex. Mar. 5,
2018) (referencing this lower standard in rejecting a Daubert challenge in a redistricting
lawsuit). In a bench trial, “there is no risk of tainting the trial by exposing a jury to
unreliable evidence.” Whitehouse Hotel Ltd. P ship v. Comm 'r, 615 F.3d 321, 330 (5th Cir.
2010); see also Koosman, 2021 U.S. Dist. LEXIS 41029, at *13 (explaining that “the
principal reason for the Court’s gatekeeping function is . . . to guard against jury confusion
which may result from irrelevant and/or unreliable expert opinion testimony” and that
“*[t]here is less need for the gatekeeper to keep the gate when the gatekeeper is keeping
the gate only for himself’”) (quoting United States v. Brown, 415 F.3d 1257, 1269 (11th
Cir. 2005)) (alteration in original). The judge can be relied upon to admit expert evidence
and assign appropriate weight to it. Kumar v. Frisco Indep. Sch. Dist., No. 4:19-CV-00284,

2020 U.S. Dist. LEXIS 53291, at *6-7 (E.D. Tex. Mar. 27, 2020) (citation omitted)
4
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(rejecting Daubert challenge in a redistricting lawsuit proceeding as a bench trial).

III. ARGUMENT

Dr. LaFleur Stephens-Dougan is indisputably an expert in American politics, with
a particular emphasis on racial attitudes in politics. Ex. 1 at 20:21-24 (Stephens-Dougan
Dep.); Doc. 194-1 at 46-52. Her report not only provides an account of the generally
accepted political science on the interplay between racial attitudes and partisan voting
behavior, but also looks at how that interplay applies to the American South, including
Galveston County more specifically. Such analysis is highly useful where, as here, the
challenged redistricting scheme is for partisan elected offices, and Defendants have alleged
that race does not play a meaningful role in explaining racially divergent voting patterns.
Defendants’ motion to exclude the report relies on a faulty premise about the usefulness of
certain kinds of evidence in assessing Voting Rights Act claims, mischaracterizes the
report’s analysis, and ignores the report’s actual purpose and use.? At most, Defendants’
arguments reflect a dispute over the weight her report should be given, rather than its
admissibility. As such, their critiques of the report do not justify exclusion, and instead can
be addressed at trial through “[v]igorous cross-examination, presentation of contrary
evidence, and careful instruction on the burden of proof.” Harding, 2018 U.S. Dist. LEXIS

35137, at *3—-4 (quoting Daubert, 509 U.S. at 596).

2 At the outset, it is important to note that Defendants’ Motion focuses solely on whether Dr. Stephens-
Dougan’s report and testimony will be useful to the court. They do not challenge her qualifications,
methodology, or reliability.
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A. Defendants’ arguments for exclusion misunderstand the relevance of Dr.
Stephens-Dougan’s opinions.

Dr. Stephens-Dougan’s report will help the Court because it is relevant to the
Court’s analysis of racially polarized voting in Galveston County. Plaintiffs may prove
unlawful vote dilution under Section 2 of the Voting Rights Act by satisfying three
preconditions: (1) the minority population “is sufficiently large and geographically
compact to constitute a majority in a single-member district” (“Gingles 1”’); (2) the minority
group or coalition is “politically cohesive” (“Gingles 11); and (3) “the white majority votes
sufficiently as a bloc to enable it . . . usually to defeat the minority’s preferred candidate”
(“Gingles 11I”"). Thornburg v. Gingles, 478 U.S. 30, 50-51 (1986). If the preconditions are
met, the Court must determine whether, under the “totality of the circumstances,” “the
political process is equally open to minority voters.” Id. at 79. In this analysis, one relevant
factor to consider is “the extent to which voting in the elections of the . . .
political subdivision is racially polarized.” Id. at 44-45.

Defendants have repeatedly asserted that the undeniably racially polarized voting in
Galveston County—relevant to the Gingles factors as well as the totality of the
circumstances analysis—is due to partisanship devoid of race. See, e.g., Doc. 176 at 53,
55; Doc. 143 at 23; Doc. 47 at 22-24; see also Doc. 183 at 29-34 (responding to
Defendants’ arguments). Under Fifth Circuit case law, when racially divergent voting
patterns coincide with partisan ones, courts may more closely examine the nature of the
nexus between race and partisan vote choice in the electorate, looking at all available

evidence. See, e.g., Teague v. Attala County, 92 F.3d 283, 290 (5th Cir. 1996); Lopez v.
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Abbott, 339 F. Supp. 3d 589, 604 (S.D. Tex. 2018).

Because there is no direct source to measure and record voter attitudes while voting,
political scientists must use other means to analyze which factors contribute to voting
behavior. At least one other expert in the case independently observed that he would need
to perform a literature review to opine on whether there is a political science consensus on
the relationship between race and partisanship. Ex. 2 at 180:10-181:21 (Oskooii Dep.).
That’s where Dr. Stephens-Dougan’s research comes in. Her report provides an important
and useful framework for understanding the evolution of the relationship between race and
partisan vote choice from the 1960s to today. She begins by presenting a thorough portrait
of a widely accepted and peer-reviewed academic consensus on race and politics. Doc.
194-1 at 6-29. Then, contrary to Defendants’ criticisms that her report is not specific to
Galveston County, she assesses whether the County falls within that academic consensus,
relying on numerous Galveston-specific examples. /d. at 29-35. She also considers and
relies upon the Galveston-specific voting analysis performed by Dr. Oskooii. /d. at 6. That
she chose to explain the broader academic research on race and politics first and then
connect that research to events and examples in Galveston, rather than doing both tasks in
a single confusing section, does not lessen the relevance of her report or transform her
conclusions about race and partisanship in Galveston County into “generalized armchair
speculation.” LULAC v. Clements, 999 F.2d 831, 867 (5th Cir. 1993) (en banc).

Even Defendants’ own expert on racially polarized voting, Dr. John Alford, agreed
that the type of methods used by Dr. Stephens-Dougan are reliable and applicable to this

context. During his deposition, he admitted that surveys are a common and valid tool for

7
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political scientists—one of the “standard tools” used “to measure political attitudes”—and
that it is “standard” to apply observations from surveys of representative samples to group
attitudes. Ex. 3 at 75:13-76:17 (Alford Dep.). He also testified that it is appropriate to apply
the “enormous and lengthy information about the role of party in voting in the United
States” to Galveston County specifically. /d. at 89:1-10 (Alford Dep.) This is precisely
what Dr. Stephens-Dougan has done in her report.

Courts have relied on evidence similar to the findings Dr. Stephens-Dougan lays out
in her report in finding Voting Rights Act violations. For example, in a recent challenge to
Louisiana’s congressional districts, to reject an argument that polarization in voting was
due to partisanship rather than race, the court relied on expert evidence about historical
political party realignment on racial grounds as well as “peer-reviewed scholarly studies
which show[ed] that the racial attitudes of the parties, and their positions on race-related
issues, are what drives support for a particular party.” Robinson v. Ardoin, 605 F. Supp. 3d
759, 845 (M.D. La.), cert. before judgment dismissed as improvidently granted, No. 21-
1596 (21A814), 2023 U.S. LEXIS 2684 (June 26, 2023); c¢f. Rodriguez v. Harris County,
964 F. Supp. 2d 686, 775 (S.D. Tex. 2013), aff’d sub nom. Gonzalez v. Harris County, 601
F. App’x 255 (5th Cir. 2015) (finding support for plaintiffs’ claim of Gingles 111 racial bloc
voting in plaintiffs’ expert’s testimony about the history of the Republican and Democratic
parties’ racial realignment starting in the 1960s—70s and continuing today in “much of the

South, including Texas”).
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B. Defendants wrongly downplay the Galveston-specific examples in Dr.
Stephens-Dougan’s report, revealing that their disputes go to the weight
rather than admissibility of the evidence.

In their Motion, Defendants go out of their way to ignore, misrepresent, or downplay
the report’s specific discussion of Galveston County. Their efforts reveal that their issue is
actually with the weight of the evidence rather than its admissibility.

For example, Defendants note Dr. Stephens-Dougan’s finding that President Obama
appeared to have underperformed in the County compared to other Democrats running for
statewide office, but Defendants then make the baffling assertion that she must have
reached this conclusion “based on assumptions drawn from national research,” Mot. at 9,
rather than the source she cites: election data from Galveston County, Doc. 194-1 at 21
n.16. Defendants dismiss examples of Galveston politicians using recognizable dog
whistles and racial cues identified by Dr. Stephens-Dougan—such as an advertisement
from County Judge Mark Henry that used imagery of racial justice protests and people of
color to associate Democrats with crime and Republicans with safety, Doc. 194-1 at 30—
31. They brush aside Dr. Stephens-Dougan’s discussion of disputes over public housing in
Galveston because she references studies from outside of Galveston, even though she also
relies on “explicit references to race” in the Galveston-specific news sources she cites, Doc.
194-1 at 32-33. They acknowledge her discussion of the Commissioners Court’s vote to
keep a Confederate memorial in front of the county courthouse, but demand Galveston-
specific studies on whether Confederate statues and imagery are connected to racial
animus. These critiques fail to meaningfully challenge the relevance or admissibility of Dr.
Stephens-Dougan’s report and findings. At most, they are potential subjects for cross

9
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examination.?

Finally, Dr. Stephens-Dougan relies in part on the findings of another one of
Plaintiffs’ experts, Dr. Kassra Oskooii, that “in general, over 80 percent of African
Americans and Latinos in Galveston County vote for Democratic candidates while over 80
percent of white voters support Republicans” to help her conclude that, in Galveston
County, “[r]ace and party are deeply intertwined.” Doc. 194-1 at 6. Defendants fault this
reliance. Mot. at 15-16. But Defendants do not argue that Dr. Oskooii’s report should be
excluded, and experts are free to rely on other experts’ reports and findings in reaching
their own conclusions. See Puga v. RCX Sols., Inc., 922 F.3d 285, 295 (5th Cir. 2019)
(affirming decision to allow expert testimony that relied in part on another expert’s
findings); Monsanto Co. v. David, 516 F.3d 1009, 1015-16 (5th Cir. 2008) (same); see also
United States ex rel. Mitchell v. CIT Bank, No. 4:14-CVV-00833, 2022 U.S. Dist. LEXIS
75854, at *5-6 (E.D. Tex. Apr. 26, 2022) (holding that an “expert witness may properly
rely on the reports and opinions of other experts as a basis for her expert opinion.”). Dr.
Stephens-Dougan is free to rely on Dr. Oskooii’s report, along with the numerous other
sources cited in her report, to reach her conclusion that Galveston County fits into the
“well-accepted academic model of racial and partisan alignment.” Doc. 194-1 at 35.

The mere fact that Defendants find it necessary to quibble with this evidence

demonstrates that their core dispute is with the weight of the report rather than the

% Oddly enough, despite criticizing Dr. Stephens-Dougan’s report for supposedly not being specific enough
to Galveston County, Defendants also call out her report for not mentioning the State of Texas’s purportedly
unique lack of a “demographic population majority,” Mot. at 13—ignoring the fact that Galveston County,
by contrast, does have a majority-white population. See Doc. 176-2 at | 26, Figure 1 (Cooper Report).

10
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admissibility of the evidence itself. Cf. United States v. 14.38 Acres of Land, 80 F.3d 1074,
1077 (5th Cir. 1996) (“As a general rule, questions relating to the bases and sources of an
expert’s opinion affect the weight to be assigned that opinion rather than its admissibility .
...."") (citation omitted).

C. Defendants’ Voting Rights Act case citations further show that their
arguments for exclusion go at most to weight rather than admissibility.

Defendants fail to provide any legal support for their arguments that Dr. Stephens-
Dougan’s report should be deemed inadmissible. None of the Voting Rights Act cases on
which Defendants rely excluded the testimony or report of an expert based on Rule 702 or
Daubert. See Allen v. Milligan, 143 S. Ct. 1487, 1503 (2023); Wis. Legis. v. Wis. Elections
Comm’n, 142 S. Ct. 1245, 1250 (2021); Fairley v. Hattiesburg, 662 F. App’x 291, 298 (5th
Cir. 2016); Clark v. Calhoun County, 88 F.3d 1393, 1399 (5th Cir. 1996); Clements, 999
F.2d at 867; Lopez, 339 F. Supp. 3d at 604. Instead, at most, these cases assessed whether
certain evidence presented was sufficient to prove a Section 2 claim. Defendants are free
to argue that Dr. Stephens-Dougan’s analysis is insufficient on its own to meet Plaintiffs’
burdens—and, of course, Plaintiffs do not rest their entire case solely on Dr. Stephens-
Dougan’s report—>but ultimately that is a question of weight, not admissibility, for the
Court to determine when taken together with all of the other evidence about the racial and
socio-political environment in Galveston County.

The bulk of Defendants’ citations are unhelpful for assessing Dr. Stephens-
Dougan’s report because they focus on the value of high-level evidence for proving one of

two particular factors in the totality-of-the-circumstances analysis: (1) the extent to which

11
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minority political participation is depressed by socioeconomic disparities or (2) past
discrimination. Fairley, 662 F. App’x at 298; Clark, 88 F.3d at 1399; Cilements, 999 F.2d
at 867.% But Plaintiffs do not intend to offer Dr. Stephens-Dougan’s report or testimony—
which primarily focuses on the racial opinions of white voters in Galveston, rather than
Black or Latino voters’ experiences—to try to prove either of those two factors. And unlike
surveys and polls (which tend not to be conducted at the local level),® political participation
data at the local level is readily available in the form of precinct-level registration and vote
results. Defendants’ cases stand for the unremarkable proposition that local-level evidence
and statistics proving that minority political participation was not depressed will ultimately
prevail over national-level evidence on circumstances that might lead to—but in those
cases did not lead to—depressed participation. See, e.g., Fairley, 662 F. App’x at 298 &
n.3 (relying on findings that the city’s “African-American citizens historically registered
and voted in greater numbers than its white citizens”). Defendants’ cases have nothing
meaningful to say about the kinds of evidence on race and partisanship found in Dr.
Stephens-Dougan’s report, let alone require that her testimony be excluded entirely.
Courts have repeatedly rejected Daubert challenges to experts who relied on
evidence and methods like those Dr. Stephens-Dougan used, further elaborating on their

relevance. For example, an expert’s opinion that Alabama’s shift to judicial elections “was

* Defendants’ cited cases that do not fit this trend speak only in general terms about the need for “an
intensely local appraisal” or local analysis, Milligan, 143 S. Ct. at 1503; Lopez, 339 F. Supp. 3d at 604, or
else fault a court for having relied solely on generalizations about the three Gingles factors, Wis. Legis. v.
Wis. Elections Comm’n, 142 S. Ct. at 1250. Plaintiffs” evidence supports this local appraisal and detailed
Gingles analysis.

> EX. 1 at 36:12-17 (Stephens-Dougan Dep.).
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consistent (or not) with a similar trend across the states” provided important “contextual
evidence” of the state’s motivations and so was admissible under Daubert. Ala. State
Conference of the NAACP v. Alabama, No. 2:16-CV-731-WKW, 2020 U.S. Dist. LEXIS
18912, at *11 (M.D. Ala. Feb. 5, 2020); see also id. at *14 (“[T]he court sees no reason
why [the expert] cannot opine on national political trends and how those trends may have
been reflected in Alabama.”); ¢f. Colo. Mont. Wyo. State Area Conf. of the NAACP v. U.S.
Election Integrity Plan, No. 1:22-cv-00581-CNS-NRN, 2023 U.S. Dist. LEXIS 99337, at
*9 (D. Colo. June 7, 2023) (“Contextual testimony that is helpful to the trier of fact is
admissible under Fed. R. Evid. 702.”). Another court rejected arguments to exclude an
expert’s testimony that was “based largely on information” about minority group members
outside the locality at issue. Cottier v. City of Martin, No. CIV. 02-5021-KES, 2004 U.S.
Dist. LEXIS 31557, at *8-9 (D.S.D. May 27, 2004) (“These arguments go to the weight of
Dr. McCool’s testimony rather than its admissibility.”). Similarly, an expert’s “use of
California-based studies” in a Tennessee case—and the opposing party’s “disagreement
with the analysis and conclusions reached”—did “not support exclusion of his opinions.”
Tigrett v. Cooper, No. 10-02724-STA-tmp, 2013 U.S. Dist. LEXIS 206834, at *36 (W.D.
Tenn. Dec. 22, 2013). Like these experts, Dr. Stephens-Dougan’s report will provide the
Court with helpful context on the relationship between race and partisanship, as well as the
more concealed forms that racial messaging in politics can take, both in the American
South and in Galveston County specifically. Therefore, her report should not be excluded.

Defendants’ cases, which address entirely different matters, do not say otherwise.

But to the extent the Court finds that the national/regional vs. local distinction matters in

13
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this context, that distinction still would not justify excluding Dr. Stephens-Dougan’s
report—especially in the context of a bench trial, where the Court is perfectly capable of
assessing and appropriately weighing the evidence before it. See, e.g., Kumar, 2020 U.S.
Dist. LEXIS 53291, at *6—7 (reasoning that, because the primary purpose of Daubert
safeguards is to avoid confusing the jury, they are not as essential in a bench trial where
the district judge can better determine the weight certain evidence deserves). Instead, the
“appropriate means” for Defendants to raise their concerns is through “[v]igorous cross-
examination, presentation of contrary evidence, and careful instruction on the burden of
proof.” Harding, 2018 U.S. Dist. LEXIS 35137, at *3-4 (quoting Daubert, 509 U.S. at
596); accord Kumar, 2020 U.S. Dist. LEXIS 53291, at *7. For purposes of this Motion to
Exclude, because Defendants’ arguments for excluding Dr. Stephens-Dougan “really go to
[their] disagreement to the merits of [her] opinion” and whether Plaintiffs have sufficient
evidence to prove their vote-dilution claim, the Motion should be denied. Wells Fargo Bank
N.A. v. Tex. Grand Prairie Hotel Realty, L.L.C., 710 F.3d 324, 329 & n.19 (5th Cir. 2013).

IV. CONCLUSION

Defendants misstate both the contents of Dr. Stephens-Dougan’s report and the law
of vote-dilution claims and expert opinion admissibility, and at most challenge the weight
that should be given to some of her findings rather than their admissibility. Such arguments
are insufficient to justify excluding the report, especially in the context of a bench trial. For
the foregoing reasons, Plaintiffs respectfully request that the Court deny Defendants’
motion to exclude Dr. Stephens-Dougan.

Respectfully submitted this 7th day of July, 2023.

14
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Page 1
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION
TERRY PETTEWAY, et al.,
Plaintiffs,
V. : Civil Action No.
: 3:22-CV-00057
GALVESTON COUNTY, TEXAS, : (Consolidated)
et al.,
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Plaintiff,
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3:22-CV-00093
GALVESTON COUNTY, TEXAS,
et al.,
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3:22-CV-00117
GALVESTON COUNTY, TEXAS,
et al.,
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Reported by: Shawna Hum Browne, RMR, CRR, CCR
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Page 5
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JOSEFIAK PLLC
2300 North Street NW, Suite 643
Washington, DC 20037
mForero@HoltzmanVogel.com
-- and --
DALLIN HOLT, ESQUIRE
HOLTZMAN VOGEL BARAN TORCHINSKY &
JOSEFIAK PLLC
2575 East Camelback Road, Suite 860
Phoenix, Arizona 85016

dHolt@HoltzmanVogel.com

ALSO PRESENT:
Jake Franks, Video Technician
Victoria Varner, Videographer
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Holtzman Vogel

Veritext Legal Solutions

215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 3:22-cv-00057 Document 198-1 Filed on 07/07/23 in TXSD Page 7 of 10

Page 20
English major.
Q. Okay. What made you change your mind over
to politics?
A. I didn't like classics.
0. There you go. I was an American studies
undergrad, and same thing there. I focused heavy on

American political history for my degree.
Now what experience do you have with Texas
State politics?
A. Can you -- what do you mean by that?
Q. Have you been involved in Texas State

politics in any way?

A. No.

Q. What about local politics within Galveston
County?

A. I have not been involved in local politics

in Galveston County.

Q. And I take it from your earlier explanation
of your professional background, you've never taught
at a university in the state of Texas; correct?

A. No. But I am an expert in American
politics and public opinion.

Q. I understand that. I'm not trying to say
otherwise.

But you've never taught in Texas; correct?

Veritext Legal Solutions
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Page 35
when you're there.
A. I'm here.
Q. It says "While the primary purpose of this

report is to provide an account of the academic
consensus on the relationship between race and
partisan politics in America, particularly in the
American South, rather than a comprehensive study of
Galveston County specifically."

Is that an accurate representation of the
emphasis you were asked -- you were retained to

provide in this case as far as your research?

A. Are you asking if what I stated is
accurate?

Q. Yes.

A. Yes.

Q. Approximately how much time did you spend

researching and writing specifically on Galveston
County versus the time spent researching or writing on
kind of the broader national and southern trends? If
you could break it down maybe by a percentage that
adds up to 100.

A. I'm trying to recall. I would say about 20
to 25 percent.

0. Was Galveston-specific?

A. Yes.

Veritext Legal Solutions
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Page 36

Q. Okay. And you rely on a number of
polling -- various polls throughout your report.
Would you agree that that polling is based off of
national or southern polling generally?

MR. GONZALEZ: Objection. Form. But go
ahead.

THE WITNESS: I rely on many different
polls, but often they are nationally representative
samples, so polls that are meant to reflect the
population of the United States.

BY MR. HOLT:

Q. Okay. There was no Galveston
County-specific polling that you relied on here;
correct?

A. No. But it's pretty uncommon for there to
be polls conducted at, you know, such a specific local
level.

Q. Okay. And there was no Texas-specific
polling that you relied on?

A. No.

Q. Now, what are your expert opinions that you
arrived at in this case?

A. Could you be more specific?

Q. Just generally, what are the opinions that

you arrived at? What are the conclusions you arrived

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Page 222

COMMONWEALTH OF VIRGINIA AT LARGE, to wit:

I, Shawna Hum Browne, RMR, CRR, CCR, and
eNotary Public for the Commonwealth of Virginia at
large, whose commission expires August 31, 2026, do
certify that the aforementioned appeared before me via
videoconference, was sworn by me, and was thereupon
examined by counsel; and that the foregoing is a true,
correct, and full transcript of the testimony adduced.

I further certify that I am neither related
to nor otherwise associated with any counsel or party
to this proceeding, nor otherwise interested in the
event thereof.

IN WITNESS WHEREOF, I have hereunto set my
hand and affixed my notarial seal this 17th day of

April 2023.

Lhasonearie

Shawna Hum Browne
Electronic Notary Public, #302535

Commonwealth of Virginia at Large
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TERRY PETTEWAY, et al.,
Plaintiffs,
V. : Civil Action No.
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GALVESTON COUNTY, TEXAS, . (Consol i dat ed)
Def endant s. :
UNI TED STATES OF AMERI CA,
Plaintiffs,
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et al.,
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et al.,
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Ms. Bernadette Samson Reyes, Esquire
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U. S. DEPARTMENT OF JUSTICE, CIVIL
DI VI SI ON, DQJ-Crt
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Washi ngt on, DC 20002

Thar uni . jayaraman@sdoj . gov

Ms. Angela O al de, Esquire

GREER HERZ ADAMS LLP

2525 Sout h Shore Boul evard, Suite
League City, Texas 77573

aol al de@r eerherz.com

Ms. Jordan Raschke Elton, Esquire
M. Joseph R. Russo, Jr., Esquire
-- and --

GREER HERZ & ADAMS, LLP

One Moody Pl aza, 18th Fl oor
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j raschke@reerherz.com
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M. Shawn Sheehy, Esquire
M. Mateo Forero, Esquire
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2300 North Street NW Suite 643
Washi ngt on, DC 20037
ssheehy@ol t zmanvogel . com
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Dan Rei dy, Vi deographer
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Page 179

sonetinmes factors may cone out that say it's not so
probative. So am | understanding your testinony
correctly?

A Sorry. \What was the question?

Q Okay. We can go back to paragraph 7.
So you continue saying, "The racial nakeup of the
candidates is telling in this instance as to the
I nt erconnect edness of race and partisanship in this
jurisdiction and is consistent with what one m ght
expect froma region where there is a high degree
of racially polarized voting."

Did | read that correctly?

A Yes.

Q Okay. Now, you don't cite an
academ c journal to support this inference that
you' re meking, correct?

A | provided the data and anal ysis that
| conducted here to draw that inference.

Q But you don't have -- you don't cite
an academ c journal to support the inference that
you' re draw ng, correct?

MR. GONZALEZ: (Objection. Form

Veritext Lega Solutions
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Page 180

THE W TNESS: Could you clarify
pl ease what specific inference here that you're
aski ng about ?

BY MR. SHEEHY:

Q You say that, "It is the
i nterconnect edness of race and partisanship in this
jurisdiction and is consistent with what one m ght
expect froma region where there's a high degree of
racially polarized voting."

So | guess I'lIl ask it this way: |Is
there consensus within the political science
community that would support this inference that
you are maki ng?

A That there is an interconnectedness

bet ween race and parti sanship?

Q Yes.
A | would say that there is
literature -- great deal of literature and research

such as saying that race and parti sanship are
i nterconnect ed, yes.
Q Okay. And is there scholarship in

the political science community that analyzes -- or

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Page 181

not anal yzes, but proposes how one can
differenti ate between racial reasons in voting as
opposed to partisan reasons in voting?
MR. GONZALEZ: (Objection. Form
THE WTNESS: You're asking me if
such research is out there?
BY MR. SHEEHY:
Q Yes.
A There is -- again, there is research
on the relationship between race and parti sanshi p,
yes, there is.
Q And is there research distinguishing
bet ween when soneone is casting a ballot for racial

reasons as opposed to casting a ballot for partisan

reasons?
MR. GONZALEZ: (Objection. Form
THE WTNESS: | can only answer
questi ons about what | presented here. |If you're

asking me if such research potentially exists, then
| would have to conduct a literature review of that

specific topic to tell you nore details.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Page 197

CERTI FI CATE OF NOTARY PUBLI C

I, FELICIA AL NEW.AND, CSR, the officer before
whom t he foregoing videotaped deposition was taken,
do hereby certify that the wi tness whose testinony
appears in the foregoing deposition was duly sworn
by me; that the testinony of said wi tness was taken
by me in stenotype and thereafter reduced to
typewriting under ny direction; that said deposition
Is a true record of the testinony given by said
wi tness; that | am neither counsel for, related to,
nor enpl oyed by any of the parties to the action in
whi ch this deposition was taken; and, further, that
| amnot a relative or enployee of any counsel or
attorney enployed by the parties hereto, nor
financially or otherwi se interested in the outcone

of this action.

NS

FELI CI A A. NEWLAND, CSR

Notary Public

My comm ssion expires:

Sept enber 15, 2024

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION
HONORABLE TERRY PETTEWAY,
et al.,
Plaintiffs,
VS. CASE NO. 3:22-cv-00057

GALVESTON COUNTY, et al.,
Defendants.

ORAL, VIDEOTAPED AND VIDEOCONFERENCED
DEPOSITION OF
JOHN R. ALFORD, PhD
April 27, 2023
VOLUME 1
(Reported remotely in Denton County, Texas)

ORAL, VIDEOTAPED AND VIDEOCONFERENCED DEPOSITION OF
JOHN R. ALFORD, PhD, produced as a witness at the
instance of the Petteway Plaintiffs, was taken in the
above-styled and numbered cause on April 27, 2023, from
9:13 a.m. to 12:08 p.m., before Jamie K. Israelow,
Certified Shorthand Reporter in and for the State of
Texas, Registered Merit Reporter and Certified Realtime
Reporter, reported by machine shorthand, with the
witness appearing remotely in the City of League City,
County of Galveston and State of Texas, and the
provisions stated on the record or attached hereto; that
the deposition shall be read and signed before any

notary public.

U.S. LEGAL SUPPORT, INC
713-653-7100
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REMOTE APPEARANCES
FOR THE PETTEWAY PLAINTIFFS:

Simone Leeper, Esqg.

CAMPAIGN LEGAL CENTER

1101 14th Street NE, Suite 400
Washington DC 20005
202.736.2200
sleeper@campaignlegal .org

-- and --

Bernadette Reyes, Esqg.
Alexandra Cooper, Esqg.

UCLA VOTING RIGHTS PROJECT
3250 Public Affairs Building
Los Angeles, CA 90095
310.400.6019
bernadette@uclavrp.org

FOR THE PLAINTIFF UNITED STATES:

Tharuni Jayaraman, Esqg.
K'Shaani Smith, Esqg.
Catherine Meza, Esqg.

Bruce Gear, Esqg.

DEPARTMENT OF JUSTICE

CIVIL RIGHTS DIVISION, VOTING SECTION
150 M. Street NE
Washington, DC 20530
202.514.2000
tharuni.jayaraman@usdoj .gov
k'shaani.smith@usdoj.gov
catherine.meza@usdoj.gov
bruce.gear@usdoj .gov

FOR THE NAACP PLAINTIFF:

Joaquin Gonzalez, Esqg.

TEXAS CIVIL RIGHTS PROJECT

1405 Montopolis

Austin, TX 78741

210.663.6727
joaquin@texascivilrightsproject.org

U.S. LEGAL SUPPORT, INC
713-653-7100
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ALSO

FOR THE DEFENDANTS:

Angie Olalde, Esqg.

GREER, HERZ & ADAMS, L.L.P.
2525 South Shore Blvd., Suite 203
League City, TX 77573

D: 409.797.3262
aolalde@greerherz.com

-- and --

Joseph R. Russo, Jr., Esqg.
Jordan Raschke Elton, Esqg.
GREER, HERZ & ADAMS, L.L.P.
One Moody Plaza, 18th Floor
Galveston, TX 77550
409.797.3200
jrusso@greerherz.com
jraschkeelton@greerherz.com

PRESENT:

Brent Kirby, Videographer
Sarah Chen, Esqg.

Hilary Klein, Esqg.

Mateo Forero, Esqg.

Toby Moore

U.S. LEGAL SUPPORT, INC
713-653-7100
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74

And I will pull up -- I'll share
chat.
All right. I just shared one of

papers in the chat. Did that come through?

MR. GONZALEZ: Pardon?

Okay. There you go.

THE WITNESS: I am seeing that.

maternal twins to determine what role genetic

MS. OLALDE: Is that just his CV?

And I don't want to disappoint you, so I am going to ask

you previously about some of your academic work.

it in the

your

MS. OLALDE: I apologize. Let me save --

MR. GONZALEZ: Okay. And I will also
share my screen.
(Counsel displays document.)

Q. (By Mr. Gonzalez) So this is a paper you
authored, entitled "Are Political Orientations
Genetically Transmitted?"

A. That's correct.

Q. And do you recall this paper, more or less?

A. I do.

Q. So just a couple of questions. Please correct

me if I'm mischaracterizing this, but just broadly
speaking, in layman's terms, you were looking at survey

responses from sets of identical twins and sets of

U.S. LEGAL SUPPORT, INC
713-653-7100
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75

heritability might play in the formation of political
orientations; is that right?

A. That's a very fair summary.

Q. All right. So looking at the first page
here -- if I can find it. Here on this first paragraph,
under Attitude Formation, you write: Survey responses
to political items presumably reflect attitudes and are
thought to be a combination of longstanding
"predispositions" and more recent
"off-the-top-of-the-head" considerations.

Did I read that correctly?

A. That's correct.

Q. Just considering the first part of that
sentence, "survey responses to political items
presumably reflect attitudes," is -- do you agree with

that statement today?

A. Yesn

0. And are surveys one of the standard tools that
political scientists use to measure political attitudes?

A. Yes.

Q. And so in this paper, you were looking
primarily at survey responses from twins in Virginia; is
that right?

A. Primarily based on the -- what's called the

VA30K, which involves Virginia, but other states on the

U.S. LEGAL SUPPORT, INC
713-653-7100
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mid-Eastern Seaboard, and then there's also some
information from an Australian twin study.

Q. Okay. So twins in, sort of, the Atlantic
region and some in Australia?

A. Yeah. My recollection is -- I could be wrong;
it's been a few years -- but that it's actually the
Mid-Atlantic Twin Registry that the sample is drawn
from.

Q. All right. And in the paper, though, you're

drawing general insights about the heritability of

political attitudes for everybody, not just twins in the

Mid-Atlantic Region; is that right?

A. That's correct.

0. And is it standard within political science to

rely on representative samples to make observations
about groups?

A. Yesn

Q. All right. I'm going to go down to Page 160
here. And I'll give you just a moment to look at

Table 2, just to sort of refresh your memory about

contents.
A. Yes.
Q. And then going further down, you say: Party

affiliation is the most clearly political of the items

in the broader questionnaire, and it is useful here on

U.S. LEGAL SUPPORT, INC
713-653-7100
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So, again, when we talk about polarized
voting in the United States with regard to partisan
polarization, I certainly don't believe "partisan
polarization" is ever used to describe a situation where
50% + 1 of the Democrats vote one way and 50% + 1 of
Republicans vote the other. That would be the almost

complete absence of either cohesion or polarization. We

reserve --

0. You didn't -- oh, sorry.

A. We reserve "polarization" to indicate things
being at polar positions -- that is, at the north and
the south -- not at the equator.

Q. You didn't conduct any analysis to determine
whether voter -- individual voters in Galveston identify

as Republican or Democrat; is that right?
A. That's correct. ©No one did any of that work.
0. So you -- other than the actual vote choices,
you don't know whether self-identified Democrats are
voting for Democratic candidates or self-identified

Republicans are voting for Republican candidates, right?

A. It depends on what you mean by "know."

Q. You didn't analyze that, right? You just said
you didn't -- you don't have any data on who identifies.

A. I have no Galveston County-specific data on

party identification voting.

U.S. LEGAL SUPPORT, INC
713-653-7100
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We do have enormous and lengthy
information about the role of party in voting in the
United States. And if -- if it is not the case that the
overwhelming majority of Republicans are voting
Republican and Democrats are voting Democrat in
Galveston County, it would be the only place we've ever
seen where that's true in modern American elections.

So I have some information about it. I
don't have empirical data that comes directly from
Galveston County.

Q. I guess what I'm getting at is this: When you
say -- because you just said "partisan polarization"
means that Democratic voters are voting for Democrats,
and Republicans are voting for Republicans. But nowhere
in your report do you provide any analysis that says
that that is what is happening in Galveston County,
correct?

A. The -- so we do have evidence -- sorry. We do
have evidence about voting in Galveston County in about
the -- the -- what do you call? -- polarization
evidence. Obviously, if -- if you're correct, at least,
in your implication, which is without data, about the
individual voting, we wouldn't be able to reach that
conclusion. Then we could no more reach that conclusion

about partisans than we could about ethnic groups.

U.S. LEGAL SUPPORT, INC
713-653-7100
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION
HONORABLE TERRY PETTEWAY,
et al.,
Plaintiffs,
VS. CASE NO. 3:22-cv-00057

GALVESTON COUNTY, et al.,
Defendants.

)
)
)
)
)
)
)
)
REPORTER'S CERTIFICATION OF THE ORAL, VIDEOTAPED
AND VIDEOCONFERENCED DEPOSITION OF
JOHN R. ALFORD, PHD
April 27, 2023

I, Jamie K. Israelow, a Certified Shorthand
Reporter duly commissioned and qualified in and for the
State of Texas, Registered Merit Reporter and Certified
Realtime Reporter, do hereby certify to the following:

That the witness, JOHN R. ALFORD, PHD, was duly
sworn by the officer and that the transcript of the oral
deposition is a true record of the testimony given by
the witness:

That the original transcript was delivered to
Simone Leeper, Esqg.

That a copy of the certificate was served on

all parties and/or the witness shown herein on

U.S. LEGAL SUPPORT, INC
713-653-7100
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I further certify that pursuant to FRCP Rule
30(f) (1) that the signature of the deponent:

X was requested by the deponent or a party
before the completion of the deposition and that
signature is to be before any notary public and returned
within 30 days from date of receipt of the transcript.
If returned, the attached Changes and Signature Page
contains any changes and the reasons therefor;

was not requested by the deponent or a
party before the completion of the deposition.

I further certify that I am neither attorney
or counsel for, nor related to or employed by any of the
parties to the action in which this deposition is taken,
and further that I am not a relative or employee of any

attorney or counsel employed by the parties hereto, or

financially interested in the action.

U.S. LEGAL SUPPORT, INC
713-653-7100
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That the amount of time used by each party at the

deposition is as follows:

Simone Leeper, Esqg. - 0:31
Bernadette Reyes, Esg. - 0:00
Alexandra Cooper, Esg. - 0:00
Tharuni Jayaraman, Esg. - 1:15
K'Shaani Smith, Esg. - 0:00
Catherine Meza, Esqg. - 0:00

Bruce Gear, Esg. - - 0:00

Joaquin Gonzalez, Esg. - 0:30
Angie Olalde, Esg. - 0:00

Joseph R. Russo, Jr., Esg. - 0:00
Jordan Raschke Elton, Esg. - 0:00

That pursuant to information given to the
deposition officer at the time said testimony was taken,

the following includes counsel for all parties of
record:

Simone Leeper, Esqg., Bernadette Reyes, Esqg.
And Alexandra Cooper, Esqg., Attorneys for Pettaway
Plaintiffs.

Tharuni Jayaraman, Esqg., K'Shaani Smith, Esqg.
Catherine Meza, Esg., Bruce Gear, Esqg., Attorneys for
the Plaintiff United States.

Angie Olalde, Esqg., Joseph R. Russo, Jr., Esqg.

and Jordan Raschke Elton, Esqg., Attorneys for
Defendants.

CERTIFIED TO BY ME on this day of

, 2023.
K Jvadsw-

Jamie K. Israelow, CSR, RMR, CRR
Texas CSR 3801

Expiration Date: 4/30/2025

US LEGAL SUPPORT, INC.

Firm Registration No. 122

16825 Northchase Drive, Suite 800
Houston, Texas 77060
713.653.7100

U.S. LEGAL SUPPORT, INC
713-653-7100




