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On September 20 and September 21, 2020 Defendants disclosed to Plaintiffs, via FTP 

transfer, a number of Administrative Record (“AR”) documents which had been initially redacted 

or entirely withheld on assertions of attorney client and/or deliberative process privilege.  

Although the number of unique documents is relatively small, given duplication (or near-

duplication) in the documents produced, it is nevertheless telling.  And it explains why 

Defendants have devoted so little time and space to defending their actions on the merits.  The 

materials confirm what Plaintiffs have long argued:  the Census Bureau was forced to scrap a 

decade of detailed planning and testing for a retrofitted and truncated “Replan” that they knew 

was impossible to do right.  The decision to abandon the COVID-19 Plan did not come from the 

Bureau.  The decision did not acknowledge, let alone explain, the radical departure from the 

factual findings underlying the COVID-19 Plan—it simply ignored those contrary facts and the 

serious reliance interests engendered thereby.  The decision was not driven by a (mistaken) belief 

that adherence to the COVID-19 Plan would be unlawful because of the statutory deadline.  And 

the decision cannot be said to have a “reasonable relationship” to an actual enumeration when the 

Bureau itself said it did not. 

The recently released Office of Inspector General for the U.S. Department of Commerce 

publicly released a report titled The Acceleration of the Census Schedule Increases the Risks to a 

Complete and Accurate 2020 Census (“OIG Report”) further confirms what the existing AR 

shows.  This is not surprising, given that the AR is largely a product of the OIG Documents.  In 

that report, dated September 18, 2020 and first provided to the Department of Commerce on or 

about that date, the Inspector General made two primary findings:  (1) “[t]he decision to 

accelerate the Census schedule was not made by the Census Bureau,” and (2) “[t]he accelerated 

schedule increases the risks to obtaining a complete and accurate 2020 Census.” 

Plaintiffs have written at length about all of these matters, and look forward to discussing 

them in detail at the September 22 preliminary injunction hearing.  For purposes of this 

submission, Plaintiffs will allow a small but illuminating subset of these new AR materials—set 

forth below, along with other evidence the Court has seen and the OIG Report—to speak with 

their own voice (with attribution left off of the selected images, due to Defendants not yet 
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providing Plaintiffs with PII-redacted materials).  In addition, as requested, Plaintiffs attach as 

Exhibit A a short timeline of when and how the Replan was created and adopted and when and 

how the agency considered the statutory deadlines for the COVID-19 Plan and the Replan. 

A. The Decision To Truncate The Census Timeline Was Not Made By The 
Census Bureau And Was Made Shortly After The President’s July 21, 2020 
Apportionment Exclusion Order 

As the OIG Report found, the decision to cut the census timeline nearly in half was not 

made by the Census Bureau and was made shortly after the President’s July 21, 2020 

Apportionment Exclusion Order.  Exhibit A goes into the timeline in detail.  Below are key 

excerpts from the AR that speak to that finding. 

• July 23, 2020, “2020 updated for Soft Launch at DOC” email chain between Bureau 
employees (KD401; DOC-7737-39):  

 

 
 

• July 29, 2020.  According to Mr. Fontenot (Sep. 4, 2020, Fontenot Dec. ¶ 81), on July 29, 
several days before the Replan announcement on August 3, 2020, the Secretary of 
Commerce “directed” the Bureau to “present a plan” to “accelerate the remaining 
operations” to meet the December 31 deadline.  

• August 1, 2020, “”Draft Replan Deck for Review” email chain between Bureau 
employees (KD88, DOC_10183): 

 
                                                 

1 “KD1” is a cross reference to Plaintiffs’ final Key Document submission to this Court.  
Plaintiffs use that protocol throughout this filing for ease of reference. 
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• August 1, 2020, “”Draft Replan Deck for Review” follow-up email chain between Bureau 
employees, (KD95, DOC_10940):  

 

 
 

• August 2, 2020 email between top Census Bureau employees, (DOC_13150), in a 
meeting set up to discuss what the Census Bureau had been directed to do: 

 
 

• September 18, 2020.  And here’s what the OIG found, after an investigation into this very 
issue: 

 

B. The Replan’s Truncated-Census Directive Was Made Without Consultation 
With Bureau Officials, With No Analysis Of The Statutory Deadline or 
Effects on Accuracy, and Without Considering All Relevant Issues  

As set forth above, and previously discussed in Plaintiffs’ filings, the undisputed record 

establishes that Bureau officials were given no more than a few days to determine how best to 
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implement a directive previously made, without any apparent deliberation at all.  This decision-

making process was backwards:  the Secretary directed the Bureau to revise the timeline to meet 

the deadline without considering important factors that would bear on that, and then directed 

Bureau experts to, effectively, make it happen, regardless of what the open issues or problems 

were, what had been studied or analyzed (or not), and so on.  By way of just a few examples:   

• July 31, 2020, “5:00 Process Planning Meeting” email chain between Census employees  

 

• July 31, 2020, email between Bureau employees responding to the “new revised 
schedule” shown to them (KD67; DOC_9242): 
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• July 31, 2020, “2020 Census Response Processing Review,” (KD68, DOC_9245), details 
various potential issues from the shortened schedule, including “inaccurate counts of the 
total population and characteristics” and differentials between states: 

 

• July 31, 2020, “Backend Processing Options,” (KD69, DOC_9458):  Discussing 
significant risks with the “highly compressed schedule,” including threats to the overall 
fitness of use of the Census 

 

• July 31, 2020, “Operational and Processing Options to Meet September 30,” (KD80, 
DOC_9951), which lays out the “significant risk to the accuracy of the census data” from 
“[a]ccelerating the schedule by 30 days,” requires that at least 99% of Housing Units in 
every state must be resolved, and lays out how each additional day of NRFU results in 
significant capacity expansion:  
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• September 18, 2020, the recently-released OIG Report, highlights this issue as well at 
pages 9-10: 
 

 

 

 
/// 
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C. It Was Universally Understood and Undisputed That Truncating The 
Timeline Would Produce A Flawed and Inaccurate Census, and That It Was 
“Impossible” To Meet a December 31 Deadline  
 

• July 21, 2020, “Census Bureau Restarts as States Re-Opens,” (KD31, DOC_7086):   

 

 

• April 17, 2020, “High Level Talking Points” (KR2, DOC_265):  
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• May 8, 2020, “Operational Timeline V5 Clean,” (KR17, DOC_2287)—showing that the 
Bureau could not meet the statutory deadline as far back as May, given the COVID-19 
delays—and that it was fully funded for the extension it sought:  
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• July 23, 2020, “Elevator Speech” (KR43, DOC_8021-24; see also July 21 version, KR36, 
DOC_7323-26) (Shared with GAO, see DOC_0008025-28). 

 

• July 27, 2020, Presentation titled “House Committee on Oversight and Reform – 
Decennial Hearing Prep Materials”  (KD 45; DOC_0008148-58 at 58).  As late as a July 
27, 2020 hearing before the House Committee on Oversight and Reform, the Bureau’s line 
was still that the statutory deadlines could not be reached: 
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D. The Replan’s “Truncated-Census” Directive Was Based on a Contrived 
Justification Incongruous with the Record, Because Officials Never 
Considered The Legality Of The COVID-19 Plan To Mandate A Flawed, 
Erroneous Census 

• April 19, 2020, “Talking Points Re: 2020 Census Extension & Shift in Field Operations” 
(KR11, DOC_1687), shows that, in fact, the Census Bureau recognized that the statutory 
deadline must yield to accuracy and reality:  
 

 

• April 23, 2020, edited version of talking points, (KR12, DOC_1973): 

 
• April 28, 2020, call notes/agenda for “Call with Representative Jamie Raskin,” (KD15, 

DOC_2222-2230): 

 
• August 2, 2020, “Slides” email between Bureau personnel, showing that implementation 

of the July 21, 2020 PM was a priority while the Bureau struggled to truncate overall 
Census operations. (KD104, DOC-0013288-920): 
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• No documents:  Plaintiffs also must briefly note the absence of any documents in one key 
respect:  no documentary evidence showing any belief, or even discussion, that the Bureau 
was compelled to produce an inaccurate or erroneous Census, solely in order to meet any 
statutory deadline.   There was similarly no evidence that the preexisting COVID-19 Plan 
would somehow become unlawful and must be halted if the statutory deadline were not 
extended. 

 

Dated: September 22, 2020 LATHAM & WATKINS LLP 

 
By: /s/ Sadik Huseny   
 Sadik Huseny 
  
Steven M. Bauer (Bar No. 135067) 
steven.bauer@lw.com 
Sadik Huseny (Bar No. 224659) 
sadik.huseny@lw.com 
Amit Makker (Bar No. 280747) 
amit.makker@lw.com 
Shannon D. Lankenau (Bar. No. 294263) 
shannon.lankenau@lw.com 
LATHAM & WATKINS LLP 
505 Montgomery Street, Suite 2000 
San Francisco, CA 94111 
Telephone:  415.391.0600 
Facsimile:  415.395.8095 

Richard P. Bress (admitted pro hac vice) 
rick.bress@lw.com 
Melissa Arbus Sherry (admitted pro hac vice) 
melissa.sherry@lw.com 
Anne W. Robinson (admitted pro hac vice) 
anne.robinson@lw.com 
Tyce R. Walters (admitted pro hac vice) 
tyce.walters@lw.com 
Genevieve P. Hoffman (admitted pro hac vice) 
genevieve.hoffman@lw.com 
Gemma Donofrio (admitted pro hac vice) 
gemma.donofrio@lw.com 
LATHAM & WATKINS LLP 
555 Eleventh Street NW, Suite 1000 
Washington, D.C. 20004 
Telephone:  202.637.2200 
Facsimile:  202.637.2201 
 
Attorneys for Plaintiffs National Urban League; 
League of Women Voters; Black Alliance for 
Just Immigration; Harris County, Texas; King 
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the NAACP 
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PUBLIC COUNSEL 
610 South Ardmore Avenue 
Los Angeles, California 90005 
Telephone:  213.385.2977 
Facsimile:  213.385.9089 

Attorneys for Plaintiff City of San Jose 

Doreen McPaul, Attorney General 
dmcpaul@nndoj.org 
Jason Searle (pro hac vice forthcoming) 
jasearle@nndoj.org 
NAVAJO NATION DEPARTMENT OF 
JUSTICE 
P.O. Box 2010 
Window Rock, AZ 86515 
Telephone: (928) 871-6345 

Attorneys for Navajo Nation 

Dated: September 22, 2020 By: /s/ Danielle Goldstein  
Michael N. Feuer (Bar No. 111529) 
mike.feuer@lacity.org 
Kathleen Kenealy (Bar No. 212289) 
kathleen.kenealy@lacity.org 
Danielle Goldstein (Bar No. 257486) 
danielle.goldstein@lacity.org 
Michael Dundas (Bar No. 226930) 
mike.dundas@lacity.org 
CITY ATTORNEY FOR THE CITY OF 
LOS ANGELES 
200 N. Main Street, 8th Floor 
Los Angeles, CA 90012 
Telephone: 213.473.3231 
Facsimile: 213.978.8312 

Attorneys for Plaintiff City of Los Angeles 

Dated: September 22, 2020 By: /s/ Michael Mutalipassi 
Christopher A. Callihan (Bar No. 203010) 
legalwebmail@ci.salinas.ca.us 
Michael Mutalipassi (Bar No. 274858) 
michaelmu@ci.salinas.ca.us 
CITY OF SALINAS 
200 Lincoln Avenue 
Salinas, CA 93901 
Telephone: 831.758.7256 
Facsimile: 831.758.7257 

Attorneys for Plaintiff City of Salinas 
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Dated: September 22, 2020 By:  /s/ Rafey S. Balabanian 
Rafey S. Balabanian (Bar No. 315962) 
rbalabanian@edelson.com 
Lily E. Hough (Bar No. 315277) 
lhough@edelson.com 
EDELSON P.C. 
123 Townsend Street, Suite 100 
San Francisco, CA 94107 
Telephone: 415.212.9300 
Facsimile: 415.373.9435 

Rebecca Hirsch (admitted pro hac vice) 
rebecca.hirsch2@cityofchicago.org 
CORPORATION COUNSEL FOR THE 
CITY OF CHICAGO 
Mark A. Flessner 
Stephen J. Kane 
121 N. LaSalle Street, Room 600 
Chicago, IL 60602 
Telephone: (312) 744-8143 
Facsimile: (312) 744-5185 

Attorneys for Plaintiff City of Chicago 

Dated: September 22, 2020 By:  /s/ Donald R. Pongrace 
Donald R. Pongrace (admitted pro hac vice)  
dpongrace@akingump.com 
AKIN GUMP STRAUSS HAUER & FELD 
LLP 
2001 K St., N.W. 
Washington, D.C. 20006 
Telephone: (202) 887-4000 
Facsimile: 202-887-4288 

Dario J. Frommer (Bar No. 161248) 
dfrommer@akingump.com 
AKIN GUMP STRAUSS HAUER & FELD 
LLP 
1999 Avenue of the Stars, Suite 600 
Los Angeles, CA  90067-6022 
Phone:  213.254.1270 
Fax: 310.229.1001 

Attorneys for Plaintiff Gila River Indian 
Community 
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Dated: September 22, 2020 By:  /s/ David I. Holtzman 
David I. Holtzman (Bar No. 299287) 
David.Holtzman@hklaw.com 
HOLLAND & KNIGHT LLP 
Daniel P. Kappes 
Jacqueline N. Harvey 
50 California Street, 28th Floor  
San Francisco, CA 94111  
Telephone: (415) 743-6970  
Fax: (415) 743-6910  

Attorneys for Plaintiff County of Los Angeles 
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ATTESTATION 

I, Sadik Huseny, am the ECF user whose user ID and password authorized the filing of this 

document.  Under Civil L.R. 5-1(i)(3), I attest that all signatories to this document have concurred 

in this filing. 

Dated: September 22, 2020 LATHAM & WATKINS LLP 

By: /s/ Sadik Huseny  
Sadik Huseny 
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	A. The Decision To Truncate The Census Timeline Was Not Made By The Census Bureau And Was Made Shortly After The President’s July 21, 2020 Apportionment Exclusion Order
	B. The Replan’s Truncated-Census Directive Was Made Without Consultation With Bureau Officials, With No Analysis Of The Statutory Deadline or Effects on Accuracy, and Without Considering All Relevant Issues
	D.  The Replan’s “Truncated-Census” Directive Was Based on a Contrived Justification Incongruous with the Record, Because Officials Never Considered The Legality Of The COVID-19 Plan To Mandate A Flawed, Erroneous Census
	C. It Was Universally Understood and Undisputed That Truncating The Timeline Would Produce A Flawed and Inaccurate Census, and That It Was “Impossible” To Meet a December 31 Deadline
	D.  The Replan’s “Truncated-Census” Directive Was Based on a Contrived Justification Incongruous with the Record, Because Officials Never Considered The Legality Of The COVID-19 Plan To Mandate A Flawed, Erroneous Census

