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INTEREST OF AMICI CURIAE AND SUMMARY OF ARGUMENT!

Amici Curiae are diverse local jurisdictions from across the country that
collectively represent and serve millions of residents.? Amici and local
governments nationwide will rely on data from the current census for a variety of
functions. Indeed, the decennial census provides the best—and in many cases, the
only—data for governments to understand the size, location, and composition of
their populations. Accurate census data is an irreplaceable and essential foundation
for local governments across the country to perform the vital functions that
support, protect, and benefit their residents, including those that protect the most
vulnerable members of the community.

Census data informs life-saving public health and safety decisions and drives
the allocation of federal funding for safety-net services and educational programs.
Local governments rely on census data to plan for and respond in disaster and
emergency situations; operate safety-net healthcare facilities; monitor, identify,
and respond to emerging epidemics; provide vaccinations, nutrition, substance
abuse treatment, and mental health services; investigate and prosecute crime; and

perform many other basic governmental functions critical to the safety and well-

I All parties have consented to the filing of this amicus brief. No party’s counsel
authored this brief in whole or in part, and no person or entity other than Amici or
their counsel made a monetary contribution intended to fund the preparation or
submission of this brief.

2 A complete list of Amici is set out in Appendix A.
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being of the entire population. The importance of ensuring an accurate and
complete 2020 Census cannot be overstated.

As the district court found—and Amici explain further below—Appellants’
decision to cut short 2020 Census operations (the “Replan”) will likely cause a
differential undercount and corrupt the quality of census data. Order Granting Pls.’
Mot. for Stay and Prelim. Injunc. (hereinafter “District Court Op.”) at pp. 23-26,
36-38, ECF No. 208, National Urban League v. Ross, No. 20-cv-05799-LHK
(N.D. Cal. Sept. 24, 2020); see also id. at 47-59. Were this Court to stay the district
court’s injunction, it would allow Appellants to end census data collection efforts
early and producing an irreversibly corrupted and inaccurate census.

Amici have especially large hard-to-count populations®—the very
households the Replan is likely to undercount and inaccurately enumerate—so
robust 2020 Census field operations are critical to ensuring that everyone in

Amict’s jurisdictions is accurately counted. Accordingly, Amici have a particular

3 For example, almost 40 percent of Santa Clara County’s 1.9 million
residents are foreign born. More than 25 percent of its population is Latinx and
roughly seven percent is undocumented. The City of New York’s five boroughs are
home to 3.1 million immigrants, who make up more than 37 percent of the City’s
population. An estimated one million New Yorkers share households with the
City’s estimated 504,000 undocumented immigrants. Likewise, Stockton and
Sacramento are among the most diverse cities in California, and the Los Angeles
Unified School District (LAUSD) serves a population that is over 73 percent
Latinx. A quarter of Dallas residents are foreign born, and more than 40 percent of
residents identify as Hispanic or Latinx. And in the City of Portland, more than 20
percent of the immigrant population is undocumented.
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interest in the legality of Appellants’ decision to slash the time allotted to these

mission-critical functions, because truncated field operations will be especially

damaging to the completeness and accuracy of data about Amici’s residents and

will undermine Amici’s ability to serve their residents for the next decade.
ARGUMENT

I. Accurate Census Data Is the Foundation for Critical Government
Functions

A. Local Governments Depend on Accurate Census Data for Life-
Saving Planning and Services

Local governments across the country, including Amici, use census data
every day throughout their operations to perform essential functions. By
undermining the accuracy of census data about Amici’s residents, Appellants’
actions will frustrate critical government services for years—including emergency
response and public health functions, where access to accurate data can save lives.

For instance, localities across the country, including Amici, have relied on
census data to respond to COVID-19. And as each season brings more, and more
intense, wildfires, hurricanes, and tornadoes, local governments prepare to
organize and support evacuations and provide services for affected residents. In
disasters of all kinds, local governments must identify vulnerable populations in
need of emergency food stamps, temporary housing, and other disaster-related

services.
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None of this is possible without accurate data reflecting the composition and
location of local communities—data that, in Amici’s experience, is reliably
produced only by the census. For instance, governmental emergency managers at
all levels of government use Social Vulnerability Indexes (“Indexes™) to identify
communities whose members are “more likely to die in a disaster event and less
likely to recover after one.” B. Flanagan et al., 4 Social Vulnerability Index for
Disaster Management, 8(1) J. Homeland Sec. & Emergency Mgmt. art. 3, at 3

(2011), https://perma.cc/TXN7-C7V3. These Indexes guide resource allocation

before and during emergencies to protect those most likely to need government
intervention to survive and recover. Id.; see also Centers for Disease Control,

CDC'’s Social Vulnerability Index Fact Sheet (Sept. 10, 2018), https://perma.cc/

779V-6UTW.

The Indexes use census data to identify regions with populations and
features that emergency-management research has identified as indicators of
increased need—for instance, the presence of the elderly and children, who are
vulnerable during a disaster; dense housing; lack of vehicles; families below the
poverty line; and minority and low-English-proficiency populations. Flanagan,
supra, at 4-6. In an emergency, access to comprehensive census data on these
populations and an Index that aggregates it is critical to allow local governments to

quickly identify areas of need and respond effectively. See America Counts Staff,
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From COVID-19 to Hurricanes, Census Surveys Help Areas Prepare and Recover,

U.S. Census Bureau (Apr. 9, 2020), https://perma.cc/P2WC-CUFN. Indeed,

California jurisdictions rely on Indexes to plan for and respond to wildfires, e.g.,

Santa Clara County Community Wildfire Plan at 81 (Aug. 2016), https://perma.cc/

2RN4-5X1.2, and New York City relied on decennial census data to plan the
evacuation and care of older residents in communities affected by Superstorm
Sandy. If Appellants’ decision to cut short 2020 Census operations renders data
about these socially vulnerable individuals and communities even less accurate and
complete, they will be even less visible to first responders in critical moments.
Accurate census data is also vital to public health functions, including the
response to COVID-19. For several Amici, census data underlies the
epidemiological analyses used to understand the spread of COVID-19 and inform
mitigation efforts. For example, the County of Santa Clara relies on decennial
census data—both directly and through the American Community Survey (ACS)—
to identify the most impacted zip codes and census tracts, deploy pop-up and
mobile test sites, understand structural factors contributing to transmission, and
develop programs to address health inequities. Likewise, New York City relies on
census data to identify the relative incidence of COVID-19 among the City’s
neighborhoods and to identify vulnerable populations, such as the elderly, that

need special assistance. And jurisdictions across the country use census data to
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ensure adequate communication with affected communities and to deploy
infrastructure to support distance learning during the pandemic.

Local governments rely on census data for other critical functions, including
housing development, law enforcement, school construction, and public services
for vulnerable populations like the elderly. See, e.g., County of Santa Clara

Housing Element Update 2015-2022, at 58-91 (June 10, 2014), https://perma.cc/

8MF5-WZ9S; Portland Housing Bureau, State of Housing in Portland (2019),

https://perma.cc/KSQ5-3ZTP; LAUSD, 2018 Developer Fee Justification Study

(Mar. 2018), https://perma.cc/D7VD-G52X (projecting future enrollment from
planned residential construction).

In all these cases, local governments require census data that accurately
reflects the population in order to serve it. An inaccurate 2020 Census could
significantly undercut local governments’ ability to evacuate vulnerable
individuals, slow or halt an epidemic, and provide other vital services. Nor is there
any substitute for census data in performing these functions. In the past, the County
of Santa Clara attempted to supplement census data through the use of private
demographers, but that effort failed because the private information simply was not
reliable enough at the level of granularity required for local government
operations. Moreover, like the ACS, private data is often based on the decennial

census and therefore may not be a true alternative.
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B. Local Governments Rely on Census-Based Funding to Provide
Vital Social Safety-Net Services

The Census Bureau reports that census data drives distribution of more than
$675 billion in funds to local and state governments. M. Hotchkiss & J. Phelan,
U.S. Census Bureau, Uses of Census Bureau Data in Federal Funds Distribution at

8 (Sept. 2017), https://perma.cc/BQ32-MKM?2. A large portion of this census-

based funding goes to basic services like nutrition support and health care for the
community’s most vulnerable members, including victims of crime and children
who are low-income or have been subjected to severe abuse and neglect. /d. at 16.
Much of this funding flows through local governments, which are often
responsible for administering these programs.

For example, several Amici administer programs that depend on tens of
millions of dollars in federal funding, including for victims’ services offices;
Medicaid; Temporary Assistance to Needy Families (TANF); the Special
Supplemental Nutrition Program for Women, Infants, and Children (WIC);
Community-Based Child Abuse Prevention; foster care; and HUD grants to
improve affordable housing, homeless shelters, and infrastructure. Likewise,
schools employ Title I, II, and IV funds, and the Child Care and Development
Block Grant program, to serve students who might not be able to remain or
succeed in school without additional support. In all of these cases, when the

census data driving distribution of federal funding is corrupted and inaccurate,
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residents in need of these critical programs are shortchanged because local
governments are deprived of the federal funding they need to serve those residents.

The disproportionate undercount and compromised data quality that the
Replan will cause will result in the underfunding of community needs for which
there is no alternative provider to local government. As a consequence, local
governments may need to reduce or eliminate services to all residents, including
those most in need of support.

II.  Granting a Stay Will Irreparably Cause a Differential Undercount and
Undermine Census Data Quality

Appellants’ decision to drastically curtail the time for 2020 Census data
collection efforts will undermine the accuracy of the census count and compromise
the quality of census data. Staying the district court’s injunction against the
Replan, and thereby letting the Replan go into effect, would irreparably harm
census accuracy—and therefore also irreparably harm local governments and the
residents they serve—because the Census Bureau would cut short data collection
efforts such as the critical Non-Response Follow-Up program (or “NRFU”) that
are functionally impossible to re-start later.

NRFU operations specifically focus on and ensure inclusion of people from
hard-to-count communities, including racial and ethnic minorities, non-English
speakers, undocumented immigrants, persons who distrust the government, and

low-income persons. In the Census Bureau’s own words, NRFU “is entirely about
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hard-to-count populations.” U.S. Census Bureau, 2020 Census Operational Plan, at

212 (Dec. 2018) [hereinafter “2018 Operational Plan™], https://perma.cc/VH4Q-

EKSU.

Even before COVID-19, NRFU was critical to complete and accurate census
data because many immigrant communities and communities of color are
particularly hesitant to self-respond, given their concerns—fanned by politicization
of the census itself—that the federal government would leverage census responses
for immigration enforcement. NRFU was—and is—a central element of the
Census Bureau’s efforts to overcome these fears and approach a complete and
accurate count.

The Census Bureau’s careful April 2020 response to the disruption caused
by the pandemic was to postpone NRFU but keep its duration roughly the same.
This made sense: NRFU continues to be just as necessary to now enumerate hard-
to-count populations and others who have not self-responded as it was when
originally planned.

But Appellants’ rushed, secretive, and irrational August 2020 decision to cut
more than a third of the time planned for NRFU leaves Bureau staff to count the
same number of non-responding households in just two-thirds the time—and to do
so while the COVID-19 pandemic continues to ravage the country. As the record

in this case amply demonstrates, career staff have repeatedly warned that ending
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data collection this early is “ludicrous” and “will result in a census that is of
unacceptable quality.” District Court Op. at 49, 53; see id. at 49-57.

Indeed, COVID-19 has made it harder for NRFU to achieve its aims, not
easier. When the Census Bureau originally allocated 11 weeks to NRFU, it
assumed local governments would conduct robust outreach efforts to support the
Bureau. 2018 Operational Plan, supra, at 10, 18-21, 105, 206, 209-11. But
COVID-19 has frustrated, and often stymied, these efforts: because of the
pandemic, local governments have replaced their plans to use traditional forms of
local on-the-ground outreach with social media, texting, and phone-banking—
which are not as effective as neighborhood canvassing and in-person
communication. Accordingly, if COVID-19 should affect the time dedicated to
NRFU at all, it should be to extend NRFU rather than to truncate it.

By cutting NRFU short, moreover, the Replan forces the Census Bureau to
rely on far less reliable information. When households do not self-respond or
respond to NRFU, the Bureau attempts to count them by relying on proxies (such
as neighbors and landlords), administrative records, and statistical imputation. But
these secondary data sources are substantially less accurate than households’ own

responses.* So cutting NRFU short undermines census data in two ways. First, it

4 Proxies are significantly less likely to accurately report information about
uncounted households, administrative records are least accurate for hard-to-count

10
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forces the Census Bureau to resort to significantly less reliable enumeration
methods, meaning the Replan will cause a differential undercount of hard-to-count
populations. Second, even in the unlikely event the Bureau somehow accurately
counts the number of people in hard-to-count households, it will likely inaccurately
record demographic information (e.g., age, gender, race) about them.

As the district court found, Appellants’ absence of reasoned justification,
lack of an explanation consistent with the evidence before the agency, and failure
to consider important aspects of enumerating hard-to-count communities during a
pandemic on a drastically shortened timeframe is arbitrary, capricious, and
counterproductive. If this Court stays the district court’s order, the Census Bureau
will end NRFU operations early—all but guaranteeing that the 2020 Census will
undercount Amici’s most vulnerable residents and produce inaccurate and

corrupted data. The disastrous, life-threatening, decade-long impacts to Amici’s

populations including racial and ethnic minorities, and statistical imputation uses
data that differentially undercounts hard-to-count households that may not match
the demographic characteristics of surrounding households. Thomas Mule, U.S.
Census Bureau, DSSD 2010 Census Coverage Measurement Memorandum Series
2010-G-01 at 16, Table 8, and 30, Table 21 (May 22, 2012),
https://perma.cc/9X7G-MJJQ (despite the use of statistical imputation in the 2010
Census, there were still statistically significant undercounts of Blacks, Hispanics,
and Native Americans; during NRFU, proxies are less accurate than household
members’ own responses); Sonya Rastogi and Amy O’Hara, 2010 Census Match
Study, U.S. Census Bureau at 47 (Nov. 16, 2012), https://perma.cc/GX9X-RF5D
(higher percentage of non-Hispanic than Hispanic households had matching
administrative records data, and thus relying on administrative records could
“produce undercounts for various race, Hispanic origin, and age groups™).

11
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ability to deliver critical government services and meet the needs of their
communities will be irreparable.
CONCLUSION
For the foregoing reasons, Amici Curiae respectfully request that this Court
deny Appellants’ emergency motion for a stay.
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