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Plaintiffs-Appellants Rodney Pierce and Moses Matthews respectfully submit
this reply in support of their motion for the Court to issue its mandate in this appeal
forthwith.

Legislative Defendants offer no legitimate reason to delay issuance of the
mandate. They do not intend to pursue any relief in this Court, and they do not
suggest that retaining jurisdiction would serve any purpose other than preventing the
district court from issuing a decision on Plaintiffs’ November 22 preliminary
Injunction motion—which is a reason to issue the mandate, not to withhold it.

Legislative Defendants essentially contend that the Court should withhold
issuing the mandate to punish Plaintiffs for pursuing this appeal. That is not a
rational basis for withholding issuance of the mandate. The mandate typically issues
after the deadline for a party to seek rehearing to enable a party to seek rehearing
before the case is returned to district court. That purpose has no application here
because Plaintiffs have not requested rehearing by the panel or en banc and will not
do so. Moreover, while the Court dismissed the appeal and concluded that the test
for constructive denial was not satisfied, the fact that Plaintiffs’ request for relief
was denied does not mean Plaintiffs deserve to be penalized for requesting it.

Furthermore, this Court acknowledged in its dismissal order the “time-
sensitive nature” of Plaintiffs’ preliminary injunction motion, noting its confidence

that the district court will “be mindful of the time-sensitive nature of the VRA suits
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as it proceeds.” CA4 Doc. 44 at 1-2. Legislative Defendants’ effort to delay the
district court’s ability to decide the preliminary injunction motion, while the case
sits dormant in this Court, is at odds with the Court’s observation. Also, while
Legislative Defendants now say that the district court lacked jurisdiction to conduct
the January 10 preliminary injunction hearing, they told the court at that hearing that
they had no objection to the hearing going forward, but that the court could not issue
an actual decision on the preliminary injunction motion until the mandate issued.

Finally, Legislative Defendants’ claim that Plaintiffs somehow delayed in
filing the instant motion, 24 hours after this Court issued its dismissal order, is
puzzling. As Legislative Defendants’ own filing states (at 3), Plaintiffs’ counsel
contacted opposing counsel the day of this Court’s order to request their consent to
this motion. Plaintiffs were surprised to learn of Legislative Defendants’ opposition,
but then prepared an opposed motion and filed it at 1 p.m. the next day.

CONCLUSION

For the foregoing reasons, the Court should immediately issue the mandate

for its January 9 Judgment dismissing this appeal.
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Dated: January 16, 2024

Edwin M. Speas, Jr.
POYNER SPRUILL LLP
P.O. Box 1801

Raleigh, NC 27602-1801
(919) 783-6400
espeas@poynerspruill.com
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Respectfully submitted,

/s/ R. Stanton Jones
R. Stanton Jones
Elisabeth S. Theodore
Samuel I. Ferenc
ARNOLD & PORTER

KAYE SCHOLER LLP
601 Massachusetts Avenue, NW
Washington, DC 20001-3743
(202) 942-6000
stanton.jones@arnoldporter.com

Counsel for Plaintiff-Appellants
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CERTIFICATE OF COMPLIANCE

1. This reply complies with the type-volume limitation of Federal Rules
of Appellate Procedure 27(d)(2)(C) and 32(g)(1) because it contains 432 words.

2. This filing complies with the typeface and type-style requirements of
Federal Rules of Appellate Procedure 32(a)(5) because it has been prepared in a
proportionally spaced typeface using Microsoft Word for Office 365 in 14-point
Times New Roman font.

Dated: January 16, 2024 /s/ R. Stanton Jones
R. Stanton Jones
ARNOLD & PORTER

KAYE SCHOLER LLP

601 Massachusetts Avenue NW
Washington, DC 20001-3743
(202) 942-6000
stanton.jones@arnoldporter.com

Counsel for Plaintiffs-Appellants
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/s/ R. Stanton Jones
R. Stanton Jones




