
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

DURHAM DIVISION 

Civil Action No. 1:13-CV-00949 

 

DAVID HARRIS; CHRISTINE 

BOWSER; and SAMUEL LOVE, 

 

Plaintiffs, 

 

v. 

 

PATRICK MCCRORY, in his capacity 

as Governor of North Carolina; NORTH 

CAROLINA STATE BOARD OF 

ELECTIONS; and JOSHUA HOWARD, 

in his capacity as Chairman of the North 

Carolina State Board of Elections, 

 

Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

DEFENDANTS’ RESPONSE TO 

PLAINTIFFS’ MEMORANDUM IN 

SUPPORT OF ADMISSION OF 

PLAINTIFFS’ EXHIBIT 13 

 

 

On or about October 15, 2015, during the trial of this matter, plaintiffs submitted a 

memorandum in support of their efforts to admit into evidence plaintiffs’ Exhibit 13, an 

email containing privileged and confidential attorney-client communications (“the 

privileged email communications”).  The instant memorandum responds to that 

submission by plaintiffs. 

Background 

During the discovery period in the Dickson v. Rucho state court redistricting 

litigation (“Dickson”), plaintiffs attempted to use the privileged email communications, 

or a variant of them, twice in depositions.  On both occasions, counsel for defendants 

objected to the use of the privileged email communications on attorney-client privilege 

grounds and plaintiffs’ counsel refrained from using them any further. 
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For example, during the first deposition of Dr. Tom Hofeller in Dickson on June 

28, 2012, plaintiffs’ counsel attempted to use deposition exhibit 460.  Deposition exhibit 

460 contains the same communications as the privileged email communications in 

Exhibit 13 plus additional communications among clients and counsel.  A copy of an 

excerpt from the first Hofeller deposition in which exhibit 460 was introduced is attached 

as Exhibit A.  Defense counsel immediately objected to the use of the exhibit, pointing 

out that it had been inadvertently produced and contained privileged communications.  

(Ex. A, p.169)  Plaintiffs’ counsel said “okay” and moved on to the next exhibit. 

Dr. Hofeller’s first deposition was recessed and later resumed on August 10, 2012.  

During that deposition, counsel for plaintiffs attempted to use deposition exhibit 564.  

Deposition exhibit 564 is the document plaintiffs attempted to introduce at the trial of this 

matter as Exhibit 13, and it contains many of the same privileged email communications 

as deposition exhibit 460.  A copy of an excerpt from the second Hofeller deposition in 

which exhibit 564 was introduced is attached as Exhibit B.  Again, defense counsel 

objected, noting that the document was produced by mistake.  Plaintiffs’ counsel 

acknowledged defense counsel’s belief that the document was privileged as his 

immediate response was “I don’t see how it’s privileged.”  (Ex. B, p. 353)  Nonetheless, 

plaintiffs’ counsel again moved on from the exhibit and did not ask any questions about 

it. 

On February 25-26, 2015, the state court held a summary judgment hearing in 

Dickson.  Prior to that hearing, counsel for the State of North Carolina with the North 

Carolina Department of Justice compiled three compact discs containing essentially the 
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entire record of the case.
1
  Alec Peters with the North Carolina Department of Justice 

described the contents of these discs during the hearing. A copy of the relevant transcript 

excerpt is attached as Exhibit C.  Mr. Peters explained that the compilation was simply a 

collection of the entire record (the “library” of the case) and that it was for the 

convenience of the court and the parties.  It was further explained that the discs contained 

all information and pleadings in the case whether submitted or created by defendants or 

the plaintiffs.  The purpose of the compilation was to “make life easier for everybody 

involved” in the case.  (Exhibit C, p. 7-8)  The compilation was never submitted or 

treated as evidence. 

Subsequently, in compiling the record on appeal in Dickson, plaintiffs carried 

forward the compilation on the disc into the record on appeal.  Plaintiffs, not defendants, 

were responsible for compiling and docketing the record on appeal with the North 

Carolina Supreme Court.  Similarly, plaintiffs, not defendants, filed the same material 

with this Court when they filed the Dickson record.  (ECF 95) 

To defendants’ knowledge, plaintiffs never used or attempted to use deposition 

exhibits 460 or 564 at any time in court proceedings during the Dickson trial court or 

appellate proceedings. To the extent that the privileged email communications were 

carried forward in the North Carolina state court record on appeal and then again in this 

case, the privileged communications were in the context of defense counsel’s repeated 

objection to their use as privileged and inadvertently produced. 

                                              
1
 These discs contained dozens of affidavits, deposition transcripts, pleadings, and other 

materials numbering in the thousands of pages.   
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Argument 

Under the Federal Rules of Evidence, privileged communications inadvertently 

disclosed in a state court proceeding do not waive the privilege if the disclosure would 

not be a waiver under the Federal Rules of Evidence if made in a federal proceeding.  

Fed. R. Evid. 502(c)(1) (2015).   Inadvertently disclosed privileged communications do 

not waive the privilege in federal proceedings where the holder of the privilege “took 

reasonable steps to prevent disclosure” and to “rectify the error” including following 

Federal Rule of Civil Procedure 26(b)(5)(B).  Fed. R. Evid. 502(b).   

Under Fed. R. Civ. P. 26(b)(5)(B): 

If information produced in discovery is subject to a claim of privilege or of 

protection as trial-preparation material, the party making the claim may 

notify any party that received the information of the claim and the basis for 

it. After being notified, a party must promptly return, sequester, or destroy 

the specified information and any copies it has; must not use or disclose the 

information until the claim is resolved; must take reasonable steps to 

retrieve the information if the party disclosed it before being notified; and 

may promptly present the information to the court under seal for a 

determination of the claim. The producing party must preserve the 

information until the claim is resolved. 

 

Rule 26(b)(5)(B), Fed. R. Civ. P.
2
 

Defendants plainly took reasonable steps to prevent disclosure of the privileged 

email communications and “rectify” any disclosure by repeatedly objecting to the use of 

the communications during the Hofeller depositions.  This included putting plaintiffs’ 

counsel on notice of the privileged nature of the communications.  Defense counsel’s 

                                              
2
 The analogous state rule is nearly identical to the federal rule. 
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efforts were successful, at least during the Dickson litigation, as plaintiffs made no 

attempt to use or refer to the communications during any phase of the Dickson litigation. 

However, before attempting to use the communications in the instant case, Rule 

26(b)(5)(B), Fed. R. Civ. P. plainly required plaintiffs to present the communications to 

the court under seal and seek a ruling on the applicability of the privilege.  Plaintiffs 

ignored this responsibility and instead blatantly sought an end-run around it by seeking 

its admission in this case.  This court should not allow privileged communications to 

come into evidence in the face of this conduct by plaintiffs.   

Conclusion 

Defendants respectfully request that Exhibit 13 be excluded from the trial record 

in this case. 

Respectfully submitted this 19
th

 day of October, 2015. 

  

NORTH CAROLINA DEPARTMENT OF 

JUSTICE 

 

By: /s/ Alexander McC. Peters  

Alexander McC. Peters 

Senior Deputy Attorney General 

N.C. State Bar No. 13654 

apeters@ncdoj.gov 

P.O. Box 629 

Raleigh, NC  27602 

Telephone: (919) 716-6900 

Facsimile: (919) 716-6763 

Counsel for Defendants 
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 OGLETREE, DEAKINS, NASH 

SMOAK & STEWART, P.C. 

 

/s/ Thomas A. Farr    

Thomas A. Farr 

N.C. State Bar No. 10871 

Phillip J. Strach 

N.C. State Bar No. 29456 

thomas.farr@ogletreedeakins.com 

phil.stach@ogletreedeakins.com 

4208 Six Forks Road, Suite 1100 

Raleigh, North Carolina 27609 

Telephone:  (919) 787-9700 

Facsimile:  (919) 783-9412 

Co-counsel for Defendants 
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CERTIFICATE OF SERVICE 

 

 I, Thomas A. Farr, hereby certify that I have this day electronically filed the 

foregoing DEFENDANTS’ RESPONSE TO PLAINTIFFS’ MEMORANDUM IN 

SUPPORT OF ADMISSION OF PLAINTIFFS’ EXHIBIT 13 with the Clerk of Court 

using the CM/ECF system which will provide electronic notification of the same to the 

following:   

 

PERKINS COIE LLP 

Marc E. Elias 

700 Thirteenth Street, N.W., Suite 600 

Washington, D.C.  20005-3960 

MElias@perkinscoie.com 

Attorneys for Plaintiff 

POYNER SPRUILL LLP 

Edwin M. Speas, Jr. 

espeas@poynerspruill.com 

John W. O’Hale 

johale@poynerspruill.com 

Carolina P. Mackie 

cmackie@poynerspruill.com 

301 Fayetteville St., Suite 1900 

Raleigh, NC  27601 

Local Rule 83.1 Attorney for Plaintiffs 

 

 

This the 19
th

 day of October, 2015. 

OGLETREE, DEAKINS, NASH 

SMOAK & STEWART, P.C. 

 

/s/ Thomas A. Farr    

Thomas A. Farr (N.C. Bar No. 10871) 

4208 Six Forks Road, Suite 1100 

Raleigh, NC  27609 

Telephone:  919.787.9700 

Facsimile:  919.783.9412 

thomas.farr@odnss.com 

 

Counsel for Defendants 

 
22711787.1 
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