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Excerpts from the 2001 Texas Preclearance
Submission

Legislative Redistricting Board Of Texas

Voting Rights Act Considerations of the Plans
Adopted July 25, 2001 to Redistrict the Texas

House of Representatives and the Texas Senate

Submitted in Response to 28 C.F.R. Part 51, Section
51.27 (m) and (n)

August 15, 2001

The reapportionment plans adopted by the LRB
for election districts in the House of Representatives
and Senate of Texas are in compliance with all
applicable state and federal laws and were not
enacted for the purpose or with the effect of denying
or abridging the right to vote in violation of Section 5
of the Voting Rights Act.

III.

The Reapportionment Process

The Legislature of the State of Texas convened
in regular session on January 9, 2001. The
Legislature adjourned on May 27, 2001 without
enacting any legislation apportioning state house of
representatives or senate districts. Pursuant to
Article III, Section 28 of the Texas Constitution, the
Legislative Redistricting Board convened on June 6,
2001.2 At this first organizational meeting, the

2 The members of the Legislative Redistricting Board in 2001
are Lieutenant Governor Bill Ratliff, Speaker of the House of
Representatives Pete Laney, Attorney General John Cornyn,
Comptroller of Public Accounts Carole Keeton Rylander, and
Commissioner of the General Land Office David Dewhurst.
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members of the LRB elected Attorney General John
theCornyn as chairman. The Board conducted

following meetings and hearings:

June 6th Organizational Meeting
June 18th Public Hearing
June 26th Public Hearing for Members of

the Legislature
July 10th Initial Proposed Plans Presented

by LRB Members
July 16th Public Hearing on Proposed

Plans
July 24th Public Hearing on Proposed

Amendments and Adoption of
Reapportionment Plans

Court reporter transcripts for each meeting and
hearing are included within the submission.

Proper notice for all meetings and hearings was
provided in compliance with state law. In addition,
notice of public hearings was specially mailed to over
700 individuals or groups that had testified
previously during legislative hearings on
redistricting or testified at the LRB public hearings.
Copies of relevant public notices are included within
the submission. Information regarding the LRB and
its proceedings was available on the Board’s website
www.lrb.state.tx.us. The LRB and its members
could be contacted directly through this website.

All proposed plans and amendments proposed to
those plans were posted on the Texas Legislative
Council’s Red Viewer website immediately after
being developed and were readily available to
interested persons and groups. The RedViewer was
linked to the LRB website. In addition, maps of and
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demographic data for the primary proposed plans
were available at the LRB meetings and hearings. A
total of 186 witnesses testified before the LRB,
including 23 on July 241h before the LRB Plans
were adopted. Additional information regarding the
opportunity for public input to the redistricting
process is included within the submission itself.

This result reflects a lack of partisan cohesion
among Hispanic voters and is an unlikely basis upon
which to consider either District 3 8 or District 41 to
be violative of the Voting Rights Act.59

Three Hispanic incumbents are paired in South
Texas as a result of districts drawn in the LRB
House Plan. No adverse effect is expected on the
ability of Hispanic voters to elect a candidate of their
choice. Two Hispanic incumbents who reside in
adjacent election precincts within the City of
McAllen in Hidalgo County are paired in District
41.6° Adjacent District 40 has no incumbent. District
40 has 91.5% Hispanic V AP. All state
representative districts within Hidalgo County are
overwhelmingly Hispanic and provide an
opportunity for Hispanic voters to elect the person of
their choice. Further north, Representative Salinas
from Duval County is paired in District 35 with
Anglo Democrat incumbent Hawley from San
Patricio County. The District is 52.1% Hispanic VAP

~9 See Salas v. Southwest Texas Junior College, 964 F.2d 1542 (
1992); Monroe v. City of Woodvitle, 881 F.2d 1327 (5’" Cir.
1989), modified on rehearing, 897 F. 2d 763 (5’h Cir.), cert
denied, 111 S.Ct. 71 (1990).
Go As indicated above, District 41 is 69.6% Hispanic VAP.
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(50.2% spanish surname registered voters) and
should afford Hispanic voters the opportunity to
elect a candidate of choice.

Five seats in the Texas House of
Representatives were apportioned to E1 Paso County
in 1991.G1 The county remains entitled to five seats
according to the 2000 federal census. The LRB
House Plan apportions five districts to E1 Paso
County.G2 The districts in the LRB House Plan are
the districts agreed upon by the members of the E1
Paso County delegation in the house of
representatives. The racial and ethnic make-up of
the districts in the LRB House Plan remains
essentially unchanged from the existing districts.
Districts 75, 76, 77 and 79 remain overwhelmingly
Hispanic. Existing District 78 is only 45.43%
Hispanic YAP. In the LRB House Plan, District 78 is
increased to 53.21% Hispanic V AP.

Texas Senate Districts

A. Criteria For Apportioning the Senate

At its organizational meeting on June 6, 2001,
the LRB adopted criteria for use by LRB members in
developing plans for reapportioning the 31 districts
of the Texas Senate. These written criteria are
attached as Appendix B to this narrative.

The LRB Senate Plan as enacted~3 is based on
whole voting tabulation districts (VTDs) as

a~ Districts 75- 79. See Appendix D.

G2 Districts 75 - 79. See Appendix E.

~3 The official designation of the adopted plan by the Texas

Legislative Council is Plan 1188S. For purposes of this
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representing the county election precincts of this
state. Only seven VTDs are split statewide by the
adopted plan.

The LRB recognized the preservation of the core
of existing districts and member-constituent
relations as legitimate concerns. However, the
adopted LRB plan places less emphasis on avoidance
of the pairing of incumbents than on fairly drawn
districts that recognize communities of interest and
other valid redistricting criteria. Two incumbents
are paired in District 16. One senate district
(District 2) is without an incumbent. Another senate
district (District 30) currently is vacant after the
recent death of the office-holder.

The LRB plan contains fairly designed districts
based on objective criteria, such as election
precincts, city limit boundaries, county boundaries

narrative, the adopted plan will be referred to herein as the
LRB Senate Plan. Opponents of the LRB Senate Plan are likely
to urge that the basic Plan (1165S) under consideration on July
24th was amended substantially before final adoption. There
were two amendments adopted. One (1179S) was described by
Attorney General Cornyn as a "legally superior" drawing of
senate districts in Tarrant County from those present in Plan
1145S. The Cornyn amendment changed districts in Tarrant
County to avoid fragmenting the significant insular minority
community in that County. The other amendment (1185S) was
offered by LRB member Rylander to change districts in South
and West Texas. This amendment earlier had been part of
Rylander’s statewide plan that had been posted on the LRB
website. The change in South Texas was in direct response to
testimony from residents of Hidalgo County urging creation of
a senate district that included most of Hidalgo County in it.
None of the changes in Ms. Rylander’s amendment has any
adverse effect on Hispanic voting strength in the affected
districts.
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and, where appropriate, city and natural boundaries,
such as rivers. As a result, the LRB Senate Plan
splits only 14 counties compared to 33 counties split
in the existing plan. Generally the districts in the
LRB Senate Plan are regular and compact in shape.
An exception is District 17, which stretches from
Harris County along the coast to Jefferson County.
District 17 is not based on racial considerations and
has no significant effect on minority voters.

B. The Anticipated Effect Statewide

The relevant demographics for the Texas Senate
districts in the LRB Senate Plan are attached as
Appendix H (Existing Districts) and Appendix I
(LRB Plan). More complete data is included within
the submission.

The adopted plan for reapportioning the Texas
Senate has a total maximum population deviation of
9.71%. By comparison, the existing senate districts
now have a population deviation of 43.50% according
to the 2000 census.

On a statewide basis the LRB Senate Plan
avoids retrogression of minority voting rights in
violation of Section 5 of the Voting Rights Act. Based
on state senate districts with predominately Black or
Hispanic VAP, the Plan shows the following:

Existing LRB House Plan

Districts with 50% 7 7
or greater Hispanic
VAP

Districts with 40% 2 2 (Including one or
greater Black with 39.9% Black
VAP VAP)
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Neither Hispanic voting strength nor Black
voting strength is reduced statewide.

As with existing minority house districts, all
existing predominately Black or Hispanic senate
districts within the urban counties are significantly
underpopulated according to the 2000 census.G4 To
equalize population and avoid retrogression in these
districts, minority population must be drawn from
nearby districts.

Moreover, increased dispersion of Black and
Hispanic inhabitants within the state and within
counties of the state further complicates the process
of drawing districts that have a majority of Black or
Hispanic voters. Insufficient Black VAP exists
within Dallas County to create a majority Black VAP
senate district, therefore, although Senate District
23 contains essentially all of the insular Black
community in Dallas County, it ends up with only
39.9% Black VAP. The very low spanish surname
registered voter percentages in Dallas and Harris
Counties also affect both the ability to maintain the
existing Hispanic majority district in Harris County
and to create any other majority Hispanic citizen
VAP district elsewhere in the urban areas of the
state.

Nevertheless, the LRB Senate Plan contains
fairly designed districts that avoid retrogression
while also resulting in approximately proportionate
representation for Black and Hispanic citizen
population.

64 The predominately Black Districts are District 13 (-10.64%)
and District 23 (-12.21%). The majority Hispanic district in
Harris County is District 6 (-14.27%). See Appendix H.
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The LRB Senate Plan also generally avoids
unnecessarily fragmenting significant Black or
Hispanic insular communities even when such
communities are not large enough to constitute a
voting majority of a senate district. As a result, at
least Districts 14, 15, 9 and 10 contain significant
minority communities that essentially are kept
intact within these districts. The voting strength of
these minority communities in the future will
depend on the cohesion within and between Black
and Hispanic voters and the ability of such voters to
form coalitions with other racial or ethnic groups in
support of their preferred candidates.

Effect on Black Citizens. The LRB Senate
Plan fairly designs senate districts such that the
existing predominately Black districts are
maintained in Dallas County and Harris County
despite the significant underpopulation of the
existing districts. The effect of the LRB Senate Plan
is to avoid retrogression while also resulting in
approximately proportionate representation for
Black citizens on a regional and statewide basis. For
example, Dallas County is entitled to 3.3 senate
districts based on a total population of 2,218,899
inhabitants and an ideal senate district population
of 672,639 persons. One of those 3.3 districts (i.e.
30.3%) is the predominately Black VAP District 23
even though Black V AP is only 19.5% of the county
total. Similarly, one (District 13) of the Harris
County entitlement of 5.05 districts is predominately
Black VAP. This represents 20% of the senate
districts even though Black V AP is only 18.1% of the
county total. On a statewide basis, the two
predominately Black senate districts constitute only
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6.5% of the seats in the Texas Senate compared to
Black V AP of 11.3% statewide. However, no insular
community of Black voters exists outside of these
two counties that is sufficiently large that it could
constitute the dominant racial group in a senate
district.

Effect on Hispanic Citizens. The LRB Senate
Plan also avoids retrogression in Hispanic majority
districts by maintaining the existing seven majority
Hispanic VAP districts despite needing to overcome
the fact that most of these existing Hispanic
majority senate districts are significantly
underpopulated.G5 Moreover, the LRB Senate Plan’s
fairly designed districts result in representation that
is approximately proportionate for Hispanic citizens
on a regional and statewide basis.

The area of Texas encompassing South and
Southwest Texas and E1 Paso and Bexar Counties is
entitled to 6.2 senate districts.GG The LRB Senate
Plan apportions 6.4 senate districts.67 Although
Hispanic V AP is only 65.2% of the total in this area,

G5 The majority Hispanic senate districts are District 6 (-

14.27%), District 19 (-15.99%), District 20 (-5.99%), District 21
(+.65%), District 26 (-14.16%), District 27 (+5.40%), and District
29 (-14.27%). Four of the five most underpopulated existing
senate districts in the state are ones with Hispanic majorities.
The total underpopulation of these existing districts is 394,724
persons, or 58.7% of the population of an ideal senate district.
See Appendix H.
G~ This is the area encompassing all of the counties within
senate districts 19, 20, 21, 26, 27 and 29, as well as the
remaining portion (298,603 persons) of Bexar County that
makes-up approximately 44% of District 25.
~7 Id.
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with Spanish surname registered voters totaling
only 56.9% of the registered voters in this area.Gs

Hispanic VAP majorities dominate six (93.75%) full
senate districts.

In addition, District 6 in Harris County is
maintained with 66.1% Hispanic VAP.G9 Hispanic
voters therefore dominate one (19.8%) of the 5.05
senate districts to which Harris County is entitled.
By comparison, Hispanic VAP is 29.6% of the Harris
County total, but spanish surname voters constitute
only 14.9% of the registered voters- in the county.
The percentage of Hispanic citizen V AP in Harris
County is likely to be nearer to 15% than to 29%.70

In addition to the seven majority Hispanic VAP
districts, Senate District 14 has historically elected
an Hispanic senator despite only 27.1% Hispanic
VAP. The Hispanic V AP percentage in District 14
under the LRB Senate Plan is 29.1% Hispanic VAP.
As a result, considered statewide, eight (25.8%) of
the senate districts in the LRB Senate Plan either
have a majority Hispanic VAP or are districts in
which Hispanic candidates for senator historically
have won election as the candidate of choice of the

Gs Id. The total of spanish surname registered voters in the area

is approximately I, 135,990 of a total of 2,008,175 registered
voters.
G9 District 6 at present is represented by Senator Mario

Gallegos. The existing percentage of Spanish surname
registered voters is 46.4%. The LRB Senate Plan maintains
District 6 at 46.3%.
70 In 1990 only approximately 59.6% of Hispanic voting age

persons in Harris County were citizens eligible to register and
to vote. If this is true for 2000, only approximately 17.5- 19% of
citizen voting age population in Harris County is Hispanic.
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District’s Hispanic voters. This compares favorably
to the percentage of Hispanic VAP (28.6%) and the
percentage of spanish surname registered voters
(19.5%) statewideo The percentage of Hispanic
citizen voting age population statewide is likely to be
nearer to 22% than to28 %.71 Therefore, the Senate
LRB Plan results in more than proportionate
representation for Hispanic citizens on a regional
and statewide basis.72

Proposals were received for the creation of a
majority Hispanic VAP senate district in Dallas
County.73 After review, it was found that this
proposed district would have a detrimental impact
on existing predominately Black District 23 without
producing a senate district in which Hispanic voters
could constitute the dominate racial or ethnic
group.~4 Therefore the district is not included within
the LRB Senate Plan. Proposals also were received

~ In 1990, only approximately 76.7% of the Hispanic voting age
inhabitants of Texas were citizens eligible to register and to
vote in Texas. Although the specific percentage is not yet
known for 2000, many factors, including low spanish surname
voter registration in relation to Hispanic voting age population,
indicate that a significant percentage of Hispanic inhabitants
statewide are not citizens of the United States. If the 76.7%
figure is applicable in 2000, Hispanic citizen voting age
population statewide is approximately 21.9-23%.
72 The seven majority Hispanic YAP districts alone (without

including District 14) constitute I 1.5% of this state’s 31 senate
districts.
v3 The plans were submitted during the LRB process by State

Representative Domingo Garcia and the Mexican American
Legal Defense and Education Fund (MALDEF). The plans were
very similar; perhaps the same.
74 The proposed plans produced districts with less than 25%

spanish surname registered voters.
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to draw districts extending from far South Texas
into West, Central and Eastern Texas to create one
additional senate district with a majority of Hispanic
VAP.7~ Although the LRB tried to fairly draw
districts in compliance with the Voting Rights Act, it
determined that it was not mandated by law to draw
these districts designed to maximize Hispanic voting
strength, particularly when such districts were
contrary to traditional districting criteria and when
the LRB Senate Plan already achieved roughly
proportional representation for Hispanic citizens on
a regional and statewide basis.

VI.

Conclusion

The LRB House and Senate Plans do not have
the effect of worsening the position of racial or ethnic
minority voters with respect to their effective
exercise of the electoral franchise in violation of
Section 5 of the Voting Rights Act. Moreover, the
Plans result in * * *

75 These plans were received from MALDEF. The statewide

plan proposed to maximize Hispanic voting strength by
creating the maximum number of senate districts with a
majority of Hispanic voters.
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Statement of the Honorable Sergio DeLeon

1. My name is Sergio DeLeon. I serve as
Constable of Precinct 5 in Tarrant County,
Texas, a position I have held since 2001. My
constable district encompasses most of the
core Hispanic neighborhoods in Fort Worth.
The district includes the historic North Side
extending south to pick up the growing
Hispanic neighborhoods in the Lake Como
area and then extending further south to
include the large and growing Hispanic
neighborhoods in the south side.

2. As a Latino elected official who has
represented a Latino opportunity district
throughout the past decade, I have important
insight and knowledge about the challenges,
aspirations and opportunities afforded to
those I represent and to those in the Latino
community throughout the North Texas
region.

3. Over the course of the decade, Hispanic and
African American leaders in Tarrant County
had paid close attention to the rapid growth of
the minority population within the boundaries
of Senate District 10. As the 2008 election
approached, we understood that the minority
community had become sufficiently large and
united to form an effective coalition to elect
our candidate of choice. We made a conscious
and deliberate effort to recruit and unite
behind Wendy Davis as our candidate of
choice.
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4. Organizational and financial support was
committed to the election of Wendy Davis to
the near exclusion of statewide candidates,
including our Presidential candidate, Barrack
Obama and our US Senate candidate Rick
Noriega. As minority community leaders, we
understood that diverting resources to
statewide candidates would harm rather than
enhance our opportunity to elect our
candidate of choice in Senate District 10.

5. Our singular focus on District 10 in 2008 was
successful. Hispanic and African American
voters formed a strong coalition in support of
Wendy Davis. She was elected by garnering
over 90 percent support from minority voters
which overcame strong opposition from a large
majority of Anglo voters.

6. The election of Wendy Davis in 2008 strongly
establishes that minority voters in District 10
have the opportunity to elect their candidate
of choice. It is an example of local minority
leaders and minority voters making a hard
and pragmatic decision to focus resources to in
a way that would best serve our community.

7. Using the reconstituted election results of
statewide candidates in District 10 provides
an inaccurate view of the district. In fact,
reliance upon statewide races to analyze the
effectiveness of minority voters in Senate
District 10 reflects a basic failure to
understand or respect the ability of minority
voters to organize and make informed and
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pragmatic decisions on the best use of scarce
financial and organizational resources.

The ability and opportunity for minority
voters in Senate District 10 was clearly noted
by    partisan    State    leaders.    Their
reconfiguration of Senate District 10 is a
deliberate effort to destroy the effective
coalition that exists within the district. By
breaking apart and separating minority
neighborhoods into several Anglo-controlled
districts, State leaders have dismantled an
effective coalition of minority voters that
proved its ability to elect in 2008 and would
only become stronger in the years ahead.

As a result of the destruction of Senate
District 10 as a minority coalition district
under the state’s proposed plan ($148), the
minority communities in senate District 10
are split among several districts and we lose
our ability to impact senate elections. This
fracturing of the minority community will also
cause us to lose our representational interest
because none of the district with territory in
Tarrant County will be held by senators who
pay any attention to the particularized needs
of the minority voters in our County. Indeed,
some of those other senators who will not
represent minority voters from Tarrant
County if $148 is approved have been outright
hostile to the interests of blacks and Latinos
in Texas and in Tarrant County.



JA 459

I declare under penalty of perjury that the foregoing
is true and correct.

This 19th day of October, 2011.
Is!

Sergio DeLeon



JA 46O

DECLARATION OF MARC VEASEY

Pursuant to 28 U.S.C. 1746, I, Marc Veasey
declare, that:

1. My name is Marc Veasey, and I serve as State
Representative in Texas House District 95 in
Tarrant County, Texas. I grew up in the black
community in Fort Worth. I worked as a
congressional staff member specifically
assigned to Tarrant County for almost ten
years. I have represented the core African
American neighborhoods, as well as
significantly large and growing Hispanic
neighborhoods, in Fort Worth, Forest Hill and
Everman in the Texas House of
Representatives since 2005.

2. I have been asked to provide a sworn
declaration providing my views on the local
political and electoral dynamics in Senate
District 10. I have a perspective that is
informed by personal experience, as a person
of color who has run for office in Tarrant
County, and as someone who has worked
successfully to understand the particular
views and special needs of my community.

3. The City of Fort Worth and adjacent suburban
cities including Forest Hill and Everman
contain the third largest concentration of
African American voters in the State of Texas.
The Hispanic population in our area is also
large and growing.

4. Since the early part of the last decade, there
has been a strong awareness among African
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American and Hispanic leaders that the
minority population within Senate District 10
(African Americans and Hispanics) is large,
was growing, is cohesive and has the ability to
elect its candidate of choice in that district.
This belief was clearly shared by state leaders
when, in the 2001 submission to the US
Department of Justice for preclearance of its
senate redistricting plan, the State of Texas
justified the boundaries of District 10 by
noting the potential for minority voters to
unite and vote in coalition to elect our
candidate of choice. As you’ll see below, the
State’s 2001 prediction proved to be correct.

5. Election results in 2006 reinforced our belief
in the viability of Senate District 10 when
Terri Moore, a talented but badly
underfunded District Attorney candidate,
nearly carried Senate District 10 while losing
county-wide in Tarrant County by a much
wider margin.

6. In anticipation of the 2008 State Senate
election in District 10, I joined with other
African American and Hispanic leaders to
identify a candidate we could unite behind
and provide the time, effort and financial
resources needed to elect our candidate of
choice to the Texas State Senate. Because
African Americans and Hispanics in Tarrant
county share many common interests,
including socioeconomic and demographic
characteristics, we worked together to
advance those interests politically. As a
coalition, we recruited and united behind
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Wendy Davis. I, along with other members of
the African American and Hispanic
communities, worked intently with the Davis
campaign to generate the intensity of support
among African American and Hispanic voters
and the level of turnout among these voters
that would be needed to win election in
District 10. Our efforts were successful.
Senate Davis won election with overwhelming
support among African American and
Hispanic voters while Anglo voters in the
district voted in bloc against her election. The
statistical analyses performed by Dr. Allan
Lichtman show this pattern of racially
polarized voting quite clearly.

Reconstituted statewide or countywide
election results in District 10 provide a flawed
and inaccurate measure of the opportunity for
minority voters to elect their candidate of
choice. The 2008 election of Wendy Davis
should be considered the definitive election to
confirm that State Senate District 10 is an
effective minority opportunity district.

Minority leaders in Tarrant County, as well as
local and State Democratic Party leaders,
intentionally directed much of their political
energy and resources to Senate District 10. A
practical, collective decision was made to
expend energy and money to promote minority
support and increase turnout among minority
voters to elect Wendy Davis with the
knowledge that success meant our candidate
of choice would be seated in the State Senate.
Conversely, we successfully discouraged the
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expenditure of any substantive resources on
statewide candidates (including financial
resources) knowing that these candidates
would not win election to statewide office even
if they carried District 10.

9. The fact that we were able to direct and focus
resources on the Senate District 10 contest
and discourage the expenditure of substantive
resources in Tarrant County on statewide
campaigns is why reconstituted statewide
election results from 2008 should not be used
to assess whether minority voters have the
ability to elect their preferred candidate to
office in Senate District 10. Rather, the best
evidence regarding the ability to elect a
candidate of choice in Senate District 10 is the
actual Senate District 10 results themselves.
What the 2008 Senate District 10 results show
is that minority voters were able to elect their
candidate of choice in District 10. The 2008
reconstituted statewide election results, or
any other statewide results for that matter,
are simply not a reliable or accurate measure
of minority voting opportunity in Senate
District 10.

10.As an elected official who represents a
majority-minority district in the Texas House,
I know how important it is to have an
officeholder that will focus on the needs and
interests of the minority community. Senator
Davis, who many of my African American and
Hispanic constituents voted for and
supported, has been extremely responsive to
the needs and interests of the minority
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community. To me, that responsiveness
confirms the fact that in Senate District 10
under the benchmark Plan ($100), we had an
effective opportunity to elect our preferred
candidate to the state senate who in turn was
more attuned to the needs of the minority
community.

11.The State’s chosen method of dismantling and
destroying District 10 is further hard evidence
that minority voters in the district can elect
their candidate of choice. In order to convert
Senate District 10 to a district likely to elect
an Anglo candidate, Texas state leaders
overtly separated and removed minority
neighborhoods from each other.

12.Under the State’s proposed plan, core African
American    neighborhoods    I    represent
(including southeast Fort Worth, Forest Hill
and Everman) were taken from District 10
and attached to rural based Senate District 22
that extends over 100 miles south even beyond
the distant City of Waco. Heavily Hispanic
neighborhoods in Fort Worth’s historic north
side were removed from District 10 and
attached to District 12, which is based in
Anglo dominated Denton County.

13.The state chose to divide and conquer
minority voters because they knew we vote in
coalition in Tarrant County and did so
effectively in the 2008 election. In order to
destroy the ongoing ability of minority voters
to unite and vote in coalition to elect their
candidate of choice in District 10, the State
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deliberately    separated    key    minority
neighborhoods from one another thus making
the formation of an effective coalition
impossible.

I declare under penalty of perjury that the foregoing
is true and correct.

This 19th day of October, 2011.

Isl

MARC VEASEY
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DECLARATION OF TARRANT COUNTY
COMMISSIONER Roy Brooks

Pursuant to 28 U.S.C. 1746, I, Roy Brooks
declare that:

1. My name is Roy Brooks, and I am an African
American resident of Fort Worth, Texas who
has served as a County Commissioner of
Tarrant County (Precinct 1) for almost eight
years. For 14 years prior to that I was the
Precinct 1 Administrator. I also served for six
years on the Forest Hill City Council, which is
a predominately black suburb adjacent to Fort
Worth. My Commissioners’ Precinct includes
almost every predominantly African-American
neighborhood in the City of Fort Worth and
much of the Hispanic growth neighborhoods in
the southern part of our County. With well
over 20 years of public service under my belt, I
have a great deal of experience and
perspective to comment upon the voting
behavior and the influence of minority citizens
in Tarrant County and North Texas.

2. The reconfigured Senate District 10 proposed
by the State of Texas is a deliberate attempt
to undermine and destroy the ability of
African Americans and Hispanics in Tarrant
County to elect their candidate of choice. If the
Voting Rights Act remains viable at all, the
proposed Senate District 10 will be struck
down, redrawn and restored as a majority-
minority district where African Americans
and Hispanics can elect their candidate of
choice to the state senate.
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3. The 2008 election of Wendy Davis is
recognized throughout our community as a
benchmark example of African American and
Hispanic voters in Fort Worth working
together cohesively and effectively to elect the
candidate of our choice.

4. The growth of the minority population in
District 10 and the emerging political strength
of minority voters had been watched and
nurtured carefully by me and other minority
leaders since early in the past decade. By the
2006 election and the relatively strong
performance ofour District Attorney
candidate, TerriMoore, in those voting
precincts SD10,we realized that the
opportunity to elect our candidate of choice to
the state senate had arrived. The Republican
Anglo incumbent, Kim Brimer, had largely
ignored our community from the beginning of
his service, rarely visiting our neighborhoods,
and failing to seek our views or even soliciting
our votes. We finally had the ability to make a
change in 2008 in Senate District 10 and had
every reason to do so.

5. African American and Hispanic leaders
deliberately and aggressively recruited Wendy
Davis to run in 2008. African American and
Hispanic leaders pledged to each other and to
the community at large to concentrate our
efforts and our financial resources in order to
inform, unite and mobilize minority voters.
We knew that Wendy Davis would not be the
candidate of choice of Anglo voters. To elect
our candidate of choice, African Americans
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and Hispanics had to come together and vote
together, which we did.

6. Like other African American leaders in Texas
and across the country, I was excited about
Barrack Obama’s campaign and supported
him wholeheartedly, voicing my support of his
campaign often and proudly. I also subscribed
to the practical and hardnosed view that all
politics is local. I knew that local time and
local resources would be best spent building
and supporting our local coalition united to
elect our candidate of choice in Senate District
10.

7. The election of Wendy Davis confirmed the
wisdom of our approach. By focusing on the
District 10 race, we succeeded in electing our
candidate of choice who would be beholden to
our community specifically.

8. Most important, the 2008 election of Wendy
Davis demonstrated the ability of minority
voters in District 10 to unite, organize and
exercise the voting strength needed to elect
our candidate of choice. Davis won because
she received overwhelming support from
African American and Hispanic voters
sufficient to exceed and defeat the heavy
Anglo support given to her opponent. With
Senator Davis, African American and
Hispanic voters in Senate District 10 have a
strong voice in the State Senate and someone
who effectively represents our particularized
needs.

9. The coalition of minority voters that elected
Senator Davis to office did so because we were
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interested in obtaining representation that
would fully represent our interests in the
State senate. In Senate District 10 prior to
2008, the particular interests of the minority
community     were     not     adequately
represented in the Texas Senate. In Senator
Davis, we have elected someone who fights for
issues that are particularly important to the
minority community, such as education and
health care, to name just two.

10.The State’s dismantling of Senate District 10
was not subtle or particularly clever. African
American neighborhoods in southeast Fort
Worth were broken off and attached to a rural
senate district that extends south past Waco.
Hispanic neighborhoods in Fort Worth’s North
side were attached to an ex-urban district
extending north into heavily Anglo Northwest
Tarrant County and Denton County. Other
smaller minority neighborhoods were left in a
depleted SD10 that would be dominated by
Anglo voters. In short, minority voters have
been fractured into other districts where we
no longer will have an opportunity to
effectively participate in the political process
or to elect our preferred candidate to the state
senate.

11.The proposed map is much more than an
effort by Republicans to draw Republican
districts. It is a message from State leaders to
African American and Hispanic voters in
Tarrant County telling us - how dare you
organize and mobilize to make your own
political choices.
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12.Those looking for proof that District 10 should
be protected under the Voting Rights Act as a
minority opportunity district need look no
further than the large and growing minority
population within existing senate district 10
and the 2008 election of Wendy Davis.
Reliance on any other election or any other
candidate’s performance in the district will
lead to an incomplete and incorrect
conclusion.

I declare under penalty of perjury that the foregoing
is true and correct.

Dated this 20th day of October, 2011.

Is~

ROY BROOKS
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AFFIDAVIT OF BOYD RICHIE

My name is Boyd Richie. I currently serve as
Chair of the Texas Democratic Party. I was
appointed by the State Democratic Executive
Committee in April of 2006 and have been re-elected
by majority vote of the delegates attending the Texas
Democratic Party conventions in 2006, 2008 and
2010.

During my tenure as Party Chair, considerable
time and resources have been committed to key local
races at the legislative and county levels. In choosing
where to focus our limited resources, close attention
has been paid to the demographic changes that have
taken place in Texas over the last decade and the
resultant increase in the voting strength and
electoral opportunities of Hispanic and African
American voters. Because the vast majority of
African-American and Hispanic voters vote
overwhelmingly for Democratic candidates over
Republican candidates, areas of minority population
growth can afford new electoral opportunities for
minority voters and the Democratic candidates they
support. This has been particularly true in key
urban areas such as Dallas and Tarrant Counties
where the Anglo population decreased over the
decade while both the Hispanic and African
American populations have increased making it
possible that minority voters can unite in coalition to
elect their candidates of choice in specific county and
legislative elections. Indeed, between 2000 and 2010,
the black and Hispanic population grew so
dramatically (while Anglo population declined) that
Democrats now control all of the countywide offices
in Dallas County.
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I have been asked to provide a sworn declaration
in this case to address the local political and
electoral dynamics in Senate District 10. It is
especially important to look at the unique and
particularized circumstances in Senate District 10,
particularly the situation that existed in 2008 when
minority voters in that district formed a coalition
and elected their preferred candidate to office, State
Senator Wendy Davis.

To truly understand the political and electoral
dynamics in Senate District 10 that led to Senator’s
Davis’ election in 2008, it is important to contrast
that local election with other electoral contests that
were on the ballot that same year. In 2008, it was no
secret nationally, statewide or locally in Tarrant
County that Texas would not be a state targeted by
the Obama campaign to reach the 270 electoral votes
needed to win the presidency. Moreover, Tarrant
County, while containing the third largest
concentration of African voters in Texas and a large
and growing Hispanic population, is the most
reliably Republican large urban county in Texas.
Democratic statewide candidates, particularly when
they have very limited financial resources like Texas
statewide candidates did in 2008, do not devote
resources to Tarrant County.

Local Tarrant County minority leaders, and the
State Party that I chair, were well aware that
devoting precious local resources to national and
statewide campaigns in 2008 and 2010 that were not
targeting Tarrant County was neither practical
politically nor defensible to our donors and other
supporters. In 2008, we made the practical and
common sense decision to concentrate our efforts and
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resources in Tarrant County to the Senate District
10 race, where a deliberate and focused effort to
unite and turn out minority voters would actually
elect the minority voters’ candidate of choice, who
would then go to the Legislature and serve the
community. Had these resources been diverted to the
national or statewide campaigns that were then
ongoing, even if these statewide candidates had
carried Senate District 10, they still would not have
won the statewide vote. Intense local efforts on their
behalf would not have resulted in an ultimate victory
and indeed, would have diverted important financial
resources away from the Senate District 10 race.
Such a misuse and misdirection of resources on
national or statewide campaigns in 2008 might well
have prevented the victory for minority voters that
was realized in Wendy Davis’ election.

Senate District 10 in Tarrant County is an
important example of a district where, in 2008, local
minority leaders recognized that their voting
strength had grown and reached a level where they
could recruit, unite behind and elect their candidate
of choice. These leaders recruited and united behind
candidate Wendy Davis in 2008. A conscious,
pragmatic decision was made to devote time, effort
and resources to the Senate District 10 race,
knowing that it would draw resources away from
efforts to elect statewide Democratic candidates or to
advance the Obama Presidential campaign. Though
that was a hard choice to make as Party Chair, the
Texas Democratic Party recognized the practical
wisdom of this decision and focused its efforts in
Tarrant County and in Senate District 10 in
particular. To do this, there was a concerted effort to
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build support from and mobilize African--American
and Hispanic voters and to have them unite in their
electoral support for Wendy Davis. We did this, even
to the exclusion of efforts for the Obama campaign or
other statewide candidates that were going on at
that time.

This locally conceived and driven strategy was
successful. In 2008, Wendy Davis was elected to the
State Senate due to overwhelming support from
African American and Hispanic voters. The large
turnout level of support from minority voters for
Wendy Davis overcame the large majority of Anglos
who voted against her. The election results in Senate
District 10 in 2008 are far and away the most
reliable measure of Senate District 10 as a minority
opportunity district rather than any national,
statewide or county-wide election contest that may
be reconstituted within District 10.

I understand that in 2001, the State of Texas
when it drew Senate District 10 and submitted its
state senate redistricting map for preclearance
approval, noted that Senate District 10 would likely
grow into a minority opportunity district over the
course of the decade. That prediction came true. The
election of Wendy Davis in 2008 in Senate District
10 with the strong support of African American and
Hispanic voters clearly illustrates that Senate
District 10 has evolved into an effective minority
opportunity district for African American and
Hispanic voters. The emergence of Senate District 10

as a minority opportunity district is not
surprising. In 2006, a local DA candidate and a local
judicial candidate (running countywide in Tarrant
County) did particularly well in their election,
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especially among minority voters. Local leaders,
such as African American state Representative Marc
Veasey,    African-American    Tarrant    County
Commissioner Roy Brooks and Hispanic Constable
Sergio DeLeon noted the 2006 results and realized
that the minority voting population in Senate
District 10 within Tarrant County was sufficiently
large and growing, and could be united and
mobilized to elect their candidate of choice. These
minority leaders then made the decision to recruit a
candidate who they felt would run a viable
campaign, both electorally and financially, and
garner the solid support of the minority community
in Tarrant County.

It is also apparent in my view that State
Republican leaders in the Texas Legislature
recognized that minority voters in Senate District 10
can elect their candidate of choice when they redrew
the district in 2011. The reconfiguration of Senate
District 10 is an example of systematically
undermining minority voting strength to prevent
African American and Hispanic voters from electing
their preferred candidate. The precise separation
and removal of African-American and Hispanic
neighborhoods from Senate District 10 into Anglo
voter-controlled districts stretching far outside of the
Dallas/Fort Worth region is clearly a deliberate
effort to dismantle an effective minority opportunity
district and intentionally discriminateagainst

African-American and Hispanic voters.

Signed this 11th day of October, 2011.

Isl

BOYD RICHIE
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REPORT ON RECENT GENERAL ELECTIONS
IN TEXAS STATE SENATE

DISTRICT 10 AND TARRANT AND DALLAS
COUNTY, RACIALLY DISCRIMINATORY INTENT

UNDERLYING THE STATE’S PROPOSED
SENATE PLAN, AND EXAMINATION
OFALTERNATIVE DEMONSTRATION

REMEDIAL PLANS

Allan J. Lichtman
Professor of History
American University
Washington, DC 20016

Pursuant to 28 U.S.C. I 746, I declare under penalty
of perjury that the information set forth in
this report is true and correct to the best of my
knowledge and belief.

Allan J. Lichtman

I. Statement of Inquiry ~

1. I have been asked to consider the extent
to which African American and Latino voters voted
together cohesively in the 2008 general election for
State Senate in the Tarrant County State Senate
District 10 ("SD 10"), as well as in recent general

1 I previously prepared a report on the state’s proposed
congressional plan and the state’s proposed state house
redistricting plan in the consolidated San Antonio lawsuits,
Perez v. Perry (lead case). This report deals exclusively with the
proposed state senate map. In the interest of judicial economy
and to avoid duplication, I am attaching and incorporating by
reference my earlier report from the San Antonio litigation
because that report also deals with issues pending before this
Court.
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elections covering Tarrant and Dallas County. I have
also been asked to examine the degree of Anglo bloc
voting against candidates of choice of Hispanic and
African-American voters in the elections studied. In
addition, I have been asked to consider whether
Democratic Senator Wendy Davis, the prevailing
candidate in the 2008 general election in SD 10,
represents a consensus choice of African Americans
and Latinos in her district. I also have been asked to
examine alternative demonstration remedial plans
for SD 10. Finally, I was requested to evaluate and
report on whether the state’s proposed senate plan
was enacted with a racially discriminatory purpose.
My expected fee in this matter is $400 per hour. I
have enclosed an updated CV and a table of cases in
which I have provided written or oral testimony.

II. Summary of Opinions

2. I found that Latino and African American
voters in the 2008 general election for State Senate
in District 10 and in recent general elections
covering Tarrant and Dallas County are cohesive in
that both voter groups overwhelmingly unite in
support of candidates of their choice. These preferred
candidates of choice were Democratic candidates. I
also found that for the elections studied, Anglo
voters strongly bloc voted against the candidates of
choice of Latino and African American voters. I have
also found Senator Davis was an overwhelming
consensus choice of Latino and African American
voters in the 2008 SD 10 election, and that Senator
Davis was an elected by a unified coalition of Latino
and African American voters. Obviously the ability
of this coalition to elect candidates of choice in SD 10
and participate fully and effectively in the political
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process would be destroyed by any plan that
substantially diminished the percentage of
minorities in this district or divided this politically
cohesive coalition of minority voters. The state’s
proposed senate plan does both.    Two
demonstration/remedial plans I have reviewed, $120
and $156, demonstrate that it is feasible to create an
alternative SD 10 that not only preserves, but
substantially increases, the African American and
Latino voter strength in this district. Both plans
create a majority-minority citizen voting age
population in their new versions of SD 10, and stand
in sharp contrast to the state’s proposed state senate
plan that diminishes minority voting rights in
Senate District 10. Finally, I have examined the
facts surrounding the intent behind the state’s
proposed senate map. I conclude that there is strong
evidence of racially discriminatory purpose
underlying the state’s proposed senate plan. My
finding of racially discriminatory intent underlying
the state senate plan is consistent with other experts
who, in reviewing the enactment of the proposed
congressional and state house maps, have found that
those plans were enacted with a racially
discriminatory purpose. See Reports of Dr. Ted
Arrington (United States), Dr. Morgan Kousser
((Mexican American Legislative Caucus - MALC),
Dr. Richard Murray (NAACP Expert), and Dr.
Tiariea (Texas Latino Redistricting Task Force).

III. Qualifications

3. I am a Professor of History at American
University in Washington, D.C., where I have been
employed for 38 years. Formerly, I served as Chair of
the History Department and Associate Dean of the
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College of Arts and Sciences at American University.
I received my BA in History from Brandeis
University in 1967 and my Ph.D in History from
Harvard University in 1973, with a specialty in the
mathematical analysis of historical data. My areas of
expertise include political history, electoral analysis,
and historical and quantitative methodology. I am
the author of numerous scholarly works on
quantitative methodology in social science. This
scholarship includes articles in such academic
journals as Political Methodology, Journal of
Interdisciplinary History, International Journal of
Forecasting, and Social Science History. In addition,
I have coauthored Ecological Inference with Dr.
Laura Langbein, a standard text on the analysis of
social science data, including political information. I
have published articles on the application of social
science analysis to civil rights issues. This work
includes articles in such journals as Journal of Law
and Politics, La Raza Law Journal, Evaluation
Review, Journal of Legal Studies, and National Law
Journal. My scholarship also includes the use of
quantitative and qualitative techniques to conduct
contemporary and historical studies, published in
such academic journals as The Proceedings of the
National Academy of Sciences, The American
Historical Review, Forecast, and The Journal of
Social History. Quantitative and historical analyses
also ground my books, Prejudice and the Old Politics:
The Presidential Election of 1928, The Thirteen Ke’cs
to the Presidency (co-authored with Ken DeCell),
The Keys to the White House, and White Protestant
Nation: The Rise of the American Conservative
Movement. My most recent book, White Protestant
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Nation, was one of five finalists for the National
Book Critics Circle Award for the best general
nonfiction book published in America.

4. I have worked as a consultant or expert
witness for both plaintiffs and defendants in more
than seventy-five voting and civil rights cases. These
include several cases in the state of Texas, among
them the 2003 congressional redistricting case that
became the U. S. Supreme Court case, League of
United Latin Am. Citizens (LULAC) v. Perry, 548
U.S. 399 (2006). The majority opinion written by
Justice Kennedy authoritatively cited my statistical
work several times. My work includes more than a
dozen cases for the United States Department of
Justice and cases for many civil rights organizations.
I have also worked as a consultant or expert witness
in defending enacted plans from voting rights
challenges.

IV. Data and Methods

5.     The voting analysis in this report relies
on standard data utilized in social science: precinct
by precinct election returns for relevant elections,
with candidates identified by race and precinct by
precinct breakdowns of voting age Latinos, African
Americans, Anglos, and Others. Data was obtained
from the Texas Legislative Council. The analysis
utilizes the standard methodology of ecological
regression that I have employed in some 75 previous
voting rights cases. This procedure was recognized
by the Supreme Court in Thornburg v. Gingles, 478
U.S. 30 (1986), and applied by the Court to single-
member districts plans in Quilter v. Voinovich, 113
S.Ct 1149 (1993). My analysis based on these



JA 481

methods was cited in the recent LULAC Supreme
Court case.

V. Results of Analysis

6. The results reported in Table 1 show
overwhelming Latino and African American voter
support for Democratic candidate Wendy Davis in
the 2008 general election for State Senate in District
10. In turn, Anglo voters strongly preferred her
Republican opponent, Kim Brimer. Candidate Davis
garnered only 30 percent of the Anglo vote. This
pattern of Latino and African American cohesion for
the Democratic candidate and Anglo opposition to
such a candidate is consistent with the findings of
other recent general elections covering Tarrant
County. For five statewide general elections in 2008
and 2010 involving a mix of Latino, African
American, and Anglo candidates, Latino and African
American voters in Tarrant County were essentially
unanimous in voting for Democratic candidates,
whereas a mean of only 25 percent of Anglos voted
for these candidates of choice of African Americans
and Latinos. Similar patterns emerge in neighboring
Dallas County, where Latino and African American
voters were nearly unanimous in voting for
Democratic candidates, whereas a mean of 29
percent of Anglos voted for these candidates of choice
of African Americans and Latinos. These results are
nearly identical for those obtained in the analysis of
the 2008 general election for State Senate in Tarrant
County Senate District 10.2

2 An estimate of 100% is often found in instances of very high

cohesion. It does not mean that not a single African American
or Hispanic voted for Republican candidates, but rather that
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7.    Although Senator Wendy Davis is an
Anglo female, she was elected by a coalition of
minority voters, who recruited her to run for the
state senate. The sworn Declarations of African
American Representative Marc Veasey (HD 95 in
Tarrant County)3, African American Tarrant County
Commissioner Roy Brooks,4 and Latino Tarrant
County Constable Sergio DeLeon of Fort Worth,5

along with Democratic State Party Chair Boyd
Richie,~ indicate that a coalition of African
Americans and Latinos chose Davis as a Senate
candidate who would best represent their interests
and could prevail in a general election in Senate
District 10. These Democratic leaders also indicate
that they specifically targeted this race and focused
their resources to this local, winnable campaign,
rather than on other unwinnable statewide races.
Therefore, other statewide races are not reliable
indicators of the opportunities for African Americans
and Latinos to elect State Senate candidates of their

the estimate of African American and Hispanic cohesion is
extremely high. Similar results emerged in the 2003 analyses
in LULAC v. Perry. The five general elections studied included
the 2008 presidential (an African American Democrat and an
Anglo Republican), the 2008 US Senate (a Hispanic Democrat
and an Anglo Republican), the 2008 Supreme Court Chief
Justice (an Anglo Democrat and an African American
Republican), the 2010 gubernatorial (an Anglo Democrat and
an Anglo Republican), and the 2008 Lt. Governor (a Hispanic
Democrat and an Anglo Republican).

Appendix 2

4 Appendix 3

Appendix 4

Appendix 5
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choice and fully participate in the political process in
SD 10. Such opportunities, which resulted in the
election of Senator Davis, would be eliminated under
the state-passed plan that essentially destroys the
minority coalition in this district. The state passed
plan reduces the African American plus Latino
voting age population in SD 10 by a politically
significant 7.2 percentage points, from 42.4 to 35.2
percent. (Affidavit of Marc Veasey, Oct. 13, 2011 and
Affidavit of Boyd Richie, Oct. 11, 2011)

8. Two alternative plans , $120 and $156,
demonstrate that it is feasible to create a voting age
and citizen-voting age majority-minority district in
the region of SD 10 that provides minority voters
effective opportunities to elect candidates of their
choice to the Texas State Senate. As demonstrated
by the voting age population data in Table 3, new SD
10 in each of these two alternative plans
substantially strengthens the African American and
Latino populations by nearly 30 percentage points as
compared to existing SD 10, which is 42.4 percent
voting age African American and Latino combined.
Also, as demonstrated by the citizen voting age
population in Table 4, these two alternative plans
created new versions of SD 10 in which African
Americans and Latinos combined are a substantial
majority of the citizen voting age population. Under
these alternative plans, SD 23 (currently
represented by African American Senator Royce
West in Dallas County) is maintained as an African
American opportunity district, equal in effectiveness
to SD 23 in the current district (benchmark plan)
and under the State’s proposed senate plan.

VI. Discriminatory Intent



JA 484

9. I also reviewed the evidence regarding
whether the state’s adopted State Senate plan was
enacted with a racially discriminatory intent.

10. When historians such as myself or other
scholars review facts and circumstantial evidence to
determine whether a decision of a governmental
body (or any decisionmaker for that matter) is the
product of a racially discriminatory purpose, it is
ordinarily a fact-intensive and sensitive inquiry.
That is true in this case as well. What I found was
that the redistricting process in Texas that produced
a state senate map which itself has racially
discriminatory effects, clearly exhibits the indicia of
a racially discriminatory intent aimed at African-
Americans and Latinos.

11. Discriminatory Effect. Although the
discriminatory effect of a redistricting plan does not
by itself prove discriminatory intent, it is a good
starting point in assessing whether a plan is the
result of intentional discrimination. Thus, it is
important to consider whether the plan resulted in
the diminution of minority opportunities to elect
candidates of their choice to office and participate
effectively in the political process. As demonstrated
above, the substantial reduction of the African
American and Latino population in SD 10 under the
state’s adopted senate plan clearly deprives these
minority groups, that are overwhelmingly cohesive
in their voting behavior in general elections, any
realistic chance to once again elect their candidate of
choice to State Senate from this district, or any other
senate district in Tarrant County. The coalition of
African American and Latino voters that elected
Senator Davis in 2008 demonstrated an effective
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ability to participate in the political process and to
elect a candidate of choice to office in Senate District
10. That effective coalition of minority voters has
been fractured severely into several other senate
districts under the state’s proposed map. The voting
strength of minority voters (African Americans and
Latinos) has been significantly diminished under the
state’s proposed senate plan.

12. Cracking of Minority Communities.
The state legislature, in dismantling benchmark SD
10 cracked politically cohesive and geographically
concentrated Latino and African American
communitiesand placed members of those
communitiesin districts in which they have no
opportunity to elect candidates of their choice or
participate effectively in the political process. The
decision-makers did so in disregard of the traditional
redistricting principle of maintaining communities of
interest, a principle they claim to have adopted in
devising the plan. See Deposition of Doug Davis,
architect of state senate plan. As the Dallas Morning
News reported, "African American voters in southern
Tarrant County would be moved into a rural district
south of Fort Worth, while Hispanics in the northern
part of the county would be switched to a district
centered in mostly white Denton County." These
decision-makers knew precisely what they were
doing. The state Legislative leaders and those who
drew the state senate map were warned during the
process against fracturing these neighborhoods and
communities by representatives of the Latino and
African American communities, but did so
regardless. Similar warnings about splitting up the
minority community also came from citizen letters
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(all letters cited in this report are attached in
Appendix 1)7

13. Racial Composition of Decision
Makers. The Senate Redistricting Committee
included a majority of Republicans, all Anglos, and a
minority of Democrats, among them African
Americans and Latinos. The all-Anglo Republican
majority prepared and voted for the adopted map
over the opposition of all minority Senators. The
House Redistricting Committee likewise included a
majority of Republicans and a minority of
Democrats. Only one Republican was a minority
member, Aaron Pena, who switched parties to
become a Republican after the 2010 election, when
he was re-elected as a Democrat. Pena was the only
minority on the House Committee to vote in favor of
the Senate plan. During consideration by the entire
State House, the state’s plan was adopted as a result
of overwhelming support    from    members
representing Anglo majority and Anglo-controlled
districts over the near unanimous opposition of
minority    legislators    representing    minority
opportunity districts.

As noted in the sworn Declaration of African
American State Senator Rodney Ellis,

A number of Senators representing minority
opportunity districts voted in support of the

7 "Texas Senate Approves Redistricting Plan After

Rejecting Fort Worth Amendments," Dallas Morning
News, 17 July 2011.For examples of warnings prior to
final adoption of the State Senate plan, see "Texas House
Oks Senate’s Proposed Voting Districts," Lufl~in Daily
News, 20 May 2011.
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State’s plan on final passage. It is important
to note, however, that those voting for the
plan did so to avoid the near certainty that
the map would be even worse if the Senate
deadlocked and the
drawn by the
Redistricting Board.

Under the Texas
Legislature fails

plan was ultimately
Texas Legislative

Constitution, if the
to adopt a Senate

redistricting plan, the responsibility falls to
a board made up of the Lt. Governor,
Speaker of the House, State Attorney
General, State Comptroller and State Land
Commissioner. Many Senators feared, with
justification, that this harshly partisan body
of statewide elected officials would
dismantle not only District 10 but other
minority opportunity districts as well.

It is important to note that all 12 Senators
who represent minority opportunity
districts voted in support of the alternative
Senate plan offered by Wendy Davis that
was tabled by the Anglo majority. Moreover,
every minority opportunity Senator joined
in signing an official statement entered into
the Senate record expressing strong
opposition to the discriminatory process
used and the retrogressive map adopted.

Declaration of State Senator Rodney Ellis at
page twelve,s

8 Appendix 6
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See also sworn Declarations of Latina State Senator
Judith Zaffirini9 and African American State
Senator Royce West.~0

14. Exclusion of Minorities from the
Redistricting Process. Anglo majorities in both
the Senate and House redistricting Committees
manipulated the redistricting process to the benefit
of Anglos and to the detriment of minorities and
Senators representing majority-minority districts.
During the process, in a May 13, 2011 letter to the
Chair of the Senate Redistricting Committee by five
minority Senators on the Committee documented
this discriminatory disparate treatment. The
Senators wrote,

In the weeks leading up to the committee’s
action on the Senate redistricting bill, some
senators were allowed ongoing participation in
developing the map. Their concerns were heard
early, and they were allowed to view and
respond to draft proposals. Other Senators,
however, were not allowed to see even their
own districts on the map until less than 48
hours before it was laid out in committee. Their
concerns were neither solicited nor given fair
consideration.

Most of the Senators given access to the process
represented Anglo-controlled districts. Most of
those locked-out of the process represent large
minority communities whose rights are
protected under the Voting Rights Act.

9 Appendix 7

10 Appendix 8
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Excluding elected representatives of minority
citizens is no different than excluding minority
citizens themselves. 11

Similar exclusion is documented in a 10 May 2011
letter to the Senate Redistricted Chair by Senator
Wendy Davis, who represents SD 10, which has a
majority-minority population. 12

In a sworn declaration from African American
State Senator Rodney Ellis that is attached, he
stated,

"State leaders were clearly determined to
prevent minority voters in District 10 from
demonstrating their ability to elect the
candidate of their choice in future elections.
The State’s adopted map carefully targets
and removes African American and
Hispanic neighborhoods from District 10 -
attaching some to a rural district with no
commonality of interest with Fort Worth
urban voters, and attaching others to
suburban and exurban districts controlled
by Anglo voters.

Texas has a long and sad history of
preventing minority voters from exercising
their right to participate in the political
process. Certainly Texas Senators who
represent minority opportunity districts in
Texas were prevented from exercising their

Full Letter Included in Appendix 1

Full Letter Included in Appendix 1
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right to defend and protect minority citizens
during the 2011 redistricting process."13

The sworn testimony of a state senator of
Senator Ellis’ experience and stature is powerful
evidence that the state senate plan was racially
discriminatory in both its purpose and effect.
Senator Ellis’ statement is not a half-hearted or less
than vigorous attack on the racial discrimination
underlying the state senate plan. He testifies in the
strongest possible terms that the racial
discrimination at work here was not marginal;
instead, Senator Ellis provides direct and personal
testimony that the plan is racially discriminatory in
purpose and effect.

The same can be said of African American
Representative Marc Veasey’s sworn Declaration.
Veasey was a Member of the House Redistricting
Committee and has provided an unambiguous sworn
statement detailing the intentionally discriminatory
treatment he and other minorities suffered in the
redistricting process. Similarly, State Senators
Zaffirini and West, also minority members of the
Senate Redistricting Committees, have provided
sworn declarations to the same effect. These
minority members of the redistricting committees in
the House and Senate were in an excellent position
to personally observe the redistricting process. Each
of these minority members have provided strong and
clear statements of the intentionally racially
discriminatory and exclusionary treatment of
minority voters and their elected representatives,

Appendix 6
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both in terms of the redistricting process as well as
the discriminatory effects of the state senate plan.

15. Procedural    and    Substantive
Departures From Past Redistricting Cycles.
Like Senator Ellis, Senators Zaffirini and West are
long-serving and highly regarded members of the
Texas Senate and veterans of past redistricting
cycles. Their statements provide a unique and
important historical perspective on the redistricting
process, particularly how this process deviated from
past redistricting cycles. For example, in past senate
redistricting cycles, state officials went across the
state and held public hearings on redistricting plans
and proposals. The State failed to do so this time.
Moreover, even the state senate’s outside legal
counsel urged the senate leadership to slow the
process down and keep it more in line with past
redistricting cycles, but this advice went unheeded.
See Statement of Judith Zaffirini. Such departures
from past redistricting practices are additional
indicia of racially discriminatory purpose.

16. Contemporaneous Statements Made
By Legislators. As an historian, and as an expert
witness who has prepared or reviewed numerous
expert witness reports on the issue of racially
discriminatory intent in redistricting and Voting
Rights Act cases on the issue of racially
discriminatory purpose, the statements made by
legislators who actually were in a position to be
involved in the legislative process and who
ultimately voted on the senate map can be important
evidence that the plan fails to meet the proscribed
purpose and effect requirements of Section 5. The
fact that Senators Ellis, Zaffirini, and West, and
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Representative Veasey (and other elected officials in
the senate and house, including Senator Davis)
made these concerns known to senate leaders during
the legislative process enhances not only the
credibility of their statements, but also the
unresponsiveness of those who drew the senate map
to the concerns of racial and ethnic minority
representatives and their constituents.

17. Minority Opposition. The Senate
redistricting plan was enacted in the face of near
universal opposition from minority legislators,
citizens, and interest groups. Just this week, as an
additional indication of minority opposition to the
state senate plan, the League of United Latin
American Citizens ("LULAC:), a national Hispanic
organization, filed a Voting Rights Act challenge
against the Texas redistricting plan for State Senate
in Texas. With regard to State Senate District 10
specifically, and as the sworn Declarations of the
Senators and Representative referenced above show,
minority legislators have been outspoken for months
expressing clear and strong opposition to the
destruction of that effective minority coalition senate
district.

18. Racial Animosity. The Texas legislature
enacted and the governor signed the State Senate
redistricting plan and other redistricting plans amid
a high degree of racial animosity during the process.
This racial tension is documented in a news article
entitled "Racial Tensions Wrack Capital," by the
Amarillo Globe-News. It reflects disputes between
Anglos and minorities in Austin, not just over
redistricting, but over other tense issues as well,
such as controversial voter ID legislation and
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proposed legislation that would deny undocumented
persons living in Texas from paying in state tuition
rates at public colleges and universities in Texas.
This racial tension is also evident in the letters cited
above. 14

19. The set of circumstances documented here
is very close to those of the redistricting in Los
Angeles County in the 1980s, which the federal
District and Circuit Courts found intentionally
discriminated against minorities. I was an expert
witness in that case. Although I testified on racially
polarized voting patterns and discriminatory effects
of the redistricting plan, not intent, I am extremely
familiar with the intent evidence from that case as
well.15 As noted above and in my attached CV, I
have served and testified as an expert witness in
over 75 redistricting or Voting Rights Act cases,
many of which involved allegations of racially
discriminatory intent. The evidence I have cited
herein and relied upon in reaching my conclusion in
this case, that the proposed State Senate
redistricting plan that is the subject of this lawsuit
was enacted with a racially discriminatory purpose
and will have a retrogressive effect, is quite similar
to the types of evidence that that I (and other expert
witnesses) have relied upon in other Voting Rights
Act cases.

~4 "Racial Tensions Wrack Capitol," Amarillo Globe-News, 18

June 2011.

~ Garza v. County of Los Angeles, 918 F.2d 763 (9th Cir. 1990).
Garza v. County of Los Angeles, 756 F. Supp. 1298 (C.D. Cal.
1990).
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Table 1

Ecological Regression Estimates

Mean Vote for Democratic Candidate

Latino, African American, Anglo Voters

2008 General Election for State Senate
District 10

% of
Latino

Voters for
Candidat

e

% of
African

American
Voters for
Candidate

% of Anglo
Voters for
Candidate

Davis, 99% 99% 30%
Democrat

Brimer, 0% 0% 67%
Republican
Cross, 1% 1% 3%
Libertarian
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Table 2

Ecological Regression Estimates

Mean Vote for Democratic Candidate

Latino, African American, Anglo Voters

Tarrant County, 5 General Elections

Tarrant
County

Dallas
County

% of Latino
Voters for

Democratic
Candidate

100%

99%

* 2008 President,

% of
African

American
Voters for

Democratic
Candidate
100%

99%

% of Anglo
Voters for
Democratic
Candidate
25%

29%

2008 US Senate, 2008 Supreme
Court Chief Justice, 2010 Governor, 2010 Lt.
Governor.

Table 3

Voting Age Population in Senate District 10, 2
Alternative Demonstration Remedial Plans

%A %B %H %BH %O

$156 VAP: 24.7 21.7 50.2 71.4 3.9

$120 VAP: 24.5 25.7 46.1 71.2 4.2

Source: Texas LegislativeCouncil, Population
Reports
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Table 4

Citizen Voting Age Population in Senate
District 10, For African Americans, Hispanics,

and African Americans and Hispanics
Combined, 2 Alternative Demonstration

Remedial Plans

%B %H %BH
$156 CVAP: 32.6 26.3 58.9

$120 CVAP: 30.3 29.9 60.2
Source: Texas Legislative Council, Special
Tabulation of Citizen Voting Age Population
(CVAP) from the 2005-2009 American
Community Survey
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DECLARATION OF TARRANT COUNTY
SENATOR WENDY DAVIS

Pursuant to 28 U.S.C. 1746, I, Wendy Davis
declare that:

13.My name is Wendy Davis, and I am a resident
of Fort Worth, Texas who has served as a
Texas State Senator representing Senate
District 10 since 2009. Immediately prior to
my election to the State Senate, I served for
nine years on the Fort Worth City Council,
representing a culturally and ethnically
diverse city council district. For many years, I
have worked with minority leaders in Tarrant
County on issues that benefit and enhance the
opportunities for minority citizens in our
region.

14.Senate District 10 includes almost every
minority neighborhood in the City of Fort
Worth as well as close-in predominately
minority suburbs such as Forest Hill and
Everman and other growing minority
neighborhoods in Arlington. Senate District
10 contains the third largest concentration of
African American voters in the state of Texas,
and its Hispanic population is large and
growing.

15.I sought election to the State Senate in 2008
after intense consultation with, and
encouragement from, African American and
Hispanic leaders in Tarrant County. I would
not have sought election in 2008 had I not
received the strong and active support of local
African American and Hispanic leaders.
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Moreover, the success of my election would not
have been possible had I not received the near
unanimous support of African American and
Hispanic citizens voting in coalition to
overcome opposition from a large majority of
Anglo voters.

16.Prior to my seeking election, there had been
wide recognition in Tarrant County that the
Hispanic and African American population in
Senate District 10 was growing relative to the
Anglo population and had become a majority
in the district.    Consequently, African
American and Hispanic leaders resolved to
activate their coalition and commit the
physical and financial resources required to
overcome Anglo opposition and elect their
candidate of choice. Their efforts were
successful in 2008 and resulted in my election
to the State Senate.

17.In its 2001 submission to the Department of
Justice asking for preclearance of that Senate
redistricting plan, the State of Texas
acknowledged the likelihood that the minority
population in Senate District 10 would grow
sufficiently over the decade to unite to elect
their candidate of choice. However, when that
forecast was confirmed by my election in 2008,
Texas State leaders used a purposefully
discriminatory redistricting process to
dismantle Senate District 10 as a majority
minority district and to destroy the
opportunity for African American and
Hispanic voters to elect their candidate of
choice.
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18.Upon

19.

my election, I recognized my
responsibility as the representative of a
minority opportunity district to defend and
protect the interests of the minority coalition
in Senate District 10 and further recognized
that I would be called upon to continue to earn
the support of Hispanic and African American
voters through my representation. During my
service in the Senate, I have kept open and
clear communication with minority leaders
and other voters to insure that the positions I
take and the votes I cast meet our
community’s needs and are responsive to their
concerns.

On a number of key issues, I have taken an
active leadership role to promote the concerns
of Senate District 10. I have fought hard and
effectively against egregious cuts in funding
for public schools, even leading a filibuster to
block inexcusable cuts in public school
funding. I led the effort to end payday lending
that exploits those most in financial need and
erodes the quality of life in the neighborhoods
that I represent. I actively joined the coalition
in arguing successfully to block a Voter Photo
ID bill in 2009 and I played an important role
in building the legislative record against the
vote suppressing Voter Photo ID law passed
by the legislature in 2011 that is under review
by the US Department of Justice. Texas was
among the first states to enact legislation that
allows the children of illegal residents who
were brought into our country as young
children to attend Texas colleges and
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universities as instate students. I have fought
back hard and successfully to block recent
efforts by Anglo State Senators to repeal this
policy. I also played a very active role in
blocking "Sanctuary City" legislation from
passage, which would have turned our
government officials into immigration agents,
even in our public school system. On every
issue cited above, Senators Nelson (District
12) and Birdwell (District 22) - in whose
districts minority neighborhoods from District
10 were assigned - adopted and promoted
positions opposite of mine and contrary to the
interests of minority citizens.

20.Certainly in redistricting I understood my
responsibility to protect the voting strength of
African Americans and Hispanics in Senate
District 10. I made every possible effort
throughout the legislative session to
communicate the concerns and needs of my
constituents and to gain information
regarding the configuration of the Senate
redistricting map.     My efforts were
aggressively rebuffed at every turn.

21.On many occasions early and throughout the
session, I specifically requested to meet with
Redistricting Committee Chairman Kel
Seliger to discuss the needs of my constituents
and to view and respond to draft
configurations of Senate District 10. Senator
Seliger refused to discuss redistricting in any
substantive manner and failed to share any
draft maps.
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22.As the legislative session progressed, I was
given one perfunctory opportunity, in March
of 2011, to provide input to the redistricting
process. During that meeting with Senator
Seliger and his committee staffer, Doug Davis,
I stressed the importance of keeping the
existing minority coalition in place in Senate
District 10. Though I asked for draft plans to
be shared with me during that meeting, they
were not. Neither were they shared with me
after repeated requests subsequent to that
meeting, though I was aware that other
Senators who represented Anglo majorities
were being provided an opportunity to see
draft maps and to provide their feedback on
those maps.

23.During late April and throughout May, 2011,
draft maps were set up in a room adjacent to
the senate floor and various members were
invited, one by one, to leave the floor with
Senator Seliger to review draft proposals and
provide their feedback. When I realized that
this was occurring, I asked Senator Seliger to
be provided the same privilege but was never
granted that opportunity. I also made this
request to Senator Seliger’s committee staffer,
Doug Davis, but was not granted the
opportunity.

24.In early May, 2011, it became clear to me that
Senator Seliger had arrived at a proposed
plan for North Texas, including a proposed
plan for Senate District 10, when I directly
asked Senator Seliger to "tell me what you are
proposing for my district." Senator Seliger
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replied that it was oddly shaped but that he
did not think that it was as harmful as I
might fear. I asked to see it and was told that
he was first working with the Senators
representing districts adjacent to mine (all of
whom represent Anglo districts) to resolve
their concerns. He mentioned specifically that
Senator Nelson had not yet been made happy
with proposals for her district and that she
"did not want to give up any of her existing
district, even though it was overpopulated."
He indicated that they had shown her several
alternatives that she had rejected and that
they were "still working to get her happy."

As the month progressed, I continued to make
requests to see the proposed maps,
culminating in a letter written and delivered
to Senator Seliger on May 10, 2011 seeking
that opportunity (letter attached). In spite of
these repeated requests, the first opportunity
I was given to see the proposed map was on
the evening of May 11, 2011, less than 48
hours prior to the public hearing on the map
and only five days prior to the floor vote
approving the map.

Meanwhile, Senator Seliger and the staff
responsible for drafting redistricting plans
met repeatedly with Senators representing
majority Anglo districts. These Senators were
given full participation in the redistricting
process and ultimately were provided with
Districts that accommodated their specific
requests.
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27.Approximately two weeks prior to the public
hearing on the maps, Senator John Carona,
noticing my frustration, offered that he would
show me what the plan was for my district. I
met with him in his Senate office for that
purpose, but he did not have the map.
Instead, he revealed to me that there were
several priorities that the Governor’s office
had expressed in re-districting, one of which
was to make changes necessary in Senate
District 10 to "get Wendy Davis." He also
revealed that Republican members had been
told that the map would likely not survive a
voting rights challenge, and he expressed his
concern that this would mean that the Court
would be put in charge of redrawing the North
Texas districts, which includes the district he
represents. He indicated that he and Senator
Shapiro (another North Texas Senator) had
been involved in drafting the maps for their
districts and that there had been some give
and take between them regarding what was to
be the final proposed plan. Both Senator
Shapiro and Senator Carona represent
districts controlled by Anglo voters.

28.Conversely, the boundaries of Senate District
10 were revealed to me only after they had
been made final. Without any substantive
input from minority citizens in Tarrant
County or from their elected representative,
Senate District 10 was converted from a
majority minority district where Hispanics
and African Americans could elect their
candidate of choice to a majority Anglo district
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where the voice of minority voters would be
silenced.

The map drawn by the Senate leadership and
adopted by the Legislature reflects the lack of
concern for the voting rights of minority
citizens in Senate District 10 and an utter
disrespect for the clear communities of
interest within the district.    Minority
neighborhoods are deliberately targeted and
broken apart in order to prevent them from
maintaining the coalition that allowed them to
elect their candidate of choice in 2008.

A number of important communities of
interest in Tarrant County that have very
large minority populations had remained
together in a Senate district for generations.
In the State’s proposed map they have been
ripped apart and attached to rural or exurban
districts where they have little in common
with residents of those districts and will have
no electoral influence.

Fort Worth’s historic Northside/Diamond Hill
community is one of the oldest Hispanic
communities in the region. It is a proud
community of residential homes and
commercial businesses lying northwest of
downtown and south of NW Loop 820. This
area is a vital mix of Fort Worth’s western and
Hispanic heritages. Under the State’s plan
this area is ripped from Senate District 10 and
pulled apart from other urban communities
with shared interests and attached to Senate
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District 12, which is an exurban district based
in predominately Anglo Denton County.

32.Southeast Fort Worth and the nearby suburbs
of Forest Hill and Everman comprise the
largest concentration of African American
citizens in Tarrant County and the third
largest in the State of Texas. The Hispanic
population in this community is also large and
growing.     The area contains historic
neighborhoods including Polytechnic Heights,
Meadowbrook, Eastern Hills and others and
has always enjoyed recognition as an
important electoral base for candidates
running for city-wide election.     These
communities were a large and critical part of
the coalition that elected me as the candidate
of choice in 2008. Under the State’s plan, the
southeast Fort Worth, Forest Hill and
Everman areas are pulled from Senate
District 10 and made a small urban
appendage to rural based Senate District 22
which is anchored in Waco and extends more
than 100 miles to the south.

33.There are simply no mutual interests between
this part of Tarrant County and any part of
rural Senate District 22. In fact, the current
incumbent Senator in District 22, Brian
Birdwell, is a leader in the effort to repeal in-
state tuition for undocumented students.
Senator Birdwell’s position on this issue may
reflect the interests of rural voters in the base
of Senate District 22, but his views are in
direct conflict with the concerns and the
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interests of southeast Fort Worth, Forest Hill
and Everman.

34.The Riverside community is located just to the
northeast of downtown and has long been a
racially diverse working class residential
community with both large Hispanic and large
African American populations. It has clear
ties and common interests with the Northside
and with southeast Fort Worth. Under the
State’s proposed plan, Riverside is left
stranded in a majority Anglo District 10.
Whereas the voters in Riverside were an
important part of the effective minority
coalition in current District 10, under the
State’s plan, their votes will be overwhelmed
by the Anglo majority.

35.The Senate redistricting plan adopted by the
State is a brutal example of State leaders
using an intentionally discriminatory process
to block the constructive participation of
minority citizens and their elected leaders and
to produce a map that overtly eliminates a
minority opportunity district and badly
reduces the electoral opportunities of minority
citizens in Texas.

I declare under penalty of perjury that the foregoing
is true and correct.

Dated this 24th day of October, 2011.

Isl
WENDY R. DAVIS
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EXCERPTS FROM THE ORAL DEPOSITION
OF DOUGLAS DAVIS

OCTOBER 18, 2011

A.I don’t know.

Q.Well, you drew the amendment.

A.I don’t remember. I mean, it was a three to

five precincts in Dallas County between the 5th and
the 32nd, in the Lake Highlands area and in the
Garland area, but I don’t --

Q. You don’t remember
amendment?

A.

O.
in

A.

O.
A.

O.
A.

O.

A.

what motivated the

No.

What the specifics were? Why they --- what was
those precincts?

No.

You don’t know --

I never knew.

-- the potential opponent?

No. I never knew any of that.

You didn’t ask?

No. It didn’t matter to me.

Q. And who represents District 5 in the Congress?

A. 5 is Congressman Hensarling.

Q. And District 32?

A. Congressman Sessions.
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Q.And they’re both Anglo Republicans?

A.Yes, sir.

Q.When you were drawing the map for the State

Senate, is it accurate to say that your target
audience, so to speak, was the Senators themselves?

A.Yes, sir.

Q.And why is that?

A.That’s who votes on the map.

Q. Now, you -- there was some testimony that you
gave in your prior deposition. I’m going to read it so
that there’s no -- it says -- and this is your answer on
Page 13 to 14. "Sometimes you’re working primarily
on legal ideas, legal concepts. Other times you’re
working with massaging members or it’s just, it all
kind of comes together in what is a map." I want to
focus on the massaging members part. Okay? What
does that mean to you? What were you referring to
when you said sometimes you’re just massaging
members when you’re working on a plan?

A. Well, you’re communicating. And if a particular
county is important to a particular Senator, and that
helps you cross the threshold or gets you a step
closer to their supporting the product, and all things
being equal, the affected other member who may
have that county does not mind, you’re massaging
two members at the same time.

Q. And that’s just the way the process works is you,
since you have a redistricting plan that you’re trying
to develop and it’s going to affect those members, you
have to communicate with those members along the
way to get their likes, dislikes, agreements,
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disagreements, if you’re going to get a map passed,
correct?

A. You need the requisite number of them, sure, yes,
to pass it.

Q. And part of that process is communicating with
the Senators?

A. Absolutely.

Q. And one of the things that you also testified to,
and again, read it on Page 13 is, "You know, my role
was to help Senator Seliger and advise him on
several matters. You know, obviously, you’ve got the
one-person, one-vote, all the legal requirements of
the Voting Rights Act, Sections 5 and Sections 2, and
then you’ve got the zero deviation. You’ve got the
policy that the legislature has, you know, tried to
keep communities of interest, so the traditional
redistricting principles." And the answer continues
on to talk about making sure that the votes are
there, that the legislature will actually pass the
map. What do you mean by "communities of interest"
in that answer?

A. Well, the generic communities of interest
traditional redistricting principle.

Q. What is that?

A. They’re self-identified. They’re different in
different parts of the state. And you rely on boots on

the ground many times, if you’re not fully familiar
with the area, to have folks help -- help you identify
communities of interest. I’ve never seen a set
definition of what a community -- it could be a
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church, it could be a historical district or whatever,
could be a city, group of cities.

Q: Could it be a neighborhood?

A. Sure.

Q. Could it be an area, a geographic area that Shares
common socioeconomic condition?

A. Some people may consider it, sure.

Q. Do you?

A. Some people may. It -- I’m not defining what the
community of interest is.

Q. Right. And I’m not asking you to. What I’m asking
you is: Is it possible in your mind for a community of
interest to be an area where people are of the same
socioeconomic condition? Could that constitute a
community of interest?

A. Certainly, it could.

Q. Okay.

A. Could be a group of Dallas Cowboy fans, Redskin
fans. It’s just self-identified.

Q. By the people themselves?

A. Sure.

Q. The people in the community of interest
themselves?

A. Sure.

Q. Did you try to keep communities of interest
together in drawing the Senate map?

Ao Largely.



JA 511

Q. You did?

A. Yes.

Q. And how did you do that with regard to Senate
District 10?

A. You know, the biggest community of interest in
District 10 is the City of Fort Worth. I believe it’s the
17th largest city in the United States. And in
drawing District 10, I think we added 110,000 more
citizens from the City of Fort Worth.

Q.And did you take any out?

A.Out of the city or out of District 10?

Q.Out of District 10?

A.Absolutely, I did.

Q. So you added people in from Fort Worth but you
also took some people out from Fort Worth?

A. Certainly.

Q. So if the community of interest -- is that the only
community of interest that’s in Senate District 10?

A. I couldn’t tell you -- no, that’s not the only. I don’t
know what others there are. There are other mid
cities in there. North Richland Hills is in there.
Parts of Hurst and Euless. Bedford appears to be in
there. I don’t have the cities in front of me, Gerry,
but there are suburban areas in there. There’s a
neighborhood in Fort Worth called Benbrook Lake;
that’s in there. So there’s just downtown Fort Worth
is certainly a community; that’s in there.

Q. What about Southeast Fort Worth?

A. That is not in there.
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Q. Is that a community of interest?

A. Sure. Yes.

Q. It’s the third largest Black area in the state of
Texas, correct?

A.I don’t know.

Q.Behind Houston and Dallas?

A.I don’t know.

Q.You don’t know that?

A.No, sir.

Q. You’ve listed some of the communities of interest,
and I didn’t mean to interrupt you. Besides the cities
that you’ve named, small cities, large cities, in the
case of Fort Worth, are there any other communities
of interest within the benchmark Senate District 10
that you recognized?

A. Within benchmark 10?

Q. Correct.

A. Well, in benchmark 10, I believe Southeast Fort
Worth, Everman and Forest Hills are all in District
10, and I believe North Fort Worth around the
stockyards is in District 10.

Q. And under the -- any other communities of
interest that are in benchmark Senate District 10
aside from these four?

A. I don’t know. I’m sure there are. There’s schools in
there. There’s school districts in there. There’s many,
many communities of interest in there. So, yes.
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Qo Under the enacted map, which was S-148, where
is -- what district is Southeast Fort Worth in, the
neighborhood of Southeast Fort Worth?

A. The 22nd.

Q. And the 22nd now runs south all the way past
Waco, correct?

A. Yes, sir.

Q~ And is it your testimony that that community of
interest in Southeast Fort Worth shares a
commonalty of interest with people in Falls County
and McLullen County?

A. It’s McLennan.

Q. McLennan.

A. But no, I don’t believe I said that that community
of interest has that. No, I didn’t say that.

Q. Okay. So they don’t share a commonality of
interest?

A: I don’t know whether they do or they don’t. They -
- the process of the map is instructive in answering
this, and because of the way Fort Worth -- because of
the way western Texas was short on population,
Coryell County, which is in the 22nd District under
the benchmark, had to go under the 24th District.
That left the 22nd District roughly a hundred
thousand people short. The 22nd District borders
Dallas, and I couldn’t get a hundred thousand people
from Senator West because I was trying to keep an
eye on his Black voting age population percentages.

Q. You could have pulled people out who weren’t
Black?
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A. I would have had a hard time getting to them but
because of geography, that’s the truth of the matter.
But regardless, the legislature made a decision not
to.

Q. And -- are we just about there?

MS. JORDAN: Can we take a break?

MR HEBERT. Sure we’ll take a break.

Okay.

Recess taken from 9:52 a.m. to10:05 a.m.)

Q. (BY MR HEBERT) When we broke, we were
talking about the communities of interest in Senate
District 10, and one of the areas we talked about was
Southeast Fort Worth in benchmark Senate District
10. What do you understahd the community of
interest to be in Southeast Fort Worth?

A. Well, the Southeast Fort Worth, Everman and
Forest Hills are the three historically predominantly
African-American neighborhoods in Fort Worth.

Q. And under the -- and all three of those were in
Senate District 10 under the benchmark map,
correct?

A. Correct. I believe. I think that’s true.

Q. Well, I -- I don’t have any reason to question it. In
fact, I know it to be true. So in North Fort Worth,
what is that -- how would you describe that
community of interest around the Stockyard area?

A. It’s around the Stockyard north of the Trinity
River. I think it’s highly Latino.
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Q. Right. And where does the highly Latino
community of interest around the Stockyard go
under the enacted map, which district?

A. The 12th District.

Q.12th. Okay. And where does Everman go?

A. 22nd.

Q.And where does Forest Hills go?

A. 22nd.

Q. And the 22nd District is the one that runs down
to Falls County, correct?

A. Correct.

Q. All right. And that’s a predominantly Anglo
district?

A. I presume. I -- sure. I don’t know what you mean
by "predominantly," but it’s not highly minority.

Q. The statistics will speak for themselves.

A. Sure. Absolutely.

Q. I’ll come back to that in a minute. With regard to
Senate District 10, that district in the benchmark
map was only 23,118 people over the ideal. Do you
remember that?

A. I believe you.

Q. And that means it was only 2.85 percent over the
ideal population. Does that sound correct to you?

MS. JORDAN: Object to the form of thequestion.

A. If that’s what the statistics bear out, I’m --I’m fine
with that premise.
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Q. (BY MR. HEBERT) And I’m not -- these are one-
person, one-vote questions. You understand?

A.Sure.

Q.I’m not asking about Voting Rights Act --

A. No, I understand.

Q.-- opportunity districts.

A. Okay.

Q. So -- and what’s your understanding of how --
what the population deviation can be in a legislative
plan to be constitutionally permissible?

A. Well, so long as -- as we’re not using it, the
deviation systematically under that new case out of
Georgia, which we were a little concerned about,
whose name is -- escapes me -- it’s 10 percent safe
harbor.

Q. Okay. And so districts had to be within a plus 5 or
minus 5 overall range of deviation to be
constitutionally, presumptively constitutional under
the one-person, one-vote?

A. Well, the range needs to be 10. It doesn’t have to
be plus 5 or minus 5, but the range can be 10.

Q. And District 10 at 2.85 percent over the ideal
didn’t have to change really at all to comply with the
one-person, one-vote requirement, did it?

A. That’s accurate.

Q. Okay. Did anyone in the legislature, Senate or
House, or did anyone who had any involvement in
preparing the Senate map ever provide you with a
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working definition of what is meant by "community
of interest"?

A. No.

Q.And did you ever come up with one yourself?.

A. No, sir.

Q.Okay.

A.Other than what I gave you before.

Q. Right. So let’s -- I want to focus now on the
process by which the plan developed. The process for
developing the Senate map in particular. There was
a bill, kind of what I would call a "shell bill" referred
to the redistricting committee on January 31st,
2011. Does that sound correct to you?

A. I -- if that’s -- I don’t doubt that that’s true.

Q. And typically, what kind of a bill is it that

22 goes to the committee first? Is it just the current
map goes to the committee and then you amend it?

A. It’s different in different sessions, but sometimes
it just could be the current map. I don’t * * *
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DECLARATION OF WEBB COUNTY SENATOR

JUDITH ZAFFIRINI

Pursuant to 28 U.S.C. 1746, I Judith Zaffirini
declares that:

1. My name is Judith Zaffirini, and I am a
Hispanic American resident of Laredo, Texas,
who has served as a Texas State Senator
representing District 21 since 1987.

2. I have served on the Senate Redistricting
Committee during every legislative session
during which legislative districts have been
redrawn since I began my service in the
Senate. With nearly 25 years in the Texas
Senate representing a Hispanic opportunity
district and with extensive experience on
redistricting matters. I am able to comment
with authority on the redistricting process, as
well as on the state’s adopted Senate plan.

3. The redistricting process during the 2011
Legislative Session was the least collaborative
and most exclusive of any I have experienced
during my time in the Senate.

4. The public at large was not given adequate
opportunity to comment on the plans being
considered by the Texas Legislature. No
public hearings on the proposed maps were
held outside the State Capitol in Austin. The
single public hearing conducted was held with
minimal public notice. Citizens from around
our very large state, particularly those on our
southern border and in other areas far from
Austin, were not given adequate notice to
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arrange travel to Austin, much less time to
review adequately and to develop comments
about the proposed plan.

Even as a member of the Redistricting
Committee, I was essentially kept in the dark
until the map was drawn and released. The
boundaries of my own district were not
provided to me until that time.

At the same time, many senators who
represent majority Anglo districts were given
open and continued access to the redistricting
process for weeks leading up to the formal
consideration of the map. These Anglo
senators were able to offer their views and
argue their positions extensively, while those
of us who represent minority opportunity
districts were not allowed the access needed to
advocate effectively
constituents.

in behalf of .our

My opposition to the intentionally
discriminatory process employed by state
leaders was expressed clearly during
committee    consideration    andSenate
consideration of redistricting plans.As a
member of the Redistricting Committee, I
offered alternative plans to the state’s
proposal, voted for alternative proposals on
the Senate floor, and I co-signed a letter to our
Committee Chair, protesting both the process
and the adopted plan. A copy of this letter is
attached.

While many senators who represent minority
opportunity districts voted in support of the
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state’s plan on final consideration, this vote
should not be interpreted as support for the
overall plan or the process used to develop and
adopt it. Failure of the Senate to adopt a
redistricting plan would have resulted in a
map drawn by the all-Anglo and highly
partisan Legislative Redistricting Board. My
colleagues and I had legitimate concerns that
any plan adopted by the Legislative
Redistricting Board would do even greater
damage to minority Texans than the flawed
plan approved by the Legislature. That is the
only reason I voted for it,

9. All 12 of the Texas senators who represent
minority opportunity districts recognize that
the state’s adopted plan is retrogressive due to
the conversion of Fort Worth-based District 10
from a majority minority district in which
Hispanics and African Americans can vote in
coalition to elect their candidate of choice into
a majority Anglo district that eliminates
meaningful electoral opportunity for minority
voters. All 12 minority opportunity district
members supported an alternative plan that
retained District 10 as a majority minority
district, and all 12 signed a statement entered
into the official Senate record detailing our
objections to the discriminatory redistricting
process. A copy of this statement is attached.

10.The redistricting process employed and the
map adopted y Texas fail Hispanics and
African Americans in our state. Minority
Texans must now rely upon our federal courts
to enforce diligently the Voting Rights Act to
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protect the voting opportunity that would be
lost if the state’s plan is allowed to go into
effect.

I declare under penalty of perjury that the foregoing
is true and correct.

Datedthis

Is!

19th day ofOctober, 2011.

JUDITH ZAFFIRINI
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DECLARATION OF TARRANT COUNTY
SENATOR ROYCE WEST

Pursuant to 28 U.S.C. 1746, I, Royce West
declare that:

1. My name is Royce West, and I am an African
American resident of Dallas, Texas and have
served as a Texas State Senator representing
District 23 since 1993. My district includes
most of the African American neighborhoods
in Dallas County and many Hispanic
neighborhoods as well. I served on the Senate
Redistricting Committee during the recent
Texas legislative session, so I bring first-hand
knowledge to the process used and the plan
adopted by the Legislature when it redrew
Senate districts. Further, as one of only two
African American Texas State Senators and
one of only 12 Senators who represent
minority opportunity districts, I have
experience and insight on the attitudes and
concerns of minority citizens, not only in my
own district but throughout the north Texas
region and statewide.

2. All twelve of the Texas Senators who
represent minority opportunity districts in
Texas objected to the State’s redrawn District
10. We recognized that the reconfiguration of
District 10 eliminated the ability of African
American and Hispanic voters in the district
to elect their candidate of choice. In fact, all
twelve minority opportunity district Senators
submitted a letter for the Senate record to
express our objections to the configuration of
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Senate District 10 and the process used to
adopt the plan.

3. Many Senators who represent Anglo-
controlled    districts    enjoyed    ongoing
participation in developing the Senate plan.
Other Senators - most of whom represent
minority opportunity districts - were not
allowed to see the final configuration of even
their own districts in isolation, much less in
the broader context of the map - until less
than 2 days before it was presented in
committee.

4. The product of this flawed process was a
flawed and discriminatory map. State leaders
intended to destroy District 10 as a minority
opportunity district so went about creating a
process to prevent the public or fair-minded
Legislators with the tools or opportunity to
object. Their actions have left the protection of
minority voters in Texas and the enforcement
of the Voting Rights Act up to the Federal
Courts.

5. In 2008, Senate District 10 minority voters
demonstrated their ability to elect their
candidate of choice in the election of Wendy
Davis. I remain in close contact with many
minority leaders in Fort Worth and Tarrant
County. The decision by both African
American and Hispanic leaders to make the
Senate District 10 race the top priority in
2008 was widely known.

6. In 2008, Minority leaders in Tarrant County
and throughout the North Texas region
realized that the minority population in
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Senate District 10 was of sufficient size,
possessed the organizational ability and would
devote the physical and financial resources to
elect their candidate of choice in Senate
District 10.

7. Minority leaders had good reason for their
confidence and optimism. When the 2001
Texas Senate redistricting plan was submitted
to the Department of Justice for preclearance,
the State justified its configuration of District
10 by predicting that the minority community
in Fort Worth could grow and unite to elect
their candidate of choice. Minority leaders
throughout our region watched the election
returns and demographic changes in District
10 throughout the decade. There was clear
recognition that 2008 was the tipping point for
minority voters in District 10 to elect a State
Senator of their choosing.

8. Wendy Davis was recruited and elected by a
coalition of African American and Hispanic
voters. Her election in 2008 was a product of
near unanimous support from minority voters.
Their support overcame the large majority of
Anglo voters who opposed Davis.

9. As a result, it is the 2008 State Senate that
should be used to determine whether or not
District 10 provides minority voters the
opportunity to elect their candidate of choice.
Using any other race, whether local or the
reconstituted results of statewide elections,
provides an inaccurate measure of minority
voting strength in the District 10.
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10.State leaders recognized that minority voters
in District 10 could elect their candidate of
choice. Rather than recruit and fund a
Republican candidate to compete for and win
the support of minority voters, State leaders
dismantled the district and destroyed the
ability of minority voters to elect their
candidate of choice.

11.While I represent a Dallas-based district, I am
very familiar with the geography, demography
and electoral history of our entire region. The
careful targeting and separation of minority
neighborhoods by State leaders in Senate
District 10 discriminates against minority
voters.

12.The southeast Fort Worth neighborhoods in
Senate District 10 make up the third largest
concentration of African American voters in
Texas. Under the State’s plan, these voters
are cut from Senate District 10 and attached
to District 22, which is a rural-based Anglo-
controlled district that extends over 100 miles
south of Fort Worth.

13.The historic Northside of Fort Worth is a long-
established but still growing Hispanic
community. It too was cut from Senate
District 10 and then attached to District 12,
which is based in exurban Denton County and
is controlled by Anglo voters.

14.Other growing minority neighborhoods in
District 10 such as those in south Arlington
and in south Fort Worth were either removed
from District 10 and added to an adjacent
Anglo controlled district or left stranded and
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an ineffective community within the
deliberately diminished State’s District 10.

15.The State’s proposed District 10 is a
deliberate attempt to undermine and destroy
the ability of African Americans and
Hispanics in Tarrant County to elect their
candidate of choice. The district can be
redrawn and restored as a majority minority
district where African Americans and
Hispanics can elect their candidate of.choice
without negatively impacting the effectiveness
of any other minority district or unnecessarily
disrupting any other North Texas district.

I declare under penalty of perjury that the
foregoing is true and correct.

Dated this 20th day of October, 2011.

Is!
ROYCE WEST
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DECLARATION OF HARRIS COUNTY
SENATOR RODNEY ELLIS

Pursuant to 28 U.S.C. 1746, I, Rodney
declare that:

Ellis

1. My name is Rodney Ellis, and I am an African
American resident of Houston, Texas who has
served as a Texas State Senator representing
District 13 since 1991. Prior to my election to
the State Senate, I served on the Houston City
Council and prior to that served as Chief of
Staff to Congressman Mickey Leland.
Throughout my long history in public service,
I have worked hard and successfully to
understand the needs and concerns of
minority voters in my region and throughout
Texas.

2. Texas Senate districts have been redrawn
three times since I was first elected to the
State Senate in 1990. In my view, the process
that produced the currently pending 2011 map
was badly flawed and purposefully
discriminatory.

3. The discriminatory process employed by state
leaders resulted in a map that reduced the
number of majority minority districts where
African American and Hispanic voters can
elect their candidate of choice from 12 to 11.
Specifically, the State’s plan converts Fort
Worth-based District 10 from a majority
minority district where African American and
Hispanic voters form an effective coalition to
elect their candidate of choice to one that is
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majority Anglo and would be controlled by
Anglo voters.

4. A number of Senators representing minority
opportunity districts voted in support of the
State’s plan on final passage. It is important
to note, however, that those voting for the
plan did so to avoid the near certainty that the
map would be even worse if the Senate
deadlocked and the plan was ultimately
drawn by the Texas Legislative Redistricting
Board.

5. Under the Texas Constitution, if the
Legislature fails to adopt a Senate
redistricting plan, the responsibility falls to a
board made up of the Lt. Governor, Speaker of
the House, State Attorney General, State
Comptroller and State Land Commissioner.
Many Senators feared, with justification, that
this harshly partisan body of statewide elected
officials would dismantle not only District 10
but other minority opportunity districts as
well.

6. It is important to note that all 12 Senators
who represent minority opportunity districts
voted in support of the alternative Senate
plan offered by Wendy Davis that was tabled
by the Anglo majority. Moreover, every
minority opportunity district Senator joined in
signing an official statement entered into the
Senate record expressing strong opposition to
the discriminatory process used and the
retrogressive map adopted (attached). Without
a majority vote and burdened by a
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discriminatory process, Senators are looking
to the enforcement of the Voting Rights Act to
restore the minority voting opportunity
destroyed in the State’s plan.

7. On July 5, 2011 shortly after the adoption of
the pending Senate plan, I wrote to Attorney
General Eric Holder to express my opposition
to the retrogressive State Senate plan and the
discriminatory process employed (attached).

8. During consideration of the Senate plan, a
number of Senators representing Anglo
districts were allowed full participation in the
configuration of not only their own districts
but their regions and the state overall.
Meanwhile, Senators representing minority
opportunity districts were shut out from the
process. Many were not even allowed to view
the boundaries of their own districts much
less the layout of the entire map until less
than 48 hours before the plan was presented
and adopted by the Redistricting Committee.
The exclusive process denied Texas minority
voters, and those of us who represent them in
the Senate, from fair and equal participation
in a crucial electoral decision.

9. The State’s flawed and discriminatory process
resulted in a map that dismantled District 10
as a majority minority district in which
African American and Hispanic voters had
reached sufficient size, strength and unity to
elect their candidate of choice. Their ability to
elect a candidate of their choice was
demonstrated in 2008 when African American
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and Hispanic voters mounted a strong,
vigorous, unified and successful campaign to
elect Wendy Davis to the State Senate.

10.State leaders were clearly determined to
prevent minority voters in District 10 from
demonstrating their ability to elect the
candidate of their choice in future elections.
The State’s adopted map carefully targets and
removes African American and Hispanic
neighborhoods from District 10 - attaching
some to a rural district with no community of
interests with Fort Worth urban voters, and
attaching others to suburban and exurban
districts controlled by Anglo voters.

11.Texas has a long and sad history of preventing
minority voters from exercising their right to
participate in the political process. Certainly
Texas Senators who represent minority
opportunity districts in Texas were prevented
from exercising their right to defend and
protect minority citizens during the 2011
redistricting process.

12.Minority voters in District 10, who had
realized and exercised their opportunity to
elect their candidate of choice in 2008, have
had that opportunity to elect taken from them
by the State’s pending redistricting plan.

13.Such an overtly discriminatory process and
such a cynical and deliberate retrogression of
minority voting opportunity in District 10 are
exactly the type of actions the Voting Rights
Act is in place to prevent.
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I declare under penalty of perjury
foregoing is true and correct.

Dated this 19thday of October, 2011.

Is!
RODNEY ELLIS

that the
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COMMITTEES
Education
International Relations & Trade
Transportation & Homeland Security
Veteran Affairs & Military Installations

The Senate of
The State of Texas

May 10, 2011

The Honorable Kel Seliger
P.O. Box 12068
Capitol Station
Austin, Texas 78711

Dear Chairman Seliger:

As you know, I represent Senate District 10,
which includes virtually every    minority
neighborhood in the City of Fort Worth. Senate
District 10 also includes a large part of the City of
Arlington and other smaller communities where both
the African American and Hispanic populations are
growing rapidly. Southeast Fort Worth, which serves
as the political core of Senate District 10, is the third
largest concentration of African American residents
in the State of Texas. The City of Fort Worth and
Senate District 10 also include one of the largest
concentrations of Hispanic Texans not located on or
along the border.

As the elected representative of so many
minority residents, I have a responsibility to support
and defend their interests before the Legislature. In
light of this, I want to express my grave concern that
my constituents have not been allowed to fairly
participate in the redistricting process and, as a
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result, their rights under the US Voting Rights Act
are being badly undermined.

The Senate Redistricting Committee has failed
to adequately allow my constituents to provide
comments or to be informed about the redistricting
process or to offer views to the Legislature on the
appropriate configuration of Senate Districts. The
Redistricting Committee has not held any public
hearings in the City of Fort Worth within any
reasonable proximity of the minority neighborhoods
in Senate District 10.

Moreover, I have not been provided information,
access or input during important redistricting
deliberations. By excluding my input as the elected
representative from Senate District 10 during the
deliberative process, you are excluding hundreds of
thousands of minority residents in Senate District
10, thereby denying them their rights under the law.

Specifically, I asked to see maps being
considered by you, your staff and apparently
other Members on several occasions - most
recently by direct request to you on Monday
May 2nd, Tuesday May 3rd and Friday May
6th. Your committee clerk attended a meeting with
me, yet intentionally, failed to bring a map for me to
review, in spite of my specific request that he do so.
Your only visit to my office regarding this matter
was late in the same day that I met with your
committee clerk, which I understand you intended as
a courtesy visit, but not one where you brought a
map or were responding to my request to see a map.
As it was late in the day on Friday, and as I had
indicated to your committee clerk, I had already
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departed for the airport to return to the district
when you stopped in.

In the meantime, I am aware that repeated
meetings have been held with other Members of the
Senate and that particular attention is being paid to
the Members of the Senate in North Texas who
represent Anglo-controlled districts. Your committee
clerk personally told me that lawyers are reviewing
draft plans. Clearly, the redistricting process is
moving forward without the input of those
representing large minority communities in Texas.
Your failure to provide minority constituents in Fort
Worth and Tarrant County the same access and
level of participation as Anglo constituents is a
profound and unfair denial of important and legally
protected rights.

Just today I was allowed to review an already
completed and predetermined proposed SDI0 map
that will be rolled out just hours from now in a
Senate Redistricting Committee meeting which
drastically alters the current coalition district and
radically divides and undermines the minority
counties of Tarrant County. This meeting does not
represent any semblance of meaningful participation
by me or the minority communities of Senate
District 10.

As you know, I have provided both you and your
committee clerk maps that I intend to formally offer
as alternatives to the map that the committee will
present which radically violates the protected
coalition district and commits retrogression. Both of
the proposed maps demonstrate that the large and
concentrated minority population in North Texas can
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support at least two effective minority opportunity
Senate Districts in North Texas - Senate District 10
and Senate District 23 - and that failure to retain
two effective minority voter controlled districts in a
new Senate map will violate the Voting Rights Act.
In addition, of course, should you ignore these
proposals and the Legislature ultimately enacts a
plan reducing the voting strength of minority
citizens in Senate District 10, you will have
knowingly and deliberately undermined the voting
rights of minorities in our state.

Please know that I remain prepared to work
constructively with you to ensure the voting rights of
the minority citizens I represent. We both have a
legal and moral responsibility to head off a partisan
redistricting plan that would cynically rob entire
communities of their voting strength.

Sincerely,

/s/
Honorable Wendy Davis
Texas Senate, District 10
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Official Statement from Democratic Senators

May 17, 2011

For the record regarding CSSB 31:

Each of us represent majority minority districts
where minority citizens have demonstrated the
ability to elect their candidate of choice. We
recognize and accept our special responsibility to
protect the voting rights of the minority citizens we
represent as well as minority citizens in every part
of Texas. In light of this, we want to make clear that
any vote by any of us to suspend rules or a vote in
support of CSSB 31, either on passage to
engrossment or on final passage, should not be
interpreted as endorsement of the process used to
develop the plan or the configuration of the plan in
all parts of our state.

Some Senators enjoyed ongoing participation as
the plan was developed. They were allowed to view
and respond to draft proposals throughout the
process. Other Senators - many of whom represent
minority opportunity districts - were not allowed to
see even their own districts in isolation, much less
the broader context of the map - until less than 48
hours before it was laid out in committee. The
concerns of these Senators and the voters they
represent were neither solicited nor given fair
consideration.

More specifically, we believe that the map
violates the Voting Rights Act in its configuration of
Senate District 10 in north Texas. The current
District 10 has evolved over the last decade, as the
State predicted when it sought Voting Rights Act
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approval for the district back in 2001, into a majority
minority district where minority citizens have
demonstrated the ability to elect their candidate of
choice. Under the new plan, the voting strength of
minority citizens in District 10 is rolled back
dramatically, and Anglos are returned as a strong
controlling majority in the district. Not only would
minority voters in SD10 no longer have an effective
opportunity to elect a candidate in the district, they
would have no voice at all. There are reasonable
alternatives that recognize the voting strength of
racial/ethnic minorities without retrogressing their
ability to effectively participate in the political
process.

The concomitant effect of retrogression in
District 10 i$ that there is also retrogression of
minority voting strength statewide. Under the
current statewide senate map, 15 districts have
majority minority populations, and in 12 of these
districts, including District 10, minority citizens
have demonstrated the ability to elect their
candidate of choice. Under the proposed senate plan,
only 12 districts would have majority minority
populations and only 10 would provide minority
citizens the opportunity to elect their candidate of
choice.

We all know that most of the business of the
Senate is conducted under a two-thirds rule, where
at least 21 of the 31 Members must agree to allow
debate on a bill before it can be considered. By
reconfiguring District 10 as an Anglo controlled
district, the ability of Senators who represent
minority opportunity districts to form a coalition to
block retrogressive provisions harmful to our
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constituents would be reduced. At the same time, the
clout of Senators representing Anglo controlled
districts would be enhanced.

We support the decision to retain Senate
District 14 as an effective coalition district where
minorities can combine with like-minded Anglos to
elect their candidate of choice. We are disappointed,
though, that the overall minority percentage in the
district was reduced and that some minority
neighborhoods were unnecessarily separated into an
adjoining district that runs a great distance through
Texas, creating a district that is not compact and
where the constituents have disparate interests.

Unfortunately, Texas has a long history of
denying minority citizens their rights under the
Voting Rights Act. We are saddened that any
support for this plan must be qualified by our
concern that this history could be extended by the
process used to construct the plan and by the racially
discriminatory purpose and impact of the plan on
minorities in parts of our state.

Sincerely,

/s/Wendy Davis, SD-10
/s/Mario Gallegos, SD-6

/s/Eddie Lucio Jr., SD-27
/s/Carlos Uresti, SD-19

/s/Kirk Watson, SD-14
/s/John Witmire, SD-15

/s/Rodney Ellis, SD-13
/s/Juan "Chuy" Hinojosa,
SD-20
/s/Jos~ Rodrlguez, SD-29
/s/Letica Van de Putte,
SD-26
/s/Royce West, SD-23
/s/Judith Zaffirini, SD-21
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UNITED STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF TEXAS

No. SA-11-CV-788

WENDY DAVIS, et al.,

Yo

RICK PERRY, et al.,

Plaintiffs,

Defendants.

FILED: 11/23/11
Document 90

DEFENDANTS’ MOTION TO STAY
IMPLEMENTATION OF INTERIM SENATE
REDISTRICTING PLAN PENDING APPEAL

Defendants Rick Perry, in his official capacity as
Governor, Hope Andrade, in her official capacity as
Secretary of State, and the State of Texas
(collectively, the "State Defendants") respectfully ask
the Court to stay pending appeal its order dated
November 23, 2011, which directs implementation of
an interim redistricting plan for the Texas Senate.
State Defendants also request furtherrelief
described below.

ARGUMENT AND AUTHORITIES

A stay pending appeal is entirely appropriate
pending expeditious appellate review of important
issues such as those presented by this Court’s
interim order. Indeed, the Supreme Court has itself
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routinely granted stays of interim redistricting plans
pending its consideration of orders similar to this
Court’s interim order. McDaniel v. Sanchez, 448 U.S.
1318 (1980) (Powell, J., in chambers); Bullock v.
Weiser, 404 U.S. 1065 (1972) (stay order), rev’d on
substantive grounds sub nom. White v. Weiser, 412
U.S. 783, 789 (1973); Whitcomb v. Chavis, 396 U.S.
1055 (1970) (stay order), rev’d on substantive
grounds and remanded, 403 U.S. 124 (1971).

This Court’s interim order regarding the Texas
Senate is akin to a preliminary injunction, and a
preliminary injunction of any sort is an
"extraordinary and drastic remedy." Munaf v. Geren,
553 U.S. 674, 676 (2008). A court will stay its
injunction pending appeal where, as here, the
moving party can demonstrate: (1) that it is likely to
succeed on the merits; (2) that it would suffer
irreparable injury if the stay were not granted; (3)
that granting the stay would not substantially harm
the other parties; and (4) that granting the stay
would serve the public interest. Hilton v. Braunskill,
481 U.S. 770, 776 (1987). Under Ruiz v. Estelle, that
test is flexible, and a movant can obtain a stay
pending appeal by showing "a substantial case on
the merits when a serious legal question is involved"
and by showing that "the balance of the equities
weighs heavily in favor of granting the stay." 650
F.2d 555, 556 (5th Cir. 1981). See also Mohammed v.
Reno, 309 F.3d 95, 101 (2d Cir. 2002) ("The
probability of success that must be demonstrated is
inversely proportional to the amount of irreparable
injury plaintiff will suffer absent the stay.").

First, this Court’s interim order blatantly
violates Upham v. Seamon, and will likely be
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reversed on appeal. Upham requires a district court
enacting interim redistricting plans to defer to
legislatively enacted maps unless the court is
required to remedy a constitutional or statutory
violation. Nevertheless, this Court’s interim
redistricting plan for the Texas Senate alters
districts enacted by the Texas Legislature despite
the Court’s failure to identify a legal deficiency in
the legislatively enacted plan.

Second, implementation of the interim
redistricting plan will cause substantial and
irreparable harm to the State of Texas and its
citizens. Specifically, even the temporary
invalidation of a statute irreparably injures the
State; by itself, it constitutes sufficient grounds for a
stay. See New Motor Vehicle Bd. v. Orrin W. Fox Co.,
434 U.S. 1345, 1351 (1977) (Rehnquist, J., in
chambers) ("[A]ny time a State is enjoined by a
Court from effectuating statutes enacted by
representatives of its people, it suffers a form of
irreparable injury."); Coalition for Econ. Equity v.
Wilson, 122 F.3d 718, 719 (9th Cir. 1997) ("[I]t is
clear that a state suffers irreparable injury
whenever an enactment of its people is
enjoined."). But more troubling is the injury that will
result from allowing the 2012 Texas Senate elections
to go forward on improperly constructed redistricting
plan. Once done, the harm caused to the State and
its citizens by legally flawed elections cannot be
undone even if the elections are later invalidated,
because the results of the election would be
irreversible. See Lucas v. Townsend, 486 U.S. 1301,
1304 (Kennedy, J., in chambers).
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Third, the injuries caused to the State and its
citizens strongly outweigh any harm that would be
caused to the plaintiffs. Plaintiffs suffer little--if any
harm--by a stay of the Court’s interim redistricting
plans pending appeal. In contrast, the harm caused
to the state and all its citizens when an election
takes place under a legally flawed redistricting plan
is both substantial and irreversible.

Finally, the public interest is clearly best served
by a stay of this Court’s interim redistricting plans.

I. STATE DEFENDANTS WILL LIKELY
PREVAIL ON THE MERITS INTHE
UNITED STATES SUPREME COURT.

The Court’s interim plan for the Senate ignores
the legislatively enacted map in Senate district 10 in
Tarrant County without any finding of any violation
of federal law. The Court does this despite
acknowledging the fact that the Department of
Justice lodged no objections at all to the legislatively
enacted Senate map. The Court agreed with the
State that the heavily Democrat "coalition district"
requested by the plaintiffs should not be drawn.
Nevertheless, the Court thwarted the will of the
people of Texas by changing five Senate districts
without articulating any reason for its actions other
than that Section 5 preclearance has not yet been
obtained. But the lack of preclearance is only
because one Senator objected to the map as an
intervenor in the Section 5 court. This Court’s
apparent deference to one Senator’s unproven
allegations ignores the fact that 29 out of 31
Senators voted for the map. The phrase "tyranny of
the minority" takes on new meaning in the Court’s
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plan. All that must be done to defeat democracy is
for one Senator, whose district is drawn in a way she
dislikes, to file a lawsuit at the eleventh hour
claiming a violation of the Voting Rights Act--even
when no one else, including the Department of
Justice, believes there is a violation. Under the
Court’s reasoning, because that lone dissenter has
held up Section 5 preclearance, the State’s map must
be judicially redrawn. The Court should not have
fallen prey to this tactic. It should stay its order to
allow the Supreme Court to consider this error.

The Court gives no reasoned justification for its
actions, but explains, "Thus, insofar as the Court is
utilizing the Legislature’s enacted map, it is using
the portions of the map to which no party or the DOJ
has objected in order not to disturb legislative
choices any more than necessary." Yet the Court
provides no legal finding, preliminary or otherwise,
of any reason to disturb Senate District 10. In
reality, there is no reason to disturb the legislature’s
valid decision with respect to this district. The Court
simply assumes a Section 5 violation where none
exists, despite the DOJ’s decision that nothing in the
Senate map violates Section 5. If this Court does not
immediately remedy this error, it should stay its
decision.

The Supreme Court has unambiguously
prohibited lower courts from disregarding the
legislature’s intention in an enacted redistricting
plan unless it is necessary to avoid a constitutional
or statutory violation:

Whenever a district court is faced with
entering an interim reapportionment order



JA 544

that will allow elections to go forward it is
faced with the problem of "reconciling the
requirements of the Constitution with the
goals of state political policy."       An
appropriate reconciliation of these two goals
can only be reached if the district court’s
modifications of a state plan are limited to
those necessary to cure any constitutional or
statutory defect. Thus, in the absence of a
finding that the . . . reapportionment plan
offended either the Constitution or the
Voting Rights Act, the District Court was
not free, and certainly was not required, to
disregard the political program of the Texas
State Legislature.

Upham v. Seamon, 456 U.S. 37, 43 (1982) (per
curiam) (quoting Connor v. Finch, 431 U.S. 407, 414
(1977)); cf. White v. Weiser, 412 U.S. 783, 797 (1973)
(holding that the district court erred because "in
choosing between two possible court-ordered plans, it
failed to choose that plan which most closely
approximated the state proposed plan"). When a
federal court is forced to order an interim
redistricting plan, it must respect the state
legislature’s policy judgments unless the plan has
been shown to violate the law.

In sum, the Texas Senate interim redistricting
plan undermines the Legislature’s policy choices by
altering five Senate districts that do not violate the
Voting Rights Act. This conflicts with the Supreme
Court’s holding that an interim plan must
"reconcil[e] the requirements of the Constitution
with the goals of state political policy." Upham, 456
U.S. at 43 (quoting Connor, 431 U.S. at 414). As a
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result, the State is likely to succeed on appeal to the
Supreme Court.

IIo STATE DEFENDANTS WILL SUFFER
IRREPARABLE INJURY ABSENT A STAY.

The immediate implementation of the interim
redistricting plan would prevent the State from
enforcing a law duly enacted by the Texas
Legislature. Senate Bill 31 passed with
overwhelming majorities in both houses of the
Legislature. Blocking this legislation, as the Court
has done, unquestionably causes irreparable harm to
the State, its officers, and most importantly its
citizens. As the Supreme Court has stated, even the
temporary invalidation of a state statute irreparably
injures the government and itself constitutes
sufficient grounds to enter a stay. See New Motor
Vehicle Bd. v. Orrin W. Fox Co., 434 U.S. 1345, 1351
(1977) (Rehnquist, J., in chambers) ("[A]ny time a
State is enjoined by a Court from effectuating
statutes enacted by representatives of its people, it
suffers a form of irreparable injury."); Coalition for
Econ. Equity v. Wilson, 122 F.3d 718, 719 (9th Cir.
1997) ("lilt is clear that a state suffers irreparable
injury whenever an enactment of its people . . . is
enjoined.").

Beyond the harm inherent in blocking
implementation of state law, a special harm arises
when an election is permitted to go forward based on
an illegal, court-drawn redistricting plan. As Judge
Smith recognized in his dissent related to the Texas
House maps, if a stay is not granted to allow for
appellate review of this Court’s decisions, this case
will essentially be over. If that happens, the State’s
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elections will be conducted on improper maps. The
candidate filing period will begin under the Court’s
legally flawed, unreviewed map on Monday,
November 28, and absent a stay from this Court or
the Supreme Court there will soon be little
alternative other than to continue with elections on
an improper map. The irreparable harm such a
result would inflict on our democratic process and on
all Texas voters requires no explanation. For these
reasons, the Supreme Court has frequently stayed
unlawful court-drawn plans in similar instances.
McDaniel v. Sanchez, 448 U.S. 1318 (1980) (Powell,
J., in chambers); Bullock v. Weiser, 404 U.S. 1065
(1972) (stay pending appeal in White v. Weiser, 412
U.S. 783, 789 (1973)); Whitcomb v. Chavis, 396 U.S.
1055 (1970) (stay order).

III. STATE DEFENDANTS’ IRREPARABLE
INJURIES STRONGLY OUTWEIGH ANY
HARM TO PLAINTIFFS.

Plaintiffs will suffer little harm should the Court
stay its orders implementing the interim
redistricting plans pending appeal. Any party that
benefits from an improper interim redistricting map
suffers no cognizable injury from a stay pending
appellate review. In any case, Plaintiffs’ right to vote
and to participate equally in the political process will
not be abridged by a mere delay in the final
determination of electoral districts for the 2010
election. By contrast, refusing to issue a stay of an
improper interim map will cause irreparable harm to
the people of Texas. The election of an entirely new
legislature under a plan other than the one enacted
by the duly elected representatives of this State
would be irreversible. See Lucas v. Townsend, 486



JA 547

U.S. 1301, 1304 (Kennedy, J., in chambers) ("Even if
the election is subsequently invalidated, the effect on
both the applicants and respondents likely would be
most disruptive.").

IV. A STAY PENDING APPEAL IS--BY
DEFINITION--IN THE PUBLIC
INTEREST.

A stay of the preliminary injunction would allow
State Defendants to carry out the statutory policy of
the Legislature, which "is in itself a declaration of
the public interest which should be persuasive."
Virginian Ry. Co. v. Sys. Fed’n No. 40, 300 U.S. 515,
552 (1937); Illinois Bell Telephone Co. v. WorldCom
Technologies, Inc., 157 F.3d 500, 503 (7th Cir. 1998)
("When the opposing party is the representative of
the political branches of a government the court
must consider that all judicial interference with a
public program has the cost of diminishing the scope
of democratic governance.").

CONCLUSION & PRAYER

State Defendants respectfully request that the
Court stay its order imposing an interim
redistricting plan for the Texas Senate pending
appeal. State Defendants also request that the Court
issue an immediate administrative stay of its
preliminary injunction order to allow time for
orderly litigation of this request for a stay pending
appeal both before this Court, and if this Court were
to deny the stay, before the United States Supreme
Court pursuant to 28 U.S.C. § 1253.

The State further requests that this Court stay
the candidate filing and qualification deadlines for
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the Texas Senate (as prescribed by State law and
modified by order of this Court).

Further, the State recognizes that in order to
preserve the Supreme Court’s jurisdiction and
provide the Supreme Court with adequate time to
correct this Court’s errors, it may become necessary
to delay the primary elections for the Texas Senate.
While all unaffected primary elections will continue
as scheduled on March 6, 2012, the State is prepared
to delay its Texas Senate primary elections in order
to ensure that it is not forced to conduct elections
using a legally flawed map. By delaying the primary
elections pending appeal--if that should become
necessary--the State can ensure that its citizens will
have the opportunity to vote in elections under
redistricting plans determined to be lawful by the
U.S. Supreme Court.

To that end, the State requests any and all relief
the Court deems necessary to effectuate the
Supreme Court’s appellate jurisdiction, including but
not limited to a stay of the primary election dates for
the Texas Senate.

Dated: November 23, 2011

Respectfully Submitted,

GREG ABBOTT
Attorney General of Texas
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

No. 1:11-cv-01303

STATE OF TEXAS,

Vo

Plaintiff,

UNITED STATES OF AMERICA and ERIC H.
HOLDER, JR., in his official capacity as Attorney

General of the United States,
Defendants.

(RMC-TBG-BAH)
Three-Judge Court

Filed 11/08/11
Document 106

ORDER

Plaintiff State of Texas seeks summary
judgment and a declaration that (1) the State’s
proposed redistricting plans for the U.S. House of
Representatives,    the    Texas    House    of
Representatives, and the Texas State Senate1
neither have the purpose nor will have the effect of
denying or abridging the right to vote on account of
race, color, or membership in a language minority
and otherwise fully comply with Section 5 of the

1 Without challenge to the State’s redistricting plan for the

Texas State Board of Education, the Court gave preclearance to
that plan by Order dated September 22, 2011.
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Voting Rights Act of 1965, as amended, 42 U.S.C.
§ 1973c; and (2) that the State’s redistricting plans
for the U.S. House of Representatives, Texas House
of Representatives, and Texas State Senate may be
implemented without delay.

The three-judge panel appointed to hear the
case received extensive briefing and held lengthy
oral argument on November 2, 2011. If any one of
the plans is not precleared by this Court Case l:11-
cv-01303-RMC-TBG-BAH Document 106 Filed
11/08/11 Page 1 of 2 at this stage in the proceedings,
the District Court for the Western District of Texas
must designate a substitute interim plan for the
2012 election cycle by the end of November.2 See
Perez v. Texas, No. 11-360, Am. Order [Dkt. # 391]
(W. D. Tex. Oct. 4, 2011) (consolidated action).
Therefore, the Court issues its Order promptly and
will issue a memorandum opinion hereafter.

Having carefully considered the entire record
and the parties’ arguments, the Court finds and
concludes that the State of Texas used an improper
standard or methodology to determine which
districts afford minority voters the ability to elect
their preferred candidates of choice and that there
are material issues of fact in dispute that prevent
this Court from entering declaratory judgment that

2 On November 7, 2011, the District Court for the Western

District of Texas issued an order modifying the election
schedule in Texas and changing the date pursuant to which
prospective candidates for office may first file an application for
a place on the Primary Ballot to November 28, 201I. See Perez
v. Texas, No. 11-360, Am. Order [Dkt. # 489] (W. D. Tex. Nov. 7,
2011) (consolidated action).
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the three redistricting plans meet the requirements
of Section 5 of the Voting Rights Act. See 42 U.S.C.
1973c.

Accordingly, it is hereby

ORDERED that the Motion for Summary
Judgment[Dkt. # 41] is DENIED.

SO ORDERED.

Date: November 8, 2011
/s!

THOMAS B. GRIFFITH
United States Circuit Judge

/s/
ROSEMARY M. COLLYER
United States District Judge

/s/
BERYL A. HOWELL
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

No. 1:11-cv-01303

STATE OF TEXAS,

Yo

Plaintiff,

UNITED STATES OF AMERICA and ERIC H.
HOLDER, JR., in his official capacity as Attorney

General of the United States,
Defendants.

(RMC-TBG-BAH)
Three-Judge Court

Filed 10/25/11
Document 79-2

UNITED STATES’ MEMORANDUM OF POINTS
AND AUTHORITIES IN SUPPORT OF ITS

OPPOSITION TO PLAINTFF’S MOTION FOR
SUMMARY JUDGMENT

The State of Texas has moved this Court,
pursuant to Rule 56 of the Federal Rules of Civil
Procedure, for entry of an order of summary
judgment in its favor on its claims that the State’s
redistricting plans for the State’s delegation to the
United States Congress, the Texas House of
Representatives, the Texas State Senate, and the
Texas State Board of Education neither have the
purpose nor will have the effect of denying or
abridging the right to vote on account of race, color,
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or membership in a language minority group and
otherwise fully comply with Section 5 of the Voting
Rights Act ("VRA"), 42 U.S.C. § 1973c, and that such
plans may be implemented without delay. See
generally Benchmark and Proposed Maps (Ex. 1). As
set forth below, Defendants United States and Eric
H. Holder, Jr. (collectively "United States") oppose
Plaintiffs Motion and submit that it should be
denied. ~

The proposed State House redistricting plan
has a retrogressive effect because it provides
minority voters with the ability to elect their
preferred candidates of choice in 45 or 46 districts
compared to the benchmark plan that provided
minority voters with the ability to elect in 50
districts. The proposed Congressional redistricting
plan has a retrogressive effect because, compared to
the benchmark plan, it decreases the percentage of
districts in the Congressional plan in which minority
voters have the ability to elect and because under
the proposed plan 479,704 fewer Hispanics will
reside in districts in which they have an ability to
elect a candidate of choice. Both plans were also

~ In its Answer to the Complaint (Docket No. 45), the United
States admitted that Plaintiff is entitled to a declaratory
judgment that the proposed redistricting plans for the State
Board of Education ("SBOE") and State Senate each comply
with Section 5, and averred that the Court will have to make
its own determination as to whether these plans comply with
Section 5 before they may be implemented. Answer ¶¶ 40, 46. A
declaratory judgment in the State’s favor has been entered with
regard to the SBOE plan. The United States’ response is
directed only at the State’s request for declaratory judgment
with respect to the proposed plans for the Texas Congressional
delegation and the State House.
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adopted with a discriminatory purpose, and there
are a substantial number of material facts in dispute
with regard to both prongs of the Section 5 standard.
Therefore, summary judgment is not appropriate
regarding the House plan and Congressional plan.

I. STANDARD FOR SUMMARY JUDGMENT

Under Rule 56 of the Federal Rules of Civil
Procedure, summary judgment shall be granted "if
the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to
judgment as a matter of law." Fed. R. Civ. P. 56(a);
accord Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
247 (1986). In deciding whether there is a genuine
issue of material fact, the court must draw all
justifiable inferences in the nonmoving party’s favor
and accept the nonmoving party’s evidence as true.
Anderson, 477 U.S. at 255. To determine which facts
are "material," a court must look to the substantive
law on which each claim rests. Celotex Corp. v.
Catrett, 477 U.S. 317, 322 (1986). A "genuine issue"
is one whose resolution could establish an element of
a claim or defense and, therefore, affect the outcome
of the action. Id.

Moreover, courts have generally concluded
that cases that involve questions of intent or motive
are rarely appropriate for summary judgment as
relevant evidence is often susceptible to different
interpretations or inferences by the trier of fact.
Hunt v. Cromartie, 526 U.S. 541, 552- 553 (1999);
accord, e.g., Poller v. Columbia Brad. Sys., Inc., 368
U.S. 464, 473 (1962); Att’y Gen. v. Irish People Inc.,
796 F.2d 520, 524 (D.C. Cir. 1986). In the
redistricting context, assessing whether a
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jurisdiction was racially or politically motivated is
not a simple matter, but an inherently complex task
requiring the court to perform a "sensitive inquiry
into such circumstantial and direct evidence of
intent as may be available." Hunt, 526 U.S. at 546
(citing Miller v. Johnson, 515 U.S. 900, 905 (1995));
accord Vill. of Arlington Heights v. Metro. Hous. Dev.
Corp., 429 U.S. 252, 266 (1977); Reno v. Bossier
Parish Sch. Bd., 520 U.S. 471, 488-90 (1997) (noting
that in Section 5 cases involving discriminatory
purpose questions, "courts should look to our
decision in Arlington Heights for guidance").

II. ARGUMENT

A. To Obtain Judicial Preclearance under
Section 5, the State Must Demonstrate that Its
Proposed Redistricting Plans Have Neither a
Discriminatory Purpose nor a Retrogressive
Effect

Section 5 of the Voting Rights Act requires
certain covered jurisdictions to submit any voting
change to the United States Attorney General or to
the United States District Court for the District of
Columbia for what is known as "preclearance" of the
voting change before it can be implemented. 42
U.S.C. § 1973c. Texas is such a covered jurisdiction
and, therefore, has submitted to this Court for
preclearance its proposed redistricting plans for the
State’s delegation to the United States Congress and
for the Texas State House of Representatives. Under
Section 5, the submitting jurisdiction has the burden
of showing that a submitted change has neither a
discriminatory purpose nor a discriminatory effect.
See Georgia v. United States, 411 U.S. 526 (1973);
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Procedures for the Administration of Section 5 of the
Voting Rights Act of 1965, 28 C.F.R. § 51.52 (2011).

B.    The Section 5 Retrogression Standard
Requires a Functional Analysis of Elections

A voting change has a discriminatory effect if
it will lead to retrogression in the position of
members of a racial or language minority group (i.e.,
will make members of such a group worse off than
they had been before the change with respect to their
ability to exercise the electoral franchise effectively).
See Beer v. United States, 425 U.S. 130, 140-42
(1976). In the context of redistricting, this means
that the State must establish that its proposed plan
does not diminish the ability of such minority
citizens "to elect their preferred candidate of choice."
42 U.S.C. § 1973c(b).

Voting changes are "measured against the
existing practice" - the benchmark - to determine
whether the proposed changes will result in
retrogression under Section 5. Riley v. Kennedy, 553
U.S. 406, 416 (2008). The benchmark against which
the new plan is measured is the last legally
enforceable redistricting plan in force or effect. Id. In
this case, where the State is requesting preclearance
of statewide plans, analysis of retrogression should
be conducted on a statewide basis. Georgia v.
Ashcroft, 539 U.S. 461, 479 (2003). In its 2006
reauthorization of the Voting Rights Act, Congress
clarified that any voting change which has "the effect
of diminishing the ability of any citizens of the
United States on account of race or color, or
[language minority status], to elect their preferred
candidate of choice denies or abridges the right to
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vote" within the meaning of Section 5. 42 U.S.C. §
1973c(b); see also id. § 1973c(d) ("[T]he purpose of
subsection (b) of this section is to protect the ability
of such citizens to elect their preferred candidates of
choice."). Section 5 jurisdictions may not implement
voting changes that diminish the ability of minority
voters to exercise their electoral power and to elect
their candidates of choice.

Contrary to the arbitrary standard presented
by the State in its Motion, determining whether a
minority group has the "ability to elect" a candidate
of choice under Section 5 is not as simple as looking
at a discrete set of population figures. "The legal
standard is not total population, voting age
population, voting age citizen population or
registration, but the ability to elect. The Supreme
Court repeatedly has declined to elevate any of these
factual measures to a magic parameter." Georgia v.
Ashcroft, 195 F. Supp. 2d 25, 79 (D.D.C. 2002)
(three-judge court), vacated on other grounds, 539
U.S. 461 (2003) (citing Johnson v. DeGrandy, 512
U.S. 997, 1017 n.14 (1994)). The State’s analysis of
"ability to elect" in both the State House and
Congressional plans, consists only of rote application
of a population formula. Memorandum of Points and
Authorities in Support of Plaintiffs Motion for
Summary Judgment ("Tex. Mere.") at 5 ("To
determine whether a district is one in which a
minority group has the ability to elect its candidate
of choice - i.e., whether the district is a protected
opportunity district - courts must look to the racial
makeup of the population in the district."). The
State, however, confuses "opportunity" district with
"ability to elect" district, conflating Section 5 with
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Section 2 of the Voting Rights Act, which the
Supreme Court has repeatedly advised against.
"Section 2 concerns minority groups’ opportunity to
elect representatives of their choice, while the more
stringent § 5 asks whether the change has the
purpose or effect of denying or abridging the right to
vote." Bartlett v. Strickland, 129 S. Ct. 1231, 1249
(2009) (citing LULAC v. Perry, 548 U.S. 399, 446
(2006); Reno v. Bossier Parish Sch. Bd. ("Bossier
520 U.S. 471, 476-80 (1997)) (internal quotation
marks and citations omitted) (emphasis added).
While the Section 2 calculus must include an initial
focus on a specific majority-minority population floor
to determine if an "opportunity" to elect exists in a
proposed "undiluted" alternative to a challenged
voting practice, Bossier I, 520 U.S. at 480, population
is just the starting point of an analysis under Section
5 to determine whether existing electoral power of a
minority population has been diminished.

Moreover, the State also has no support for its
arbitrary numerical standard. With regard to
African-American voters, the State simply concluded
that if a district has a Black voting age population
greater than 40 percent, then African-American
voters can elect their candidate of choice without
considering whether those voters actually have
elected their candidate of choice at that level. With
respect to Hispanic voters, the State posits that if a
district has a Hispanic citizen voting age population
greater than 50 percent, then Hispanic voters can
elect their candidate of choice without considering
whether those voters actually have elected their
candidate of choice at that level. There is no
precedent supporting the State’s decision to limit the
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ability-to-elect analysis under Section 5 to a limited
consideration of demographic data using arbitrary
thresholds. Similarly, the State provided no
justification for treating the two minority groups
differently. The State’s analysis constitutes a
superficial evaluation of the ability-to-elect status of
both the benchmark and proposed plans and
ultimately renders its assessment of retrogression
invalid.

"In determining whether the ability to elect
exists in the benchmark plan and whether it
continues in the proposed plan, the Attorney General
does not rely on any predetermined or fixed
demographic percentages at any point in the
assessment." See Guidance Concerning Redistricting
Under Section 5 of the Voting Rights Act ("2011
Guidance"), 76 Fed. Reg. 7470 (Feb. 9, 2011).2

Determining whether the ability to elect exists
"requires a functional analysis of the electoral
behavior within the particular jurisdiction or
election district." Id. Besides population, this

2 The 2011 Guidance and the Department’s Section 5

Regulations, 28 C.F.R. §§ 51.1-.67 (2011), set forth the Attorney
General’s analytical framework when, under the Act, he acts as
the surrogate for this Court in the administrative review of
Section 5 submissions. See 28 C.F.R. § 51.52(a). Courts have
relied on these documents, particularly the Guidance, as part of
their process to assure that court-drawn plans do not violate
Section 5’s standards. See Colleton County Council v.
McConnell, 201 F. Supp. 2d 618, 645-646 (D.S.C. 2002). The
Supreme Court has stated that it "traditionally afford[s]
substantial deference to the Attorney General’s interpretation
of Section 5 in light of her "central role . . . in formulating and
implementing" that provision. See, e.g., Lopez v. Monterey
Cnty., 525 U.S. 266, 281-282 (1999).
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includes an examination of election history and
voting patterns within the jurisdiction, voter
registration and turnout information. Id. See, e.g.,
LULAC, 548 U.S. at 428 (observing that "it may be
possible for a citizen voting-age majority to lack real
electoral opportunity").

The Texas Legislative Council ("TLC"), a
nonpartisan state agency, has advised the Texas
Legislature, that "[a]n accurate measurement of
minority voting strength requires a thorough
district-by-district analysis of current minority
population, of racial bloc voting, and of minority
voter eligibility, registration, and election
participation, since each of these factors affects the
ability of minority group voters to elect their
preferred candidates." Texas Legislative Council,
State and Federal Law Governing Redistricting in
Texas 91 (2011) (Ex. 2). Moreover, Todd Giberson, a
systems analyst in the Texas Attorney General’s
Legal Technical Support Division, has acknowledged
that his office analyzed certain primary and general
election contests to assess whether a district was, in
fact, an ability-to-elect district for minorities in the
state. See Giberson Dep. at 16:5-20, 19, Oct. 18, 2011
(Ex. 3). The State has failed to include that analysis
in its motion.

As demonstrated by the report of the United
States’ expert in this case, Dr. Lisa Handley, the
proper analysis of the State House or Congressional
redistricting plans leads to a conclusion that both
are retrogressive - or at least raises disputed issues
of fact to preclude entry of summary judgment.

C. The State’s Motion for Summary Judgment
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Should Be Denied Because There Are Genuine
Disputes of Fact as to Whether Both the House
Plan    and    Congressional    Plan    Are
Impermissibly Retrogressive

I. The Proposed House Plan Is
Retrogressive Because It Provides Minority
Voters with an Ability to Elect Candidates of
their Choice in Fewer Districts than the
Benchmark House Plan

The Court should deny the State’s motion for
summary judgment because there is a genuine
dispute of material fact as to whether the proposed
House plan provides minority voters with the same
ability to elect candidates of their choice as the
benchmark House plan. As demonstrated by the
United States’ expert, the benchmark plan includes
50 ability-to-elect districts, while the proposed plan
contains no more than 46. This evidence conflicts
with the State’s assertion, based on its population-
only analysis, that the benchmark plan contains 43
ability-to-elect districts and the proposed plan
contains 44. Determining whether Texas has met its
burden under Section 5 to show that the House plan
is not retrogressive will require resolution of these
disputed facts, and the motion for summary
judgment should therefore be denied

In its Statement of Material Facts, the State
relies on its population-only retrogression analysis,
claiming the benchmark House plan contains 30
Hispanic opportunity districts and 11 African-
American opportunity districtsl while its proposed
House plan contains 30 Hispanic opportunity
districts and 12 African-American opportunity
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districts. See Statement of Material Facts in Support
of Plaintiffs Motion for Summary Judgment at 6-7.
Thus, the State claims, the proposed State House
plan is not retrogressive. See Tex. Mere. at 10-13.

The State’s claim with regard to the number
of opportunity districts in the State House plan is
plainly disputed by the report of the United States’
expert. In her report, Dr. Handley finds, utilizing her
"functional analysis," that there are 50 districts in
the State House benchmark plan in which minority
voters have the ability to elect candidates of choice,
but there are only 45 or 46 districts in the proposed
House redistricting plan that provide minority voters
with an ability to elect. See Handley House Rep. at
4-13 & app. A (Ex. 4). Dr. Handley specifically found
that Districts 33, 35, and 117 provided Hispanic
voters an ability to elect in the House benchmark
plan but do not provide Hispanic voters an ability to
elect in the proposed plan. See id. at 9 & app. A. In
addition, District 41 provided Hispanic voters with
an ability to elect in the benchmark plan, and the
State has not met its burden to show that District 41
provides an ability to elect in the proposed plan. See
id. at 9-10. District 149 is a coalition district in the
benchmark plan in which a combined group of
minority voters elect their candidate of choice. This
district is eliminated altogether in the proposed plan
and replaced with a different district in a different
county with much smaller minority population. See
id. at 13 Thus, both the ability-to-elect status of
specific districts and the overall number of ability-to-
elect districts in both the benchmark and proposed
State House plans are disputed.

In her analysis, Dr. Handley examines the
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benchmark plan by looking first at the election
contests for the State House. See id. at 3. Courts
refer to the elections involving these districts in
dispute as "endogenous" elections and generally
consider such elections more probative for
determining whether minority voters can elect their
preferred candidate of choice. See, e.g., Bone Shirt v.
Hazeltine, 461 F.3d 1011, 1020-21 (8th Cir. 2006);
Goosby v. Town Bd., 180 F.3d 476, 497 (2d Cir. 1999)
(citing Clark v. Calhoun County, 88 F.3d 1393, 1397
(5th Cir. 1996)); Johnson v. Hamrick, 196 F.3d 1216,
1222 (11th Cir. 1999). For the proposed House plan,
Dr. Handley, examined the districts’ likely
performance using recompiled election results3 from
five contests involving Hispanic candidates that
were not specific to the districts at issue. See
Handley House Rep. at 3-4, 8.4 Courts refer to such

3 Recompiled election analysis is simply the practice of

aggregating votes from past elections to predict how voters in a
proposed district will perform in the future. More specifically,
recompilation analysis looks at the votes actually cast in a
voting precinct and then recompiles a vote count for those
precincts that would comprise the proposed district. Because
the proposed district often times includes voting precincts that
were not a part of the benchmark district, recompilation
analysis can only be performed by looking at elections that
span the entire jurisdiction, in this case, statewide elections.
Recompilation analysis thus depends strictly on exogenous
elections and does not work with endogenous elections that are
specific to any particular district. The purpose of recompiled
election analysis is to determine whether a minority-preferred
candidate would prevail if the districts were drawn as
proposed.

4 When assessing ability to elect, courts have generally found

that elections involving minority candidates are more probative
than Anglo-only election contests. Bone Shirt, 461 F.3d at
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elections as "exogenous." Because the district lines
change, Dr. Handley cannot use endogenous
elections to determine if the districts as revised in
the proposed plan will still elect a minority
candidate of choice. She evaluated an election from
each of the following years: 2002, 2004, 2006, 2008,
and 2010. See id. at 8.

1020-21 ("Endogenous and interracial elections are the best
indicators of whether the white majority usually defeats the
minority candidate."); Ruiz v. City of Santa Maria, 160 F.3d
543, 553-54 (9th Cir. 1998) ("[I]n a multi seat, multi vote
election, the ability of the minority to elect a non minority
candidate is not as probative in a Gingles prong three analysis
as the inability of the minority to elect a minority candidate.");
Uno v. City of Holyoke, 72 F.3d 973, 988 n.8 (lst Cir. 1995)
("Although the VRA does not require for a successful Section 2
showing that minority-preferred candidates be members of the
minority group, elections in which minority candidates run are
often especially probative on the issue of racial bloc voting.");
Nipper v. Smith, 39 F.3d 1494, 1540 (llth Cir. 1994) (en banc)
(holding that elections involving only white candidates are
generally less probative than those involving minority
candidates); LULAC v. Clements, 999 F.2d 831, 849 (5th Cir.
1993) (en banc) ("This court has consistently held that elections
between white candidates are generally less probative in
examining the success of minority-preferred candidates,
generally on grounds that such elections do not provide
minority voters with the choice of a minority candidate.");
Jenkins v. Red Clay Consol. Sch. Dist. Bd. of Ed., 4 F.3d 1103,
1128 (3d Cir. 1993) ("As a general matter, we believe that
elections involving white candidates only are much less
probative of racially polarized voting than elections involving
both black and white candidates."); Black Political Task Force
v. Galvin, 300 F. Supp. 2d 291, 304 (D. Mass. 2004) ("After
having conducted an exhaustive review of the case law and the
circumstances of this litigation, we conclude that the most
probative elections for our purposes are likely to be multi-race
endogenous elections.").
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a. District 33

Benchmark District 33 is located in Nueces
County in the heart of Corpus Christi. Both the
State and the United States agree that under the
benchmark plan District 33 is an ability-to- elect
district for Hispanic voters in Nueces County. Dr.
Handley’s election-focused analysis found that
benchmark District 33 was an ability-to-elect district
for Hispanic voters. See id. at 5. In the proposed
plan, the State eliminates benchmark District 33 in
Nueces County and moves the district to Rockwall
County, near Dallas.5 There is no dispute that
proposed District 33 does not provide minority voters
with the ability to elect their candidate of choice, see
Tex. Mem. at 11, Handley House Rep. at 9, and
Texas has not created a compensatory district for
that loss, either in Nueces County or elsewhere in
the State, see Handley House Rep. at 13-14.

b. District 35

In the proposed plan, south Texas lost another
district in which Hispanics had the ability to elect a
candidate. Both the State and the United States
agree that, under the benchmark plan, District 35 is
an ability-to-elect district for Hispanic voters. See
Handley House Rep. at 5; Tex. Mem. at 11. The
State argues that District 35 is maintained as an

5 The State relies on the County Line Rule, Tex. Const. art. III,

§ 26, a state constitutional provision dictating specific
treatment of county boundaries when drawing a State House
plan, as its basis for not preventing prohibited retrogression in
Nueces County. Downton Dep. at 133:16-25, 134:1-2, Oct. 20,
2011. However, the County Line Rule must give way to federal
law, including the Voting Rights Act.
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ability-to-elect district in the proposed plan, but the
United States disagrees. Compare Tex. Mem. at 11,
with Handley House Rep. at 9. Hispanic citizen
voting-age population ("CVAP") decreased from 54.6
percent in the benchmark plan to 52.5 percent in the
proposed plan, and Spanish surname voter
registration ("SSVR") decreased from 55.4 percent to
52.7 percent. Dr. Handley’s analysis shows that
Hispanic voters in District 35 are able to elect their
candidate of choice in the benchmark in 80 percent
of state house races and in 40 percent of the
statewide contests analyzed. Handley House Rep. at
5. In the proposed plan, Hispanic voters can elect
their candidate of choice in only 20 percent of the
contests. Id. at 11. According to Dr. Alford, the
State’s expert, election analysis of the performance
of statewide candidates preferred by Hispanic voters
in District 35 decreases from 58 percent in the
benchmark to 48 percent in the proposed. See Alford
Rep. at 7-8 (Ex. 6).6 As discussed in the report of Dr.
Theodore Arrington, the United States’ expert
concerning discriminatory intent, during the
redistricting process mobilized Hispanic voters were
removed from this district in order to improve
Republican performance in the district and to limit
the ability of Hispanics to elect candidates. See
Arrington Rep. ¶ 17 (Ex. 7). These changes to
enhance Republican performance eliminates the

~ Regarding the Congressional plan, Dr. Alford assumed during
the Perez v. Perry trial that the failure of the Democratic
candidate in the reaggregated elections meant that Hispanics
failed to elect their candidate of choice. Trial Tr., Perez v.
Perry, No. 5:11-cv-360 (W.D. Tex. 2011), at 1864:17-20 (Ex. 8).
He did not analyze the State House contests at that trial.



JA 567

ability of Hispanic voters in District 35 to elect a
candidate of choice.

c. District 41

District 41 is located in Hidalgo County in
south Texas. Both the State and the United States
agree that, under the benchmark plan, District 41 is
an ability-to-elect district for Hispanic voters. See
Handley House Rep. at 5; Texo Mere. at 11. The
State maintains that District 41 is an ability-to-elect
district in the proposed plan, but the United States
asserts that the State has not met its burden in this
regard. Compare Tex. Mem. at 11, with Handley
House Repo at 9-10. Hispanic CVAP decreased from
77.5 percent in the benchmark plan to 72.1 percent
in the proposed plan. Spanish surname voter
registration decreased from 68.7 percent to 63
percent. As discussed in Dr. Arrington’s report,
proposed District 41 was crafted for an incumbent
who had previously been elected in benchmark
District 40, Representative Pefia, and a significant
number of Anglo voters were drawn into the district
in the proposed plan. See Arrington Rep. 1 100 tbl.
11; V. Gonzales Decl. 11 5, 10-13 (Ex. 9); Longoria
Decl. 11 11-17 (Ex. 10). Dr. Handley is unable to
determine whether the proposed district provides for
the ability to elect both because reliable election data
is not available for the significant portion of the
population that resides in precincts split between
two districts and because the recompiled election
analysis showed, very close results. See Handley
House Rep. at 9-10. According to Dr. Alford, the
State’s expert, the election analysis of the
performance of statewide candidates preferred by
Hispanic voters in District 41 decreases from 67
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percent in the benchmark to 48 percent in the
proposed. See Alford Rep. at 7-8.

d. District 117

District 117 is located in Bexar County near
San Antonio. Both the State and the United States
agree that in benchmark District 117, Hispanics
have the ability to elect a candidate of choice. Under
the proposed plan, the State removes portions of
District 117 near San Antonio in exchange for other
parts of the County. Hispanic CVAP in the district
increased from 58.8 percent in the. benchmark plan
to 63.8 percent in the proposed plan. However,
Spanish surname voter registration decreased from
50.3 percent to 50.1 percent. As discussed in Dr.
Arrington’s report, this exchange involved trading
out mobilized Hispanic voters for other Hispanic
voters. Arrington Rep. ¶ 17. Without these mobilized
voters, Hispanic turnout in the proposed District 117
would be reduced compared to turnout in the
benchmark District 117. Martinez Fischer Decl. ¶¶
13, 15-16 (Ex. 11). The State’s population-based
approach to analyzing the ability to elect fails to
account for this factor, allowing the State to
maintain that, after redistricting, Hispanics still
have the ability to elect a candidate of choice in
District 117. Dr. Handley’s election-focused analysis,
however, accounts for this reduction in Hispanic
turnout, concluding that, under the proposed plan,
Hispanic-preferred candidates will not have the
ability to elect. Handley House Rep. at 11 tbl. 4.
According to Dr. Alford,. election analysis of the
performance of statewide candidates preferred by
Hispanic voters reveals a decrease from 60 percent
in District 117 in the benchmark plan to 33 percent
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in the proposed plan. See Alford Rep. at 7-8.

e. District 149 and Coalition Districts under
Section 5

District 149 in the benchmark is based in
southwest Harris County (including Houston), and
Dr. Handley finds that the incumbent in District
149, Hubert Vo, is elected by a coalition of Hispanic,
Black, and Asian voters. See Handley House Rep. at
3, 7; see also Hochberg Deck ¶¶ 4-5 (Ex. 12). District
149 in the benchmark plan has a combined minority
citizen voting age population of 61.7 percent.
Handley House Rep. at 7. Since 2004, this coalition
of voters in the Alief area of Houston has organized
and voted cohesively to elect Rep. Vo. Winkler Deck
¶¶ 10-11 (Ex. 13). The State eliminates the district
from Harris County altogether, and District 149 in
the proposed plan is moved across the state to
Williamson County, where there are few minority
voters. The loss of District 149 means that this
coalition of minority voters in Alief will no longer
have the ability to elect a candidate of choice. In the
view of the United States, District 149 is protected
under the Voting Rights Act. See Handley House
Rep. at 13.7

The text of Section 5, as amended by Congress
just five years ago, is broad enough to protect

~ The United States’ expert has identified additional districts in
which citizens of one minority group may have the ability to
elect candidates of their choice only when coalesced with other
minority citizens. However, all of these other districts provide
minority voters the same ability to elect in both the benchmark
and proposed plans, so it does not matter how the districts are
labeled.
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districts such as District 149. By its terms, Section 5
protects any citizens against the adoption of voting
changes that have the purpose or effect of denying or
abridging their right to vote "on account of race or
color." 42 U.S.C. § 1973c(a). This broad protection is
not limited to those voting changes adversely
affecting individuals of a single race only. For
example, the adoption of a "Whites-only" primary
would simultaneously deny the voting rights of both
Blacks and Hispanics (and, indeed, individuals of
any other race), and could be challenged by either, or
both in concert.

Subsection (b) of Section 5 precludes covered
jurisdictions from making changes that would
"diminish0 the ability of any citizens of the United
States on account of race or color, or [membership in
a language minority], to elect their preferred
candidates of choice." 42 U.S.C. § 1973c(b). When
enacting this language, Congress apparently
understood it to protect districts such as benchmark
District 149. The House Report on the 2006
amendments, which the Supreme Court has
regarded as authoritative, see Nw. Austin Mun. Util.
Dist. No. One v. Holder, 129 S. Ct. 2504 (2009)
(citing the report repeatedly), explains that, under
the new language, "[v]oting changes that leave a
minority group less able to elect a preferred
candidate of choice, either directly or when coalesced
with other voters, cannot be precleared under Section
5." H.R. Rep. No. 109-478, at 71 (2006) (emphasis
added). Thus, Congress expected the amended
Section 5 to protect coalition districts, i.e., those in
which minority citizens of more than one racial
group are able to elect a preferred candidate of
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choice when they coalesce.

This explicit approval of protections for
coalesced minority groups is consistent with the
views expressed by Congress in earlier
reauthorizationso In its 1975 reauthorization of the
Voting Rights Act , Congress expanded protections
for certain racial minorities who also are language
minorities, including requiring Section 5
preclearance for jurisdictions (such as Texas) with a
history of discriminating against them. Congress
extensively studied Texas’s history of discriminating
against both African Americans and Hispanics and
concluded that the State had "a long history of
discriminating against members of both minority
groups in ways similar to the myriad forms of
discrimination practiced against blacks in the
South." S. Rep. No. 94-295, at 25 (1975). In
particular, Texas used at-large representation to
"effectively deny Mexican Americans and black
voters in Texas political access in terms of
recruitment, nomination, election and ultimately,
representation." Id. at 27-28.

As a result of that expansion of Section 5’s
coverage in 1975, by the time Congress amended the
Voting Rights Act in 1982, the Attorney General’s
exercise of this Section 5 authority provided ample
evidence of discriminatory practices in certain
jurisdictions - including Texas - that affected
Hispanics and African Americans alike. For
example, in 1975, the Attorney General refused to
pre-clear under Section 5 a Texas bill that would
have required all registered voters to re-register or
be purged from the voting rolls. He found that this
change would have a discriminatory effect "[w]ith
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regard to cognizable minority groups in Texas,
namely, blacks and Mexican-Americans." H. R. Rep.
No. 97-227, at 15-16 (1981). In 1981, the Attorney
General refused to pre-clear the closing of polling
places near both African-American and Hispanic
communities. S. Rep. No. 97-417, at 11 (1982).
During consideration of the 1982 amendments, the
Attorney General objected to a New York City
redistricting plan on the basis of its effects on
African-American and Hispanic voters. See id.

The only reported Section 5 decision of which
we are aware involving coalition districts under
Section 5, which predated the 2006 amendments, did
not doubt that true coalition districts could be
protected, though it found no such coalition was at
issue in that case. In Texas v. United States, 802 F.
Supp. 481 (D.D.C. 1992) (three-judge court), the
State of Texas sought judicial preclearance for the
redistricting plan it adopted following the 1990
Census. The court concluded that the plan did not
have a retrogressive effect, because the number of
districts in which "minorities can elect candidates of
their own choosing" increased by one, with the
creation of an additional "Hispanic district." Id. at
486. It credited the conclusion of the State’s expert,
who found, based on "major differences . . . in the
pattern of Black and Hispanic support," that "mixed
minority" districts "would not actually work and
could not be considered minority districts." Id. By
implication, a cohesive "mixed minority" or coalition
district would have counted in terms of determining
the number of districts in which minority voters had
the ability to elect their preferred candidates.

Although there is little case law regarding
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coalition districts under Section 5, a number of
courts have addressed the issue of coalition districts
under Section 2 of the Voting Rights Act of 1964, 42
U.S.C. § 1973. The Supreme Court has "[a]ssum[ed]
(without deciding) that it was permissible for the
district court to combine distinct ethnic and
language minority groups for purposes of assessing
compliance with Section 2 ...." Growe v. Emison,
507 U.S. 25, 41 (1993).

With one exception, lower courts addressing
the issue have either held expressly or assumed that
the analysis of Section 2 claims set out by the
Supreme Court in Thornburg v. Gingles, 478 U.S. 30
(1986), applies to Section 2 claims on behalf of a
coalition of minority voters. For example, the Fifth
Circuit expressly addressed this issue in Campos v.
City of Baytown and held that "nothing in the law..

prevents the plaintiffs from identifying the
protected aggrieved minority to include both Blacks
and Hispanics." 840 F.2d 1240, 1244 (5th Cir. 1988).
The appellate court affirmed the trial court’s
findings that the coalition minority group was
sufficiently compact to be a majority in a single-
member district, that Blacks and Hispanics were
politically cohesive, and that bloc voting by the
White majority usually prevented them from electing
their preferred candidates. The court specifically
rejected the City’s argument that "plaintiffs must
show that Blacks are cohesive, that Hispanics are
cohesive and that Blacks and Hispanics are together
cohesive," finding that "that burden is too great, if
not impossible, in certain situations." Id. at 1245.
Instead, noting "the proper standard is the same as
in Gingles," the court opined: "The key is the
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minority group as a whole." Id.

Similarly, in Concerned Citizens of Hardee
Cnty. v. Hardee Cnty. Bd. of Comm’rs, 906 F.2d 524
(11th Cir. 1990), the Eleventh Circuit followed the
Fifth Circuit and held that "[t]wo minority groups . .

may be a single section 2 minority if they can
establish that they behave in a politically cohesive
manner." The court affirmed the district court’s
dismissal of plaintiffs Section 2 claim, but only
because the "class failed to demonstrate that blacks
and Hispanics in Hardee County have ever voted
together." Id. at 527. Likewise, the Second Circuit
upheld the district court’s application of the Gingles
framework to a vote dilution claim brought by a
coalition of Black and Hispanic voters in Bridgeport
Coal. v. City of Bridgeport, 26 F.3d 271, 275-76 (2d
Cir.), vacated and remanded on other grounds, 512
U.S. 1283 (1994). The court quoted favorably the
district court’s findings that "[c]ombining minority
groups to form [majority-minority] districts is a valid
means of complying with Section 2 if the
combination is shown to be politically cohesive," and
that "White bloc voting in Bridgeport will dilute
minority voting except in districts in which clear
[minority-majorities] are established, by a single
group or a combination African-American and Latino
voters." See id. at 275. In sum, the Second Circuit
found "more than sufficient evidence to support a
conclusion that the Coalition satisfied its burden
imposed by Gingles." Id. But see Nixon v. Kent
County, 76 F.3d 1381 (6th Cir. 1996) (en banc)
(holding that the plain language of Section 2 does
not support a vote dilution claim by a coalition of
minority groups).
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In our view, the text and legislative history of
Section 5 of the Voting Rights Act, including the
2006 amendments, stand as the clearest expression
of Congressional intent on this issue. Congress
plainly contemplated the protection of districts
where minority voters are electorally cohesive under
Section 5. Even without benefit of such a clear
statement of congressional intent, most circuits have
reached a similar view with respect to Section 2. As
such, the proposed plan’s disassembly of District
149, in which minority voters had the ability to elect
in the benchmark, is retrogressive.

2. The Proposed Congressional Plan Is
Retrogressive

The proposed Congressional redistricting plan
has a retrogressive effect. The proposed plan
decreases the percentage of districts in which
minority voters have the ability to elect, and many
Hispanic voters who currently reside in districts in
which they can elect a candidate of choice in the
benchmark would no longer have that ability to elect
in the proposed plan.

The State’s flawed analysis that considered
only demographics of districts in assessing ability to
elect leads to the conclusion that the benchmark
plan contains seven Hispanic opportunity districts
(Districts 15, 16, 20, 23, 27, 28 and 29) and one
African-American opportunity district (District 30),
and that the proposed plan contains seven Hispanic
opportunity districts (Districts 15, 16, 20, 23, 28, 29,
and 34) and two African-American opportunity
districts (Districts 18 and 30). Material Facts in
Support of Plaintiffs Motion for Summary Judgment
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at 4-5. The State concludes in its Motion that
statewide, the proposed plan increases the number
of minority opportunity districts. See Tex. Mem. at 6-
7,9.s

The State’s conclusion as to "opportunity
districts" in the benchmark and proposed
Congressional plan is plainly disputed by the report
of the United States’ expert, Dr. Handley, who
concludes that the proposed Congressional plan does
not increase the number of minority opportunity
districts when compared to the benchmark, but
rather maintains the same number of such districts
in the context of an expanded delegation. See
Handley Cong. Rep. at 8-9 (Exo 14). Dr. Handley’s
report demonstrates that there are seven Hispanic
ability-to-elect districts (Districts 15, 16, 20, 23, 27,
28 and 29) and three African American ability-to-
elect districts (Districts 9, 18 and 30) in the
benchmark plan and seven Hispanic ability-to-elect
districts (Districts 15, 16, 20, 28, 29, 34 and 35) and
three African American ability-to-elect districts
(Districts 9, 18 and 30) in the proposed plan.
Handley Cong. Rep. at 5-9. In essence, Dr. Handley

s Dr. Handley’s reports clears up the confusion created by the

State’s filings in this case. In its Complaint, the State does not
characterize any of its districts as "opportunity" or "ability-to-
elect" districts, but rather describes them according to
population characteristics. See Compl. ¶¶ 36-37 & attachment
1, at 3-5. In its Motion, the State characterizes certain districts
as "opportunity" districts but does not always adhere to its own
population criteria. Thus, the State now characterizes proposed
District 35 as an opportunity district where it does not meet
the Complaint’s population criteria of 60 percent Hispanic
voting-age population ("HVAP"). See Tex. Mem. at 8; see also
Handley Cong. Rep. at 8.
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concludes that the State did not simply maintain the
same ten ability-to-elect districts, but rather that it
removed two districts (23 and 27) in which Hispanics
had the ability to elect under the benchmark plan
and created two new districts (34 and 35) in which
Hispanics have the ability to elect in the proposed
plan, leaving Hispanic voters with a smaller shaer of
the now larger congressional delegation. There are
thus disputed issues of fact as to whether the State’s
proposed Congressional plan increases the number
of ability-to-elect districts when compared to the
benchmark.

a. District 23

Under the existing plan, Congressional
District 23 is located in southwest Texas and
encompasses 17 whole counties and parts of three
other counties. Both the State and the United States
agree that, under the benchmark plan, District 23 is
an ability-to-elect district for Hispanic voters. See
Tex. Mem. at 8-9; Handley Cong. Rep. at 5-6. The
State maintains that District 23 is an ability-to-elect
district in the proposed plan, but the United States
disagrees. Compare Tex. Mem. at 8-9, with Handley
Cong. Rep. at 7-8. Hispanic CVAP in the district
increased from 58.4% in the benchmark plan to
58.5% in the proposed plan. Spanish surname voter
registration increased from 52% in the benchmark
plan to 54% in the proposed plan. However, the
exogenous election performance decreases from 40%
in the benchmark plan to zero in the proposed plan.
Handley Cong. Rep. at 11. In his trial testimony in
Perez v. Perry, Dr. Alford stated that District 23 did
not allow Hispanic voters to elect their candidate of
choice. Trial Tr., Perez v. Perry, No. 5:11-cv-360
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(W.D. Tex. 2011), at 1878:5-6 [hereinafter "Perez
Tr."] (Ex. 8) ("[Dr. Alford]. I - I don’t count 23 as one
of the seven performing districts when I evaluate
[the proposed Congressional plan].") In particular,
Dr. Alford said that he would "not recommend
changing the 23rd in the way in which it was
changed." Id. at 1879:21-22.

b. District 27

Under the existing plan, Congressional
District 27 is located in south Texas, bordering on
both Mexico and the Gulf of Mexico. It includes all of
Kenedy, Kleberg, Nueces, and Willacy counties, and
parts of Cameron and San Patricio counties. Both
the State and the United States agree that, under
the benchmark plan, District 27 is an ability-to-elect
district for Hispanic voters. See Tex. Mem. at 8;
Handley Cong. Rep. at 5-6. Under the proposed plan,
District 27 will be substantially reconfigured and
moved north removing Kenedy, Kleberg, Willacy,
and Cameron counties population. The proposed
district adds the whole counties of Aransas,
Calhoun, Jackson, Lavaca, Matagorda, Refugio,
Victoria, and Wharton counties, and parts of
Bastrop, Caldwell, and Gonzales counties. All of
Nueces County and a slightly larger portion of San
Patricio County remain in proposed District 27. Both
the State and the United States agree that Hispanic
citizens will not be able to elect candidates of their
choice in proposed District 27. See Tex. Mem. at 8;
Handley Cong. Rep. at 5-6.

c. Retrogression Standard in the
Congressional Plan

A simple numerical comparison of the ability-
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to-elect districts in the benchmark and proposed
Congressional plans does not provide a complete
view of the existence of retrogression as it does in
the State House plan, insofar as the total number of
districts in the State House remain the same
following redistricting, while the total number of the
districts in Texas’ congressional delegation increases
from 32 in the benchmark to 36 in the proposed.
Rather, the existence of retrogression in the
proposed Congressional plan should be determined
through a more detailed look at the actual effect that
the proposed voting change has on minority electoral
power in Texas. This is because, after all, the State
has asked this Court for "a determination that the
[plan] is no more dilutive than what it replaces,"
Reno v. Bossier Parish Sch. Bd. ("Bossier IF), 528
U.S. 320, 335 (2000), which is comparing proposed
minority electoral strength to the benchmark.

The State’s request for a judgment of Section
5 preclearance of the proposed Congressional plan is
made in the context of an almost unprecedented
increase in the number of seats in its Congressional
delegation - four - resulting from a State population
increase fueled mostly by the increase in the State’s
Hispanic population.9

9 An increase of four in the number of Congressional seats, as

just occurred in Texas, is unprecedented in states fully covered
under Section 5. Both California and Florida experienced
similar increases since 1970, but Section 5 coverage for both
states is not statewide, only in a small number of counties.
California went from 45 to 52 (+7) between 1980 and 1990, and
Florida from 15 to 19 (+4) between 1970 and 1980, and from 19
to 23 (+4) between 1980 and 1990. Texas has seen smaller
increases in the past, specifically, between 1970 and 1980 from
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According to the 2010 Census, from 2000 to
2010, the total population of Texas increased by
4,293,741 persons to 25,145,561, and the total
Hispanic population of the state increased by
2,791,255 persons to 9,460,921. Thus, the growth in
the State’s Hispanic population accounted for 65
percent of the State’s total population increase
during that decade, and Hispanics now constitute
37.6 percent of Texas’s total population. Handley
Cong. Rep. at 1 n.1. Under such circumstances, as is
demonstrated below, the electoral power of the
State’s Hispanic population has been clearly
diminished, amounting to prohibited retrogression.

Under the benchmark Congressional plan,
minority voters currently have the ability to elect
their preferred candidates of chbice in ten of the
thirty-two Congressional districts in Texas. They
thus possess electoral power in 31.3 percent of the
State’s Congressional districts. The proposed
Congressional plan reduces that power to ten out of
thirty-six districts - 27.7 percent of the State’s
Congressional Districts. Applying this same focus
only to the State’s Hispanic voters, under the
benchmark Congressional plan, Hispanic voters
currently have the ability to elect their preferred
candidates of choice in seven of the 32 Congressional
districts in Texas. They thus possess electoral power
in 21.9 percent of the State’s Congressional districts,
already far below their proportion of the state

24 to 27 (+3) and between 1980 and 1990 from 27 to 30 (+3).
See U.S. Dep’t of the Interior, National Atlas: Congressional
Apportionment       (Feb.        28,        2011),        at
http ://nationalatlas. gov]articles/boundaries/a_conApport.html.
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population. The proposed Congressional plan
reduces that power further by establishing only
seven ability-to-elect districts out of 36 total - 19.4
percent of the State’s Congressional Districts.
Handley Cong. Rep. at 10-11 tbl. 7. While Section 5
may not require that minority groups be accorded
electoral power proportional to their representation
in the population, it prohibits actual diminution of
minority existing electoral power. The circumstances
in this case are exceptional, yet the State proposes
not to maintain the share of minority ability-to-elect
districts in the Congressional delegation, and has
chosen to take away from a substantial number of
Hispanics their ability to elect candidates of choice.
As a result, Hispanics in Texas will have a
diminished ability to elect members of Texas’
Congressional delegation.

The exceptional circumstances in this case
readily distinguish it from Abrams v. Johnson, 521
U.S. 74 (1997). In Abrams, several Georgia voters
challenged the congressional redistricting plan
adopted by the district court as being inconsistent
with Sections 2 and 5 of the Voting Right Act,
claiming, among other things, that it included only
one majority-Black district and did not adequately
represent the interests of Georgia’s Black
population. In the benchmark plan, one out of 10
districts was majority Black, while the district
court’s plan kept one majority Black district even
though the total number of districts had increased to
11. The court rejected the claim that Blacks did not
have "the same electoral opportunities" under the
district court’s plan since it reduced their relative
influence from one of 10 districts (10 percent) to one
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of 11 districts (9 percent). Id. at 97-98. The court
specified that the VRA does not mandate that "each
time a State with a majority-minority district" is
allowed to "add one new district because of
population growth, it would have to be majority-
minority. This the Voting Rights Act does not
require." Id. Abrams does not address circumstances,
present here, where the increase in the number of
districts is much greater than one - in this case, four
- and where the population growth is predominately
led by Hispanic voters. Under the proposed plan,
Hispanic voters will lose ground in their existing
ability to elect candidates of choice with the proposed
plan even though the number of majority Hispanic
districts remains the same, seven.

In addition to the above, the State’s own
actions with regard to District 23, which may give
rise to a finding of discriminatory purpose (see
below), cannot be ignored in determining the
existence of the retrogressive effect of the State’s
action in the proposed Congressional plan. The State
considers benchmark District 23 to be a Hispanic
opportunity district under Section 5. Despite that
view, however, the State took action resulting in the
weakening of the election performance of the
proposed District 23, and removal of its ability-to-
elect status, to ensure that a Hispanic candidate of
choice could not be elected. Ruiz Mendelsohn Decl.
¶¶ 5-9 (Ex. 15); Rodriguez Decl. ¶¶ 4-6 (Ex. 16). The
State employee who participated in drawing the
State’s Congressional plan has testified that
proposed District 23 was constructed in such a way
as to increase slightly the Hispanic population
metrics, while at the same time increasing the
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partisan Republican performance of the District for
the incumbent, who is indisputably not the Hispanic-
preferred candidate of choice. Downton Dep. at
43:22-25, 44:1-25, 45:1-16, Oct. 20, 2011 (Ex. 5).

The effect of this line drawing is to decrease
Hispanic turnout dramatically in proposed District
23. The racially polarized voting analysis provided
by the State shows that it increased the number of
Hispanics voting for the Republican candidates only
slightly. The chart below shows that the real effect
was to significantly decrease the number of
Hispanics voting for the Hispanic preferred
candidate.
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See State of Texas’s Racially Polarized Voting
Analysis for Congressional District 23 (Ex. 17); see
also United States’ Identifications of Elections
Considered (Docket # 58). The above-cited actions of
the State - seeking to change an admitted
"opportunity" district so as to increase the
electability of a Hispanic-non-preferred candidate of
choice - not only speak to the State’s retrogressive
intent, but to the retrogressive effect of the State’s
seemingly successful intended actions. In this case,
Texas was not the "incompetent retrogressor." See
Bossier II, 528 U.S. at 332.

Finally, under the benchmark plan, there are
ten districts in which minorities have the ability to
elect candidates of their choice, and according to the
2010 Census, there is a total Hispanic population of
4,974,087 persons in these benchmark districts.
Handley Cong. Rep. at 2 tbl. 1. Under the proposed
plan, there are ten districts in which minorities have
the ability to elect candidates of their choice, and
according to the 2010 Census, there is a total
Hispanic population of 4,494,383 persons in these
proposed districts. Handley Cong. Rep. at 9 tbl. 6.
Thus, the State’s proposed Congressional plan, while
maintaining the same number of minority ability-to-
elect districts as in the benchmark plan, reduces by
479,704 the number of Hispanics in the State’s ten
minority ability-to-elect Congressional districts. Id.
The State has chosen to do this despite the
substantial growth in the State’s Hispanic
population over the past decade, responsible for most
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of the total population growth in the State between
2000 and 2010 and the resulting four seat increase
in the State’s Congressional delegation. While
Section 5 does not compel the State to increase
Hispanic voting power, under the circumstances of
this case, Section 5 does not give the State license to
decrease already existing Hispanic voting power as it
has.

d. Unavoidable Retrogression

Nor was the State unable to avoid the
retrogression from the benchmark to the proposed
plan in District 23.~° In fact, the State could have
maintained benchmark District 23 as an ability-to-
elect district with only minor changes to its proposed
plan which do not impact the rest of the proposed
districts. See Handley Cong. Rep. at 9-10. In doing
so, the State would have at the least maintained the
overall share of Hispanic voting strength contained
in the benchmark plan.

D. There Is Direct and Circumstantial

lo Whether the State could have avoided retrogression in the

formulation of its redistricting plan is a factor in the overall
retrogression analysis. See 2011 Guidance, 76 Fed. Reg. at
7472 ("In considering whether less- retrogressive alternative
plans are available, the Department of Justice looks to plans
that were actually considered or drawn by the submitting
jurisdiction, as well as alternative pans presented or made
known to the submitting jurisdiction by interested citizens or
others. In addition, the Department may develop illustrative
alternative plans for use in its analysis, taking into
consideration the jurisdiction’s redistricting principles. If it is
determined that a reasonable alternative plan exists that is
non-retrogressive or less retrogressive than the submitted plan,
the Attorney General will interpose an objection.")
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Evidence of Discriminatory Purpose in the
Enactment of Both the Proposed House and
Proposed Congressional Plans.

The United States and State disagree on the
critical material fact of whether the House and
Congressional redistricting plans were adopted, at
least in part, with a prohibited discriminatory
purpose in violation of Section 5. As outlined below,
and discussed in greater detail in Dr. Arrington’s
declaration, there is direct and circumstantial
evidence that the development and passage of these
redistricting plans were tarnished by the prohibited
purpose of diminishing the ability of citizens of the
United States, on account of race, color, or
membership in a language minority group, to elect
their preferred chndidates. As discussed in Part I,
supra, the Supreme Court has held that question of
intent or motive are rarely appropriate for summary
judgment. See, e.g., Hunt, 526 U.S. at 552-53.

1. The Section 5 Purpose Standard Includes
Direct and Circumstantial Evidence of
Discriminatory Intent.

To meet its preclearance burden under Section
5, in addition to demonstrating the absence of
discriminatory effect, the State has the burden of
demonstrating that the voting changes at issue do
not have the purpose of denying or abridging the
right to vote on account of race or color, or
membership in a language minority group. 42 U.S.C.
§ 1973c(a). Congress has defined "purpose" under
Section 5 as including "any discriminatory purpose."
Id. § 1973c(c).

In its Memorandum, the State argues that
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"any discriminatory purpose" refers "only to
intentional discrimination that itself violates the
Fourteenth or Fifteenth Amendment." Tex. Mem. at
17. In arguing the absence of such purpose in the
State’s passage of both the Congressional and State
House plans, the State points only to allegedly
undisputed evidence, contained mostly in conclusory
declarations of State legislative officials and
legislative journals, that the State was motivated by
"ordinary districting principles and, therefore, not by
any invidious unconstitutional purpose." Id. at 24;
see also id. at 25, 27-28 (same). The State also
submits form declarations stating that that during
the redistricting process for both the Congressional
and State House plans, no changes were proposed by
any Texas legislator, legislative staff member or
anyone else, with "the purpose of harming any voter
or group of voters on account of their race, ethnicity
or national origin" and that the State legislative
leadership would not have permitted any such
proposal to be brought to the legislative floor for
debate or consideration. Tex. Mem. at 26, 29.11

The State’s argument with regard to
discriminatory purpose appears to be that as long as

~1 These form declarations were prepared by the Texas
Attorney General’s Office without prior consultation with the
declarants concerning their content. See Solomons Dep. at
194:14-195:24, Oct. 14, 2011 (Ex. 18). Moreover, multiple
declarants admitted that they lacked personal knowledge of
whether other legislators, legislative staff, or consultants relied
on race in drawing districts incorporated in the final plan. See,
e.g., Downton Dep. at 51:14-52:3, Oct. 20, 2011; Interiano Dep.
at 175:15-176:18, Oct. 20, 2011; Solomons Dep. at 199:15-20,
Oct. 14, 2011.
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there is no "smoking gun" evidence of specific racial
intent, there can be no violation of the purpose prong
of Section 5. However, what is noticeably absent
from the State’s discussion of discriminatory purpose
under Section 5 is any discussion of what the
Supreme Court itself has set down as guidance for
assessing discriminatory purpose in the context of
redistricting. As the Court stated in Bossier I,
"assessing a jurisdiction’s motivation in enacting
voting changes is a complex task requiring a
’sensitive inquiry into such circumstantial and direct
evidence as may be available."’ 520 U.S. at 488
(citing Arlington Heights, 429 U.S. at 266). "There,
we set forth a framework for analyzing ’whether
invidious discriminatory purpose was a motivating
factor’ in a government body’s decisionmaking." ld.
(citing Arlington Heights, 429 U.S. at 266).

Under the Arlington Heights rubric, the
"important starting point" for assessing whether the
State can establish that the proposed plan was
adopted free of a discriminatory purpose is "the
impact of the official action whether it bears more
heavily on one race than another. Id. (citing
Arlington Heights, 429 U.S. at 266). "In a § 5 case,
’impact’ might include a plan’s retrogressive effect
and...its dilutive impact." Id. Other factors besides
impact relevant to a purpose inquiry under
Arlington Heights include: the historical background
of the decision, particularly if it reveals a series of
decisions undertaken with discriminatory intent; the
sequence of events leading up to the decision;
whether the challenged decision departs, either
procedurally or substantively, from the normal
practice; and contemporaneous statements and
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viewpoints held by the decision-makers. Id. at 266-
68; see also 2011 Guidance, 76 Fed. Reg. at 7471;
Arrington Rep. ¶ 9.1~.

The State also contends that such intentional
discrimination must be "actually motivated by racial
or ethnic animus," Tex. Mem. at 19, with no support
in the statutory text or jurisprudence. In Bossier
Parish II, the Supreme Court held that the "purpose
prong" of Section 5 barred voting changes that are
intended to retrogress the voting strength of present
or future minority voters. See 528 U.S. at 337-341.
The 2006 Amendments to the Voting Rights Act
expanded the purpose prong to address the broader
field of discriminatory aims, see 42 U.S.C. § 1973c(c),
but did not eliminate the prohibition on voting
changes enacted with an intent to retrogress. In
addition, intentional discrimination encompasses
actions that purposefully discriminate to achieve an
otherwise permissible aim. See Garza v. County of
Los Angeles, 918 F.2d 763, 778 n.1 (9th Cir. 1990)
(Kozinski J., concurring in part and dissenting in
part) (describing purposeful housing discrimination
motivated by a desire to maintain property values).
Such changes fall within the bar on changes with
"any purpose of denying or abridging the right to
vote on account of race, color, or membership in a
language minority group." 28 C.F.R. § 51.54(a); see
also 2011 Guidance, 76 Fed. Reg. at 7471 ("The

~2 The TLC specifically notes in its guidance to state legislators
that Congress and the Department of Justice set out the
Arlington Heights framework as the means by which to assess
intent. See State and Federal Law Governing Redistricting in
Texas, supra, at 87-89 (citing H.R. Rep. No. 109-478, at 66-68
(2006); 28 C.F.R. §§ 51.54-.59); see also Arrington Rep. ¶ 9.
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Department will also evaluate whether there are
instances where the invidious element may be
missing, but the underlying motivation is
nonetheless intentionally discriminatory.").

Utilizing the Arlington Heights analysis in
this case, as is amply demonstrated both by the
reports of the United States’ experts, Dr. Handley
and Dr. Arrington, as well as by the declarations and
other exhibits appended to this Response, and
applying the broad scope of the purpose prong set
out in the 2006 Amendments to the Voting Rights
Act, there is substantial factual dispute concerning
whether the proposed Congressional and State
House plans were enacted with a discriminatory
purpose.

2. There Are Genuine Disputes of Material
Facts Regarding Whether the Proposed House
Plan Was Adopted with Discriminatory Intent.

The Court should deny the State’s request for
summary judgment regarding the purpose of the
proposed State House plan because substantial
evidence creates a genuine dispute of material facts
concerning the possible presence of a discriminatory
purpose. Dr. Handley and Dr. Arrington’s reports
establish a discriminatory impact in four or five
districts. These retrogressions occurred using
techniques that suggest a discriminatory purpose,
including setting boundaries at a level of detail
where race is the only available data and
substituting low-turnout Hispanic voters for higher
ones while maintaining a minority population
majority. Deviations from procedural and
substantive standards, as well as racially-charged
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contemporaneous    statements,    also    provide
significant evidence of a discriminatory purpose. The
State has presented little evidence concerning the
intent of the proposed plan, but the legislative staff
who crafted the map and legislators closely involved
in the process have provided conflicting testimony.
Assessing the credibility of these witnesses and
resolving other disputed factual issues cannot be
performed until trial.

a. Impact of the Decision

As is indicated in the report of Dr. Handley,
the proposed House plan has a retrogressive impact
on the minority population in the State of Texas, as
the proposed plan contains at least four, and perhaps
five, fewer minority ability-to-elect districts than
exist in the benchmark plan. See Handley House
Rep. at 1, 8-10, 13. This significant impact is highly
relevant to the discriminatory purpose analysis.
Moreover, there is other evidence of the impact of
the proposed plan on the State’s minority population.
As pointed out by Dr. Arrington, the State ignored
the substantial increase in the minority population,
especially in the Dallas-Fort Worth area, in
proposing a plan that actually reduced minority
electoral power. See Arrington Rep. ¶¶ 52-60.
Although the proposed House plan does not include
the visually striking evidence of cracking, in the
manner of the proposed Congressional plan, see
infra, the proposed House plan uses visually subtle
but no less direct methods to effectuate a
retrogression in Hispanic representation in Dallas-
Fort Worth and Harris County. Specifically, these
counties exhibit wide variation in district
populations to protect incumbents from districts
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drawn prior to ten years of explosive minority
population growth. See id. 7¶ 104-107. Moreover, in
Harris County, the two incumbents who are paired
in District 137 are the candidates of choice of the
Hispanic community in Hispanic-controlled districts,
.either alone or as part of a cohesive coalition. See id.
77 38, 41. Traditional districting criteria did not
prevent the State from creating additional ability-to-
elect districts. See id. 77 61-76.

In addition, the State split precincts, drawing
district boundaries at a level of detail at which
political data is not available and lines can only be
guided by racial data, to eliminate minority election
districts and to disadvantage minority voters. See id.

7¶ 77-83, 103-104.

Proposed District 41 is a particularly striking
example of this practice, as its boundaries split 14
precincts and include 69.5% of the Anglo VAP of the
split precincts but only 40.2% of the Hispanic VAP of
the split precincts.. See Arrington Rep. at 30. The
State’s employees indicated that they followed
guidance from a state legislator concerning which
portions of split precincts would be politically
favorable, see Interiano Dep. at 174:4-24, Oct. 20,
2011 (Ex. 19); Downton Dep. at 128:1-18, Oct. 20,
2011, but that same legislator denied instructing
state employees to split precincts in order to include
anything more than his home and the high school he
had attended and to exclude the home of another
legislator, see Pefia Dep. at 97:16-102:15, 157:5-
173:4., Oct. 19, 2011 (Ex. 20). The legislator denied
any local knowledge of whether certain portions of
split precincts were more likely than others to favor
him politically. See, e.g., Pefia Dep.at 163:17-25,
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168:17-169:5, 172:19-173:4, Oct. 19, 2011. Because
political data is not available at the census block
level, the only remaining possibility is that the State
drew the lines on the basis of race, as the outcome
strongly suggests.

In addition to the general evidence above,
District 117 provides an example in the proposed
House plan of the same strategy applied to District
23 in the proposed Congressional plan, whose effect
is discussed above. Again the State removed high
turnout Hispanic voters and replaced them with
Hispanic voters known to turn out at a lower rate.
See Arrington Rep. 77 17, 26-27, 144; Farias Decl.

77 11-16 (Ex. 21); Martinez Fischer Decl. 77 6-9, 15-
18; Garza Dep. at 40:8-12, 42:15-18, Oct. 19, 2011
(Ex. 22); Ruiz Mendelsohn 77 5-9; Rodriguez Decl.

77 4-6. And again the State maintained the
superficial appearance of a Hispanic ability-to-elect
district by maintaining Hispanic population levels.
See Martinez Fischer Decl. 77 15-16; Garza Dep. at
58:16-24, Oct. 19, 2011; see also LULAC, 548 U.S. at
441 (criticizing the maintenance of nominal
population majorities "to create the facade of a
Latino district").

b. Sequence of Events

As was also the case with regard to the
Congressional plan, the House redistricting process
was a secretive process not effectively open to
minority representatives of choice. See Arrington
Rep. 77 108-129; V. Gonzales Decl. 77 5-10, 19-24.
The concerns of these representatives were not taken
into account by those who were in charge of the
Texas redistricting process. Most changes to
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minority ability-to-elect districts made during
deliberations on the House plan on the House floor
were trivial, and most such districts were not
changed at all. As Dr. Arrington states, "From the
perspective of minority ability to elect
representatives of their choice, the entire process
after introduction of the Chairman’s plan meant
nothing." Arrington Rep. ¶ 121. Minority legislators’
efforts to amend the plan were tabled and later
withdrawn. In contrast, majority legislators’
amendments were generally accepted. Amendments
by minority legislators to increase the number of
ability-to-elect districts were quickly tabled. See HB
150 - Debate, Texas House Journal ("Floor Debate"),
$97o256 (Apr. 27, 2011) (Ex. 23).

c. Procedural and Substantive Departures

As indicated above, the secretive House
redistricting     process     afforded     minority
representatives limited access to effective
participation. V. Gonzales Decl. ¶I 5-10, 19-24. This
limited the ability of those who would advocate for
the creation of additional minority ability-to- elect
districts to influence the process. Arrington Rep. at
11 3, 127-129. Examples include an extremely
truncated hearing schedule after the Chairman of
the Redistricting Committee released his proposed
plan, composed of two hearings on a Friday and a
Sunday, and suspension of the "five-day posting
rule" for proposed legislation, see, e.g., Gonzales Dec.
11 19-24, despite the admission that the State
depended on the committee process to determine
statewide VRA compliance. See Downton Dep. at
133:19-135:7, Oct. 20, 2011 (acknowledging that the
Chairman’s plan was retrogressive, even under the
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State’s population-based metrics).

As a matter of substance, the State claimed to
have relied on a "member-driven" consensus process
to protect incumbents of all parties and - when that
process failed - to assemble a plan that met the
approval of the House leadership. See Perez Tr. 1427
(Interiano); at Downton Dep. at 77:7-13, Oct. 20,
2011. As Dr. Arrington’s report indicates, however,
the line drawers, operating away from public view,
broke from a consensus or partisan motivation and
drew lines on a purely racial basis when partisan
data was unavailable. See Arrington Rep. 7 83
("[T]hese changes were not random, but had a
statistically significant racial pattern.").

The proposed House plan also deviates from a
substantive policy against splitting precinct lines.
Not only did House leadership argue against
splitting precincts as a general policy, see id. 7 77,
but splitting precincts on the basis of race at the
block level in some instances create districts that -
according to the best available election data -
perform worse than districts drawn on the basis of
whole precincts, see id. 77 17-20-13    Nevertheless,
the proposed House plan splits 412 precincts, id. 7
77. Moreover splitting precincts results in the need
to create more or different precincts and can result
in additional expense, disruption, and confusion of

13 Because election returns are aggregated at the precinct level
and cannot be disaggregated, if a cluster of Anglo voters are
split out of a predominantly Hispanic and Democratic precinct,
those white voters will appear to be Democrats in an election
analysis of a proposed district, regardless of their actual
political affiliation. See id. ¶ 80.
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elections officials and voters, and reduction in voter
participation. See id. 7 84-96; see also V. Gonzales
Decl. 7 15; Longoria Decl. 7 14.

Finally, the House plan deviates from
traditional redistricting principles. As Dr. Arrington
indicates, this was certainly the case given the
State’s inconsistent application of Texas’s
constitutional County Line Rule in both Nueces and
Harris counties. Arrington Rep.

Moreover, the districts deviate substantially
from the equal population principle in a manner that
cannot be justified by reasonable state policies,
particularly within large, urban counties. See id. 77
104-107. In one particularly flagrant instance, the
district with the highest Anglo population in
predominantly Hispanic Hidalgo County - District
41 - is underpopulated by 7,399 persons and borders
on a district that is overpopulated by 5,856 persons.
V. Gonzales Decl. 7 17.

d. Contemporaneous Statements

Statements made by those engaged in the
State House redistricting process provide further
indicia of discriminatory intent. Most tellingly,
Representative Beverly Woolley, who led the
redistricting process in Harris County that had
excluded participation by any minority members of
the Harris County delegation, told a group of
minority representatives, "[Y]ou all are protected by
the Voting Rights Act and we are not. We don’t want
to lose these people due to population growth in the
county, or we won’t have any districts left." Coleman
Decl. 77 9-14 (Ex. 24) (approximating quote).
Moreover, Representative John Garza of District 117
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first requested that his district extend into a
predominantly Anglo area of Bexar County, and
when he was rebuffed he requested inclusion of
particular territory in his district that would
maintain only the superficial appearance of Hispanic
electoral control, specifically telling Representative
Joe Farias of District 118 that he needed "more
Mexicans in [his] district" while rejecting those in
areas where Hispanics are politically organized.
Farias Decl. ¶¶ 11-16; see also Martinez Fischer
Decl. ¶¶ 6-9. Finally, members of the House
Redistricting Committee and other Anglo members
of the Harris County delegation repeatedly
suggested to Representative Scott Hochberg, a senior
Anglo Democrat, that the district in which he had
been drawn with Representative Hubert Vo, a junior
Asian Democrat and one of only two Asian
Americans in the Texas House, would favor
Hochberg being reelected. See Hochberg Decl. ¶¶ 2-3.
This decision made little sense from a partisan
perspective and can only be explained by intent to
break the multiethnic coalition that had supported
Representative Vo. See id.

Using the Arlington Heights framework as set
forth above, there are clearly disputed material facts
at issue with regard to the existence of
discriminatory purpose in the formulation of the
State’s Congressional and House plans. The State.
has clearly not met its burden of demonstrating the
absence of such discriminatory intent.

3. There Are Genuine Disputes of Material
Facts Regarding Whether the Proposed
Congressional Plan Was Adopted with
Discriminatory Intent.
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The Court should deny the State’s request for
summary judgment regarding the purpose of the
-proposed congressional plan because substantial
evidence creates a genuine dispute of material facts
concerning the possible presence of a discriminatory
purpose. In proposed District 23, retrogression
occurred using techniques that suggest a
discriminatory purpose, including setting boundaries
at a level of detail where race is the only available
data and substituting low- turnout Hispanic voters
for higher ones while maintaining a minority
population majority. Proposed districts in the Dallas-
Fort Worth area were purposely manipulated to
decrease current and future minority voting
strength. Deviations from procedural and
substantive standards, as well as contemporaneous
statements, also provide significant evidence of a
discriminatory purpose.

a. Impact of the Decision

As indicated above, the State’s proposed plan
for the Texas Congressional delegation retrogresses
from the benchmark plan, with a substantial adverse
impact on the ability of the State’s minority
population to elect their candidates of choice. But the
evidence suggests other impacts as well. The State
chose not to propose any new additional minority
ability-to-elect districts and removed hundreds of
thousands of minority voters from districts in which
they could elect candidates of choice, in the face of a
substantial increase in State population driven in
very large part by large increase in the Hispanic
population, an increase that led to the allocation of
four new Congressional seats. This suggests both
possible dilution as well as possible retrogression of
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minority voting strength in Texas. Indeed, as the
Court is aware, there is pending vote dilution
litigation under Section 2 of the Voting Rights Act in
Texas, in which the parties have just completed final
briefing. As the Supreme Court noted in Bossier I,
"evidence of a plan’s dilutive impact may be relevant
to the Section 5 purpose inquiry." 520 U.S. at 487. In
that regard, the Court noted:

As we observed in Arlington Heights, the
impact of an official action is often probative
of why the action was taken in the first
place since people usually intend the
natural consequences of their actions. Thus,
a jurisdiction that enacts a plan having a
dilutive impact is more likely to have acted
with a discriminatory intent to dilute
minority voting strength than a jurisdiction
whose plan has no such impact. A
jurisdiction that acts with an intent to
dilute minority voting strength is more
likely to act with an intent to worsen the
position of minority voters - i.e., an intent to
retrogress - than a jurisdiction acting with
no intent to dilute. The fact that a plan has
a dilutive impact therefore makes it "more
probable" that the jurisdiction adopting that
plan acted with an intent to retrogress than
"it would be without the evidence." To be
sure, the link between dilutive impact and
intent to retrogress is far from direct, but
"the basic standard of relevance . . . is a
liberal one," and one we think is met here.

Id. (internal citations omitted).
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Besides the above, there is additional evidence
of the impact of the proposed Congressional plan
that can advise a determination of prohibited intent.
Specifically with regard to proposed District 23 and
some districts in the Dallas-Fort Worth area (Dallas
and Tarrant Counties), the minority population was
purposely manipulated to decrease current and
future minority voting strength. In the proposed
plan, the State split Maverick County between two
districts - District 23 and District 28 - and made
other changes in the San Antonio area that removed
high turnout Hispanic voters from District 23 and
replaced them with Hispanic communities that turn
out to vote at a lower rate, as well as with Anglo
voters. See Arrington Rep. ¶7 141-145; Cantu Decl.

77 6-12 (Ex. 25); Hernandez Decl. 77 6-9 (Ex. 26);
Ruiz Mendelsohn Decl. 77 5-9; and Rodriguez Decl.
77 4-6. In so doing, the State has created a proposed
district that modestly increases the Hispanic
population, but will actually be less likely to provide
Hispanic voters with the ability to elect their
candidate of choice, in order to protect the
Republican incumbent. See Arrington Rep. 7¶ 141-
145. This was part of an intentional strategy "to
limit the creation of minority election districts as
much as possible while presenting the appearance of
non-retrogression based on unreliable, misleading
bright line tests based on [voting-age population
("VAP")] or CVAP." Id. ¶ 194.

In Harris County, the State cracked the large
Hispanic population, which is substantial enough to
form the core of an additional minority district, and
submerged it in six Anglo- dominated districts. See
Arrington Rep. 77 146-147. In addition, in the
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Dallas-Fort Worth area, the State has pulled
strangely-shaped minority population areas out of
certain districts in order to submerge them in larger
Anglo populations and to reduce minority voting
strength. See id. ¶7 148-151; Rosas Decl. 7 13-18
(Ex. 27); Veasey Decl. 77 9-11 (Ex. 28). The data
utilized in making some of these changes were race-
based, as opposed to partisan. See Arrington Rep. 77
164-173. While race and political affiliation may
often coincide, race cannot be used as a proxy for
political persuasion in the redistricting process.
Bush v. Vera, 517 U.S. 952, 968 (1996) (plurality
op.).

b. Historical Background of the Decision

The action of the State in devising the
proposed Congressional plan must be viewed in the
context of redistricting litigation involving the
State’s benchmark Congressional plan resolved only
five years ago. That benchmark plan was finally
completed by a federal court in 2006 following the
Supreme Court’s decision in LULAC, in which the
Court found that previous State action with regard
to Congressional District 23 violated Section 2 of the
Voting Rights Act and required a redrawing of that
District. See 548 U.S. at 442-43.

As indicated above, the State has created a
proposed District 23 that appears to be a better
Hispanic district if one looks only at population but
is actually a lower performing district when one
looks at election data, in order to protect the
Republican incumbent. This action on the part of the
State is strikingly similar to the redrawing of
District 23 a decade earlier, which drew the
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following strong rebuke from Justice Kennedy:

[...T]he Latinos’ diminishing electoral
support for Bonilla indicates their belief he
was "unresponsive to the particularized
needs of the members of the minority
group." In essence the State took away the
Latinos’ opportunity because Latinos were
about to exercise it. This bears the mark of
intentional discrimination that could give
rise to an equal protection violation. Even if
we accept the District Court’s finding that
the State’s action was taken primarily for
political, not racial, reasons, the redrawing
of the district lines was damaging to the
Latinos in District 23. The State not only
made fruitless the Latinos’ mobilization
efforts but also acted against those Latinos
who were becoming most politically active,
dividing them with a district line through
the middle of Laredo.

[T]he reason for taking Latinos out of
District 23, according to the District Court,
was to protect Congressman Bonilla from a
constituency that was increasingly voting
against him. The Court has noted that
incumbency protection can be a legitimate
factor in districting, but experience teaches
that incumbency protection can take various
forms, not all of them in the interests of the
constituents. If the justification for
incumbency protection is to keep the
constituency intact so the officeholder is
accountable for promises made or broken,
then the protection seems to accord with
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concern for the voters. If, on the other hand,
incumbency protection means excluding
some voters from the district simply because
they are likely to vote against the
officeholder, the change is to benefit the
officeholder, not the voters. By purposely
redrawing lines around those who opposed
Bonilla, the state legislature took the latter
course. This policy, whatever its validity in
the realm of politics, cannot justify the effect
on Latino voters. The policy becomes even
more suspect when considered in light of
evidence suggesting that the State
intentionally drew District 23 to have a
nominal Latino voting-age majority (without
a citizen voting-age majority) for political
reasons. This use of race to create the facade
of a Latino district also weighs in favor of
appellants’ claim.

LULAC, 548 U.S. at 440-41. This stark resemblance
of the State’s action concerning the proposed
Congressional plan to that action found by the Court
in LULAC as evidencing intentional discrimination
during the previous redistricting
strongly that such action
intentional discrimination.

c. Sequence of Events

As set forth in Dr.

cycle, suggests
"bears the mark" of

Arrington’s and other
declarations, the Congressional redistricting process
was a secretive process with little or no opportunity
for minority representatives of choice to participate.
V. Gonzales Decl. ¶¶ 7-10, 19-24. Even after the
original proposed Congressional plan, developed in
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secret, was introduced, minority efforts to amend the
plan were to no avail. Farias Decl. 1 17; Martinez
Fischer Decl. 7 12; V. Gonzales and Martinez
Fischer Dep. 58:8-20, July 28, 2011 (Ex. 29). The
majorities in the House and Senate rejected any
amendments to the Redistricting Committees’ plan
that would have increased the number of minority
ability-to-elect districts, and there is no evidence
that rejection of the proposed amendments, and the
overall limitation of minority ability-to-elect districts
in the proposed plan, was necessary in order to
comply with traditional redistricting principles. See
Arrington Rep. 17 174-193; V. Gonzales Decl. 11 25-
26.

d. Procedural and Substantive Departures

Again, the Congressional redistricting process
afforded little access to minority representatives.
According to those directly affected by this
secretiveness, the process was far less open than it
had been in the past, evidencing an extreme intent
to limit or eliminate minority participation in this
redistricting cycle and, in turn, to limit minority
ability-to-elect districts. See Perez Tr. at 92:1-23
(Martinez Fischer); V. Gonzales Decl. 11 7-10, 19-24;
Veasey Decl. 77 5-8; Veasey Depo at 23:6-17, 26:14-
22, Aug. 29, 2011 (Ex. 30). Moreover,
notwithstanding the State’s claim of purely partisan
reasoning behind the process and the substantive
changes made to benchmark districts, the state’s line
drawers, operating away from public view, drew the
lines with racial block-level data to substitute for the
lack of partisan data available below the precinct
level. "The racial nature of these actions is
statistically convincing." Arrington Rep. 7 195.
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e. Contemporaneous Statements

While the existence of contemporaneous
statements of direct racial intent related to current
redistricting efforts may be rare, the email
exchanges between United States Congressional
representatives and staff, and State officials
involved in devising the State’s plans, provide
riveting circumstantial evidence bearing witness to
the process discussed above, where data as to race
and ethnicity rather than partisan data drove the
line drawing for the proposed Congressional plan,
and where the State sought to exclude minority
representatives from the redistricting process. These
"real time" discussions as set out at length in Dr.
Arrington’s report provide substantial evidence of
the discriminatory intent of the framers of the
State’s proposed Congressional plan. See id. ¶¶ 181-
192.

III. CONCLUSION

As set forth above, there are numerous
disputed issues of material fact with regard to the
retrogressive effect and discriminatory purpose of
the State’s redistricting plans for its delegation to
the United States Congress and the State House of
Representatives, and the State is not entitled to
judgment as a matter of law. The State’s motion for
summary judgment should be denied.

Date: October 25, 2011

RONALD C. MACHEN, JR.

United States Attorney District of Columbia

Respectfully submitted,
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THOMAS E. PEREZ Assistant Attorney General
Civil Rights Division

/s/ Timothy F. Mellett
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

No. 1:11-cv-01303

STATE OF TEXAS,

Vo

Plaintiff,

UNITED STATES OF AMERICA and ERIC H.
HOLDER, JR., in his official capacity as Attorney

General of the United States,
Defendants.

(RMC-TBG-BAH)
Three-Judge Court

Filed 09/23/11
Document 53

UNITED STATES AND DEFENDANT-
INTERVENORS IDENTIFICATION OF ISSUES

Pursuant to the Court’s Order dated September
22, 2011, the United States, Defendant Eric H.
Holder, Jr., Attorney General of the United States
("the Attorney General"), and Defendant-Intervenors
hereby identify those aspects of the proposed
redistricting plans for the Texas House of
Representatives and Texas Congressional delegation
that the Defendants and Defendant-Intervenors
contend violate of Section 5 of the Voting Rights Act.
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V. Position of the United States

C. State House Plan

On November 28, 2001, in Balderas v. Texas,
2001 WL 34104833, Cir. No. 6:01CV158 (E.D. Tex.
Nov. 28, 2001) (per curiam), a three-judge district
court adopted a court-ordered redistricting plan for
the Texas House of Representatives, based on the
2000 Census. As a court-ordered plan, that plan was
not subject to preclearance under Section 5 of the
Voting Rights Act. That plan was the last plan in
force or effect and is therefore the benchmark plan
for purposes of this case. Ten years later, the Texas
Legislature passed House Bill 150, containing a new
redistricting plan for the Texas House of
Representatives, based on the 2010 Census, and the
Governor signed it on June 17, 2011. Under Texas
law, that plan was to become effective on August 29,
2011. The plan contained in House Bill 150 is the
proposed plan for purposes of this case.

The proposed redistricting plan for the Texas
House of Representatives is a "standard, practice, or
procedure with respect to voting" within the
meaning of Section 5 of the Voting Rights Act of
1965, as amended, 42 U.S.C. §1973c. The United
States contends that the Plaintiffs proposed
redistricting plan for the Texas State House of
Representatives has a purpose and will have a
retrogressive effect that is prohibited by Section 5 of
the Voting Rights Act, 42 U.S.C. § 1973c(a).

1. Effect

When compared to the benchmark plan, the
proposed House plan will have a retrogressive effect
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that violates Section 5 of the Voting Rights Act in
that it will diminish the ability of citizens of the
United States, on account of race, color or
membership in a language minority group, to elect
their preferred candidates of choice to the Texas
House of Representatives. See Department of
Justice’s Guidance Concerning Redistricting under
Section 5 of the Voting Rights Act, 76 Federal
Register 7470 (February 9, 2011); Department of
Justice’s Revision of Procedures for Administration
of Section 5 of the Voting Rights Act of 1965, 76 Fed.
Reg. 21239 (April 15, 2011). The United States will
address the legal standard concerning retrogressive
effect in its brief in opposition to the State of Texas’
Motion for Summary Judgment [Docket #41]. The
retrogression from the benchmark to the proposed
plan stems from changes to as many as five districts:
33, 35, 41, 117, and 149.

Hispanic citizens have the ability to elect their
preferred candidates of choice to the Texas House of
Representatives in the following 33 benchmark
districts: 31, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43,
51, 74, 75, 76, 77, 79, 80, 90, 103, 104, 116, 117, 118,
119, 123, 124, 125, 140, 143, 145, and 148. Black
citizens have the ability to elect their preferred
candidates of choice to the Texas House of
Representatives in the following 12 benchmark
districts: 22, 95, 100, 109, 110, 111, 131, 139, 141,
142, 146, and 147. Minority citizens (black and/or
Hispanic) have the ability to elect their preferred
candidates of choice to the Texas House of
Representatives in the following four benchmark
districts: 27, 46, 120, and 137. No further
determination is necessary with respect to these
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districts because these districts are not at issue.
Minority citizens may also have the ability to elect
their preferred candidates of choice to the Texas
House of Representatives in 149, but as noted below,
our analysis has not been completed. In total, there
are 50 districts in the benchmark plan in which
minority citizens have or may have the ability to
elect their preferred candidates of choice to the
Texas House of Representatives.

Hispanic citizens will have the ability to elect
their preferred candidates of choice to the Texas
House of Representatives in the following 29
proposed districts: 31, 34, 36, 37, 38, 39, 40, 42, 43,
51, 74, 75, 76, 77, 79, 80, 90, 103, 104, 116, 118, 119,
123, 124, 125, 140, 143, 145, and 148. Black citizens
will have the ability to elect their preferred
candidates of choice to the Texas House of
Representatives in the following 13 proposed
districts: 22, 27, 95, 100, 109, 110, 111, 131, 139,
141, 142, 146, and 147. Minority citizens (black
and/or Hispanic) will have the ability to elect their
preferred candidates of choice to the Texas House of
Representatives in the following three proposed
districts: 46, 120, and 137. No further determination
is necessary with respect to these districts because
these districts are not at issue. In total, there are 45
districts in the proposed plan in which minority
citizens will have the ability to elect their preferred
candidates of choice to the Texas House of
Representatives.

The United States contends that the proposed
House plan will not change the ability of any
citizens, on account of race, color or membership in a
language minority group, to elect their preferred
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candidates of choice in any of the remaining 145
districts. To the extent that such citizens in those
districts have the ability to elect under the existing
plan, they will have the ability to do so under the
proposed plan. To the extent that such citizens in
those districts do not have the ability to elect under
the existing plan, they will not have the ability to do
so under the proposed plan.

Regarding the five districts at issue, the United
States claims the following:

House District 33: Under the existing plan,
House District 33 is located in Nueces County and
encompasses most of Corpus Christi, Texas.
Hispanic citizens are currently able to elect their
preferred candidate of choice to the House in this
district despite the presence of racially polarized
voting. Under the proposed plan, House District 33
will be moved to Collin and Rockwall counties near
Dallas, and most of the existing district’s population
will be reallocated to proposed House District 32.
Hispanic citizens will not be able to elect candidates
of their choice in proposed House District 32 or
proposed House District 33 because of the
persistence of racially polarized voting. This will
result in a net loss of Hispanic citizens’ ability to
elect one candidate of choice to the House.

House District 35: Under the existing plan,
House District 35 is located in south Texas and
includes all of Atascosa, Bee, Goliad, Jim Wells,
Karnes, Live Oak, and McMullen counties. Hispanic
citizens are currently able to elect their preferred
candidates of choice to the House in this district
despite the presence of racially polarized voting.
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Under the proposed plan, House District 35 will be
substantially reconfigured to remove Goliad, Jim
Wells and Karnes counties and to add Duval, La
Salle, and San Patricio counties. Hispanic citizens
who will remain in proposed House District 35 will
not be able to elect candidates of their choice because
of the persistence of racially polarized voting. This
will result in a net loss of Hispanic citizens’ ability to
elect one candidate of choice to the House.

House District 41: Under the existing plan,
House District 41 is located in Hidalgo County in
south Texas. Hispanic citizens are currently able to
elect their preferred candidates of choice to the
House in this district despite the presence of racially
polarized voting. Under the proposed plan, House
District 41 will remain in Hidalgo County but will be
substantially reconfigured. The proposed district has
a large number of VTD splits, which has an impact
on the accuracy of election results allocated to the
proposed district. Hispanic citizens who will remain
in proposed House District 41 will not be able to
elect candidates of their choice because of the
persistence of racially polarized voting. This will
result in a net loss of Hispanic citizens’ ability to
elect one candidate of choice to the House.

House District 117: Under the existing plan,
House District 117 is located in western Bexar
County near San Antonio, Texas. Hispanic citizens
are currently able to elect their preferred candidates
of choice to the House in this district despite the
presence of racially polarized voting. Under the
proposed plan, House District 117 will be
reconfigured only moderately, but enough to change
the district’s performance. Hispanic citizens who
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remain in proposed House District 117 will not be
able to elect candidates of their choice because of the
persistence of racially polarized voting. This will
result in a net loss of Hispanic citizens’ ability to
elect one candidate of choice to the House.

House District 149: Under the existing plan,
House District 149 is located in Harris County and
encompasses the Alief community in the City of
Houston, Texas. The district has a combined
minority-citizen voting-age population of 61.3
percent and has elected a Vietnamese-American
legislator, Hubert Vo, since 2004 despite the
presence of racially polarized voting. In the proposed
plan, House District 149 will move to Williamson
County in central Texas, and it will have a combined
minority-citizen voting-age population of less than
23 percent.

The United States has not yet reached any
conclusion about this district’s performance, and its
investigation is on-going. As a result, District 149
remains at issue, and there is the potential for a net
loss of the ability to elect one additional candidate of
choice to the House on account of race or color or
membership in a language minority group.

2. Purpose

The proposed House plan has a prohibited
purpose that violates Section 5 of the Voting Rights
Act in that it was adopted, at least in part, for the
purpose of diminishing the ability of citizens of the
United States, on account of race, color, or
membership in a language minority group, to elect
their preferred candidates of choice to the Texas
House of Representatives. See Department of
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Justice’s Guidance Concerning Redistricting under
Section 5 of the Voting Rights Act, 76 Federal
Register 7470 (February 9, 2011); Department of
Justice’s Revision of Procedures for Administration
of Section 5 of the Voting Rights Act of 1965, 76 Fed.
Reg. 21239 (April 15, 2011). The United States
disagrees with the legal standard proposed by the
State of Texas and will address the proper standard
in its brief in opposition to the State of Texas’ Motion
for Summary Judgment [Docket #41]. The
evidentiary basis for this contention is not limited to
any particular district or districts but rather extends
to the kinds of direct and circumstantial evidence
that the Supreme Court identified as probative of
discriminatory purpose in Village of Arlington
Heights v. Metropolitan Housing Development Corp.,
429 U.S. 252 (1977). The United States has,
however, identified the boundaries of proposed
House Districts 32, 41, 93, 105, 117, and the
elimination of Districts 33 and 149 in the benchmark
as among the areas of particular concern. In
addition, the United States has not yet determined
whether the proposed plan has any other areas of
concern or any other purpose or purposes that are
prohibited by Section 5, and its investigation is on-
going.

D. Congressional Plan

The United States House of Representatives
consists of 435 members apportioned among the
States according to population after each decennial
census. After the 2000 Census, the State of Texas
was entitled to 32 representatives, and federal law
then required the State to redistrict. On August 4,
2006, a three-judge district court, in LULAC v.
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Perry, 2006 WL 3069542, Civ. No. 2:03-CV-354 (E.D.
Tex. Aug. 4, 2006) (per curiam), adopted a
redistricting plan for Texas’ congressional
delegation, based on the 2000 Census. As a court-
ordered plan, that plan was not subject to
preclearance under Section 5 of the Voting Rights
Act. That plan was the last plan in force or effect and
is therefore the benchmark plan for purposes of this
case.

After the 2010 Census, the State of Texas was
entitled to four new representatives in Congress, for
a total of 36 representatives, and federal law once
again required the State to redistrict. The Texas
Legislature then passed Senate Bill 4, containing a
new congressional redistricting plan, based on the
2010 Census, and the Governor signed it on July 18,
2011. The plan contained in Senate Bill 4 is the
proposed plan for purposes of this case.

The proposed redistricting plan for the Texas
delegation to the United States House of
Representatives is a "standard, practice, or
procedure with respect to voting" within the
meaning of Section 5 of the Voting Rights Act of
1965, as amended, 42 U.S.C. §1973c. The United
States contends that the Plaintiffs proposed
redistricting plan for the United States House of
Representatives (Congressional plan) will have an
effect that is prohibited by Section 5 of the Voting
Rights Act, 42 U.S.C. § 1973c(a). The United States
does not have sufficient knowledge to make a
determination whether the proposed Congressional
plan was enacted with a discriminatory purpose in
violation of Section 5, and thus seeks discovery
concerning this issue.
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1. Effect

When compared to the existing plan, the
proposed Congressional plan will have a
retrogressive effect in that it will diminish the
ability of citizens of the United States, on account of
race, color or membership in a language minority
group, to elect their preferred candidates of choice to
the United States House of Representatives. The
United States will address the legal standard in its
brief in opposition to the State of Texas’ Motion for
Summary Judgment [Docket #41]. The retrogression
from the benchmark to the proposed plan stems in
part from changes to Districts 23 and 27, which
provide Hispanic citizens with the ability to elect
candidates of their choice in the benchmark plan but
not the proposed; and the addition of new Districts
34 and 35 as districts in which Hispanic citizens
have the ability to elect candidates of their choice, in
light of the increase in the total number of Texas
Congressional districts following the release of the
2010 Census.

Hispanic citizens have the ability to elect their
preferred candidates of choice to the United States
House of Representatives in the following seven
benchmark districts: 15, 16, 20, 23, 27, 28, and 29.
Black citizens have the ability to elect their
preferred candidates of choice to the United States
House of Representatives in the following three
benchmark districts: 9, 18 and 30.

Hispanic citizens will have the ability to elect
their preferred candidates of choice to the United
States House of Representatives in the following
seven proposed districts: 15, 16, 20, 28, 29, 34 and
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35. Black citizens will have the ability to elect their
preferred candidates of choice to the United States
House of Representatives in the following three
proposed districts: 9, 18 and 30.

The United States contends that the proposed
Congressional plan will not change the ability of any
citizens, on account of race, color or membership in a
language minority, to elect their preferred
candidates of choice in any of the remaining 30
benchmark districts, with the exception of Districts
23 and 27 as discussed below. To the extent that
such citizens in those districts have the ability to
elect under the existing plan, they will have the
ability to do so under the proposed plan. To the
extent that such citizens in those districts do not
have the ability to elect under the existing plan, they
will not have the ability to do so under the proposed
plan. With regard to new districts in the proposed
plan, as indicated, new Districts 34 and 35 in the
proposed plan are districts in which Hispanic
citizens have the ability to elect candidates of their
choice. New Districts 33 and 36 in the proposed plan
are districts in which minority citizens do not have
the ability to elect their preferred candidates of
choice.

The United States believes that benchmark
Congressional District 23 may also be the subject of
dispute. Under the existing plan, Congressional
District 23 is located in southwest Texas and
encompasses seventeen whole counties and parts of
three other counties. Hispanic citizens are currently
able to elect their preferred candidate of choice to
Congress in Congressional District 23 despite the
presence of racially polarized voting. Under the
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proposed plan, Congressional District 23, while
located in the same general area in Texas, will
encompass twenty-five whole counties and parts of
five other counties. Hispanic citizens will not be able
to elect candidates of their choice in proposed
Congressional District 23 because of the persistence
of racially polarized voting.

Based on information currently available to the
United States, the State’s position is unclear
concerning whether benchmark District 23 is a
district in which Hispanic citizens have or do not
have the ability to elect candidates of their choice.
On page 6 of the State’s Memorandum in Support of
its Motion for Summary Judgment filed September
14, 2011 [Docket #41], the State indicates that
benchmark District 23 is an "Hispanic opportunity
district." This appears inconsistent with the expert
report of the State’s own expert in the Perez v. Perry
redistricting litigation recently tried in the United
States District Court for the Western District of
Texas (C.A. No. Sa-11-CA-360-OLG-JES-XR), in
which Dr. John Alford wrote that benchmark
District 23 is not an opportunity district for Hispanic
voters. In deposition and at trial, Dr. Alford’s opinion
is more equivocal about the performance of District
23 in the benchmark, noting that the district elected
a Hispanic candidate of choice in 2006 and 2008, and
he states that District 23 in the proposed plan
performs worse than in the benchmark plan. Thus,
there remains an issue between the United States
and the State concerning District 23, and whether
the State’s changes to this District in the proposed
plan result in a loss of Hispanic citizens’ ability to
elect one candidate of choice to Congress.
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The United States believes that benchmark
Congressional District 27 may also be the subject of
dispute. Under the existing plan, Congressional
District 27 is located in extreme southeast Texas,
bordering on both Mexico and the Gulf of Mexico. It
includes all of Kenedy, Kleberg, Nueces and Willacy
counties, and parts of Cameron and San Patricio
counties. Hispanic citizens are currently able to elect
their preferred candidates of choice to Congress in
this District despite the presence of racially
polarized voting. Under the proposed plan, House
District 27 will be substantially reconfigured and
moved north to remove Kenedy, Kleberg and Willacy
counties, as well as its previous Cameron County
population, and to add the whole counties of
Aransas, Calhoun, Jackson. Lavaca, Matagorda,
Refugio, Victoria and Wharton, and parts of Bastrop,
Caldwell and Gonzales counties. All of Nueces
County and a slightly larger portion of San Patricio
County remain in proposed District 27. Hispanic
citizens will not be able to elect candidates of their
choice in proposed District 27 because of the
persistence of racially polarized voting.

Based on information currently available to the
United States, the State’s position is unclear
concerning whether benchmark District 27 is a
district in which Hispanic citizens have or do not
have the ability to elect candidates of their choice.
On page 6 of the State’s Memorandum in Support of
its Motion for Summary Judgment filed September
14, 2011 [Docket #41], the State indicates that
benchmark District 27 is an "Hispanic opportunity
district." This appears inconsistent with the expert
report of the State’s own expert in the Perez v. Perry
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redistricting litigation recently tried in the United
States District Court for the Western District of
Texas (C.A. No. Sa-11-CA-360-OLG-JES-XR), in
which Dr. John Alford wrote that benchmark
District 27 is not an opportunity district for Hispanic
voters. At deposition and trial, Dr. Alford counts
District 27 in the benchmark as an opportunity
district, and he stated that the proposed District 27
does not provide that opportunity because it has
flipped from majority Hispanic to majority Anglo.
Thus, there remains an issue between the United
States and the State concerning District 27, and
whether the State’s changes to this District in the
proposed plan result in a loss of Hispanic citizens’
ability to elect one candidate of choice to Congress.

2. Purpose

The United States has not yet determined
whether the proposed plan has any purpose or
purposes that are prohibited by Section 5, and its
investigation is on-going. Based on our preliminary
investigation, it appears that the proposed plan may
have a prohibited purpose in that it was adopted, at
least in part, for the purpose of diminishing the
ability of citizens of the United States, on account of
race, color, or membership in a language minority
group, to elect their preferred candidates of choice to
Congress. The evidentiary basis for this contention is
not limited to any particular district or districts but
rather extends to the kinds of direct and
circumstantial evidence that the Supreme Court
identified as probative of discriminatory purpose in
Village of Arlington Heights v. Metropolitan Housing
Development Corp., 429 U.S. 252 (1977).
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VI. Positions of Defendant-Intervenors

A. Davis Intervenors

The closed redistricting process through which
state legislative leaders in Texas shut out input from
minority communities and the leaders who represent
them, including but not limited to the failure to
adopt proposed alternatives that would have
reflected the rapid and concentrated growth in
minority communities, resulted in a discriminatory
(retrogressive) effect and also evidence a
discriminatory purpose in violation of Section 5. See
28 C.F.R. §§ 51.54 (referencing the Arlington
Heights factors to determine discriminatory purpose
and the Beer standard to determine discriminatory
effect) 51.57 (applying the Arlington Heights
framework among other factors to determine
discriminatory purpose), 51.59 (laying out a multi-
factor test for whether a plan is retrogressive); DOJ
Redistricting Guidance at 7471-72 (same).. Like the
Department of Justice, the Davis-Veasey Defendant-
Intervenors believe that the changes made to
existing congressional districts 23 and 27 will
retrogress minority voting strength in violation of
Section 5, and further take the position that these
changes, and Plan C185, were adopted with a
racially discriminatory purpose. The Davis-Veasey
Intervenors also challenge the state’s rejection of
alternative plans that created two new minority
opportunity congressional districts in the Dallas-
Fort Worth area, where the state has "packed"
minority population into district 30 and otherwise
"cracked" or fragmented minority voters among six
Anglo-controlled districts. Such alternatives would
have more fairly reflected the dramatic growth in
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minority population that resulted in the state’s
additional congressional seats in the Dallas and
Tarrant County region of North Texas and in South
Texas.1 Given the dramatic minority population
growth over the last decade, the Texas Congressional
redistricting plan    should    have    included
approximately 14 districts (out of 36) in which
minority voters could have elected the candidate of
their choice and effectively participated in the
political process: three in the Dallas and Tarrant
County region; three in Harris County region; and
eight in the area that extends from Travis County to
and including South and West Texas.

The failure to create any new minority
opportunity congressional districts in the 2011
proposed plan despite rapid growth in minority
communities and the addition of four Congressional
seats retrogresses racial and language minorities
with respect to their effective exercise of the
electoral franchise. In the 2006 Amendments,
Congress intended to prohibit covered jurisdictions
from keeping minority voters "in their place" by
perpetuating unconstitutional conditions or making
them worse, H. Rep. No. 109-478, at 68 (2006); see
also S. Rep. No. 109-295, at 16 (2006). The failure to
do so is a factor in the discriminatory purpose test

1 Dallas and Tarrant Counties contain over 2.1 million African-

American and Hispanic residents, yet only one of the 8
congressional districts that enter the two counties provide
minority voters with an opportunity to elect their candidate of
choice. Over the decade, the Anglo population in Dallas and
Tarrant counties combined fell by 156,472 while the African-
American population increased by 152,825 and the Hispanic
population increased by 440,898.
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and also is clearly relevant to the discriminatory
effect test. See 28 C.F.R. §§ 51.54, 51.59(b), 51.57(e).
In Texas, minority voters had realistic opportunities
to effectively participate and elect candidates of
choice in eleven districts (CD 9, 15, 16, 18, 20, 23, 25,
27, 28, 29, 30) under the benchmark map (out of 32
districts, or 34.4%), and under the State’s proposed
2011 plan (C185), minority voters have realistic
opportunities to elect candidates of choice in only 10
congressional districts (Districts 9, 15, 16, 18, 20, 28,
29, 30, 34, 35) (out of 36 districts, or 27.8%). Thus,
the proposed plan reduces the number of
congressional districts where minority voters have
an effective opportunity to participate in the political
process and to elect candidates of their choice from
11 to 10, even though the congressional delegation
has been expanded from 32 to 36. That Texas state
legislators chose to decrease the number of effective
minority districts even though the minority share of
the population increased relative to that of Anglos
evidences discriminatory intent, among other
factors.

B. Mexican American Legislative Caucus
Intervenors

As stated in the September 21, 2011 status
conference, MALC will focus its participation in this
litigation on opposing the State of Texas’ request for
Section 5 preclearance of the redistricting plans for
the state House and the United States Congress.
MALC further will principally focus on the purpose
and effect of these two plans insofar as they relate to
the electoral opportunities of the Hispanic citizens of
the State of Texas.
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MALC agrees with the United States’
identification of the benchmark and proposed plans
for the state House and Congress, and the United
States’ statement that redistricting plans constitute
a covered voting change within the meaning of
Section 5. Like the United States, MALC will set
forth the governing Section 5 legal standards as to
discriminatory purpose and discriminatory effect in
its brief in opposition to Texas’ Motion for Summary
Judgment.

1. State House Plan

a. Effect

As to the state House plan’s impermissible
retrogressive effect, MALC agrees with the United
States’ statement as to the state House districts at
issue with the following qualifications.

First, MALC notes that the retrogression
analysis ultimately rests on a determination of
whether the electoral opportunity provided by the
proposed plan as a whole is less than, the same as,
or more than the electoral opportunity provided by
the existing plan as a whole. As the United States
indicates, this necessarily requires an evaluation of
the electoral opportunities in specific House
districts,    but the    ultimate retrogression
determination is made on a plan-wide basis, not a
district-by-district basis.

Second, it is MALC’s position that, in evaluating
whether the proposed House plan is retrogressive,
the losses of minority opportunity districts identified
by the United States, and the additional loss set
forth below, are not compensated for in the proposed
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House plan by any new House districts in which
Hispanic citizens will have the opportunity to elect
candidates of choice.

Third, as to the district-specific analysis
provided by the United States, MALC sets forth the
following additional district at issue:

District 144: The United States’ position is that
Hispanic citizens do not have an opportunity to elect
a candidate of choice in either existing District 144
or proposed District 144. District 144 is located in
Harris County. MALC contends that, in the context
of polarized voting, Hispanic citizens in existing
District 144 have been steadily gaining electoral
strength such that this district is one in which
Hispanic citizens are nearing the opportunity to
elect their preferred candidate. Proposed District
144 has been significantly reconfigured to eliminate
the emerging Hispanic electoral opportunity in this
district, which will result a loss of Hispanic citizens’
opportunity to elect candidates of choice to the
House.

b. Purpose

MALC agrees with the United States that the
state House plan was enacted with a prohibited
discriminatory purpose. MALC’s purpose analysis
will focus on the manipulation of district boundaries
to fragment minority population concentrations and
unnecessarily pack other minority voters into
particular districts. The analysis will encompass, in
part, the districts identified by the United States
and MALC with regard to the discriminatory effect
analysis. In addition, the manipulation of other
district boundaries is relevant to the purpose
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analysis, and this includes the proposed alterations
to existing Districts 32, 40, 77, 78, 90, 93, 104, 105,
137, 144, and 148. Furthermore, the proposed plan
manipulates population variances between districts
to advance the State’s goal of minimizing the
electoral opportunity of Hispanic citizens, which also
constitutes indicia of the State’s discriminatory
purpose in enacting the proposed House plan.

2. Congressional Plan

a. Effect

As to the congressional plan’s impermissible
retrogressive effect, MALC agrees with the United
States’ statement as to the congressional districts at
issue with the following qualifications.

MALC again notes that the retrogression
determination turns on a plan-wide comparison of
the existing and proposed plans. In this regard, a
circumstance that must be taken into account is that
the proposed plan includes four more total districts
(36) than the existing plan (32). Thus, while MALC’s
position is that both the proposed plan and the
existing plan include seven districts in which
Hispanic citizens have the opportunity to elect
candidates of choice, MALC asserts that Hispanic
citizens’ opportunity to elect candidates of choice in
seven districts in the proposed 36-district plan is
significantly less than the opportunity to elect
candidates of choice in seven districts in the existing
32-district plan, thus rendering the proposed plan
retrogressive, in violation of Section 5.

b. Purpose
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MALC contends that the proposed congressional
redistricting plan was enacted with a discriminatory
purpose, in violation of Section 5. MALC contends
that, in particular, the configurations selected for
existing Districts 6, 12, 23, 26, 27, and 33 exhibit
characteristics indicative of discriminatory purpose
(including fragmentation of minority population
concentrations and packing of other minority
citizens into particular districts).

C. Gonzales Intervenors

The Gonzalez Intervenors contend that Hispanic
citizens have the ability to elect their preferred
candidates of choice to the United States House of
Representatives in benchmark Congressional
District 25 in addition to the seven benchmark
districts identified by the United States as districts
in which Hispanic citizens have the ability to elect
their preferred candidates of choice. Hispanic
citizens will not be able to elect candidates of their
choice in proposed Congressional District 25 because
of the State’s fracturing of the benchmark district’s
minority and Anglo voters who collectively enabled
Hispanic citizens to elect candidates of their choice.

The Gonzalez Intervenors concur with the
United States that districts 23 and 27 are also the
subject of dispute. The Gonzalez Intervenors further
contend that the State’s proposed Congressional
Plan demonstrates statewide retrogression based on
both the number and the percentage of districts in
which minority citizens have the ability to elect their
preferred candidates of choice in the benchmark
versus the proposed plan.



JA 628

The Gonzalez Intervenors further contend that
the State’s proposed Congressional Plan has a
prohibited purpose in that it was adopted for the
purpose of diminishing the ability of citizens of the
United States, on account of race, color, or
membership in a language minority group, to elect
their preferred candidates of choice to Congress. The
evidentiary basis for this contention is not limited to
any particular district or districts but rather extends
to the kinds of direct and circumstantial evidence
that the Supreme Court identified as probative of
discriminatory purpose in Village of Arlington
Heights v. Metropolitan Housing Development Corp.,
429 U.S. 252 (1977).

The Gonzalez Intervenors’ allegations regarding
retrogression within and among specific districts,
statewide retrogression, and discriminatory purpose
are subject to modification based on additional
discovery.

The Gonzalez Intervenors take no position with
respect to the Texas House of Representatives, Texas
Senate, or Texas State Board of Education districts.

D. The Texas Legislative Black Caucus, the
NAACP, and League of United Latin
American Citizens (LULAC-proposed
defendant intervenor)

The above Defendant-Intervenors would add
that the Voting Rights Act protects minority voters
from retrogression of voting practices and procedures
involving districts in which minority voters have an
established record of winning office, but also voting
practices and procedures that will inhibit future
minority political success, that diminish gains in
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electoral influence achieved by minority voters, and
changes that add disproportionate burdens to
minority participation generally. Like the United
States, we will elaborate on legal issues in response
to plaintiffs Motion for Summary Judgment.

The existing districts currently disputed by
these Intervenors are described below.

1. Congress

Like the, Department of Justice, the above
Defendant-Intervenors take issue with the manner
in which existing congressional districts 23 and 27
were redrawn, and believe that these changes are
retrogressive and were adopted with a racially
discriminatory purpose. These Intervenors also
challenge the state’s rejection of alternative plans
that created two new minority congressional
districts in the Dallas-Fort Worth area, where the
state has "packed" minority population into district
30 and otherwise "cracked" or fragmented minority
voters among six Anglo controlled districts. Such
alternatives would have more fairly reflected the
dramatic growth in minority population that
resulted in the state’s additional congressional seats.
As it is, under the proposed plan the minority
proportion of seats in the expanded Texas
congressional delegation is reduced from its current
proportion. The state also rejected an alternative
that would have maintained and enhanced the
growing minority population in existing district 2 in
the oil refinery areas of the southeastern corner of
the state. In addition, we note that, in light of the
testimony of plaintiffs’ expert (Dr. Alford) and its
fragmentation of existing political alliances and
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cohesive neighborhoods, district 35 (Austin-San
Antonio) should not be seen as an additional
minority district for purposes of the Voting Rights
Act.

Existing district 25 in Travis County (Austin)
involves a rare but effective and long-standing cross-
coalition between minority voters and like-minded
Anglo voters. Minority voters have enjoyed decisive
influence in this district. The state plan fragments
this coalition and separates the Travis County Anglo
voters from minority voters with whom they might
coalesce into separate districts. The plan reorients
the district completely so that it runs northward to
the fringe of Fort Worth, and reduces the minority
percentage of total population from 50.2 percent to
29.7 percent. The change is retrogressive and was
adopted with a racial purpose.

2. Senate

Senate District 10 in Tarrant County, (Fort
Worth) was identified by the State in 2001 as a
district which would increase in minority population
and in time offer minority voters an opportunity to
elect a senator of their choice. The minority
percentage in the district increased from 43.4
percent to 52.4 percent, and minority voters were
able to elect a candidate of their choice in 2008. The
proposed plan lowers the minority population to 45.5
percent. In doing so the plan most notably removes
an 80.2 percent minority area and submerges it in
district 22 (38.6% minority), and moves a large part
of an established minority community in northwest
Fort Worth to district 12 (38.9% minority). The plan
replaces these areas with heavily Anglo areas. The
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plan disrupts long-established and cohesive minority
political communities and under the new plan
minority voters will no longer be able to elect a
representative of their choice. Alternatives were
available that enhanced the minority share of
district population, but these were rejected by the
state. The change is retrogressive and was adopted
with a racially discriminatory purpose.

In District 15 in Harris County (Houston), the
black and Hispanic percentage of total population
dropped from 72.3 percent to only 66.7 percent, a
level which the experience of other Texas districts is
tenuous at best for minority voters. There was no
need for such a reduction, as shown by a plan
supported by the TLBC with a 71.5 percent
black/Hispanic district 15. The reduction in minority
voting strength flowed from the State’s choice of
transferring an Anglo area from adjacent district 13
in Harris County, in which was under-populated
(needed to add rather than remove population) and
increasing the combined minority percentage to over
90 percent of the total. The change will have a
retrogressive effect and it was adopted with a racial
purpose.

3. House

These Intervenors challenge the House districts
noted by the Department of Justice. LULAC also
objects to the districts to which MALC objected.
Finally, TLBC, NAACP, and LULAC also object to
these following additional districts:

Bell County
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Existing district 54 in Bell, Burnet and
Lampasas Counties changed from a 55.4 percent
Anglo majority in 2000 to a 51.5 percent minority
majority in 2010. The district split the minority
population of the City of Killeen with district 55
(which increased over five percentage points from
2000 to 2010). Rather than unite Killeen into a
single district consistent with its guidelines, the
state chose to continue the fragmentation with
altered lines within Killeen. The state rejected a
compact alternative district centered on Killeen with
a minority population over 60 percent for a racially
discriminatory purpose.

Dallas County

Dallas County had increased from 54.2 percent
minority in 2000 to 65.5 percent minority in 2010.
The state plan packs the bulk of the minority
population into districts ranging up to 91 percent
minority, and fragments the remainder among
Anglo-controlled districts so that. The plan also
creates bizarrely shaped districts, fragments a large
number of minority voting precincts, unnecessarily
alters existing district boundaries, and breaks up
existing get-out-the-vote and other political
arrangements. These changes will increase costs to
minority candidates and organizations and will have
a depressing effect on overall minority participation
in elections beyond the districts at issue in this case.
The most egregious examples of such districts
include proposed districts 103, 104, 105, 110, and
111.

Existing district 101 in eastern Dallas County
was one of two districts eliminated in the state plan.
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The district was only 2.41 percent below the ideal
population. The minority population had increased
from 36 percent in 2000 to 59.7 percent minority in
2010, and minority voters came close to electing a
candidate of their choice in 2008. The state selected
district 101 as one of two Dallas County districts to
eliminate. Alternative plans maintained district 101
virtually intact, and eliminated instead two
predominantly Anglo districts that were badly
under-populated (-24.49% and (-15.97%).

Existing district 106 in western Dallas County
was the second of two districts eliminated in the
state plan. The district was only 4.73 percent below
the ideal population. The minority population had
increased from 51.9 percent in 2000 to 70.0 percent
in 2010. The state selected district 106 as one of two
Dallas County districts to eliminate. Alternative
plans maintained district 101 substantially
untouched and with a 67.7 percent minority
population and eliminated instead two districts
predominantly Anglo districts that were badly
under-populated. The elimination of this district is
retrogressive and infected with a racially
discriminatory purpose.

The north-northeastern area of Dallas County
(existing districts 102, 107, 112) divides a growing
minority concentration. The state’s plan further
fragments the concentration among proposed Anglo
dominated districts 102, 107, 112, 113 and 114. The
state rejected alternative plans that avoided this
fragmentation and create a district in which
minority voters would have an opportunity to elect a
representative of their choice from that area.
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Fort Bend County

Existing district 26, situated in Fort Bend
County to the southwest of Houston, increased from
44 percent minority in 2010 to 60.6 percent minority
in 2010; the Asian American population increased
from 22.6 percent to 33.6 percent during that period.
The proposed plan reduced the minority percentage
to 54.7 percent and the Asian percentage to27.5
percent. The state rejected available alternative plan
that would avoid that retrogression with a racially
discriminatory purpose.

Harris County

Like Dallas County, Harris County increased
significantly in minority population. In a change
from the formula for district assignments used in
2000, the state removed one district in Harris
County. The state selected district 149 (89.3%
minority in total population in 2010 with a black
plurality) as discussed by the United States. As in
Dallas County, the state packed minority districts
beyond levels necessary to maintain existing
minority districts up to 92.3 percent minority and
fragmented the remaining minority areas and
submerged them in Anglo-controlled districts.
Similarly, the state unnecessarily reconfigured and
contorted minority districts with the negative effects
on minority districts discussed in Dallas County. See
especially districts 139, 145 and 146. The
Intervenors challenge this state’s action as
retrogressive and racially motivated.

Existing district 144 in eastern Harris County
increased from 48.5 percent minority n total
population in 2000 to 69.3 percent minority in 2010.
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The proposed plan lowers the minority percentage by
six percentage points and retrogresses minority
opportunities. Predominantly minority precincts are
adjacent to district 144 whose inclusion in the
district would have avoided retrogression.

Tarrant County

Tarrant County increased substantially in
minority population between 2000 and 2010, and
gained one house seat. Tarrant County has been
marked by exceptionally and unnecessarily contorted
districts as the state systematically fragmented
minority concentrations. See especially congressional
districts 6, 12, 26, and 33; senate districts 9, 10, 12
and 22; and house districts 90, 93 and 95. The
unnecessary redrawing of minority districts and the
layered fragmentation of minority concentrations
combine seriously to undermine minority political
opportunities and participation by minority citizens
in the electoral process, as discussed above in
reference to Dallas County.

E. Texas Latino Redistricting Task Force
Intervenors

The Latino Task Force Defendant Intervenors
join the United States and add as follows: the State
House plan, H238, and the congressional plan, C185,
intentionally discriminate against Latino voters in
violation of Section 5 of the Voting Rights Act of
1965.
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Date: September 23, 2011

Respectfully submitted,
On Behalf of the Attorney
General and the United
States of America:
/s/ Daniel J. Freeman



JA 637

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

No. 1:11-cv-01303

STATE OF TEXAS,
Plaintiff,

UNITED STATES OF AMERICA and ERIC H.
HOLDER, JR., in his official capacity as Attorney

General of the United States,
Defendants.

(RMC-TBG-BAH)
Three-Judge Court

FILED 09/19/11
Document 45

ANSV~ER

Defendants Eric H. HoMer, Jr., Attorney
General of the United States, and the United States
of America hereby answer each paragraph of the
Complaint as follows:

In response to the un-numbered first paragraph
in the Complaint, Defendants admit that Plaintiff is
seeking a declaratory judgment in this action that
four statewide redistricting plans comply with
Section 5 of the Voting Rights Act, 42 U.S.C. § 1973c.

Defendants admit that Plaintiff is entitled to a
declaratory judgment under Section 5 of the Voting
Rights Act with respect to the proposed State Board
of Education (SBOE) plan and the proposed Senate
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plan. Defendants deny that Plaintiff is entitled to a
declaratory judgment under Section 5 of the Voting
Rights Act with respect to the proposed House plan
and the proposed Congressional plan. Defendants
lack knowledge or information sufficient to form a
belief about what assumptions under which Plaintiff
brings its claims, and about what claims that
Plaintiff reserves, and therefore deny the same.
Defendants aver that Section 5 is constitutional.

1. Defendants admit that Texas is a state and is
subject to Section 5 of the Voting Rights Act, 42
U.S.C. § 1973c. Defendants lack knowledge or
information sufficient to form a belief about the
truth of whether Texas brings this action on behalf
of itself and its citizens and therefore deny the same.

2. Defendants admit the allegations in
Paragraph 2.

3. In response to the allegations in Paragraph 3,
Defendants admit that this action is brought
pursuant to Section 5 of the Voting Rights Act, that
this Court is authorized to issue a declaration as to
whether Plaintiffs redistricting plans comply with
Section 5 of the Voting Rights Act, and that this
Court has subject matter jurisdiction under 28
U.S.C. § 1331. Defendants deny that Plaintiff is
entitled to a determination that the proposed House
plan and proposed Congressional plan comply with
Section 5 of the Voting Rights Act.

4. Defendants admit the allegation in Paragraph
4.

5. Defendants admit the allegations in
Paragraph 5.
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6. Defendants admit the allegations in
Paragraph 6.

7. Defendants admit the allegations in
Paragraph 7 insofar as they merely contend that the
Texas Legislature has enacted proposed redistricting
plans for the SBOE, Texas House of Representatives,
Texas Senate, and Texas Congressional delegation.

8. Defendantsadmit the allegations in
Paragraph 8.

9. Defendantsadmit the allegations in
Paragraph 9 onlyinsofar as Defendants have
received information from Plaintiff regarding the
four redistricting plans that are the subject of this
declaratory judgment action. Plaintiff has not filed a
request with the Attorney General seeking
administrative preclearance for the four redistricting
plans pursuant to Section 5 of the Voting Rights Act.
Defendants deny that Plaintiffs "informal"
submission is complete, in that it does not contain all
information necessary for Defendants to determine
whether the redistricting plans at issue in this
litigation comply with Section 5 of the Voting Rights
Act. Defendants further deny that the "informal"
submission tracks and mirrors the DOJ’s
administrative preclearance process.

10. Defendantsadmit the allegationsin
Paragraph 10.

11. Defendantsadmit the allegationsin
Paragraph 11.

12. Defendantsadmit the allegationsin
Paragraph 12, except to theextent that Plaintiff
alleges that the proposedSBOE plan became
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effective on August 29, 2011, which allegation is
denied. The proposed SBOE plan has no force or
effect unless and until this Court determines that
the plan meets the requirements of Section 5 of the
Voting Rights Act.

13. Defendants admit the allegations in
Paragraph 13, to the extent that Plaintiff provided
the Attorney General with documents and data on
July 19, 2011, and that Plaintiff attached those
materials to the Complaint. Defendants deny that
these documents and data constitute all materials
necessary for the Attorney General to determine
whether the proposed SBOE plan complies with
Section 5 of the Voting Rights Act.

14. Defendants admit the allegation in
Paragraph 14, only to the extent that the informal
submission explains Plaintiffs view of the SBOE
plan. Defendants deny that Plaintiffs informal
submission establishes these facts standing alone.
Defendants admit that the SBOE plan complies with
Section 5 of the Voting Rights Act.

15. Defendants admit the allegations in
Paragraph 15. Defendants deny that Plaintiffs
informal submission established these facts standing
alone.

16. Defendantsadmit the allegationin
Paragraph 16.

17. Defendantsadmit the allegationin
Paragraph 17.

18. Defendantsadmit the allegationsin
Paragraph 18, exceptto theextent that Plaintiff
alleges that H.B. 150 is enforceable, which allegation
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is denied. The proposed House plan has no force or
effect unless and until this Court determines that
the plan meets the requirements of Section 5 of the
Voting Rights Act.

19. Defendants deny the allegation in Paragraph
19. The proposed House plan has no force or effect
unless and until this Court determines that the plan
meets the requirements of Section 5 of the Voting
Rights Act.

20. Defendants admit the allegations in
Paragraph 20, to the extent that Plaintiff provided
the Attorney General with documents and data on
July 19, 2011, and that Plaintiff attached those
materials to the Complaint. Defendants deny that
these documents and data constitute all materials
necessary for the Attorney General to determine
whether the proposed House plan complies with
Section 5 of the Voting Rights Act.

21. Defendants admit the allegation in
Paragraph 21, only to the extent that the informal
submission explains Plaintiffs view of the proposed
House plan. Defendants deny that Plaintiffs
informal submission establishes these facts standing
alone. Defendants deny that the proposed House
plan, as compared with the benchmark, maintains or
increases the ability of minority voters to elect their
candidate of choice in each district protected by
Section 5. Defendants deny that the proposed House
plan complies with Section 5 of the Voting Rights
Act.

22. Defendants deny the allegations in
Paragraph 22.
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23. Defendants admit the allegation in
Paragraph 23.

24. Defendants admit the allegation in
Paragraph 24. 25. Defendants admit the allegations
in Paragraph 25, except to the extent that Plaintiff
alleges that S.B. 31 is enforceable, which allegation
is denied. The proposed Senate plan has no force or
effect unless and until this Court determines that
the plan meets the requirements of Section 5 of the
Voting Rights Act.

26. Defendants deny the allegation in Paragraph
26. The proposed Senate plan has no force or effect
unless and until this Court determines that the plan
meets the requirements of Section 5 of the Voting
Rights Act.

27. Defendants admit the allegations in
Paragraph 27, to the extent that Plaintiff provided
the Attorney General with documents and data on
July 19, 2011, and that Plaintiff attached those
materials to the Complaint. Defendants deny that
these documents and data constitute all materials
necessary for the Attorney General to determine
whether the proposed Senate plan complies with
Section 5 of the Voting Rights Act.

28. Defendants admit the allegation in
Paragraph 28, only to the extent that the informal
submission explains Plaintiffs view of the proposed
Senate plan. Defendants deny that Plaintiffs
informal submission establishes these facts standing
alone. Defendants admit that the proposed Senate
plan complies with Section 5 of the Voting Rights
Act.
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29. Defendants admit the allegations in
Paragraph 29, except to the extent that Plaintiff
alleges a causal or legal connection between
maintenance of specific population thresholds and
the continued ability of minority voters to elect their
candidates of choice or that the nine districts that
meet these numerical thresholds are the only
districts in which minority voters have the ability to
elect their candidate of choice under the benchmark
Senate plan or the proposed Senate plan, which
allegations are denied.

30. Defendants admit the allegations in
Paragraph 30. 31. Defendants admit the allegations
in Paragraph 31.

32. Defendants admit the allegation in
Paragraph 32.

33. Defendants admit the allegations in
Paragraph 33, except to the extent that Plaintiff
alleges that S.B. 4 is enforceable, which allegation is
denied. The proposed Congressional plan has no
force or effect unless and until this Court determines
that the plan meets the requirements of Section 5 of
the Voting Rights Act.

34. Defendants admit the allegations in
Paragraph 34, to the extent that Plaintiff provided
the Attorney General with documents and data on
July 19, 2011, and that Plaintiff attached those
materials to the Complaint. Defendants deny that
these documents and data constitute all materials
necessary for the Attorney General to determine
whether the proposed Congressional plan complies
with Section 5 of the Voting Rights Act.
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35. Defendants admit the allegation in
Paragraph 35, only to the extent that the informal
submission explains Plaintiffs view of the proposed
Congressional plan. Defendants deny that Plaintiffs
informal submission establishes these facts standing
alone. Defendants deny that the proposed
Congressional plan, as compared with the
benchmark, maintains or increases the ability of
minority voters to elect their candidate of choice in
each district protected by Section 5. Defendants deny
that the proposed Congressional plan complies with
Section 5 of the Voting Rights Act.

36. Defendants admit the allegations in
Paragraph 36, except to the extent that Plaintiff
alleges that districts with a certain percentage of
Black voting-age population (BVAP) necessarily
either provide or do not provide Black voters with
the ability to elect their candidate of choice, which
allegations are denied.

37. Defendants admit the allegations in
Paragraph 37, except to the extent that Plaintiff
alleges that districts with a certain percentage of
Hispanic voting-age population (HVAP) necessarily
either provide or do not provide Hispanic voters with
the ability to elect their candidate of choice, which
allegations are denied.

38. Defendants’ responses to Paragraphs 1-15
above are incorporated by reference in response to
Paragraph 38.

39. Defendants admit the allegations in
Paragraph 39.
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40. In response to the allegations in Paragraph
40, Defendants admit that Plaintiff is entitled to a
declaratory judgment that the proposed SBOE plan
complies with Section 5 of the Voting Rights Act.
Defendants aver that the Court will have to make its
own determination as to whether the proposed
SBOE plan complies with Section 5 of the Voting
Rights Act before the plan maybe implemented.

41. Defendants’ responses to Paragraphs 1-9 and
16-22 above are incorporated by reference in
response to Paragraph 41.

42. Defendants deny the allegation in Paragraph
42.

43.
43. Defendants deny the allegation in Paragraph

44. Defendants’ responses to Paragraphs 1-9 and
23-29 above are incorporated by referencein
response to Paragraph 44.

45. Defendants admit the allegations
Paragraph 45.

in

46. In response to the allegations in Paragraph
46, Defendants admit that Plaintiff is entitled to a
declaratory judgment that the proposed Senate plan
complies with Section 5 of the Voting Rights Act.
Defendants aver that the Court will have to make its
own determination as to whether the proposed
Senate plan complies with Section 5 of the Voting
Rights Act before the plan may be implemented.

47. Defendants’ responses to Paragraphs 1-9 and
30-37 above are incorporated by reference in
response to Paragraph 47.
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48. Defendants deny the allegations in
Paragraph 48.

49. Defendants deny the allegations in
Paragraph 49.

In response to Plaintiffs Demand for Judgment,
Defendants answer as follows:

A. Defendants admit that a three-judge court is
necessary to hear this action under 42 U.S.C.
§ 1973c.

B. Defendants admit that Plaintiff is entitled to
a declaratory judgment on the proposed SBOE plan
and the proposed Senate plan, deny that Plaintiff is
entitled to a declaratory judgment on the proposed
House plan, and deny that Plaintiff is entitled to a
declaratory judgment on the proposed Congressional
plan.

C. Defendants admit that Plaintiff is entitled to
a declaratory judgment on the proposed SBOE plan
and the proposed Senate plan, deny that Plaintiff is
entitled to a declaratory judgment on the proposed
House plan, and deny that Plaintiff is entitled to a
declaratory judgment on the proposed Congressional
plan.

D. Defendants deny that Plaintiff is entitled to
any other and further relief. Any and all allegations
not specifically admitted herein are denied.

Defendants believe that the scope of the issues
between the parties can be substantially narrowed.
In order to establish the districts that remain at
issue in this litigation, Defendants will. present
proposed stipulations to Plaintiff and to the
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on or before September 20,

Date: September 19, 2011

Respectfully submitted,

RONALD C. MACHEN, JR.
United States Attorney
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EXCERPTS FROM PEREZ, No. 11-360, TRIAL
TRANSCRIPTS VOLUME 1:

September 6, 2011

[J. Morgan Kousser]

* * * "Colorblind Injustice" is to look at a series of
factors which historians and courts have used to try
to determine the intent of framers of particular laws.
And in redistricting cases in particular one of the
things that they have looked at is the shape of the
districts, most famously in Shaw versus Reno, but in
lots of other cases they have looked at the shape of
the districts to try to determine intent. And it’s
commonsensical. That’s what a lot of people have --
historians have done before even judges started
doing it.

Q. And as an example of that --

MR. GARZA: If we could turn now to page 95 of the
report and look at figure eight that’s on page 19.96,
Robert. The one before that, 19.96.

A. Okay. This is district 41 in the state house that I
said we would get back to. I think it was described
on the floor of the House as a transformer district.
Somebody has kids. It’s a district that immediately
attracts your eye and you say to yourself what does
this mean, why did they do it this way.

MR. GARZA: And if we could turn to the next page,
Robert.
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Q. (BY MR. GARZA) I’m not sure we’ll be able to see
it clearly, but what do you -- what are you showing
then with --

A. Well, this does a couple of things. One, it
superimposes -- I guess it’s Anglo population on the
district so that the -- the areas which have a large
proportion of Anglos are

the darker areas here. It also shows the precincts
and probably you would have to look at this really
blown up, but if you look at voter -- if you look at the
way that the lines are drawn they cut voter districts
quite considerably. I think there are 14 VDT cuts in
this particular district alone which is more than the
total number of cuts in the whole state for the state
senate which is 10 or 12.

Q. So just within one district they’ve managed to cut
more voting precincts than in the entire senate plan?

A. That’s correct.

Q. And what is that an indicator of, Dr. Kousser?

A. Well, obviously something is going on. And if you
look at the pattern of population you see what is
going on.

Q. So if we turn to the next page, page 19.98.

A. This is even harder for those people in the
audience to see but here we go. The dots are I think
20 people of Anglo orientation, Anglo demography
and for each dot. So if you look at the district it
captures just about all of the heavily Anglo areas
that it possibly could. This is in a county that is
quite heavily Latino. That’s good. You can see that
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the shapes are tracking -- trying to capture as many
Anglos as they possibly can. And it’s apparent
simply by looking at the -- at the patterns of
demography versus the patterns of the lines on the
map that something was going on and this tells you
what was going on. They’re trying to increase the
Anglo percentage in this * * *
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EXCERPTS FROM PEREZ, No. 11-360, TRIAL
TRANSCRIPTS VOLUME 2:

September 7, 2011

[Henry Flores]

Spanish surname turnout rate in these precincts
that were moved into congressional 23?

A. Well, they were all 19 percent or lower.

Q. And turn to tab 396, please. Dr. Flores, what did
you observe with respect to the Spanish surnamed
turnout rate for the areas Frio, La Salle and
Atascosa counties that were moved into
Congressional 23?

A. The turnout rates -- well, it seemed like the high
was at about 35 percent plus. It looked like nobody
voted in that one precinct but I --

Q. In general, Dr. Flores, what did you observe with
respect

12 to --

A. Higher turnout rates.

Q. This is higher than the E1 Paso area, but still in
general what would you say the average is of this
area drawn into 23?

A. I could only -o I couldn’t guess. I mean, it would
have to be the high 20 percents maybe.

Q. Okay. With respect to tab 397 now, this is an area
take out of Congressional District 23. Do you
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recognize this area just physically on the map? What
is this area?

A. This is the south side of BexarCounty.

Q. What do you observe with respect to the Spanish
surname turnout rate of this area which was
removed from 23?

A. It’s somewhere between -- just eyeballing it,
somewhere between 25 percent, maybe 30 percent,
someplace in there.

Q. And with respect to tab 398 now?

A. Northwest side of Bexar County.

Q. What did you observe with respect to the Spanish
surnamed turnout in this area of northwest Bexar
County that was removed from Congressional
District 23?

A. Very consistently over 30 percent.

Q. If you will turn now to tab 200. This is another
summary chart of the changes to Congressional
District 23.

JUDGE GARCIA: What -- oh, 200?

MS. PERALES: Tab 200.

THE WITNESS: I’ve got it.

Q. (BY MS. PERALES) Dr. Flores, looking at the
information about the Congressional District 23 -~

MS. PERALES: Oh, this is in Volume 8, Your Honor.

JUDGE GARCIA: I’m sorry?

MS. PERALES: We’re still in Volume 8.
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JUDGE GARCIA: Right, volume 8, 200?

MS. PERALES: Yes. Tab 200. I’m sorry. Page 5.

Q. (BY MS. PERALES) You must flip forward
because it begins with Congressional District 15. So
it’s as you move forward through the reports about
five pages in behind tab 200 you will see a summary
chart for Congressional District 23.

A. Okay. I was on the wrong page too. Okay.

Q. Looking at this summary data is it fair to say that
the HCVAP and theSpanish surname voter
registration went up in

Q. If you wouldn’t mind observing what has
happened to Congressional District 27 in the state’s
adopted plan C185? What happens to Congressional
District 27?

A. It gets completely reconfigured. It used to be
anchored in the north by Nueces County and run
down to the tip of Texas down to Cameron County.
And now in the new configuration Nueces anchors it.
Nueces is the southernmost county in District 27,
runs up along the Coastal Bend and then north to
Bastrop County all the way to Travis practically.

Q. Traditionally where was Nueces County located
in the congressional configuration?

A. Traditionally Nueces in Congressional 27 was a
majority Hispanic district. It was a Latino
opportunity district. Now --Nueces was a significant
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part of that Latino opportunity district. Now the way
the new configuration is structured Nueces is -- the
Hispanics in that particular District 27 are minority,
numerical minority. And so Nueces finds itself part
of anumerical minority in a new Congressional
District.

A. Alamo Heights, certainly, because they had more
expensive homes, more expensive businesses.
Edgewood didn’t have a lot of businesses and their
homes averaged out at about $20,000 at that time.
You could buy a house in Edgewood for 20,000. You
couldn’t buy a house in Alamo Heights for $20,000.
It would be 120,000.

Q. And just for the record, you said you lived on the
west side?

A. It is part of the -- when they had urban renewal in
San Antonio downtown, a lot of the people were
pushed towards the west, and it created -- it created
what used to be - Edgewood wasn’t a Mexicano
district. It was more for the farmers who lived out
there, but because of the urban -- used to call it
urban removal. A lot of the poor people that lived
close to downtown were removed, and they ended up
out in Edgewood, and they built low-income housing,
and that became Edgewood.

Q. How well do you know the southeast Austin area?

A. Well, I lived in Austin for eight years that I
served in the legislature, and I have known a lot of
people. That doesn’t mean out of Austin. There are a
lot of comparable things that I would notice going to
Austin and living there and eating there and staying
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and going to different functions in east Austin with
some of my friends, elected officials from the Austin
area. There are a lot of similarities.

Q. Were there similarities in the quality of housing?

A. Perhaps not as bad, because I was able to see in
San Antonio and to live in the type of housing in San
Antonio during my lifetime. But, yes, you know, just
looking at it, from an outsider’s viewpoint, from
traveling around east

Austin, the similarities, no yards in the front, big
fences, enclosures, and plants in the front, no yard,
no green grass that you could mow. Yes, those
similarities, they were obvious.

Q. And what about in terms of people’s economic
situation? Would you see similarities between
southeast Austin and the south side, west side of
San Antonio in their economic situation?

A. Well, just knowing and talking to people in
Austin, I would say that they have the same
problems we had. Whatever jobs they could get were
the jobs that paid less, because they were not as
educated, just like we were in San Antonio. We
didn’t have the educational level that other
communities had, where they could get a better job
because they were better educated, whatever.

Q. Now, I don’t know if you can see the map very
well there. That is a portion of a congressional
proposed district, with a district that runs from the
south side, west side of San Antonio to southeast
Austin. Would you say that those two areas have
enough in common to be combined in a congressional
district?
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A. Well, what I know about Austin is what I know
about west side San Antonio, south side San
Antonio. There is a lot of commonality of interests,
yes. Yes, very definitely.

Q. And in terms of Alamo Heights, which we
discussed a moment ago -- can you put C-185 up for
me, please, in the same area? With respect to Alamo
Heights, which is in the State’s adopted
congressional plan, connected in congressional
District 21 to the Barton Springs area of Austin, on
the west side of 1-35, would you say that people on
the south side and west side of San Antonio have
more in common with people in Southeast Austin
than they do with people in Alamo Heights?

A. Sure. In fact, one of the things that got me out of
office was the fact that they wanted to stick Alamo
Heights in my district, and in that same area that I
recognize very well, it doesn’t fit the west side or the
east side, as far as commonality of interests with
what I see in Austin, on the east side of Austin.

MS. PERALES: Thank you. I pass the witness.

MR. MATTAX: No questions.

JUDGE GARCIA: Okay. Thank you, Senator. You
are excused.

THE WITNESS: Thank you, sir. Thank you, Judge.

JUDGE GARCIA: Your next witness.

MS. PERALES: The Latino Task Force plaintiffs call
Dr. Andres Tijerina.
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EXCERPTS FROM PEREZ, No. 11-360, TRIAL
TRANSCRIPTS VOLUME 4:

September 9, 2011

that -- that was in response to the comment that we
had split that Hispanic population.

Now, it got a little more complicated, because this
area in here is the Trinity River Project in downtown
Fort Worth. There aren’t many people that live in
there, but there is a river that winds its way
through, and Congresswoman Granger felt it was
very important to keep that project, as much of it as
possible, within her district, so we tried to draw the
line in a way that left as much of the Trinity River
Project in her neighborhood.

This area has very few people in it, but it does create
a very strange shape. This area down here is
somewhat similar to the State House district,
District 90 in Tarrant County. And then there were
further changes. That is everything on this map.

BY MR. MATTAX:

Q. Why don’t you expand that, and let’s focus on
District 35. Now, you testified earlier that in looking
at the growth, where the growth was in the state,
that there was sufficient growth in central Texas
that a new district would have to be drawn; is that
correct?

A. Yes.

Q. And is this an attempt to create a new district in
central Texas?

A. Yes, it is.
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the west side of 1-35; is that right?

A. Neighborhoods west of 1-35, yes.

Q. Exhibit 305, please, sir. Now, just looking back
historically at the map used for the 1996 special and
general elections and the 1998, 2000 elections, San
Antonio and Williamson County are connected in
Congressional District 21; is that right?

A. Is 21 -- 21 is in red? So it goes from there up and
around?

Q. Yes.

A. Yes.

Q. And then in the court-ordered map that was used
for the 2002 elections -- that is Exhibit 306, Sarah --
San Antonio and Austin are also united in
Congressional District 21, aren’t they?

A. Yes.

MS. PERALES: And then the new exhibit, Sarah.

BY MS. PERALES:

Q. In the legislatively drawn map that was used for
the 2004 elections and the 2006 primaries, San
Antonio and Austin are also united in Congressional
District; isn’t that right?

A. Yes.

MS. PERALES: And since we have these up, if you
could go to 304, Sarah.

other goal?
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A. The other goal was to create a new district
anchored in Cameron County. The old District 27
kind of had twin anchors, Cameron and Nueces, but
both the current congressman and I believe the one
before that, who had been there a long time, were
from Nueces County. So it was my understanding
that the representatives and senators in Texas from
Cameron County wanted a district that was
anchored in Cameron where Cameron would elect
their candidate of choice.

So our dual goals with 27 and 34 were to create that
district, anchor it in Cameron--that was controlled
by Cameron, not Nueces--and also to create a district
for Congressman Farenthold who lived in Nueces
where he would be elected as a Republican.

Q. And those senators and representatives who
wanted to create a district anchored in Cameron
County, were they Democrat?

A. Yeah. Senator Lucio -- Representative Lucio and
Representative Oliveira, and they’re all Democrats.

MR. MATTAX: Thank you. No further questions.

MS. PERALES: One question, please. David, are you
connected to the projector? Can you show C 190,
please? Maybe I have it on the demonstrative. Let’s
go low tech, Mr. Downton.

EXAMINATION

BY MS. PERALES:

Q. Is it possible and is it demonstrated in C 190 to
have a * * *
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[Ryan Downton]

Q. And, in fact, you testified you would typically
keep a running table of the McCain-Obama results
while you were mapping, and you were watching the
changes in the district; that’s right?

Ao For congressional districts, yes.

Q. And you agree that the old and the new
Congressional District 27 have an overlap of Nueces
County and part of San Patricio County, but other
than that, the geography is totally different, yes?

Q. And you consider Congressional District 34 a
swap for Congressional District 27; isn’t that correct?

A. With respect to the Voting Rights Act.

Q. And you mean specifically that under Section 5,
the nonretrogression rule, CD-34 is a replacement
for CD-27, yes?

A. Yes.

Q. And as we went over it in your second deposition,
you agreed that Nueces County’s registered voters in
the benchmark Congressional District 27 make up
just over 50 percent of the
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total registered voters in that district, correct?

A. Yes.
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EXCERPTS FROM PEREZ, No. 11-360, TRIAL
TRANSCRIPTS VOLUME 6:

September 12, 2011

Q. * * * each member the opportunity to be reelected.
How was that accomplished with respect to District
41 and Representative Pena?

A. In District 41 we tried to increase the Republican
performance of District 41 to give Representative
Pena the best chance to be reelected.

Q. And how does one increase the Republican
performance of the district?

A. We searched for precincts that had a higher
Republican performance than what he had
previously.

Q. So it would be fair to say that District 41, based
upon election data, was drawn in an effort -o give
Representative Pena the opportunity to be reelected?

A. Yes, sir, that’s correct.

Q. Now, if you zoom out a little bit from those two
counties there’s been some discussion that there
would be excess population in Cameron and Hidalgo
County that could have been placed together into an
additional district within Hidalgo/Cameron County.
In your view would that have been constitutional in
the Texas Constitution?

A. That alone, yes. I think that you can take the two
surpluses and combine them together. And it’s
something that I spent a great deal of time
attempting to do. We tried to take the surplus of
Cameron and the surplus of Hidalgo and put them
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together, but the problem that we faced is that when
you went further up north on the map you were
forced to split a county.

At no point did anybody bring me any proposal even
though, you know, we requested it from MALDEF,
we requested it from MALC. We visited with
different organizations and asked them to show us
how to do that without causing a county split and no
one was able to give us a proposal that did that.
Inevitably when you take the population of Cameron
and Hidalgo out of the rest of the districts going
north you’re forced to have a county cut almost
always around Nueces County.

Q. And in your view would that be an unnecessary
cut in violation of the Texas constitution?

A. Yes, sir.

Q. Let’s move up slightly north to Nueces County.
How is Nueces County, the districts there, drawn?

A. Nueces County was given to us by the Nueces
County delegation.

Q. And how many districts was Nueces County
entitled to?

A. It was entitled to two. Similar to Harris County,
we took the population of Nueces County, divided
the ideal district size into it and we got 2.02, which
to me means they get two districts. And that .02 can
easily be redistributed amongst those two districts.

Q. So would that be -- we’ve heard testimony or
characterization of the drop-in districts. Would that
be one of the drop-in districts where the members of
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the House created it and it was just dropped into a
map?

or not, correct?

A. That’s correct.

Q. And when you say "perform" you meant to
perform as a Latino opportunity district, correct?

A. That’s correct. That’s fair.

.Q. Thank you. You may return to your seat. My
remaining questions don’t involve your having to get
up.

MS. PERALES: Can you turn off the ELMO?

Q. (BY MS. PERALES) Now, with respect to
Congressional District 27 you agree with me that the
changes from the benchmark plan, C 100, to the
adopted plan, C 185, include placing Nueces County
in a district that stretches farther to the north, yes?

A. Yes, ma’am.

Q. And you agree that Nueces County is no longer
joined with the southern Gulf Coast counties such as
Cameron, Willacy and Kenedy, yes?

A. Yes, ma’am.

Q. And you agree with me that Nueces County is not
sufficiently numerous to comprise a congressional
district by itself, correct?

A. That’s correct.

Q. And you didn’t analyze whether severing Nueces
County from the southern counties that it was
connected to and joining it with these new northern
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counties reduced Nueces County’s proportion of
registered voters in the new CD 27, did you?

A. I did not. Nueces County was put in that district
based on specific testimony that was given at the
Nueces County redistricting hearing where they
requested to be in a district going north.

Q. Or did they request to be in the base of the
district?

A. To be the anchor of a district, but I think -- if I
recall correctly, I think they did request being
separated from the southern portions.

Q. For at least Cameron County?

A. That I don’t recall.

Q. Well, now, with respect to being the base of a
district, here’s where my question is going. You did
not know what proportion of Nueces County’s voters
there were in the old 27 versus the new 27, correct?

A. No, ma’am.

Q. And you did no election analysis to see whether
Nueces County could control the election in the new
CD 27 or in the benchmark?

A. No, ma’am.

Q. Now, improving the electoral chances of Mr.
Farenthold was a consideration in the changes to
Congressional District 27, wasn’t it?

A. Yes, ma’am.

Q. And it was your opinion that Blake Farenthold
would have had a difficult time being reelected in
the benchmark Congressional District 27, correct?
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[Gerardo Interiano]

Q. Now, it’s your understanding that there were two
concurrent goals for Congressional District 23, Big
West Texas 23: Make sure the Hispanic percentages
were above the benchmark in the new

plan and give Representative Conseco a chance to be
reelected; isn’t that correct?

A. That’s correct.

Q. And when you looked at these reaggregated
elections it showed that Congressional District 23
elected the Latino preferred candidate in one out of
10 racially contested elections, correct?

A. Correct, compared to three out of 10 in the
benchmark.

Q. Now, improving the electoral chances of Mr.
Farenthold was a consideration in the changes to
Congressional District 27, wasn’t it?

A. Yes, ma’am.

Q. And it was your opinion that Blake Farenthold
would have had a difficult time being reelected in
the benchmark Congressional District 27, correct?

A. Yes, ma’am.
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Q. And you know that Nueces County contains a
majority of Hispanic citizen voting age population,
correct?

A. Yes, ma’am.

Q. We talked a moment ago about a district electing
three out of 10 Latino preferred candidates. You
testified in your deposition, didn’t you, that in your
opinion if a district elects even three out of 10 Latino
preferred candidates you would not consider it a
Latino opportunity district, would you?

A. Not necessarily. No, ma’am.

Q. And you agreed with me in your deposition,
simple math, that if a redistricting plan adds a
Latino opportunity district but also takes away a
Latino opportunity district that there is no net gain
in the number of opportunity districts?

A. That’s correct.

Q. District 36 in Hidalgo County is over 4,000
overpopulated. District 39 in Hidalgo County is over
7,700 overpopulated. District 40 in Hidalgo County
is over 5,800 overpopulated. And the district that
you drew for Mr. Pena, District 41, is 7,399
underpopulated. Was that intentional?

A. Yes, sir.
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EXCERPTS FROM PEREZ, No. 11-360, TRIAL
TRANSCRIPTS VOLUME 7:

September 13, 2011

[Chairman Burt Solomons]

Q. Now, it is your position, isn’t it, that you need a
federal judge to tell you that the federal Voting
Rights Act trumps the Texas Constitution’s county
line rule; isn’t that correct?

A. More specifically, U.S. Supreme Court, because
the county line rule is not only here in Texas, but it
is elsewhere.

Q. So, Chairman, you are aware that District 144 is
underpopulated by over 5,700 people?

Page 1597

A.

O.
A.

O.
A.

Q. And 147 is adjacent to District
correct?

A. 147, isn’t it up some?

Q.Right there with --

A.It is right there? Okay. Sure.

Not unless you tell me that.

You wouldn’t disagree with me that it was?

I would not disagree with you, if you told me.

And it is adjacent to District 145; is that correct?

Sure.

145; isn’t that
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A. They are joined.

QoThey are joined together?

A. They are joined.

Q. And District -- and you don’t disagree with me
that District 144 is, like I say, about 5,700 people
underpopulated, that District 145 is about 3,000
people overpopulated, and District 147 is about 8,200
people overpopulated?

A. If you tell me that, that’s fine.

Q. And District 144 is Representative Legler’s
district; is that correct?

A. I don’t know his district by number, but, yes, I
know him.

Q. Okay. And you wouldn’t disagree with me that
that district was reduced in minority population and
it does not provide a minority opportunity district?

Page 1598

A. I don’t remember independently, but if you -- I am
not going to disagree with you.

Q. And both District 145 and 147 are, in fact,
minority opportunity districts; is that correct?

A. I don’t know that.

Q. So District 147 is a 73-percent minority district?

A. It would seem to me to be a minority district,
then.

Q. And District 145 is a 79 or 80-percent minority
district?
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A. If you tell me that, sure.

Q. You don’t have any reason to disagree?

Ao I don’t have -- right now, no. I have no reason to
disagree with you.

Q. And you have no way to explain to the Court why
the population deviations between those districts
overpopulate    the    minority    districts    and
underpopulate the Anglo --

Ao Independently not. I relied on staff. I would
assume that staff would have better knowledge.
Gerardo and Ryan would have a better
understanding of that than I would.
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EXCERPTS FROM PEREZ, No. 11-360, TRIAL
TRANSCRIPTS VOLUME 8:

September 14, 2011

[Dr. John Alford]

JUDGE SMITH: I know. You have a lot to do.

MR. MATTAX: He has another trial, too, in another
court.

MR. GARZA:    And I believe that ends the
housekeeping for the plaintiffs.

JUDGE GARCIA: All right. If the State will call its
next witness.

MR. SCHENCK: Your Honor, we call Dr. John
Alford.

THE CLERK: Please raise your right hand, sir.

(The oath was administered)

DR. JOHN ALFORD, DEFENDANT’S WITNESS,
SWORN DIRECT EXAMINATION

BY MR. SCHENCK:

Q. Good morning, Dr. Alford.

A. Good morning.

Q. How are you?

A. I’m good. I’m just trying to get my desk
cleaned up here.

Q.    Okay. Let me give you a second, and I’ll grab
my water. Could you state your name for the record,
please?
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no John Alford.

Okay. Dr. Alford, where do you work?

At Rice University in Houston, Texas.

Okay. What do you do at Rice?

I teach political science.

And do you have a Ph.D.?

JUDGE GARCIA: And to refresh my memory -

JUDGE SMITH: I’m sorry° In being a majority -
what did you say?

THE WITNESS: Anglo district.

JUDGE SMITH: Anglo district?

THE WITNESS: Right. Sorry.

THE REPORTER: I didn’t hear him either.

JUDGE GARCIA: Where is CD-34?

MR. SCHENK: 34, Your Honor?

JUDGE GARCIA: Right. What counties?

MR. SCHENK: It is where former CD-27 largely-

JUDGE GARCIA: That goes from Corpus Christi
down to the Valley; is that right?

MR. SCHENCK: Former 27 went from Corpus
Christi down to the Valley.

JUDGE GARCIA: And where is 34?

MR. SCHENCK: 34 starts in the Valley and goes
north.

JUDGE GARCIA: Okay.
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districts.
drawn in
different,
districts.

JUDGE SMITH: Up through Kingsville and
Kennedy County.

MR. SCHENCK: Correct.

BY MR. SCHENCK:

Q.    And I believe we have the data, ethnic data for
CD-34. It is currently 79-percent Hispanic voting
age population and 71.7-percent Hispanic citizen
voting age population.

Dr. Alford, would you expect that to be a strong
performing district for Latino opportunity?

A.    Yes. It is clearly a strong district that
reconstituted election analysis suggests it will be a
secure district for Hispanic candidates of choice.

JUDGE GARCIA: Now, of the four new districts,
how many would you say are minority opportunity
districts?

THE WITNESS: I don’t think it is -- .(Witness
mumbling) -- one of the issues of which districts are
the new districts. The state has gained four

Some of the new districts are clearly
such a way that they are sufficiently
that they would be counted as new

JUDGE GARCIA: But one of them was a tradeoff
that was already a Hispanic opportunity district, 27
to 34; is that right? They just flipped’?

THE WITNESS: Right. So if we want to think
about what is the comparison to what the Court was
unhappy with the last time around -o

JUDGE GARCIA: Right.
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THE WITNESS: -- I mean, 23 was flipped. 23 was
flipped to a majority district. It was replaced with a
district not in the same area and which had other
kinds of issues.

JUDGE GARCIA: Right.

THE WITNESS: This time, it’s - the actual
appropriate comparison, this time, is 27. It is 27
that has been flipped into a majority Anglo district,
and the district constructed in the same geog - basic
geography that is the replacement district.

So although that is a new district, in the sense of
its number, it is one of the ones above 32, it is simply
a reconfigured District 27.

JUDGE GARCIA: Right. So before, how many are
minority opportunity districts?

THE WITNESS: I think I would count 35 as the
district that is the additional - the additional
district.

JUDGE GARCIA: And is that the only one, then, of
the four, other than counting the flip districts?

THE WITNESS: Right. Which I wouldn’t count.

JUDGE GARIA.: Right. So you are telling me of the
four, only one is a minority opportunity district, and
that is District 35?

THE WITNESS: Yes. And I think -- I mean, even
there, it is probably better than thinking of-- 1 guess
we are talking about basically the same thing. Is
there an

MR. SCHENCK: Well, unless it wasn’t beforehand.
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THE WITNESS: It is important -

JUDGE GARCIA: 27 was beforehand, right, the
Corpus Christi area?

MR. SCHENCK: (Shakes head.)

JUDGE GARCIA: No?

MR. SCHENCK: They just elected Blake
Farenthold.

JUDGE GARCIA: I understand that.

JUDGE RODRIGUEZ: Let’s get the witness to
testify. And I think the question is, you said the
current plan, plan 100, has ten out of the 32 districts
being opportunity districts, correct?

THE WITNESS: And I think, again, by
"opportunity" meaning where there is a population,
majority population, that is really - that is just
simply a matter of looking at population numbers.

I think it was - ten districts that are likely to
elect minority candidates of choice.

JUDGE RODRIGUEZ:    So using that same
definition, out of the new plan, how many
opportunity districts are created, in your opinion?

THE WITNESS: I’m sorry. You are talking about
the new plan?

JUDGE RODRIGUEZ: I think what Judge Garcia
and what I am interested in is comparing the base
plan to the newly adopted plan. And so you have
given us the numbers on the base plan.

What are your numbers on the adopted plan?
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THE WITNESS: Right. So if we think about the
base plan, there were seven districts that would -
population numbers would be counted as Hispanic
majority districts. Of the seven, two had failed to
elect candidates of choice in 2010.

So you can think of that as there were seven
districts, or you can think of that that there were
five districts that were actually electing candidates
of choice. There is no variation in the black districts.
That is - (Witness mumbling.)

JUDGE GARCIA: And under the new plan, how
many minority-majority districts or those districts
that potentially could elect a minority?

THE WITNESS: Under the -

JUDGE GARCIA: Under 185.

THE WITNESS: Under 185, you basically are
restored to the seven districts that will elect
candidates of choice, so you restore it to the seven
districts you had before, 27 and 23 flipped in 2010.

JUDGE GARCIA: Okay. So, essentially, there is no
gain?

THE WITNESS: In terms of-- this is sort of in
terms of whole district and in terms of districts
likely to elect candidates of choice, I think that there
is a gain in the sense that you were electing five
candidates of choice in 2010 and will likely elect
2000 - likely elect Seven candidates of choice under
the new plan, so in that sense, there is a gain.

I think it is important to think about where you
start. In terms of just the nature of the districts
themselves, I don’t think that is as clear. That’s why
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I start my analysis by thinking about, you know,
what was the actual situation in the seven districts
that the legislature was faced with.

It was - it had seven minority districts, five of
which performed in the most recent election.

JUDGE RODRIGUEZ: Now, you call that a gain.
Could you characterize it as, well, plan 100 was
deficiently created in the first instance?

THE WITNESS: I think when - one of the issues in
both the 27th and the 23rd is that we do definitely see
a trend across time in the district, so the districts
trended Republican, rather than starting out
Republican.

The 23rd maybe started out a little more
Republican than 27. So I would - I am not sure I
would be critical of the Court’s drawing of the 23rd in
that sense, but they were - but they were districts
that were, in their current location, with their
current population, without any changes in lines,
were trending in the direction that would make them
less likely to perform.

In fact, in 2010, they did not perform.- So I think
that’s - whether those districts were problematic in
their creation or simply became problematic as a
result of population shifts, I just think it is
important to recognize that it is easy to say there
were seven districts, but in those seven districts,
there were only five Hispanic candidates of choice
that were elected in 2010.

JUDGE SMITH: So one way you are looking at lit is
that slightly better means that there would be seven
instead of five? Is that - I don’t mean to
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oversimplify it, but I need to be given an
explanation. Is that right or -

THE WITNESS: Right. So there would be seven
instead of five, but there also would be the 23rd, and
I think that is important. There are ways you can
overcompare what happened before to what
happened now.

Remember, before the 23rd got flipped into a
majority Anglo district - (Witness mumbling) - in
the - in the - coming into the court case, where the
Court undid that flip that was designed to protect
Bonilla.

This time, it was the 27th that got flipped and,
basically, in that flip, the 27th basically became the
34tL They sit right next - (Witness mumbling) -
and share the

JUDGE GARCIA: So-

THE WITNESS: So what did happen in the 23rd?
23r~ has a replacement, right? So people count, well,
the 35th, and that makes up for the 23r~. But the
23~d is still a majority Hispanic district. It is
majority Hispanic in registration, right? So that is
where there is a half district.

JUDGE GARCIA: Do you think the 23rd is properly
drawn under plan 185?

THE WITNESS: I am not sure - if- if- I have to
say, if I was advising the legislature on drawing the
23~, I would not have done what was done to the
23~. I think what happened to the 23~ is, there is
fairly little change in the 23r~.
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It remains, again, in a technical definition, it is
a majority Hispanic district. Therefore, could it elect
a Hispanic candidate of choice? It could. But quite
frankly, I don’t feel much better about - or any
better about the 23rd as currently drawn, compared
to the 23rd that the Court drew in which, in fact, led
to the 2010. I think -

THE REPORTER: Sir-

THE WITNESS: I’m sorry.

THE REPORTER: You are fading out on me. We
are here to make a record. Let’s do it.

JUDGE GARCIA: A1 right, go ahead.

THE WITNESS: So I don’t think that the 23rd is any
more likely to perform than it was. I think it is
probably less likely to perform than it was, and so I
certainly wouldn’t count and don’t - in all of this
discussion, I haven’t counted the 23rd as an effective
minority district in the newly adopted plan, but it
does remain a majority district.

And if the trends that push the 23rd in a
Republican direction were reversed, continued
population growth of Hispanics in that area, perhaps
- or an increase in either turnout or cohesion among
Hispanic voters, the district has the potential to elect
a candidate of choice, but -

JUDGE GARCIA: But it is less now than under the
current -

THE WITNESS: It has - it has slightly better
numbers, so if we were looking only at CVAP or
SSRV it would look like slightly better numbers. It
has slightly worse reconstituted election analysis.
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And so to be consistent, and I think it is
important to be consistent, it is important to admit
that the existing 23rd, based on reconstituted election
analysis, independent of the fact that it was a
majority Hispanic district, was trending in a
direction that would make it not perform.

It is also important to admit that having added
Hispanic population to the new 23rd, that has taken
- that added population has also made the
reconstituted election analysis marginally worse,
and so the 23rd is less likely than it was previously,
but it still remains a majority Hispanic district, and
it has been offset in the creation of the 35th by a
district that does have very good reconstituted
election numbers.

JUDGE GARCIA: Well, notwithstanding that, you
have previously testified a few minutes ago that had
you been ~ advising the legislature, you would not
have drawn it in the manner that it is drawn under
185?

A. I would definitely - I mean, my first advice to
the legislature would be just - you know, in simple -
with a slight memory of history, do as little as
possible to the 23r~ as you can.

It really has been a difficult -- it was a difficult
district for the Court to draw. It was a difficult
district for the legislature to draw. But, basically,
enough is enough, right? Don’t make this hard on
yourself.

JUDGE GARCIA: Don’t mess with the 23rd.

THE WITNESS: Don’t mess with the 23rd. That
would be my first rule for drawing the districts.
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JUDGE GARCIA: Okay.

THE WITNESS: If-- obviously, some change had to
take place in the 23rd. If you were going to change
something in the 23rd, then I would have advised
either making - either -- rather than creating a
replacement district for the 23rd, I would have
advised making the 23rd itself a better performing
district in terms of election numbers, or - basically
that, or leaving the 23rd alone.

I don’t think that what they did, which was
really not change the 23rd around, but just fiddle
around with the 23rd enough to cause all of us to be
here talking about the 23rd that is not something I
would advise.

I am not the legislature. I don’t know what
kinds of pressures are involved. I do know in
working with drawing district plans that there are a
lot of things that go into redistricting. So as an
advisor or as a consultant, I am free to say, I would
not do that. But --

JUDGE GARCIA: Now, one final question. Are you
surprised that given the minority growth in Texas,
which counts for 66 percent of the growth, that
Texas - that the legislature did not draw more than
one minority opportunity district?

THE WITNESS: I think it is very hard to look at
those numbers, and we hear a lot of that number,
almost always based on population growth, to hear
that number and not believe that automatically that
would turn into new districts.

JUDGE GARCIA: No., not automatically, but what
is your opinion on it?
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THE WITNESS: Okay. Well, first -- I mean, my
first thought about that is that automatically, at the
very least., it ought to automatically improve the
chances of Hispanics electing candidates in the
districts that are already drawn as Hispanic
districts, because the population was going up.

So sometimes people think of the population as
having suddenly appeared in the census and now we
get to redistribute it. It is already in the districts.
So if we look at C-100, if we look at the 32 districts,
all of those districts experience that growth that we
have all talked about in the state.

All of those districts experienced Hispanic and
black growth and did not experience much Anglo
growth. So the first thing that would surprise me,
and didn’t surprise me, is that with all of that
growth across that decade, we go from seven
Hispanic districts electing candidates of choice in
2010 to five Hispanic districts electing candidates of
choice.

JUDGE GARCIA: Okay.

THE -WITNESS: That seems to me to be at odds
with this -- with that general pattern. I think what
that tells us about the general trend is two things.
One, that we have to be careful to look -- to focus as
much as we can, when we are thinking about both
drawing districts and the performance of the
districts, the state as a whole, on actual voters, on
the composition of voters, because it is voters that
make districts work, and so total population
numbers may not be as useful as either CVAP
numbers - and I am no great fan of that or of SSVR
numbers.
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So that’s the first thing. It is not as big a change
in SSVR, by any means, as it is - would be suggested
by population.

JUDGE GARCIA: Okay. Thank you, sir.

JUDGE RODRIGUEZ: Let me ask you a follow-up
on that. We keep on hearing about, from 2000 to
2010, Hispanic population went up by 66 percent,
but I am not sure I have heard anywhere or read
anywhere here what we estimate the HCVAP
increase of that was.

Do you have any idea what that is?

THE’ WITNESS: My recollection is that the HCVAP
number in 2000 would have been somewhere around
20. And I am thinking that the currency of that
number is somewhere around 24, something like
that.

So I mean, it is important. First of all, you see
right away that the State is not, in fact, half
Hispanic, in terms of citizen population. You are at
a number there that, in both cases, roughly comports
with the number of Hispanic districts that have been
drawn.

And second, that that’s -- that the growth, while
it is still dramatic, is not as dramatic in those terms.
And I think SSRV, I think you see something that
roughly follows that in terms of SSRV.

In fact, I may be confusing SSRV and CVAP,
which, by the way, wouldn’t matter much in 2000.
In 2000, SSRV and CVAP for Hispanics track each
other quite closely. There is very little difference.
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SSRV, in the current estimates, in the survey
version, don’t track quite as closely, but - so if we
just thought about this in terms of the change in
registered vote, the change in registered vote shows
an increase in the proportion Hispanic, but it is not
anything like the - what we would expect from the
total population.

JUDGE RODRIGUEZ: Thank you.

BY MR. SCHENCK:

Q. Dr. Alford, I think we have covered CD-23
sufficiently. The legislature, in your understanding,
was faced with something of a dilemma.

We had a district drawn by the courts with a
majority Hispanic population as a remedy after
LULAC versus Perry; is that correct?

A. That is correct.

Q. Okay. And from the reconstituted election
analysis you have looked at, the district was,
nonetheless, trending substantially Republican.

A. That is correct.

Q. Okay. And from reconstituted election analysis
you have looked at, the district was, nonetheless,
trending substantially Republican?

A. That is correct.

Q. And eventually elected a Republican to Congress
in 2010?

A. Right. The incumbent - the incumbent in the
district then - when you are thinking about what the
legislature has to deal with, the incumbent is a
Republican, and that presents two challenges.
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It presents a challenge for the district as a
minority opportunity district, because incumbents in
the House are hard to unseat, and so now you have a
district that was already trending Republican and
now it is trending Republican and has a Republican
incumbent. That makes it less likely to perform.

Second, you have a Republican incumbent in
the district, and incumbency protection is a big part
of what is involved in redistributing, particularly for
the minority party, where protecting your
incumbents is something that you might care to do
something about.

And then I think, third, the particular
Republican happens to be Hispanic and, therefore,
that makes it a complicated district to deal with,
even if it wasn’t the 23rd, which is already, as we
know, historically a complicated district.

Q. And to be clear, the legislature did increase the
citizen voting -- Hispanic citizen voting age
population in the district?

A. I guess one way of thinking about that is that -
maybe it is the most charitable. I don’t know. One
way of thinking of * * *

Q. How far did you go in your reconstitution election
analysis?

A. Well, you can certainly reconstitute elections in
the district once the district is drawn as it exists,
but, of course, because they are reconstituted, you
also can move back and look at the district in
elections in which the district didn’t even exist by
just using the precincts that are drawn into the
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district. So you can go back to 2004, and 2004, had
that district existed in 2004, it would have voted a
majority for George Bush, for example, in the
presidential election.

Q. Did you also do reconstituted election analysis for
CD-34? Former -- well, I’m sorry. Former CD-27?

A. Yes. So CD-27 also in 2010 elected a Republican
Farenthold. So, again, it is a district that is a
majority Hispanic district and had been electing a
Hispanic candidate of choice, in fact, the same
Hispanic candidate of choice in the entire history of
the district going back to ’83, sometime in the
eighties, when the district was created. 2010, that
candidate of choice was defeated and Republicans
elected -- 27, the reconstituted numbers of 27 are
substantially more Democratic than the same
numbers for 23. So if you had to compare 23 and 27,
in terms of reconstituted elections, 27 is a closer
district than 23 in terms of its tendencies. 23 is a
more Republican-leaning district that 27 was.

Q. Have you looked at the new replacement district,
CD 20 --34? I’m sorry. Do you think that can be
expected to perform as a Latino opportunity district?

A. Certainly, CD-34 is a much more Democratic-
leaning district than CD-27 or CD-23.

JUDGE GARCIA: Now, I’m sorry to interrupt you.
go ahead.

THE WITNESS: It should be clear, because I am just
using district numbers without reference to plans,
and we have plans all over the place. So if we looked
at CD-34 in the C-185, in the newly adopted plan,
CD-34 is a more Democratic-leaning district, a more
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secure district for a Democratic candidate, than was
CD-27 in C-100, the previous congressional plan. So
to the extent that CD-34 is a replacement for CD-27,
it certainly is a more effective district than CD-27.
And, of course, in creating CD-34, CD -- CD-27 in the
new plan has flipped, in almost exactly the same
way 23 was flipped previously, so it is CD-27 this
time that is flipped into being a majority --

JUDGE GARCIA: And to refresh my memory --

JUDGE SMITH: I’m sorry. In being a majority --
what did you say?

THE WITNESS: Anglo district.

JUDGE GARCIA: Well, notwithstanding that, you
have previously testified a few minutes ago that had
you been advising the legislature, you would not
have drawn it in the manner that it is drawn under
185?

A. I would definitely -- I mean, my first advice to the
legislature would be just -- you know, in simple --
with a slight memory of history, do as little as
possible to the 23rd as you can. It really has been a
difficult -- it was a difficult district for the Court to
draw. It was a difficult district for the legislature to
draw. But, basically, enough is enough, right? Don’t
make this hard on yourself.

JUDGE GARCIA: Don’t mess with the 23rd.

THE WITNESS: Don’t mess with the 23rd. That
would be my first rule for drawing the districts.
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Q. Let’s talk about Congressional District 23 for a
bit. In your deposition, when you and I talked about
the 2006 Supreme Court decision, in the
redistricting litigation, that ended up invalidating
Congressional District 23, you testified, quote: There
are some obvious parallels between what happened
previously and what happened this time. Do you
recall that?

A. I -- I don’t count 23 as one of the seven performing
districts when I evaluate C-185.

Q. In 2003, though, you had the same opinion about -
- at that time, it was Congressional District 25, and
where they fractured the minority community in
Austin and took it all the way down to the Rio
Grande Valley. I mean, the numbers were there,
right? I mean, all of the numbers to form a so-called
majority- minority district were there, both in
population and voter registration and all with
accurate numbers? But yet what did Justice
Kennedy do? He severely criticized or strongly
criticized what the legislature did in 25 and said it
could not and would not be a replacement district for
what they did in 23?

A. Yes. I would agree that was the decision on --

Q. That’s what happened, right?

A. That’s what happened. And, so, yes. I think - but,
again, that is part of the reason that we are -- that
we feel like we are all having deja vu -- * * *
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EXCERPTS FROM THE PEREZ, No. 11-360,
ORAL AND VIDEOTAPED DEPOSITION OF

JOHN ALFORD

SEPTEMBER 2, 2011

* * * by looking at the district.

Q.    You know it when you see it?

A.    For me personally.

Q.    Sure. Sure.

A.    I’m not a supreme court judge so I’m not
entitled to make that actual finding of law. But for
me personally.

Q. No. I understand. But you raised questions
aboutDistrict 6 visa vis it’s compactness, so I want
to get an idea of how you came to that.As I

understand, it’s a visual assessment.

A. Yes.

Q.    So let me -- I’m going to show you, and if we
could assume for purposes of the deposition that this
is an accurate reflection of District 35 in the state’s
new plan, could you give me your visual assessment
of that district visa vis the compactness question?

A.    It’s not very compact.

Q.    Would it raise the same sorts of-- if it was
being offered by a plaintiff, would it raise the same
sorts of questions that you raised about District 6?

A.    I don’t think it’s quite as non compact as
District 6, but it’s definitely not a compact district.

Q. So it’s a matter of degree?

A. Yes.
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Q.    But it would still raise the sorts of red flag for
you that you’ve identified?

MR. SCHENCK: Objection. Mischaracterized his
earlier testimony.

Q.    (BY MR. GARZA) For district 6. I’m asking.

A.    The first time I looked at the state map and
scanned the districts, that district caught my eye as
being a non compact district.

Q.    I’m not suggesting you give me a legal opinion
about whether you think that is legal or not.
Because that’s not what you did with District 6. All
you said is said it raises that question.

A.    Yes.

Q.    All I’m asking about District 35 is does it raise
the same sorts of questions for you?

A.    Yes.

MR. GARZA: This is a good time -- we have to take
a break. Off the record now?

VIDEOGRAPHER: Off the record 10:12.

(Brief recess.)

VIDEOGRAPHER: Back on the record at 10:21

Q.    (BY MR. GARZA) Dr. Alford, before -- before
we went on break we were talking a little bit about
references in your report to the compactness of
districts and how that played into your assessment.
referring to in that sentence?

A.    I’m just -- what I meant to indicate by that is
that this district, like all of the districts that have
been proposed as Hispanic districts for Dallas
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Tarrant County, has, I guess, falls that in the range
of districts where the primary issue would be that
you -- how far you had to push the shape of the
district to get a CVAP number that might minimally
meet the standard and then in that sense is not
really -- you basically can array the plans that have
been put forth from plans that do not provide CVAP
majority and not particularly non compact to
districts that provide bigger CVAP majority and are
very non compact.

In all of that, I think the underlying question
then is the same question that’s been around for at
least 20 years about Dallas Tarrant County which is
there a sufficiently geographically compact citizen
Hispanic population to draw a congressional district.
My look across, a fairly quick look across the
proposed plans, is that there is no plan that actually
has what I would think of as the legal district in
Dallas Tarrant County.

Q.    And you were also shown a map of CD25
under the state’s proposed map, C185 -- I mean C35?
Sorry.

A. Yes.

Q.    And you indicated, I think, in your testimony
that that district also kind of jumped out at you
when you first saw the state map was your
testimony?

A.    It is in the current -- in the adopted state map
it is clearly the least compact district in the plan.
Now, it is -- it is located in a part of the state where I
think we have a different conclusion about the
nature of this district in the sense that I don’t think
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anybody says you can’t draw a majority Hispanic
district in that part of the state. I think everybody
agrees that’s true that you can draw a district there,
whereas that is not true in Dallas Tarrant County.
So here the question is can you draw a district there?
Sure. So that potential is there and then the
question is the district is not particularly compact.
What might that reflect or is it sufficiently non
compact that it ought not to be there? If I was
drawing the districts I wouldn’t draw that district.

Q. Why is that?

A.    just think -- I have a personal preference for
more compact districts. I certainly agree that this is
not in the same category as the previous -- or this
district does not go -- does not connect Travis County
to the Valley, which, I think -- that’s beyond the pale
for anybody, in every kind of dimension you can
think of for non compactness.

That same -- the extremity of that is not
apparent here. I think if you’re familiar with that
area, that -- you don’t have the kinds of differences
between the Valley and Austin that you have in that
corridor between Austin and San Antonio.

This is not a stretch across the state kind of
district. But it still is narrower, I think, in
Connector than I would prefer the district. It’s a
little irregular at its ends. So, again, I don’t know
what’s -- that there is any clear numerical standard
for what’s legal or not legal. But I would be -- if I was
drawing districts, it’s not a district I would be proud
of.

Q.    I guess what I’m driving at is, if I think I
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understand your testimony, you -- your testimony is
that there is a difference between District 6 and
C190 and Congressional District 35 in plan -- in the
state’s plan, proposed Plan C185, with regard to
whether or not the district is very non compact, to
use yohr language here, on Page 6 of your report. I
mean, is that what you’re saying that one is very non
compact and the other is not quite as very non
compact?

A.    They’re both non compact districts. They are
both comparatively non compact. If I was going to
pick sort of a district in the current plan that, sort of
in the sense of compactness is most closely
compatible, that certainly -- if I was trying to point
out, just for hypothetically -- if I was trying to point
out that there’s some non compact districts I might
focus on 35. But my question with 35 would be sort
of what is substantively different about that, and the
reason that I point out the district in Dallas is that
the failure of the district in Dallas illustrates a
failure to meet Gingles 1.

The non compactness of District 35 doesn’t
illustrate a failure to meet Gingles 1. There are
district that can be drawn there that are more
compact than that, certainly legal districts that are
majority Hispanic.

Everybody’s issue with Dallas Tarrant is to try
to show that there is -- to you meet Gingles 1 in
Dallas Tarrant. And I think what this illustrates is,
particularly in comparison to the other proposal, is
that you don’t meet Gingles 1 in Dallas Tarrant
County.

Q. What do you understand -- do you have any
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opinion as to what the intent was behind the
creation of District 6 in C190? Do you know?

A.    I mean, I don’t know anything about the -- I
have no inside knowledge about what happened to
the drawing
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A. Yes.

Q. So your testimony is that those e-mails and
other correspondence, whether they were news
articles printed, at least those are true and
accurate copies of what appear to be the
originals?

A. To the extent I sent them, yes. Some didn’t
send, and so I’m just relying on what I see.

Q. Okay. But certainly the ones you sent or
received your testimony is those were true and
accurate copies?

A.    Yes.

Q. Thank you. I’m going to hand you what’s
been marked Exhibit 1.

(Exhibit No. 1 was marked.)

A. Thank you.

Q. And these are in no particular order, Mr.
Opiela. I just selected these out of the voluminous
package because. I had some questionsabout
them?

A. Okay.

Q. If you know, fine; if you don’t -- this one we
started out with is not actually one that you are
listed as a "from" or a "to," but it appears to be an
e-mail sent by Congressman Smith to Mr.
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Interiano asking who is responsible for the Aaron
Pena switch. Do you know if that refers to the
switching of parties?

A. I didn’t write this e-mail, but my belief it was.

Q. Okay. Now, it indicates in this e-mail that
"EO," which I assume is you, just told me that
Interiano said that we would be finished by
Thursday and Congressman Smith says no way;
he has to talk to all 23 members again. And the
rest of the e-mail speaks for itself.

What my question is is at that point in time, was
there a draft congressional redistricting map that
had been circulated by members of the
congressional delegation to the state legislative
staff people working on redistricting?

A. No. We had not provided a draft map to the
Legislature by that point.

Q.    My questions really want to go to the issue
of when that first map appeared. I mean, I
assume that congressional members, based on all
these e-mails I’ve ready, that at some point there
was a map sent down to Texas from the
congressional delegation; is that correct?

A. Yes.

Q. Okay. And do you know roughly when that
was?

A. That was -- the map that was distributed to
members of the Legislature?

Q. Yes, sir.

A. On or about April 12th of 2011.
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Q. How is that map transmitted from the
delegation. Was it through you?

A. I was asked to deliver the packet that Lamar
had prepared.

Q. And who did you deliver it to?

A. Gerardo Interiano, Ryan Downton, Doug
Davis, Reb Wayne.

MR. DE LEON: Do you need the spelling for
that?

THE WITNESS: Which one do you need the
spelling for?

COURT REPORTER: At the end.

A. Are you asking who it was delivered to among
the members of them Legislature?

Q. (BY MR. HEBERT) Yes, sir. State officials or
staff members.

A. Okay. Two additional    people were
Representative Todd    Hunter and Travis
Richmond.

Q. Representative Travis Richmond?

A. No.

Q. Were these people that you were told to give
the plan to or are these people you made the
decision to deliver the plan to?

A. Every communication I had was on behalf of
my clients.

Q. Who is Reb Wayne?
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A. Reb Wayne is the executive assistant to the
lieutenant governor.

Q. And Representative Hunter is a member of
the Legislature?

A. Yes.

Q. And he’s a Republican?

A.    Yes.

Q. And where is his district represented, roughly
what part of the state?

A. Nueces County, Nueces, San Pat, and Aransas
counties.

Q. Travis Richmond, who is he?

A. A staffer for the Governor.

Q .    Now, do you know who drew the map that
you delivered on April 12th?

A. Yes.

Q. And who would that be?

A. Me.

Q. When did you start working on that map. As
soon as the census data came out or early on?

A. That particular map --I can’t recall a specific
date. I was hospitalized with appendicitis for a
week a couple weeks before that. And it was
before that point, but I can’t remember exactly
when.

Q. Well, that’s a good way to kind of demarcate
time periods.

A. Yeah.
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Q. So it might have been, say, in March, perhaps?

A. Perhaps.

Q. Okay. And when you drew the map, I take it
that did you have any instructions on were you
given instructions, I’m not asking for the
instructions. I’m asking if you were given
instructions on what to draw when you drew the
map?

A. I met with each of my clients.

Q. And that would be the Republican members of
the congressional delegation?

A. Yes.

Q. Did you meet with all of them?

A. Yes.

Q. And I take it that part of that -- those
meetings were to get their input before you
actually sat down and drew the map?

MR. DE LEON: Hold on. I’m going to -to the
extent

MR. HEBERT: Without asking for the specific
communication.

MR. DE LEON: -- substance of the

Q. And you don’t remember the number of that
map, what number that plan was?

A. No. No.

Q. We may get to it later.

A. Yeah. In fact I’m not certain it even had a
number. I want to say -- I mean, this is
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literally 6 months ago sort of, so I might have
vague recollection about this. I think it was a
25/11 configuration. But that’s o- without seeing
the map and -- I mean, I’m sure that I could
refresh my memory. There was -- it was in the
produced documents.

Q. Okay. If you could turn to the next page.
Not making much head way here through the
package?

A. Sorry.

Q. That’s okay partially because I’m asking
you a lot of questions about each of these.

The next page there’s an e-mail from you to
Ryan Downton and Mr. Interiano and
Congressman Smith; correct? At the top?

A. Yes.

Q. And it’s a heads up, you say. Changes in
CD12. And that’sCongresswoman Granger’s
district; correct?

A. Yes.

Q. All right. And it was--"Charlie Geren," it
says, "is going to offer an amendment to Plan
C144."

And this is on June 8th. And you describe what
that amendment would do. Charlie Geren is a
member of the legislature?

A. Yes.

Q. And he’s from the Fort Worth area; correct?

A. Yes.
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Q. And below that is a message to you from
Matt Leffingwell. Who is Matt Leffingwell?

A. Deputy chief of staff for Congresswoman
Granger.

Q. Okay. And he indicated in his e-mail to you
that they told Representative Geren about the
fact that about this problem -- that’s their
language --and said he would work on it today.
And you indicate in your e-mail that Geren is
going to offer an amendment to put downtown
Fort Worth back in the congressional district
rather than the Denton County Congressional
District. Do you see that?

A. Yes.

Q.    And you describe it as an easy fix. Do you
see that?

A. Yes.

Q. Was that change made, do you know?

A. My recollection is it was.

Q. Let’s move on, on the next page is an e-mail
to Mr. Interiano from the same Matt Leffingwell.
It poses a question from Congressman Granger
about redistricting.

A. I don’t know where the question is. I don’t a
question mark. Oh, yes, I see it at the end.

Q. And in the e-mail that Mr. Leffingwell
describes in the second paragraph, a suggestion
that if the population of the new congressional
districts, which obviously were not known at that
point, I guess, would be around 701,000?
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A. No, they were known at that time.

Q. That’s right. It was late December that they
came out. And he indicates that Congressman
Granger was told that if she were to loss Wise
County, that would meet the requirement and
that losing Wise County makes sense, he goes on
to describe. Do you see that?

A. Yes.

Q.    Did you ever talk with Mr. Leffingwell or --
let me go back: Did you ever talk to Mr. Interiano
about this request or the suggestion about taking
Wise County out of Congresswoman Granger’s
district?

A. No. I don’t think I ever did talk to Mr.
Interiano about it.

Q. Well, let’s move on then.

A. I don’t think I knew about this e-mail until it
was produced.

Q. Okay. And on the next page there’s an e-
mail * * *
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* * * districts and communities. I believe that under
the map that was passed, the current plan that was
passed, not the current plan, but the plan that was
passed by the C185, that it -- those same
communities, you know, that there are less
opportunities for them to be able to play a
meaningful role in electing congressional members of
their choice. So I’m very concerned about that.

Q. Okay. Now, is -- it says by reconfiguring every
congressional district. The harm isn’t simply that
there’s reconfiguring. The harm is the manner in
which the reconfiguration was done; is that right?

A. Yes. That is correct.

Q. Okay. Paragraph 4, I think it relates to
something you were just saying. Paragraph 4 at the
bottom of Page 2. Let’s let the ambulance go by. It
says the states’s plan was drawn to ensure that
population gains in minority communities from 2000
to 2010 did not afford minority voters increased
electoral opportunity under the state’s plan, it said,
although -though -- that was a period, right?

A. Uh-huh.

Q. What is your understanding of the basis of that
contention?

A. The biggest thing -- and I can tell you just from
being a resident, lifelong resident of the Metroplex,

it’s clear, and the census numbers back me up on
this, that the Metroplex is two of the fastest growing
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areas in the entire country for African-Americans
and Latinos. As matter of fact, you could easily draw
a district -- a Hispanic opportunity district and an
additional African-American opportunity district
besides the one that’s currently there, which is
Congressional District No. 30, that Eddie Bernice
Johnson represents, that the white population in the
Metroplex has grown so much that you could have
another district. And the state, with the way the
maps was drawn, absolutely did not afford minority
voters increased opportunities to elect the candidate
of their choice.

Q. Let me ask a more specific question, Mr. Veasey:
The contention is that the plan was drawn to ensure
that population gains did not afford minority voters
increased electoral opportunity.

Now, you’ve described, as I understand it, the
possibility of additional, you call them opportunity
districts, that’s the term you used?

A. Yes.

Q. What is the basis of your contention that the plan
was drawn to ensure that population gains in
minority communities, that the growth did not afford
minority voters increased electoral opportunity,
rather simply that that’s the effect of the plan?

A. Well, I think the biggest -- probably the most
glaring and obvious example of that would be when
you look at Congressional District 30, that district
was already, you know, sufficiently African-
American enough to -- for the voters in the southern
part of Dallas County to elect the African-American
candidate of their choice which has been Eddie
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Bernice Johnson for at last the last 20 years. And
that district basically was packed and included areas
that were once not too long ago majority white areas.
Now they’re majority African-American areas, and
those    neighborhood    and    precincts    were
unnecessarily put in Congresswoman Johnson’s
district. So that would be just one example of how
minority voters were not afforded, you know,
increased electoral opportunity.

Q. Well, I guess -- and we’ll talk about this more as
we go through the complaint. I’m trying to
understand your understanding about the intent of
the Legislature. That is, did the Legislature in
enacting -- we’ll call it Plan C 185 or the state plan, is
it your contention that the legislature had the intent
of specifically ensuring that minority voters were not
afforded an increased electoral opportunity?

A. Yes, that’s my opinion.

Q. So is it your contention here that the Republicans
were acting with a racial animus, a racial intent, or
with a political intent?

A. Racial.

Q. And what’s the basis -

A. And political.

Q. I didn’t mean to interrupt. So it’s racial and
political?
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Q. What’s the basis for your -- well, first, the
political one, I think, is self-evident. You said it’s an
attempt for the Republicans to continue to control
the delegation. I guess that’s control it visa vis
Democrats?

A. Control it by maximizing the number of
Republican seats.

Q. That’s the political one; I understand that with
respect with what’s alleged here to be a partisan
gerrymander.

Explain to me the racial component of that
allegation?

A. The racial component of that allegation would be
that -- like I stated earlier, you know, despite the
fact that the growth is overwhelmingly Hispanic and
African-American, that the Republicans that drew
the map, they figured out in a very, you know,
clever, racially schemed way, how to draw the map
as to -- so those numbers would be virtually
meaningless. They even figured out a way how to
even, in my opinion, possibly reduce the number of
effective seats that African-Americans and Hispanics
control in our Texas delegation.

Q. Okay. It goes on to say the plan apparently does
so because it favors one class of candidates over
another and disfavors a class of candidates to their
detriment as compared to another class of
candidates.

Tell me about the class of candidates that’s
being favored and the class that’s being disfavored,
please.
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A. The class of candidates that are being favored are
candidates that would be elected by majority Anglo
constituencies.

Q. Okay.

A. And those candidates -

MR. COHEN: We’re going to go ahead and drop the
network now.

Q. (BY MR. COHEN) I’m sorry. Please continue.
Sorry for the interruption.

A. And the African -- and that would definitely favor
the candidates that were selected by Anglo citizens
over candidates that could be selected by African-
American or Hispanic voters.

Q. Okay you haven’t mentioned Democrats, at least
in this context. And you’re a democratic
representative; is that correct?

A. That’s correct.

Q. So the class of candidates that’s being favored is
Republicans, right?

A. Yeah. The white candidates that would be
selected by white voters would be Republicans; that
would be correct.

Q. And the disfavored candidates, are they
Democrats?

A. The candidates that African-American and
Latino voters normally choose to represent their
communities usually are Democrats and they would
be the ones that would be disfavored.
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Q. Okay. Now it says in the next sentence that
Republican leadership did not extend meaningful
opportunities for meaningful and effective
participation in redistricting. Now, define
"meaningful" as it’s used here.

A. I would say that meaningful redistricting would
be, you know, first having hearings in the major
areas and allowing African-American and Latino
citizens to be able to come and testify for or against
these plans. And I don’t think that those hearings
were done favorably so that African-American and
Latino candidates would be able to, you know, voice,
whether or not they thought the plans were fair.

The second thing I would say is that I also believe
that the way that the committee,-the way that the
redistricting committee, and I was a member of the
redistricting committee as a state legislator, I would
say that a lot of the map drawing and a lot of the
changes that were done were done in secret. They
were done to keep the African-American and Latino
members of the redistricting committee sort of
discombobulated and not really knowing what’s
going on. And I thought that that was also unfair,
and made the process of-- and then the participation
part of being able to draw fair maps for all races
impossible.

Q. You actually raised a bunch of questions in my
mind. You said there was an unwillingness or
insufficiency of opportunities of hearings; I think you
said in the major areas or they important?

A. At least -- yeah. I know that -- when I say that,
I’m generally referring to where I live in the
Metroplex.
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Q. Sure. I guess that’s what I want to make sure.
We’re talking about geographic areas and not like
areas of discussion?

A. Right. Exactly.

Q. So, for example, it’s your contention there were
insufficient hearings held up in the Dallas-Fort
Worth area?

A. That would be correct.

Q. And lack of an opportunity for participation by
citizens to testify at hearings?

A. Correct.

Q. Then you talked about the redistricting
committee. You’retalking about the house
committee?

A. That is correct.

Q. Did you attempt to discuss the plan with, I guess
-- first, let’s take it one step back.

If the committee was being run in a way that you’ve
described as unfair, who was running it and describe
the operation that you contend was unfair.

A. The chairman of the committee, Burt Solomons,
man’s and, forgive me, because I don’t remember
everybody’s last names, but Ryan and Gerado who
worked for the speaker, I believe. One of them may
have been counsel to Solomons. But it’s my
understanding that both of those gentleman in some
capacity worked for the speaker of the Texas house,
Joe Straus.

In my opinion, they did not consult with or ask
members of-- that were African-American or Latino
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that served on the redistricting committee, which I
was a member of, questions or did not seek advice
from us from how fair lines could be drawn.

Q. Did you -- their names, if I think you’re talking
about the right people, Gerado Interiano and Ryan
Downton, except I called them Mr. Interiano and Mr.
Downton. That’s who we’re talking about.

Did you attempt to communicate with Mr. Interiano
or Mr. Downton?

A. Well, I’m -- I’m certain that I probably did. But,
you know, I’m the member and their staffers -- and
they should be reaching out to the members of the
committee to ask us how we feel about these
different issues. But instead oftentimes what
happened was -- and I did talk with Burt as someone
who is o

Q. Burt is Mr. Solomons?

A. That would be Mr. Solomons. I did talk with Mr.
Solomons oftentimes and conveyed to him what I
thought. But, obviously, that was not taken into
consideration.

And those house staffers never -- as far as I’m
concerned, they never talked with me and asked me
my opinions on how things should be down. And as
staffers I thought they should have.

Q. Did they discuss things with your staff?.

A. One of them went to law school with one of my
staffers. But I’m not sure exactly what they did or
did not discuss.
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Q. Okay. Do you know specific attempts by your
staffers to discuss these matters with Mr. Interiano
or Mr. Downton?

A. I cannot recall.

Q. Okay. Was it, in your understanding, just you
that was sort of excluded from the process of the
committee or was it all the Democrats? Was it all the
minorities?

A. From what I heard it was all the minorities on
the committee. And that all -- and that, just from
like talking with different people just having casual
talk on the house floor, that a lot of the changes that
were made were done very quickly, you know, very
last minute and no one really knew about them and
they certainly didn’t have any of our, you know, the
things that we were saying during the committee
hearing, the map did not reflect any of those.

Q. Okay. Are there -- to your knowledge, were there
any Anglo democratic members of the committee?

A. There was one. There was Joe Pickett. And Mr.
Pickett is a member of the Legislature from E1 Paso.

Q. Is it your contention that Mr. Pickett was
excluded from the process?

A. You know, I don’t know if he was excluded from
the process or not. I know he’s Mr. Solomons’
roommate.

But I don’t know what type of conversations that he
and Mr. Solomons had.

Q. Okay.
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A. Or he and the staff members, for that matter,
had.

Q. Do you know if any Democratic legislators saw
the plan before it was made public, any other
Democratic legislators?

A. I have not heard any of the Democratic legislator
say that they saw any of the plans before they were
made public.

Q. Same question about the Republican legislators;
do you know whether any or all presumably -- the
plan was presented by Chairman Solomons?

A. Correct.

Q. So we can understand that Chairman Solomons
knew it?

A. Right.

Q. Do you know of any other Republican legislators
to your knowledge that saw it before the plan was
made public?

A . No, I’m not aware of any Republican legislators
that saw it.

Q Okay. The next couple of pages are fairly
technical stuff. Although I do want to take you to
page -- to the Paragraph 9 through Paragraph 18.

A.Okay.

Q.Those are all the plaintiffs in the case, of course.

AoOkay.

Q. Your Paragraph 11, you’re Marc Veasey and you
know yourself.
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Q. Okay. Do you know any of these other plaintiffs?

A. Yes, I do.

Q. How do you know them?

A. Worked with one of them and know another one of
them just from, you know, being a part of the
African-American community in Tarrant County. It’s
someone that I’ve known for a while.

Q    Okay. Did y’all decide together file this
complaint?

A. We did not decide together, but I do know that
one of the plaintiffs on here that I’ve definitely

answer that.

Q. Okay. Is there anything different about 2010
than, say, 2008? 2006? 2004? 2012?

A. Every election cycle is different.

Q. Okay. Now, Paragraph 43 says election data it
illustrates -- this is the last sentence, "Election data
illustrate that under the state’s plan District 23 will
no longer permit Hispanic voters to elect their
preferred candidate of choice."

Again, according to Paragraph 36, they actually
didn’t elect their preferred candidate of choice in
2010 anyway, did they?

A. No.

Q. All right. Paragraph 44, the first sentence: "Even
if the state’s map had maintained the number of
minority opportunity districts at 11, doing so despite
the addition of four new congressional seats in the
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face of the dramatic population growth constitutes
unlawful retrogression and dilution."

Let’s talk about that dramatic population growth a
little bit more. We talked about that before. You said
large increase in both the African-American and the
Latino populations in Texas; correct?

A. Correct.

Q. How many seats o- I think we talked about this
before. How many seats would be necessary, in your
opinion, to not constitute unlawful retrogression and
dilution?

MR. HEBERT: Objection. Asked and answered
before.

Q. (BY MR. COHEN) You can answer.

A. In my opinion, you would at least need one
additional African~American seat and at least, I
believe -- and, you know, but at least two to three
other Hispanic seats.

Q. Two to three?

A. Yes.

Q. Now, what if-- what if there was a large influx of
Latinos but -- and African-Americans, but that large
influx isn’t spread all the way across the state
evenly? For example, if all of the increase were in E1
Paso?

A. Okay.

Q. Would the rest of the state still be entitled under
-- how do we apportion those seats -- does that still
require, you said, a new seat in DFW; right?
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Q. Would you still put a seat in DFW?

A. I mean, that would be so speculative. You would
have to look at the numbers to see exactly what
warranted seats where and so, I mean, it would be
highly speculative for me to say if all the population
was -came in E1 Paso County where the lines would
be drawn.

Q. Okay. All right. Paragraph 45 alleges that the
state’s proposed congressional plan, again, I guess
that’s C185, creates egregious electoral disparities in
North Texas. Is that what we talked about before?

A. Correct.

Q. Large numbers of Hispanics and African-
Americans in the Metroplex?

A. Correct.

Q. All right. Now, there’s numbers talked about in
Paragraph 45. But there’s not actually any
allegation of citizenship rates. That’s a correct
statement, isn’t it?

A. I do not see anything about citizenship rates on
here.

Q. Okay. And, in fact, it says the area, it said, it lost
156,742 Anglos, gained 600,000 Hispanics and
African-American.

So if I understand what you just said, we have a
rough number and it’s rough because it’s only to the
closest 100,000. But we don’t know how many of
those are citizens, right?

A. I do not know how many of those are citizens.
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Q. Okay. Paragraph 46, under the state’s * * *
mind?

A. Yeah. One instance comes to mind. One of the --
the area that is not in my district that I mostly grew
up in is an African-American community in west
Fort Worth known as Como, C 0 M O, the Lake
Como community, which is largely an African-
American community. And after the last round of
redistricting on the senate, the state senator that
represents that area, you know, for the last, I mean
who currently represents that area has never come
to the neighborhood once.

Now, before when the map was old, was drawn the
old way and Mike Moncrief, who was the state
senator who is outgoing major, who is no longer the
major, he just finished probably about 3 weeks ago, a
month ago, finished up his 8-year stint. He felt that
he had to go and get, you know, my grandmother
and the people that went to church out there, he felt
that he needed to be there all the time.

The current senator has never been there to my
knowledge and from the people that live there,
family members, friends I’ve known forever. And,
you know, and she has no intimate or personal
knowledge of what it is like to represent that
community, what the needs are of that community.
So that area has just basically just been an area just
-- it was drawn so she would have sufficient
population in her district so that community
wouldn’t be able to be an influence like they were for
the previous state senator that represented that
area. So I think that happens a lot in redistricting.
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Q. So it seems to me you’re saying it’s better when --
I would say everyone’s a part of the process, but it
sounds like it’s from the representative’s perspective.
When that representative is contending for every
vote rather than when he or she has written off one
group or one part of the district, right?

A. Right.

Q. That’s a fair statement. Okay. Same true for
congress?

A. Yes.

Q. Do you feel as though the current representative,
for the district we’re talking about, is that
Representative Burgess or Representative Granger?

A. Representative Burgess and Representative
Granger.

Q. Do you feel as though they are competing for
every vote?

A. No, I do not.

Q. Whose vote have they written off, in your belief?.

A. The African-American and Hispanic vote, in my
opinion. There’s no doubt they’ve written off both of
those votes.

Q. We were talking about our kids before.

A. Uh-huh.

Q. My kids go to public schools. Are your kids in
school yet?

A. Starts kindergarten next week. Will go to public
school.
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Q. Public school. So would you agree that, for
example, a commissioner, a counsel person, a school
board member should have kids in the school; right?

MR. HEBERT: Object to the relevance of the
question.

A. Not necessarily.

Q. (BY MR. COHEN) Okay. Because that person is
able to represent the interest of the school regardless
of whether they have a child in the school?

A. If they are listening to the voters and the people
that make up the population of that particular, you
know, political body or political subdivision, then I
would say that then they’re doing their job.

Q. Okay. The same is true for a legislator.

A. Yes.

Q. Let’s just take a minute. (Brief recess.)

Q. A couple more questions. Let’s go back to the
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EXCERPTS FROM THE DAVIS, No. 11-788,
ORAL AND VIDEOTAPED DEPOSITION OF

RYAN DOWNTON

August 12, 2011

Q. Okay. Was there any attempt to create an
additional Latino majority district in South Texas?

A. And you’re on the Congressional map now?

Q. Yes.

A. Well, we did create a new one in South Texas.
There was an effort to create a district anchored in
Cameron County.

Q. But in terms of evaluating districts that run along
the coast of Texas, that’s not a new district,

Page 32

right?

A. You could consider that a swap for I believe
District 27.

Q. When you were drawing the maps, what sorts of
data would you pull up on the computer?

A. Population of the district, deviation, SSVR,
Hispanic population, Hispanic voting age population,
black total population, black voting age population.
I’d pull up different election results. I’d pull up a lot
of different things.

Q. Okay. So that would be in the statistics that you
were looking at as you were tracking the changes
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that you were making, all of those different
characteristics?

A. Yes.

Q. In terms of the shading of the map, what -- what
were the things that you would put on the map?

A. To shade by precinct or by county?

Q.Yes. Would you shade the --

A.Yes.

Q.And what would you use?

A. I would shade based on different election results. I
think I could shade by SSVR, I’m not positive.

Q. You’re reading my mind. What I was going to ask
you about was to differentiate the statistics that you
saw about districts once you had run a report on
them and the kinds of statistics that you saw on
districts while you were actually mapping, which I
will call running statistics. So, for example, did you
keep a running statistic of the total population of the
district and its deviation so that while you were
mapping you could see how close you were from the
ideal district population?

A. Yes.

Q. Did you also ever use a particular political race as
part of your running data while you were mapping?

A. I usually -- I kept a lot of running data, so yes.

Q. And tell me what political race or races you would
use.
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A. A bunch of different ones. It would depend on the
purpose for why I was having it up there. I would
often have the McCain race up there, Abbott,
Dewhurst, Perry. And, I’m sorry, I’m just giving you
one side of the race, but I would have often both
major candidates up. Different elections from
different years.

Q. Is the 27 in the benchmark not anchored in
Cameron County?

A. It’s split -- I’d say split anchored between
Cameron and Nueces. And the current congressman
there is from Nueces. I’m not sure, but I think the
congressman before that may have been as well, I’m
not sure. But I know they had some concern that
Cameron County as it was drawn was not controlling
that district.

A. My guess would be that the majority of registered
voters from the old 27 are now in the new 34.
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EXCERPTS FROM THE DAVIS, No. 11-788,
ORAL AND VIDEOTAPED DEPOSITION OF

RYAN DOWNTON

August 31, 2011

So the old District 27 and the new District 27, if
you’re trying to ask what changes, they’re totally
different districts.

Q. I’m not going to force you to do this math in your
head, but does it seem right that based on these
numbers, Nueces County’s registered voters make
up just over 50 percent of the total registered voters
in the benchmark CD 27?

A. Yes.
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U.S. Department of Justice
Civil Rights Division

Office of the Assistant Attorney General
December 1, 2011

The Honorable Greg Abbott
Attorney General of Texas
P.O. Box 12548
Austin, TX 78711-2548

Dear General Abbott:

I was disappointed to receive your letter of
December 1, 2011, which grossly mischaracterizes
the United States’ position as to the litigation you
filed, Texas v. United States, Civ. No. 11-1303
(D.D.C.), seeking preclearance under Section 5 of the
Voting Rights Act for Texas’ statewide redistricting
plans. I am writing to correct the numerous factual
inaccuracies and errors of omission in your
correspondence.

The Department of Justice is committed to
resolving this redistricting case, and all of its many
other pending redistricting cases and administrative
submissions, as quickly and cooperatively as the
circumstances permit. However, to be clear, the
State of Texas bears the responsibility for any delays
in the preclearance process- by waiting until the end
of its legislative session and even into a special
session before passing its redistricting plans, by
further delay after passage in seeking preclearance,
and by inexplicable litigation decisions that have
slowed the resolution of this matter.
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The U.S. Census Bureau released Texas’
redistricting data to the State on February 17, 2011.
Although the State Legislature passed its House and
State Senate redistricting plans on May 23, 2011,
and passed the Congressional plan on June 24, the
State nonetheless waited until July 19 to seek
preclearance for any of those plans through this
litigation.

Thereafter, almost immediately after this action
was filed, the Department offered an expedited trial
date of October 17 - but the State sought summary
judgment rather than attempting to proceed to a
trial. The Department has maintained from the
outset that this action could not be resolved by
summary judgment, as the Court’s order denying the
State’s motion now makes clear. Indeed, at a
S~ptember 21 scheduling conference, the Court itself
offered the State the opportunity of a speedy trial
setting instead of proceeding with a summary
judgment motion, but the State also refused that
offer and insisted on seeking summary judgment.
The State has taken this course knowing full well
that candidate qualifying under the State’s own
schedule was to begin in November 2011.

The concerns you express regarding the conduct
of discovery in this matter are unfounded. The
Department conducted all discovery within the
schedule set by the Court, and has devoted
substantial resources throughout to resolving this
matter as expeditiously as possible.

The Department cannot agree to withdraw its
motion to hold the case in abeyance while the
Supreme Court considers the State’s applications for
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a stay in Perez v. Perry, Civ. No. 11-360 (W.O. Tex.).
As we noted in our motion, under the governing case
law, the court-drawn interim redistricting plans
from Perez could become the new benchmarks for
determining whether the statewide redistricting
plans at issue in the D.C. District Court case will
receive preclearance under Section S. Indeed, you
acknowledge that possibility in your stay
applications. If the benchmark plans change, then
the case in the D.C. District Court will be a different
case, and new discovery and expert analysis will be
required. It would be a waste of resources to spend
time preparing for a trial in mid-December based on
the current benchmarks, if we will know very shortly
whether the plans adopted by the Perez court will be
new benchmarks.

We also disagree with your suggestion that the
Department objected to the State’s request for a
status conference. We did not; we advised the Court
only that a status conference would be premature
before the Supreme Court’s decisions on the State’s
stay requests, and in fact the district court has today
scheduled a status conference for December 7, 2011.

Once the Supreme Court issues its ruling on the
stay requests in the Perez case, which we anticipate
will happen in the next few days, we are prepared to
proceed. However, I am sure that you can appreciate
the need to be efficient with the resources of the
Court, the Department, the State, and the other
parties to this litigation; and we should not go
forward until we have a clearer idea of the issues to
be decided for Section 5 review.
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I have great confidence in the dedicated career
attorneys in my office, who not only have handled
this matter with the utmost professionalism and
diligence, but also have maintained a respectful
working relationship with the attorneys in your
office. We remain prepared to focus on cooperative
efforts to make the most judicious use of the
resources of the Court and all the parties.

Sincerely,

Thomas E. Perez
Assistant Attorney General
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MEMORANDUM PRODUCED BY ERIC
OPELIA IN RESPONSE TO DISCOVERY

REQUESTS

April 5, 2011

From: Ashlee Vineyard
[avineyard l@gmail.com]

Sent: Tuesday, April 5, 2011 3:40 PM
To: Gerardo Interiano
Subject: Fwd: FW:
Attachments: 20110405161822763.pdf

Please see attached. It is confidential from Lamar.

"CONFIDENTIAL--Let’s discuss before you show
anyone. - Lamar"

Redistricting Proposal

¯ Maintains the core of current districts unless
requested otherwise

¯ Strives to be fair and reflect the changing
demographics of Texas

¯ Creates four new districts as allowed by the census
results

1. One new likely Republican district in East
Texas

2. One new likely Republican district in South
Texas

3. One new Voting Rights Act district in South
Texas that leans Republican

4. One new Voting Rights Act district in the
Dallas-Ft. Worth area

¯ Results in 25 congressional districts that lean
Republican and 11 that lean Democratic.
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EXCERPTS FROM TRIAL TESTIMONY OF
TERRYSA GUERRA

MR. NOTZON: Robert Notzon for the NAACP. May
it please the Court.

Terrysa Guerra, having been first duly sworn,
testified as follows:

EXAMINATION

BY MR. NOTZON:

Q. Please state your name for the record.

A. Terrysa Guerra.

Q. And were you born in Texas?

A. Yes.

Q. And where were you raised?

A. Los Fresnos, Texas.

Q. Okay. That’s down in the Valley?

A. Yes. It’s around Brownsville.

Q. And did you go to university in Texas?

A. I did. I went to Texas A&M University in College
Station.

Q. Okay. And what do you do for a living?

A. I work on different campaigns, either consulting
or staffing different campaigns around Texas.

Q. And would you say how many counties would you
have operated in?

A. Numerous counties throughout Texas, North
Texas predominantly but Central Texas and South
Texas as well along the border.
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Q. Okay. And have you had an opportunity to
observe what we’re calling coalitions between
African Americans and Latino voters?

A. Absolutely. Specifically over the last two election
cycles when I worked in North Texas.

Q.And which candidate were you working for?

A. Chris Turner. He was a state representative.

Q.Out of what county?

A. Tarrant County.

Q. Okay. So would you say the majority of your focus
in the last two election cycles, that would be ’08 and
’10, 2010, were in the Tarrant County area?

A. Yes.

Q. Okay. And could you tell the Court, please, what
you have observed in terms of black/brown coalitions
in Tarrant County?

A. Sure. When I first started working in Tarrant
County in 2008 we found that these groups and
organizations of African Americans and Latino
communities had already existed. So when I went in
we began talking to them. We talked to - I
remember specifically an African American group in
southern Fort Worth, a Latino group in northern
Fort Worth, another African American group in
south Arlington. So we were talking to these groups
and when we brought them together we found that
they had already been working together on different
neighborhood issues or issues unrelated to a
candidate. So they were already -- had working
relationships.
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So when we brought them together we gave
them tools obviously to advocate for another cause
that was important to them which was getting the
candidate I was working for elected. And so while I
was there we also brought other folks from those
respective communities into the mix and we found
that we were also forging new relationships between
these different communities as well. So that was my
experience in 2008 and when I went back in --

Q. And let me ask a question.

A. Sure.

Q. In 2008 were those coalitions successful in
electing the candidate of their choice?

A. Absolutely. And by the way, these were all the
same coalitions that helped Senator Wendy Davis
while she was a candidate in 2008 because her
House district was totally in that Senate district as
well.

Q. Okay.

A. And then when I went back in 2010 I found that
those relationships, even the new ones that we had
forged between these communities, still existed. And
so we continued to bring more of the different voters
and folks and leaders in these respective
communities into the mix as well.

Q. And in 2010 were they successful that year?

A. No, they were not.

Q. We’ve heard testimony in this trial about the
heavy Anglo vote that came out in 2010. Would you
tell    the    Court    what    you    *    *    *
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