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I.  The Evidence In the Record Conclusively Disproves Plaintiffs’ Section 2 Claims. 
 
A. Section 2 Requires Plaintiffs to Prove that Voting Patterns Result from 

Racial Considerations. 

To prove a vote-dilution claim under section 2 of the Voting Rights Act, Plaintiffs must 

show that voting preferences are caused by racial considerations.  See, e.g., LULAC v. Clements, 

999 F.2d 831 (5th Cir. 1993) (en banc).  The causation requirement is clear from the text of 

section 2:  

No voting qualification or prerequisite to voting or standard, practice, or 
procedure shall be imposed or applied by any State or political subdivision in a 
manner which results in a denial or abridgement of the right of any citizen of the 
United States to vote on account of race or color . . . .  

42 U.S.C. § 1973(a) (emphasis added).1  Line-drawing of the type undertaken by legislative 

redistricting bodies can only result in the abridgement of the right to vote on account of race or 

color where racially polarized bloc voting exists.  See Clements, 999 F.2d at 853–55. 

Section 2’s legislative history confirms this understanding.  The Senate Report to the 

1982 VRA amendments stated that Congress intended the amendment to codify the vote-dilution 

standard announced in Whitcomb v. Chavis, 403 U.S. 124 (1971), and White v. Regester, 412 

U.S. 935 (1973): “The amendment also adds a new subsection to section 2 which delineates the 

legal standard under the results test by codifying the leading pre-Bolden vote dilution case, White 

v. Regester.”  S. Rep. 97-417 at 2, reprinted in 1982 U.S.C.C.A.N. 177, 179 (1982); see also id. 

at 19 (referring to White v. Regester and Whitcomb v. Chavis); id. at 149 (Additional Views of 

                                                 
1 Congress added the “results in” language in 1982 for the express purpose of overruling City of Mobile v. Bolden, 
446 U.S. 55 (1980), which held that section 2 required proof of intentional discrimination.  As originally enacted, 
section 2 provided: 
 

No voting qualification or prerequisite to voting, or standard, practice, or procedure shall be 
imposed or applied by any State or political subdivision to deny or abridge the right of any citizen 
of the United States to vote on account of race or color. 

 
79 Stat. 437, quoted in Chisom v. Roemer, 501 U.S. 380, 391 (1991). 
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Senator Robert Dole) (recognizing codification of White v. Regester and Whitcomb v. Chavis). In 

both White and Whitcomb, the Supreme Court held that plaintiffs could prove vote dilution by 

proving that a challenged voting practice had a discriminatory effect, but only where the 

discriminatory result was caused by racially motivated voting.  In Whitcomb, the Supreme Court 

explained that proof of causation is necessary to distinguish vote dilution from mere “political 

defeat at the polls,” Whitcomb, 403 U.S. at 153, something that the VRA could never 

constitutionally address.  Thus under the results test employed by Whitcomb v. Chavis and White 

v. Regester—and incorporated into the VRA by Congress in 1982—plaintiffs are required to 

prove that the alleged harm to minority voters was caused by racially motivated voting by the 

white majority.   

Elsewhere the Senate Report makes clear that Congress understood that its decision to 

adopt the liability standard set forth in Whitcomb and White meant that the “results in” standard 

incorporated an element of causation tied to race.  The Senate Report defines “racial bloc voting” 

as voting on the basis of race: 

[T]here still are some communities in our Nation where racial politics do 
dominate the electoral process.  In the context of such racial bloc voting, and 
other factors, a particular election method can deny minority voters equal 
opportunity to participate meaningfully in elections. 
 

S. Rep. 97-417 at 33, reprinted in 1982 U.S.C.C.A.N. 177, 211 (1982) (emphasis added).  Thus 

“racial bloc voting” exists where “racial politics . . . dominate the electoral process” or “race is 

the predominant determinant of political preference.”  Id. at 28 (emphasis added).  The Senate 

Report confirms that Plaintiffs must prove that racially motivated voting caused their alleged 

injuries, and absent such proof of causation, Plaintiffs cannot establish liability under the results 

test:   
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The results test makes no assumptions one way or the other about the role of 
racial political considerations in a particular community.  If plaintiffs assert that 
they are denied fair access to the political process, in part, because of the racial 
bloc voting context within which the challenged election system works, they 
would have to prove it. 

 
Id. at 34, reprinted in 1982 U.S.C.C.A.N. at 177, 212.  Without proof of race-based bloc voting, 

“it would be exceedingly difficult for plaintiffs to show that they were effectively excluded from 

fair access to the political process under the results test.”  Id. at 33, reprinted in 1982 

U.S.C.C.A.N. at 211, cited in LULAC v. Clements, 999 F.2d at 855.  And the Judiciary 

Committee expressly denied the charge that the proposed amendments would permit courts to 

assume or grant a presumption “that race is the predominant determinant of political preference.”  

Id. at 28 (quoting Subcommittee Report, 41–44).  In short, the VRA does not presume that voting 

patterns are caused by racism, but it requires the plaintiff to prove that they are. 

In Thornburg v. Gingles, 478 U.S. 30 (1986), a majority of the Supreme Court interpreted 

the amended section 2, consistent with the Senate Report, to require proof that divergent voting 

patterns among white and minority voters were caused by racial preferences.  Although Justice 

Brennan’s plurality decision found that plaintiffs need not show that race dictated voters’ 

decisions, a majority of the Court rejected his conclusion.  Nonetheless, he concluded that the 

plaintiffs were merely required to show that white voters preferred different candidates than 

black voters, even if those voting patterns reflected divergent political views rather than racial 

discrimination.  See id. at 74 (Op. of Brennan, J.) (“The legal concept of racially polarized 

voting, as it relates to claims of vote dilution, refers only to the existence of a correlation 

between the race of the voters and the selection of certain candidates . . . .  In order to prove a 

prima facie case of racial bloc voting, plaintiffs need not prove causation or intent.”).   
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Significantly, five Justices rejected the notion that divergent political preferences among 

voting blocs are actionable under the VRA.  Indeed, Justice White disavowed Justice Brennan’s 

claim that “the race of the candidate . . . is irrelevant.”  Id. at 68.  Thus while Justice Brennan 

argued that the race of the voters is dispositive, Justice White disagreed, correctly concluding 

that such a reading of the statute was inconsistent with congressional intent.2  Accordingly, 

Justice White characterized the plurality’s position as “interest-group politics rather than a rule 

hedging against racial discrimination.”  Id. at 83 (White, J., concurring).   

Justice O’Connor, joined by Justices Burger, Powell, and Rehnquist, agreed with Justice 

White that the plurality’s refusal to consider the race of candidates—or the reasons why voters 

rejected minority candidates—was inconsistent with Congress’s intent when it amended section 

2 to incorporate Whitcomb’s “results” test.  Id. at 101 (O’Connor, J., concurring in the judgment) 

(“I agree with Justice White that Justice Brennan’s conclusion that the race of the candidate is 

always irrelevant in identifying racially polarized voting conflicts with Whitcomb and is not 

necessary to the disposition of this case.”).  Justice O’Connor’s concurring opinion went further, 

stressing that the Court could not determine whether minority voters would be excluded from the 

political process if it did not know why voters rejected minority candidates.  She explained that 

the basis for the voters’ decision “would be probative of the likelihood that candidates elected 

without decisive minority support would be willing to take the minority’s interest into account.”  

Id. at 100.  Thus the majority in Gingles rejected an interpretation of section 2 that would allow 

                                                 
2 The Fifth Circuit has consistently rejected Justice Brennan’s conclusion that the race of candidates is irrelevant to 
the existence of legally significant racial bloc voting.  See Magnolia Bar Ass’n, Inc. v. Lee, 994 F.2d 1143, 1149 (5th 
Cir. 1993) (“This court has repeatedly stated that, when statistical evidence is used to establish legally significant 
white bloc voting, the most probative elections are generally those in which a minority candidate runs against a 
white candidate.”) (citing Westwego Citizens for Better Gov’t v. City of Westwego, 872 F.2d 1201, 1208 n.7 (5th Cir. 
1989)). 
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courts to find racial bloc voting based solely on statistical evidence that different groups tend to 

vote for different candidates regardless of the reason for the voting patterns. 

Requiring proof of causation is not a doctrinal dead end, as the Rodriguez Plaintiffs 

suggest, nor does it amount to an intent test, as the NAACP Plaintiffs suggest.  Indeed, proof of 

causation is central to the results test under section 2 and essential to maintaining the statute’s 

constitutionality.  LULAC v. Clements, 999 F.2d 831, 852 (5th Cir. 1993) (en banc), continues a 

consistent line of authority concluding that vote dilution claims under section 2 require proof of 

causation.  Other courts have similarly concluded that plaintiffs claiming vote dilution must 

identify race-based voting patterns to satisfy section 2’s causation requirement.  See, e.g., Nipper 

v. Smith, 39 F.3d 1494, 1523–24 (11th Cir. 1994) (en banc) (“Unless the tendency among 

minorities and white voters to support different candidates, and the accompanying losses by 

minority groups at the polls, are somehow tied to race, voting rights plaintiffs simply cannot 

make out a case of vote dilution.”); Vecinos de Barrio Uno v. City of Holyoke, 72 F.3d 973 (1st 

Cir. 1995) (holding that “plaintiffs cannot prevail on a VRA § 2 claim if there is significantly 

probative evidence that whites voted as a bloc for reasons wholly unrelated to racial animus”); 

see also U.S. v. Charleston County, 365 F.3d 341, 347–48 (4th Cir. 2004) (holding that the cause 

of racially polarized voting is relevant to the totality-of-circumstances inquiry); cf. Muntaqim v. 

Coombe, 366 F.3d 102 (2d Cir. 2004) (applying the clear statement rule to conclude that section 

2, even as construed to require some connection to racial discrimination, could not apply to New 

York’s felon disenfranchisement law without exceeding Congress’s enforcement power and 

“disturb[ing] the balance of power between the States and the Federal Government”), vacated for 

lack of subject matter jurisdiction on reh’g en banc, 449 F.3d 371 (2d Cir. 2006) (per curiam) 

(dismissing appeal and vacating prior opinions after finding that plaintiff lacked standing).   
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The causation requirement is also essential to maintaining the constitutionality of section 

2’s results test because it ensures that the statute does not compel a race-based remedy in the 

absence of either state action or a race-based harm.  Race-based governmental decision-making 

is presumptively unconstitutional.  See, e.g., Miller v. Johnson, 515 U.S. 900, 927 (1995) (“[T]he 

Justice Department’s implicit command that States engage in presumptively unconstitutional 

race-based districting brings the Act, once upheld as a proper exercise of Congress’ authority 

under . . . the Fifteenth Amendment . . . into tension with the Fourteenth Amendment.”) (citation 

omitted).  To avoid a conflict with the Fourteenth Amendment, section 2 must be limited to 

require race-based districting only where it is necessary to remedy invidious discrimination.  See, 

e.g., Shaw v. Hunt, 517 U.S. 899, 909 (1996) (limiting race-based districting to narrowly tailored 

efforts to remedy proximate racial discrimination); see also Bartlett v. Strickland, 129 S. Ct. 

1231, 1245 (2006) (“We must be most cautious before interpreting a statute to require courts to 

make inquiries based on racial classifications and race-based predictions. The statutory mandate 

petitioners urge us to find in § 2 raises serious constitutional questions.”).  Likewise, cabining 

section 2’s directive to redistrict on the basis of race to circumstances where a race-based injury 

exists is also necessary to preserve the statute under Congress’s power to enforce the Fifteenth 

Amendment by “appropriate” legislation.  Cf. City of Boerne v. Flores, 521 U.S. 507, 532 (1997) 

(holding that the Religious Freedom Restoration Act exceeded Congress’s Fourteenth 

Amendment enforcement power because its substantive reach was “so out of proportion to a 

supposed remedial or preventive object that it cannot be understood as responsive to, or designed 

to prevent, unconstitutional behavior.”).  Failure to limit compelled race-based districting under 

section 2 to the rare instances where it is necessary to combat racial discrimination puts section 2 

in constitutional jeopardy.  
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B. The Evidence Proves Conclusively that Partisan Preference, Not Race, 
Predominates Over Other Potential Causes of Voting Patterns. 

The record in this case removes any doubt that partisan preference, not race, is the 

predominant determinant of voters’ decisions in Texas general elections.  The Plaintiffs’ own 

experts in this case have confirmed that Texas voters, when faced with a choice between party 

and race vote so overwhelmingly on the basis of partisan affiliation that any racial preference 

virtually disappears.   

That conclusion is well supported by the experts’ data.  For example, Dr. Richard 

Engstrom, who was retained by the Latino Task Force Plaintiffs, conducted a multi-variate 

analysis of large counties throughout the State and counties in southern Texas.  See Exhibit E-7, 

Report of Dr. Richard Engstrom.  According to Dr. Engstrom’s analysis, 71-77% of Anglo 

voters in Dallas County voted for the Republican in the 2008 and 2010 general elections 

regardless of either candidate’s race.  Thus 72% of Anglo voters in Dallas County supported the 

Hispanic Republican candidate for Texas Supreme Court place 9, Eva Guzman, in 2010.  Her 

opponent, Blake Bailey (an Anglo Democrat) received the remaining 28% of the Anglo vote.  In 

2008, Anglo voters in the same county supported Republican John Cornyn over the Democratic 

candidate, Rick Noriega, at approximately 70.6%.  Thus, Anglo support for the Anglo 

Republican was, if anything, slightly less than Anglo support for the Hispanic Republican two 

years later.3  Conversely, Anglo voters were somewhat more likely to vote for Mr. Noriega than 

Mr. Bailey. All of the other contests Dr. Engstrom measured in Dallas showed essentially 

identical rates of Anglo support for Republican candidates (71-77%) over their Democratic 

                                                 
3 The high level of Anglo support for Ms. Guzman was evident in every county Dr. Engstrom studied except for 
Travis County, where Anglo voters showed consistently higher levels of support for Democratic candidates 
generally.  And, even in Travis County, Dr. Engstrom found that 50.1% of Anglos supported Ms. Guzman, a level of 
support higher than any contest except the 2008 Supreme Court race, where 52 percent of Anglos supported the 
Republican. 
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opponents, although he only studied races involving Hispanic-surnamed candidates and only one 

contest involving a Hispanic Republican.   

Dr. Engstrom also estimated that 81.1% Hispanic voters in Dallas supported the Hispanic 

Democrat, Linda Chavez-Thompson, in her race for Lieutenant Governor in 2010.  In the same 

election 81.5% of Hispanic voters supported the Anglo Democrat over the Hispanic Republican 

running for Texas Supreme Court.  Meanwhile, Dr. Engstrom also estimated that 82.5% of 

Hispanics in Dallas County supported the Democrat running in the 2010 Land Commissioner 

contest.  Proof that Hispanics in Dallas County generally supported the Democratic candidate is 

irrefutable, while proof that Hispanics based their decision on the candidate’s race is non-

existent.  Meanwhile, in all three of these races, more than 99% of African American voters are 

said to have supported the Democrat.  These patterns are evident in all of the counties Dr. 

Engstrom surveyed.  The tendency to vote solely on the basis of party remains consistent when 

contests involving African-American candidates are added to the analysis.  See Exhibit E-19, 

Rebuttal Report of Dr. John Alford, at 4 (2008 statewide bi-variate and exit polls).  

Of course, Dr. Engstrom is hardly alone in confirming that party affiliation, and not race, 

accounts for the differences in voting behavior in Texas general elections.  Dr. Morgan Kousser, 

who testified for MALC, also reported that Texas voters do not alter their votes based on the race 

of the candidates, but rather remain steadfastly committed to their party affiliation.  According to 

Dr. Kousser’s estimates, Anglo voters support Republican candidates roughly 85% of the time, 

regardless of their race; Hispanics support Democratic candidates at roughly 66%, even where 

an Anglo Democrat faces a Hispanic Republican; and African-Americans support Anglo or 

Hispanic Democrats at a rate greater than 90%.  See Exhibit E-2, Report of Dr. J. Morgan 

Kousser, at 53, Table 16.   
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Dr. Stephen Ansolabehere, the Rodriguez Plaintiffs’ expert, reported similar findings: 

“These analyses suggest that Whites vote for one type of candidate at least 70 percent of the 

time, on average.  On average, 75 percent of Hispanics and more than 90 percent of Blacks vote 

for a candidate other than the one chosen by the vast majority of Whites.”  Exhibit E-15, Report 

of Dr. Stephen Ansolabehere, at 29.  He later clarifies: “Areas that are overwhelmingly White 

vote 70 to 80 percent Republican.  Areas that are overwhelmingly Hispanic or Black vote 

overwhelmingly Democratic. Hispanic areas mirror White areas, with 70 to 80 percent voting 

Democratic.  Areas with large numbers of Black voting age population vote over 90 percent 

Democratic.”4  Id. at 32.  Tellingly, no expert or lay witness proffered by Plaintiffs offered any 

evidence or opinion that these differing levels of support for political parties effected a denial or 

abridgement of the right to vote on account of race or color. 

Plaintiffs’ attempts to distinguish this case from Clements only highlight the absence of 

any material difference between the two cases.  The Rodriguez Plaintiffs contend that Clements 

does not apply because Anglos made up the majority of both the Democratic and Republican 

parties at the time Clements was decided, see 999 F.2d at 861, but the percentage of Anglos who 

support Democrats has declined to the point that party is now a proxy for race.  In effect, the 

Rodriguez Plaintiffs claim that section 2 should now be used as a lever for one of the two 

dominant political parties, amplifying the constitutional infirmities that already confront the 

VRA.  This claim is factually unsupported and legally insufficient to distinguish this case from 

Clements.  First, the evidence shows that a significant percentage of Anglo voters tend to support 

                                                 
4  While Dr. Ansolabehere maintains that race somehow continues to influence voter choice, his attempt to support 
his premise reveals that the opposite is true.  Indeed, Dr. Ansolobehere’s own data simply confirm the numbers he 
identified for generic party support.  He compares the Hispanic and Anglo support for Rick Perry, David Dewhurst 
and Congressman Blake Farenthold, each of which shows whites supporting the Republican candidate at between 70 
and 80 percent and Hispanics supporting the Democrat at approximately 75%.  See Exhibit E-15, Ansolabehere 
Rep., at 32. 
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Democrats.  Since the record does not contain any evidence showing what percentage of the 

Democratic Party is made up of Anglos, there is no proof that Anglo participation in the 

Democratic Party has declined to the point of legal insignificance.   

Second, and more importantly, treating party as a proxy for race produces anomalous 

results unless party affiliation perfectly tracks racial divisions.  When it does not—as in this 

case—the problem identified by the Clements court still exists: if the mere defeat of Democratic 

candidates proves vote dilution, the Court has two problematic remedial options: (a) provide a 

remedy to African-American and Latino Democrats but not Anglo Democrats or (b) provide a 

remedy to Democrats regardless of race.  Cf. id. (“If we are to hold that these losses at the polls, 

without more, give rise to a racial vote dilution claim warranting special relief for minority 

voters, a principle by which we might justify withholding similar relief from white Democrats is 

not readily apparent.”).  The alleged victims in this case, as in Clements, are identifiable 

predominantly by party, not race or ethnicity. 

Plaintiffs’ contention that party is a proxy for race is at odds with the evidence of voting 

behavior in this case (just as it was in Clements) because the record clearly reveals that party 

predominates over race in both Democratic and Republican voting patterns.  In Clements, the 

Court observed that both parties slated minority candidates, and voters regularly chose party over 

race when they cast their ballots.  The same has been established conclusively in this case.  The 

evidence is clear: party is not a proxy for race.  Rather, party overwhelms race as the 

predominant determinant of voters’ preference at the polling place.  See, e.g., Trial Tr. at 

1790:22–25 (Testimony of John Alford) (“[W]here there’s a choice between partisanship and 

race or ethnicity, there simply isn’t any discernible impact left for ethnicity in general election 

voting.”).  The Clements court focused on similar evidence when it concluded that party was 
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more predictive of voting decisions than race: “white voters in most counties, both Republican 

and Democratic, without fail supported the minority candidates slated by their parties at levels 

equal to or greater than those enjoyed by white candidates, even where the minority candidate 

was opposed by a white candidate.”  Clements, 999 F.2d at 861. 

In their attempt to avoid the impact of Clements, the Rodriguez Plaintiffs expose one of 

the most significant defects in Plaintiffs’ collective section 2 claims: the harm alleged to result 

from the challenged plans does not fall disproportionately on members of any racial or ethnic 

group.  The legal significance of this fact is beyond question.  A disadvantage allegedly caused 

by a redistricting scheme is not cognizable as vote dilution under section 2 of the Voting Rights 

Act if the injury is “shared equally among all members of the Democratic Party.”  Id. at 852. 

C. Plaintiffs Cannot Avoid the Evidence by Shifting the Burden of Proof to the 
Defendants. 

The Rodriguez Plaintiffs argue that merely demonstrating how voters from different races 

tended to prefer different candidates somehow shifts the burden and requires the State to explain 

why voting patterns are not racially motivated.  See Rodriguez Post-Trial Brief at 12–13.  

Plaintiffs’ burden-shifting theory is unfounded.  The ultimate burden of proving vote dilution—

and therefore racial bloc voting—rests with Plaintiffs.  In Johnson v. De Grandy, 512 U.S. 997 

(1994), for instance, the Court rejected the United States’ argument that proportionality should 

be treated as an affirmative defense.  The Court found “no textual reason to segregate some 

circumstances from the statutory totality, to be rendered insignificant unless the defendant pleads 

them by way of affirmative defense.” Id. at 1021; cf. White v. Regester, 412 U.S. at 765–66 

(“The plaintiffs’ burden is to produce evidence to support findings that the political processes 

leading to nomination and election were not equally open to participation by the group in 

question . . . .”).  Similarly, in Nipper v. Smith, 39 F.3d 1494, 1524–25 (11th Cir. 1994) (en 
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banc), the Eleventh Circuit held that the “section 2 plaintiffs must demonstrate, through the test’s 

objective factors taken as a whole, that a voting community is driven by racial bias and that the 

challenged electoral scheme allows that bias to dilute the minority population’s voting strength.”   

There is no legal support for the claim that a section 2 defendant somehow bears the 

affirmative burden of disproving that voting is polarized on account of race or ethnicity, nor is 

there any basis for the implied claim that the State is not entitled to rely on Plaintiffs’ evidence.  

Defendants are entitled to rely on all evidence in the record, including the opinions and analysis 

offered by Plaintiffs’ own experts.  See, e.g., Nipper, 39 F.3d at 1124 n.61 (“We do not mean to 

create a requirement that the defendant present evidence of the lack of racial bias in the voting 

community as a formal affirmative defense; he or she may always elicit such testimony on cross-

examination of the plaintiff’s witnesses.”).  The only question is whether the evidence in the 

record proves that voting is polarized because of race.   

Admittedly, LULAC v. Clements did not decide whether section 2 incorporates a burden-

shifting mechanism because the Court did not need to resolve the question in that case.  See 999 

F.2d at 860.  Similarly here, although Plaintiffs’ arguments are wholly without merit, it is not 

necessary to decide that question in this case.  Even if certain facts, when proven by a plaintiff, 

might shift the burden to the section 2 defendant, in this case Plaintiffs’ own evidence confirms 

that voting patterns in general elections are determined by partisan preference, not race.5  

Applying Clements to the record before this Court leads to the conclusion that Plaintiffs cannot 

meet their burden of establishing racially polarized voting under Gingles II and III.  This is true 

                                                 
5 The Rodriguez Plaintiffs appear to argue that LULAC v. Perry relieves Plaintiffs of their burden of proof in this 
case.  Apart from the fact that LULAC v. Perry has no res judicata or collateral estoppel effect on this case, the 
Supreme Court did not address the causation issue in that case, apparently because the parties did not raise it. 
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whether or not causation is a “defensive parry” or an element of Plaintiffs’ proof.6  In other 

words, even if the burden were shifted, there is no evidence for the State to rebut.   

Plaintiffs’ reliance on Teague v. Attala County, 92 F.3d 283, 290 (5th Cir. 1996), is 

misplaced.  Teague did not even purport to modify Clements, nor could it under the Fifth 

Circuit’s rule of orderliness.  See, e.g., McClain v. Lufkin Industries, Inc., 649 F.3d 374, 385 (5th 

Cir. 2011) (“This court’s rule of orderliness prevents one panel from overruling the decision of a 

prior panel.”).  In Teague, the Court determined that plaintiffs, while still required to prove 

racially polarized voting, generally have no burden to “disprove that factors other than race 

affect voting patterns.” Indeed, the record in that case contained substantial evidence of race-

based voting.  See Teague, 92 F.3d at 289.  Expert testimony showed that “in not one of the 

elections . . . analyzed was there any significant white voter support for the black candidate and 

in only two elections did that support exceed 25%. . . .  Overall, an average of 15% support is 

given to the black candidates by the white voters; whereas, 85% of the white voters preferred 

white candidates.”  Id.  Unlike this case, the Teague court was presented with at least some 

evidence that “bias exist[ed] in the relevant voting community.”  Id. at 290.  Given the evidence 

of race-based voting in Attala County, Mississippi, the district court in Teague committed 

reversible error by concluding “that the election analysis of the experts failed to prove racial 

polarization and that ‘[f]actors such as a candidate's experience, qualifications, education and 

contact with the electorate are of much greater significance than race to voters in Attala 

County.’”  Id.  

                                                 
6 The Rodriguez Plaintiffs attempt to avoid this evidence by quoting Dr. Alford, out of context, for the proposition 
that “race still matters, in terms of the connection between voters and candidates.”  Rodriguez Brief at 14 (quoting 
Trial Tr. at 1851).  But Dr. Alford’s statement was made in reference to Democratic primary elections, where the 
data indicated that the race of candidates affected voting patterns of African-Americans and Latinos and thus 
demonstrated a lack of political cohesion. 
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Neither the district court nor the Fifth Circuit in Teague addressed the role of partisan 

politics in Attala County elections, nor, it seems, did the evidence in the record.7  The 

conspicuous absence of partisan preference from the discussion in Teague may be a function of 

the electoral districts at issue—county supervisor and county constable districts in Attala County, 

Mississippi.  See id. at 284.  The opinion suggests, though it does not state expressly, that 

elections in those districts were nonpartisan.  (The words “Democrat” and “Republican” do not 

appear once in the Court’s opinion.)  Most significantly, the Court concluded its brief discussion 

of LULAC v. Clements with the following statement: “That case concerned a different problem—

the role of partisan politics.”  Id. at 295. 

D. The Plaintiffs Cannot Meet Their Burden by Invoking the Ancient History of 
Official Discrimination in Texas. 

Plaintiffs appear to believe that they are entitled to a presumption of official 

discrimination that would relieve them of their obligation to prove a race-based voting pattern 

necessary to justify judicially created race-based districts.  Plaintiffs invoke official 

discrimination from the past, but their effort to base this case on historical sins is misguided.  See 

Shaw v. Hunt, 517 U.S. 899 (1996).  Whether or not Texas history is tainted with decades-old 

acts of official discrimination, that history does not relieve Plaintiffs of their burden to prove that 

the official action at issue today either (a) amounts to official discrimination or (b) facilitates 

racial discrimination by voters at the ballot box within the meaning of section 2’s results test.  

Plaintiffs have made no effort to tie historical incidents of official discrimination in Texas to the 

                                                 
7 Houston v. Lafayette County, 56 F.3d 606 (5th Cir. 1995), reversed and remanded a decision by the same district 
court that decided Teague.  See id. at 612.  Similar to the claims in Teague, the plaintiffs’ section 2 claims in 
Houston centered on county supervisor districts in Lafayette County, Mississippi.  As in Teague, there was no 
indication that these were partisan elections.  The Fifth Circuit vacated and remanded because the district court 
disregarded the plaintiffs’ experts’ statistical analysis of voting patterns entirely and because the court’s findings 
were “too general” for appellate review.  Id.  The Fifth Circuit explained that statistical evidence of voting patterns 
has probative value even if it does not explain voters’ motivation.  See id.  The Fifth Circuit criticized the district 
court not only for committing the same error as it had in Teague but also for using the same opinion.  See id. at 612 
n.7 (“[A]t least half of the analysis section of the district court’s opinion in this case is identical to that in Teague.”).   
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facts as they exist in 2011.8  Their failure to produce facts supporting their claims is symptomatic 

of Plaintiffs’ broader approach to their burden of proof in this case, which treats both the Gingles 

factors and the Senate factors as boxes to be checked without reference to the ultimate question 

whether voters have been denied an equal opportunity to participate in the political process. 

II.  Plaintiffs Have Failed To Satisfy The First Gingles Precondition As To The 
Congressional Plan. 

Section 2 places the burden of proof squarely on Plaintiffs and therefore requires that 

they prove the State could have successfully created a congressional redistricting plan with more 

Latino or African-American opportunity districts than the enacted plan.  The Fifth Circuit has 

made clear that “vote dilution claimants [must] prove that the minority group exceeds 50% of the 

relevant population in the demonstration district” and the relevant population in the district is 

limited to “voting-age and citizenship.”  Valdespino v. Alamo Heights Indep. Sch. Dist., 168 F.3d 

848, 852–53 (5th Cir. 1999).   

A. The Alleged Limitations of ACS Data Do Not Undermine Its Credibility Or 
Utility In Redistricting . 

Recognizing that they will not be able to satisfy the citizen voting age population 

requirement of the first Gingles precondition, the Rodriguez Plaintiffs and the NAACP Plaintiffs 

attempt to undermine the legitimacy of the U.S. Census Bureau’s American Community Survey 

(“ACS”) and the Legislature’s reliance on ACS data during the redistricting process.  This 

argument has no merit.   

In the Fifth Circuit, it is well-established that “[c]ensus figures are presumed accurate 

until proven otherwise.  Proof of changed figures must be thoroughly documented, have a high 

degree of accuracy, and be clear, cogent and convincing to override the presumptive correctness 

                                                 
8 See Trial Tr. at 192:3–5 (Testimony of Jorge Chapa) (stating that he was not aware of state-sanctioned 
discrimination in voting, restrictive covenants, anti-miscegenation laws, or multi-member districts after 1973). 
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of the prior decennial census.”  Valdespino, 168 F.3d at 853–54; see also Department of Justice, 

Guidance Concerning Redistricting Under Section 5 of the Voting Rights Act; Notice, 76 Fed. 

Reg. 7470, 7472 (Feb. 9, 2011) (“[U]nless other population data used can be shown to be more 

accurate and reliable than the Public Law 94–171 data, the Attorney General will consider the 

Public Law 94–171 data to measure the total population and voting age population within a 

jurisdiction for purposes of its Section 5 analysis.”).  The ACS is an annual nationwide survey, 

conducted throughout the year by the U.S. Census Bureau.  Courts have recognized that the ACS 

replaces “the decennial long form questionnaire, indicating that the Census Bureau finds the data 

to be reliable for certain purposes.”  Benavidez v. Irving Indep. Sch. Dist., 690 F. Supp. 2d 451, 

459 (N.D. Tex. 2010).  During the legislative session, the Legislature relied on the ACS special 

tabulation of citizen voting age population from the 2005-2009 ACS survey, which was the most 

recent data available.   

Plaintiffs claim that the ACS data is “out of date” because of an alleged “lag,” see 

Rodriguez Br. at 7, but they offered no evidence, much less clear and convincing evidence, of a 

more accurate alternative estimate of Latino citizen voting age population throughout the State.  

Plaintiffs offered no evidence at trial to indicate that any published demographic reports contain 

HCVAP estimates that are more accurate than the ACS.  See Trial Tr. at 1682:1-4.  Instead, the 

evidence clearly showed that the ACS is the best estimation of Latino citizen voting age 

population.  See id. at 1680:14-21 (Testimony of Dr. Norfleet Rives) (noting that the margins of 

error at the statewide level are relatively small and that he is confident that the HCVAP data for a 

congressional district is statistically reliable).  Further, Dr. Rives established that the HCVAP 

data in the ACS is reliable because it is relatively consistent with the Spanish Surname Voter 

Registration (“SSVR”) data collected by the Texas Secretary of State.  See id. at 1682:5-23.  
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Even Dr. Ansolabehere, the Rodriguez Plaintiffs’ expert, acknowledged that if additional Latino 

citizens were within a certain region of the state that the ACS allegedly did not account for, there 

should be a corresponding increase in SSVR.  See id. at 1175:9-1176:8.  Accordingly, Dr. 

Ansolabehere’s proposed estimate of HCVAP in certain regions of the state is speculative and 

therefore demonstrably less reliable than the ACS data.   

Furthermore, Plaintiffs have not demonstrated how the alleged “lag” in ACS data 

materially affects any district in Plan C185 or the proposed demonstration plans.  Dr. 

Ansolabehere does not use his proposed estimates to show how the State could have created a 

new Latino or African-American opportunity district in either Dallas-Fort Worth or Harris 

County.  In fact, Dr. Ansolabehere’s proposed alternative estimate for HCVAP provides for the 

same percentage of HCVAP in Dallas County as the ACS.  See Exhibit E-15, Ansolabehere 

Rebuttal Expert Report, Doc. 272.1, at Table 6.  And, while Dr. Ansolabehere estimates the 

HCVAP in Harris County to be 24%—just 1% higher than the 23% figure in the ACS data—he 

makes no effort to describe how the alleged one percentage point difference in HCVAP would 

allow for the creation of new Latino opportunity district in Harris County.  Plaintiffs’ arguments 

regarding the ACS data are therefore legally unfounded and insufficient to satisfy the first 

Gingles precondition. 

B. Section 2 of the Voting Rights Act Does Not Recognize or Protect Coalition 
Districts. 

For the reasons discussed in the Defendants’ Post-Trial Brief, section 2 does not require 

the State to create or maintain so-called “coalition” districts.  See Defendants’ Post-Trial Brief at 

18–26.  Compelling the states to draw electoral districts where multiple racial and ethnic groups, 

none of which forms a majority of voters, are joined by nothing more than a shared preference 

for Democratic candidates finds no support in the text of section 2.  See Bartlett, 129 S.Ct. at 
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1243 (“Nothing in § 2 grants special protection to a minority group’s right to form political 

coalitions.”); LULAC v. Perry, 548 U.S. 399, 446 (2006) (“If section 2 were interpreted to 

protect this kind of influence, it would unnecessarily infuse race into virtually every redistricting, 

raising serious constitutional problems.”); Session v. Perry, 298 F.Supp.2d 451, 483 (E.D. Tex. 

2003) (three-judge court) (“A minority group lacking a majority cannot elect its candidate of 

choice, and denying the group a separate district cannot be a denial of any opportunity protected 

by the Act.”).  In a state as large and diverse as Texas, the very existence of such political 

coalitions, together with the proof that nearly one third of Anglo voters will support any 

Democratic candidate in a general election and appear more than willing to support Latino and 

African-American candidates in primary elections, confirms that there is no need or justification 

for a race-based remedy. 

C. The Legislature’s Decision Not to Preserve the Purported “Tri-Ethnic 
Coalition” in CD 25 Does Not Violate Section 2 or the Fourteenth 
Amendment. 

As the Rodriguez Plaintiffs concede, CD 25 in the benchmark plan is a crossover 

district.9  Post-Trial Brief of Rodriguez Plaintiffs (Doc. 410) at 18 (“Travis County and the City 

of Austin, in the form of their long-operative, robust tri-ethnic voting coalition centered on 

current CD25, fall precisely into the Bartlett-De Grandy construct for crossover districts.”).  As 

such, it is not protected by section 2 of the VRA.  See Bartlett v. Strickland, 129 S.Ct. at 1248.   

The Rodriguez Plaintiffs contend that while the VRA does not protect CD 25, the 

Constitution requires CD 25 to be retained through the redistricting process.  Based on dictum 

from Bartlett, the Rodriguez Plaintiffs contend that Plan C185 is unconstitutional because the 

                                                 
9 As the Court in Bartlett explained, a “crossover” district is a district in which African-Americans or Latinos make 
up less than 50% of voters but can usually elect their candidates of choice with reliable crossover voting by 
members of the Anglo majority.  See Bartlett, 129 S. Ct. at 1242. 
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Legislature “purposefully destroy[ed] an operative crossover district”—CD 25.  Rodriguez Post-

Trial Brief at 24.   

Read in context, however, Bartlett simply recognizes the Constitution’s protection of all 

voters—including voters in a crossover district (or any district)—from intentional racial 

discrimination, not any sort of constitutional protection of crossover districts themselves: 

And if there were a showing that a State intentionally drew district lines in order 
to destroy otherwise effective crossover districts, that would raise serious 
questions under both the Fourteenth and Fifteenth Amendments. See Reno v. 
Bossier Parish School Bd., 520 U.S. 471, 481-482, 117 S.Ct. 1491, 137 L.Ed.2d 
730 (1997); Brief for United States as Amicus Curiae 13–14.  There is no 
evidence of discriminatory intent in this case, however. 

Bartlett, 129 S. Ct. at 1249.  The cited portion of Bossier Parish discusses constitutional vote 

dilution claims, which require plaintiffs “to establish that the State or political subdivision acted 

with a discriminatory purpose.”  Bossier Parish, 520 U.S. at 482.  Similarly, the United States’ 

amicus brief addresses a potential exception to section 2’s majority-minority requirement in 

cases “where intentional racial discrimination is shown.”  See Brief for the United States as 

Amicus Curiae Supporting Affirmance, Bartlett v. Strickland, 2008 WL 3861362, at 14 (Aug. 

18, 2008).  Thus Bartlett does not recognize heightened constitutional protection for crossover 

districts, nor does it suggest that the loss of an effective crossover district is a legally cognizable 

injury.  The Court merely recognized that although crossover districts are not protected by 

section 2, the voters who live in crossover districts are protected by the Fourteenth and Fifteenth 

Amendments from intentional discrimination on the basis of race.  

There is no evidence that the Legislature’s treatment of CD 25 resulted from actual intent 

to harm the voters of CD 25 because of their race or ethnicity.  The “tri-ethnic coalition” that 

allegedly inhabits CD 25 is, by definition, united by a single non-racial characteristic: preference 

for Democratic candidates.  Any action taken against the “tri-ethnic coalition” would have the 
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same effect on African-American, Anglo, and Latino voters regardless of their race.  Indeed, the 

Rodriguez Plaintiffs do not contend that the Legislature acted with the purpose of harming voters 

in CD 25 because of their race or ethnicity.  They contend only that the Legislature intentionally 

destroyed “an operative crossover district.”  Rodriguez Post-Trial Brief at 24.  At most, the 

Rodriguez Plaintiffs allege an intent to affect Democratic voters regardless of race.  They fail to 

state a claim for intentional discrimination under the Fourteenth Amendment, much less prove it 

with evidence of purposeful discrimination on the basis of race.  Thus the Rodriguez Plaintiffs’ 

effort to leverage race to preserve a reliable Democratic congressional seat fails. 

The facts and the Rodriguez Plaintiffs’ own complaint reveal that they are merely 

attempting to preserve CD 25 because it is a reliable Democratic district.  This claim has been 

raised and properly rejected before.  See LULAC v. Perry, 548 U.S. at 445–46 (rejecting a claim 

challenging amendments to CD 24, held at the time by Democratic Congressman Martin Frost).  

The Rodriguez Plaintiffs’ effort to lend a racial character to CD 25 tends only to confirm that the 

“tri-ethnic coalition” is defined by nothing more than voters’ preference for Democratic 

candidates.  Named plaintiff Representative Eddie Rodriguez claims that “in current CD25, the 

non-Latino voters support the Latino-preferred candidate in the Democratic primary.”  Rodriguez 

Plaintiffs’ Post-Trial Brief at 22 (citing Deposition of Eddie Rodriguez, Exh. J-54, at 46).  The 

fact that Democratic primary voters in CD 25 have supported the same candidate proves nothing, 

however, because the Democratic candidate—Representative Lloyd Doggett—has not had a 

primary opponent at any time during the current incarnation of CD 25.10  Proof of support for an 

unopposed Democratic candidate proves nothing more than voters’ general preference for 

                                                 
10 Publicly available data from the Texas Secretary of State shows that Congressman Doggett has not been opposed 
in a primary election since 2004.  Historical election data is available on the Secretary of State’s website, at 
http://elections.sos.state.tx.us/elchist.exe.  See also Exhibit D-35, 2008 Democratic Primary Election Results; id., 
2010 Democratic Primary Election Results. 
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Democratic candidates.  Likewise, Representative Dawnna Dukes’s testimony that the “tri-ethnic 

coalition” worked to help elect Congressman Doggett, see Rodriguez Post-Trial Brief at 22 

(citing Deposition of Dawnna Dukes, Exh. J-64, at 35–36), shows only that a “coalition” of 

Democratic voters supports the Democratic candidate in general congressional elections. 

D. None of Plaintiffs’ Demonstration Plans Create More Latino Opportunity 
Districts Than Plan C185. 

Plaintiffs have failed to prove that the State could have drawn additional Latino or 

African-American opportunity districts.  Plaintiffs’ proposed demonstration districts either fail to 

meet the 50% citizen voting age threshold or fail to meet minimum standards of reasonable 

compactness such that they would survive a Shaw attack. 

The Latino Task Force attempts to create nine Latino opportunity districts in its proposed 

Plan C190, but as explained below the districts it creates do not fit Gingles I and raise serious 

constitutional concerns.  The Latino Task Force’s assertion that Plan C185 only creates seven 

Latino opportunity districts is incorrect.  Plan C185 creates eight Latino opportunity districts: 15, 

16, 20, 23, 28, 29, 34, and 35.  See Def. Post-Trial Brief Appx. Table 1.  Although the Latino 

Task Force claims that District 23 is no longer a Latino “opportunity” district, the evidence 

proves that the Legislature maintained District 23’s status as a majority-Latino CVAP and SSVR 

district—even increasing the percentage of HCVAP and SSVR.   

PLAN  HCVAP SSVR 

C100 (Benchmark) 58.4% 52.6% 

C185 (Enacted Plan) 58.5% 54.8% 

 
Exhibit J-1, Plan C100, Red 109 Report; Exhibit J-8, Plan C185, Red 109 Report.  Thus, Plan 

C185 preserves and in fact improves the opportunity of Latino voters in District 23 to elect the 
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candidate of their choice if they in fact vote cohesively, as required by the second Gingles 

precondition.  Further, the Latino Task Force cannot count District 6 in Plan C190 as a Latino 

opportunity district under Gingles.  While the Latino Task Force was able to create a Latino 

opportunity district in Dallas-Fort Worth that had 50.4% HCVAP, this district (District 6) is not 

reasonably compact.  Exhibit J-11, Plan C190, Red 109 Report, Red 315 Report.  If the State had 

created CD 6 as proposed by Plaintiffs, it would have been challenged and struck down as an 

unconstitutional racial gerrymander under Shaw because it is the least compact district among all 

the proposed demonstration plans.  See Exhibit E-18, Giberson Expert Report at 6–7.  Once CD6 

is appropriately removed from consideration in order to comply with the Constitution and 

Gingles, the Latino Task Force’s proposed Plan C190 creates the same number of Latino 

opportunity districts as Plan C185.11   

Likewise, any claim by MALC that their proposed demonstration plans create more 

Latino opportunity districts than Plan C185 is incorrect.  Plans C163 and C164 both purport to 

create eight Latino opportunity districts, which is the same number of districts in Plan C185.  

Although MALC proposed Plan C188 which purports to create nine Latino opportunity districts, 

this plan contains two districts that mirror the very district the Supreme Court found not to 

qualify as a section 2 district in LULAC v. Perry.  Exhibit J-10, Plan C188.  Proposed Districts 

28 and 10 in Plan C188 are not reasonably compact, were likely drawn predominately on the 

basis of race, and do not adhere to traditional redistricting principles.  See id., Red 109 Report, 

Red 315 Report.  Because proposed Districts 28 and 10 are not valid districts under Gingles, Plan 

C188 actually creates two fewer Latino opportunity districts than Plan C185.   

                                                 
11 Plan C190 is also problematic in that it purports to create a new Latino opportunity district in Harris County, but 
only accomplishes this feat by retrogressing an existing Latino opportunity district held by Congressman Gene 
Green.  See Exhibit J-1, Plan C100, Red 109 Report; Exhibit J-11, Plan C190, Red 109 Report.  The same plan also 
ignores traditional redistricting principles as it proposes to redraw District 23 to unseat the incumbent.   
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The NAACP Plaintiffs contend that their proposed Plan C193 creates two more minority 

opportunity districts in the Dallas-Fort Worth area than Plan C185.  Nevertheless, the NAACP 

Plaintiffs concede that the new districts in Plan C193—District 34 and District 35—are coalition 

districts.  Neither Latinos nor African-Americans constitute a majority of the citizen voting age 

population in either demonstration district.  District 34 contains only 15.8% HCVAP and 32.6% 

BVAP (making it a crossover district and thus not entitled to protection under the clear holding 

in Bartlett).  Exhibit J-14, Plan C193, Red 109 Report, Red 202 Report.  District 35 contains 

44.6% HCVAP and 11.2% BVAP.  Id.  Accordingly, because the Legislature is not required to 

draw (or protect) coalition districts under section 2, the NAACP Plaintiffs have failed to prove 

how Plan C193 satisfies Gingles I. 

The same is true of the Quesada Plaintiffs, who allege that Plans C121, C192, and C202 

create a total of 13 minority opportunity districts.  However, a closer look at the data reveals that 

none of these “minority opportunity districts” are true majority districts that satisfy Gingles.  

District 34 in Plans C121 and C192, the Quesada Plaintiffs’ proposed Latino opportunity district 

in Dallas-Fort Worth, has 45.6% HCVAP and 41.8% SSVR.  Exhibit J-2, Plan C121, Red 109 

Report; Exhibit J-13, Plan C192, Red 109 Report.  In Plan C202, CD 34 has only 36.9% HCVAP 

and 31.7% SSVR.  Quesada Exhibit 70, Plan C202, Red 106 Report, Red 202 Report.  None of 

these districts qualify as Latino opportunity districts. 

Plans C121 and C192 create CD 35 as a proposed African-American district with 35.9% 

BVAP and 15.2% HCVAP.  Exhibit J-2, Plan C121, Red 109 Report, Red 202 Report; Exhibit J-

13, Plan C192, Red 109 Report, Red 202 Report.  District 35 in Plan C202 has 36.3% BVAP and 

16.2% HCVAP.  Quesada Exhibit 70, Plan C202, Red 106 Report, Red 202 Report.  None of 

these proposed districts qualify as African-American opportunity districts that could be required 
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by section 2.  Accordingly, because all of the Quesada Plaintiffs’ proposed demonstration 

districts are coalition districts, they have failed to demonstrate that their plans create more Latino 

or African-American districts than Plan C185.  In fact, as detailed below, all of their plans create 

either fewer or the same number of Latino opportunity districts as Plan C185, which creates 8 

Latino opportunity districts.   

CONGRESSIONAL PLAN  LATINO OPPORTUNITY DISTRICTS  
 

TOTAL  
 

Plan C185 
(Enacted Plan)12 

CD15 (71.0% HCVAP) 
CD16 (72.7% HCVAP) 
CD20 (62.9% HCVAP) 
CD23 (58.5% HCVAP) 
CD28 (65.9% HCVAP) 
CD29 (56.3% HCVAP) 
CD34 (71.7% HCVAP) 
CD35 (51.9% HCVAP) 

8 

Plan C192  
(Quesada Plaintiffs)13 

CD15 (67.7% HCVAP) 
CD16 (74.8% HCVAP) 
CD20 (58.1% HCVAP) 
CD23 (70.8% HCVAP) 
CD27 (71.6% HCVAP) 
CD28 (70.5% HCVAP) 
CD33 (56.2% HCVAP) 

7 

Plan C202 
(Quesada Plaintiffs)14 

CD15 (67.7% HCVAP) 
CD16 (74.8% HCVAP) 
CD20 (58.1% HCVAP) 
CD23 (70.8% HCVAP) 
CD27 (71.6% HCVAP) 
CD28 (70.5% HCVAP) 
CD29 (57.1% HCVAP) 
CD33 (56.2% HCVAP) 

8 

 
Finally, the Rodriguez Plaintiffs have failed to demonstrate that Plan C166 creates more minority 

opportunity districts than Plan C185.  Plan C166 creates seven Latino opportunity districts—one 

less than Plan C185—and maintains the current number of African-American districts.  See 

Exhibit J-7, Plan C166, Red 109 Report. 

                                                 
12 Exhibit J-8, Plan C185, Red 109 Report. 
13 Exhibit J-13, Plan C192, Red 109 Report. 
14 Quesada Exhibit 70, Plan C202, Red 106 Report. 
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III.  Plaintiffs Have Failed To Satisfy the First Gingles Factor As To The House Plan. 
 
A. Section 2 Does Not Require The State To Discard Traditional Redistricting 

Principles For The Sole Purposes of Creating Race-Based Districts. 

It is undisputed that the Texas Constitution’s county-line rule is a longstanding, race-

neutral traditional redistricting principle.  See TEX. CONST. art. III, § 26.  Plaintiffs offered no 

evidence at trial that the Legislature’s unwillingness to violate the Texas Constitution, which 

each legislator swore under oath to uphold, demonstrates an intentional effort to avoid drawing 

minority opportunity districts.  Instead, Plaintiffs argue that the county-line rule must give way 

whenever it prevents the Legislature from creating a race-based district.  Plaintiffs’ argument is 

inconsistent with fundamental preemption doctrine and the Supreme Court’s construction of 

section 2. 

Although Plaintiffs do not articulate a specific preemption theory, their argument that the 

State had to choose between the Texas Constitution and the Voting Rights Act suggests implied 

conflict preemption.  See, e.g., Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 372 (2000) 

(“[E]ven if Congress has not occupied the field, state law is naturally preempted to the extent of 

any conflict with a federal statute.”).  Congress clearly has not occupied the field of redistricting 

law.  In order to avoid that conclusion, the Court has construed section 2 and the Equal 

Protection Clause to incorporate traditional redistricting principles such as maintaining political 

subdivisions and county lines.  See, e.g., Abrams v. Johnson, 521 U.S. 74, 92 (1997); Bush v. 

Vera, 517 U.S. at 963; Brown v. Thompson. 462 U.S. 835, 843-44 (1983); Mahan v. Howell, 410 

U.S. 315, 329–30 (1973).  In order to prove that the VRA preempts the Texas Constitution, 

Plaintiffs must therefore establish a specific conflict between the two.  See Crosby, 530 U.S. at 

372–73 (explaining that state laws are preempted if it is impossible to comply with state and 

federal law or if the challenged state law “stands as an obstacle to the accomplishment and 
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execution of the full purposes and objectives of Congress”).  Plaintiffs do not identify any 

conflict in this case; they presume that the Texas Constitution must yield based on the potential 

for conflict.  This is contrary, however, to the general presumption against preemption, which 

applies with particular force when “Congress has legislated in a field which the States have 

traditionally occupied.”  Wyeth v. Levine, 129 S. Ct. 1187, 1194–95 (2009) (alterations in 

original).  Indeed, a legislature’s decision to employ race neutral criteria such as maintaining 

county lines normally rebuts an inference of discriminatory purpose.  Shaw v. Reno, 509 U.S. 

630, 637 (1993). 

Neither Bartlett nor Abrams—the only authorities Plaintiffs cite—offer any support for 

their novel theory that racial considerations should “trump” traditional redistricting principles in 

order to force the creation of additional minority districts.  Instead, in Bartlett, the Court rejected 

the State of North Carolina’s claim that section 2 required it to ignore preserving county lines in 

order to create a crossover district.  See 129 S.Ct. at 1243.  Significantly, the Court recognized 

only that traditional redistricting principles, like the county-line rule, may be superseded by “the 

one-person, one vote principle of the Equal Protection Clause of the United States Constitution.”  

Id. at 1239.  In fact, no such subordination is necessary because the requirement has been 

incorporated in the county-line rule.  See Smith v. Craddick, 471 S.W.2d 375, 378 (Tex. 1971) (it 

is “permissible to join a portion of that county (in which the surplus population reside and which 

is not included in another district within that county) with contiguous area of another county to 

form a district” to comply with the one-person, one-vote mandate); Clements v. Valles, 620 

S.W.2d 112, 114 (Tex. 1981) (“[The] state constitution requires that a county constitute a 

separate district if the population of the county is slightly under or over the ideal population but 

within constitutional limits of variation.”).  In Abrams, the Court found that the district court 
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acted within its discretion in deciding it could not draw two majority-African-American districts 

without allowing racial considerations to predominate over traditional redistricting principles, 

such as preserving county lines.  See Abrams v. Johnson, 521 U.S. 74, 85–95 (1997).  Thus it is 

clear that the Supreme Court has never endorsed the notion that racial considerations should be 

elevated above traditional, race-neutral principles.  The State’s decision to comply with both the 

Texas Constitution and the U.S. Constitution by adhering to its race-neutral constitutional rules 

governing the creation of House districts is well within the State’s province.  Bush v. Vera, 517 

U.S. 952, 978 (1996) (“[States] may avoid strict scrutiny altogether by respecting their own 

traditional districting principles. . . .  The constitutional problem arises only from the 

subordination of those principles to race.”). 

B. There Is No Genuine Dispute About The Meaning Of The Texas 
Constitution. 

 
Plan H283 divides only one county (Henderson) for a reason other than allocating surplus 

population.  As set forth in Smith, this violation of the county-line rule is justified in order to 

comply with the one person, one vote requirement of the Fourteenth Amendment.  Trial Tr. at 

1423:11-22; 1424:15-21.  Plaintiffs claim that Plan H283 contains several more “violations,” but 

what they describe as “county-line violations” are not violations according to the plain language 

of the Texas Constitution.  The text of Article III, § 26 unambiguously requires that where a 

county’s population is too great to form a single district but not great enough to form multiple 

districts wholly within the county, the “surplus” must be assigned to a single contiguous district.  

See TEX. CONST. art. III, § 26 (“[F]or any surplus of population it may be joined in a 

Representative District with any other contiguous county or counties.”); Trial Tr. at 1424:23-25; 

1425-1426:1-3 (Testimony of Gerardo Interiano) (describing the attachment of surplus 
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population from certain counties (such as Williamson, Montgomery, and Collin) to adjoining 

whole counties consistent with the Texas Constitution).  

Plaintiffs obfuscate the issue by contesting the meaning of county-line “cuts” and 

“splits,” but this is merely a semantic dispute.  The Texas Constitution does not define the 

“cutting” or “splitting” of county lines.  The only term that relates to removing part of a county 

to form a House district is “surplus of population.”  When faced with a district that joins part of a 

county to another whole county, the relevant question is whether the division of the county is 

necessary to accommodate a surplus of population.  If it is, the resulting district is consistent with 

the text of the Texas Constitution.  Removing part of a county for a reason other than assigning 

surplus population or complying with the Fourteenth Amendment’s one-person, one-vote 

principle, as the Plaintiffs ask the Court to do, unquestionably violates the Texas Constitution.   

Plaintiffs rely on Clements v. Valles to prove that Plan H283 has more county line 

violations than their proposed plans, but they misconstrue the reasoning in that case.  In Valles, 

the Texas Supreme Court held that the State’s plan violated Article III, § 26 because among 

other things, “three counties, Nueces, Denton and Brazoria, which are entitled to one or more 

representatives, are cut so that their surplus populations are adjoined to two, rather, than one, 

adjoining district.”  Valles, 620 S.W.2d at 114.  Plaintiffs have not alleged that Plan H283 

divides any county surplus among multiple districts.  In fact, dividing a county surplus is exactly 

what Plaintiffs do to create their proposed district joining Hidalgo and Cameron County. 

C. With One Exception, All Of The Proposed House Plans Contain More 
County Divisions Than Are Necessary To Assign Surplus Population. 

 
While Plaintiffs claim that they submitted numerous demonstration maps containing 

more minority opportunity districts than Plan H283, all of these plans contain more violations of 

the Texas county-line rule than the enacted plan.  Plaintiffs offer no race-neutral principle to 
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justify their unnecessary violations of the Texas Constitution.  Rather, they subordinate state law 

to the express, and exclusive, purpose of creating more Latino-majority districts.   

MALC claims that the Legislature failed to create additional Latino opportunity districts 

in various regions of the state and contends that its demonstration plans satisfy Gingles I.  

However, a closer review of MALC’s proposed districts reveals that they either violate the 

county-line rule or are not reasonably compact.  For instance, MALC states that Plan H205 

developed two new districts in West Texas—Districts 81 and 84.  District 81 has three county-

line violations; District 84 has eleven.  Given that District 84’s compactness scores15 are at least 

two times higher than any of the scores in Plan H283, it is not reasonably compact for purposes 

of Gingles.  Compare Exhibit J-29, Red 315 Report with Exhibit J-26, Plan H205, Red 315 

Report.  MALC was able to create these Latino-CVAP-majority districts only by violating the 

county-line rule and subordinating other redistricting principles to race.  

MALC and the Latino Task Force contend that the State violated section 2 by failing to 

create an additional Latino opportunity district by combining surplus population from Cameron 

and Hidalgo Counties.  As explained above, Plan H205’s attempt to combine these surplus 

populations violates the Texas Constitution by splitting Cameron County’s surplus into multiple 

districts.  Moreover, Plaintiffs continue to ignore that the creation of a new district in this region 

affects the composition of other districts throughout the State.  Indeed, the undisputed evidence 

at trial proved that creating such a district in Hidalgo and Cameron Counties would have forced 

the Legislature to violate the county-line rule in other parts of the State.  See Trial Tr. at 

1428:14–1429:8.  Even though MALC’s Plan H205 does create a new Latino opportunity district 

in Cameron and Hidalgo Counties (District 72), it does so by violating the county-line rule at 

                                                 
15 District 84 has the following compactness scores: (1) perimeter to area score of 23.9; (2) area to rubber band score 
of 2.9; and (3) area to smallest circle score of 5.8.  Exhibit J-26, Plan H205, Red 315 Report; Exhibit E-18, Giberson 
Expert Report at 7–8. 
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least 25 times in other regions of the State.  See Def. Post-Trial Brief Appx. Table 3.  

Significantly, Plaintiffs did not submit any proposal to the Legislature (or this Court) that would 

create a new Latino opportunity district in Hidalgo and Cameron Counties without causing 

additional violations of the Texas Constitution’s county-line rule.  See Trial Tr. 1429:1-8 

(Testimony of Gerardo Interiano).   

MALC claims that its proposed Plan H205 creates two Latino opportunity districts in 

Nueces County.  MALC was only able to create two districts with at least 50% HCVAP and 50% 

SSVR by removing a small part of Nueces County into a third district.  See Exhibit J-26, Plan 

H205; see also Trial Tr. at 1466:25–1467:2.  The same is true of the Latino Task Force’s Plan 

H292, which creates two Latino opportunity districts in Nueces County by violating the county-

line rule.  Exhibit J-37, Plan H292; see also Trial Tr. at 1440:7-11.  Because Nueces County has 

a total SSVR of 49.5%, the Legislature reasonably concluded that it could not create two Latino 

majority districts without violating the county-line rule.  See Trial Tr. at 1449:19-23; 1452:10-14.   

Accordingly, Plaintiffs have not proven that additional Latino opportunity districts could 

have been created in West Texas, Hidalgo and Cameron County, or Nueces County without 

violating the county-line rule.     

D. Plaintiffs Failed To Demonstrate That Additional Majority-Minority 
Districts Could Be Created In Other Regions Of The State. 

 
MALC claims that the Legislature failed to draw an additional Latino opportunity district 

in Harris County and that proposed Plan H205 accomplishes that goal.  But the data reveals that 

Plan H205 creates the same number of Latino majority districts in Harris County as Plan H283.   

PLAN  50%+ HCVAP  

DISTRICTS  

50%+  
NON-SUSPENSE 

SSVR DISTRICTS 

TOTAL LATINO 

MAJORITY 

DISTRICTS IN HARRIS 

COUNTY  
Plan H100 141 (66.1%) 141 (59.3%) 3 
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(Benchmark Plan) 143 (64.3%) 
145 (68.9%) 

143 (66.0%) 
145 (66.2%) 

Plan H283  
(Enacted Plan) 

140 (58.5%) 
143 (57.0%) 
145 (56.2%) 
148 (51.4%) 

140 (52.2%) 
142 (53.1%) 
145 (51.6%) 
148 (50.0%) 

4 

Plan H205 
(MALC Plan) 

140 (55.7%) 
143 (52.6%) 
144 (53.0%) 
145 (53.8%) 

140 (51.3%) 
143 (50.8%) 
144 (51.3%) 
145 (50.9%) 

4 

 
Exhibit J-21, Plan H100, Red 106 Report, Red 202 Report; Exhibit-29, Plan H283, Red 106 

Report, Red 202 Report; Exhibit J-26, Plan H205, Red 106 Report, Red 202 Report.  Although 

MALC suggests that District 148 in Plan H283 is not a “new” Latino majority district, the SSVR 

was raised above 50% at the request of Redistricting Committee Vice-Chairman Mike Villarreal 

(D-San Antonio) and MALDEF.  See Exhibit D-70, Declaration of Gerardo Interiano ¶ 4; Trial 

Tr. at 1431:7-20.  Thus, Plan H283 clearly contains the same number of Latino majority districts 

as Plan H205.16  Plaintiffs offered no evidence that the State could have created additional 

African-American opportunity districts in Harris County.  See Def. Post-Trial Brief Appx. Tables 

4, 5.  Plaintiffs contend only that “coalition” districts can be created, but section 2 does not 

require the State to create coalition districts. 

 Similarly, Plaintiffs also contend that the Legislature failed to create an additional Latino 

opportunity district in El Paso.  District 78 in Plan H283 is comprised of 55.2% HCVAP and 

47.2% SSVR.  Exhibit J-29, Plan H283, Red 106 Report, Red 202 Report.  Despite the heavily 

Latino composition of this district, Plaintiffs argue that section 2 required the Legislature to 

increase the SSVR percentage in order to ensure that this District 78 would elect a Democrat 

                                                 
16 Even though MALC purports to claim that District 148 is already a protected district, its proposed Plan H205 
actually retrogresses this district.  Under that plan, District 148 drops from 40.0% SSVR in Plan H100 (the 
benchmark) to 35.7% in Plan H205.  Exhibit J-21, Plan H100, Red 109 Report; Exhibit J-26 Plan H205, Red 109 
Report.  By contrast, Plan H283 strengthens Latino make-up of this district by increasing the SSVR to 50.0%.  
Exhibit J-29 Plan H283, Red 109 Report.   
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instead of a Republican.  However, Plaintiffs offer no evidence that would suggest the 

Legislature was required to create such a district in a region of the state that has 75% Latino 

voting age population other than to maximize Latino representation.  As a result, the 

Legislature’s decision to protect the incumbent Republican in District 78 and maintain the 

existing Latino population levels does not indicate a violation of section 2.  See Bartlett, 129 S. 

Ct. at 1248; Shaw v. Hunt, 517 U.S. 899, 913 (1996). 

IV.  Plaintiffs Have Failed to Establish Under the Totality of Circumstances that 
Either the House or Congressional Plan Will Result in Vote Dilution. 

 
Section 2’s results test requires more than proof that a group cannot elect its preferred 

representatives.  See, e.g., City of Mobile v. Bolden, 446 U.S. at 111 n.7 (Marshall, J., dissenting) 

(“[Vote dilution] looks only to the discriminatory effects of the combination of an electoral 

structure and historical and social factors.  At the same time, it requires electoral minorities to 

prove far more than mere lack of success at the polls.”).  At most, Plaintiffs have proven that the 

State’s congressional and House redistricting plans fail to guarantee them the level of success at 

the polls that they feel they deserve.  In their presentations at trial and in their post-trial briefs, 

Plaintiffs proceed without regard for the ultimate purpose of section 2: to determine whether “as 

a result of the challenged practice or structure plaintiffs do not have an equal opportunity to 

participate in the political processes and to elect candidates of their choice.”  S. Rep. 97-417 at 

28, reprinted in 1982 U.S.C.C.A.N. 177, 206 (1982).     

Plaintiffs have made no serious effort to prove that Plan C185 or H283 will shut Latino or 

African-American voters out of the political process.  Rather, Plaintiffs merely invoke the 

Gingles formula—“elections in Texas continue to be polarized and Latinos are politically 

cohesive and Anglos vote sufficiently as a bloc to defeat the Latino preferred candidate in Texas 

General Elections.”  MALC Brief at 21.  Plaintiffs’ failure to apply Gingles with an eye toward 
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the ultimate question of whether Latinos are excluded from the political process on account of 

race, as opposed to a marginal preference for Democratic candidates, is particularly inappropriate 

in counties such as Cameron, Hidalgo, and El Paso, where Anglo voters could not defeat Latino-

preferred candidates even if they did engage in race-based bloc voting.   

MALC’s discussion of El Paso County epitomizes Plaintiffs’ flawed understanding of 

section 2.  MALC’s argument consists of one sentence: “In El Paso, MALC’s plan 205 creates 5 

reasonably compact districts with majority SSVR, majority HVAP, and majority HCVAP . . . 

compared to only 4 in the Defendants’ plan H283.”  MALC Post-Trial Brief at 18.  The 

possibility of creating an additional Latino-majority Democratic district does not obligate the 

State to create it.  Plaintiffs make no effort to establish that the totality of circumstances in El 

Paso County denies Latino voters an equal opportunity to participate in the political process.  In 

fact, the evidence shows that Democratic voters are consistently successful in electing their 

candidates of choice in El Paso County.  See Exhibit D-38, Secretary of State Election Data for 

El Paso County, Part 1, at 22–26; id. Part II, at 28–32.  This suggests strongly that if Latino 

voters in El Paso County do in fact vote cohesively for Democratic candidates, the Republican 

incumbent in HD 78 has a compelling incentive to respond to their needs.  The fact that one of 

five House members in El Paso County is (according to Plaintiffs) not the Latino candidate of 

choice, without regard to Latinos’ ability to participate in the political process, does not come 

close to satisfying Plaintiffs’ burden under section 2.  If anything, it suggests that the totality of 

circumstances weighs against Plaintiffs because the alleged number of Latino candidates of 

choice elected to the House from El Paso County—four out of five—is proportional to the Latino 

percentage of citizen voting age population.  See Exhibit D-51, U.S. Census Bureau, American 

Community Survey Special Tabulation (estimating El Paso County’s HCVAP to be 74.74%). 
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Of course, the Plaintiffs’ argument is not merely at odds with the circumstances in El 

Paso or other South Texas counties where they perceive a race-driven mandate for 100% 

Democratic control of State House districts.  The argument fails to account for the actual 

circumstances as they obtain in their “totality” throughout the State.  The diversity of Texas is 

well reflected in the composition of its elected representatives, Democrat and Republican alike.  

E.g., Exhibit D-65.  As a result of all of the State’s recent growth, the section 2 arguments being 

made here arise for the first time ever in the context of a state with no literal majority population.  

Plaintiffs thus attempt to compel the creation of several race-based concentrations of distinct 

racial pluralities, rendering the assumptions underlying section 2 largely, if not completely, inapt.   

Meanwhile, as the Plaintiff’s own experts have established, e.g., Exhibit E-4, Murray 

Report, at 7, Texas has long since grown out of its one-party system, and its citizens now make 

their electoral choices not on the basis of race but out of an ideological affiliation with one or the 

other.  See Richard Pildes, The Constitutionalization of Democratic Politics, 118 HARVARD L. 

REV. 28 (2004).  As Professor Pildes observes, the “full emergence of a viable two-party system” 

has been widely regarded as being responsible for the diminution if not outright abolition of 

race-driven politics in preference to a more wholesome, ideological and policy-driven and 

suggests that “the effects of the VRA and other changes have worked their way through two 

generations of elected officials.”  Id.  That observation was borne out by the testimony of 

Congresswoman Eddie Bernice Johnson, who claimed that the differing rates of support for the 

Democratic party among black and Hispanic voters reflected a preference for its policies. 

V. Plaintiffs Have Not Proven that the House Redistricting Plan Violates One 
Person, One Vote Under the Fourteenth Amendment. 

 
MALC and the Perez Plaintiffs claim that Plan H283 violates the Fourteenth 

Amendment’s one-person, one-vote principle because it creates disparities in the population of 
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House districts that are not justified by any legitimate state policy but are “tainted” by political 

and racial considerations and create a discriminatory impact on Latino and African-American 

voters.  They maintain that the State’s plan is unconstitutional under the reasoning of Larios v. 

Cox, 300 F. Supp. 2d 1320 (N.D. Ga.) (per curiam), summarily aff’d, 542 U.S. 947 (2004), which 

struck down redistricting plans for the Georgia House and Senate because the Democratically 

controlled legislature did not consider traditional redistricting criteria, instead pursuing two 

“expressly enumerated objectives: the protection of rural Georgia and inner-city Atlanta against a 

relative decline in their populations . . . and the protection of Democratic incumbents.”  Id. at 

1325.  The result was a House plan in which 90 of the 180 seats deviated from the ideal 

population by more than 4%, to the uniform disadvantage of Republican districts, and half of 

Republican incumbents were paired while Democrats were generally protected.  The record in 

this case shows that the Texas Legislature’s House plan does not approach such blatant abuse of 

the redistricting process. 

A. The House Plan Does Not Target Democratic or Minority Representatives. 
 

The lack of discriminatory incumbent pairings in Plan H283 is sufficient to distinguish 

this case from Larios.  Plan H283 pairs two Democratic incumbents and twelve Republican 

incumbents.  The plans at issue in Larios paired 50% of Republican incumbents in the Georgia 

House and 42% of Republican incumbents in the Georgia Senate.  The Georgia Legislature’s 

failure to protect Republican incumbents provided clear evidence of an improper design.  See 

Larios, 300 F. Supp. 2d at 1347 (“[T]he policy of protecting incumbents was not applied in a 

consistent and neutral way. . . .  On the contrary, it was applied in a blatantly partisan and 

discriminatory manner, taking pains to protect only Democratic incumbents.”).  No such 

evidence exists in this case. 
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Plaintiffs dismiss the lack of Democratic pairings on the ground that the partisan balance 

in the Texas House—101 Republicans and 49 Democrats—made it impossible to target 

Democrats through pairings.  See MALC Post-Trial Brief at 10 n.1.  At trial, their expert testified 

that the Republicans won so many House seats in 2010 that they had to pair Republicans in the 

redistricting plan.  See Trial Tr. at 273:21–274:1 (Testimony of J. Morgan Kousser).    

Plaintiffs have identified the critical difference between Plan H283 and the Georgia plans 

at issue in Larios: there is no evidence that Republicans in the Texas Legislature used the 

redistricting process to reduce the Democratic delegation.  In 2000, Georgia Democrats set out to 

increase their share of power by redistricting a significant percentage of the Republican 

delegation out of existence.  Regardless of what happened at the polls, the redistricting plans for 

the Georgia House and Senate guaranteed wholesale defeat for the minority party.  In 2011, 

Texas Republicans had already gained seats by winning elections in 2010.  At most, the House 

redistricting plan preserves the victories won in legal, preexisting electoral districts.  Indeed, the 

record shows that Plan H283 will likely have the result of reducing the Republican delegation in 

the Texas House from 101 to 99 and increasing the Democratic delegation from 49 to 51.  See 

Exhibit E-16, Expert Report of Michael McDonald, Appendix at 10–13 (identifying 51 districts 

in Plan H283 as Democratic-majority districts based on the Democratic share of statewide 

elections from 2002–2010).   

B. Plaintiffs Have Not Identified Any Injury Caused by the Alleged Pattern of 
Population Deviations in the House Plan. 

 
1. The Record Shows that Plan H283 Does Not Weaken Votes in 

Democratic-Leaning Districts. 
 

Plaintiffs allege that Plan H283 systematically targets Democratic districts, particularly 

minority-controlled districts, by deviating upward from the ideal district population.  In their 
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focus on the percentage of deviation from ideal district size, Plaintiffs ignore the lack of any 

cognizable injury to Democratic voters under Plan H283.  MALC contends that Dr. Kousser 

“thoroughly examined . . . the impact of deviations on minority voters.”  MALC Post-Trial Brief 

at 10–11.  In fact, analysis of the actual impact on voters in Latino and African-American 

majority districts is conspicuously absent from Dr. Kousser’s analysis.  This is convenient for 

Plaintiffs’ claim, but it paints an extremely misleading picture of the impact of Plan H283 which, 

unlike the Georgia plans in Larios, does not dilute the votes of citizens in certain areas of the 

State.  See Larios, 300 F. Supp. 2d at 1347. 

Despite the alleged pattern of overpopulation, the record shows that voting strength is 

uniformly stronger in Democratic districts because the average number of eligible voters in 

Democratic districts is consistently lower than the number in Republican districts.  The statewide 

average VAP is 121,716.  See Exhibit J-29, Plan H283, Red 100 Report.  The average VAP in 

House districts at or above 50% HCVAP is 116,376.  See Exhibit J-29, Plan H283, Red 106 

Report.  The statewide average district CVAP is 99,273.  See id.  In fact, only 14 Democratic 

districts have a citizen voting age population above the statewide average.  See id.; see also 

Exhibit J-29, Plan H283, Red 350 Report. 

The court in Rodriguez v. Pataki, 308 F. Supp. 2d 346 (S.D.N.Y.) (three-judge court), 

summarily aff’d, 543 U.S. 997 (2004), used the same analysis to judge the effect of the New 

York Legislature’s alleged overpopulation of downstate districts.  In Rodriguez, the CVAP 

figures showed that districts in New York City were underpopulated—in terms of eligible 

voters—by 12% and upstate districts were overpopulated by 15.4%.  The court recognized that 

total population is the generally accepted apportionment base, but it found the alternative figures 

to be useful for judging the dilutive effect of the redistricting plan.  Based on the proportion of 
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eligible citizens and actual voters, the court found that “[t]he practical effect of the Senate Plan . . 

. is to dilute the votes of ‘upstate’ residents, not those who reside ‘downstate.’”  Id. at 369.  The 

court noted that the legislature had not used CVAP figures, and it did not purport to favor one 

apportionment base over the other.  The CVAP figures merely showed “that under the 

circumstances of this case, including the fact that the plan is prima facie constitutional, we do not 

need to ignore the reality that the overpopulation of New York City districts has not, in fact, 

diluted the voting strength of ‘downstate’ voters.”  Id. at 370. 

2. The House Plan Does Not Overrepresent Anglo or Republican Voters, 
Nor Does it Harm Democratic or Minority Representatives. 

 
The Perez Plaintiffs point to the proportionality of Anglo population and Anglo electoral 

control in Dallas and Harris County as evidence of the House Plan’s discriminatory impact on 

Latino voters.  In Dallas County, they allege that “Anglos comprise only 33% of the county 

population.  Yet, somehow, under the State’s plan, Anglo voters will control 58% of the State 

House seats. . . .  Obviously, this result required sophisticated line drawing.”  Perez Brief at 9.  In 

Harris County, they claim that “once again, proportionality is totally askew” because Anglos 

make up 33% of the county’s total population but “control 54% of the House seats.”  Perez Post-

Trial Brief at 11.  These disparities between population levels and electoral control, claim the 

Perez Plaintiffs, “certainly besmirch the plan.”  Id. at 11 n.1.   

Total population provides a poor measure of ideal electoral strength, however, especially 

in counties like Dallas and Harris where the Hispanic CVAP lags far behind total population.  In 

fact, the CVAP statistics—obviously the most relevant indicator of electoral power, since only 

voting-age citizens can vote—paint a significantly less dramatic picture of Anglo political 

control in the State’s most populous counties.  Anglo voters make up 51.4% of Dallas County’s 

total CVAP, which is roughly, though not perfectly, proportional to their alleged control of 58% 
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of House districts in the county (presumably a reference to the fact that 8 of the county’s 14 

House seats, or 57.1%, have Republican incumbents in Plan H283).  Similarly, Anglo voters 

make up 48% of Harris County’s total CVAP, again not perfectly proportional to their alleged 

control of 54% of the county’s House seats, but not nearly as askew as Plaintiffs allege.17  

Weighed against the more relevant CVAP statistics, the number of Harris and Dallas County 

House districts “controlled” by Anglo voters tends to besmirch the Perez Plaintiffs’ analysis 

more than the Legislature’s plan. 

3. The Record Does Not Support Plaintiffs’ Argument that the House 
Plan Reflects Inconsistently Applied State Policy. 

 
The Perez Plaintiffs contend that the State was not consistent in its efforts to “maintain a 

SSVR level at 50% or above” because “[i]n District 78, the State’s plan actually lowers the 

existing SSVR.”  Perez Post-Trial Brief at 16.  The implication seems to be that HD 78’s SSVR 

was reduced from a majority in the benchmark plan to less than 50% in Plan H283.  In fact, the 

SSVR in HD78 was reduced slightly from 47.5% in the benchmark to 47.1% in Plan H283.  See 

Exhibit J-21, Plan H100, Red 202 Report; Exhibit J-29, Plan H283, Red 202 Report.  The 

uncontroverted evidence shows that the State maintained HD 78 as an HCVAP majority district 

(56.2% HCVAP) with slightly less than 50% SSVR.  See Exhibit J-29, Plan H283, Red 106 

Report.  The State maintained the status quo in HD78, based on a map submitted by 

Representative Joe Pickett (D-El Paso), in an effort to protect the Republican incumbent.  

Incumbent protection is a traditional redistricting principle that does not violate the Fourteenth 

Amendment or the Voting Rights Act. 

                                                 
17 As a comparison, Latinos make up 51.2% of Bexar County’s total CVAP and control (at least insofar as Latinos 
are a CVAP majority) 70% of Bexar County House districts.  See Exhibit D-51, ACS Special Tabulation (estimating 
Bexar County HCVAP to be 51.19%); Exhibit J-29, Plan H283, Red 106 Report (listing HCVAP figures for Bexar 
County House districts). 
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In a transparent attempt to deny the State any benefit from its agreement to accommodate 

MALDEF’s request to increase SSVR levels in HD 90 and HD 148, the Perez Plaintiffs claim 

that MALDEF sent a letter to Chairman Solomons “specifically repudiating any such request.”  

Perez Post-Trial Brief at 14 (citing letter attached thereto as Exhibit C).  In fact, the letter to 

which they refer does not repudiate MALDEF’s request.  And for good reason, since MALDEF’s 

representative at the April 15, 2011 Redistricting Committee hearing objected to the draft House 

plan’s reduction of Latino population in HD 90 and HD 148.  See Transcript of April 15, 2011 

Hearing at 32:2–12.  In fact, the plan that MALDEF sponsored at the April 15, 2011 hearing, 

Plan H115, created HD 90 with 51.7% HCVAP and 48.9% SSVR and HD 148 with 55.4% 

HCVAP and 51.6% SSVR.  See Exhibit J-23, Plan H115, Red 109 Report.  The plan submitted 

by the Texas Latino Redistricting Task Force in this case creates an identical HD90 and further 

increases HCVAP and SSVR in HD148.  See Task Force Brief at 11; Exhibit J-37, Plan H292, 

Red 109 Report.  Moreover, the uncontroverted testimony shows that the request to increase the 

Latino population of these districts came not only from MALDEF but also from the Vice Chair 

of the Redistricting Committee, Democratic Representative Mike Villareal.  See Trial Tr. at 

1431:11–13 (Testimony of Gerardo Interiano) (“During the hearings both MALDEF and Vice 

Chairman Villareal requested that 148 as well as District 90 in Tarrant County be taken above 50 

percent SSVR.”).  The Perez Plaintiffs’ attempt to impeach the State’s witnesses is not consistent 

with the record or their own exhibits. 

C. Underpopulation of a Single District in Hidalgo County Does Not Establish 
an Equal Protection Violation. 

 
1.  Political Motivations Do Not Violate the Equal Protection Clause. 

Plaintiffs focus on the creation of HD 41 in Hidalgo County as an example of improper 

political motivations behind Plan H283.  They imply that political motivations are prima facie 
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improper after Larios.  See, e.g., MALC Post-Trial Brief at 11 (maintaining that political 

advantage “is the very purpose found to be unacceptable by the Supreme Court in Cox”).  This is 

demonstrably false.  First, MALC neglects to mention that the Supreme Court summarily 

affirmed the district court’s judgment in Larios without opinion.  The U.S. Reports contain two 

opinions in Larios, neither of which is the opinion of the Court.  See Cox v. Larios, 542 U.S. 947, 

947 (2004) (Stevens, J., concurring); id. at 951 (Scalia, J., dissenting).  Second, even the district 

court in Larios did not find that the pursuit of political advantage was inconsistent with the Equal 

Protection Clause.  Further, the Supreme Court explicitly recognizes that Larios did not rely on 

political motivation alone: 

Even in addressing political motivation as a justification for an equal-population 
violation, moreover, Larios does not give clear guidance.  The panel explained it 
“need not resolve the issue of whether or when partisan advantage alone may 
justify deviations in population” because the plans were “plainly unlawful” and 
any partisan motivations were “bound up inextricably” with other clearly rejected 
objectives. 
 

LULAC v. Perry, 548 U.S. 399, 422–23 (2006) (quoting Larios, 1320 F. Supp. 2d at 1352).  

Larios does not establish that political motivation is sufficient to violate one person one vote. 

2.   Protection of the Latino Republican incumbent in HD 41 Did Not 
Injure Latino Voters or Democratic Incumbents. 

 
The fact that the Legislature attempted to protect a Latino Republican incumbent in 

Hidalgo County does not violate one-person, one-vote because the Hidalgo County map does not 

injure Democratic incumbents or dilute the vote of Hidalgo County voters.  In their focus on the 

population deviations in Hidalgo County, Plaintiffs ignore the fact that Plan H283 does not 

impair any Hidalgo County Democratic representative’s chances for reelection.  They also ignore 

the fact that the variation in total population does not carry over to voting-age or citizen-voting-

age population.  The five House districts in Hidalgo County have the following VAP: 104,939 
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(HD 31); 111,643 (HD 36); 114,761 (HD 39); 112,156 (HD 40); and 111,689 (HD 41).  See 

Exhibit J-29, Plan H283, Red 100 Report.  The same districts have the following CVAP: 56,380 

(HD 31); 67,940 (HD 36); 74,275 (HD 39); 69,900 (HD 40); and 79,770 (HD 41).  See Exhibit J-

29, Plan H283, Red 106 Report.  Thus HD 41 has the highest CVAP of all five districts in 

Hidalgo County, and its VAP ranks third out of five.  Whatever disparity exists among the total 

population in the five Hidalgo County House districts, it does not diminish the voting strength of 

voters outside HD 41. 

D. Targeting a Ten Percent Deviation Does Not Indicate Improper Motivation. 
 

Plaintiffs try unsuccessfully to avoid the settled rule that a deviation below 10% creates a 

presumption of good faith by implying that the Legislature’s stated intent to stay within 10% 

total deviation somehow demonstrates a lack of good-faith effort.  There is no authority for the 

proposition that reliance on a 10% threshold is improper.  Larios recognized that legislative 

plans with a total deviation under 10% “are presumptively constitutional, and the burden lies on 

the plaintiffs to rebut that presumption.”  300 F. Supp. 2d at 1341.  In Rodriguez v. Pataki, 308 F. 

Supp. 2d at 366, the district court rejected the argument that the state’s intentional adherence to 

the ten percent rule, which was undisputed in the record, demonstrated a lack of “honest and 

good faith effort” to achieve population equality.  The court held that “an express objective of 

staying within a ten-percent deviation while pursuing other legitimate goals provides no support 

to the plaintiffs’ claim of invidious or arbitrary discrimination or bad faith.”  Id. at 367.  

Similarly, the court in Marylanders for Fair Representation, Inc. v. Schaefer held that the 

objective of staying within a ten percent deviation “demonstrates nothing more than the objective 

of crafting a plan with constitutional population equality.”  849 F. Supp. 1022, 1034 (D. Md. 

1994) (three-judge court).  
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The possibility of drawing a “better” plan is not sufficient to rebut the presumption of 

constitutionality that accompanies a play with less than 10% deviation.  The Supreme Court held 

in Gaffney v. Cummings that numerical deviations “failed to make out a prima facie violation of 

the Equal Protection Clause of the Fourteenth Amendment, whether those deviations are 

considered alone or in combination with the additional fact that another plan could be conceived 

with lower deviations among the State’s legislative districts.”  412 U.S. 735, 740–41 (1973).  

The Court explained that judicial involvement in apportionment “must end at some point, and 

that point constantly recedes if those who litigate need only produce a plan that is marginally 

‘better’ when measured against a rigid and unyielding population-equality standard.  The point 

is, that such involvements should never begin.”  Id. at 750–51. 

VI.  Plaintiffs Have Failed to Prove Intentional Discrimination Under the Fourteenth 
Amendment. 

 
Judicial review of redistricting plans proceeds from the premise that the legislature’s 

“good faith . . . must be presumed.”  Miller v. Johnson, 515 U.S. 900, 915 (1995).  The 

presumption of good faith applies “until a claimant makes a showing sufficient to support” an 

allegation of “race-based decision making.”  Id.  The Supreme Court has found discriminatory 

purpose in the creation of single-member districts when the evidence demonstrates (1) irregular 

boundaries inexplicable on grounds other than race; and (2) direct evidence of intent.  See e.g. 

Bush v. Vera, 517 U.S. 952 (1996); Gomillion v. Lightfoot, 364 U.S. 339 (1960); Miller v. 

Johnston, 515 U.S. 900, 910 (1995).  The common thread in all of these cases is evidence 

showing more than a mere correlation between racial demographics and district boundaries.  See 

Bush v. Vera, 517 U.S. at 968 (“If district lines merely correlate with race because they are 

drawn on the basis of political affiliation, which correlates with race, there is no racial 

classification to justify, just as racial disproportions in the level of prosecutions for a particular 
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crime may be unobjectionable if they merely reflect racial disproportions in the commission of 

that crime.”).   

The record contains no direct evidence that the Legislature’s redistricting plans were 

intended to harm any group of individuals or motivated predominantly by racial considerations.  

Plaintiffs’ Fourteenth Amendment claims therefore rest entirely on Plaintiffs’ circumstantial 

claims that the Legislature did not give enough weight to racial considerations, see, e.g.,Task 

Force Plaintiffs’ Post-Trial Brief at 22 (“[T]he State’s refusal to create additional Latino 

opportunity districts . . . is circumstantial evidence of intent.”).  Ironically, some of the Plaintiffs 

simultaneously complain that the State gave too much weight to racial considerations.  See 

Quesada Post-Trial Brief at 29–32.  The record supports neither theory; rather, it shows that 

political considerations predominated, and the Legislature considered race appropriately and 

only as required by federal law.  See Trial Tr. 908:25-915:15 (testimony of Ryan Downton). 

A. The Record Does Not Support Plaintiffs’ Intentional Discrimination Claims 
Because There Is No Evidence that the Legislature Acted to Harm Individuals 
Because of Their Race or Ethnicity. 

 
To prove intentional discrimination in violation of the Fourteenth Amendment, Plaintiffs 

must prove that the Legislature’s redistricting plans were passed with actual intent to harm 

African-Americans and Latinos because of their race or ethnicity.  See Rogers v. Lodge, 458 

U.S. 613, 617 (1982) (“[I]n order for the Equal Protection Clause to be violated, the invidious 

quality of a law claimed to be racially discriminatory must ultimately be traced to a racially 

discriminatory purpose.”) (quotation marks and citation omitted); Washington v. Davis, 426 U.S. 

229, 240 (1976) (recognizing “the basic equal protection principle that the invidious equality of a 

law claimed to be racially discriminatory must ultimately be traced to a racially discriminatory 

purpose”).  Evidence of disparate impact on African-Americans and Latinos is not sufficient, 
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even if the Legislature was aware that the redistricting plans would have a disparate impact.  

Personnel Adm’r of Mass. v. Feeney, 442 U.S. 256, 279 (1979) (“‘[D]iscriminatory purpose’ . . . 

implies more than intent as volition or intent as awareness of consequences.  It implies that the 

decisionmaker . . . selected or reaffirmed a particular course of action, at least in part ‘because 

of,’ not merely ‘in spite of,’ its adverse effects upon an identifiable group.”).   

Plaintiffs have no direct evidence of discriminatory intent.  Instead, they attempt to state a 

claim under Arlington Heights based on circumstantial evidence of intent.  See Village of 

Arlington Heights v. Metro. Housing Dev. Corp., 429 U.S. 252 (1977).  The Arlington Heights 

factors include: “(1) the historical background of the decision, (2) the specific sequence of events 

leading up to the decision, (3) departures from the normal procedural sequence, (4) substantive 

departures, and (5) legislative history, especially where there are contemporary statements by 

members of the decision-making body.”  Overton v. City of Austin, 871 F.2d 529, 540 (5th Cir. 

1989) (citing Village of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252 (1977)).  

But the Arlington Heights test does not relieve Plaintiffs of their ultimate burden to prove that the 

Legislature acted for the purpose of harming individuals because of their race or ethnicity.  See 

Arlington Heights, 429 U.S. at 264–65 (“[O]fficial action will not be held unconstitutional solely 

because it results in a racially disproportionate impact.”).  Plaintiffs rely entirely on 

circumstantial evidence of alleged disparate impact, awareness of racial demographics, allegedly 

irregular district boundaries, alleged procedural irregularities, baseless speculation by expert and 

lay witnesses, the hearsay of non-legislators, and the hearsay of two legislators opining on 

immigration and Spanish language issues.  Applying the Arlington Heights factors to this 

evidence confirms that the Legislature acted without a racially discriminatory purpose in drawing 

plans C185 and H283.   
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1. Awareness of (Alleged) Disparate Impact Is Not Sufficient to 
Establish Intentional Discrimination. 

 
Plaintiffs’ intentional discrimination claims are based largely on the argument that the 

Legislature was warned that a particular action would be considered discriminatory; that despite 

this warning, and knowing how the action would be construed, the Legislature deliberately 

engaged in the action; therefore, the Legislature acted with the intent to discriminate.  This is 

exactly the kind of showing that the Supreme Court rejected in Feeney as proof of intentional 

discrimination under the Fourteenth Amendment.  See Personnel Adm’r of Mass. v. Feeney, 442 

U.S. 256, 279 (1979).  Plaintiffs’ claims also recall Texas v. United States, 1995 WL 769160 

(D.D.C. July 10, 1995), in which the court granted summary judgment for the State in an action 

to preclear the addition of seven state judgeships in four counties.  The court rejected the United 

States’ argument that the failure to change the “existing electoral system to insure the election of 

minority judicial candidates constitutes evidence of discriminatory purpose.”  Id. at *1.  The 

court explained:  

At most, the United States can demonstrate that Texas legislators knew that the 
existing electoral system was controversial, and that some of these officials 
believed it to be discriminatory.  This showing is a far cry from showing 
discriminatory purpose, i.e., that the State made a deliberate choice not to change 
the existing system “at least in part ‘because of,’ not merely ‘in spite of,’ its 
adverse effects upon” minorities.  

Id. at *2 (quoting Feeney, 442 U.S. at 279).  Evidence that the Legislature was put on notice that 

certain aspects of the State’s redistricting plans would be considered discriminatory does not 

prove that the Legislature intentionally discriminated against anyone.  It merely shows that 

certain individuals—some of whom are associated with plaintiffs in this case—attempted to 

define the scope of liability with self-serving statements in the legislative record. 

2. Plaintiffs Have No Direct Evidence of Intentional Discrimination. 
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Although Plaintiffs were specifically asked whether they had any evidence that the 

Legislature acted with the intent to discriminate against minority voters during the redistricting 

process, no Plaintiff could cite any actual, factually supported evidence of discriminatory intent.  

The Fourteenth Amendment requires Plaintiffs to provide evidence of intentional discrimination, 

on the basis of race, by the state actors who engaged in the specific activity alleged to violate the 

Constitution.  Plaintiffs’ attempt to identify direct evidence of intentional racial discrimination is 

limited to a handful of statements that are either obviously baseless or completely unrelated to 

redistricting.  The Quesada Plaintiffs submit the deposition testimony of Plaintiff Representative 

Marc Veasey (D-Fort Worth), who stated, “In my opinion, all the Republicans, including the 

governor, that worked on redistricting had a specific racial animus in passing the [congressional] 

plan.”  Exhibit J-35, Deposition of Marc Veasey at 32:24–33:1.  Plaintiff Veasey offered no 

factual basis for this accusation.  The Task Force Plaintiffs point to “racial tension” during the 

legislative session, to a statement about immigration reform by “a legislatively-sponsored 

speaker,” and to statements completely unrelated to redistricting by Senator Chris Harris, 

Representative Leo Berman, and Representative Debbie Riddle.  See Task Force Post-Trial Brief 

at 23–24.  Statements by three members opining on issues unrelated to redistricting are simply 

not probative of the intent of the legislature as a body when it enacted plans C185 and H283.  

Their statements do not shed light on the purpose behind their own votes on plans C185 and 

H283, much less the purpose of the legislature as whole.  

The Task Force Plaintiffs argue that the State intentionally discriminated against Latinos 

by relying on the stereotype that Latinos vote for Democrats.18  Specifically, they contend that 

                                                 
18 The allegation that the State stereotyped Latinos as Democrats is apparently based on statements by 
Representative Leo Berman—who was not a member of the Redistricting Committee—to the effect that allowing 
undocumented immigrants to become citizens would “create an instant 25 million Democrats,” and that Republicans 
should not pursue Hispanic voters because “[m]ost Hispanics . . . vote Democrat.”  Task Force Plaintiffs’ Post-Trial 
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the Legislature “collaps[ed] the categories of Latino and Democrat for the purpose of limiting the 

number of Latino opportunity districts.”  Task Force Plaintiffs’ Post-Trial Brief at 33.  The 

charge seems to be that the Legislature assumed that all Latinos are Democrats and proceeded to 

disadvantage Latinos by pursuing partisan Republican goals in the redistricting plans.   

In any case, even if the Legislature believed (mistakenly) that Latinos uniformly vote for 

Democratic candidates, however, it does not follow that the pursuit of Republican goals amounts 

to intentional discrimination against Latinos.  At most, this would show that the Legislature acted 

with the intent to disadvantage Democrats when it believed that all Latinos were Democrats.  

The Supreme Court has expressly rejected this logic, explaining that “a jurisdiction may engage 

in constitutional political gerrymandering, even if it so happens that the most loyal Democrats 

happen to be black Democrats and even if the State were conscious of that fact.”  Hunt v. 

Cromartie, 526 U.S. 541, 551 (1999).  In other words, the premise of partisan motivation 

prevents any inference of intentional racial discrimination because it implies that the State 

disadvantaged Latinos because they were Democrats, not because they were Latinos. 

3. Plaintiffs’ Attempts to Manufacture Evidence of Intentional 
Discrimination by Ascribing Racial Motives to Political Actions Are 
Not Supported by the Record. 

 
Plaintiffs habitually substitute “Anglo” for “Republican” in an effort to infuse the case 

with an artificial racial character.  The record exposes this tactic for what it is: a transparent 

effort to conjure racial animus where none exists.  Plaintiffs cannot point to any instance in 

which an African-American or Latino legislator was treated differently from Anglo legislators in 

the same party.  Nor is there any evidence that the Legislature created any electoral district in 

Plans C185 or H283 for the purpose of injuring the residents of the district because of their race.  

                                                                                                                                                             
Brief at 32–33.  These statements absolutely do not reflect the position of the State of Texas or the Defendants, and 
they cannot be attributed to the Legislature as a whole. 
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The Perez Plaintiffs consistently overreach in their efforts to recast political motivations 

in racial terms.  Discussing the possible reasons for the population deviation in HD 144, for 

example, the Perez Plaintiffs’ expert Ed Martin testified, “The only reason I can think is to 

enhance the electoral opportunity for the Anglos and the Anglo incumbent.”  Perez Post-Trial 

Brief at 13 (quoting Trial Tr. at 341–42).  Assuming that the Legislature acted to enhance any 

electoral opportunity in HD 144, the more reasonable and obvious explanation is that they acted 

to protect the incumbent, Ken Legler, because he is a Republican, not because he is Anglo.  Mr. 

Martin’s assumption that a partisan act was motivated by racial intent is completely unfounded.  

The confidence with which he ascribes an illegitimate motive to the Legislature with no 

supporting evidence calls his credibility into question. 

The misleading potential of this tactic is evident in the Perez Plaintiffs’ claim—again 

based on Ed Martin’s testimony—that “‘every Anglo member in Harris County’ is protected” in 

Plan H283.  Perez Brief at 13 (quoting Trial Tr. at 349 (Testimony of Ed Martin)).  In fact, the 

evidence shows that every Latino and African-American member in Harris County, but not every 

Anglo member, is protected in Plan H283.  The only incumbents paired in Harris County are 

Democrats Hubert Vo, who is Vietnamese, and Scott Hochberg, who is Anglo.  See 

Representative Scott Hochberg’s Declaration and Offer of Proof (Doc. 331.6) ¶ 3 (“I am Anglo 

American.”).  The configuration of Harris County does not support the allegation that the 

Legislature acted to protect Anglos, nor does it support the implication that it acted to harm 

certain legislators because of their race or ethnicity. 

The Quesada Plaintiffs’ efforts to impute racial motives to political actions are similarly 

unsupported by the record.  They allege, for example, that “[u]nlike Anglo legislative leaders . . . 

minority members of the House and Senate, and minority Members of the two legislative 
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redistricting committees, never saw the proposed congressional plan until it was made public.”  

Quesada Post-Trial Brief at 23 (citing Veasey Deposition at 27).  The cited evidence, however, 

completely undermines the implication that Anglo legislators had access to the congressional 

plan before minority legislators.  Representative Veasey merely testified that he “ha[d] not heard 

any of the Democratic legislators say that they saw any of the plans before they were made 

public.”  Exhibit J-35, Veasey Deposition, at 27:14–16.  But the same was true of Republicans.  

See id. at 28:2–3 (“No, I’m not aware of any Republican legislators that saw it.”).  Similarly, the 

Quesada Plaintiffs allege that “Anglo Republican members of the Congressional delegation” 

were involved in the congressional redistricting plan, implying that non-Anglo Republicans were 

excluded.  But the correspondence they cite shows that Congressman Lamar Smith offered to 

adjust the boundaries of his district to help Congressman Canseco and that the Republican 

delegation’s counsel intended to have Congressman Canseco “sign[] off” on a proposed change 

to CD 23.  See Quesada Post-Trial Brief at 26. 

4. The Record Does Not Support Plaintiffs’ Complaints About the 
Legislative Process. 

 
Plaintiffs’ complaints about the redistricting process prove nothing more than their 

dissatisfaction with the political outcome.  There is no basis to conclude that the Legislature 

intentionally discriminated against African-American and Latino members because there every 

complaint involves a Democratic member, and there is no evidence that minority Democrats 

were affected differently than Anglo Democrats.  There is no basis to determine whether the 

Legislature departed from the normal procedural sequence because Plaintiffs have not identified 

any evidence showing what the normal procedural sequence might entail.  See, e.g., Moore v. 

Detroit Sch. Ref. Bd., 293 F.3d 352, 369–70 (6th Cir. 2002) (holding that complaints about the 

legislative process did not support intentional discrimination claims because the plaintiffs did not 
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“present any comparisons to show that the Legislature’s actions and procedures . . . differed in 

any manner, let alone in a material way, from its handling of other legislation”).  The alleged 

procedural flaws that Plaintiffs identify are either not supported by the record or not probative of 

intentional discrimination.   

Plaintiffs’ chief complaint about the redistricting process is the alleged lack of Latino and 

African-American influence on the process.  They allege that the process was discriminatory 

because it excluded Latino and African-American legislators, but they ignore substantial 

evidence to the contrary.  The Task Force’s claim that “House leadership . . . “never asked for 

input from MALC,” Task Force Brief at 25, is contrary to the evidence that the drafters of the 

House map sought input from MALDEF and MALC about the possibility of drawing a new 

district in Hidalgo and Cameron County.  See Trial Tr. at 1429:1–5 (Testimony of Gerardo 

Interiano) (“At no point did anybody bring me any proposal even though . . . we requested it 

from MALDEF, we requested it from MALC.  We visited with different organizations and asked 

them to show us how to do that without causing a county split and no one was able to give us a 

proposal that did that.”).  The evidence shows that Republicans and Democrats worked together 

in many instances to draft plans based upon regional legislative delegations’ recommendations 

that were incorporated into the statewide map.  See, e.g., Trial Tr. at 1432:6–23 (Testimony of 

Gerardo Interiano) (describing the Bexar County delegation’s creation of a county-wide plan).  

The record shows that the drafters of the House plan worked consistently with Democratic 

legislators to accommodate their requests.  See, e.g., Trial Tr. at 1430:17–1431:6 (Testimony of 

Gerardo Interiano) (describing a two to three-hour meeting, during floor debate, with Republican 

and Democratic members from Harris County to correct “a misunderstanding regarding 

Representative Senfronia Thompson’s district”).   
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The Quesada Plaintiffs’ allegation that the State accommodated Anglo and Republican 

lawmakers but refused to accommodate African-American lawmakers is contradicted by the 

record.  Plaintiffs point to several specific requests made by Republican members of Congress as 

evidence that the State granted “trivial and mundane requests [t]o Anglo members of Congress,” 

and to the removal of district offices from districts held by African-Americans as evidence that 

minority members of Congress were treated “completely differently and without respect.”  

Quesada Post-Trial Brief at 26–27.  This proves only that the Legislature accommodated 

members of Congress who submitted requests.  There is no evidence in the record that the 

African-American members of the congressional delegation alerted the Legislature to the 

removal of their district offices, which did not appear on the State’s map-drawing software.  See 

Trial Tr. at 1020:23–1021:2 (Testimony of Ryan Downton).   

In fact, several district lines that were identified by Plaintiffs as proof of invidious 

discrimination actually resulted from requests by minority legislators.  The narrow extension of 

HD 131, for example—identified by the Perez Plaintiffs as a sinister effort by “sophisticated” 

map drawers “who kn[ew] exactly what they [we]re doing and exactly how to get to what their 

goals are,” Trial Tr. at 359:6–8, 20–23—was actually a last-minute floor amendment made at the 

request of Representative Alma Allen, an African-American Democrat from Houston, who had 

inadvertently left her district office out of her district.  See Trial Tr. at 937:3–18 (Testimony of 

Ryan Downton).  Likewise, the narrow reach of HD 145 through downtown Houston—criticized 

by the Perez Plaintiffs for being no wider than a baseball stadium, see Trial Tr. at 343:11–13—

was the result of an adjustment made at the request of Democratic members from Harris County.  

See Trial Tr. at 935:21–23 (Testimony of Ryan Downton). 
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MALC emphasizes the rejection of substitute plans proposed by Democrats, but it 

ignores amendments proposed by Democrats that were adopted.  See House Journal S130 

(adopting amendment proposed by Representative Menendez (D-San Antonio)); House Journal 

S160 (adopting amendment proposed by Representative Rodriguez (D-Austin)); House Journal 

S206 (adopting amendment by Representative Gallego (D-Alpine)); S207–08 (adopting 

amendment by Representative Coleman (D-Houston) to amendment proposed by Representative 

Woolley (R-Houston)).  The rejection of statewide substitute plans offered during floor debate is 

neither surprising nor indicative of intentional racial discrimination, particularly in the absence 

of any evidence indicating that Anglo Democrats enjoyed more success than Latino or African-

American Democrats.  The evidence shows, at most, that the leadership of the Republican-

dominated Legislature refused to accept major revisions submitted by Democratic members 

regardless of race or ethnicity.  The lack of Democratic influence on the redistricting process is 

more reasonably attributed to the party’s minority status in the Legislature, not the racial or 

ethnic minority status of individual legislators.  

Moreover, the record indicates that any lack of influence may have been due, in part, to 

Democratic legislators’ refusal to engage in the process in good faith.  For example, Democratic 

House members made clear to Chairman Solomons and the drafters of the redistricting plans that 

they could not vote for any redistricting plan, even if they were satisfied with their own district.  

See Trial Tr. at 1613:22–1614:2 (Testimony of Burt Solomons) (“I just knew from conversations 

I had had with Democratic members that they were not going to vote for any map.  Because of 

all the litigation that was going on, they just weren’t going to do that.  Even if they were happy 

with their districts, they were not going to vote for a map.”); see id. at 1614:12–14 (identifying 

Representatives Martinez Fischer, Castro, Villareal, Alonzo, and Alvarado as legislators who 
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said Democrats would not support a redistricting plan).  The reason was that voting for the plan 

would undermine litigation that was already pending or soon to be filed.  See Trial Tr. at 1480:9–

19 (Testimony of Gerardo Interiano) (acknowledging that most minority legislators opposed Plan 

H283, but explaining, “It is my understanding . . . that some of the members who were very 

happy with their districts that we worked with were also told that they needed to vote against the 

map to build a legal case.”).       

Plaintiffs complain that the redistricting process was rushed, giving legislators and the 

public insufficient opportunity to review and comment on proposals.  They complain specifically 

that the Legislature did not hold enough hearings after specific plans were proposed.  Plaintiffs 

produced no evidence, however, to support the implication that the Legislature held fewer 

hearings or offered less opportunity for public comment than in previous rounds of redistricting.  

They allege with respect to the congressional plan that “[i]nstead of holding hearings throughout 

the State, as had been the practice during previous redistricting years, the legislature held a single 

hearing in Austin.”  Quesada Post-Trial Brief at 23 (citing Exhibit E-2, Kousser Report, at 108).  

This statement is not supported by the Kousser Report or the sources cited therein.  (To the 

extent this is a reference to the 2003 redistricting cycle, it is far from clear that mid-decade 

redistricting, conducted without the constitutional imperative to correct malapportionment, can 

be considered the “normal” process.)  Plaintiffs’ allegations also ignore evidence showing that 

the redistricting committees conducted multiple hearings throughout the State to solicit input 

from the public on redistricting.  See Defendants’ Exhibit D-3 (including transcripts from 

selected hearings and a list of all hearings conducted on congressional and House redistricting). 

B. Plaintiffs Have Not Proven that Any Particular District Was Drawn With 
Excessive Consideration of Race, Either to Harm or Help Minority Voters. 
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Proving race-based decision-making imposes a heavy burden of proof on Plaintiffs 

because “redistricting legislatures will … almost always be aware of racial demographics; but it 

does not follow that race predominates in the redistricting process.”  Id.  Awareness of racial 

demographics, like awareness of “age, economic status, religious and political persuasion, and … 

other demographic factors,” “does not lead inevitably to impermissible race discrimination.”  

Shaw v. Reno, 509 U.S. 630, 646 (1993).  Only when awareness of racial demographics dictates 

the drawing of districts to such an extent that it “predominates” will a legally cognizable 

discriminatory purpose exist.  Bush v. Vera, 517 U.S. 952, 958-59 (1996).  Policing the line 

between permissible awareness of race, which “almost always” exists in redistricting, and 

impermissible race-based decision making creates “evidentiary difficulty.”  Miller , 515 U.S. at 

916.  This difficulty, along with the presumption of legislative good faith, “requires courts to 

exercise extraordinary caution in adjudicating claims that a State has drawn district lines on the 

basis of race.”  Id.   

Two pieces of evidence in Bush v. Vera illustrate how plaintiffs can disentangle the 

effects of race from the effects of political considerations in the drawing of district boundaries.  

517 U.S. at 961-63, 970-71.  First, and “most significantly,” the evidence in Bush v. Vera, 

showed that the legislature drew district boundaries with such precision, that it must have relied 

on demographic data compiled at the block level.  Id.  Racial data was the only demographic data 

available at the block level, and Defendants could not offer a non-racial theory to explain the 

precinct-splitting boundaries.  Id.  Second, the evidence in Bush v. Vera showed that the 

legislature optimized racial demographics at the expense of political performance.  The Court 

thus observed that, “the northernmost hook of [District 30], where it ventures into Collin County, 

Case 5:11-cv-00360-OLG-JES-XR   Document 457    Filed 10/21/11   Page 62 of 82



56 
 

is tailored perfectly to maximize minority population . . . whereas it is far from the shape that 

would be necessary to maximize the Democratic vote in that area.”  Id. 

Gomillion v. Lightfoot, 364 U.S. 339 (1960), presented the “rare” case when district 

boundaries and race correlated so completely, that the correlation established discriminatory 

purpose.  Arlington Heights, 429 U.S. at 266.  There, “the statute . . . alter[ed] the shape of 

Tuskegee from a square to an uncouth twenty-eight-sided figure. . . .  The essential inevitable 

effect of this redefinition of Tuskegee’s boundaries is to remove from the city all save only four 

or five of its 400 Negro voters . . . .”  Gomillion, 364 U.S. at 340–41.   

Likewise, Miller v. Johnson contained direct evidence of discriminatory intent.  515 U.S. 

at 907–08.  In Miller , the Department of Justice had “twice spurned” the Georgia legislature by 

refusing to preclear Georgia’s congressional redistricting plan.  Id.  On its third attempt to draw 

districts that would satisfy the Department of Justice, the Georgia legislature took the ACLU’s 

so-called “max-black” plan as its benchmark.  See id.  It then enacted a plan that increased the 

number of majority-minority districts in Georgia from two to three.  See id.  The Miller  district 

court found, and the Supreme Court accepted, that the “evidence of the General Assembly's 

intent to racially gerrymander the Eleventh District is overwhelming, and practically stipulated 

by the parties involved.”  Id. at 910 (internal citations and quotation marks omitted). 

1. Plaintiffs Have Not Proven that Race Predominated in the Creation of 
Any District. 

 
The Quesada Plaintiffs claim that the State relied excessively on race in creating the 

congressional map because e-mails between the Republican congressional delegation and 

legislative staff discuss the impact of the map on the racial composition of districts.  See Quesada 

Post-Trial Brief at 29–31.  These e-mails show nothing more than awareness that benchmark 

levels of Latino population should be maintained, if possible, to avoid retrogression.  This 
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evidence therefore proves only that the State considered race as required by federal law to 

comply with section 5 of the VRA. 

The proof in Miller , Vera, and Gomillion would allow no other conclusion: race dictated 

the irregular district shapes.  However, where plausible non-racial reasons justify alleged 

irregularities, the presumption of legislative good faith holds, and mere irregularity will not 

support the inference of discriminatory purpose.  See Wright v. Rockefeller, 376 U.S. 52, 56-58 

(1964).  For instance, in Wright appellants had challenged four New York congressional districts.  

The Supreme Court found that “[t]he evidence … showed some irregularities in the boundaries 

of the districts.”  Id. at 54.  Nevertheless, the Court concluded that while “there was evidence 

which could have supported inferences that racial considerations might have moved the state 

legislature …, we agree that there also was evidence to support [the] finding that the contrary 

inference was ‘equally, or more, persuasive.’”  Id. at 56–57. 

The principal drafter of the congressional map, Ryan Downton, discussed his desire to 

balance competing interests in drawing congressional districts 20, 23, and 35.  See Trial Tr. at 

915:16-921:18.  In drawing these districts, Mr. Downton considered, among other things, (1) the 

high growth in central Texas, (2) the desire to create a new district in central Texas, District 35, 

that would have a majority HCVAP, (3) the desire to anchor District 35 in Bexar County, (4) the 

desire to honor a request from Representative Kuempel to keep Guadalupe County whole; and 

(5) the desire to maintain or exceed current HCVAP levels in districts 20 and 23.  See id.  While 

none of the preceding considerations predominated, balancing these interests required narrowing 

portions of District 35 and dividing Maverick County between districts 23 and 28.  See id.   

The individuals drawing Plans C185 and H283 were conscious of race, but no more so 

than sections 2 and 5 of the Voting Rights Act require.  Testimony of Ryan Downton, Trial Tr. 
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912:19-913:19; 952:3-952:13; Testimony of Gerardo Interiano, Trial Tr. 1479:4-1480:2.  Race 

did not “predominate” nor did Defendants “foreordain” the number of minority opportunity 

districts that they would draw.  Bush v. Vera, 517 U.S. at 996 (Kennedy, J. concurring). When it 

became obvious that the Dallas-Fort Worth Area could not support a majority HCVAP 

congressional district without scuttling traditional redistricting principles, Defendants abandoned 

the effort.  See Testimony of Ryan Downton, Trial Tr. 906:2-908:24.  Similarly, when it was 

possible to combine communities of interest, preserve the territorial integrity of Guadalupe 

County, and create a majority HCVAP Congressional district in central Texas, Defendants did 

so.  Testimony of Ryan Downton, Trial Tr. 915:16-921:18.  Far from establishing a purposeful, 

invidious intent to injure minority voters, the testimony at trial revealed the intent to draw Plans 

C185 and H283 in a manner that would empower African American and Hispanic voters by 

preventing their votes from being diluted. 

2. Plaintiffs Have Not Proven that CD 26 Was Drawn for the Purpose of 
Harming Latinos. 

 
The irregular shape of congressional district 26 cannot support an inference of 

discriminatory purpose because any alleged irregularities arise from political considerations, not 

race.  See, e.g. Trial Tr. 908:25-915:15 (testimony of Ryan Downton).  Plaintiffs’ arguments to 

the contrary reject outright the testimony of map drawers Ryan Downton and Gerardo Interiano.  

See, e.g. Quesada Plaintiffs’ Post-Trial Brief at 11–12 (“The testimony provided by the State’s 

witness to justify [District 26] is simply not credible . . . .”).  Worse, these arguments are 

factually incomplete and, for this reason, inaccurate.   

In the benchmark plan, a protrusion of congressional district 26 extended down from 

Denton County into Tarrant County.  Trial Tr. 909:3-909:10 (testimony of Ryan Downton).  

Congressional districts 12, 6 and 24 bordered district 26’s protrusion as it appeared in the 
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benchmark plan.  See Exhibit J-1, Plan C100 Map.  For plan C185, Congresswoman Kay 

Granger, who represents congressional district 12, requested that the legislature redraw her 

district to include the city of North Richland Hills.  Trial Tr. 909:18-909:19 (testimony of Ryan 

Downton).  North Richland Hills is in the eastern portion of Tarrant County, while congressional 

district 12 was in the western portion of Tarrant County under the benchmark plan.  See Exhibit 

J-1, Plan C100 Map.  Reconfiguring district 12 so that it included both North Richland Hills and 

western Tarrant County required shifting District 26’s preexisting protrusion to the west.  Trial 

Tr. 909:18-909:21 (testimony of Ryan Downton).  Under the reconfigured version of districts 26 

and 12, district 12 completely surrounds the district 26 protrusion.  See Joint Exh. J-8.   

Denton County, which comprises the majority of district 26, is heavily Republican, 

whereas district 26’s extension into district 12 is heavily Democratic.  See Trial Tr. at 909:25-

910:8.  Mr. Downton testified that desire to balance the Republican character of Denton County 

with democratic precincts dictated some of the boundaries in district 26.  Id. 

 Shifting district 26’s extension resulted in dividing the Hispanic community and 

removing a portion of the Trinity River Project from Congresswoman Granger’s district.  Id. at 

911:22-915:15.  To accommodate requests that the legislature reconnect the Tarrant County 

Hispanic community and keep the Trinity River Project in Congresswoman Granger’s district, 

Mr. Downton again revised the boundaries of district 26.  See id.  The revision that returned the 

Trinity River Project to Congresswoman Granger’s district “does create a very strange shape,” 

but it does not do so on the basis of race.  Id. at 915:11-12. 

 To support their discriminatory purpose arguments as to districts 12 and 26, the Quesada 

plaintiffs simply ignore Mr. Downton’s testimony and offer the speculation of Dr. Kousser and 

Mr. Downton’s consciousness of race as proof.  (Quesada Plaintiffs’ Brief at 10-13).  Dr. 
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Kousser’s report states that district 12 “could well have had a BHVAP majority” if not for the 

district 26 protrusion.  Id. at 11 (Quoting Dr. Kousser’s report).  Even if Dr. Kousser is correct, 

failure to maximize is not proof of intentional discrimination.  Cf. Miller, 515 U.S. at 917 

(purposeful maximization violates the Equal Protection Clause).  Moreover, there exists a strong 

possibility that Dr. Kousser is incorrect because he will only go so far as to speculate on what 

“could well have” happened.  Similarly, Mr. Downton’s awareness of race cannot establish a 

discriminatory purpose.  The Supreme Court has acknowledged that race “almost always” factors 

into the redistricting process.  Miller , 515 U.S. at 916; see also Feeney, 442 U.S. at 279. 

 Neither the Quesada plaintiffs nor any other plaintiffs have offered direct evidence of 

discriminatory intent or circumstantial proof that eliminates non-racial theories from 

consideration.  Defendants here have not stipulated to discriminatory purpose.  They have not 

excluded 99% of any racial group from any districts, as occurred in Gomillion.  There is no proof 

of reliance on block-level racial data.  And Plaintiffs have failed to show any district lines that 

optimize racial metrics at the expense of party performance.  Trial Tr. 311:12-312:11 (Testimony 

of Dr. Morgan Kousser).   

 Plaintiffs have not offered proof of discriminatory purpose because this evidence simply 

does not exist.  Defendants charted a careful course in balancing numerous competing interests 

to create districts 26 and 12.  Expert speculation and Defendants’ mere awareness of race cannot 

disturb the presumption that Defendants balanced these competing interests in good faith. 

3. Plaintiffs Have Offered No Evidence that the Legislature Intentionally 
Discriminated Against Latinos in CD 23. 

 
The Task Force Plaintiffs allege that the State intentionally discriminated against Latino 

voters when it reconfigured CD 23.  They claim that the State is guilty of both vote dilution and a 

Shaw violation because it “both assigned Latino voters into and out of CD 23 because of their 
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race and also acted expressly to limit the voting power of Latinos.”  Task Force Plaintiffs’ Post-

Trial Brief at 36.  The charge seems to be that the State intentionally limited Latino voting power 

by maintaining CD 23’s Latino population levels at the same time that it attempted to protect the 

Republican incumbent.  This allegation is odd considering the Task Force Plaintiffs’ claim that 

the State intentionally discriminated against Latinos by stereotyping them as Democratic voters.  

See id. at 32–35.  In any event, the record does not support the claim that the State intentionally 

discriminated against Latinos in CD 23 on the basis of race, intentionally diluted Latino voting 

strength, or considered race excessively in drawing CD 23.  The record shows that the State 

pursued the legitimate redistricting goal of protecting an incumbent, that it considered race as 

required by federal law to comply with the Voting Rights Act, and that its revisions to CD 23 do 

not diminish Latino voting strength in any way.   

Congressional district 23 in Plan C185 has an HCVAP over 58% and an SSVR over 54%.  

When CD 23 was struck down in LULAC v. Perry, however, it had an HCVAP of 46% and an 

SSVR of 44%.  See Session v. Perry, 298 F. Supp. 2d 451, 496 (E.D. Tex. 2004), rev’d sub nom. 

LULAC v. Perry, 548 U.S. 399 (2006).  Even though the district 23 metrics in plan C185 differ in 

every material respect from those in LULAC v. Perry, the Task Force Plaintiffs contend that 

“[h]istory did repeat itself” in district 23.  Task Force Plaintiffs’ Post-Trial Brief at 38.  They 

specifically contend that the State’s “intent to deprive Latinos of the opportunity to elect the 

candidate of their choice is clear.”  Id.  This argument misreads LULAC v. Perry and confuses 

the concept of performance with opportunity.  More importantly, it stands at odds with the reality 

that Latino voters make up almost 60% of citizen voting age population in district 23 as it exists 

in plan C185. 
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In drawing district 23, the legislature could and did look for precincts that historically 

favored Republican candidates.  See Trial Tr. 1454:23-1455:3 (testimony of Gerardo Interiano); 

see also Bush v. Vera, 517 U.S. at 968 (“If the State’s goal is otherwise constitutional political 

gerrymandering, it is free to use . . . political data [such as] precinct general election voting 

patterns, . . . precinct primary voting patterns, . . . and legislators’ experience, . . . to achieve that 

goal . . . .”).  However, performance is not opportunity.  Compare Deposition of Dr. John Alford 

at 114:8-13 with id. at 11:21-12:1.  The legislature did not intentionally strand Latino voters in a 

district where they could not elect the candidate of their choice.  If Latinos turn out and vote 

cohesively in district 23, they will control the outcome of the district.  They therefore retain the 

opportunity to elect their candidate of choice in district 23. 

LULAC v. Perry supports the proposition that a district with a majority HCVAP and 

SSVR is a Latino opportunity district.  In that case, “the redrawing of lines in District 23 caused 

the Latino share of the citizen voting-age population to drop from 57.5% to 46%.”  LULAC v. 

Perry, 548 U.S. 399, 427 (2006).  The Court concluded that this version of district 23 was 

“unquestionably not a Latino opportunity district.”  Id. at 428 (internal citations and quotation 

marks omitted).  Even though “Latinos … were a bare majority of the voting-age population in 

new District 23,” this was true “only in a hollow sense, for the parties agree that the relevant 

numbers must include citizenship.”  Id.  The Court found that focusing on CVAP “fits the 

language of § 2 because only eligible voters affect a group’s opportunity to elect candidates.”  Id.  

Although the LULAC Court never made an explicit finding of intent, the Court found that “it 

[bore] the mark of intentional discrimination” that the State “took away the Latinos’ opportunity 

because Latinos were about to exercise it.”  Id. at 440. 
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This is not 2003.  The State has not reduced Latino voters’ opportunity to elect their 

candidate of choice by reducing the HCVAP from a clear majority to a minority.  Under C185, 

HCVAP and SSVR increased in district 23 as compared to the benchmark.  Dr. Alford testified 

to the two main differences between Plan C185 and the 2003 congressional redistricting plan:  

One is that the redrawing of the 23rd this time is simply not—some—many 
people would continue to count the 23rd as not only a performing or—I'm sorry—
an opportunity district, but an improved opportunity district, simply because the 
Hispanic voting numbers and citizen numbers have gone up, so the 23rd has not 
been flipped, as it was previously.  And then the second difference is, to the extent 
that the 35th is a—I mean, it can't really be, in that sense, I think a replacement 
for the 23rd, because the 23rd is still there. 

 
Trial Tr. at 1930:18–1931:4 (Testimony of John Alford).  Thus CD23 was not “swapped” for CD 

35, as the Rodriguez Plaintiffs allege.  Latinos were not reduced to minority status, so there was 

no need for a “swap.”  And the essential character of CD 23 has stayed the same.  

Notwithstanding the debate about how to characterize CD 23, it is clear that it remains under 

Plan C185 whatever it was under the benchmark plan.   

The performance of the benchmark district 23 also underscores the distinction between 

opportunity and performance.  In the benchmark district 23, which the district court drew on 

remand from LULAC v. Perry, Latinos exercised their opportunity.  Nevertheless, they elected 

their candidate of choice in only two of the three congressional elections that had taken place 

since its creation.  By Plaintiffs’ own reckoning, the performance of the Latino candidate of 

choice in reconstituted elections was only 3 of 8 in the benchmark plan.  Task Force Plaintiffs’ 

Post-Trial Brief at 9.  There is no dispute that the district court drew district 23 to be a Latino 

opportunity district.  Nevertheless, its performance did not reflect the Latino opportunity 

provided. 
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Mindful that the metrics for district 23 in plan C185 reflect a clear Latino opportunity, 

Plaintiffs attempt to support their discriminatory purpose arguments with the testimony of 

Defendants’ expert John Alford.  Id. at 38.  But Dr. Alford did not opine on the legal conclusion 

of whether district 23 constitutes an opportunity district.  See Trial Tr. 1839:2-9 (Testimony of 

John Alford); see also Owen v. Kerr-McGee Corp., 698 F.2d 236, 240 (5th Cir. 1983) 

(“[A]llowing an expert to give his opinion on the legal conclusions to be drawn from the 

evidence both invades the court’s province and is irrelevant.”).  Dr. Alford did testify on an issue 

germane to his expertise: whether district 23, as configured in either the benchmark plan or plan 

C185, would perform to elect a Latino candidate of choice.  See Trial Tr. 1838:11-1839:13 

(Testimony of John Alford).  He concluded that district 23 would perform to elect a Latino 

candidate of choice at approximately the same rate under plans C185 and the benchmark plan.  

See id. 

Dr. Alford’s hypothetical as to how he would have advised the Texas legislature sheds no 

light on whether Defendants intentionally discriminated against Latino voters.  Assessing the 

legislature’s conduct in light of advice it never received does not make the existence of 

discriminatory intent more probable or less probable.  See FED. R. EVID . 401.  Moreover, his 

opinions on the likelihood of litigation that would follow from redrawing district 23 appear 

unsound in the face of the district 23 appearing in Plaintiffs’ demonstration plan C190.  Plaintiffs 

have challenged district 23 in C185 even though it has a majority HCVAP and SSVR and is 

likely to perform at approximately the same race as the benchmark district 23.  Conversely, the 

district 23 proposed in C190, which unites El Paso, San Antonio, and Laredo, performs in 8 of 8 

reconstituted elections.  (TRLTF Brief at 9).  It appears that Plaintiffs would challenge any 

district configuration of district 23 as intentionally discriminatory unless it offered a virtual 
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guarantee of performance.  But see LULAC v. Perry, 548 U.S. 428 (We have said that “the 

ultimate right of § 2 is equality of opportunity, not a guarantee of electoral success for minority-

preferred candidates of whatever race.”) (internal citations omitted). 

Just as CD 23 does not intentionally dilute Latino votes, it is not the product of a 

legislative process where race predominated.  The legislature simply decided to maintain District 

23’s HCVAP and SSVR figures while improving Republican performance.  See Trial Tr. 

1454:23-1455:3 (testimony of Gerardo Interiano).  Reducing HCVAP “[bore] the mark of 

intentional discrimination” in LULAC v. Perry.  548 U.S. at 440.  Here, by contrast, the 

Legislature acted well within its discretion to avoid this inference as to the new district 23.  Bush 

v. Vera, 517 U.S. at 958–59. 

Splitting Maverick County between districts 28 and 23 likewise does not demonstrate that 

race “predominated” in drawing district boundaries or that the Legislature intended to harm 

Latinos.  While 95% of Maverick County is Latino, districts 28 and 23 are both majority 

HCVAP districts.  See Joint Exh. J-8.  This differs materially from LULAC v. Perry, where the 

Legislature split a majority HCVAP County, Webb County, and stranded half of its residents in a 

minority HCVAP district.  548 U.S. at 424.  Plaintiffs have also failed to present any evidence 

that precinct splits in Maverick County correspond to race.  Where the population is 95% Latino, 

it is impossible to split precincts on racial grounds.  In any event, some precinct splits will 

always occur in congressional districts to equalize population under one person one vote.  See 

Trial Tr. 673:23-674:1 (testimony of George Korbel). 

4. The Legislature Did Not Intentionally Discriminate Against Latinos in 
CD 27. 

 
Plaintiffs’ contention that Defendants intentionally discriminated against Latinos in the 

creation of CD 27 and CD 34 likewise lack support.  CD 34 in Plan C185 has an HCVAP and 
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SSVR over 71%.  See Joint Exh. J-8.  Geographically, CD 34 occupies much of the same 

territory as CD 27 in the benchmark plan and can reasonably be considered a “swap” for former 

CD 27.  See Trial Tr. 971:14-19 (testimony of Ryan Downton).  CD 27 in the benchmark plan 

had an HCVAP of 63.8% and an SSVR of 59.4%.  Even though Latino voting strength improves 

in CD 34 as compared to benchmark CD 27, the Task Force Plaintiffs still challenge district 34’s 

creation as intentionally discriminatory.  See Task Force Post-Trial Brief at 42.   

Plaintiffs’ purported evidence of discrimination is that plan C185 severs 206,293 Latino 

residents in Nueces County from CD 34 and places them in the new CD 27.  Id.  Plaintiffs have 

not proven that inclusion in CD 27 causes any cognizable injury to Latinos in Nueces County, 

much less that the Legislature purposefully set out to injure them.  No section 2 rights are 

implicated because Latino voters in Nueces County are not numerous enough to constitute the 

majority in a congressional district.  See Thornburg v. Gingles, 478 U.S. 30, 50–51 (1986).  No 

section 2 injury exists because Plaintiffs have introduced no evidence that Plan C185 will deny 

Nueces County Latino voters the equal opportunity to participate in the electoral process.  The 

only harm alleged is that Nueces County has been moved to a district that is more likely to elect 

a Republican.  But this is no injury at all.  Indeed, Nueces County voters favored Republicans in 

all but one contested state- or county-wide election in 2010.  See Exhibit D-38, Part I, at 43–47.   

Nor does the evidence indicate that the Legislature created CD 27 to disadvantage Latino 

voters in Nueces County.  Ryan Downton testified that the Legislature’s “dual goals with 27 and 

34 were to create that district, anchor it in Cameron . . . and also to create a district for 

Congressman Farenthold who lived in Nueces where he would be elected as a Republican.”  

Trial Tr. 1022:10-14.  These goals do not suggest intentional discrimination.  To the contrary, 

they were formulated in response to requests by Cameron County legislators, see Trial Tr. at 
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1022:17–18 (Testimony of Ryan Downton), and public testimony at a Nueces County 

redistricting hearing.  See Trial Tr. at 1461:25–1462:7 (Testimony of Gerardo Interiano).  

5. Plaintiffs Have Not Proven that CD 35 Was Drawn Predominantly on 
the Basis of Race. 

 
Plaintiffs cannot identify any evidence that the Legislature’s purposes in drawing CD 35 

were improperly dominated by race.  On the contrary, CD 35 is the product of the very elements 

Plaintiffs allege were missing from the redistricting process—recognition of population growth 

access to the process for Democratic legislators, and consideration of proposals from interested 

third parties.  The Legislature drew CD 35 based on the population growth in Central Texas and 

the large amount of Latino citizens who resided in that area.  As was stated on the record during 

public redistricting committee hearings and the floor debate, the concept of this district was 

originally presented to the Legislature by the Mexican American Legal Defense and Educational 

Fund (“MALDEF “) in Public Plan C122.  See Exhibit D-22 at A-2; Exhibit J-62, Deposition of 

Ryan Downton at 114:17-24.  In determining where the four new congressional districts should 

be drawn, the Legislature took into consideration where the population growth had been 

throughout the state.  Downton testified that there was significant population growth in Central 

Texas that would support the creation of a new congressional district.  Trial Tr. at 915:17-22; see 

also D-43; Exhibit J-58, Deposition of Doug Davis, 17:4-14 (explaining that the Legislature 

drew the new congressional districts based on population growth).  In fact, the growth in the 

Latino community was so significant within Central Texas that the Legislature concluded the 

Latino population was sufficiently large and geographically compact such that it could create a 

Latino opportunity district that met the 50% citizen voting age population threshold.  See Exhibit 

D-44; Exhibit D-43.  The Legislature included certain areas in Travis and Bexar Counties in 

District 35, often at the request of Democratic legislators, in order to keep Latino communities of 
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interest together.  See Exhibit J-62, Deposition of Ryan Downton at 114-25-116:7, 118:13-119:4, 

121:22-25.   

6. The Legislature’s Refusal to Ignore the Texas Constitution Does Not 
Support An Inference of Intentional Discrimination. 

 
Plaintiffs complain that the Texas Legislature’s refusal to subordinate the Texas 

Constitution’s county-line rule is evidence of intentional discrimination because the rule 

operated to prevent the creation of additional Latino opportunity districts.  The Legislature’s 

refusal to ignore the Texas Constitution’s county-line rule cannot give rise to an inference of 

discriminatory intent because it is a traditional redistricting principle that was applied 

consistently and in a race-neutral manner.  Whether or not the county-line rule might be 

preempted in some circumstances, Plaintiffs have failed to prove that those circumstances exist 

in any part of the House redistricting plan.  Indeed, the neutral application of race-neutral criteria 

such as maintaining county lines normally rebuts any inference of discriminatory purpose.  See 

Shaw v. Reno, 509 U.S. 630, 637 (1993). 

7. Plaintiffs Have Not Established that Any Districts in Plan H283 Were 
Drawn with a Discriminatory Purpose. 

 
The testimony of Gerardo Interiano, the legislative staffer charged with drawing much of 

H283, and that of Mr. Downton, shows that any alleged adverse effects on Latino Texans under 

Plan H283 results from partisan motivation—not intentional discrimination against Latinos 

because of their race, ethnicity, or national origin.  Plaintiffs’ vote dilution claims center on 

Texas House districts in Dallas, Harris, El Paso, Hidalgo, Cameron, and Nueces counties.  Mr. 

Downton’s and Mr. Interiano’s testimony explains the lawful purpose that animated the drawing 

of each district in these regions.   
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As discussed supra, Defendants could not have drawn an additional district in Hidalgo 

and Cameron counties without creating an unnecessary county cut in violation of the Texas 

Constitution. See Testimony of Gerardo Interiano, Trial Tr. at 1428:-1429:8.  For the existing 

districts within Hidalgo County, Mr. Interiano drew them to give incumbents, including 

Representative Peña, the best chance for reelection.  See id. at 1427:24-1428:13.  Mr. Interiano 

did not use racial data to divide precincts in Hidalgo County.  Testimony of Gerardo Interiano, 

Trial Tr. 1479:4-1480:2.  As to Nueces County, the reduction in a Latino opportunity district 

resulted from a reduction in population, which reduced Nueces County’s allotment of Texas 

House districts from three to two.  See id. at 1429:12-21.  Working within the parameters 

dictated by the population decline, the Nueces County delegation proposed new Nueces County 

districts, which Mr. Interiano “dropped into” H283.  See id.   

Many of the challenges directed to the Harris County map focus on the reduction in 

Harris County districts from 25 to 24.  See, e.g., Testimony of Trey Martinez-Fischer, Trial Tr. at 

72:4-19.  This reduction resulted from basic arithmetic and the combined legal requirements of 

the Texas and United States Constitutions.  See Testimony of Ryan Downton, Trial Tr. at 

930:11-931:14; Testimony of Gerardo Interiano 1419:1-1420:14.  Further, when drawing the 24 

remaining Harris County districts, the Democratic members of the Harris County delegation 

never offered a proposed map.  See Testimony of Ryan Downton, Trial Tr. 930:11-939:18.  As a 

result, Mr. Downton worked from a proposal supplied by the Republican members of the 

delegation.  See id.  He then accommodated Democratic changes to the extent possible.  See id.  

For El Paso, the El Paso delegation proposed El Paso’s districts, which were simply 

dropped into the map.  See Testimony of Ryan Downton, Trial Tr. 923:17-923:23; Testimony of 

Gerardo Interiano, Trial Tr. 1432:2-1432:5.  Dallas was also a drop-in, but the Dallas delegation 
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did not offer a map that had unanimous delegation support.  See Testimony of Ryan Downton, 

Trial Tr. 924:1-929:8.  Mr. Downton therefore worked with several Dallas delegation members 

to ensure that districts with high SSVR maintained high SSVR.  See id.  He also worked to 

protect incumbents to the extent Dallas’s population decrease allowed.  See id.  Because Dallas’s 

population decline resulted in the loss of two districts, H283 pairs four Republicans in Dallas 

County.  See id.  Similar to plan C185, race was a consideration in plan H283 only the extent 

necessary to comply with the State’s legal obligations. 

CONCLUSION 

 For the reasons stated above and in the Defendants’ Post-Trial Brief, Defendants 

respectfully submit that Plaintiffs have failed to prove any of their claims and are entitled to no 

relief.  Defendants therefore respectfully request that the Court deny all relief requested by 

Plaintiffs, enter judgment for the Defendants on all claims, and grant any other relief to which 

Defendants may be entitled. 
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