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Plaintiffs American GI Forum of Texas, LULAC District 7, Simon Balderas, Gilberto Torres and

Eli Romero (GI Forum Plaintiffs) file this brief on remand and would show the court the following:

I.  Introduction
This case is before the court on a remand from the United States Supreme Court “for

further consideration in light of Vieth v. Jubelirer.”   American GI Forum of Texas v. Perry, 543 U.S.

___.

In his opinion concurring in the judgment in Vieth v. Jubelirer, Justice Kennedy wrote that he

believed that partisan gerrymandering claims should remain justiciable although he was not convinced that

the facts in Vieth proved such a claim.  Agreeing with four other members of the Court, Kennedy wrote

that the door should remain open to claims that partisan redistricting plans violate the 14th Amendment:

My analysis only notes that if a subsidiary standard could show how an otherwise permissible
classification, as applied, burdens representational rights, we could conclude that appellants’
evidence states a provable claim under the Fourteenth Amendment standard. . . . If suitable
standards with which to measure the burden a gerrymander imposes on representational rights did
emerge, hindsight would show that the Court prematurely abandoned the field.  That is a risk the
Court should not take.  

Vieth v. Jubelirer, 541 U.S. 267, ___, 124 S.Ct. 1769, 1797 (2004)(Kennedy, J., concurring in the

judgment).

At the heart of Kennedy’s position lies his concern over the lack of substantive principles of fairness

in redistricting and his desire for clear, manageable and politically neutral standards for measuring the

particular burden a given partisan classification imposes on representational rights.  Id. at 1793-94.  GI

Forum Plaintiffs propose that diluting the voting strength of racial minorities and denying them the

opportunity to elect their candidate of choice for partisan reasons impermissibly burdens the
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representational rights of minority voters in violation of the Equal Protection Clause of the U.S. Constitution.

 In this case, Defendants pursued their partisan goals by disassembling a Latino-majority district that had

been created by a federal court only two years earlier to offer Latino voters the opportunity to elect their

candidate of choice.  Defendants further sought to maximize partisan advantage by limiting Latino voting

strength to only six congressional districts in the southern portion of the state when Latino population and

voter registration demonstrates their ability to be effective in seven districts. 

This remand from the Supreme Court suggests that the Texas case may be able to provide at least

one element of the standard sought by Justice Kennedy and meet the common elements of the tests

presented by the four dissenting justices in the Vieth case.  Unlike Pennsylvania, Texas redistricting

involved substantial minority population and decisions by Defendants based on both race and partisanship.

As noted by the District Court in its January 2004 opinion, race and politics are tightly mixed in the Texas

redistricting plan:   “The change to Congressional District 23 served the dual goal of increasing Republican

seats in general and protecting Bonilla’s incumbency in particular, with the additional political nuance that

Bonilla would be reelected in a district that had a majority of Latino voting age population – although clearly

not a majority of citizen voting age population and certainly not an effective voting majority.”  Session v.

Perry, 298 F.Supp.2d 451, 497 (E.D.Tex. 2004)(per curiam).    Vieth instructs, and GI Forum Plaintiffs

continue to assert, that the burdens imposed on Latino voters by Texas redistricters violate the Constitution

and invalidate the plan, despite Defendants’ explanation that they were pursuing partisan advantage.

By expanding the geographic area of South Texas and then carefully creating only six districts in

which Latinos possessed the opportunity to elect their candidate of choice, Defendants violated the Equal

Protection Clause.  Defendants also discriminated against Latino voters in Congressional District 23 (CD
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23) by dismantling the district and rendering it ineffective to elect the Latino candidate of choice.  Although

GI Forum Plaintiffs do not attempt here to delineate the entire standard by which to measure

unconstitutional partisan gerrymandering, they maintain that Defendants’ dilution of Latino voting strength

statewide and intentional dismantling of CD 23 crossed the line of what is permissible in partisan

redistricting.

II.  Defendants’ use of Race to Seek Partisan Advantage Renders CD 23 Unconstitutional   

Across the opinions written by the Justices in Vieth, there is sufficient discussion of the prohibition

of racial considerations in redistricting to provide further guidance to this court and to mandate a ruling that

Texas redistricters violated the Constitution when they dismantled a Latino opportunity district in the pursuit

of partisan advantage.  

Justice Kennedy wrote in his concurrence in the judgment that race in redistricting cannot be

tolerated in the same way that courts tolerate partisanship:

That courts can grant relief in districting cases where race is involved does not answer our need
for fairness principles here.  Those controversies implicate a different inquiry.  They involve sorting
permissible classifications in the redistricting context from impermissible ones.  Race is an
impermissible classification.  See Shaw v. Reno, 509 U.S. 630 (1993).  Politics is quite a different
matter.

Vieth, 124 S.Ct. at 1793.

Justice Scalia, writing for four members of the Court, distinguished motivations based on

partisanship and race in redistricting, characterizing the first as “lawful and common” and the second as

“rare and constitutionally suspect.”  Id. at 1781. 

Vieth tells us that the question of ‘how much is too much’ is one applied to partisanship, not race.

Race is never a permissible redistricting criteria, even when there are permissible co-existing motives. 
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Texas redistricters understood well that CD 23 was created as a minority opportunity district and their

stated reason for dismantling the district was to ensure the re-election of the candidate not preferred by

Latino voters, i.e., to prevent Latinos from electing their preferred candidate.  Thus, the decision to

dismantle CD 23 was infused with race -- not just an awareness of race, but the intent to thwart the will

of a cohesive bloc of minority voters.  The racial intent behind the dismantling of CD 23 burdens the

representational rights of Latinos in violation of the Constitution.

Regardless of the partisan motive expressed by Defendants with respect to CD 23, and putting

aside whatever else Texas redistricters intended to do with CD 23, they also intended that CD 23 should

not afford Latino voters the opportunity to elect their candidate of choice.  In its January 6, 2004 ruling,

this court found that Latino population was removed from CD 23 in order to ensure the re-election of

incumbent Henry Bonilla, who was not the preferred candidate of Latino voters: “The record presents

undisputed evidence that the Legislature desired to increase the number of Republican votes cast in

Congressional District 23 to shore up Bonilla’s base and assist in his reelection.  The evidence showed that

Bonilla had lost a larger amount of Hispanic support in each successive election.  In 2002, Bonilla attracted

only 8 percent of the Latino vote.”  Session, 298 F.Supp.2d at 488.  In order to “shore up” CD 23 for the

incumbent, the District Court found that the State removed 99,766 people, who were more than 90 percent

Hispanic, from the district and added 101,260 largely Anglo residents of the Texas Hill Country.  Id. 

The District Court found that the Legislature’s changes to CD 23 reduced the Hispanic citizen

voting age population of the district from 57.5 percent to 46 percent and reduced the Spanish-surnamed

registered voters from 55.3 percent to 44 percent.  Id. at 496.  The court concluded: “Congressional

District 23 is, unquestionably, not a Latino opportunity district under Plan 1374C.  The map drawers
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divided Webb County, which is 94 percent Latino.”  Id. at 497.

The Balderas court created CD 23 early in the process of its redistricting in order to satisfy the

requirements of the Voting Rights Act: “Starting with a blank map of Texas, we first drew in the existing

Voting-Rights-Act-protected majority-minority districts.”  Balderas v. Texas, No. 6:01-CV-158, slip op.

At 5 (E.D.Tex. Nov. 14, 2001), aff’d mem. 536 U.S. 919, 122 S.Ct. 2583, 153 L.Ed.2d 773 (2002).

Declining to create a Latino-majority district in South Texas in addition to CD23 and its neighbors, the

Balderas court reiterated that CD23 and its neighbors were minority opportunity districts: “As for the

proposed Latino opportunity districts, the evidence shows that the Latino population is not sufficiently

compact or numerous to support another, effective majority Latino citizenship district in Texas, in Dallas

County or in South Texas.”  Id. at 14-15 (emphasis added).  

There was no dispute among the parties that CD 23 offered Latino voters the opportunity to elect

their candidate of choice after its creation by the Balderas court in 2001.  In the Court-drawn Plan 1151C,

CD 23 had Latino voting age majority of 63% and 55.3% Spanish-surnamed voter registration.  Dr. Keith

Gaddie, testifying for Defendants, found that CD 23 in Plan 1151C “performed” for Latino voters in 2002,

i.e. elected the Latino candidate of choice in 13 out of 15 statewide general elections.  Dr. Gaddie further

testified that a district that elects the Latino-preferred candidate in 13 out of 15 elections offers Latinos the

opportunity to elect their candidate of choice.  Jackson Exhibit 140, Deposition of Keith Gaddie, p. 128

ln. 5 - p. 129 ln. 22.  Dr. Richard Engstrom, testifying for the GI Forum Plaintiffs, and Dr. Alan Lichtman,

testifying for Democratic Congressional incumbents, found similarly that CD 23 in Plan 1151C offered

Latino voters the opportunity to elect their candidate of choice. Jackson Exh.1.  Because CD 23 was

created by the Balderas court in 2001, it offered the opportunity to elect the Latino-preferred candidate
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in 2002; given the strong growth of the Latino population in South Texas, it is not correct to characterize

CD 23 as ineffective based on elections that occurred in the past when there were much lower levels of

Spanish-surnamed voter registration in precincts that would, at some future point, comprise CD 23 in Plan

1151.

When evaluating the dismantling of CD 23 as a Latino opportunity district, the critical fact is that

CD 23 offered the opportunity to elect the Latino candidate of choice in 2002.  The district was only used

in one election after its creation by the Balderas court.  Whether or not Henry Bonilla won his 2002 race

by one percentage point or lost it by one percentage point is not as relevant to the vote dilution analysis as

the opportunity offered by the district to elect the Latino-preferred candidate.  For example, if Henry

Bonilla had lost his 2002 race against Henry Cuellar and the Texas Legislature dismantled CD23 in 2003

for the stated purpose of re-electing Bonilla (the candidate not preferred by Latino voters), this court might

more easily have found a violation of the Voting Rights Act.  In truth, the hypothetical and the current

circumstances of CD 23 present the same violation of minority voting rights.  

Finding that Plan 1374C cut enough Latino population out of Congressional District 23 to leave

it nominally Latino but ensure that the district could not elect the Latino candidate of choice, the District

Court supports the notion that even the partisan goal was accomplished through the use of racial

classifications.  Session, 298 F.Supp.2d at 496-97.

The District Court, struggling to reconcile the State’s identified dual goals, and to provide

appropriate weight to the racialized element of even the partisan goal standing alone, ultimately concluded

that “this plan was a political product from start to finish” and found no constitutional violation.  Id. at  473.

 Still, the court expressed at length its discomfort with this solution, explicitly noting the lack of adequate
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guidance on reconciling dual racial and non-racial motivations. Id.

GI Forum Plaintiffs suggest that this case requires a ruling, consistent with Vieth, that race played

an impermissible role in the Texas redistricting plan.  The dismantling of a minority opportunity district, with

the goal that it no longer provide the opportunity to elect the minority-preferred candidate is not only “rare,”

as the term is used by Justice Scalia in Vieth, but may very well be unique in redistricting history to date.

The startling facts surrounding the use of race in dismantling of CD 23 more than meet the standard for

unconstitutional gerrymandering sought by Justice Kennedy in Vieth and further satisfy the need for an

objective, neutral approach to evaluating the existence of a constitutional violation. 

The District Court already has found the facts necessary to support a conclusion that Defendants

violated the Equal Protection Clause when they dismantled CD 23.  This court concluded that the electoral

context  leading to vote dilution has not changed since CD23 was created by the Balderas court,

specifically finding that there was racially polarized voting and the presence of Senate Factors including a

history of discrimination against Latinos.  Id. at 473, 492 and 493.

The District Court recognized that CD 23 was dismantled precisely to ensure that Latinos, who had

increasingly withdrawn their support from Bonilla and had begun to support his opponents, would lose their

ability to influence the outcome of the election.  Latinos, a cohesive voting group in CD23, had become

more cohesive and were voting against Bonilla to a greater degree.  This pressure on Bonilla to adopt

different stances in Congress, itself a form of influence over the political process, was met by the Texas

Legislature with a revision of CD23's boundaries that denied Latinos any chance at all of electing their

candidate of choice. 

GI Forum Plaintiffs question whether partisanship played as great a role in the dismantling of CD
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23 as claimed by Defendants.  In fact, Defendants’ partisan justification begins to fall apart when one

examines the facts related to voting behavior in CD 23. As noted by this court, Latino voters had

withdrawn their support from the incumbent, Henry Bonilla.  The “problem” being addressed by Texas

redistricters in 2003 was not  the behavior of people who voted Democrat (who by definition did not

support Mr. Bonilla) but the behavior of Latinos, who formerly voted for Mr. Bonilla but who had become

disenchanted and started voting for his opponents.  Defendants’ attempt to undercut the voting strength of

Latinos is more than apparent in the physical construction of CD 23; the district boundary split Webb

County, which is 94% Latino, removed Latino voters from the district and moved in Anglo voters.

Racial considerations further permeated the construction of CD 23 when Defendants made sure

to maintain a nominal Latino voting-age majority by stranding 359,244 Latinos in the district.  Defendants

used racial classifications to create a CD 23 with a bare and ineffective Latino voting age majority in order

to serve the symbolic purpose of electing a Latino candidate who would appear to be chosen by Latino

voters even when he was not.  

In this case, Defendants sought to achieve partisan goals by using impermissible racial

classifications.  At a minimum, this racial intent and its burden on Latino voters must meet the test for an

unconstitutional partisan gerrymander. Vieth instructs this court that the amount and type of racial

considerations that infused the creation of CD 23 violate the Constitution.  It is inconsistent with the

Constitution and democratic principles to dismantle minority opportunity districts in a redistricting plan

because they don’t elect the candidate from the political party that one wishes to benefit. 
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III.  The Constitution does not Permit Defendants to Dilute Minority Voting Strength in the
Pursuit of Partisan Advantage

A redistricting plan that dilutes minority voting strength, although characterized by this court as “a

political product from start to finish,” nevertheless burdens the representational rights of Latinos in an

unconstitutional manner as well as violates federal statute.  Id. at 473.  Although the Justices writing in Vieth

do not articulate one standard to cover all instances of unconstitutional partisan gerrymandering, their

opinions are consistent with the idea that burdening the representational rights of racial minorities cannot

be excused by invoking partisanship.  GI Forum Plaintiffs assert that vote dilution in redistricting, like the

intentional dismantling of a majority minority district, runs afoul of the Equal Protection Clause.

Since Bandemer, courts have understood that redistricters intend the effects that they create in a

redistricting plan.  “As long as redistricting is done by a legislature, it should not be very difficult to prove

that the likely political consequences of the reapportionment were intended.  Vieth, 124 S.Ct. at 1778-79,

quoting Bandemer, 478 U.S. 109, 129 (1986).  In Texas, the Legislature chose to expand the territory

in which it drew Latino-majority districts by adding 14 whole or partial counties.  This newly-expanded

territory featured enough population for seven congressional districts and overall contained a Latino citizen

voting age majority of 58%.  After sweeping in greater numbers of Latino voters, however, Defendants

artfully crafted only six districts in which Latinos enjoyed the opportunity to elect their candidate of choice.

This dilutive construction of districts may have been motivated by Defendants’ intent to benefit their political

party but it also limited the voting strength of Latinos by packing and fracturing them across South Texas.

The significant growth of Texas Latinos since the 2000 Census demonstrates even more forcefully

the dilutive nature of Defendants’ redistricting plan. At the time of this remand, the Latino population in
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Texas has increased significantly beyond the level stated in 2000 Census data.  The Texas State Data

Center estimates that the Latino population in the 68-county area of the GI Forum Plaintiffs’ proposed plan

increased by 519,263 from 2000 to 2005.1  Furthermore, Latinos comprised 94% of all population growth

seen in those 68 counties.  In Hidalgo County, the Latino population is estimated to have increased by

109,002 from 2000 to 2005.  In the other border counties of El Paso, Cameron and Webb, the Latino

population is estimated to have increased by 67,883, 46,894 and 35,079 respectively.  Farther north,

Bexar County has seen an estimated increase of 96,065 in its Latino population and Travis County Latinos

increased by an estimated 51,646.  Also in this geographic area, Latinos comprise 67% of the population

that has achieved voting age since 2000.2

Defendants’ redistricting plan shifts, spreads and concentrates the booming Latino population into

only six opportunity districts among the seven districts located in the southern portion of the state.  A simple

rearrangement of the boundaries of these seven districts yields the more rational and compact seven Latino

opportunity districts proposed by the GI Forum Plaintiffs.  As noted by Judge Ward of this panel, the

“evidence is undisputed that, under Plan 1385C, sponsored by the GI Forum Plaintiffs, Latino voters

constitute the majority of citizen voting age population in seven congressional districts in South and Central

Texas.”  Session, 298 F.Supp.2d at 522 (Ward, J., concurring in part and dissenting in part).  Election

analysis performed by Dr. Richard Engstrom, and relied upon by this court in its order of January 2004,
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demonstrates that all seven opportunity districts proposed by the GI Forum Plaintiffs offer the opportunity

to elect the Latino-preferred candidate.  Neither the DeGrandy proportionality test, which is not met in

Texas, nor the 2001 decision in Balderas, which never addressed Plan 1374C, dictate that the GI Forum

Plaintiffs’ challenge should fail.  

GI Forum Plaintiffs urge the court to reconsider the facts surrounding Defendants’ dilutive strategy

with respect to Latinos in Texas and to find, based upon the guidance of Veith, that the pursuit of

partisanship cannot justify minimizing minority voting strength.  GI Forum Plaintiffs further ask that the court

incorporate more recent demographic information regarding Latino population growth in its vote dilution

inquiry.  

IV.  Conclusion

The purpose of redistricting is to achieve “fair and effective representation for all citizens.”

Reynolds v. Sims, 377 U.S. 533, 565-568 (1964).  Redistricting that violates minority voting rights in the

name of partisanship tramples on this ideal.  Justice Kennedy’s concurrence in Vieth leaves open the door

of justiciability in the hope that a workable standard will emerge to judge the constitutionality of partisan

gerrymandering.  “Where important rights are involved, the impossibility of full analytical satisfaction is

reason to err on the side of caution.”  Vieth, 124 S.Ct. at 1796.  The case at hand provides a suitable

standard for measuring the burden on representational rights and allows for court intervention that is

consistent and similar across cases.  A rule that prohibits diluting minority voting strength in the name of

partisanship does not constitute the entire standard but presents one “judicially discernable and

manageable” test for constitutional redistricting.  Bandemer, 478 U.S. at 123.
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