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Va. Code. Ann. §§ 24.2-705, 24.2-707 .............................................................................. 37 
W. Va. Code § 3-3-5 ........................................................................................................... 37 

State Regulations 

Haw. Admin. Rules § 3-172-140 .......................................................................................... 8 
Tex. Administrative Code § 81.172 ..................................................................................... 8 
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From October 3 through October 18, 2017, the Court presided over a bench trial in 

this matter on the following claims asserted by Plaintiffs:  

• Count I. This claim asserts that Arizona’s requirement that in-person election 

day voters in precinct-based counties not vote out-of-precinct (“OOP”) violates 

§ 2 of the Voting Rights Act (“VRA”) by allegedly resulting in a prohibited 

discriminatory effect; 

• Count II. This claim asserts that the OOP requirements violate the First and 

Fourteenth Amendments of the United States Constitution and 42 U.S.C. § 

1983 by allegedly imposing an unjustified burden on the right to vote; 

• Count III. This claim asserts that House Bill 2023 (“H.B. 2023”), enacted by 

the Arizona Legislature in 2016, violates § 2 of the VRA because it was 

allegedly enacted with a discriminatory purpose and allegedly results in a 

prohibited discriminatory effect; 

• Count IV. This claim asserts that H.B. 2023 violates the Fifteenth Amendment 

to the United States Constitution and 42 U.S.C. § 1983 because it was allegedly 

enacted with the intent of suppressing voting by Hispanic and Native American 

voters; and 

• Count V.  This claim asserts that H.B. 2023 violates the First and Fourteenth 

Amendments of the United States Constitution and 42 U.S.C. § 1983 by 

allegedly imposing an unjustified burden on the right to vote.1 
  

                                              
1 Based on the parties’ description of the contested legal issues in the Joint Proposed Final 
Pretrial Order, under which Plaintiffs only alleged an unjustified burden on voters from 
H.B. 2023, Defendants understand that Plaintiffs will not seek to prove that H.B. 2023 
imposes an unjustified burden on associational rights. (Joint Proposed Pretrial Order, at 
7.)  
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Following the bench trial, the Court hereby finds and concludes as follows: 

I. FINDINGS OF FACT 

A. Overview of Arizona’s Election System  

1. As detailed more fully below, Plaintiffs’ constitutional and statutory claims 

require the Court to consider Arizona’s election system as a whole. The Court thus begins 

with an overview of that system.  

2. In general, voting in Arizona involves a flexible mixture of early in-person 

voting, early voting by mail, and in-person voting at a polling place on election day. Early 

voting in Arizona takes place during the twenty-seven days before an election. A.R.S. § 

16-541. For the 2016 general election, early voting began on October 12, 2016. 

3. Arizona has allowed early voting by mail for 25 years.  

4. Arizona also became the first state to make available an online voter 

registration option in 2002, allowing voters to register online through Arizona’s Motor 

Vehicle Division (“MVD”) website, www.servicearizona.com.   

5. Unlike many states, Arizona voters do not need an excuse to vote early. In 

2007, Arizona implemented permanent no-excuse early voting by mail, known as the 

Permanent Early Voter List (the “PEVL”). This made Arizona just the fourth state in the 

nation to do so. By contrast, in many states, no-excuse early voting is not an available 

voting option.  When registering online through the MVD, voters can also elect to join the 

PEVL by clicking a box, which results in being automatically enrolled in early voting by 

mail. 

6. Arizonans may vote early by mail either by requesting an early ballot on an 

election-by-election basis or by joining the PEVL. A.R.S. §§ 16-542, 16-544. Voters on 

the PEVL are automatically sent an early ballot approximately 27 days before election 

day. A.R.S. § 16-544(F). 
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7. For those voters who prefer to vote early and in-person, all Arizona counties 

operate at least one in-person early voting location. Some of these locations are open on 

Saturdays. 

8. Even where early in-person voting is an option, most states have a much 

shorter early voting period than Arizona. For example, in 2014 the average early in person 

voting period across states was 15 days, with a median of only 12 days. Arizona’s 27-day 

early voting period far exceeds the periods provided by most other states.  

9. To return an early ballot, a voter may return it, postage-free, via the mail; 

deliver it to an election office or ballot collection site during the 27-day early voting 

period; or drop off the ballot at any polling place or vote center in their county on election 

day.  

10. To be counted, Arizona requires that early ballots be returned by 7:00 p.m. 

on election day. A.R.S. § 16-548(A). The instructions on an early ballot inform Arizona 

voters of the 7:00 p.m. deadline. Voters may return their early ballot by mail at no cost, 

but they must mail it early enough for it to be received by the deadline or drop it off at any 

polling place, vote center, or election office by this deadline.  

11. Arizona’s early ballot deadline is within the mainstream of common election 

practices. Most other states also require early or absentee ballots to be received, and not 

just postmarked, by election day.  

12. Some Arizona counties provide special drop boxes for early ballots, and 

voters in all counties may return their ballots in person at any polling place, vote center, or 

the authorized election officials’ office without waiting in line. 

13. Since 2011, Arizona has allowed each county to choose whether to conduct 

elections under the traditional precinct model or “vote center” system. 2011 Ariz. Legis. 

Serv. Ch. 331 (H.B. 2303) (April 29, 2011) (amending A.R.S. § 16-411). In a precinct 

model, voters who vote in person on election day must vote within their designated 

precinct for their votes to be counted. See A.R.S. §§ 16-122, -584(C), (E). Under a vote 

center system, voters may cast their ballots at any vote center in the county in which they 
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reside and receive the appropriate ballot. A.R.S. § 16-411(B)(4). The vote center model 

requires that each vote center be equipped to print a specific ballot depending on the 

voter’s particular district that includes all races in which that voter is eligible to vote.  

14. If a voter arrives at a precinct but does not appear on the precinct register, 

Arizona allows the voter to cast a provisional ballot. A.R.S. §§ 16-122, 16-135, 16-584. 

This may occur, for example, if a voter recently moved but did not notify the county 

recorder of the change of address before the election. After election day, county election 

officials review all provisional ballots and counts those votes cast by voters confirmed to 

be eligible to vote. If the voter’s current address is determined to be within the precinct, 

the provisional ballot is counted, provided that there is no count reason to deem the 

provisional ballot invalid (such as the voter not being registered). In counties that use 

precinct-based voting, Arizona does not count provisional ballots cast outside of the 

voter’s correct precinct.  

15. The following Arizona counties have adopted vote centers: Graham, 

Greenlee, Cochise, Navajo, Yavapai, and Yuma. All of these counties are mostly rural and 

sparsely populated. Precinct-based voting requirements have no impact on voters in these 

counties.   

16. By comparison, the most populous counties in Arizona, such as Maricopa, 

Pima, and Pinal, do not currently use vote centers. To date, Maricopa, Pima, and Pinal 

Counties have not used a vote center system in any primary or general election. 

17. Maricopa County used a vote center system for the 2016 presidential 

preference election (“PPE”) and a 2016 special election. However, unlike most Maricopa 

County elections that require thousands of ballot styles, the PPE used only three ballot 

styles and the special election used only one.  

18. Arizona allows curbside voting at polling places, where election officials 

will go out to a vehicle to assist voters as necessary. 

19. Arizona also accommodates disabled voters. All counties must provide 

special election boards for voters who cannot travel to a polling location because of an 
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illness or disability. A.R.S. § 16-549. If an ill or disabled voter timely requests an 

accommodation, the county recorder must arrange for a special election board to deliver a 

ballot to the voter in person.  

20. For working voters, Arizona law requires employers to give an employee 

time off to vote if the employee is scheduled to work a shift on election day that provides 

fewer than three consecutive hours between either the opening of the polls and the 

beginning of the shift, or the end of the shift and the closing of the polls. An employer is 

prohibited from penalizing an employee for exercising this right. A.R.S. § 16-402. 

21. The Arizona Citizens Clean Elections Commission (“CCEC”) was created 

in 1998 pursuant to a voter initiative. In addition to providing a mechanism to encourage 

more candidates to run for public office, participate in publicly funded debates, and 

receive public campaign financing, the CCEC also engages in advertising to help educate 

voters on where to vote and who is running for office. It also engages in outreach to 

various communities, including the Hispanic and Native American communities, to 

increase voter participation. The CCEC also develops an annual voter education plan in 

consultation with elections officials and stakeholders. The current Chairman of the CCEC 

is Steve Titla, an enrolled member of the San Carlos Apache Tribe, who has been 

particularly vocal in supporting CCEC outreach to Native Americans.  

22. In 2000, the Arizona Independent Redistricting Commission (“AIRC”) was 

formed pursuant to a voter initiative (Proposition 106). The AIRC is composed of two 

Republicans, two Democrats, and an Independent, and it is tasked with redrawing of 

legislative and congressional district lines following each decennial U.S. Census. 

According to its enacting constitutional provisions, the AIRC considers the following six 

criteria when redistricting: (a) equal population; (b) compactness and contiguousness; (c) 

compliance with the U.S. Constitution and the VRA; (d) respect for communities of 

interest; (e) incorporation of visible geographic features, including city, town and county 

boundaries, as well as undivided census tracts; and (f) creation of competitive districts 

where there is no significant detriment to other goals. 
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23. Arizona does not require photographic identification to vote. Rather, under 

A.R.S. § 16-579, electors have the option present either a valid form of identification 

bearing a photograph, name, and address of the elector or two different items that contain 

the name and address of the elector. If the elector does not bring the requisite 

identification to the polling place, he or she is eligible to vote a conditional provisional 

ballot. 
 

B. Out-of-Precinct Voting Requirements 

1. Background, Administration, and State Justifications 
Relating to Precinct-Based Voting 

24. Since at least 1953, Arizona has required voters to cast ballots in their 

assigned precinct, and, for counties that elect to use a precinct-based system rather than 

vote centers, has enforced this system by counting only those ballots cast in the correct 

precinct for those voters who vote in-person on election day. A.R.S. §§ 16-122, -135, -584 

(codified in 1979); see also 1970 Ariz. Sess. Laws, ch. 151, § 64 (amending A.R.S. § 16-

895); A.R.S. § 16-102 (West Supp. 1974); 1953 Ariz. Sess. Laws, ch. 98, § 8 (amending 

A.R.S. § 55-214). 

25. Not counting local municipal and special elections, at least 62 elections 

have occurred in Arizona under the precinct-based voting system, in which OOP ballots 

were not permitted or not counted, without Plaintiffs or the U.S. Department of Justice 

(“DOJ”) raising any issues as to this system. 

26. In precinct-based counties, voters are generally assigned to precincts that 

are in close proximity to their residence.  

27. In assigning polling places, county officials also consider access to public 

transportation. 

28. Precinct-based voting serves an important planning function for Arizona 

counties by helping them to estimate the number of voters who may be expected at any 

particular precinct, which allows for better allocation of resources and personnel. Orderly 
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administration of elections helps to increase voter confidence in the election system and 

reduces wait times. 

29. Because elections involve many different overlapping jurisdictions, the 

precinct-based system also ensures that each voter receives a ballot reflecting only the 

races for which that person is entitled to vote.  The system thus promotes voting for local 

candidates and issues, and helps make ballots less confusing by not providing voters with 

ballots that include races in which they are not eligible to vote. As conceded by Plaintiffs’ 

own expert, political scientist Dr. Jonathan Rodden, precincts must be created in the 

precinct system, and ballots printed, so that the residential address of every voter is 

connected to the correct assortment of local elected officials. (See Doc. 214 at 13 (citing 

Doc. 177-1 at 10).) 

30. Precinct-based voting makes it easier for election officials to monitor voting 

and prevent improper votes because this system makes it more likely that voters will 

recognize poll workers at their precinct, and vice versa. 

31. Because the vote center model requires that each vote center be equipped to 

print a specific ballot depending on the voter’s particular district that includes all races in 

which that voter is eligible to vote, it creates administrative and logistical burdens not 

associated with the traditional precinct model. In order to operate a vote center, a county 

must be able to supply at least two electronic poll (“e-poll”) books to each vote center, as 

well as technology that allows the voter to vote on the appropriate ballot for his or her 

precinct. Also, compared to precinct-based polling places, it can be difficult for counties 

to predict the number of voters at each vote center. 

32. Vote centers are not appropriate for every jurisdiction, as they can cause 

voter wait times to increase, with corresponding decreases in turnout, due to the potential 

for uneven distribution of voters. Furthermore, it would impose an enormous financial and 

administrative burden on the most populous counties in Arizona to make every type of 

ballot available at every precinct, as the vote center model requires.    
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33. Cochise County instituted vote centers during the 2016 election cycle. 

However, during the 2016 general election, Cochise County ran out of blank ballots at 

some of its voting centers and Pima County sent down additional blank ballots to meet the 

unexpected demand. This incident resulted in increased wait times. 

34. Because of their high populations, it would impose a significant financial 

and administrative burden on Maricopa and Pima Counties to review all OOP ballots for 

any given election and determine, for each OOP ballot, the specific contests in which an 

elector was eligible to vote. 

35. If voters have their ballots counted for national, statewide, and countywide 

races, even if they vote in the wrong precinct, they will have much less incentive to vote 

in their assigned precinct and may decide (or be nefariously directed) to vote elsewhere. 

Other voters may incorrectly believe, if OOP ballots are partially counted, that they can 

vote at any location and receive the correct ballot. Consequently, if OOP ballots are 

partially counted in Arizona, candidates for local office will have to expend resources to 

educate voters on why it is nevertheless important to vote within their precincts. 

36. A majority of states (twenty seven, including Arizona) do not count OOP 

ballots, putting Arizona well within the mainstream on this issue.2  

37. One of Plaintiffs’ experts, political historian Dr. Allan Lichtman, has noted 

that some states partially count OOP ballots. However, Dr. Lichtman does not present any 

evidence to suggest that the burden of counting OOP ballots is the same, or even 

                                              
2 See Ala. Code §§ 17-9-10, -10-2, and -10-3; Ark. Code An.. §§ 7-5-306(b), and -5-
308(d)(2); Conn. Gen. Stat. §§ 9-19j, and -232n; Del. Code tit. 15, § 4948(b), h(7); Fla. 
Stat. § 101.048(1),(2); Haw. Admin. Rules § 3-172-140; Ind. Code §§ 3-11.7-2-1, -11-8-2, 
and -11.7-5-3; Iowa Code §§ 49.9, 49.79(2)(c), 49.80, 49.81, 53.23; Ky. Admin. Regs. Tit. 
31 § 6:020(1),(14); Mich. Comp. Laws §§ 168.523a(1),(5),(7), and 168.813(1); Miss. 
Code, Ann. § 23-15- 573(1),(3)(b); Mo. Rev. Stat. § 115.430(2),(3),(6); Mont. Code §§ 
13-15-107(1),(3), 13-2-512, 13-13-114(1)(a),(2); Neb. Rev. Stat. §§ 32-915(1), and -
1002(5)(b),(e); Nev. Rev. Stat. § 293.3081(1), 293.3085(4); N.Y. U.C.C. Law §§ 8-
302(3)(e), § 9-209; Ohio Rev. Stat. §§ 3505.181(A)(1), 3505.183(B)(1), (4)(a); S.C. Code 
Ann. §§ 7-13-820, 7-13-830; S.D. Sess. Laws § 12-18-39, 12-20-5.1; Tenn. Code Ann. § 
2-7-112(a)(3)(A),(B); Tex. (Election) Code Ann. §§ 63.001(c),(g), 63.011(a),(b); Tex. 
Administrative Code § 81.172. 
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substantially similar, in different jurisdictions. Further, Dr. Lichtman admitted that he 

relied on a report from the National Conference of State Legislatures (“NCSL”) which 

inaccurately states that Arizona does partially count OOP ballots. Yet, he did not assess 

how Arizona is the same or different from the other states listed in the partial count 

category as to the treatment of OOP ballots or determine if the other states also have 

inaccurate information listed in the report. Dr. Lichtman also admitted that the same 

NCSL report confirms that many states, like Arizona, do not count OOP ballots at all. 

38. The vast majority of polling locations used by Pima County in the 2016 

general election were the same as the locations used in the 2012 general election. 

39. Maricopa County used 724 separate precincts and a polling place for each 

precinct in the 2012, 2014, and 2016 general elections. During this period, a significant 

majority of the actual polling places stayed the same. Because the current Maricopa 

County precincts were implemented in 2012, they received DOJ approval.  

2. Options Available to Voters to Ascertain 
Assigned Polling Place  

40. Arizona voters can learn of their assigned precinct in a variety of ways. 

41. If precincts or polling places have been altered since the previous election, 

registered voters are sent a mailing informing them of this fact and where their new 

polling place is located. 

42. State law requires that election officials send each household with a 

registered voter who is not on the PEVL a sample ballot at least eleven days prior to 

election day, A.R.S. § 16-510(C), and these documents contain instructions for voters and 

identifies their polling location. 

43. The Arizona Secretary of State’s Office operates several websites that 

include a portal that makes available voter-specific polling place information and allows 

the Secretary’s staff to respond directly to voter inquiries. The Secretary of State’s Office 

also mails a publicity pamphlet to voters, which includes information on how to locate 

their correct precinct. This information is provided in English and Spanish. The Secretary 
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also uses social media (such as Facebook and Twitter), town halls and live events (such as 

county and state fairs), to register voters and answer questions. In carrying out this 

function, the Secretary of State’s Office works with various organizations that serve 

minority communities.   

44. Several Arizona counties, including Maricopa and Pima Counties, operate 

online polling place locators that are available in English and Spanish. Counties also 

spread awareness of how a voter can learn their voting location, and that provisional 

ballots cast outside an assigned precinct will not be counted, through news and social 

media. This information is communicated in both English and Spanish. The Counties also 

work with organizations that serve minority communities on voter outreach and education 

efforts.   

45. The CCEC website, which is available in English and Spanish, provides a 

tool for voters to determine their polling place. The CCEC also engages in advertising to 

help educate voters on where to vote, and engages in outreach to various communities, 

including the Hispanic and Native American communities, to increase voter participation. 

46. Voters can learn their assigned polling location by calling the office of the 

county recorder for the county in which they reside. 

47. If a voter appears at an incorrect polling location on election day in a 

precinct-based county, poll workers are trained to direct that person to their correct polling 

place based on their current address, to notify the voter that their vote will not be counted 

if they insist on voting a provisional ballot at that location, and to give voters information 

about their correct polling place. 

48. Some counties—including the state’s most populous, Maricopa and Pima—

post conspicuous signage at polling places informing voters that provisional ballots cast 

outside of the voter’s assigned precinct will not be counted.  

49. Partisan groups, such as the Arizona Democratic Party (“ADP”) and 

political campaigns, often help educate voters on how to find their assigned polling place. 

Case 2:16-cv-01065-DLR   Document 357   Filed 09/25/17   Page 19 of 125



4851-7070-6508.12 
 

 

 

- 11 - 
 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

50. In the 2016 general election, Maricopa County instituted changes that 

substantially reduced the number of OOP ballots, including an e-poll book system. 

51. According to the 2016 Survey of Performance of American Elections 

(“SPAE”), on which Plaintiffs’ expert Dr. Lichtman relied, none of the survey 

respondents for Arizona reported that it was “very difficult” to find their polling place. By 

comparison, several other states had respondents who reported that it was very difficult to 

find their polling place. The 2016 SPAE also reports that approximately 94% of the 

Arizona respondents thought it was very easy or somewhat easy to find their polling 

place. While a small percentage of the respondents reported it was “somewhat difficult” to 

find their polling place, some of those respondents may have resided in an Arizona county 

that uses vote centers. 

52. Plaintiffs failed to prove their assertion that voting at an assigned precinct is 

“highly confusing” for voters. They rely on Dr. Rodden for this argument, but Dr. Rodden 

admits he has not analyzed the different methods voters can learn their voting location in 

Arizona. Nor has Dr. Rodden assessed whether Arizona is out of the norm, as compared to 

other states, with respect to has more polling place turnover. 

53. Plaintiffs’ assertion that voter confusion arises because the City of Phoenix 

and Maricopa County often have elections on the same day and at different locations is 

incorrect. In the 2016 general election, a Phoenix City Council election contest appeared 

on the ballot generated by Maricopa County and the polling locations for the City of 

Phoenix and Maricopa County races were the same.  In several other past instances, City 

of Phoenix and Maricopa County elections were held on different days. 

54. One of Defendants’ experts, economist Dr. Janet Thornton, demonstrated 

that Dr. Rodden’s analysis concerning the relationship between distance to a polling 

location and the incidence of rejected OOP ballots failed to follow standard statistical 

practice. Dr. Thornton further demonstrated that over 99% of the variation in the OOP 

ballots is not explained by Dr. Rodden’s models, and the marginal effects estimated by 

Dr. Rodden are very small. 
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55. Additionally, Plaintiffs have provided no evidence of any systemic or 

pervasive issues in which minority voters were given misinformation regarding the 

locations of their correct precinct polling places, while non-minority voters were given 

correct information. Nor have Plaintiffs shown that minority voters’ precinct polling 

places were located in areas where it would be more difficult for minority voters to find 

them, as compared to the corresponding precinct polling places of non-minority voters. 
 

3. Impact of Out-of-Precinct Voting Requirements and 
Recent Trends 

56. Precinct-based voting requirements have no impact on the many Arizona 

voters who participate in early voting, either in-person or by mail. The restrictions on 

OOP voting likewise have no impact on voters in the Arizona counties that use vote 

centers. As a result, the OOP requirements have no practical impact whatsoever on most 

Arizonans. More specifically, in the 2016 general election, only approximately 20 percent 

of Arizona registered voters who cast a ballot voted in person on election day in a county 

that used precinct-based voting.  

57. OOP ballots have consistently declined as a percentage of the total ballots 

cast in Arizona. Indeed, since 2008, OOP ballots during general presidential elections 

have declined 73% statewide, as demonstrated more specifically below. 

58. In the 2008 general election, Arizona voters cast 14,885 ballots in the wrong 

precinct out of the 2,320,851 ballots cast statewide, and so OOP ballots constituted 0.64% 

of the total ballots. 

59. In the 2012 general election, Arizona voters cast 10,979 ballots in the wrong 

precinct out of the 2,323,579 ballots cast statewide, and so OOP ballots constituted 0.47% 

of the total ballots. In that same election, 1,542,855 Arizona voters submitted early 

ballots, and more than 99% were counted.  

60. In the 2016 general election, Arizona voters cast 3,970 ballots in the wrong 

precinct out of the 2,661,497 ballots cast statewide, and so OOP ballots constituted 0.15% 

of the total ballots.  
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61. The number and rates of OOP ballots have also decreased in midterm 

elections. In the 2010 general election, Arizona voters cast 4,916 ballots in the wrong 

precinct out of the 1,750,840 ballots cast statewide, and so OOP ballots constituted 0.28% 

of the total ballots. By comparison, in the 2014 general election, Arizona voters cast 3,582 

ballots in the wrong precinct out of the 1,537,671 ballots cast statewide, and so OOP 

ballots constituted 0.28% of the total ballots.   

62. During this same period (2008-2016), the number of registered voters in 

Arizona increased as follows: 2,987,451 in 2008; 3,146,418 in 2010; 3,124,712 in 2012; 

3,235,963 in 2014; and 3,588,466 in 2016. 

63. Maricopa County has also experienced a consistent decline in the number of 

OOP ballots, both in terms of raw numbers and as a percentage of the total ballots cast.  

64. In the 2008 general election, Maricopa County voters cast 9,159 ballots in 

the wrong precinct out of the 1,730,886 ballots cast countywide, and so OOP ballots 

constituted 0.66% of the total ballots. 

65. In the 2012 general election, Maricopa County voters cast 7,529 ballots in 

the wrong precinct out of the 1,390,836 ballots cast countywide, and so OOP ballots 

constituted 0.54% of the total ballots. 

66. In the 2016 general election, Maricopa County voters cast 2,197 ballots in 

the wrong precinct out of the 1,390,836 ballots cast countywide, and so OOP ballots 

constituted 0.14% of the total ballots. Thus, between 2008 and 2016, Maricopa County 

had a staggering decrease of 76% in the raw number of OOP ballots, and a decrease of 

79% in the rates of OOP ballots.  

67. As for Maricopa County midterm elections, in the 2010 general election, 

Maricopa County voters cast 3,527 ballots in the wrong precinct out of the 1,004,125 

ballots cast countywide, and so OOP ballots constituted 0.35% of the total ballots. By 

comparison, in the 2014 general election, Maricopa County voters cast 2,781 ballots in the 

wrong precinct out of the 877,187 ballots cast countywide, and so OOP ballots constituted 

0.32% of the total ballots.  
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68. During this same period (2008-2016), the number of registered voters in 

Maricopa County has increased as follows: 1,730,886 in 2008; 1,851, 956 in 2010; 

1,817,832 in 2012; 1,935,729 in 2014; and 2,161,716 in 2016. 

69. Likewise, Pima County has experienced a consistent decline in the number 

of OOP ballots, both in terms of raw numbers and as a percentage of the total ballots cast.  

70. In the 2008 general election, Pima County voters cast 3,227 ballots in the 

wrong precinct out of the 397,503 ballots cast countywide, and so OOP ballots constituted 

0.81% of the total ballots. 

71. In the 2012 general election, Pima County voters cast 2,212 ballots in the 

wrong precinct out of the 385,725 ballots cast countywide, and so OOP ballots constituted 

0.57% of the total ballots. 

72. In the 2016 general election, Pima County voters cast 1,150 ballots in the 

wrong precinct out of the 427,102 ballots cast countywide, and so OOP ballots constituted 

0.14% of the total ballots. The raw number of OOP ballots thus dropped by 64% in Pima 

County between 2008 and 2016, and the rates of OOP ballots dropped by 83%. 

73. As for Pima County midterm elections, in the 2010 general election, Pima 

County voters cast 641 ballots in the wrong precinct out of the 318,995 ballots cast 

countywide, and so OOP ballots constituted 0.20% of the total ballots. By comparison, in 

the 2014 general election, Pima County voters cast just 371 ballots in the wrong precinct 

out of the 318,995 ballots cast countywide, and so OOP ballots constituted 0.14% of the 

total ballots.  

74. Dr. Rodden’s assertion that the raw number of OOP votes in Pima County 

increased between 2014 and 2016 was based on an improper comparison of a midterm 

election to a presidential election. Dr. Rodden admitted that, in midterm elections, turnout 

is lower and voters tend to be older, wealthier, and more informed about the election 

process. As shown above, when presidential elections are properly compared to other 

presidential elections, and midterm elections to other midterm elections, the number of 

OOP ballots has consistently declined in Pima County. 
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75. During this same period (2008-2016), the number of registered voters in 

Pima County has increased as follows: 498,777 in 2008; 486,697 in 2010; 494,630 in 

2012; 497,542 in 2014; and 494,630 in 2016.  

76. Plaintiffs could not produce a single witness to testify that he or she would 

be prevented from voting in any future election due to OOP requirements. 

77. The overall number of provisional ballots in Arizona, both as a percentage 

of the registered voters and as a percentage of the number of ballots cast, has continued to 

decline.  

78. Over the last decade, Arizona has rejected approximately 121,000 

provisional ballots of the more than 17 million ballots cast. Many of these provisional 

ballots were rejected for reasons other than the voter being out-of-precinct. Indeed, the 

majority of provisional ballots that are rejected and not counted are disallowed for reasons 

having nothing to do with OOP, such as the person who cast the ballot not being 

registered to vote.   

79. The percentage of provisional ballots in Arizona that are counted has 

increased over time, going from 70.7% in the 2008 general election to 82% in the 2012 

general election, and from 82.3% in the midterm 2010 election to 87.2% in the 2014 

midterm election. 

80. Dr. Rodden’s comparison between Arizona and the United States 

concerning the usage of provisional voting was misleading, as it failed to account for the 

different ways that different states use provisional ballots, and that some states do not 

utilize provisional voting in any form.  Variations by state in the reasons for provisional 

ballots being rejected are the result of variation in state regulations regarding reasons for 

rejecting provisional ballots. For example, nationwide, a much higher proportion of the 

provisional votes are rejected for reasons not specified or for an incorrect jurisdiction as 

compared to Arizona. 

81. The number of provisional votes in Arizona is likely influenced by the 

PEVL check box available when citizens register to vote on-line, as PEVL registered 
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voters who move and who do not update their address information will not have their 

early ballot forwarded to their new address. Among in-person voters, Arizona voters are 

more likely to vote out-of-precinct if they have signed up for the PEVL and have moved. 
 

4. Lack of Evidence to Show Disparate Impact of OOP 
Requirements 

82. Plaintiffs have attempted to use the analysis of Dr. Rodden to establish that 

Arizona’s OOP requirements have a disparate racial impact. Dr. Rodden admitted that the 

voter registration files he reviewed did not actually identify the race of Arizona voters, 

and he therefore predicted each voter’s race by using an open-source software algorithm 

that he found online. Plaintiffs have failed, however, to establish that this algorithm is a 

reliable method of predicting race or measuring claimed disparities in OOP ballots in 

Arizona.   

83. Most fundamentally, Dr. Rodden admitted that the application of the 

algorithm to Arizona voters includes some measurement error, but he cannot actually 

identify this error rate.   

84. As applied in Florida, researchers have determined that the algorithm used 

by Dr. Rodden had a substantial error rate of approximately 15%. (That is, the algorithm 

misclassified an individual’s race 15% of the time). The error rate in Arizona is unknown, 

but could be much different from Florida due to the different demographics and the higher 

rate of interracial marriage in Arizona. A higher rate of interracial marriage will cause the 

error rate to increase.  

85. Because his individual predictions of race rely on the Census Bureau’s 

Voting Age Population (“VAP”) data rather than the Citizen Voting Age Population 

(“CVAP”) data, Dr. Rodden is likely overestimating the probability of being Hispanic. In 

some counties (including Maricopa and Pima Counties), the disparity between the 

percentage of people identified as Hispanic in the VAP and CVAP data is nearly ten 

percent.  
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86. Plaintiffs could have approximated an error rate for the application of the 

algorithm to Arizona voters by conducting a survey to determine the race of a subset of 

the voters in the registration files. But they performed no such survey.  

87. For the 2012 general election, assuming the accuracy of Dr. Rodden’s race 

predictions, OOP ballots cast by white voters accounted for only 0.3% of all votes cast in 

Arizona, whereas OOP ballots cast by Hispanic and African American voters accounted 

only for 0.13% and 0.07% votes cast, respectively.   

88. The rates of OOP ballots dropped significantly in the 2016 general election, 

reflecting the substantial decrease in the raw number of such ballots. In the 2016 general 

election, assuming the accuracy of Plaintiffs’ race predictions, OOP ballots cast by white 

voters accounted for .08% of total votes cast, whereas OOP ballots cast by Hispanic, 

African American, and Native American voters accounted only for .04%, .01%, and .01% 

votes cast, respectively. 

89. Given the miniscule percentages of OOP ballots, Dr. Rodden’s inability to 

calculate error rates in his race estimates makes his conclusions about a disparate impact 

unreliable, as it cannot be ascertained whether the measurement error associated with the 

algorithm might cancel out the disparities that he reports. 

90. Dr. Rodden admitted he had no involvement in creating the algorithm that 

he relied on to make race predictions. He further admitted that the two individuals who 

did create the algorithm would be in the best position to speak on how the algorithm was 

developed and how it works. However, the creators of the algorithm have not offered any 

evidence in this case to establish its reliability.   

91. One of the individuals who developed the algorithm, Dr. Kosuke Imai, has 

an advanced degree in statistics. Dr. Rodden does not have such a degree. Nor is Dr. 

Rodden a member of the American Statistical Association, the professional association for 

people who focus on statistics as their profession. 

92. Dr. Thornton demonstrated that the explanatory power of Dr. Rodden’s 

model of OOP ballots is weak and, as a consequence, no more than 2.7% of the variation 
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in OOP ballots is explained by the probability of being Hispanic, African-American, or 

Native American.  Dr. Rodden fails to determine if there are other factors correlated with 

race/ethnicity that may account for the 97.3% of the variation in OOP ballots. In other 

words, the statistical models used by Dr. Rodden explain virtually none of the variation in 

the likelihood of OOP votes. 

93. Among in-person voters, Arizona voters are more likely to vote out-of-

precinct if they have signed up for the PEVL and have moved. They are also younger and 

less likely to have voted in a prior election. Dr. Thornton demonstrated that when Dr. 

Rodden’s model is enhanced to include these additional factors, the number of statistically 

insignificant outcomes increases, and the already small estimated effects of the probability 

of being African-American, Native-American, or Hispanic on casting an OOP ballot are 

reduced, on average, by 58%, and are even closer to a zero difference in effect. 

94. Dr. Rodden also assessed the impact of the OOP requirements by 

superimposing 2010 census block group data on a map noting the location of OOP voters 

to determine whether OOP ballots were concentrated in areas with higher minority 

populations, according to Census data. However, by his own admission, this “ecological 

inference” analysis is even less reliable than his analysis that relies on individual-level 

predictions of THE race of Arizona voters. In particular, Dr. Rodden has admitted that 

ecological inference works best when it analyzes clusters of individuals that produce at 

least some local majorities in some of the geographic areas being assessed. Here, the 

activity of interest (the casting of an OOP ballot) does not come close to a majority in any 

census block. Dr. Rodden has further admitted that ecological inference is of limited value 

in counties involving small numbers of minority voters who are widely dispersed, which 

is the case for many of Arizona’s less populated, rural counties. Additionally, Dr. Rodden 

admitted that ecological inference can fall prey to aggregation bias. For example, OOP 

ballots in census blocks with a Hispanic majority may have been cast by non-minority 

voters. Because of the reliability concerns relating to ecological inference analysis, Dr. 

Rodden relegated this analysis to an appendix in his most recent round of reports.  
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95. Dr. Thornton showed that detailed analysis of the data supporting Dr. 

Rodden’s ecological inference analysis also raises serious questions about the reliability 

of this analysis.  For example, Dr. Rodden’s algorithm substantially inflates the number of 

in-person and OOP ballots in Maricopa County in the 2016 general election. Additionally, 

Dr. Rodden’s analysis reported that the African-American share of OOP ballots in 

Coconino County for the 2016 general election was 10.1%, as a percentage of in-person 

ballots cast. However, according to his own data, the African American population does 

not come close to 10.1% in any Coconino County precinct.  The African American 

population in these precincts instead ranges from 4.2% to just 0.007%. 

96. Additionally, Dr. Rodden’s plotting of the geographic areas in which OOP 

ballots were cast failed to recognize that in densely populated areas, precincts will have 

more rejected provisional ballots simply because of the larger number of voters who live 

in these areas. 
 

C. H.B. 2023 

1. Arizona Laws Regulating Security 
and Integrity of Voting Process 

97. Since 1910, the Arizona Constitution has provided that “[a]ll elections by 

the people shall be by ballot, or by such other method as may be prescribed by law; 

Provided, that secrecy in voting shall be preserved.” Ariz. Const. Art. 7, Sec. 1, and that 

“[t]here shall be enacted registration and other laws to secure the purity of elections and 

guard against abuses of the elective franchise.”  Ariz. Const. Art. 7, Sec. 12. 

98. In 1939, the Legislature enacted legislation providing that a person may 

generally not vote unless his or her name appears in both the general county register and 

in the precinct register. The original statute also provided that a voter who moved from 

one precinct to another within thirty days preceding a primary or general election could 

vote in the precinct in which registered. In 1953, the Legislature amended that provision 

to require that a registered voter who moved from one precinct to another following a 

primary or general election registration period would be considered a resident and voter of 
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the precinct where he or she lived during registration (until registration reopened). This 

last provision was removed in 1970. A.R.S. § 16-122. 

99. In 1980, the Legislature enacted a wide variety of laws relating to the 

security and integrity of the election system in Arizona, including A.R.S. §§ 16-135, -182, 

-446, -461, -466, -515, -535, -547, -584, -585, -609, -1002, -1003, -1004, -1005, -1006, -

1007, -1008, -1016, -1017, and -1018. The current versions of these laws are summarized 

below.  

100. Under A.R.S. § 16-135, a voter must correct his or her residence address if it 

is no longer correct on the voter registration record by providing an approved form of 

identification at the polling place for his or new address. The voter shall then be permitted 

to vote a provisional ballot. This statute further provides that provisional ballots shall be 

compared with the signature roster for the precinct in which the voter was listed within ten 

calendar days after a general election. If the voter’s signature does not appear on the 

signature roster and there is no record that the voter voted early, the provisional ballot 

shall be counted. An elector may also request an address change on a written request for 

an early ballot if it contains the necessary information.   

101. Under A.R.S. § 16-182, a person is guilty of a class 6 felony if he or she 

knowingly registers himself or another person to vote where he or she is not entitled to 

vote. 

102. Under A.R.S. § 16-446, Arizona law requires that an electronic voting 

system shall, among other things, “provide for secrecy when used with voting booths,” 

reject votes if the voter makes more selections than allowed, prevent the voter from voting 

for the same person more than once for the same office, and “[w]hen properly operated, 

record correctly and count accurately every vote cast.”  

103. Under A.R.S. § 16-461, election officers must prepare a sample ballot at 

least forty-five days before an election, which must be sent by mail at least eleven days 

before the election to every household containing a registered voter. Since 2009, the 
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sample ballot must state: “This is a sample ballot and cannot be used as an official ballot 

under any circumstances.” 

104. Under A.R.S. § 16-466, Arizona law provides specific requirements for 

ballots, ballot labels, and ballot screens, and further allows ballots to contain punched 

holes for placing them in the correct reading position in the counting devices, so long as 

the punched holes can “not be used in any way that will reveal the identity of the voters 

voting on the ballot.”  

105. Under A.R.S. § 16-515, the Legislature has prohibited a person from 

remaining within a 75-foot of limit of voting polls while polls are open, unless voting (or 

an election official or representative of each political party) and also prohibited any 

electioneering within the 75-foot limit. Under this law, a violation results in a class 2 

misdemeanor. Polling places are also required to provide notices on the 75-foot limit. The 

75-foot limit is also applicable to elections held by Native American tribes. A minor or 

other person of the voter’s choice may accompany a voter with the voter’s permission. 

Further, since 2015, an election official or representative who is lawfully within the 75-

foot limit may not wear, carry, or display materials that identify or express support for or 

opposition to a candidate, political party or organization, ballot question or any other 

political issue.  

106. Under A.R.S. § 16-535, an election marshal, appointed by the board of 

supervisors, must preserve order at polls and permit no election law violation. Since 2006, 

the marshal must also periodically measure the length of waiting times: if the wait exceeds 

thirty minutes, the marshal shall request additional voting machines, voting booths and 

board workers, as appropriate.  

107. Under A.R.S. § 16-547, early ballots shall include an envelope that includes 

the recorder's information on one side and on the other a printed affidavit substantially 

stating: “I declare the following under penalty of perjury: I am a registered voter in _____ 

county Arizona, I have not voted and will not vote in this election in any other county or 

state, I understand that knowingly voting more than once in any election is a class 5 
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felony and I voted the enclosed ballot and signed this affidavit personally unless noted 

below.” A specific affidavit is also required if the voter was assisted by another person in 

marking the ballot. 

108. Under A.R.S. § 16-584, a voter whose name does not appear on the county 

register may vote if he or she presents a certificate from the county recorder, or may vote 

by provisional ballot by showing verified identification, or by signing an affirmation 

stating that the elector is a registered voter in that jurisdiction.  

109. Under A.R.S. § 16-585, if a voter spoils a ballot or ballot card and obtains 

another, officials must write “returned spoiled,” string the unopened ballot upon a string, 

and return it with the stubs of voted ballots.  

110. Under A.R.S. § 16-609, only ballots provided in accordance with Arizona’s 

election laws shall be counted. When a question arises as to a ballot’s legality, the 

decision of the election board regarding its legality will be endorsed on the ballot and 

signed by a majority of the board.  

111. Under A.R.S. § 16-1002, a person is guilty of a class 5 felony if he or she 

knowingly counterfeits a ballot or knowingly gives a counterfeit ballot to someone else. 

112. Under A.R.S. § 16-1003, a person is guilty of a class 3 misdemeanor if he or 

she forges a ballot signature, knowingly destroys or defaces a ballot, or knowingly delays 

a ballot delivery. 

113. Under A.R.S. § 16-1004, a person is guilty of a class 5 felony if he or she 

knowingly interferes with or induces an election officer or refuses to comply with the 

officer’s duty or an election law. A person is also guilty of a class 5 felony if he or she 

knowingly and without permission modifies the software, hardware, or source code for 

voting equipment. 

114. Under A.R.S. § 16-1005, a person is guilty of a class 5 felony who commits 

any of the following: knowingly marks a ballot or ballot envelope with the intent to fix an 

election; offers or provides consideration to acquire a voted or unvoted ballot or early 

ballot; possesses a voted or unvoted ballot with the intent to sell it; knowingly solicits 
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ballot collection by misrepresenting him or herself as an election official; or knowingly 

collects voted or unvoted ballots without turning them into to an election official or the 

U.S. Postal Service (“USPS”). 

115. Under A.R.S. § 16-1006, a person is guilty of a class 5 felony if he or she 

knowingly by “force, threats, menaces, bribery or any corrupt means,” attempts to 

influence an elector, attempts to “awe, restrain, hinder, or disturb an elector”, or causes an 

elector to vote for a different person than intended through deception. 

116. Under A.R.S. § 16-1007, an election officer is guilty of a class 2 

misdemeanor if he or she knowingly attempts to find out whom the elector voted for 

before polls close, opens a ballot or permits it to be opened before placing it in the ballot 

box, alters the ballot with the attempt to determine for whom an elector voted, or discloses 

the person for whom the elector voted without permission. 

117. Under A.R.S. § 16-1008, an election officer is guilty of a class 2 

misdemeanor if he or she knowingly induces an elector to vote other than the elector 

intended or desired to vote. 

118. Under A.R.S. § 16-1016, a person is guilty of a class 5 felony who 

knowingly: votes without being entitled; votes more than once at any election; gives an 

election official two or more ballots folded together; changes or destroys a ballot after it 

has been deposited in the ballot box; fraudulently adds a ballot to those legally cast at any 

election; adds to or mixes other ballots with those lawfully cast with intent to affect the 

result of the election; unlawfully carries away, conceals or removes a poll list, ballot or 

ballot box from the polling place; destroys a polling list, ballot or ballot box with the 

intent to interrupt or invalidate the election; or detains, alters, mutilates or destroys ballots 

or election returns.  

119. Under A.R.S. § 16-1017, a voter is guilty of a class 2 misdemeanor if he or 

she knowingly makes a false statement about the voter's inability to mark a ballot; 

interferes with a voter within the 75-foot limit; defaces or destroys a sample ballot or 

destroys an instruction card posted for voter instruction before an election closes; removes 
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or destroys supplies or conveniences furnished to enable a voter to prepare the ballot; 

hinders the voting of others; or votes in a county in which the voter no longer resides, 

unless authorized. 

120. Under A.R.S. § 16-1018, a person who commits any of the following acts is 

guilty of a class 2 misdemeanor: knowingly electioneers on election day in a polling place 

or within 75 feet of the entrance; intentionally disables or removes a voting machine or 

voting record; knowingly removes an official ballot from a polling place before the poll 

closes; shows another’s ballot or machine to another in a way as to reveal the contents, 

unless authorized; knowingly solicits a voter to show the voter’s ballot, or receives 

another’s ballot, except as authorized; knowingly receives an official ballot from a person 

other than an election official having charge of the ballots; knowingly delivers an official 

ballot to a voter; knowingly places a mark on the voter’s ballot by which it can be 

identified; or fails to return a ballot to an election official after having received it. 

121. Under A.R.S. § 16-583, initially enacted in 1991, the county recorder must 

provide a list of inactive voters to each precinct on or before election day. If an 

unregistered voter appears on the inactive list, he or she may be permitted to vote after 

providing information to the election official. Those on the inactive list who vote on 

election day are removed from the inactive list. 

122. Under A.R.S. § 16-142, initially enacted in 1994, the Secretary of State 

must “provide for a toll free telephone number for the use of the public to report incidents 

of voter fraud.” The State of Arizona may use federal funds pursuant to the Help America 

Vote Act (“HAVA”) of 2002 (P.L. 107-252) for the number and any investigations arising 

from calls to the number. 

2. Background History of Election Integrity Concerns 
Relating to Early Ballot Collection 

123. There is a widespread impression among Americans that election integrity is 

a problem. There is also public perception, including in Arizona, that early voting by mail 
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is less secure than in-person voting. This perception is grounded in the fact that, by its 

nature, early or absentee voting is more susceptible to fraud than in-person voting. 

124. According to the data provided by Plaintiffs’ expert, Dr. Lichtman, 10.8% 

of the Arizona survey respondents in the 2014 SPAE reported that they lacked confidence 

in their votes being counted, which is larger than the reported national average of 8.3%. 

125. The 2012 version of the SPAE also indicates there was a substantial concern 

in Arizona concerning people stealing or tampering with ballots that have been voted, 

with 31.5% of Arizona respondents who answered this question responding that they 

believed this occurred “occasionally” or that it was “very common.”  

126. The 2012 SPAE also asked survey respondents about people voting an 

absentee (early) ballot intended for another person, and 44.2% of the Arizona respondents 

who expressed an opinion on this issue believed this occurred “occasionally” or 

“frequently.” 

127. In early 2010, the Arizona Secretary of State’s Office and Yuma County 

election officials both received reports concerning tampering with and destruction of 

voted early ballots by ballot collectors in Yuma County. James Drake, who at that time 

was the Deputy Secretary of State for Arizona, met in-person with the individual who had 

made these reports and found her account believable, particularly because she admitted in 

writing to being part of the destruction of early ballots. 

128. Shortly after receiving the reports of potential fraud in Yuma County 

associated with early ballot collection, two individuals who were at that time acting as 

senior officials for the Arizona Secretary of State’s Office—Mr. Drake and then-Arizona 

Election Director Amy Bjelland—visited Yuma County to observe an election. Following 

this visit, then-Arizona Secretary of State Ken Bennett sent a letter on May 4, 2010 to 

Yuma County Attorney Jon R. Smith titled “reasonable cause determination.”  In this 

letter, Secretary Bennett explained that, during their observation of the Yuma County 

election, Mr. Drake and Ms. Bjelland “were given information that individuals associated 

with campaigns asked for and at times even demanded early ballots, voted and unvoted, 
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from the citizens of San Luis.” Secretary Bennett’s letter also discussed the high number 

of rejected early ballots in Yuma County due to mismatched signatures, which led 

Secretary Bennett to conclude that “something is terribly amiss in San Luis.” The 

Secretary of State’s Office ultimately referred this matter to the Yuma County Attorney 

out of a belief that it did not have jurisdiction over local election matters. 

129. Although Yuma County officials did not bring any charges in connection 

with the allegations of early ballot collection fraud that were raised in 2010, they did 

request the Federal Bureau of Investigation (“FBI”) to investigate the matter, which the 

FBI did, thus increasing the widespread perception that early ballot collection was an 

election security issue.  

130. In a May 4, 2011 letter, the Pima County Attorney described a complaint 

relating to allegations of gifts—specifically, coupons—being provided to voters who 

agreed to provide their early ballots to a campaign worker, in connection with a City of 

South Tucson primary election. 

131. In advance of Secretary Reagan’s 2014 campaign for Secretary of State, 

former state representative Lydia Hernandez, a Democrat and a Hispanic woman, 

expressed concerns to Secretary Reagan about some early ballots not being returned but 

instead being thrown away by collectors.   

132. Issues with early and absentee ballot collection have not been limited to 

Arizona. In a 2009 indictment, the New Jersey Attorney General alleged that ballot 

collectors had unsealed and then destroyed voted absentee ballots in connection with a 

mayoral campaign.  

133. Although Dr. Lichtman asserted there is a lack of evidence of fraud relating 

to early ballot collection, he admitted that he did not investigate any instances of such 

fraud in other states. 

134. As a general matter, Arizona’s security procedures relating to in-person 

voting have not generally been applied to regulate early voting. See, e.g., A.R.S. § 16-515 
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(no electioneering within 75 feet of a polling place); A.R.S. § 16-580 (only one person per 

voting booth at a time with limited exceptions). 

135. When a voted ballot is in the hands of a third party, there is some risk that 

the ballot might not be returned to an outgoing mailbox or otherwise to the appropriate 

county officials.    

136. Before H.B. 2023 was enacted, political parties, campaigns, and other 

partisan groups would not conduct background checks on individuals that they engaged to 

collect early ballots. 

137. The Legislature enacted some measures to prevent fraud associated with 

early voting before H.B. 2023. For example, since 1992, Arizona has prohibited any 

person other than the elector from having “possession of that elector’s unvoted absentee 

ballot.” See 1991 Ariz. Legis. Serv. Ch. 310, § 22 (S.B. 1390) (West). In 1997, the 

Legislature expanded that prohibition to prevent any person other than the elector from 

having possession of any type of unvoted early ballot. See 1997 Ariz. Legis. Serv. Ch. 5, § 

18 (S.B. 1003) (West) (codified at A.R.S. § 16-542(D)).  

138. Arizona has supplemented its protection of the early voting process through 

the use of penal provisions, as set forth in A.R.S. § 16-1005. For example, since 1999 it 

has been a class 5 felony for a person knowingly to mark or to punch an early ballot with 

the intent to fix an election. See 1999 Ariz. Legis. Serv. Ch. 32, § 12 (S.B. 1227) (codified 

as amended at A.R.S. § 16-1005(A)). 

139. Arizona’s voters have increasingly used early voting by mail, which has 

helped boost turnout. In 2008, 35.6% of all registered voters submitted early ballots; in 

2012, that figure grew to 41.4%.; and in 2016, that figure grew to 49.4%.  Further, in the 

2016 general election, only 22.2% of voters in Maricopa County actually cast ballots at 

their precinct on election day. 

140. Although not specifically related to ballot collection, there have been 

criminal prosecutions in Arizona relating to election fraud. 
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3. Prior Bills Relating to Ballot Collection3   

141. Before enacting H.B. 2023, the Legislature considered various bills over a 

period of several years that included ballot collection provisions, as it grappled for years 

with the appropriate way to address this issue. 

142. One bill that included a ballot collection provision was S.B. 1412, which 

was introduced in the 2011 legislative session. The bill’s sponsor, then-Senator Donald 

Shooter, introduced S.B. 1412 in response to the allegations described above concerning 

tampering with and destruction of early ballots by collectors in Yuma County. Senator 

Shooter worked with the Secretary of State’s Office in developing S.B. 1412, and the 

Secretary of State’s Office advocated on behalf of that legislation. 

143. S.B. 1412 went through multiple iterations and was subjected to testimony 

and debate in the Judiciary Committee, an amendment process, and floor debate. The 

Legislature also amended S.B. 1412 several times over the course of a month before its 

enactment.  

144. The final, enacted version of S.B. 1412 required individuals engaged in 

collecting ten or more early ballots to provide identification to the elections official those 

ballots were provided to, and also created the following class 5 felonies: “knowingly 

mark[ing] a voted or unvoted ballot or ballot envelope with the intent to fix an election”; 

“receiv[ing] or agree[ing] to receive any consideration in exchange for a voted or unvoted 

ballot”; possessing another’s voted or unvoted ballot with intent to sell; “knowingly 

solicit[ing] the collection of voted or unvoted ballots by misrepresenting itself [sic] as an 

election official or as an official ballot repository or . . . serv[ing] as a ballot drop off site, 

other than those established and staffed by election officials”; “knowingly collect[ing] 

voted or unvoted ballots and . . . not turn[ing] those ballots in to an election official…or 

                                              
3 Defendants provide information on these prior bills in order to provide the Court a 
complete factual history, but do not concede that bills other than H.B. 2023, which were 
considered in different legislative sessions involving legislatures with a different 
membership than the body that enacted H.B. 2023, are relevant to ascertaining the 
Legislature’s intent in enacting H.B. 2023, except to show the continuing perception that 
early ballot collection created election integrity concerns. 
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any . . . entity permitted by law to transmit post,” A.R.S. §§ 16-1005(A)-(F). In addition, 

ballot return envelopes must be “tamper evident when properly sealed.” A.R.S. § 16-545.  

145. At the time of S.B. 1412’s enactment, Arizona was still subject to 

preclearance requirements under VRA § 5, and the DOJ requested additional information 

about S.B. 1412’s ballot collection restrictions. As part of this request, the DOJ inquired 

specifically about the photo ID requirement for ballot collectors that had been added to 

A.R.S. § 16-1005(D) as part of this bill. 

146. The Secretary of State officials who supported S.B. 1412 and were involved 

in investigating the allegations of early ballot collection fraud in Yuma County have 

disputed the accuracy of the internal memoranda in the preclearance file maintained by 

the DOJ for S.B. 1412. Regardless, and as previously explained by the Court, this file 

indicates that the “practice” targeted by S.B. 1412 was not Hispanic voters in Yuma 

County or ballot collection generally, but rather voter fraud perpetrated through ballot 

collection. (See Doc. 204 at 13-14.) 4  Indeed, the preclearance file indicates that the 

controversy over the reported destruction of early ballots in Yuma County, detailed above, 

received widespread attention at the time, which intensified the public and legislative 

perception that early ballot collection carried a risk of potential fraud and threatened 

public confidence in election integrity. 

147. One of Plaintiffs’ experts, Dr. Lichtman, conceded that requests by the DOJ 

for additional information are not unusual and happen often, and he did not provide any 

direct evidence as to Arizona’s reason for withdrawing its submission relating to S.B. 

1412. 

148. Arizona withdrew the preclearance submission of parts of S.B. 1412 in 

August 2011, out of concern that a denial of preclearance could threaten its ability to take 

advantage of the VRA’s bail-out provisions. Indeed, later in August 2011, shortly after the 

withdrawal of S.B. 1412, Arizona filed an action in the District Court for the District of 

                                              
4 The preclearance file is included here for completeness purposes.  The State Defendants 
and Intervenor-Defendants do not waive their objections to its admissibility. 
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Columbia seeking to remove the preclearance obligations. That case was not decided until 

well after the withdrawal of a portion of the preclearance submission for S.B. 1412. 

Arizona v. Holder, 839 F. Supp. 2d 36 (2012) (D.D.C. 2012). 

149. The Legislature later repealed the provisions in S.B. 1412 relating to ballot 

collection, including the photo identification requirement for ballot collectors, as a part of 

a 2012 omnibus bill. The remainder of S.B. 1412 was precleared by the DOJ. Dr. 

Lichtman’s analysis of legislative intent did not include any consideration of the 

legislative history behind the repeal of S.B. 1412. 

150. Another bill that included a ballot collection provision was H.B. 2305, 

which was introduced in the 2013 legislative session. The ballot collection provision of 

H.B. 2305 regulated collection by partisan groups and required that any other person who 

collected a ballot was to complete an affidavit stating they had returned the ballot for the 

voter. Violation was a class 1 misdemeanor.  

151. However, H.B. 2305 was not solely about ballot collection, but was instead 

an omnibus bill with several provisions that had nothing to do with ballot collection. In 

particular, H.B. 2305 included provisions that changed signature requirements for 

candidates to qualify for the ballots, created a process to allow filing officers to refer 

enforcement matters to other jurisdictions when the enforcement officer was the alleged 

violator, required strict compliance for initiative and referenda petitions, and made minor 

changes to how political committees should organize petitions for submission to the filing 

officer.  

152. H.B. 2305 received the standard three readings in the House and Senate, 

extensive debate, committee hearings, and amendments. The committee hearing testimony 

on H.B. 2305 included a report of a ballot collector soliciting a Maricopa County elections 

official for his early ballot at his home by impersonating an election official. The hearing 

testimony on H.B. 2305 also included testimony about a single person dropping off 

approximately 4,000 early ballots.  
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153. Shortly after H.B. 2305’s enactment, a referendum for its repeal was 

organized. This resulted in concern that if H.B. 2305 were repealed by referendum, the 

legislature would be restricted from enacting related legislation, including the non-

controversial parts of this omnibus bill, except on a supermajority vote and to “further[] 

the purposes” of the referendum. Ariz. Const. art. 4, pt. 1, § 1(6)(C), (14). Some 

legislators, including the current Secretary of State Michele Reagan, stated that she hoped 

a referendum could be avoided, and that her preference was to re-introduce the bills using 

“the a la carte method, which is the way I introduced them last year” to avoid calcifying 

large portions of Arizona election law. Other legislators voted in favor of the repeal 

because they disfavored enacting election reforms on an omnibus basis. The Legislature 

ultimately repealed H.B. 2305.  

154. S.B 1339, introduced in the 2015 legislative session, was another bill that 

addressed ballot collection. This bill was not enacted, even though a majority of the 

Legislature was Republican in the 2015 session.    
 

4. Legislative History of H.B. 2023 and Contemporary 
Statements 

155. Representative Michelle Ugenti-Rita introduced H.B. 2023 in the 2016 

legislative session. As its sponsor, Representative Ugenti-Rita coordinated with the 

Secretary of State’s Office before introducing this bill through meetings with Arizona 

Election Director Eric Spencer and other interested stakeholders. 

156. The Legislature assigned H.B. 2023 to committees in both the House and 

Senate, and both committees held hearings in which interested parties were provided the 

opportunity speak in favor of or against the bill. Lawmakers from both parties were also 

able to offer testimony on the bill, and proposed amendments were offered in both 

chambers, including amendments by Democrats. The bill received the standard three 

readings in both the House and Senate.  

157. During debate on the bill, Representative Michelle Ugenti-Rita explained 

the purpose of H.B. 2023: “To be honest, it’s important to anyone who cares about 
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maintaining and protecting the integrity of their vote, honestly, irrespective of their party 

affiliation.” (Emphasis added). Representative Ugenti-Rita also clarified in a February 

2016 Senate Committee hearing that H.B. 2023 was intended to address concerns about 

potential election fraud. Representative Ugenti-Rita also credibly testified that she 

continues to believe that H.B. 2023 addresses concerns about election integrity, voter 

confidence, and potential fraud. 

158. One proposed amendment to H.B. 2023 would have allowed the collection 

of early ballots if the voter signed an affidavit. Representative Ugenti-Rita did not support 

this amendment because it would have allowed the precise behavior that H.B. 2023 was 

trying to regulate. Further, for collected early ballots that are lost or destroyed, that 

affidavit will never be seen by an election official. The proposed affidavit could have also 

created difficult questions and added burden for county election officials regarding 

whether to accept collected early ballots, and it could have also led to logistical challenges 

regarding the size of the envelopes in which early ballots are returned and potentially 

increased the counties’ postage costs.  

159. The Legislature also elected not to approve an amendment to H.B. 2023 that 

would have allowed early ballots to be counted so long as they were postmarked by 7:00 

p.m. on election day. Had it been accepted, this amendment would have made it more 

burdensome for Arizona counties to complete their election canvass by the statutory 

deadline. 

160. The committee hearings on H.B. 2023 included extensive testimony 

concerning existing abuses of the early ballot collection process, including instances 

impersonation of election officials by ballot collectors and concerns that ballot collection 

could lead to other fraud.  

161. Some of this testimony took place during a House Elections Committee 

hearing, in which members and leaders of the African-American, Hispanic, and Asian 

communities in Arizona discussed the negative impact on these communities from then-
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existing ballot collection practices and their belief that these communities could be 

particularly vulnerable to manipulation on the part of collectors.  

162. For example, Sergio Arellano, President of the Arizona Latino Republican 

Association, testified in support of H.B. 2023, explaining that the Latino community was 

“being taken advantage of” by ballot collectors “saying that they’re election officials, part 

of the county or part of so-and-so but when we check with the elections offices, they say 

no, we never send any election officials out to pick up ballots.” Michael Johnson, a former 

councilman for the City of Phoenix and an African American, testified that his 

constituents had reported to him that some collectors had been representing that they were 

acting in an official capacity when they knocked on doors to collect early ballots, and that 

“there’s no way to [know where] these ballots are ever turned in or whether they looked at 

the ballots or what is going on with that.” Sherrod Harvey, a Republican official from 

Pima County, similarly testified about reports of ballot collectors harassing voters and 

impersonating elections officials. Kevin Dang, a leader in the Vietnamese community in 

Arizona, testified at the same hearing in support of “tighter control of the early ballots.” 

Richard Hopkins, who ran for the state house of representatives in 2014 in Legislative 

District 4, testified about the allegations of early ballot collection fraud in Yuma County 

that had been relayed to the Secretary of State’s office.  

163. The Secretary of State’s Office advocated on behalf of H.B. 2023.  Election 

Director Eric Spencer testified before the House Committee on Elections on his 

understanding that a purpose of H.B. 2023 was “to go after large-scale, knowing, massive 

collection of ballots.”  

164. Spencer also testified before the Senate Committee on Government that 

H.B. 2023 “merely catches us up to the evolution in voting practices that our state has 

experienced in the last 20 years” because “there is a huge imbalance in the amount of 

security measures that are in place for polling place voting compared [to] early voting. . . . 

we have almost no prophylactic security procedures in place to govern that practice.”  
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Spencer also stated that Arizona was “a little bit out of the norm” as compared to other 

states which had ballot collection regulations. 

165. Several times throughout the debates on H.B. 2023, members of the 

Legislature stated that the bill was directed to the integrity of the election process. 

166. The floor debates, committee hearings, and other legislative history on H.B. 

2023 did not include any overt statements that the intent of the legislation was to 

discriminate against any minority group. No such statements were made in the context of 

the legislative history of the prior bills with ballot collection measures either. 

167. One of the main opponents of H.B. 2023, Representative Charlene 

Fernandez, admitted she has no reason to believe that this bill was enacted with an 

intention to suppress Hispanic voting. 

168. Representative Fernandez also testified that while considering H.B. 2023 as 

a member of the legislature, she heard legislative testimony suggesting that ballot 

collection had created opportunities for voter fraud in Arizona. Representative Michelle 

Ugenti-Rita testified that she also was present when testimony was offered before the 

legislature concerning fears that ballot collection was creating the possibility for voter 

fraud. Representative Ugenti-Rita also testified that she was concerned that such fraud 

was taking place, and that this concern motivated her to sponsor H.B. 2023. Other 

witnesses—including Jim Drake and Eric Spencer—testified about the general, prevalent 

view when H.B. 2023 was being considered (and for a few years before that as well) that 

ballot collection was creating possibilities for fraud in Arizona.  All of this testimony, 

which the Court found credible, demonstrates that the Legislature was aware of concerns 

about ballot collection leading to voter fraud when it passed H.B. 2023. 

169. Dr. Lichtman failed to provide evidence to support his conjecture that H.B. 

2023 was motivated by an intention of Republicans to advance their political prospects by 

suppressing minority votes. He speculated that Republicans were allegedly concerned 

about an increasing Hispanic electorate, but he was unable to point to any evidence to 

show that any lawmaker who supported H.B. 2023 voted for the bill because of this 
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alleged concern. Dr. Lichtman could not identify any statements by any proponent of H.B. 

2023 expressing concern about an increasing Hispanic electorate or purported increases in 

racially polarized voting, whether as part of the debates on H.B. 2023 or in any other 

setting.  

170. Plaintiffs have failed to provide evidence showing that Arizona Republicans 

understood early ballot collection to be utilized disproportionately by non-whites at the 

time H.B. 2023 was enacted. There was no statistical evidence before the Legislature on 

the statewide use of ballot collection, much less any breakdown by race, as all parties 

agree that this data simply does not exist and has never existed. Nor did the Legislature 

ever ask for such data. Thus, there is no evidence supporting Plaintiffs’ conjecture that the 

Republican members of the Legislature believed that regulating ballot collection would be 

a way to decrease Hispanic participation in elections. 

171. The Arizona House of Representatives voted to approve H.B. 2023 on 

February 4, 2016. Once passed by the Arizona House, the bill was transmitted to the 

Senate, following normal protocol. The Arizona Senate voted in favor of the bill on March 

9, 2016.  The Governor also signed the bill on March 9, 2016. 

172. Plaintiffs do not suggest that any formal rules or procedures were violated in 

the enactment of H.B. 2023. 
 

5. Substantive Changes Made by A.R.S. § 16-1005 

173. H.B. 2023 went into effect on August 6, 2016. 

174. H.B. 2023 revised A.R.S. § 16-1005 to regulate the collection of early 

ballots, making it a felony for third parties to collect early ballots from voters unless the 

collector falls into one of many exceptions. Specifically, H.B. 2023 added the following 

subsections H and I to A.R.S. § 16-1005: 

H. A person who knowingly collects voted or unvoted 
early ballots from another person is guilty of a Class 6 felony. 
An election official, a United States Postal Service worker or 
any other person who is allowed by law to transmit United 
States mail is deemed not to have collected an early ballot if 
the official, worker or other person is engaged in official 
duties.  
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I. Subsection H of this section does not apply to: 

1. An election held by a special taxing district formed 
pursuant to Title 48 for the purpose of protecting or providing 
services to agricultural lands or crops and that is authorized to 
conduct elections pursuant to Title 48. 

2. A family member, household member or caregiver of 
the voter. For the purposes of this paragraph: 

(a) “Caregiver” means a person who provides medical or 
health care assistance to the voter in a residence, nursing care 
institution, hospice facility, assisted living center, assisted 
living facility, assisting living home, residential care 
institution, adult day health care facility or adult foster care 
home. 

(b) “Collects” means to gain possession or control of an 
early ballot.  

(c) “Family member” means a person who is related to the 
voter by blood, marriage, adoption or legal guardianship. 

(d) “Household member” means a person who resides at 
the same residence as the voter. 

175. H.B. 2023 is facially neutral, applying to all Arizonans regardless of race or 

ethnicity. 

176. H.B. 2023 does not eliminate or restrict any method of voting; it merely 

limits who may possess and return a voter’s early ballot. 

177. H.B. 2023 helps ensure that early voting by-mail, like in-person voting, is 

subject to prophylactic measures protecting the custody and security of ballots. H.B. 2023 

also helps prevent large-scale deliveries of early ballots on election day, which could 

negatively impact the ability of counties to complete their canvass by the statutory 

deadline. Additionally, H.B. 2023 only penalizes “a person who knowingly collects voted 

or unvoted early ballots from another person,” which is higher than a reckless or 

negligence standard. H.B. 2023 also allows reasonable exceptions for a “family member, 

household member or caregiver of the voter.” 

178. H.B. 2023 does not prevent civic organizations or government agencies 

from encouraging, urging, or reminding people to vote, informing them of relevant 

election deadlines, helping them fill out early ballots or request special election boards, or 
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arranging transportation to on-site early voting locations, post offices, county recorder’s 

offices, or polling places.   

179. Twenty-seven states, including Arizona, have some restrictions in place 

regulating the manner in which early voting-by-mail ballots may be collected and/or 

returned.5 

180. Similar to Arizona, at least thirteen other states treat the unauthorized 

collection of absentee ballots as a felony matter.6 
 

6. Other Statements Referenced by Plaintiffs 

181. In attempting to show discriminatory intent, Dr. Lichtman relied heavily on 

statements by individuals who were not part of the Legislature that enacted H.B. 2023. By 

their very nature, these statements have little relevance, if any, to the intent underlying 

this legislation.   

182. For example, Dr. Lichtman relied heavily on a March 3, 2016, speech by 

Secretary Reagan at the Conservative Political Action Committee (“CPAC”) to show 

discriminatory intent, but this speech said nothing about race, frequently referenced the 

government’s interest in election security and making it “hard to cheat,” and expressly 

refuted that the purpose of H.B. 2023 was to suppress legitimate votes. Regardless, 

Secretary Reagan was not a member of the Legislature that enacted H.B. 2023, did not 

personally testify regarding H.B. 2023, and Plaintiffs provided no evidence that any 

                                              
5 See Ala. Code § 17-11-18; Ark. Code §§ 7-5- 403 and -5-411; Colo. Rev. Stat. § 1-7.5-
107; Conn. Election Code Ch. 145 § 9- 140b; Ga. Code. Ann. § 21-2-385; Ind. Code § 3-
11-10-1; La. Rev. Stat. Ann. Louisiana 18 § 1308; Me. Rev. Stat. 21A §§ 753-A, 753-B, 
754-A; Mass. Gen. Laws Ch. 54 § 92; Mich. Comp. Laws § 168.764a; Minn. Stat. §§  
203B.08, 203B.11; Miss. Code Ann. § 23-15-719; Mo. Rev. Stat. §115.291; Nev. Rev. 
Stat. §§  293.330, 293.316; N.H. Rev. Stat. Ann. § 657:17; N.J. Stat. Ann. §§ 19:63-27, 
19:63-16; N.M. Stat. Ann. §§ 1-6-9, 1-6-10, 1-20-7; N.C. Gen. Stat. § 163-231; Ohio Rev. 
Code. Ann. § 3509.05; Okla. Stat. tit. 26 §§ 14-108, 14-115; 25 Pa. Stat. Ann. §§ 3146.6, 
3146.6a; S.C. Code. Ann. §§ 7-15-310, 7-15-385; Tenn. Code. Ann. § 2-6-202; Texas 
(Elec.) Code Ann. §§ 86.006, 86.0051; Va. Code. Ann. §§ 24.2-705, 24.2-707; W. Va. 
Code § 3-3-5. 
6 See Ark. Code §§ 7-1-103(a)(23), and -104(a)(8)(A),(B),(C); Conn. Gen. Stat. § 9-359; 
Ga. Code Ann. § 21-2-574; Ind. Code § 3-14-2-16(4); Mich. Comp. Laws § 168.932; Mo. 
Rev. Stat. § 115.304; Nev. Rev. Stat. § 293.330; N.J. Rev. Stat. § 19:63-28; N.M. Stat. 
Ann. §§ 1-6-9, 1-6-10, 1-20-7; N.C. Gen. Stat. § 163-226.3; Ohio Rev. Code Ann. § 
3599.21; Okla. Stat. Ann. § 26-16-102.1; Tex. (Elec.) Code Ann. § 86.006(f),(g). 
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member of the Legislature was even aware of the CPAC speech before voting on H.B. 

2023. 

183. Dr. Lichtman also relied on a March 2016 statement by Secretary Reagan 

that she was available to accept ballots at the Secretary of State’s office. However, this 

was made after H.B. 2023 was enacted but before it went into effect, and simply 

concerned the availability of an official secure collection box for early ballots at the 

Secretary of State’s Office, a long-standing practice. It is entirely appropriate for the 

Arizona Secretary of State to help educate voters, including State employees, on how to 

turn in their early ballots. 

184. Dr. Lichtman referenced a statement by former Governor Jan Brewer in late 

2016 that members of the Hispanic population “don’t vote,” but this post-hoc statement 

has no relevance to the Legislature’s intent in enacting H.B. 2023. Governor Brewer was 

not a member of the Legislature that enacted H.B. 2023; nor was she governor when H.B. 

2023 was enacted. In fact, Governor Brewer had not been in any elected office since 2014. 

Furthermore, the statement was made long after H.B. 2023 was enacted and concerned 

Hispanic voter turnout rates, not early ballot collection issues. 

185. Dr. Lichtman also relied on a blog post from a former Maricopa County 

Republican Party chair concerning a large-scale delivery of early ballots. This blog post, 

made two years before the debate over H.B. 2023 by someone who is not a member of the 

Arizona Legislature and not in the context of any legislative debate over the law, included 

allegations of large-scale delivery of early ballots, as well as at least one of those early 

ballots being unsealed. Thus, to the limited extent the blog post has any bearing on the 

Legislature’s motivation for H.B. 2023, it does not show any intent to discriminate based 

on race but instead shows the continuing perception in Arizona that early ballot collection 

involves a genuine risk of election fraud. 

186. Dr. Lichtman also attempted to show that the Legislature’s determination 

not to act on certain bills introduced in 2017 is indicative of a discriminatory intent as to 

H.B. 2023. The Court rejects this reliance on post-hoc evidence. These bills were not 
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before the Legislature when H.B. 2023 was enacted, and Dr. Lichtman admitted that the 

composition of the Legislature in 2017 was different from the one that enacted H.B. 2023. 

Further, Dr. Lichtman admitted he conducted no research as to: (a) how many introduced 

bills in Arizona make it out of committee or are enacted; (b) the financial or 

administrative burden that would have been imposed by the 2017 bills that he referenced; 

or (c) whether state, county, or local election officials supported the referenced bills.   
 

7. Impact of H.B. 2023 

a. The burden on voters from H.B. 2023 has been 
minimal.  

187. Although H.B. 2023 became effective on August 6, 2016, and has been in 

place for two statewide elections (the 2016 primary and general elections), Plaintiffs have 

not shown that H.B. 2023 prevented any voter from voting. After passage of H.B. 2023, 

no voter has complained to election officials that they were not able to vote in the 2016 

primary or general elections because they were not able to utilize a ballot collector to 

deliver their completed ballot. 

188. Many voters who gave their ballots to collectors prior to enactment of H.B. 

2023) did so not out of necessity, but instead because they found it more convenient. 

Voters’ minimization of the value of their votes also played a role in the historical use of 

ballot collection, as ballot collection was used before H.B. 2023 to collect early ballots 

from voters who might not have otherwise undertaken the minimal effort to turn in their 

ballot. 

189. Plaintiffs contend that H.B. 2023 will impose severe burdens on rural voters 

without reliable transportation or access to secure outgoing mail, but Plaintiffs have not 

identified any such voter who claims such a hardship, nor have they provided sufficient 

evidence that these voters: (a) choose to vote by mail despite lacking home mail service; 

(b) lack family members, household members, or caregivers who can deliver a ballot for 

them, as H.B. 2023 allows; (c) cannot utilize a special election board, which Arizona law 
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provides for electors who are ill or disabled, A.R.S. § 16-549; and (d) cannot avail 

themselves of the many other voting opportunities available to Arizona’s citizens. 

190. Government agencies, political parties, and non-profit organizations provide 

significant resources to assist voters in exercising their right to vote. Political 

organizations, such as the political parties or political campaigns, sometimes provide 

voters with transportation to their polling place. 

191. H.B. 2023 does not provide that ballots collected in violation of this statute 

are disqualified or disregarded in the final election tally. 

192. Plaintiffs have previously raised concerns about the impact of H.B. 2023 in 

the rural communities of San Luis and Somerton, located within Yuma County. These 

concerns disregard the multiple ways a voter can vote over the 27-day early voting period. 

Furthermore, it disregards election officials’ efforts to address the perceived need. 

Specifically, the Yuma County Recorder has made available secure ballot boxes in San 

Luis and Somerton at which voters can return early ballots. These boxes are within 

walking distance of the residential areas in these communities, thus alleviating any 

minimal burden on individual voters in these communities in returning their early ballots. 

Other county election officers provide similar secure ballot boxes. 

193. According to the 2016 SPAE, on which Dr. Lichtman relied, the number of 

Arizonan survey respondents who reported a problem with voting by mail in Arizona 

decreased from 2012 to 2016, despite the enactment of H.B. 2023. In 2016, less than 

0.5% of the Arizona survey respondents reported a problem with voting by mail. And, in 

both 2012 and 2016, many other states had a higher percentage of survey respondents than 

Arizona who reported a problem with voting by mail.   

194. During the 2012 general election in Arizona, 1,542,855 voters submitted 

early ballots, over 99% of which were counted, representing two-thirds of the total votes 

cast in that election. During the 2016 general election in Arizona, 2,017,722 voters 

submitted early ballots, 98.71% of which were counted, representing 73.15% of the total 

votes cast in that election. 
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195. Nearly all of Arizona’s early votes (over 99%) have been counted in each 

midterm and presidential election from 2008 through 2014, and there has been little 

deviation over the time period in the percentage of early ballots rejected. 

b. There is no reliable statistical evidence that H.B. 
2023 has disparately impacted minorities.  

196. Plaintiffs have provided no quantitative or statistical evidence comparing 

the proportion of minority versus non-minority voters who relied on others to collect their 

early ballots prior to enactment of H.B. 2023. Plaintiffs have not, for example, produced 

any survey data on the racial and ethnic composition of Arizona voters who previously 

relied on others to collect their early ballot or on whether the collectors fell within H.B. 

2023’s broad exceptions.  

197. Similarly, Plaintiffs contended that H.B. 2023 will affect voters in rural 

areas with limited mail, but did not quantify the number of voters in these areas who 

relied on others to collect their ballots prior to enactment of H.B. 2023 or identify the 

racial composition of these voters.  

198. Additionally, Plaintiffs have not provided any evidence to show that the 

mail-in vote in Arizona has been disproportionately Hispanic, Native American, or 

African American. 

199. Even though early ballots have been collected in Arizona since at least 

2002, the ADP has not collected demographic information relating to its ballot collection 

efforts, the impact of H.B. 2023, or the availability of outgoing mail service to voters. 

Moreover, although Plaintiffs contend that H.B. 2023 will particularly impact voters on 

the Navajo Nation, the ADP did not collect any statistical data concerning the number of 

early ballots collected on the Navajo Nation prior to the enactment of H.B. 2023. In fact, 

the ADP has encouraged voters on Native American reservations to vote in-person, not by 

mail. 

200. Plaintiffs’ only statistical evidence offered to support an alleged disparate 

impact from H.B. 2023 is the opinion of a political scientist, Dr. Rodden, that Hispanic 
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and Native-American voters in the Arizona counties other than Maricopa and Pima are 

more likely to lack access to home mail service than non-minority voters.     

201. This is the first case in which Dr. Rodden has opined on whether particular 

addresses do or do not have access to home mail service. As noted, Dr. Rodden is a 

political science professor. He admitted he has never studied the issue of mail service in 

his academic work, and he has never published or taught any classes or presented on the 

topic. Additionally, Dr. Rodden has never worked for a public or private mail carrier, and 

he did not speak to anyone so employed in conducting his analysis of home mail service.   

202. To perform this analysis, Dr. Rodden received “delivery point verification” 

(“DPV”) data from a third-party vendor, InfoGroup, that purportedly provided 

information on whether the addresses listed in the Arizona voter registration files have 

been identified by the USPS as receiving mail service. Dr. Rodden admitted, however, 

that he has never worked with this type of data before, either as an expert or in his 

academic work. Similarly, Dr. Rodden had never worked with InfoGroup prior to this 

case. 

203. Dr. Rodden admitted that his use of DPV data will result in some 

misclassifications in that some addresses will be incorrectly identified as not having home 

mail service. Dr. Rodden was unable, however, to identify the actual error rate associated 

with this process, and he admitted he is not aware of any peer-reviewed scholarship 

relating to that error rate. Nor did Dr. Rodden compare the results of the DPV data against 

the deliverability information provided by the USPS website, which may have helped 

determine the accuracy of his analysis. 

204. There are several circumstances in which the DPV data will lead to an 

incorrect determination that a particular address does not have access to home mail 

service. First, recently-constructed housing may not be included in the DPV data set, and 

Dr. Rodden admitted that he does not know how long it takes for new housing to be added 

to the DPV data or whether he had even used the most current DPV data set. Second, 

some residences are not included in the DPV data simply because their occupants have not 
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yet requested home mail service, even though postal delivery could be obtained at these 

locations if the occupant so desired. Dr. Rodden admitted he could not quantify the 

number of Arizona voters that he classified as not having home mail service that fall into 

this category. Third, when a voter’s address contains typographical or transcription errors 

or lacks a directional prefix, this can lead to an erroneous determination that this voter 

lacks home mail service. Dr. Rodden admitted he could not quantify the number of voters 

who fall into this category.  

205. Dr. Rodden also admitted that many Arizona voters in the voter registration 

files may have addresses listed in the voter files that are out-of-date, and therefore could 

be incorrectly classified as not having home mail service. This may occur, for example, if 

a voter moves but does not update their registration information. Dr. Rodden could not 

quantify the number of voters who fall in this category. 

206. After using the InfoGroup data to determine whether addresses in the voter 

file could purportedly receive home mail service, Dr. Rodden then purported to determine 

whether there were any racial disparities in home mail service through reliance on the 

individual predictions he made of the race of the individuals in the voter registration files 

based on the use of an open-source software algorithm available on the Internet. For all 

the reasons described above, those individual-level estimates are subject to an unknowable 

error rate and are fraught with other uncertainties, rendering them unreliable. 

207. Perhaps the most egregious flaw underlying Dr. Rodden’s analysis of home 

mail service is that he intentionally excluded the two most populous counties in which the 

majority of Arizonans lives—Maricopa and Pima Counties. Because of this exclusion, Dr. 

Rodden’s analysis provided no insight as to whether there are any statewide racial 

disparities in access to home mail service, particularly given the large number of 

minorities who live in the Phoenix and Tucson urban areas where home mail service is 

ubiquitous. This violates the requirement for the Court to review the election system as a 

whole. Dr. Rodden admitted that, had Maricopa and Pima Counties been included in his 

analysis, the total percentages of voters having access to home mail service would have 
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increased. He could not state whether Hispanics, Native Americans, or any other minority 

group in Maricopa or Pima Counties are less or more likely to have home mail service 

than non-minorities. 

208. Dr. Rodden asserted that he excluded Maricopa and Pima Counties because 

he considered them to be mostly urban, but he admitted that both counties cover vast 

areas, including rural areas in which people live and who may or not may not have home 

mail service. None of the rural residents of Maricopa County and Pima County are 

captured, however, by Dr. Rodden’s analysis of home mail service. Nor could Dr. Rodden 

provide any analysis of the racial composition of the persons that live in these areas. 

209. Dr. Rodden’s opinion that Native Americans in Arizona are less likely than 

non-minorities to have access to home mail service is also unreliable due to the intentional 

exclusion of Maricopa and Pima Counties from the analysis. Both Maricopa and Pima 

Counties include large areas that are part of Native American reservations, and so the 

substantial populations of Native Americans who live in these areas were not captured by 

Dr. Rodden’s mail analysis. Dr. Rodden’s choice to exclude Maricopa and Pima Counties 

from his analysis results in the residents of some Native American reservations being 

completely excluded from his study, because some reservations are fully contained within 

Maricopa County or Pima County. For example, the Salt River Pima-Maricopa and Fort 

McDowell Reservations are located within Maricopa County. Similarly, the Pascua Yaqui 

Reservation is located within Pima County. None of the residents on these reservations 

were included in Dr. Rodden’s analysis of home mail service. 

210. Further, the boundaries of several of the larger Native American 

reservations in Arizona encompass several Arizona counties. The Gila River Indian 

Community (“GRIC”) Reservation, for example, encompasses parts of Maricopa County 

and Pinal County. Similarly, the Tohono O’odham Reservation encompasses parts of 

Pima County, Maricopa County, and Pinal County. Consequently, depending on where 

they live within the Reservation, some residents of the GRIC and Tohono O’odham 

Reservations were captured by Dr. Rodden’s mail analysis, but many residents of the 
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same reservations were not. For all these reasons, Dr. Rodden’s decision to exclude 

Maricopa County and Pima County was arbitrary and reveals a flawed methodology. 

211. Additionally, Dr. Rodden ignored evidence that contradicted his theory that 

H.B. 2023 disparately impacted minorities in the Arizona counties other than Maricopa 

County and Pima County, particularly members of the Navajo Nation. 

212. First, registered voters who live on the Navajo Nation have been 

substantially less likely to sign up for the PEVL or otherwise rely on early voting. In 

2012, eight out of ten voters (80.0%) residing within the Navajo Nation cast a ballot using 

another method. In 2016, just over three-fifths (61.9%) of voters in the Navajo Nation did 

not vote early. By comparison, in Maricopa County, only 22.2% of voters cast ballots at 

their precinct on election day in 2016. 

213. Second, despite the implementation of H.B. 2023 in 2016, early voting on 

the Navajo Reservation increased from the previous presidential election cycle (from 

20.0% of all votes cast in 2012 to 38.1% in 2016). 

214. Third, with the exception of two counties, voter turnout increased in the 

thirteen Arizona counties included in Dr. Rodden’s mail analysis in the 2016 general 

election as compared to the 2012 general election. Overall, with H.B. 2023 in place, the 

turnout rate among registered voters increased by 3.5% in Arizona counties other than 

Maricopa and Pima. Moreover, the counties analyzed by Dr. Rodden with the highest 

proportion of minority residents are counties that had increases in voter turnout rates of 

registered voters between the 2012 and 2016 general elections. 

215. Fourth, Hispanic voter turnout has continued to increase in Arizona, 

including in the 2016 general election, and the utilization of early voting by Hispanic 

voters surged in Arizona in 2016. 
 

c. Plaintiffs non-quantitative evidence failed to show 
that H.B. 2023 has disparately impacted minorities  

216. The non-quantitative anecdotal evidence provided by Plaintiffs does not 

establish any disparate impact from H.B. 2023 on any minority group. 
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217. As detailed in the Court’s order denying Plaintiffs’ request for a preliminary 

injunction enjoining H.B. 2023, the DOJ preclearance file for S.B. 1412 does not prove a 

relevant disparity between minority and white voters, as it does not discuss any statewide 

impact from ballot collection regulations or provide any comparison of the effect of S.B. 

1412 on minorities and non-minorities. (Doc. 204 at 12-14.) 

218. Nothing in the legislative history of H.B. 2023 indicates that the Legislature 

believed, or had any reason to believe, that Hispanic or Native American voters relied on 

non-family or non-household members to collect their early ballot collection more 

frequently than white voters. As previously noted by this Court, Plaintiffs have relied on 

statements from Democratic partisans and members of organizations that admittedly target 

their get out the vote efforts at minority communities, but these statements only provide 

an incomplete picture of ballot collection, which had been used by groups from all 

ideological backgrounds. (Doc. 204 at 10.) 

219. Plaintiffs also relied on statements in the legislative history for H.B. 2023 in 

which some lawmakers expressed concerns of potential impacts from the legislation on 

rural communities, working families, and the elderly. But, as previously discussed by this 

Court, Plaintiffs have failed to show that these groups are disproportionately represented 

by minorities who actually rely on having someone else collect their ballot.  (Doc. 204 at 

11-12.)  

220. Plaintiffs further speculated about impacts of H.B. 2023 on Hispanic voters 

in rural communities, but have not provided any such voter as a witness to testify that 

H.B. 2023 has prevented them from voting or even made it more difficult to do so. 

Plaintiffs similarly speculated about impacts of H.B. 2023 on members of the Navajo 

Nation, but they have not provided any witnesses from this community stating that H.B. 

2023 has prevented them from voting, or even made it more difficult to do so. In fact, the 

ADP encourages voters residing in the Navajo Nation to vote in-person instead of voting 

early by mail. 
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D. Additional Factual Findings Relating to Senate Factors7 

1. Factor 1: the extent of any history of official 
discrimination in the state or political subdivision that 
touched the right of the members of the minority group to 
register, to vote or otherwise to participate in the 
democratic process 

221. Plaintiffs’ expert on the Senate Factors, Dr. Lichtman, provides an overly 

narrow analysis of Senate Factor 1, failing to consider facts that rebut the existence of this 

factor, such as the many election reforms undertaken by Arizona to make the process of 

registering to vote and voting easier. Further, the majority of Dr. Lichtman’s examples of 

purported voting-related discrimination involve practices that were not found to be 

discriminatory or that bear little connection, if any, to voting, let alone any connection to 

OOP requirements or early ballot collection. 

222. For example, Dr. Lichtman cited Proposition 200 as an example of 

discrimination, despite the Ninth Circuit’s holding in Gonzalez v. Arizona, 677 F.3d 383 

(9th Cir. 2012), that this ballot measure relating to identification requirements for 

registration and voting did not violate the VRA or impose an unconstitutional burden. See 

Gonzalez, 677 F.3d at 406-10. Plaintiffs further ignore the fact that the DOJ pre-cleared 

the voting-related provisions of Proposition 200. 

223. Dr. Lichtman referenced the fact that Arizona was subject to VRA § 5 

preclearance requirements until 2013 as evidence of official discrimination; however, the 

Supreme Court in Shelby County v. Holder, 133 S. Ct. 2612, 2629 (2013), found the 

formula used to determine which states were subject to preclearance requirements 

unconstitutional because it was “based on 40–year–old facts having no logical relation to 

the present day.” Further, during the time that Arizona was under preclearance 

requirements (1975-2013), the DOJ did not issue any objections to any of its statewide 
                                              
7 The Senate Factors are adopted from a 1982 Senate Judiciary Committee Report that 
accompanied amendments to the VRA. As discussed more fully below, the Senate Factors 
are a non-exhaustive list of factors that courts should consider when deciding § 2 claims 
to determine whether, under the totality of the circumstances, a challenged voting practice 
interacts with social and historical conditions that have produced discrimination to cause a 
disparity between the electoral opportunities of minority and white voters.  See Thornburg 
v. Gingles, 478 U.S. 30, 44-45 (1986). 
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procedures for registration or voting. From 1982 to 2002, the DOJ objected to four of 

Arizona’s statewide redistricting plans. Arizona’s most recent AIRC set a goal to pass 

preclearance with its first submittal to DOJ. The AIRC did this by ensuring the 

competitiveness of legislative and congressional districts and ensuring that minorities 

have the opportunity to elect candidates of their choice. See Harris v. Arizona Indep. 

Redistricting Comm’n, 136 S. Ct. 1301, 1308 (2016). The Commission succeeded, and the 

DOJ approved Arizona’s new maps on April 9, 2012, without objection.    

224. Dr. Lichtman cited the Arizona Employment Protection Act of 1996, but 

could not show that this Act was discriminatory against minorities. Dr. Lichtman noted 

that the Act exempted employers with fewer than fifteen employees from being sued for 

racial discrimination. But the federal Civil Rights Act likewise limits its applicability to 

employers with fifteen or more employees. Regardless, Plaintiffs have not shown that this 

Act has any relation to the voting process in Arizona. 

225. Dr. Lichtman pointed to Arizona’s passage of a voter initiative which 

banned “affirmative action” (i.e., racial preferences) as supposed evidence of official 

discrimination.” But ending preferential treatment of individuals on the basis of race 

cannot, as a logical matter, be considered discrimination. These types of measures have 

consequently been upheld by the Ninth Circuit and other courts. See Schuette v. Coalition 

to Defend Affirmative Action, 134 S. Ct. 1623 (2014) (Michigan ballot Proposal 2); 

Coalition for Econ. Equity v. Wilson, 122 F.3d 692 (9th Cir. 1997) (California ballot 

Proposition 209). Further, Plaintiffs have failed to show any connection between 

affirmative action programs and the voting process in Arizona. 

226. Dr. Lichtman noted that Arizona did not repeal its literacy test law until 

1972, two years after Congress banned the use of literacy tests for a five-year period 

through an amendment to the VRA. But none of Plaintiffs’ experts could provide any 

evidence that this law was enforced subsequent to the implementation of the national ban. 

Prior to the 1970 ban, the United States Supreme Court, as well as other courts, had 

upheld literacy tests. Further, Dr. Lichtman could not explain any connection between a 
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literacy test from more than 40 years ago to current voting practices in Arizona or the 

specific voting procedures being challenged in this case. 

227. Dr. Lichtman pointed to a 1988 amendment to the Arizona Constitution that 

he characterized as imposing an “English Only” requirement on the State government. 

Regardless, this amendment has little relevance, if any, to voting today since it was 

rejected by the Arizona Supreme Court on First Amendment grounds nineteen years ago. 

Ruiz v. Hull, 191 Ariz. 441 (1998). Dr. Lichtman further ignored that this type of 

legislation often enjoys cross-racial support.  

228. Plaintiffs similarly relied on Arizona’s Proposition 203 from 2000, which 

restricted bilingual education programs. Again, this type of legislation often enjoys cross-

racial support, and Plaintiffs did not demonstrate otherwise. Further, Plaintiffs failed to 

show any connection between bilingual education programs and the voting process in 

Arizona. 

229. Dr. Lichtman referenced an English fluency requirement for candidates for 

public office, but only provided a single instance of an individual removed from a ballot 

on this ground, and he could not explain how this isolated incident interacts with 

minorities’ ability to vote, OOP requirements, or a purported need for ballot collection. 

Further, contrary to Dr. Lichtman’s assertion that this requirement constitutes official 

discrimination, the Arizona Supreme Court upheld the constitutionality of this law. See 

Escamilla v. Cuello, 282 P.3d 403, 408 (Ariz. 2012). 

230. Dr. Lichtman referenced the long lines in the 2016 PPE in Maricopa County 

as evidence of official discrimination, without showing that minorities were disparately 

impacted by the lines. Dr. Lichtman also ignored that, in this case, Plaintiffs voluntarily 

dismissed their claims relating to the PPE. 

231. Dr. Lichtman referenced Arizona’s delayed implementation of a Martin 

Luther King, Jr. holiday in the early 1990s, but could not show that this delay has any 

connection to voting. Furthermore, one of Plaintiffs’ own experts, political scientist David 

Berman, concluded that many Arizona voters voted against a Martin Luther King, Jr. 
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holiday because there they objected to giving State employees another holiday. Voters 

may have also been confused by the two different initiative measures on the same ballot 

relating to this holiday. In 1992, civil rights leaders and the business community teamed 

up and put the Martin Luther King, Jr., Day on the ballot via the initiative process again. 

Thus, Arizona became the first (and only) state to adopt Martin Luther King, Jr., Day by 

popular vote, eight years before the last states to adopt the holiday.  

232. Dr. Lichtman also referenced S.B. 1070, an anti-illegal immigration 

measure enacted by the Legislature in 2010. The Supreme Court upheld the portions of 

this legislation that allowed law enforcement to investigate the immigration status of a 

detained individual based on a reasonable suspicion that the individual was in the country 

illegally. See Arizona v. United States, 567 U.S. 387, 415 (2012). The Supreme Court 

struck down other parts of S.B. 1070, but this was based on federal preemption, not on the 

grounds of racial discrimination. Id.at 403, 406-07, 410. Regardless, Plaintiffs could not 

show any non-tenuous connection between S.B. 1070 and the voting process in Arizona. 

233. Dr. Lichtman referenced a consent decree in litigation over desegregation of 

public schools in Tucson, Arizona, but that consent decree shows that Tucson has 

successfully taken measures to address de facto segregation in its public schools.  Further, 

Plaintiffs could not show that the Tucson desegregation litigation had any non-tenuous 

connection to the voting process in Arizona. 

234. Dr. Lichtman discussed litigation involving former Maricopa County Sheriff 

Joseph Arpaio, but could not establish any non-tenuous connection between this litigation 

and  voting, particularly considering that former Sheriff Arpaio is no longer in office. 

235. Dr. Lichtman referenced a report by the Center of American Progress 

(“CAP”) concerning ballot access in Arizona and other states, but this report did not 

consider important factors concerning Arizona’s voting procedures and, regardless, did 

not establish any voting-related discrimination in Arizona. Further, the CAP report rated 

the health of Arizona’s democracy quite high overall, rating it the twelfth healthiest 

democracy in the country.  
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236. Plaintiffs’ evidence on Senate Factor 1 also largely relied on incidents of 

discrimination from more than 50 years ago (before Congress’s enactment of the VRA or 

the federal Civil Rights Act of 1964). In focusing on this non-contemporary history, 

however, Plaintiffs’ experts ignored historical facts showing the gradual progress made by 

minorities and other groups in Arizona to overcome and end discrimination in the state. 

237. In 1948, in Harrison v. Laveen, the Arizona Supreme Court expressly 

overruled its 1928 decision Porter v. Hall, recognizing the right of Native Americans to 

vote in Arizona elections for state and federal office. 

238. In the late 1940s, civil rights advocates, joined by Republicans and business 

owners, in the state began to challenge legal school segregation in Arizona. World War II 

and the postwar era increased political activism among Hispanics. The war for democracy 

against fascism inspired Hispanics to demand their democratic rights at home. In 1941, 

the League of United Latin American Citizens (“LULAC”) in Arizona held its first state 

convention, hosting chapters throughout the state at a convention in Phoenix. LULAC 

chapters became involved in local and state efforts to overcome discrimination toward 

Hispanics. Returning Hispanic veterans joined in organizing efforts to overcome 

employment discrimination in Arizona.  

239. In 1951, the state Legislature enacted legislation providing school districts 

the option of integrating schools at all levels. This legislation was supported by 

Republicans. 

240. In 1952, eighteen months before Brown v Topeka Board of Education, 

segregation at the Carver High School in Phoenix was ruled illegal. In Tucson, Dunbar 

Middle School, a segregated African-American school, was integrated. Prior to this ruling, 

African-American students graduating from Dunbar were allowed to attend the integrated 

Tucson High School. Phoenix College, a local community college, also did not segregate 

its students. 

241. In 1953, in Phillip v. Phoenix Union Unified School District, the Arizona 

Superior Court granted a permanent injunction restraining Phoenix Union High Schools 
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and Junior College Board from segregating African-American students. School 

desegregation in Arizona was thus ruled illegal by state courts before the U.S. Supreme 

Court ruled on the subject. 

242. In 1964, the City of Phoenix and its political leaders realized that social and 

economic problems occurring in South Phoenix, where many African-American residents 

lived, needed to be addressed. In November 1964, the city council created Leadership and 

Education Advancement for the Advancement of Phoenix (LEAP)—a private 

commission—to address numerous social problems. The city council funded the project 

with $50,000 and an additional $25,000 was funded from private donors. City leaders 

proclaimed that this was a new and innovative approach to the problems of poverty in 

which the entire community, especially South Phoenix, would “provide much of the 

initiative and leadership,” instead of “existing agencies working in semi isolation.” LEAP 

gained funds from the federal government through its Community Action Agency. More 

than $1.3 million federal funds and $250,000 local funds were provided to LEAP to 

administer Head Start and Youth Corps job programs. Community neighborhood 

organizations were organized to provide park and street improvement, clothing 

distribution, legal-aid funding, and a small-business loan program. 

243. Arizona passed broad civil rights protections statewide in 1965. The 1965 

Civil Rights Act included a ban on voting discrimination based on “race, color, religion, 

sex, ancestry or national origin,” established a bi-partisan civil rights commission with 

broad enforcement authority, and generally prohibited discrimination on the basis of 

“race, sex, religious creed, national origin or ancestry” in employment and public 

accommodation. Laws 1965, Ch. 27.  In 1988, the state enacted a fair housing law that 

prohibits discrimination in housing on the basis of race, color, religion, sex, or national 

origin.  Laws 1988, Ch. 339. 

244. Following the enactment of the state Civil Rights law, visible gains for 

minorities were made politically, with the election of Adam Diaz (1954-1956), Calvin 

Goode (1972-1994), and Val Cordova (1956-1960) to the Phoenix city council (1972-
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1994), as well as Art Hamilton (1973-2000), Cloves Campbell (2007-2010), and Manuel 

Pena (1966-1996) in the state legislature, and Raul Castro as Governor (1974-1977). 

Indeed, the first African-Americans, Hayzel Burton Daniels and Carl Sims Sr., were 

elected to the Arizona legislature in 1950.  In 1976, Tom Shirley, a Navajo, won office as 

Supervisor in District 3 of the Apache County Board of Supervisors. The Arizona 

Supreme Court quashed a legal challenge to his election, reaffirming the right of Native 

Americans to vote and to be eligible to seek office. 

245. The VRA also led to the suspension of literacy tests in the counties of 

Apache, Navajo, and Coconino. By 1966, these counties were the first jurisdictions to 

successfully use the bail-out provisions of the VRA after demonstrating that they had not 

used literacy tests to discriminate against Native Americans for the previous five years. 

Apache, Navajo, and Coconino counties were not covered by preclearance from 1966 to 

1970, when the VRA coverage formula changed again. 

2. Factor 2: the extent to which voting in the elections of the 
state or political subdivision is racially polarized 

246. Plaintiffs relied on Dr. Lichtman to assert opinions concerning racially 

polarized voting in Arizona, but his analysis on this issue was based on a flawed 

methodology and ignored evidence that weighed in the State’s favor. 

247. Dr. Lichtman’s polarization opinions largely relied on exit polling data from 

selected elections for United States President and United States Senate from 2004 to 2016.  

This analysis was too narrow, as it did not account for information on candidates for any 

statewide office, county office, or municipal office.  

248. Additionally, in assessing residential and senate races, Dr. Lichtman 

purposefully excluded elections that he characterized as “landslides” from his polarization 

analysis. This reflected a biased methodology given that landslide results are evidence of a 

lack of polarization. 

249. Dr. Lichtman’s polarization analysis also relied on a reported prepared for 

the AIRC that was limited to certain races for Congress, the State Senate, and Mine 
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Inspector. This report is of limited value, however, since it was clearly marked “draft,” 

and only assessed “majority-minority” districts that included elections involving a white 

candidate running against a Hispanic candidate. Nor does this report include information 

on candidates for any statewide office, county office, or municipal office. Additionally, 

Dr. Lichtman’s reliance on mine inspector races to draw conclusions about statewide 

voter tendencies is contrary to accepted practice and not reliable. In any event, this report 

demonstrated that Arizona is less polarized than most other states. 

250. Not only was Dr. Lichtman’s analysis limited to a select set of election 

contests, he did not assess whether factors other than race were responsible for polarized 

voting patterns, such as candidate effects, a voter’s party registration, age, and affluence.  

Typically, racial polarization reduces significantly when an analyst controls for ideology 

and socioeconomic status. 

251. Candidate effects are a particularly important factor when analyzing the 

extent of racially-polarized voting. Dr. Lichtman asserted that the presidential elections 

from 2004 to 2012 demonstrated increasing polarization, but, by his own admission, the 

popularity of the individual candidates could have significantly impacted the polarization 

results in Arizona in these elections, particularly given the very different circumstances in 

each presidential race. For example, the 2008 presidential race involved Arizona Senator 

John McCain, and yet Dr. Lichtman did not consider how this Arizona connection may 

have impacted polarization results, and he conducted no other analysis of potential 

candidate effects.  

252. Dr. Lichtman did not provide any evidence to show how racial polarization 

of voting in Arizona compares to other states, even though this is directly relevant to the 

“extent” of the polarization. By failing to include this analysis, Dr. Lichtman ignored the 

fact that voting in Arizona is much less polarized along racial lines than several other 

states. 

253. Other facts show the limited extent of racially polarized voting in Arizona. 

First, polarization in Arizona decreased substantially between 2012 and 2016, as 
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Republicans increased their performance among Hispanic voters. Moreover, some of the 

2016 election results work against the suggestion that Arizona voting patterns are 

evidence of antipathy on the part of white voters toward nonwhites or are racially 

polarized, such as the victory of Democrat Adrian Fontes, who is Latino, over the white 

incumbent, Republican Helen Purcell, in the race for Maricopa County Recorder. 
 

3. Factor 3: the extent to which the state of political 
subdivision has used voting practices or procedures (such 
as unusually large election districts, majority vote 
requirements, anti-single shot provisions) that tend to 
enhance the opportunity for discrimination against the 
minority group 

254. On Senate Factor 3, Plaintiffs do not assert that Arizona employs majority 

vote requirements or anti-single shot provisions. Unusually large election districts are 

simply a product of Arizona’s geography, not discrimination against any minority group. 

255. Dr. Lichtman attempted to use one of the challenged practices, H.B. 2023, 

as a purported example of a procedure that may enhance the opportunity for 

discrimination against the minority group under Senate Factor 3, but this is a textbook 

example of circular reasoning. 

256. Dr. Lichtman’s analysis on Senate Factor 3 included assertions that minority 

voters have had to endure longer waiting times at polling places. This assertion does not 

however, involve any voting practice or procedure. Furthermore, Defendants’ expert, 

Sean Trende, convincingly demonstrated that Dr. Lichtman violated standard statistical 

practice in reaching this conclusion. 

257. Dr. Lichtman also referenced a failure by the Secretary of State to send out a 

voter information guide during a referendum vote, but he failed to show this is a 

“practice” or “procedure,” as opposed to an isolated incident. 

258. Dr. Lichtman also relied on the lack of an election manual update in 2016 

by the Secretary of State’s Office, but fails to show this is a “practice” or “procedure,” as 

opposed to an isolated incident.  In fact, the Secretary of State’s Office is currently 

undertaking an extensive re-write of the manual. 
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4. Factor 4: the exclusion of members of the minority group 
from candidate slating processes 

259. The parties agree that Senate Factor 4 is inapplicable in Arizona.  

5. Factor 5: the extent to which minority group members 
bear the effects of discrimination in areas such as 
education, employment, and health, which hinder their 
ability to participate effectively in the political process 

260. Plaintiffs’ analysis on Senate Factor 5 relied on Census data concerning 

socioeconomic disparities in Arizona. However, none of Plaintiffs’ experts could show 

that any such disparities were the result of official or private discrimination, or that the 

disparities hinder the ability of minorities to participate effectively in the political process. 

261. For example, Dr. Lichtman claimed that minorities are statistically less 

likely than non-minorities to have access to a vehicle, but he did not show that this 

disparity was caused by past or current discrimination. Nor could Dr. Lichtman establish 

that this disparity hinders the ability of minorities to participate in the political process. 

Dr. Lichtman could not, for example, show that the lack of a vehicle hinders the ability of 

minorities in Arizona to participate effectively in the political process, and the variety of 

voting options in Arizona substantially lessens the importance of being able to drive to 

any particular polling place. Further, Dr. Lichtman did not conduct any assessment of the 

public transportation system or ride-sharing options in Arizona. 

262. Dr. Lichtman also opined that minorities are more likely to have lower 

levels of education and English proficiency than non-minorities, but did not show that 

these education levels are the result of past or current discrimination rather than non-

discriminatory reasons such as recent immigration. Dr. Lichtman also failed to show that 

limited English proficiency hinders Arizona minorities from effectively participating in 

the political process. Voter outreach and education efforts in Arizona are provided in both 

English and Spanish, and election materials are also provided in several Native American 

languages. 
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263. Dr. Lichtman opined that minorities are more likely to suffer from health 

problems than non-minorities, but he failed to show that this disparity is the result of past 

or current discrimination or that it meaningfully hinders participation in the political 

process. To the contrary, Arizona has put in place several mechanisms to help individuals 

with health issues vote, such as no-excuse early voting, special election boards, and 

curbside voting.   

264. Dr. Lichtman opined that minorities are more likely to have difficult 

financial situations than non-minorities, but he failed to show that this disparity is the 

result of past or current discrimination. He also failed to show that this disparity 

effectively hinders participation in the voting process, particularly given the Arizona law 

requiring employers to give employees time off to vote. See A.R.S. § 16-402. 

265. Dr. Lichtman opined that minorities are more likely than non-minorities to 

rent houses rather than own them. From that starting point, Dr. Lichtman opined that 

minorities are more likely to move to new residences than non-minorities, since renters 

are statistically more likely to change residences than homeowners. But Dr. Lichtman 

failed to show that these disparities, even if true, are the result of discrimination. Dr. 

Lichtman attempted to go beyond his expertise as a political historian by offering opinions 

on housing discrimination in Arizona, but he was not qualified to testify on this issue 

since he is not an expert in Arizona history and his only previous study of housing 

discrimination was performed as an expert witness decades ago and concerned Baltimore, 

Maryland. Further, Dr. Lichtman has not published any scholarship relating to housing 

discrimination or taught any classes on the topic. 

266. Dr. Lichtman’s lack of expertise in the specific area of housing 

discrimination was reflected in the flawed methodology he used to reach his conclusions 

about housing discrimination in Arizona. His opinion was based on nothing more than 

Internet research he performed. Based on this Internet research, Dr. Lichtman found 

reports submitted by Maricopa County and the City of Phoenix to the United States 

Department of Housing and Urban Development (“HUD”) for purposes of obtaining 
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federal funding under HUD programs. None of these reports had a statewide scope. And 

Dr. Lichtman did not speak to the authors of these reports, speak to actual government 

officials tasked in this area, or do anything else to verify the information presented in the 

reports.  

267. Although the reports described some impediments to fair housing in 

Maricopa County and Phoenix, as expressly required by HUD, they also described 

Maricopa County’s and the City of Phoenix’s strategies for addressing these impediments. 

Dr. Lichtman admitted he did not attempt to assess whether these jurisdictions have been 

successful in implementing their recommendations. Nor did Dr. Lichtman analyze how 

Arizona compares to other states with respect to fair housing issues, which would have 

helped discern whether Arizona was truly out of the norm on this issue or whether 

Maricopa County and the City of Phoenix had simply reported on existing fair housing 

impediments, just as other jurisdictions would be expected to do in order to ensure 

continued HUD funding and to promote fair housing opportunities.   

268. Further, Dr. Lichtman simply ignored any evidence in the Maricopa County 

or City of Phoenix reports that rebutted his conclusions that Arizona has pervasive 

problems with housing or an overall environment that is hostile to minorities. For 

example, Dr. Lichtman failed to consider the anti-housing discrimination legislation 

enacted by Arizona and the City of Phoenix, the extensive efforts by government and 

private entities to prevent housing discrimination in these jurisdictions, and the many 

public and private groups involved in these efforts. Dr. Lichtman also failed to report on 

the availability of property tax relief for low-income elderly persons, the extensive public 

transportation system in Maricopa County, and that most public-assisted housing in 

Maricopa County has access to a major transit center, all of which were detailed in the 

HUD reports. 

269. Dr. Lichtman also excluded from this analysis the data from the Maricopa 

County and City of Phoenix reports that show the limited number of housing 

discrimination complaints that have been based on claimed racial discrimination. For 
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example, according to the Maricopa County report, fair housing investigative agencies 

received 541 housing discrimination complaints arising within Maricopa County over a 

period of more than eight and a half years (from January 2006 through September 2014), 

356 of which were dismissed without a finding of reasonable cause to believe that 

discrimination occurred. Disability was by far the most common reason for these 

complaints—not race. According to the City of Phoenix report, there were 275 housing 

discrimination complaints investigated by Phoenix over a five-year span (from July 1, 

2004 to July 1, 2009), and 159 of these complaints were filed on the basis of race, national 

origin, and color. The City of Phoenix report also states that the Arizona Attorney General 

investigated 529 Phoenix-based fair housing complaints over this same span, only 150 of 

which were based on alleged racial discrimination. Disability was the most common basis 

for Phoenix-based complaints investigated by the Arizona Attorney General.   

270. This data helps put the fair housing issues in Maricopa County and the City 

of Phoenix in proper context. Given the limited scope of the reports he reviewed and the 

limited number of housing complaints based on race over an extended period of time, Dr. 

Lichtman could not establish that Arizona has any statewide, pervasive problems with 

race-based housing discrimination or that alleged discrimination in this area has actually 

caused any statewide socioeconomic disparities. Nor could Dr. Lichtman show that any 

connection between the limited number of housing discrimination complaints and voters 

failing to vote in their assigned precinct, particularly given the very small percentages of 

voters who have actually submitted an OOP ballot in recent elections.   

271. Dr. Lichtman’s expertise as a political historian also did not qualify him to 

opine that discrimination directly causes socioeconomic disparities. Such an opinion 

would be within the domain of a sociologist, which Dr. Lichtman is not. Plaintiffs did not 

provide any expert testimony from a sociologist on this issue. 

272. Furthermore, Plaintiffs did not provide any evidence to show how 

socioeconomic disparities in Arizona compare to other states, even though this would 

have been directly relevant to the “extent” of the disparities. 
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273. In analyzing socioeconomic disparities, Dr. Lichtman also did not attempt to 

account for potential confounding variables—such as Arizona’s status as a border state 

that includes a large number of new immigrants who are recent arrivals into the 

workforce—that may explain the causes underlying the disparities and that are unrelated 

to discrimination. 

274. Dr. Lichtman also ignored positive trends in minority voting registration and 

turnout in Arizona, even though these trends suggest that any socioeconomic disparities 

affecting minority groups have not hindered their ability to participate effectively in the 

political process. 

6. Factor 6: the use of overt or subtle racial appeals in 
political campaigns 

275. In their attempt to establish Senate Factor 6, Plaintiffs can only provide 

isolated, weak examples of purported racial appeals in political campaigns, ranging from 

2010 to the present. Most of the examples of purported “racial appeals” cited by Dr. 

Lichtman are not even relevant to Factor 6, however, as they were not made in the context 

of any political campaign in Arizona. For example, Dr. Lichtman’s analysis of Senate 

Factor 6 relied on articles from the national website Breitbart.com that contained 

statements made by non-Arizonans, that were not directed towards Arizona, and that were 

not even about Arizona.  

276. Dr. Lichtman also relied on incidents that could not have possibly been part 

of a political campaign given that they occurred after the 2016 general election, such as 

the alleged posting of racist flyers by unidentified persons on Arizona State University’s 

campus or President Trump’s creation of a national hotline to report illegal immigrant 

crime.  

277. Dr. Lichtman pointed to a statement by former Governor Brewer about 

Hispanic turnout prior to the 2016 general election, but Governor Brewer was not running 

for office, was not serving in any elective office or otherwise acting in any official 

capacity, and was not a member of any political campaign when she made the referenced 
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statement. Dr. Lichtman also could not deny that Governor Brewer’s statements about 

Hispanic voters having lower turnout numbers was technically correct, regardless of 

whether it was poorly phrased. 

278. Dr. Lichtman contends that former State Superintendent of Public Education 

John Huppenthal made racial appeals in anonymous blog posts from 2011 to 2015. There 

is no contention that any of these posts were made as part of a campaign, and the 

anonymous nature of the posts shows they were not campaign activity. Dr. Lichtman also 

ignored the fact that former Superintendent Huppenthal was defeated in the 2014 

Republican primary after the anonymous blog posts came to light, which suggests that 

Arizona voters rejected the messages being conveyed by those posts. 

279. Dr. Lichtman also relied on statements during the 2016 presidential 

campaign by President Donald Trump, but failed to show that that any of the statements 

that are alleged to be “racial appeals” were particularized to Arizona. 

280. Other examples of purported “racial appeals” raised by Dr. Lichtman could 

be easily construed as simply raising concerns over illegal immigration, rather than 

making any overt (or even subtle) racial appeals. 

281. Dr. Lichtman also admitted he did not consider the outcome of elections in 

his analysis of Senate Factor 6, even though these results help inform whether the 

purported appeal actually had any resonance to Arizona voters and would have properly 

eliminated statements by fringe candidates.  

7. Factor 7: the extent to which members of the minority 
group have been elected to public office in the jurisdiction 

282. Plaintiffs also relied on Dr. Lichtman to assess Senate Factor 7, but his 

analysis was both too narrow and too broad.   

283. Dr. Lichtman’s analysis of the number of minorities elected to public office 

in Arizona was too narrow because it completely ignored the results of county and 

municipal elections, where minorities have been quite successful in winning elections.  

Additionally, Dr. Lichtman did not consider how many minorities actually ran for elected 
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office in Arizona. Dr. Lichtman also did not analyze how Arizona compares to other states 

on minorities elected to public office, even though this is directly relevant to the “extent” 

of minority representation.   

284. Dr. Lichtman’s analysis on Senate Factor 7 was overbroad in that he 

included data for judges, ignoring that many judges in Arizona are appointed and only 

undergo retention elections. Even if these appointments were relevant, Dr. Lichtman 

conspicuously ignored the recent appointment of Justice John R. Lopez, IV, who is 

Hispanic, to the Arizona Supreme Court.  

285. Dr. Lichtman also used a highly flawed methodology to analyze the racial 

composition of the Legislature. He admitted that to attempt to discern the race of 

individual lawmakers, he simply looked at their last name, photograph, and biography 

from a current Legislature directory. Dr. Lichtman could not establish that this was a 

reliable method of ascertaining race, as surnames and photographs can be potentially 

misleading.  

286. Many facts established at trial showed that Senate Factor 7 actually weighs 

in favor of Defendants, including that: (a) there is no dispute that Hispanics have achieved 

rough proportionality in the Arizona House of Representatives; (b) Arizona has roughly 

the same number of Hispanic legislators as California, even though California has a much 

larger Hispanic population; (c) the Center for American Progress has given Arizona a “B” 

for “Representation in State Government,” with the sixteenth best representation of racial 

minorities in the country; (d) Hispanics have been elected to every office-holding level in 

the state; (e) two members (22%) of Arizona’s nine-member congressional delegation are 

Hispanic; and (f) across local, state legislative, congressional, and state constitutional 

offices Hispanic representation increased 62% over a twenty-year period (from 230 in 

1985 to 373 in 2005). 

287. Arizona has also put systems in place to help promote minority 

representation in elected office, which Dr. Lichtman ignored. First, the AIRC has made 

extensive, non-partisan efforts to ensure competitive districts for minority candidates.  
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See, e.g., Harris v. Arizona Indep. Redistricting Comm’n, 136 S. Ct. 1301, 1308 (2016) 

(noting the AIRC “went through an iterative process, involving further consultation, to 

adjust the plan’s initial boundaries in order to enhance minority voting strength”).  Second, 

the CCEC funds candidates in Arizona to create a more diverse slate of candidates and 

educates voters in a non-partisan manner. 
 

8. Factor 8: whether there is a significant lack of 
responsiveness on the part of elected officials to the 
particularized needs of minority group members 8 

288. Dr. Lichtman’s analysis of Senate Factor 8 was highly problematic. It 

revealed a single-minded view on a limited set of topics, and he excluded evidence that 

contradicted his ultimate opinion that there was a lack of responsiveness in Arizona to the 

particularized needs of minority group members. 

289. Dr. Lichtman entirely ignored various topics that are relevant to whether 

elected officials have shown responsiveness to the particularized needs of minorities. For 

example, Dr. Lichtman admitted that such issues as state tax policy, public transportation 

options, vocational training programs, and government litigation against subprime lenders 

can demonstrate responsiveness to the particularized needs of minorities. Yet, Dr. 

Lichtman also admitted he did not conduct any research on these issues in Arizona when 

he was considering whether Senate Factor 8 was present in Arizona.     

290. Despite having severely limited experience in the complex area of public 

education finance, and having never published any scholarship or taught courses in this 

area, Dr. Lichtman’s analysis on Senate Factor 8 largely concerned Arizona’s funding of 

public schools. Dr. Lichtman’s lack of expertise and bias was apparent, however, because 

his analysis on public education funding failed to provide important context, ignored 

information that was positive to Arizona, and uncritically relied on dubious sources.   

                                              
8 The Court’s factual findings relating to Senate Factor 9—whether the government’s 
justification for the challenged standard, practice, or procedure is tenuous—are included 
in the discussion above relating to H.B. 2023 and OOP voting requirements, and are 
further discussed in the Conclusions of Laws below.  
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291. For example, Dr. Lichtman cited a 2014 U.S. Census Bureau report to 

compare Arizona’s public school funding, on a per-pupil basis and as per $1,000 of 

personal income, against other states. However, Dr. Lichtman failed to note that, in that 

same report, the Census Bureau included strong warnings about trying to make such 

cross-state comparisons: 

An analysis based on derived statistics can be misleading and 
misinterpreted because of differences between school systems 
in accounting methodology, governmental organization, and 
economic structure. For example, current spending or per 
pupil current spending as a measure of a school system’s 
current expenses can be misleading because different school 
systems have different criteria on what they classify as current 
expenses.   

292. Dr. Lichtman also asserted, based on Census data, that Arizona decreased 

per-pupil funding from 2009 to 2014, excluding the fact that there was a significant 

increase of 4.4% from 2013 to 2014. Furthermore, this time period does not account for 

the substantial funding for public schools that will be provided by Proposition 123. Dr. 

Lichtman also admitted that he did not assess how Arizona’s statistics may have been 

impacted by its extensive charter school system.   

293. Dr. Lichtman also compared Arizona’s public school funding to national 

averages by relying on an online presentation by Rachel Beard, even though he admitted 

he had no knowledge concerning Ms. Beard’s background and did nothing to verify her 

numbers.  Dr. Lichtman’s reliance on this online presentation was misplaced, as Ms. 

Beard’s presentation made a misleading comparison of Arizona’s funding from state 

sources only to a national average that included all funding sources (i.e., federal, state, and 

local). 

294. Dr. Lichtman also referenced Arizona legislation expanding the subject 

matter expert teaching certificate program, but failed to consider that this action could 

actually be responsive to the particularized needs of minorities by improving the pool of 

available teachers for public schools, since the legislation required applicants to meet 

stringent requirements with respect to teaching experience, academic credentials, or work 
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experience to be eligible for the certificate. See A.R.S. § 15-203(A)(14)(f). And aside 

from noting that the legislation passed on party lines, Dr. Lichtman conducted no analysis 

as to which groups (such as school administrators) supported the bill.   

295. Dr. Lichtman contended that the issue of health insurance coverage shows a 

lack of responsiveness to the particularized needs of minorities in Arizona, but that 

opinion is expressly contradicted by Arizona’s Medicaid expansion and restoration of the 

Children’s Health Insurance Program. Additionally, Dr. Lichtman does not have the 

necessary expertise to opine about health insurance coverage in Arizona. Public health 

insurance coverage is a complex issue that, at best, is only tangentially related to Dr. 

Lichtman’s experience as a political historian. Further, Dr. Lichtman does not claim any 

expertise as to Arizona history, let alone its history of health insurance coverage. 

296. Dr. Lichtman also failed to consider Arizona’s efforts to be responsive to 

the particularized needs of minorities with respect to its election system, even though he 

admitted that election regulations that make it easier to vote are responsive to the 

particularized needs of minorities. Dr. Lichtman did not contest that the AIRC has been 

effective in acting in a non-partisan manner to create competitive districts.  His analysis of 

Senate Factor 8 also did not consider the efforts by the CCEC to conduct voter outreach 

and education, including to organization devoted to minority interests and needs. And Dr. 

Lichtman further admitted that he did not compare Arizona’s generous early voting period 

or online registration option to that utilized by other states. 
 

II. CONCLUSIONS OF LAW 

A. Count I: (Challenge to OOP Requirements under § 2 of VRA)  

1. Legal Elements of § 2 Claim 

1. Section 2 prohibits states from imposing any voting qualification, 

prerequisite, standard, practice, or procedure that “results in a denial or abridgement of the 

right of any citizen of the United States to vote on account of race or color[.]” 52 U.S.C. § 

10301(a). 
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2. “A violation . . . is established if, based on the totality of circumstances, it is 

shown that the political processes leading to nomination or election in the State or 

political subdivision are not equally open to participation” by racial minorities, in that 

they “have less opportunity than other members of the electorate to participate in the 

political process and to elect representatives of their choice.” 52 U.S.C. § 10301(b). 

3. The Ninth Circuit has also clarified the requisite showing for a § 2 claim in 

Gonzalez v. Arizona, 677 F.3d 383, 405 (9th Cir. 2012), stating:  

Although proving a violation of § 2 does not require a 
showing of discriminatory intent, only discriminatory results, 
proof of a causal connection between the challenged voting 
practice and a prohibited result is crucial. Said otherwise, a § 2 
challenge based purely on a showing of some relevant 
statistical disparity between minorities and whites, without 
any evidence that the challenged voting qualification causes 
that disparity, will be rejected. 

(internal quotations and citations omitted); Smith v. Salt River Project Agric. Improvement 

and Power Dist., 109 F.3d 586, 595 (9th Cir. 1997) (“Section 2 plaintiffs must show a 

causal connection between the challenged voting practice and [a] prohibited 

discriminatory result.”). Thus, in Gonzalez, the presence of some the Senate Factors in 

Arizona could not save a § 2 claim when plaintiffs failed to prove that the voter ID law at 

issue caused Hispanic voters to have less opportunity to elect representatives of their 

choice. See Gonzalez, 677 F.3d at 407. 

4. Similar to the Gonzalez standard, and based on the statutory language of § 2, 

several courts have explained that a § 2 vote-denial claim based on an alleged 

discriminatory effect has two critical elements. “The first element of the Section 2 claim 

requires proof that the challenged standard or practice causally contributes to the alleged 

discriminatory impact by affording protected group members less opportunity to 

participate in the political process.” Ohio Dem. Pty. v. Husted, 834 F.3d 620, 637-38 (6th 

Cir. 2016). The second element asks whether the challenged standard or practice causes 

the disparate impact in the opportunity to participate in the political process as it interacts 

with social and historical conditions that have produced discrimination against the 
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minority group. Id. at 638; accord League of Women Voters of N.C. v. N.C., 769 F.3d 224, 

240 (4th Cir. 2014); Veasey v. Abbott, 830 F.3d 216, 244 (5th Cir. 2016); 52 U.S.C. 

§ 10301.  
 

2. Plaintiffs have failed to meet their burden at the first 
prong of the § 2 test (disparate impact)  

5. “The first part of [the § 2] two-prong framework inquires about the nature of 

the burden imposed and whether it creates a disparate effect[.]” Veasey, 830 F.3d at 244. 

6. If a plaintiff provides no evidence that the challenged practice actually 

places a burden on protected minorities that causes them to have “less opportunity than 

other members of the electorate to participate in the political process and to elect 

representatives of their choice,” 52 U.S.C. § 10301(b), there is no § 2 violation “whether 

or not” the challenged practice is “interacting with the history of discrimination” at the 

second prong of the test, Gonzalez, 677 F.3d at 407; accord Ohio Dem. Pty., 834 F.3d at 

638 (“If this first element is met, the second step comes into play, triggering consideration 

of the ‘totality of the circumstances,’ potentially informed by the ‘Senate Factors’ 

discussed in ‘Gingles.’”). 

7. As noted, Plaintiffs have relied on the analysis of Dr. Rodden for the 

contention that minorities have cast OOP ballots at higher rates than non-minorities.  The 

Court previously credited Dr. Rodden’s analysis on this point at the preliminary injunction 

phase, but only in conjunction with the lower evidentiary standards that applied at this 

phase. (Doc. 214 at 7.) The Court need not accept the same expert analysis at trial. See, 

e.g., Univ. of Tex. v. Camenisch, 451 U.S. 390, 395 (1981) (“[A] preliminary injunction is 

customarily granted on the basis of procedures that are less formal and evidence that is 

less complete than in a trial on the merits.”); Miniter v. Moon, 684 F. Supp. 2d 13, 16 

(D.D.C. 2010) (“Evidence presented by the plaintiff to justify his request for a preliminary 

injunction need not meet the standard for success in a trial on the merits.”). 

8. The Court concludes that Plaintiffs have failed to make the necessary 

showing at trial of a disparate impact from the OOP voting requirements. Dr. Rodden’s 
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analysis relied on his individual-level predictions of race of Arizona voters, and he 

admitted that these predictions are subject to an unknown error rate. The lack of any 

known error rate, combined with the miniscule percentages of actual OOP ballots and 

racial disparities reported by Dr. Rodden, makes it impossible to ascertain whether any 

actual disparity exists, or whether they are subsumed by the unknown measurement error. 

This is particularly true given that Dr. Rodden has likely overestimated the proportion of 

Hispanic voters by relying on data relating to voting age population rather than citizen 

voting age population. Dr. Rodden could have sought to verify the reliability of his race 

predictions and approximate an error rate by comparing to a sample of Arizona voters 

where the race was known, but he has not conducted such an analysis.  

9. The post-trial decision in Gonzalez v. Arizona, No. CV-06-1268-PHX-ROS 

(D. Ariz. Aug. 20, 2008), is instructive. After trial, the evidence in Gonzalez showed that 

if Proposition 200 were not enacted, it might potentially allow the total Latino electorate 

to increase by 0.1%. (Doc. 180-2 at 53.) Because the plaintiffs in Gonzalez could only 

estimate which voters were Latino (similar to what Dr. Rodden has done in this case), the 

district court concluded that the miniscule percentages relating to the claimed impact on 

minority voters were “subsumed by the uncertainty associated with the original 

identification of who is and is not Latino.” (Id. at 54.) The district court thus rejected 

plaintiffs’ § 2 claim for failure to show the requisite disparate impact, a conclusion that 

the Ninth Circuit affirmed. (Id.; see also Gonzalez, 677 F.3d at 407.)  

10. The Court also rejects Dr. Rodden’s conclusions about racial disparities 

because his individual-level predictions of race were based on the use of a statistical 

algorithm he did not create. Further, Dr. Rodden does not have an advanced degree in 

statistics that would enable him to better evaluate the algorithm’s effectiveness. The actual 

creators of the algorithm (one of which does have an advanced degree in statistics, unlike 

Dr. Rodden) have provided no testimony in this case to support its reliability. Dr. Rodden 

admitted that the actual developers of the algorithm would be the best persons to explain 

how the algorithm was created and how it works, and he cannot stand in the place of 
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unproduced experts. See Dura Auto. Sys. of Indiana, Inc. v. CTS Corp., 285 F.3d 609, 614 

(7th Cir. 2002) (“A scientist, however well credentialed he may be, is not permitted to be 

the mouthpiece of a scientist in a different specialty. That would not be responsible 

science.”); see also Malletier v. Dooney & Bourke, Inc., 525 F. Supp. 2d 558, 664 

(S.D.N.Y. 2007) (“The expert witness must in the end be giving his own opinion. He 

cannot simply be a conduit for the opinion of an unproduced expert.”); In re Whirlpool 

Corp. Front-Loading Washer Prods., 45 F. Supp. 3d 724, 741 (N.D. Ohio 2014) (“non-

statistician [was] unqualified to say” that another’s “statistical analysis [was] valid”); TK-

7 Corp. v. Estate of Barbouti, 993 F.2d 722,732 (10th Cir. 1993) (expert testimony 

excluded when he “clearly adopted projections” of another, thus “assum[ing] the very 

matter at issue on which he was called to express his opinion”).   

11. Even if the Court were to credit Dr. Rodden’s finding of racial disparities, 

his analysis continues to paint an incomplete picture of the impact of OOP voting. (See 

Doc. 214 at 7-8.) For example, Dr. Rodden assesses OOP ballots in terms of percentages 

of total in-person ballots, but this analysis is incomplete because in-person voting is not 

the only method by which Arizonans vote. Most Arizonans vote by early ballot, and the 

proportion of the electorate that votes OOP likely will continue to decline as early voting 

continues to increase. 

12. “No state has exactly equal registration rates, exactly equal turnout rates, 

and so on, at every stage of its voting system.” Frank v. Walker, 768 F.3d 744, 754 (7th 

Cir. 2014). Because some degree of disparity is inevitable, not every statistical disparity 

between minority and white voters is cognizable under the VRA. Rather, a cognizable 

disparity results “in an inequality in the opportunities enjoyed by [minority] and white 

voters to elect their preferred representatives.” See Thornburg v. Gingles, 478 U.S. 30, 47 

(1986). The Court thus continues to view the relevant question in this case as whether 

Arizona’s rejection of OOP ballots meaningfully reduces the likelihood that minority 

voters, as compared to white voters, will be able to participate in the political process by 

having the same opportunity to elect their preferred candidates. (See Doc. 214 at 8; see 
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also Ne. Ohio Coal. for the Homeless v. Husted, 837 F.3d 612, 628 (6th Cir. 2016) 

(“NEOCH”) (“A law cannot disparately impact minority voters if its impact is 

insignificant to begin with.”); Jacksonville Coal. for Voter Prot. v. Hood, 351 F. Supp. 2d 

1326, 1335 (M.D. Fla. 2004) (§ 2 requires “a denial of ‘meaningful access to the political 

process’”) (quoting Osburn v. Cox, 369 F.3d 1283, 1289 (11th Cir. 2004)) (emphasis 

added); Gonzalez, 677 F.3d at 406 (affirming decision to deny § 2 claim when plaintiffs 

failed to show that election regulation had any “statistically significant disparate impact” 

on Latino voters).) 

13. Because OOP ballots have represent a miniscule fraction of the overall votes 

cast in Arizona elections, the Court finds that the rejection of OOP ballots likely has no 

meaningful impact on the opportunities of minority as compared to non-minority voters to 

elect their preferred representatives. This practice thus does not violate § 2. 

14. Relatedly, minimal inconveniences on voting are insufficient to satisfy the 

first prong of a § 2 claim, as they have no meaningful impact on the opportunities of 

minority as compared to non-minority voters to elect their preferred representatives. As 

recently stated by the Fourth Circuit, “§ 2 does not sweep away all election rules that 

result in a disparity in the convenience of voting.” Lee v. Va. State Bd. of Elections, 843 

F.3d 592, 601 (4th Cir. 2016) (emphasis added).  Otherwise, § 2 would lead to absurd 

results, as the court in Lee recognized in rejecting the “unjustified leap from the disparate 

inconveniences that voters face when voting to the denial or abridgement of the right to 

vote.”: 

Every decision that a State makes in regulating its elections 
will, inevitably, result in somewhat more inconvenience for 
some voters than for others. For example, every polling place 
will, by necessity, be located closer to some voters than to 
others. To interpret § 2 as prohibiting any regulation that 
imposes a disparate inconvenience would mean that every 
polling place would need to be precisely located such that no 
group had to spend more time traveling to vote than did any 
other. Similarly, motor-voter registration would be found to be 
invalid as members of the protected class were less likely to 
possess a driver’s license. Yet, courts have also correctly 
rejected that hypothetical. 
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Id. (citing Frank, 768 F.3d at 754). Other courts have reached similar conclusions. See 

Frank, 768 F.3d at 753 (“[U]nless the State of Wisconsin made it “needlessly hard” to 

obtain the requisite photo identification for voting, this requirement did not result in a 

“‘denial’ of anything by Wisconsin, as § 2(a) requires”); Jacksonville, 351 F. Supp. 2d at 

1335 (§ 2 requires denial of meaningful access to political process); Glover v. S.C. Dem. 

Pty., No. C/A 4–04–CV–2171–25, 2004 WL 3262756, at *6 (D.S.C. Sept. 3, 2004) 

(“difficulty voting” not sufficient to support § 2 claim).   

15. Here, Arizona’s OOP requirements do not diminish the opportunity of any 

minority group to participate in the political process, as required for a § 2 claim, but 

instead impose nothing more than a minor inconvenience on the limited subset of voters 

who vote in-person on election day voters in a precinct-based county. That 

inconvenience—that election day voters learn of and travel to a specific location to vote—

is inherent to in-person voting. Given the miniscule percentages of OOP ballots when 

compared to the total number of ballots cast (just 0.15% in the 2016 general election), the 

great majority of Arizona voters have no trouble navigating this minor inconvenience. 

Indeed, most Arizona voters are not even subject to the OOP requirements because they 

choose to vote early. Thus, even if more minorities vote OOP than is reflective of their 

proportionate number in the electorate, this does not prove that the precinct system denies 

or abridges their opportunity to learn of the locations of their assigned polling places or to 

get to them in time to vote. Rather, all in-person, election day voters can have their vote 

counted by simply traveling to the correct polling place. Cf. Lee, 843 F.3d at 601 

(rejecting § 2 claim “where Virginia allows everyone to vote and provides free photo IDs 

to persons without them”); Frank, 768 F.3d at 753 (rejecting § 2 claim when Wisconsin 

“extend[ed] to every citizen an equal opportunity to get a photo ID”). 

16. The requirement that voters in precinct-based counties vote at an assigned 

polling place, if they choose not to vote early, is analogous to a registration requirement: 

if prospective voters do not register to vote, they cannot vote a ballot that will be counted. 

Both the Supreme Court and the Ninth Circuit have noted the important difference 
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between regulations that deny the right to vote and those which only require applicants to 

take action to satisfy reasonable registration requirements. See Rosario v. Rockefeller, 410 

U.S. 752, 758 (1973) (finding that the burden imposed by registration deadline did not 

disenfranchise plaintiffs where plaintiffs failed to take timely action to register to vote); 

Barilla v. Ervin, 886 F.2d 1514, 1525 (9th Cir. 1989) (finding that plaintiffs were not 

disenfranchised by registration deadline where they could have registered in time but 

failed to do so).   

17. The Supreme Court explained that it has “repeatedly upheld reasonable, 

politically neutral regulations that have the effect of channeling expressive activity at the 

polls.” Burdick v. Takushi, 504 U.S. 428, 438 (1992). It is thus permissible to “require 

[voters] to act in a timely fashion if they wish to express their views in the voting booth.”  

Id.  Similarly, it is permissible to require voters to cast their ballots in the correct precinct 

if they want their votes to be counted.    

18. This Court has also previously explained that Plaintiffs do not challenge any 

of the election administration procedures that supposedly cause voters to vote in the 

wrong precinct. (See Doc. 214 at 9.) Plaintiffs have instead challenged Arizona’s 

requirement that only ballots cast in the correct precinct be counted. But it is circular to 

argue that minority votes are disproportionately rejected for being cast OOP because 

Arizona rejects OOP ballots. In other words, Arizona’s requirement that voters cast ballots 

in their assigned precincts is not the reason it is difficult or confusing for some voters to 

find or travel to their correct precinct.   (See id.) 
 

3. Plaintiffs fail to meet their burden at the second prong of 
the § 2 test (causal link to social or historical conditions) 

19. “The second part” of the two-part § 2 framework “provides the requisite 

causal link between the burden on voting rights and the fact that this burden affects 

minorities disparately because it interacts with social and historical conditions that have 

produced discrimination against minorities currently, in the past, or both.” Veasey, 830 

F.3d at 245. Stated otherwise, “the second step asks not just whether social and historical 
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conditions ‘result in’ a disparate impact, but whether the challenged voting standard or 

practice causes the discriminatory impact as it interacts with social and historical 

conditions.” Ohio Dem. Pty., 834 F.3d at 638 (alterations omitted); accord Gingles, 478 

U.S. at 47 (“The essence of a § 2 claim is that a certain electoral law, practice, or structure 

interacts with social and historical conditions to cause an inequality in the opportunities 

enjoyed by [minority] and white voters to elect their preferred representatives.”); 

Gonzalez, 677 F.3d at 406 (discussing requirement that challenged regulation “interact 

with the social and historical climate of discrimination to impact” protected group).  

20. Thus, at the second prong of a § 2 claim, the district court must make the 

“ultimate finding whether, under the totality of the circumstances, the challenged practice 

violates § 2.” Gonzalez, 677 F.3d at 406; see also Gingles, 478 U.S. at 46 (to prevail on a 

§ 2 challenge, “[p]laintiffs must demonstrate that, under the totality of circumstances, the 

devices result in unequal access to the electoral process”) (emphasis added).   

21. In Gingles, the Supreme Court provided a list of non-exhaustive factors that 

“may be relevant to a § 2 claim” and so may be useful for evaluating challenged laws 

under the totality of circumstances test. Id. at 44; see also id. at 36 (noting that these 

factors “might be probative of a § 2 violation”).  Accordingly, courts may consider these 

so-called “Senate Factors” when determining whether, under the totality of the 

circumstances, a challenged voting practice interacts with social and historical conditions 

to cause a disparity between the electoral opportunities of minority and non-minority 

voters. Id. at 36-37. The Senate Factors include: 

1. the extent of any history of official discrimination in the 
state or political subdivision that touched the right of the 
members of the minority group to register, to vote, or 
otherwise to participate in the democratic process; 

2. the extent to which voting in the elections of the state or 
political subdivision is racially polarized; 

3. the extent to which the state or political subdivision has 
used unusually large election districts, majority vote 
requirements, anti-single shot provisions, or other voting 
practices or procedures that may enhance the opportunity for 
discrimination against the minority group; 
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4. if there is a candidate slating process, whether the members 
of the minority group have been denied access to that process; 

5. the extent to which members of the minority group in the 
state or political subdivision bear the effects of discrimination 
in such areas as education, employment and health, which 
hinder their ability to participate effectively in the political 
process; 

6. whether political campaigns have been characterized by 
overt or subtle racial appeals; [and] 

7. the extent to which members of the minority group have 
been elected to public office in the jurisdiction. 

Id. (quoting S. Rep. No. 97-417, at 28-29 (1982)).9 

22. Courts also may consider “whether there is a significant lack of 

responsiveness on the part of elected officials to the particularized needs of the members 

of the minority group” (Senate Factor 8), and “whether the policy underlying the state or 

political subdivision’s use of such voting qualification, prerequisite to voting, or standard, 

practice or procedure is tenuous” (Senate Factor 9). Id. “[T]here is no requirement that 

any particular number of factors be proved, or that a majority of them point one way or 

the other.” Id. at 45. 

23. The Gingles court stressed that the totality of circumstances test, under 

which § 2 claims are evaluated, is not limited to a consideration of the Senate Factors.  Id. 

at 45 (explaining that “this list of typical factors is neither comprehensive nor exclusive”).  

Rather, “other factors may also be relevant and may be considered.”  Id.  The totality of 

circumstances test “depends upon a searching practical evaluation of the past and present 

reality[.]”  Id. at 45.   

24. Accordingly, courts should consider the state’s election laws as a whole and 

inquire whether, when considered as part of the totality of the state’s election law scheme, 
                                              
9 The Court recognizes that the Senate Factors can have less relevance in § 2 “vote denial” 
claims, as opposed to “vote dilution” claims. See Gingles, 478 U.S. at 45 (noting that the 
Senate Factors “will often be pertinent to certain types of § 2 violations, particularly to 
vote dilution claims”) (emphasis added); Ohio Dem. Pty., 834 F.3d at 638 (second prong 
of § 2 analysis is “potentially informed by the ‘Senate Factors’ discussed in ‘Gingles.’”) 
(emphasis added); Frank, 768 F.3d at 754 (questioning application of Senate Factors in 
voter qualification cases). 
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the challenged law causes a disparate impact upon minorities such that it violates the 

VRA. See Georgia v. Ashcroft, 539 U.S. 461, 479-80 (2003) (explaining that “the inquiry 

must encompass the entire statewide plan as a whole” when “assessing the totality of the 

circumstances” pursuant to a VRA claim).    

25. Considering the state’s election scheme as a whole, as part of the totality of 

circumstances test, is consistent with the approach courts generally take when considering 

whether particular election regulations violate civil rights guarantees.  See, e.g., Williams 

v. Rhodes, 393 U.S. 23, 34 (1968) (finding that “the totality of the Ohio restrictive laws 

taken as a whole imposes a burden on voting and associational rights”); Ariz. Lib. Pty. v. 

Reagan, 798 F.3d 723, 730 (9th Cir. 2015) (explaining that “in determining the nature and 

magnitude of the burden that the state’s election procedures impose on the minor party we 

must examine the entire scheme regulating ballot access”); Ariz. Lib. Pty. v. Reagan, No. 

CV-16-01019-PHX-DGC, 2017 WL 2929459, at *13 (D. Ariz July 10, 2017) (Campbell, 

J.) (explaining that “[c]ourts must review a state’s ballot-access scheme as a whole” when 

determining whether a particular ballot access regulation is an unconstitutional restriction 

on ballot access). 

26. For several reasons, Plaintiffs have failed to establish the requisite causal 

link for their § 2 claim concerning OOP voting requirements. Plaintiffs heavily rely on 

Senate Factor 5 by asserting the existence of socioeconomic disparities in Arizona; 

primarily, that minorities have lower rates of homeownership, higher rates of residential 

mobility, lower educational attainment, and less access to vehicles. In so doing, Plaintiffs 

have, at best, only loosely linked the observed disparities in minority OOP voting to social 

and historical conditions that have produced discrimination.   

27. Socioeconomic disparities, standing alone, are insufficient to make the 

requisite showing under the second prong of a § 2 claim. As the Court previously 

explained, if the requisite causal link under § 2 could be established primarily by pointing 

to socioeconomic disparities between minorities and whites, then nearly all voting 

regulations could conceivably violate the VRA because nearly all costs of voting are 
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heavier for socioeconomically disadvantaged voters. (Doc. 214 at 10.) Taken to its logical 

conclusion, Plaintiffs’ causation theory would allow a plaintiff to successfully challenge 

any aspect of a state’s election regime in which there is not perfect racial parity simply by 

noting that the costs of voting fall heavier on minorities due to their socioeconomic status.  

(Id.) For example, Plaintiffs are unable to explain why their broad interpretation of § 2 

would not equally invalidate states’ registration requirements if an expert could show that 

the cost of registration fell more heavily on minorities than non-minorities, and fewer 

were registered to vote. 

28. The Court continues to doubt that such a loose approach to causation is 

consistent with the text or purposes of the VRA, particularly in light of the Ninth Circuit’s 

repeated emphasis on the importance of a “causal connection between the challenged 

voting practice and a prohibited discriminatory result.” Smith, 109 F.3d at 595 (internal 

quotations and citation omitted); see also Gonzalez, 677 F.3d at 406 (socioeconomic 

disparities by themselves not sufficient to show necessary causal link); Frank, 768 F.3d at 

754 (stating that if socioeconomic factors were enough to show a § 2 violation, “[m]otor 

voter registration . . . would be invalid, because black and Latino citizens are less likely to 

own cars and therefore less likely to get drivers’ licenses”); Ortiz v. City of Phila. Office 

of City Comm’rs Voter Registration Div., 28 F.3d 306, 316 (3d Cir. 1994) (rejecting 

reliance on societal factors where “the record reveals no link between the societal 

conditions and factors . . . and the electoral practice”).   

29. Plaintiffs’ contention that socioeconomic disparities are sufficient at the 

second prong of a § 2 claim also contradicts the actual text of Senate Factor 5, which is 

“the extent to which members of the minority group in the state or political subdivision 

bear the effects of discrimination in such areas as education, employment and health, 

which hinder their ability to participate effectively in the political process.” Gingles, 478 

U.S. at 37 (internal quotation marks omitted; emphasis added). This language makes clear 
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that a § 2 plaintiff must show that socioeconomic disparities are causally connected to 

discrimination, which has not been established in this case.10   

30. Specifically, Plaintiffs have not shown that racial discrimination is a 

substantial cause of minorities being less likely to own a house, a car, or any other 

existing socioeconomic disparity. Any linkage between racial discrimination, 

socioeconomic disparities, and the claimed disparities in OOP ballots is far too attenuated 

to support a claim under § 2 of the VRA, which requires a connection between a 

challenged voting rule and racial discrimination. This is particularly true considering the 

miniscule percentages of OOP ballots that are actually cast by minorities, according to Dr. 

Rodden’s flawed methodology, as compared to the number of total ballots successfully 

cast by minorities.  

31. Plaintiffs’ failure to link socioeconomic disparities to discrimination is 

further demonstrated by their expert’s failure to consider or assess the impact of non-

discriminatory factors that could contribute to disparities, such as the impact of 

immigration due to Arizona’s proximity to the border. See Perez v. Pasadena Indep. Sch. 

Dist., 958 F. Supp. 1196, 1225 (S.D. Tex. 1997), aff’d by 165 F.3d 368 (5th Cir. 1999) 

(“The socioeconomic data . . . does not distinguish between Hispanics who are recent 

immigrants and those who have been in this country for longer periods, particularly those 

who are citizens. This information is important to [the Senate Factor] analysis, but was not 

presented.”); Aldasoro v. Kennerson, 922 F. Supp. 339, 365 (S.D. Cal. 1995) (“Hispanics 

are characterized by lower socioeconomic status than Anglos, but many Hispanics in El 

Centro have immigrated recently from Mexico . . . and naturally are characterized by 

lower socioeconomic status . . . Therefore, it is critical to distinguish between foreign born 

and native born Hispanics in addressing [Senate Factor 5]. Plaintiffs’ evidence failed to 

make this distinction.”). 

                                              
10 The Court is also unable to ascertain the “extent” of the socioeconomic disparities, as 
required by Senate Factor 5, since Plaintiffs have not compared the disparities in Arizona 
to other places. 
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32. Plaintiffs have attempted to make a causal connection between 

socioeconomic disparities in residential mobility through allegations of ongoing problems 

with private housing discrimination in Arizona. Plaintiffs relied on Dr. Lichtman to make 

this alleged connection but, as detailed above, he was not qualified to opine on Arizona’s 

alleged history of housing discrimination, his opinions on this issue relied on nothing 

more than Internet research, and he simply ignored any information that contradicted his 

opinion that Arizona has extensive or systemic housing discrimination problems. At most, 

Plaintiffs could show that there have been sporadic fair housing complaints in Maricopa 

County based on race, and these complaints have been investigated by the appropriate 

government authorities. That is not enough to show that housing discrimination has 

caused statewide socioeconomic disparities, as required by Senate Factor 5. Moreover, 

Plaintiffs could not show that the limited number of fair housing complaints had any 

relation to the miniscule percentages of minorities that voted out-of-precinct in any 

election.   

33. Plaintiffs also fail to show evidence of any discrimination by the State of 

Arizona that has interacted with OOP voting requirements to cause a discriminatory 

impact. “That’s important, because units of government are responsible for their own 

discrimination but not for rectifying the effects of other persons’ discrimination.” Frank, 

768 F.3d at 753 (citing Milliken v. Bradley, 418 U.S. 717 (1974)). Section 2 “does not 

require states to overcome societal effects of private discrimination that affect the income 

or wealth of potential voters.” Frank, 768 F.3d at 753. Accordingly, because only 

discrimination by a state can support the second element of a § 2 claim, Plaintiffs’ § 2 

claims necessarily fail.  

34. None of the other evidence relating to the Senate Factors is sufficient to 

satisfy the second prong of the § 2 test. In Gonzalez, the Ninth Circuit explained that § 2 

requires consideration of the “totality of the circumstances.” Gonzalez, 677 F.3d at 405. 

Contrary to that directive, Plaintiffs’ expert on the Senate Factors, Dr. Lichtman, has 

consistently ignored evidence that undermines the asserted existence of the Senate Factors, 
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such as the extensive, convenient voting options in Arizona and the extensive efforts by 

the AIRC and CCEC to promote minority voting. This flawed selective interpretation 

methodology calls into question Dr. Lichtman’s entire Senate Factor analysis, as the Court 

cannot distinguish whether, and when, he is acting as an expert, advocate, or ultimate trier 

of fact and law. See N.C. St. Conf. of the NAACP v. McCrory, 182 F. Supp. 3d 320, 495-

96 (M.D.N.C. 2016), rev’d on other grounds by N.C. St. Conf. of the NAACP v. McCrory, 

831 F.3d 204 (4th Cir. 2016) (rejecting expert testimony by Dr. Lichtman when, among 

other things, “his approach was single-minded and purposefully excluded evidence that 

contradicted his conclusions,” and he “presented as an advocate, leaving the court at a loss 

for where facts left off and advocacy began”). 

35. Regardless, much of Plaintiffs’ evidence on the Senate Factors is only 

tenuously related, if at all, to the voting process in Arizona, and there has been no 

showing that any of the issues raised by Plaintiffs in connection with the Senate Factors 

have interacted with Arizona’s OOP requirements to create a discriminatory impact.  

36. On Senate Factor 1 (extent of voting-related official discrimination), 

Plaintiffs have largely relied on selective examples of discrimination that have no relation 

to the current ability of the minorities to vote, much less the specific practice of rejecting 

OOP ballots. As detailed above, several of Plaintiffs’ examples have no relation to voting 

at all, such as the delayed implementation of a Martin Luther King, Jr. holiday. And other 

examples happened far too long ago to have any relevance to the current ability of 

minorities to vote in their assigned polling place.  

37. The relevant history of official discrimination must be brought “home to this 

case.” League of United Latin Am. Citizens, Council No. 4434 v. Clements, 999 F.2d 831, 

847 (5th Cir. 1993). In other words, Plaintiffs must show that the history of discrimination 

acts, in combination with the challenged voting practice, to currently “hamper the ability 

of minorities to participate” in the political process. Id. at 866. Thus, “contemporary 

examples of discrimination are more probative than historical examples.” Veasey, 830 

F.3d at 257 (citing Shelby Cty., 133 S.Ct. at 2628); accord City of Mobile v. Bolden, 446 
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U.S. 55, 74 (1980), superseded on other grounds by statute, Voting Rights Act 

Amendments of 1982, Pub. L. No. 97– 205, 96 Stat. 131 (“[P]ast discrimination cannot, in 

the manner of original sin, condemn governmental action that is not itself unlawful . . . 

More distant instances of official discrimination in other cases are of limited help . . . ”); 

Barnett v City of Chicago, 969 F. Supp. 1359, 1446 (N.D. Ill. 1997), rev’d in part on 

other grounds by 141 F.3d 699 (7th Cir. 1998) (examining 25-year old event and 

concluding that evidence of an alleged history of discrimination that is “too remote in time 

to establish a present impediment to minority participation in the political process” is not 

sufficient).   

38. Accordingly, an appropriate analysis of Senate Factor 1 should include, as 

part of consideration of the totality of the circumstances, a review of Arizona’s election 

system as a whole to determine whether Arizona’s law interacts with social and historical 

conditions that have produced discrimination to create a disparate impact with regard to 

minorities’ ability to register to vote and cast their ballot. See Georgia, 539 U.S. at 479-

80.  Arizona’s law does not. Importantly, Arizona has minimized the impact of its OOP 

requirements by offering no-excuse early voting, creating the PEVL, providing an early 

voting period of 27 days that exceeds most other states, and giving counties the option to 

use vote centers. Arizona has also taken other action to make it easier to vote, such as 

being the first state to provide online registration, that have been reflected by increasing 

minority registration and turnout. Additionally, Arizona has taken important steps to help 

ensure that minorities have the opportunity to elect representatives of their choice, such as 

through the CCEC, which helps fund a diverse slate of candidates, and the AIRC, which 

helps ensure competitive districts. Finally, election officials at every level of government 

expend significant time and resources to reach out and educate voters about the 

importance of voting and how to find polling places. In short, to the extent relevant to this 

case, Senate Factor 1 weighs in favor of the State in this case, not Plaintiffs. 

39. On Senate Factor 2 (extent of racially-polarized voting), Plaintiffs have not 

shown that any racially-polarized voting in Arizona has interacted with the OOP 
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requirements to produce a disparate impact on minority voters. Further, Plaintiffs have not 

made a sufficient showing that Senate Factor 2 actually weighs in their favor given the 

many flaws in the methodology that Dr. Lichtman used to assess this issue. As discussed, 

Dr. Lichtman only looked at a limited number of Arizona elections and purposefully 

excluded “landslide” elections and other evidence that supported a lack of polarization 

from his analysis. Dr. Lichtman also failed to consider factors other than race that may 

have impacted the election results on which he relied, such as the popularity of individual 

candidates in high-profile races for President and United States Senate, party registration, 

age, or affluence. Dr. Lichtman also provided no basis for this Court to determine the 

“extent” of racially-polarized voting in Arizona, as required by Senate Factor 2, because 

he has not compared Arizona data on this issue to any other states.  

40. Significantly, courts have criticized polarization analyses prepared by Dr. 

Lichtman that included very similar methodological flaws. See Ala. Legislative Black 

Caucus v. Alabama, 989 F. Supp. 2d 1227, 1270 (M.D. Ala. 2013), vacated and remanded 

on other grounds, 135 S. Ct. 1257 (2015) (rejecting racial polarization analysis by Dr. 

Lichtman that only looked at limited number of elections and failed to consider whether 

“factors other than race were responsible for the voting patterns,” such as “affluence, 

strength of a political campaign, or party loyalty”); Johnson v. Mortham, 926 F. Supp. 

1460, 1474-75 (N.D. Fla. 1996) (rejecting polarization analysis by Dr. Lichtman that 

“only examined black versus white elections” and that “failed to consider that differences 

in white and African-American political party affiliation could explain why racially 

polarized voting was apparent in a superficial analysis of election results, excluding all 

black versus black and white versus white elections with similar defects”). This Court 

agrees that these methodological flaws likewise make Dr. Lichtman’s polarization 

analysis unreliable in this case. 

41. On Senate Factor 3 (extent of voting practices or procedures that enhance 

opportunities for discrimination), Plaintiffs have not made any showing that Arizona uses 

any voting practices or procedures that interacts with its OOP requirements to impose a 
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discriminatory impact on minority voting. As noted, Arizona has instead made available 

options that lessen any burden of the requirement that voters travel to an assigned location, 

such as no-excuse early voting, the creation of the PEVL, a lengthy early voting period of 

27 days, and providing counties the option of using vote centers. By voting early, either 

by mail or in-person, a voter is not subject to the OOP requirements. Mailing one’s early 

ballot obviously relieves one of the necessity to appear at the correct polling place. But 

Arizona also allows voters to return their early ballot early, before the day of the election, 

at early voting centers. And Arizona law also allows voters to return their early ballots on 

election day to any polling place in their county of residence, regardless of their precinct.  

A.R.S. § 16-548(A). It is only those who are casting a non-early ballot in person on 

election day who must appear in the assigned precinct to vote, and that is only so that they 

can be provided with a ballot that has the election contests, initiatives, referenda, and 

levies for which they are eligible to vote. And further, there has been significant effort by 

the State, as well as individual counties in Arizona, to provide voters with the information 

they need to ascertain their assigned polling place and encourage voters to vote, which has 

been reflected in the substantial decrease in the number of OOP ballots statewide. 

42. Plaintiffs have not satisfied the second prong of the § 2 test under Senate 

Factor 4 (candidate slating) or Senate Factor 5 (extent of socioeconomic disparities caused 

by discrimination). Plaintiffs have conceded that Senate Factor 4 does not apply, and the 

Court has discussed above why Plaintiffs’ evidence on Senate Factor 5 (extent of 

socioeconomic disparities caused by discrimination) is insufficient to meet the second 

prong of the § 2 test.    

43. On Senate Factor 6 (racial appeals in political campaigns), Plaintiffs are 

only able to provide sporadic examples of supposed racial appeals, and they are unable to 

show that any of the isolated incidents on which they rely have combined with OOP 

requirements to deny or abridge the right to vote. See Veasey, 830 F.3d at 261 (“[W]e do 

not agree that . . . anecdotal evidence of racial campaign appeals shows that [voter ID 

requirement] denies or abridges the right to vote.); U.S. v. City of Euclid, 580 F. Supp. 2d 
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584, 610, 613 (N.D. Ohio 2001) (two pieces of campaign literature from different sources, 

20 years apart, was not particularly compelling on Factor 6); Cousin v. Sundquist, 145 

F.3d 818, 833 (6th Cir. 1990) (isolated anecdotal evidence was insufficient to prove that 

racial appeals played any part in county’s political life.). 

44. On Senate Factor 7 (extent of minority representation in elected public 

office), Plaintiffs cannot show that the purported lack of minorities elected to public office 

in Arizona has interacted with the OOP requirements to hinder the ability of minorities to 

vote. Further, Plaintiffs have not made a sufficient showing that Senate Factor 7 actually 

weighs in their favor given the many flaws in the methodology that Dr. Lichtman used to 

assess this issue. Specifically, and as detailed more fully above, Dr. Lichtman ignored 

facts that reflected positively on the ability of minority candidates in Arizona to win 

elections, such as minority success in elections for county or municipal office. Further, Dr. 

Lichtman’s calculations were unreliable since he made assumptions of the race of 

individual Arizona lawmakers based on photographs and surnames. Dr. Lichtman also 

provided no basis for this Court to determine the “extent” of minority representation in 

elected office in Arizona since he has not compared Arizona data on this issue to any 

other states.  

45. Dr. Lichtman’s analysis of Senate Factor 7 was also based on a legally 

flawed premise—that Senate Factor 7 is present if the percentage of minority elected 

officials is not equivalent to the percentage of minorities in the citizen voting age 

population. However, § 2 expressly provides “[t]hat nothing in this section establishes a 

right to have members of protected class elected in numbers equal to their proportion in 

the population.” 52 U.S.C. § 10301(b). 

46. On Senate Factor 8 (responsiveness to the needs of minorities), Plaintiffs 

have not shown that the issues they raise (public education funding and health insurance 

coverage) have interacted with the OOP requirements to create a disparate impact. Nor 

have Plaintiffs even shown that Senate Factor 8 is present in Arizona. This factor requires 

“a significant lack of responsiveness on the part of elected officials to the particularized 
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needs of the members of the minority group,” Gingles, 478 U.S. at 37 (emphasis added). 

Positive developments in the two areas reviewed by Dr. Lichtman—such as the increase 

in public school funding from Proposition 123, Medicaid expansion, and restoration of the 

Children’s Health Insurance Program—contradict his suggestion that there has been a 

significant lack of responsiveness by Arizona. Further, public education funding and 

health insurance coverage are but two ways that elected officials can show responsiveness 

to minorities, and Dr. Lichtman did not even consider other potentially relevant issues 

such as public transportation and tax policy in his assessment of Senate Factor 8. Most 

importantly, in the specific area of voting, Arizona has shown responsiveness to the needs 

of minorities by taking various actions that make it easier and more convenient to vote, 

such as no-excuse early voting with a generous early voting period, the option to join the 

PEVL, and online registration. Arizona has also helped ensure that minorities are able to 

elect their preferred representatives through the activities of the CCEC and AIRC. 

Plaintiffs completely ignore these two governmental agencies that supplement the efforts 

of State and local election officials in meeting the needs of all voters.  

47. The strongest Senate Factor evidence relating to the OOP requirements falls 

under Senate Factor 9 and substantially undermines Plaintiffs’ § 2 claim—the 

justifications underlying these restrictions are far from “tenuous.” See Houston Lawyers’ 

Ass’n v. Attorney Gen. of Tex., 501 U.S. 419, 426 (1991) (“The State’s interest in 

maintaining an electoral system” is “a legitimate factor to be considered by courts among 

the ‘totality of circumstances’ in determining whether a § 2 violation has occurred.”). The 

Sixth Circuit has recognized that “[t]he advantages of the precinct system are significant 

and numerous.” Sandusky Cty. Dem. Pty. v. Blackwell, 387 F.3d 565, 569 (6th Cir. 2004). 

Specifically, the precinct system (a) “caps the number of voters attempting to vote in the 

same place on election day,” (b) “allows each precinct ballot to list all of the votes a 

citizen may cast for all pertinent federal, state, and local elections, referenda, initiatives, 

and levies,” (c) “allows each precinct ballot to list only those votes a citizen may cast, 

making ballots less confusing,” (d) “makes it easier for election officials to monitor votes 
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and prevent election fraud,” and (e) “generally puts polling places in closer proximity to 

voter residences.” Id. The precinct system in Arizona confers the same advantages.  

48. The State’s non-tenuous justifications for allowing counties to make the 

decision to use precinct-based voting and to reject OOP ballots is also supported by the 

fact that twenty-six other states similarly require voters to vote at an assigned location for 

their vote to be counted, placing Arizona well within the mainstream on this issue. (See 

supra, n.2.) 

49. Additionally, because the Gingles factors are non-exclusive, 478 U.S. at 45, 

this Court may also consider whether the OOP requirements interact with racial 

discrimination to actually limit minority voters’ access to the political process or electoral 

opportunities. The limited number of OOP ballots (roughly 0.15% of overall voters in the 

2016 general election) indicates that the OOP requirements do not practically affect 

minority access to electoral opportunities and the political process. The existence of 

widely-used and convenient alternatives to in-person voting on election day—such as 

early voting, which is now used by a large majority of Arizona voters—further supports 

this conclusion. 
 

B. Count II (Constitutional Challenge to OOP Requirements Based 
on Burden to Voting)  

50. The Constitution empowers states to regulate the times, places, and manner 

of elections, U.S. Const. art. I, § 4, cl. 1, “subject to the limitation that [it] may not be 

exercised in a way that violates other . . . provisions of the Constitution.” Williams, 393 

U.S. at 29. The First and Fourteenth Amendments protect against unjustified burdens on 

voting. See Burdick v. Takushi, 504 U.S. 428, 433-34 (1992); Anderson v. Celebrezze, 460 

U.S. 780, 789 (1983). 

51. Not all election regulations raise constitutional concerns. “Governments 

necessarily ‘must play an active role in structuring elections,’” Pub. Integrity All., Inc. v. 

City of Tucson, 836 F.3d 1019, 1024 (9th Cir. 2016) (en banc) (quoting Burdick, 504 U.S. 

at 433), and “as a practical matter, there must be a substantial regulation of elections if 
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they are to be fair and honest and if some sort of order, rather than chaos, is to accompany 

the democratic processes.” Storer v. Brown, 415 U.S. 724,730 (1974). Moreover, all 

elections regulations “invariably impose some burden upon individual voters.” Burdick, 

504 U.S. at 433. 

52. Thus, when an election law is challenged a court must weigh the nature and 

magnitude of the burden imposed by the law against state’s interests in and justifications 

for it. See Nader v. Brewer, 531 F.3d 1028, 1034 (9th Cir. 2008). This framework is 

commonly referred to as the Anderson-Burdick test, named after the two Supreme Court 

cases from which it derives. 

53. The Supreme Court has explained that constitutional challenges to election 

laws “cannot be resolved by any ‘litmus-paper test’ that will separate valid from invalid 

restrictions.” Anderson, 460 U.S. at 789. “[T]he severity of the burden the election law 

imposes on the plaintiff’s rights dictates the level of scrutiny applied by the court.” Nader, 

531 F.3d at 1034. A law that severely burdens the right to vote is subject to strict scrutiny, 

meaning it must be narrowly tailored to serve a compelling state interest. Id. at 1035. On 

the other hand, a state’s important regulatory interests are generally sufficient to justify 

laws that impose lesser burdens. See Wash. State Grange, 552 U.S. at 452; Nader v. 

Cronin, 620 F.3d 1214, 1217 (9th Cir. 2010). Thus, laws that do not significantly increase 

the usual burdens of voting do not raise substantial constitutional concerns. See Crawford 

v. Marion Cty. Election Bd., 553 U.S. 181, 198 (2008). 

54. Burdick specifically declined to require that all voting regulations be 

narrowly tailored and subjected to strict scrutiny. See Burdick, 504 U.S. at 433. Rather, 

Burdick held that when a statute imposes only a limited burden, the “‘precise interests’ 

advanced by the State” alone may be “sufficient to defeat [a plaintiff’s] facial challenge.” 

Crawford, 553 U.S. at 203 (controlling opinion of Stevens, J.) (quoting Burdick, 504 U.S. 

at 434); see also Pub. Integrity All., 836 F.3d at 1028 (upholding a municipal election law, 

even though it was aimed at furthering the same interests as other municipal ordinances, 

because it might have marginal impact beyond that provided by other laws). 
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55. The severity of the burden that an election law imposes “is a factual 

question on which the plaintiff bears the burden of proof.” Dem. Pty. of Haw. v. Nago, 

833 F.3d 1119, 1122–24 (9th Cir. 2016) (citing Cal. Dem. Pty., 530 U.S. 567).   

56. In analyzing the burden of an election regulation, the Court must consider 

the state’s election regime as a whole. See Ariz. Lib. Pty, 798 F.3d at 730; see also Ohio 

Dem. Pty, 834 F.3d. at 630 (“In evaluating the magnitude of the ‘burden,’ we find that 

elimination of [same-day voting registration] is a small part of what remains, objectively 

viewed, a generous early voting schedule [in Ohio]. The notion that [the] elimination of 

same day registration disparately imposes anything more than a ‘minimal’ burden on 

some African Americans ignores the abundant and convenient alternatives that remain for 

all Ohioans who wish to vote.”); Ariz. Lib. Pty, 2017 WL 2929459, at *2 (in granting 

summary judgment for defendants that constitutionality of petition signature requirement 

did not impose unconstitutional burden, “the Court considers Arizona’s procedures for 

candidate ballot access as a whole.”).  

57. Here, considering Arizona’s election system as a whole, the rejection of 

OOP ballots imposes no more than minimal burdens not substantially greater than those 

typically associated with voting. Indeed, Arizona voters can avoid this supposed burden 

entirely by voting an early ballot by-mail, voting an early ballot in-person at an early 

voting center before election day, or delivering an early ballot to any polling place in the 

county on election day. Increasing numbers of Arizona voters are utilizing the early ballot 

option, which has greatly reduced the number of voters subject to the OOP requirements.   

58. Voters who prefer to vote in-person on election day and do not want to 

request an early ballot or sign up for the PEVL must cast their ballot at their correct 

polling place, if they do not reside in a county that uses vote centers. But this is not an 

onerous requirement. Arizona voters have many ways to learn their correct polling place 

location. Being required to go to an assigned polling place location cannot be deemed any 

more than a minimal burden on voting, as traveling to a specific location to vote is 

inherent to the very essence of in-person voting. See Colorado Common Cause v. 
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Davidson, No. 04CV7709, 2004 WL 2360485, at *14 (Colo. Dist. Ct. Oct. 18, 2004) (“[I]t 

does not seem to be much of an intrusion into the right to vote to expect citizens, whose 

judgment we trust to elect our government leaders, to be able to figure out their polling 

place.”). 

59. Additionally, any burden imposed by the OOP requirements is far less than 

the burden that was upheld by the Supreme Court in Crawford. There, the Supreme Court 

concluded that “the inconvenience of making a trip to the [department of motor vehicles], 

gathering the required documents, and posing for a photograph surely does not qualify as 

a substantial burden on the right to vote, or even represent a significant increase over the 

usual burdens of voting.” Crawford, 553 U.S. at 198; Ariz. Lib. Pty., 798 F.3d at 729 

(courts assess “the severity of the burden the election law imposes on the plaintiff’s 

rights”) (internal quotations and citation omitted; emphasis added). Crawford thus upheld 

more onerous burdens than the slight inconvenience of ascertaining and traveling to an 

assigned polling place. See Crawford, 553 U.S. at 198; see also Lee, 843 at 606 (affirming 

constitutionality of Virginia statute requiring photo identification to vote that “imposes a 

lighter burden than did the Indiana law challenged in Crawford.”). 

60. Nor is an election regulation burdensome simply because it may not be the 

most convenient method of voting. See Ohio Dem. Pty., 834 F.3d at 628 (holding that 

elimination of a week during which one could both register and vote early at the same 

time “can hardly be deemed to impose a true ‘burden’ on any person’s right to vote,” and 

that “[a]t worst, it represents a withdrawal or contraction of just one of many 

conveniences that have generously facilitated voting participation”); Frank, 768 F.3d at 

745 (“inconvenience” of obtaining photo ID “surely does not qualify as a substantial 

burden on the right to vote”); Lee v. Va. State Bd. of Elections, 155 F. Supp. 3d 572, 584 

(E.D. Va. 2015) (“Lee I”) (“Inconvenience alone does not qualify as a substantial burden 

on the right to vote.”). 

61. In considering the burden of OOP requirements, the Court also recognizes 

that the percentage of OOP ballots cast continues to decrease, with a particularly large 
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drop in Maricopa County in the 2016 general election. This decrease, along with the fact 

that OOP ballots have constituted a tiny percentage of the total ballots cast statewide in 

the last two general presidential elections (0.47% and 0.15%, respectively), further 

demonstrates the minimal (and continuously declining) burdens associated with OOP 

requirements.   

62. Plaintiffs have suggested that county election administration issues—such as 

relocation of polling places, differences with municipal election procedure, and sporadic 

instances of poll worker error—causes voter confusion about the correct place to vote and 

creates a significant burden. But this is irrelevant to the Anderson-Burdick analysis, as 

Plaintiffs have not challenged in this action any county’s relocation of polling places from 

election to election or any other county election administration procedure that they 

contend leads to voter confusion. (See Doc. 214 at 11-12 (discussing, at preliminary 

injunction phase, Plaintiffs’ failure to challenge the specific county election 

administration practices that they contend lead to voter confusion and ballots cast out-of-

precinct).) Indeed, Plaintiffs refused to name the individual counties as parties in this case. 

For example, Dr. Rodden has asserted that OOP ballots have occurred in Apache County 

because residents of the Navajo Nation often lack a formal address, which makes it 

difficult for Apache County election officials to know which precinct they should be 

assigned. Plaintiffs have not, however, challenged any of Apache County’s election 

administration procedures or named Apache County or any of its officials as parties in this 

case.  

63. Further, to the extent that Plaintiffs could show sporadic instances in which 

voters may have received inaccurate information from poll workers concerning their 

polling place or whether an OOP provisional ballot would be counted, this isolated 

evidence is not sufficient to determine that the OOP requirements impose an excessive or 

pervasive burden on any class of voters. Plaintiffs have put forth no evidence of systemic 

or pervasive poll worker error. And they can point to “no cases finding constitutional 

violations where only small numbers of voters were affected by polling place or counting 
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error.” Ron Barber for Congress v. Bennett, 4:14-cv-02489-CKJ, 2014 WL 6694451, at 

*6 (D. Ariz. Nov. 27, 2014).  

64. To the contrary, the Ninth Circuit distinguishes between “‘garden variety’ 

election irregularities and a pervasive error that undermines the integrity of the vote.” Id. 

(citing Bennett v. Yoshima, 140 F.3d 1218, 1226 (9th Cir. 1998)). “In general, garden 

variety election irregularities do not violate the Due Process Clause, even if they control 

the outcome of the vote or election.” Id. (citing numerous cases). Accordingly, the Court 

in Barber concluded that “scattered” instances in which voters received inaccurate 

information from poll workers concerning their assigned polling location were not 

sufficient to establish a constitutional violation.  Id. at *7; see also Lee v. Va. State Bd. of 

Elections, 188 F. Supp. 3d 577, 608 (E.D. Va. 2016) (“Lee II”), aff’d by Lee, 843 F.3d 592 

(limited number of “burdened individuals would not be sufficient for this Court to 

conclude that [election regulation] imposed excessively burdensome requirements on any 

class of voters”). 

65. By comparison, the Sixth Circuit required Ohio to count OOP ballots where 

voters arrived at the correct polling place but voted in the wrong precinct due to 

“systemic” poll worker error and “the proliferation of multi-precinct polling locations.” 

See Ne. Ohio Coalition for Homeless v. Husted, 696 F.3d 580 593 (6th Cir. 2012) 

(“NEOCH”). The court did not require OOP ballots to be counted when voters did not 

appear at the correct polling place. in the absence of widespread poll-worker error and 

multi-precinct polling locations. Id.. To count all OOP ballots, regardless of whether the 

voter appeared at the correct location to vote, would have improperly “absolve[d] voters 

of all responsibility for voting in the correct precinct or correct polling place by assessing 

voter burden solely on the basis of the outcome—i.e., the state’s ballot validity 

determination.” Serv. Employees Int’l Union Local 1 v. Husted, 698 F.3d 341, 344 (6th 

Cir. 2012).  Accordingly, the NEOCH decision provides no support for Plaintiffs’ claim 

66. The Court’s conclusion that Arizona OOP requirements impose no more 

than a minimal burden on voting is also supported by evidence showing that twenty-six 
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other states have restrictions in place concerning the counting of OOP ballots. Cf. Ohio 

Dem. Pty., 834 F.3d 628-29 (Ohio legislation withdrawing “the convenience of same-day 

registration is hardly obstructive; it merely brings Ohio into line with thirty-eight other 

states that require registration before an individual may vote.”). “While comparisons with 

the laws and experience of other states may not be determinative of a challenged law’s 

constitutionality, to ignore such information as irrelevant is to needlessly forfeit a 

potentially valuable tool in construing and applying ‘equal protection of the laws,’ a 

constitutional standard applicable to all the states.” Id. at 629. Thus, “courts routinely 

examine the burden resulting from a state’s regulation with the experience of its 

neighboring states.”  Id. 

67. Arizona’s substantial interests in allowing counties the discretion to use 

precinct-based voting systems far exceeds the minimal burden associated with the OOP 

requirements. As discussed, “[t]he advantages of the precinct system are significant and 

numerous.” See Sandusky, 387 F.3d at 569. Among other things, the precinct system helps 

reduce lines and prevent voter confusion by providing ballots tailored to the persons and 

issues on which the voter is entitled to vote. These advantages are conferred by Arizona’s 

precinct system, particularly in the most populous counties with the most registered voters 

and widest variety of ballot styles. Indeed, Arizona has a legitimate interest in allowing 

counties to choose between vote centers and precinct-based systems because vote centers, 

while potentially more convenient to some voters, can also cause administrative issues, 

such as longer lines. This has been exemplified in Cochise County, which has experienced 

problems with vote centers running out of ballots. 

68. Despite the overall decline of OOP ballots in Arizona, the partial counting 

of OOP ballots would also impose substantial costs on Maricopa and Pima Counties 

because they are the most populous counties with the most varieties of ballot styles. 

Neither Maricopa nor Pima County currently has any automated process in place to 

perform the partial counting of OOP ballots, and neither these counties nor their officials 

are parties to this case. 
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69. The availability of partial counting of OOP ballots could also have negative 

impacts that Plaintiffs and their experts failed to consider. Voters might be confused and 

incorrectly believe they can vote anywhere and receive the correct ballot, which could 

result in these voters being disenfranchised in “down ballot” races if, for example, they 

choose to vote near their place of work rather than their residence. Similarly, public 

knowledge of partial counting of OOP ballots could conceivably lead to a substantial 

number of voters casting their ballots at improper polling locations if they were mostly 

concerned with voting in high-profile national or statewide elections, which has been 

illustrated by Arizona’s recent history of higher turnout in presidential elections than 

midterm elections. This would, in turn, depress voting for local candidates and issues, 

such as educational bonding and other local initiatives, and could increase lines, 

particularly at polling places that are located near locations where many people work, 

such as downtown Phoenix or Tucson. 
C. Count III (Challenge to HB 2023 under § 2 of VRA) 

70. As noted, Plaintiffs’ challenge to H.B. 2023 under § 2 is based on 

allegations of a discriminatory effect and a discriminatory purpose. Because different 

legal requirements apply to each theory, they are analyzed separately below. 
 

1. Discriminatory Effect Claim 

71. The legal standards relevant to § 2 “discriminatory effect” claims under the 

VRA are described above. To prove such a claim, a plaintiff must show that the 

challenged voting standard or practice causes a discriminatory impact by affording a 

minority group less opportunity to participate in the political process (prong one), as it 

interacts with social and historical conditions that have produced discrimination against 

the group (prong two). Ohio Dem. Pty, 834 F.3d at 637-38. Here, in challenging H.B. 

2023, Plaintiffs cannot meet their burden on either prong of the test. 
 

Case 2:16-cv-01065-DLR   Document 357   Filed 09/25/17   Page 101 of 125



4851-7070-6508.12 
 

 

 

- 93 - 
 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

a. Plaintiffs fail to meet their burden at the first prong 
of the § 2 test (disparate impact)  

72. Plaintiffs’ § 2 claim regarding H.B. 2023 fails at the first prong because they 

fail to provide any statistical evidence establishing a disparate impact from this law. Proof 

of a substantive, statistical disparity is necessary at step one, even though it is not alone 

sufficient to prove a § 2 violation because of the causation requirement at step two. (See 

Doc. 204 at 9; Gonzalez, 677 F.3d at 405; see also Veasey, 830 F.3d at 244 (noting that 

“courts regularly utilize statistical analyses to discern whether a law has a discriminatory 

impact”); One Wisc. Inst., Inc. v. Thomsen, 198 F. Supp. 3d 896, 955 (W.D. Wis. 2016) 

(“[P]laintiffs’ evidence of a disparate burden substantially consists of anecdotes and lay 

observations . . . This testimony does not establish a verifiable disparate effect.”); id. at 

956 (“Plaintiffs rely exclusively on anecdotal evidence to prove that observers intimidate 

or harass African Americans and Latino voters more often than white voters. This 

evidence is insufficient to prove a violation of the Voting Rights Act”).) 

73. In other contexts, courts have “recognized the necessity of statistical 

evidence in disparate impact cases.” Budnick v. Town of Carefree, 518 F.3d 1109, 1118 

(9th Cir. 2008) (Fair Housing Act); Pottenger v. Potlatch Corp., 329 F.3d 740, 749 (9th 

Cir. 2003) (Age Discrimination in Employment Act); Cooper v. S. Co., 390 F.3d 695, 716 

(11th Cir. 2004), overruled on other grounds by Ash v. Tyson Foods, Inc., 546 U.S. 454 

(2006) (Title VII); Rollins v. Ala. Cmty. Coll. Sys., No. 2:09-CV-636-WHA, 2010 WL 

4269133, at *9 (M.D. Ala. Oct. 25, 2010) (Equal Pay Act); Davis v. City of Panama City, 

Fla., 510 F. Supp. 2d 671, 689 (N.D. Fla. 2007) (Title VII and 42 U.S.C. § 1983). 

74. In denying Plaintiffs’ motion for a preliminary injunction as to H.B. 2023, 

this Court’s discussion on § 2 explained that “there is no evidence quantifying the number 

of voters who rely on ballot collection or comparing the proportion of those voters that are 

minorities to the proportion that are white.” (Doc. 204 at 8.) Despite this explicit 

notification to Plaintiffs of what was required to support their § 2 claim, this type of 

evidence still has not been obtained. Plaintiffs have not, for example, conducted any 
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survey to determine the racial composition of voters who previously had their early ballot 

collected by a person not exempted by H.B. 2023 before this legislation was enacted. 

With no quantitative evidence on the number of non-minority or minority voters who 

actually relied on the practice prohibited by H.B. 2023, the Court still has no way of 

determining whether H.B. 2023 has any disparate impact on minorities. Cf. Gonzalez, 677 

F.3d at 406 (affirming decision to deny § 2 claim when plaintiffs failed to show that 

challenged election regulation had any “statistically significant disparate impact” on 

Latino voters); NEOCH, 837 F.3d at 628 (rejecting § 2 challenge to restrictions on poll 

workers providing assistance to voters when “the record contains no evidence of how 

many, if any, voters [had previously] received [the now-prohibited] ‘assistance.’”). 

75. Plaintiffs cannot avoid their burden of proof on prong one of their § 2 claim 

simply because surveying the relevant population on past use of ballot collection might be 

difficult. See Daniel P. Tokaji, Applying Section 2 to the New Vote Denial, 50 HARV. 

C.R.-C.L. L. REV. 439, 476 (2015) (“It can be difficult to document the racial composition 

of those who use a voting opportunity . . . , given that election and other public records 

often do not include racial or ethnic data. There is no getting around this problem. But 

given that § 2 forbids the denial or abridgement of the vote on account of race, it is 

reasonable that plaintiffs be required to make a threshold showing they are 

disproportionately burdened by the challenged practice, in the sense that it eliminates an 

opportunity they are more likely to use or imposes a requirement they are less likely to 

satisfy.”). 

76. Rather than providing statistical evidence on early ballot collection in 

Arizona, Dr. Rodden instead purported to provide data on a different issue—voters’ 

access to home mail service in Arizona counties other than Maricopa and Pima.  However, 

the ability to receive mail at one’s home does not show the impact of the actual practice 

being challenged—the collection of early ballots by individuals who did not fit into any of 

H.B. 2023’s broad exceptions. Plaintiffs have not quantified the number of voters who 

supposedly lack home mail service and who, prior to the enactment of H.B. 2023, relied 
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on persons to deliver their early ballot who do not fit within H.B. 2023’s exceptions.  Nor 

have Plaintiffs provided a racial breakdown of these hypothetical voters. 

77. Dr. Rodden’s analysis also ignores that many individuals lacking home mail 

service will not be impacted at all by H.B. 2023 because they will choose to vote in-

person rather than by-mail. This has been illustrated in the Navajo Nation, where the ADP 

encourages voters to vote in-person rather than signing up for the PEVL. 

78. Even if data on residential mail service was sufficient for prong one of the § 

2 test, Plaintiffs have failed to establish through reliable evidence that, on a statewide 

basis, minorities disproportionately lack access to home mail service. Plaintiffs relied on 

Dr. Rodden on this issue, but he intentionally excluded the two most populous Arizona 

counties from his analysis, even though both Maricopa County and Pima County include 

an unquantified number of people living in rural areas and on Native American 

reservations. The omission of Native American reservation land in Maricopa County and 

Pima County from the analysis is particularly notable given that Dr. Rodden opined, based 

on an incomplete data set, that Native American communities are the minority group most 

impacted by a lack of home mail service.  

79. Furthermore, because many Hispanic voters live in urban areas of Maricopa 

County and Pima County, where home mail service is ubiquitous, the inclusion of these 

voters may have shown that, on a statewide basis, Hispanics are more likely (or at least 

equally likely) to have access to home mail service as non-minority voters. Dr. Rodden 

simply could not say one way or the other because he did not perform this analysis.  

80. The Court also rejects Dr. Rodden’s analysis of home mail service because 

that analysis is subject to two layers of unknowable error. First, the analysis relies on Dr. 

Rodden’s individual predictions of race of Arizona voters, which, as stated above, are 

subject to an unknown error rate. Second, the use of DPV data to determine whether an 

address is able to receive home mail service is also subject to a second unknown error rate, 

and Dr. Rodden admitted he is not aware of any peer-reviewed scholarship on this topic. 

As discussed, in many circumstances (such as in the case of new housing), reliance on 
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DPV data will lead to erroneous determinations that an address lacks access to home mail 

service. 

81. The Court further determines that Dr. Rodden’s analysis of home mail 

service is unreliable given his lack of experience relating to this issue. This lack of 

expertise was reflected in the methodological flaws described above, as well as his 

inability to identify whether he used the most recent DPV data set, how often this data is 

updated, and how long it takes to add new housing to the data.     

82. Plaintiffs have also asserted that socioeconomic disparities in Arizona, such 

as disparities in vehicle ownership and health condition between minorities and non-

minorities, establish that minorities are disparately impacted by H.B. 2023. The Court 

rejects that argument. Standing alone, the mere existence of socioeconomic disparities 

does not show that the specific election procedure being challenged results in a disparate 

impact on minority voters. If that were the case, despite the prevalence of such disparities 

nationwide, this would result in an “implausible” reading of “[Section] 2 as sweeping 

away almost all registration and voting rules.” Frank , 768 F.3d at 754; accord Gonzalez, 

677 F.3d at 406 (socioeconomic disparities not sufficient to show § 2 violation in absence 

of “proof of a causal relationship between Proposition 200 and any alleged discriminatory 

impact on Latinos”).     

83. This conclusion is supported by Senate Factor 5, which addresses the issue 

of socioeconomic inequalities causally connected to discrimination, but which only comes 

into play at prong two of the § 2 test, after the requisite disparate impact has been shown. 

See Ohio Dem. Pty., 834 F.3d at 638. In essence, Plaintiffs seek to establish both the first 

and second prongs of a § 2 claim based on the existence of socioeconomic disparities, a 

position that has no support in the text of the VRA or § 2 case law. 

84. Even if socioeconomic disparities were enough in some § 2 vote-denial 

cases to establish a disparate impact, they are not sufficient here. Regardless of these 

disparities, Plaintiffs cannot establish that H.B. 2023 diminishes the opportunity of any 

minority group to participate in the political process. Plaintiffs’ failure to timely identify 
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any witness who could testify that H.B. 2023 actually prevented him or her from voting in 

any election confirms this conclusion. For those voters who prefer to vote by mail, the 

vast majority of whom will presumably have a way of receiving and returning mail in the 

first place, H.B. 2023 simply requires that the voter mail or return the ballot or find 

someone who fits within H.B. 2023’s broad exceptions to do so within Arizona’s 

expansive early voting period. As discussed above, disparities in the convenience of 

voting are not equivalent to a denial or abridgement of the right to vote, and, thus, are 

insufficient to satisfy the first prong of a § 2 claim. See Lee, 843 F.3d at 600-01 (rejecting 

§ 2 claim based on claimed disparities in convenience of voting due to voter identification 

requirement), Frank, 768 F.3d at 754 (“[I]t would be implausible to read § 2 as sweeping 

away almost all registration and voting rules. It is better to understand § 2(b) as an equal-

treatment requirement (which is how it reads) than as an equal-outcome command”); 

Jacksonville, 351 F. Supp. 2d at 1335; Glover, 2004 WL 3262756, at *6.   

85. Plaintiffs also attempted to show a disparate impact from H.B. 2023 through 

non-statistical anecdotal evidence. Even assuming this evidence was relevant at prong 

one, the Court concludes that Plaintiffs’ non-statistical anecdotal evidence is insufficient 

to meet the first prong of the § 2 test because, as detailed above, that evidence failed to 

show any statewide disparate impact from H.B. 2023. In denying Plaintiffs’ motion to 

preliminarily enjoin H.B. 2023, the Court detailed why this evidence, which largely 

consisted of the legislative history of H.B. 2023 and the DOJ preclearance file, could not 

satisfy the first prong of the § 2 test. (See Doc. 204 at 10-14.) Plaintiffs provide no new 

evidence or any other basis for the Court to depart from that previous analysis. And to the 

extent that Plaintiffs relied on Democratic partisans and members of organizations that 

admittedly target their get-out-the-vote (“GOTV”) efforts at minority communities to 

assert that minority voters relied on early ballot collection more than non-minority voters, 

the Court still has no way of knowing whether the experiences of these declarants are 

attributable to their selective targeting or to statewide ballot collection trends.   
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b. Plaintiffs fail to meet their burden at the second 
prong of the § 2 test (causal link to social or 
historical conditions) 

86. Because Plaintiffs fail at the first prong of a § 2 claim, the Court need not go 

to the second step and ask “whether the challenged voting standard or practice causes the 

discriminatory impact as it interacts with social and historical conditions” that have 

produced discrimination. Ohio Dem. Pty., 834 F.3d at 638; accord Gonzalez, 677 F.3d at 

406 (discussing requirement that challenged regulation “interact with the social and 

historical climate of discrimination to impact” protected group). But, even when the 

second step is considered, Plaintiffs have failed to show the required causal nexus as to 

H.B. 2023.  

87. As with their claim relating to OOP voting, Plaintiffs largely rely on Senate 

Factor 5 by providing evidence concerning socioeconomic disparities in vehicle 

ownership and health condition. But again, the mere existence of socioeconomic 

disparities are not sufficient to establish a § 2 violation. See Gonzalez, 677 F.3d at 406; 

Frank, 768 F.3d at 754; Ortiz, 28 F.3d at 316. Plaintiff must instead establish that the 

socioeconomic disparities are causally connected to official governmental discrimination, 

which, as explained above, they have not done. There is simply no evidence in the record 

that official (or even private) discrimination has caused minorities in Arizona to be less 

likely to own a car or more likely to have ambulatory health problems than non-

minorities. 

88. The Court also notes that, in his flawed analysis of disparate impact, Dr. 

Rodden only asserted that minorities living in rural areas without mail service have been 

disparately impacted by H.B. 2023. Stated differently, Plaintiffs have not attempted to 

show through any quantitative evidence that minority voters in urban areas, such as 

Phoenix or Tucson, are disparately impacted by H.B. 2023. Accordingly, Plaintiffs must 

show that social and historical conditions that have produced discrimination have also 

interacted with H.B. 2023 to impose the claimed disparate impact on the specific subset of 

minority voters in rural areas without home mail access. See Ohio Dem. Pty., 834 F.3d at 
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638; see also Gonzalez, 677 F.3d at 406-07. This they have not done. Plaintiffs have not 

shown, for example, that discrimination has affected USPS’ decisions on where to deliver 

mail.     

89. None of the other Senate Factor evidence provided by Plaintiffs is sufficient 

to satisfy prong two of the § 2 test, as Plaintiffs have not shown how any of this evidence 

interacts with H.B. 2023 to cause a disparate impact on minorities. For example, Plaintiffs 

cannot show that any claimed disparate impact from H.B. 2023 on rural voters without 

mail access is causally related to racially-polarized voting (Factor 2), racial appeals in 

political campaigns (Factor 6), or minority representation in elected office (Factor 7). 

Indeed, none of the Senate Factors evidence presented by Plaintiffs even relates to the 

practice of early ballot collection.  Further, Plaintiffs have not shown that the Senate 

Factors weigh in their favor given the many methodological flaws underlying Dr. 

Lichtman’s analysis (which are detailed above), such as his consistent pattern of focusing 

exclusively on evidence that he believed supported Plaintiffs’ claims and ignoring 

evidence that favored the State.  

90. Additionally, Senate Factor 9 undermines Plaintiffs’ § 2 claim given that the 

Legislature had non-tenuous reasons for enacting this bill so as to prevent potential voter 

fraud and help instill voter confidence in the integrity of elections. The first policy 

(election fraud prevention) is supported by the record evidence concerning abuses of early 

ballot collection in Arizona, the absentee election fraud that has taken place in other 

jurisdictions, and the comparative lack of prophylactic security procedures for Arizona’s 

early voting system as compared to in-person voting on election day. As the Supreme 

Court of Arizona explained, regulations on early ballots advance Arizona’s constitutional 

interest in secret voting, see Ariz. Const. art. VII, § 1, “by setting forth procedural 

safeguards to prevent undue influence, fraud, ballot tampering, and voter intimidation.” 

Miller v. Picacho Elementary Sch. Dist. No. 33, 179 Ariz. 178, 180 (1994).  

91. The second policy (public confidence in the integrity of elections) is 

supported by the widespread impression, including in Arizona, that election fraud is a 
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problem, particularly with respect to absentee voting. Indeed, it is “practically self 

evidently true” that implementing a measure designed to prevent voter fraud helps instill 

public confidence in election integrity. Ohio Dem. Pty., 834 F.3d at 633 (citing Crawford, 

553 U.S. at 197).  

92. The Legislature’s non-tenuous justifications for H.B. 2023 are further 

illustrated by the fact that a majority of states have also deemed it appropriate to regulate 

the collection of early or absentee ballots in some manner, putting Arizona well within the 

mainstream on this issue. (See supra, n.5 and n.6.) 

2. Discriminatory Purpose Claim 

93. When a § 2 claim is based on allegations of discriminatory intent, the 

plaintiffs must prove that the challenged practice was adopted, at least in part, because it 

would harm minority voting strength, and not merely with an expectation that it would do 

so.  See, e.g., Personnel Adm’r of Mass. v. Fenney, 442 U.S. 256, 279 (1979).   

94. To determine whether a plaintiff has made this showing, courts look to the 

factors for determining legislative intent set forth in Village of Arlington Heights v. 

Metropolitan Hous. Dev. Corp, 429 U.S. 252 (1977). Under the Arlington Heights 

framework, the Court first examines whether the challenged law was motivated by an 

“invidious discriminatory purpose.” Id. at 266. In doing so, the Court considers non-

exclusive factors, such as: (a) whether the law has a disparate impact on a particular 

group; (b) the historical background and sequence of events leading to enactment; (c) 

substantive or procedural departures from the normal legislative process; and (d) relevant 

legislative history. Id. at 266-68.  

95. If the Court concludes that the law was intended, at least in part, to 

discriminate against a particular group, the burden shifts to the state to prove either that 

the challenged law has no discriminatory effect or that it would have been enacted even 

without the discriminatory motive.  Id. at 270 n. 21. 

96. Here, as detailed above, Plaintiffs have failed to show that H.B. 2023 has 

had any cognizable disparate impact on any minority group as compared to non-minority 
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voters. Their only evidence in support of such an impact is the analysis of Dr. Rodden 

regarding home mail service, which is flawed and fraught with uncertainties.  Plaintiffs 

thus fail to show that the first Arlington Heights factor supports any finding of 

discriminatory intent. 

97. Further, nothing in the historical background, sequence of events leading to 

the enactment of H.B. 2023, legislative history, or contemporaneous statements supports 

Plaintiffs’ claim that this bill was enacted with a discriminatory purpose. The evidence 

instead shows that various lawmakers, as well as Arizona citizens who spoke at committee 

hearings on the bill, were legitimately concerned that the existing practice of large-scale 

ballot collection could potentially lead to fraudulent activity or the unintentional loss of 

voted ballots. These concerns were supported by the widespread impression in Arizona 

(and elsewhere) that election integrity is a problem, particularly with respect to voting-by-

mail.  

98. The legislative history also indicates that some lawmakers were legitimately 

concerned that, as compared to in-person voting in Arizona, early voting-by-mail lacked 

prophylactic safeguards. As a consequence, the Legislature enacted H.B. 2023 in order to 

increase voter confidence in the integrity of the voting by-mail process. 

99. The allegations of election integrity issues relating to the vote-by-mail 

process in Yuma County and Pima County also demonstrate that the Legislature had 

legitimate reason to be concerned about ballot collection and its potential threat to election 

integrity. Contrary to Plaintiffs’ argument, these concerns were not pretextual simply 

because there had been no charges or convictions in Arizona relating to early ballot 

collection at the time of H.B. 2023’s enactment. The Legislature need not wait until a 

crime occurs to take proactive steps it deems appropriate to prevent future election fraud. 

See Lee II, 188 F. Supp. 3d at 609 (“Outlawing criminal activity before it occurs is not 

only a wise deterrent, but also sound public policy.”); see also Crawford, 553 U.S. at 195 

(upholding voter identification requirement despite lack of verified instances of in-person 

voter fraud in Indiana). Further, there are many reasons why violations of election laws 
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might not result in actual criminal charges, such as a lack of cooperation from potential 

witnesses. Moreover, the absence of criminal charges is irrelevant to the separate risk that 

a ballot collector could unintentionally lose early ballots in his or her possession.   

100. Plaintiffs could not show that the concerns about election integrity and a 

desire to promote voter confidence were not actual reasons that proponents of H.B. 2023 

voted in favor of this bill. Instead, Plaintiffs have essentially asserted that H.B. 2023 was 

not an effective way to address these concerns. But these arguments are properly directed 

to the legislative process. Different lawmakers can have different opinions, and legitimate 

policy differences, on the best policies to combat election fraud and instill voter 

confidence. See Crawford, 553 U.S. at 196 (“While the most effective method of 

preventing election fraud may well be debatable, the propriety of doing so is perfectly 

clear.”). 

101. Plaintiffs also failed to put forth any concrete evidence to support their 

speculation that the proponents of H.B. 2023 enacted the bill in order to obtain a partisan 

advantage by suppressing votes of Hispanics, Native Americans, or any other minority 

voters, as there is simply nothing in the legislative history to suggest this was a goal. 

While Plaintiffs have speculated that Republicans were concerned about an increasing 

Hispanic share of the electorate and increasing racial polarization at the polls, they cannot 

point to a single statement or action of any proponent of H.B. 2023 expressing any sort of 

concern on this issue.  

102. At the time of H.B. 2023’s enactment, the Legislature had not asked for, nor 

had it received, any statewide data concerning the usage of early ballot collection by race.  

Cf. Lee, 843 F.3d at 604 (concluding “that the evidence in this case was insufficient to 

prove that racial discrimination was a motivating purpose for the enactment of” voter ID 

statute when, among other things, “the legislature did not call for, nor did it have” any 

data before it concerning potential impacts on different races). 

103. Plaintiffs also failed to show any substantive or procedural departures from 

the normal legislative process that would support a finding of discriminatory intent.  Their 
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only evidence of substantive deviations was that H.B. 2023 differed in substance from 

previous ballot collection bills considered by the Legislature. But the fact that different 

bills, from different sponsors, and different legislative sessions did not have the same 

substance is not surprising and does not show any discriminatory intent. And while 

Plaintiffs argue that the Legislature made H.B. 2023 harsher than previous ballot 

collection bills (through the introduction of felony penalties), they ignore that H.B. 2023 

was also more lenient than the previous bills given the broad exceptions allowing family 

members, household members, and caregivers to collect and deliver ballots.   

104. As for procedural deviations, Plaintiffs do not contend that the Legislature 

violated any procedural rules in enacting H.B. 2023, deviated from the normal legislative 

process in any way, or that the bill was not subjected to vigorous debate. Cf. Lee, 843 F.3d 

at 604 (upholding voter identification statute that “passed as part of Virginia’s standard 

legislative process, following full and open debate.”); NEOCH, 837 F.3d at 631 (rejecting 

claim that election legislation was enacted with discriminatory intent when evidence did 

not show that the “legislature depart[ed] from normal procedural practices when it 

considered the provisions for several months before their passage.”). 

105. Plaintiffs instead point to purported deviations in connection to other bills in 

different legislative sessions involving legislatures with a substantially different 

membership than the body that enacted H.B. 2023. This evidence concerning other bills 

has little probative value to the intent behind H.B. 2023. See Burton v. City of Belle Glade, 

178 F.3d 1175, 1195 (11th Cir. 1999) (“[W]e fail to see how evidence of . .  . a [city’s] 

prior refusal to annex [a housing project] standing alone establishes any intent, let alone a 

discriminatory one” for later annexation decision); Kansas City, Mo. v. Fed. Pac. Elec. 

Co., 310 F.2d 271, 278 (8th Cir. 1962) (noting the “questionable import that the rejection 

of prior bills may have in determining congressional intent as to subsequently enacted 

legislation”).  

106. Regardless, all of the purported procedural deviations related to other bills 

from prior legislative sessions had a legitimate, non-discriminatory basis. For example, 
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Arizona had reasonable, legitimate reasons to withdraw the ballot collection provisions of 

S.B. 1412 from DOJ preclearance review in 2011 based on potential concerns over being 

able to obtain a future bail-out from VRA § 5 requirements. Arizona also had legitimate 

reason to believe that the requirement that ballot collectors show photo identification 

when returning ballots could create a risk of a DOJ objection given that the DOJ 

specifically asked about this requirement, in the midst of considerable controversy 

nationwide over voter ID laws. By comparison, there is no photo identification 

requirement in H.B. 2023. In short, the mere fact that Arizona withdrew the ballot 

collection provisions of S.B. 1412 from DOJ preclearance review was not an admission 

that any minority group disproportionately relied on ballot collection as of 2011. 

107. The Legislature also had legitimate, non-discriminatory reasons for 

repealing H.B. 2305 based on concerns that a citizen-led referendum could prevent the 

Legislature from enacting any parts of this omnibus bill, including various common sense 

measures that were not controversial, such as a prohibition on certain state and local 

officials from investigating themselves for campaign finance violations.    

108. This case is also easily distinguished from North Carolina State Conference 

of NAACP v. McCrory, 831 F.3d 204 (4th Cir. 2016), in which the Fourth Circuit held that 

a North Carolina election law had been enacted with racially discriminatory intent. There, 

the North Carolina legislature initiated the election law on the day after the Supreme 

Court eliminated VRA § 5’s preclearance obligations in Shelby County, specifically 

requested and received statistical data showing the use of different voting practices by 

race, and rushed the law through the legislative process by engaging in “unusual 

procedures.” McCrory, 831 F.3d at 214, 216, 228. None of these elements are present with 

respect to the enactment of H.B. 2023. 

109. Because Plaintiffs cannot meet their initial burden on the Arlington Heights 

framework to show that H.B. 2023 was motivated by an invidious discriminatory purpose, 

there is no burden shifting to the State.  Plaintiffs’ § 2 “intent” claim fails. 
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D. Count IV (Challenge to H.B. 2023 Based on Alleged 
Discriminatory Intent under Fifteenth Amendment and 42 U.S.C. 
§ 1983) 

110. Plaintiffs’ claim that H.B. 2023 violates the Fifteenth Amendment because it 

was allegedly enacted with the intent to discriminate against minority voter is subject to 

the same Arlington Heights framework described above.  See Lee, 843 F.3d at 602. 

111. For the reasons detailed above, Plaintiffs have failed to prove, under the 

Arlington Heights framework, that H.B. 2023 was motivated by any invidious 

discriminatory purpose. Accordingly, the State does not have any burden to show that 

H.B. 2023 has no discriminatory effect or that it would have been enacted absent any 

discriminatory purpose, and Plaintiffs have not established any basis for relief under 42 

U.S.C. § 1983. Count IV fails. 
 

E. Count V (Constitutional Challenge to HB 2023 Based on Burden 
Imposed on Voting) 

112. The standards relevant to constitutional challenges to election regulations 

under the Anderson-Burdick framework are described above. Accordingly, the Court first 

considers the burden imposed by H.B. 2023 on voters in the context of Arizona’s election 

system as a whole and the wide variety of convenient voting options. See Ohio Dem. Pty., 

834 F.3d. at 630 (assessing burden of election regulation in context of alternatives for 

voting); Ariz. Lib. Pty., 2017 WL 2929459, at *2 (Anderson-Burdick requires assessment 

of relevant election procedures as a whole). 

113. The Court previously concluded that H.B. 2023 does not significantly 

increase the usual burdens of voting, and nothing presented at trial contradicted this prior 

analysis. (See Doc. 204 at 16-19.)  Again, H.B. 2023 does not eliminate or restrict any 

method of voting; it merely limits who may possess, and therefore return, a voter’s early 

ballot. Early voters may return their own ballots, either in person or by mail, or they may 

entrust their ballots to family members, household members, or caregivers. It is unlawful, 

however, for a person who does not fall into one of these categories to possess another’s 

early ballot. Thus, the burden imposed by H.B. 2023 is simply the burden of returning an 

Case 2:16-cv-01065-DLR   Document 357   Filed 09/25/17   Page 114 of 125



4851-7070-6508.12 
 

 

 

- 106 - 
 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

early ballot personally or through a family member, household member, or caregiver. (See 

id. at 16.) 

114. Significantly, even though H.B. 2023 has now been in place for two 

statewide elections (including the 2016 primary and general elections), Plaintiffs were 

unable to present any evidence at trial showing that HB 2023 has prevented anyone from 

voting.   

115. The minimal burden imposed by H.B. 2023 is also mitigated by the 

availability of alternative means of voting. See Crawford, 553 U.S. at 199 (holding that 

burden imposed by Indiana’s voter-ID law was “mitigated by the fact that, if eligible, 

voters without photo identification may cast provisional ballots”). Voters who have 

difficulty timely returning their early ballots need not vote by mail. These voters may vote 

in person at polling places on election day or at an on-site early voting location during any 

one of Arizona’s twenty-seven early voting days.   

116. Arizona also accommodates disabled voters and those who work on election 

day. All counties must provide special election boards for voters who cannot travel to a 

polling location because of an illness or disability. A.R.S. § 16-549. For working voters, 

Arizona law requires employers to give an employee time off to vote, and prohibit 

employers from penalizing employees for exercising this right. A.R.S. § 16-402. If voters 

nonetheless feel uncomfortable requesting time off, they have a 27-day window to vote in 

person at an on-site early voting location. Finally, voters may entrust their ballots to 

family members, household members, or caregivers. 

117. The minimal burden imposed by H.B. 2023 is also demonstrated by 

evidence showing that many of the voters who used the services of ballot collectors prior 

to enactment of H.B. 2023 did so not out of necessity but rather as a matter of 

convenience, voter preference, or because they failed to remember the deadline for 

returning their ballot. See Frank, 768 F.3d at 749. The Constitution does not demand 

“recognition and accommodation of such variable personal preferences, even if the 

preferences are shown to be shared in higher numbers by members of certain identifiable 
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segments of the voting public.” Ohio Dem. Pty., 834 F.3d at 630. Nor does the 

Constitution prohibit Arizona from regulating the manner in which early ballots may be 

returned simply because some voters are disengaged and choose not vote unless a third 

party convinces them to do so and delivers the ballot for them. Similarly, the Constitution 

does not require states to prioritize voter convenience above all other regulatory 

considerations. Id. at 629 (“It’s as if plaintiffs disregard the Constitution’s clear mandate 

that the states (and not the courts) establish election protocols, instead reading the 

document to require all states to maximize voting convenience.”). To the extent H.B. 2023 

places a greater imperative on remembering relevant election deadlines, it “does not 

qualify as a substantial burden on the right to vote, or even represent a significant increase 

over the usual burdens of voting.” Crawford, 553 U.S. at 198. 

118. Plaintiffs asserted that H.B. 2023 enhances the burden associating with the 

requirement that early ballots be received by county election authorities by 7:00 p.m. on 

election day. That is irrelevant to the Anderson-Burdick analysis, however, since Plaintiffs 

have not challenged the 7:00 p.m. deadline in this case. Regardless, Arizona has 

significantly minimized any burden from the election day deadline by providing one of 

the most generous early voting periods in the nation, which provides Arizona voters more 

than enough time to return early ballots by the deadline. Cf. Ohio Dem. Pty., 834 F.3d at 

628 (Ohio restrictions on early voting and same-day registration did not impose any 

unconstitutional  burden  when “Ohio’s early voting system . . . is one of the more 

generous in the nation,” and its “29-day early voting period is currently the tenth-longest 

among all the states.”). 

119. Similar to the burden of Arizona’s OOP voting requirements, any burden 

imposed by H.B. 2023 is less significant than the burden that was upheld by the Supreme 

Court in Crawford. In Crawford, the Supreme Court explained that Indiana voters who 

lacked the required identification could nevertheless vote by casting a provisional ballot 

and making a second trip to execute a required affidavit. 553 U.S. at 199. Here, by 

contrast, H.B. 2023 at most requires a voter make just one trip to drop off his or her early 
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ballot—to any location that accepts outgoing mail, to a polling place, or to their county 

recorder’s office. Because making two trips does not represent a burden “over the usual 

burdens of voting” in Crawford, id. at 198, the single trip required here does not represent 

such a burden either. 

120. Plaintiffs have also failed to establish that H.B. 2023 imposes a severe 

burden on any subgroup of Arizona voters. While a court may consider a law’s impact on 

subgroups, there must be sufficient evidence to enable a court “to quantify the burden 

imposed on the subgroup.” Pub. Integrity All., 836 F.3d at 1024 n.2 (citing Crawford, 553 

U.S. at 199–203; id. at 212–17 (Souter, J., dissenting)); see also NEOCH, 837 F.3d at 631 

(holding that Crawford may permit “weighing the ‘special burden’ faced by ‘a small 

number of voters’” when there is “quantifiable evidence from which an arbiter could 

gauge the frequency with which this narrow class of voters has been or will become 

disenfranchised,” but that in the absence of such evidence, a court should “consider the 

burden that the provisions place on all . . . voters.”) (quoting Crawford, 553 U.S. at 200)). 

In Crawford, the Court acknowledged that the photo ID requirement placed “a somewhat 

heavier burden . . . on a limited number of persons,” but did not consider this burden 

because it was “not possible to quantify either the magnitude of the burden on this narrow 

class of voters or the portion of the burden imposed on them that is fully justified.” 553 

U.S. at 199–200. Accordingly, the Court instead considered “the statute’s broad 

application to all . . . voters.” Id. at 202–03 (quoting Burdick, 504 U.S. at 439) (emphasis 

added).    

121. Here, Plaintiffs asserted that H.B. 2023 will place severe burdens on rural 

voters without reliable transportation or access to secure outgoing mail (particularly on 

Native American reservations), but they have failed to quantify this subgroup. As 

discussed, Dr. Rodden’s analysis of home mail service intentionally excluded Maricopa 

and Pima Counties, even though this is where most Arizona voters live and despite the 

presence of rural areas and Native American reservations in these counties. Moreover, 

Plaintiffs have failed to establish the magnitude of the actual burden on this subgroup 
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because they could not quantify the number of individuals in the subgroup who: (a) 

choose to vote early by mail despite the difficulties they face; (b) lack family members, 

household members, or caregivers who can deliver a ballot for them; and (c) cannot avail 

themselves of the many other voting opportunities and accommodations that Arizona 

provides. Indeed, Plaintiffs did not provide a single witness who fits this profile. Because 

it “is not possible to quantify either the magnitude of the burden on this narrow class of 

voters or the proportion of the burden imposed on them that is fully justified,” this Court 

can only consider the broad application of H.B. 2023’s “broad application to all . . . 

voters.” Crawford, 553 U.S. at 200. 

122. The minimal burden imposed by H.B. 2023 is also confirmed by the 

indisputable fact that it only regulates Arizona’s process for early voting. Voting by early 

or absentee ballot is not a fundamental right, but a privilege granted by states. See, e.g., 

Brown v. Detzner, 895 F. Supp. 2d 1236, 1238 (M.D. Fla. 2012) (“All parties agree that 

there is no fundamental right to an early voting option.”); Raetzel v. Parks/Bellemont 

Absentee Election Bd., 762 F. Supp. 1354, 1358 (D. Ariz. 1990) (“voting absentee[] is a 

privilege and convenience”); see also McDonald v. Bd. of Election Comm’rs of Chicago, 

394 U.S. 802, 810-11 (1969); Qualkinbush v. Skubisz, 826 N.E.2d 1181, 1192 (Ill. App. 

2005) (quoting Griffin v. Roupas, No. 02 C 5270, 2003 WL 22232839, at *3 (N.D. Ill. 

Sept. 22, 2003)) (“[T]here is no corresponding fundamental right to vote by absentee 

ballot”). 

123. Because H.B. 2023 imposes only minimal burdens, Arizona need show only 

that it serves important regulatory interests. Washington State Grange, 552 U.S. at 452.   

H.B. 2023 serves two important interests. First, H.B. 2023 is a prophylactic measure 

intended to prevent absentee voter fraud by creating a chain of custody for early ballots 

and minimizing the opportunities for ballot tampering. Second, H.B. 2023 helps 

eliminates the perception of fraud, thereby preserving public confidence in the integrity of 

elections. All testifying elected leaders agreed that there was at least a perception, 
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regardless of how real, that ballot collection has the potential to lead to fraud or other 

misconduct. 

124. Both of these justifications—fraud prevention and preserving public 

confidence in election integrity—are important state regulatory interests. See, e.g., Purcell 

v. Gonzalez, 549 U.S. 1, 4 (2006) (“Confidence in the integrity of our electoral process is 

essential to the functioning of our participatory democracy. Voter fraud drives honest 

citizens out of the democratic process and breeds distrust of our government.”); Crawford, 

553 U.S. at 195 (“There is no question about the legitimacy or importance of the State’s 

interest in counting only the votes of eligible voters”); Prete v. Bradbury, 438 F.3d 949, 

969 (9th Cir. 2006) (“[The Secretary of State] has an important regulatory interest in 

preventing fraud and its appearances in its electoral processes.”). 

125. Plaintiffs do not dispute this basic point, but instead assert that H.B. 2023 

does not effectively address the concerns of fraud prevention and public confidence in 

election integrity. The argument is properly directed to the legislative process—not the 

courts. See Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2579 (2012) 

(“[Legislative] decisions are entrusted to our Nation’s elected leaders, who can be thrown 

out of office if the people disagree with them.”). Regardless, the Court rejects this 

argument for several reasons. 

126. First, several courts have recognized that absentee (early) voting presents a 

greater opportunity for fraud than in-person voting. See Crawford, 553 U.S. at 225 (noting 

that “absentee-ballot fraud . . . is a documented problem in Indiana”); Griffin v. Roupas, 

385 F.3d 1128, 1131 (7th Cir. 2004) (“Voting fraud . . . is facilitated by absentee voting.”); 

Qualkinbush, 826 N.E.2d at 1197 (“It is evident that the integrity of the vote is even more 

susceptible to influence and manipulation when done by absentee ballot.”). 

127. Second, as discussed, the Legislature had received various reports of abuses 

of the existing early ballot collection process in Arizona before enacting H.B. 2023.  

Plaintiffs argue that these reports were unfounded, but the Legislature was under no 

obligation to confirm the veracity of reports before taking corrective action. “[A] 
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legislative choice is not subject to courtroom fact-finding and may be based on rational 

speculation unsupported by evidence or empirical data.” F.C.C. v. Beach Commc’ns, Inc., 

508 U.S. 307, 315 (1993).  Further, the “occasional examples” of voter fraud in Arizona—

even if unrelated to the specific act of early ballot collection—“demonstrate that . . . the 

risk of voter fraud [is] real.” Crawford, 553 U.S. at 195–96. 

128. Third, even if the reported abuses of the ballot collection system in Arizona 

were ignored, Arizona “need not show specific local evidence of fraud in order to justify 

preventative measures.” Voting for Am., Inc. v. Steen, 732 F.3d 382, 394 (5th Cir. 2013). 

For example, Crawford upheld Indiana’s voter ID requirement as a measure designed to 

prevent in-person voter fraud even though “[t]he record contain[ed] no evidence of any 

such fraud actually occurring in Indiana at any time in its history.” 553 U.S. at 195. 

Similarly, in Munro v. Socialist Workers Party, the Supreme Court upheld a Washington 

law requiring all minor party candidates for partisan office to receive at least 1% of all 

votes cast during the primary election in order to appear on the general election ballot.  

479 U.S. 189 (1986).  Washington argued that the law prevented voter confusion from 

ballot overcrowding by ensuring candidates appearing on the general election ballot had 

sufficient community support. Id. at 194. In upholding the law, the Supreme Court 

explained: “We have never required a State to make a particularized showing of the 

existence of voter confusion, ballot overcrowding, or the presence of frivolous candidates 

prior to the imposition of reasonable restrictions on ballot access.” Id. at 194-95. Rather, 

“[l]egislatures . . . should be permitted to respond to potential deficiencies in the electoral 

process with foresight rather than reactively[.]” Id. at 195. Courts do not require “that a 

State’s political system sustain some level of damage” before allowing “the legislature [to] 

take corrective action.” Id. 

129. Fourth, the “public perception that [election fraud is] a legitimate concern,” 

in and of itself, provides a compelling reason to enact “preemptive legislation deterring 

such criminal activity,” even if “evidence of actual . . .  fraud [is] scant.” Lee II, 188 F. 

Supp. 3d at 605. “Public confidence in the integrity of the electoral process has 
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independent significance, because it encourages citizen participation in the democratic 

process.” Crawford, 553 U.S. at 196 (emphasis added); see also Beatie v. Davila, 132 Cal. 

App. 3d 424, 433 (1982) (despite finding no actual fraud, the court stated that “because of 

the potential for wrongdoing, we suggest the Legislature reexamine the practice of 

absentee ballot solicitation”). This is particularly true for a law like H.B. 2023 that 

regulates voting-by-mail, where public perception that election integrity is a problem is 

even more heightened. 

130. Fifth, Arizona’s legitimate interests in enacting H.B. 2023 are further 

demonstrated by the fact that twenty six other states have sought fit to regulate the 

collection and/or delivery of absentee or early ballots in some manner, and thirteen other 

states have deemed it appropriate to implement criminal penalties for violations of these 

regulations.  (See supra, n.5 and n.6; see also Ohio Dem. Pty., 834 F.3d 628-29 (in 

assessing burden of election regulation, it is appropriate for courts to compare to other 

states).) 

131. Sixth, given the minimal burden imposed by H.B. 2023, Arizona has no 

legal obligation to establish a means-end fit between its interests in preventing absentee-

voting fraud and eliminating the perception of fraud, on the one hand, and the burdens 

imposed on voters, on the other hand. In Crawford, the Supreme Court held that a limited 

burden on voters’ rights imposed by the challenged law was outweighed by two 

“unquestionably relevant” interests offered by the state, without considering the fit 

between those interests and the voter ID law. Crawford, 553 U.S. at 191. As noted, it is 

“practically self evidently true” that implementing a measure designed to prevent voter 

fraud will help promote public confidence. Ohio Dem. Pty., 834 F.3d at 633 (citing 

Crawford, 553 U.S. at 197); see Frank, 768 F.3d at 750 (noting that Crawford took “as 

almost self-evidently true” the relationship between a measure taken to prevent voter 

fraud and promoting voter confidence, and courts should thus accept legislative finding 

that regulation promotes public confidence in electoral system). 
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132. Plaintiffs also contend that the Legislature could have regulated ballot 

collection through less burdensome means. But a state is not required to prove there is no 

less restrictive alternative when, as here, the burden imposed is minimal. See Burdick, 504 

U.S. at 433 (expressly declining to require that restrictions imposing minimal burdens on 

voters’ rights be narrowly tailored). In Public Integrity Alliance, the Ninth Circuit upheld 

an election restriction (ward-based primary elections) that furthered the interest of 

“ensuring local representation by and geographic diversity among elected officials” by 

ensuring that “the candidates nominated in a given ward actually have the support of a 

majority of their party’s voters in that ward,” even though other less-restrictive means 

such as candidate-residency requirements could achieve the same broader purpose. 836 

F.3d at 1028. Similarly, in Arizona Green Party v. Reagan, 838 F.3d 983, 991-92 (9th Cir. 

2016), the Ninth Circuit rejected the argument that the state must “‘adopt a system that is 

the most efficient possible’” such that later deadlines could be set, in light of the “de 

minimis burden” imposed by the existing deadlines. (Quoting Munro, 31 F.3d at 764.) 

Here, H.B. 2023 establishes a chain-of-custody for early ballots that furthers Arizona’s 

stated interests of reducing fraud and promoting public confidence, regardless of whether 

less restrictive legislation would have achieved these same purposes. Again, H.B. 2023 

raises election protections to be more on par with those protections that exist when a voter 

votes in-person. 

133. Further, the Legislature had reasonable reasons for concluding that H.B. 

2023 would be more effective legislation than the alternatives referenced by Plaintiffs.  

First, requiring the voter or collector to sign an affidavit, as suggested by one proposed 

amendment, would not prevent large-scale collection of early ballots, and the affidavit 

would never be seen by election officials if an early ballot is lost or destroyed. This 

affidavit would also add another administrative burden on county officials in determining 

whether to count early ballots. Second, requiring early ballots to be counted so long as 

they were postmarked by election day, as suggested by another amendment, would impose 

an administrative burden on counties and could make it more difficult to complete their 
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election canvass by the statutory deadline. Third, the Legislature could have reasonably 

concluded, as other states have done, that felony penalties were necessary in order to deter 

potential fraud associated with early ballot collection. See Soules v. Kauaians for Nukolii 

Campaign Comm., 623 F. Supp. 657, 664 (D. Haw. 1985), judgment aff’d in part, rev’d in 

part on other grounds, 849 F.2d 1176 (9th Cir. 1988) (“[E]ven if absentee balloting 

creates a greater potential for fraud, this does not warrant invalidation of absentee voting . 

. . especially where other measures, such as criminal laws, exist to protect the integrity of 

elections.”) (emphasis added). 

134. At trial, Plaintiffs did not press their claim that H.B. 2023 imposes an 

unconstitutional burden on associational rights. Regardless, Plaintiffs have put forth no 

evidence to make this Court depart from its conclusion that H.B. 2023 does not regulate 

expressive activity or otherwise impose any unjustified burden on associational rights. 

(See Doc. 204, at 21-23.) 
 

III. JUDGMENT 

Based on the foregoing findings and conclusions, 

IT IS ORDERED that judgment be entered in favor of Defendants and against 

Plaintiffs on all of Plaintiffs’ claims in this matter. The Clerk of Court shall enter 

judgment accordingly in favor of Defendants. 
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DATED this 25th day of September, 2017. 
 
 

MARK BRNOVICH 
Attorney General 

By:  /s/ Karen J. Hartman-Tellez 
Kara Karlson 
Karen J. Hartman-Tellez 
Joseph E. La Rue 
Assistant Attorneys General 
1275 W. Washington St. 
Phoenix, Arizona  85007 
 
Attorneys for State Defendants 

 
 

SNELL & WILMER L.L.P. 

By:  /s/ Brett W. Johnson (with permission) 
Brett W. Johnson 
Sara J. Agne 
Colin P. Ahler 
Joy L. Isaacs 
One Arizona Center 
400 E. Van Buren, Suite 1900 
Phoenix, Arizona  85004-2202 
 
Attorneys for Intervenor-Defendants 
Arizona Republican Party, Bill Gates, 
Suzanne Klapp, Debbie Lesko, and 
Tony Rivero 
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CERTIFICATE OF SERVICE 

I hereby certify that on September 25, 2017, I electronically transmitted the 

foregoing document to the Clerk’s Office using the CM/ECF System for filing and 

transmittal of a notice of electronic filing to the CM/ECF registrants.  
 
  

Karen J. Hartman-Tellez   
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	39. Maricopa County used 724 separate precincts and a polling place for each precinct in the 2012, 2014, and 2016 general elections. During this period, a significant majority of the actual polling places stayed the same. Because the current Maricopa ...
	2. Options Available to Voters to Ascertain Assigned Polling Place

	40. Arizona voters can learn of their assigned precinct in a variety of ways.
	41. If precincts or polling places have been altered since the previous election, registered voters are sent a mailing informing them of this fact and where their new polling place is located.
	42. State law requires that election officials send each household with a registered voter who is not on the PEVL a sample ballot at least eleven days prior to election day, A.R.S. § 16-510(C), and these documents contain instructions for voters and i...
	43. The Arizona Secretary of State’s Office operates several websites that include a portal that makes available voter-specific polling place information and allows the Secretary’s staff to respond directly to voter inquiries. The Secretary of State’s...
	44. Several Arizona counties, including Maricopa and Pima Counties, operate online polling place locators that are available in English and Spanish. Counties also spread awareness of how a voter can learn their voting location, and that provisional ba...
	45. The CCEC website, which is available in English and Spanish, provides a tool for voters to determine their polling place. The CCEC also engages in advertising to help educate voters on where to vote, and engages in outreach to various communities,...
	46. Voters can learn their assigned polling location by calling the office of the county recorder for the county in which they reside.
	47. If a voter appears at an incorrect polling location on election day in a precinct-based county, poll workers are trained to direct that person to their correct polling place based on their current address, to notify the voter that their vote will ...
	48. Some counties—including the state’s most populous, Maricopa and Pima—post conspicuous signage at polling places informing voters that provisional ballots cast outside of the voter’s assigned precinct will not be counted.
	49. Partisan groups, such as the Arizona Democratic Party (“ADP”) and political campaigns, often help educate voters on how to find their assigned polling place.
	50. In the 2016 general election, Maricopa County instituted changes that substantially reduced the number of OOP ballots, including an e-poll book system.
	51. According to the 2016 Survey of Performance of American Elections (“SPAE”), on which Plaintiffs’ expert Dr. Lichtman relied, none of the survey respondents for Arizona reported that it was “very difficult” to find their polling place. By compariso...
	52. Plaintiffs failed to prove their assertion that voting at an assigned precinct is “highly confusing” for voters. They rely on Dr. Rodden for this argument, but Dr. Rodden admits he has not analyzed the different methods voters can learn their voti...
	53. Plaintiffs’ assertion that voter confusion arises because the City of Phoenix and Maricopa County often have elections on the same day and at different locations is incorrect. In the 2016 general election, a Phoenix City Council election contest a...
	54. One of Defendants’ experts, economist Dr. Janet Thornton, demonstrated that Dr. Rodden’s analysis concerning the relationship between distance to a polling location and the incidence of rejected OOP ballots failed to follow standard statistical pr...
	55. Additionally, Plaintiffs have provided no evidence of any systemic or pervasive issues in which minority voters were given misinformation regarding the locations of their correct precinct polling places, while non-minority voters were given correc...
	3. Impact of Out-of-Precinct Voting Requirements and Recent Trends

	56. Precinct-based voting requirements have no impact on the many Arizona voters who participate in early voting, either in-person or by mail. The restrictions on OOP voting likewise have no impact on voters in the Arizona counties that use vote cente...
	57. OOP ballots have consistently declined as a percentage of the total ballots cast in Arizona. Indeed, since 2008, OOP ballots during general presidential elections have declined 73% statewide, as demonstrated more specifically below.
	58. In the 2008 general election, Arizona voters cast 14,885 ballots in the wrong precinct out of the 2,320,851 ballots cast statewide, and so OOP ballots constituted 0.64% of the total ballots.
	59. In the 2012 general election, Arizona voters cast 10,979 ballots in the wrong precinct out of the 2,323,579 ballots cast statewide, and so OOP ballots constituted 0.47% of the total ballots. In that same election, 1,542,855 Arizona voters submitte...
	60. In the 2016 general election, Arizona voters cast 3,970 ballots in the wrong precinct out of the 2,661,497 ballots cast statewide, and so OOP ballots constituted 0.15% of the total ballots.
	61. The number and rates of OOP ballots have also decreased in midterm elections. In the 2010 general election, Arizona voters cast 4,916 ballots in the wrong precinct out of the 1,750,840 ballots cast statewide, and so OOP ballots constituted 0.28% o...
	62. During this same period (2008-2016), the number of registered voters in Arizona increased as follows: 2,987,451 in 2008; 3,146,418 in 2010; 3,124,712 in 2012; 3,235,963 in 2014; and 3,588,466 in 2016.
	63. Maricopa County has also experienced a consistent decline in the number of OOP ballots, both in terms of raw numbers and as a percentage of the total ballots cast.
	64. In the 2008 general election, Maricopa County voters cast 9,159 ballots in the wrong precinct out of the 1,730,886 ballots cast countywide, and so OOP ballots constituted 0.66% of the total ballots.
	65. In the 2012 general election, Maricopa County voters cast 7,529 ballots in the wrong precinct out of the 1,390,836 ballots cast countywide, and so OOP ballots constituted 0.54% of the total ballots.
	66. In the 2016 general election, Maricopa County voters cast 2,197 ballots in the wrong precinct out of the 1,390,836 ballots cast countywide, and so OOP ballots constituted 0.14% of the total ballots. Thus, between 2008 and 2016, Maricopa County had...
	67. As for Maricopa County midterm elections, in the 2010 general election, Maricopa County voters cast 3,527 ballots in the wrong precinct out of the 1,004,125 ballots cast countywide, and so OOP ballots constituted 0.35% of the total ballots. By com...
	68. During this same period (2008-2016), the number of registered voters in Maricopa County has increased as follows: 1,730,886 in 2008; 1,851, 956 in 2010; 1,817,832 in 2012; 1,935,729 in 2014; and 2,161,716 in 2016.
	69. Likewise, Pima County has experienced a consistent decline in the number of OOP ballots, both in terms of raw numbers and as a percentage of the total ballots cast.
	70. In the 2008 general election, Pima County voters cast 3,227 ballots in the wrong precinct out of the 397,503 ballots cast countywide, and so OOP ballots constituted 0.81% of the total ballots.
	71. In the 2012 general election, Pima County voters cast 2,212 ballots in the wrong precinct out of the 385,725 ballots cast countywide, and so OOP ballots constituted 0.57% of the total ballots.
	72. In the 2016 general election, Pima County voters cast 1,150 ballots in the wrong precinct out of the 427,102 ballots cast countywide, and so OOP ballots constituted 0.14% of the total ballots. The raw number of OOP ballots thus dropped by 64% in P...
	73. As for Pima County midterm elections, in the 2010 general election, Pima County voters cast 641 ballots in the wrong precinct out of the 318,995 ballots cast countywide, and so OOP ballots constituted 0.20% of the total ballots. By comparison, in ...
	74. Dr. Rodden’s assertion that the raw number of OOP votes in Pima County increased between 2014 and 2016 was based on an improper comparison of a midterm election to a presidential election. Dr. Rodden admitted that, in midterm elections, turnout is...
	75. During this same period (2008-2016), the number of registered voters in Pima County has increased as follows: 498,777 in 2008; 486,697 in 2010; 494,630 in 2012; 497,542 in 2014; and 494,630 in 2016.
	76. Plaintiffs could not produce a single witness to testify that he or she would be prevented from voting in any future election due to OOP requirements.
	77. The overall number of provisional ballots in Arizona, both as a percentage of the registered voters and as a percentage of the number of ballots cast, has continued to decline.
	78. Over the last decade, Arizona has rejected approximately 121,000 provisional ballots of the more than 17 million ballots cast. Many of these provisional ballots were rejected for reasons other than the voter being out-of-precinct. Indeed, the majo...
	79. The percentage of provisional ballots in Arizona that are counted has increased over time, going from 70.7% in the 2008 general election to 82% in the 2012 general election, and from 82.3% in the midterm 2010 election to 87.2% in the 2014 midterm ...
	80. Dr. Rodden’s comparison between Arizona and the United States concerning the usage of provisional voting was misleading, as it failed to account for the different ways that different states use provisional ballots, and that some states do not util...
	81. The number of provisional votes in Arizona is likely influenced by the PEVL check box available when citizens register to vote on-line, as PEVL registered voters who move and who do not update their address information will not have their early ba...
	4. Lack of Evidence to Show Disparate Impact of OOP Requirements

	82. Plaintiffs have attempted to use the analysis of Dr. Rodden to establish that Arizona’s OOP requirements have a disparate racial impact. Dr. Rodden admitted that the voter registration files he reviewed did not actually identify the race of Arizon...
	83. Most fundamentally, Dr. Rodden admitted that the application of the algorithm to Arizona voters includes some measurement error, but he cannot actually identify this error rate.
	84. As applied in Florida, researchers have determined that the algorithm used by Dr. Rodden had a substantial error rate of approximately 15%. (That is, the algorithm misclassified an individual’s race 15% of the time). The error rate in Arizona is u...
	85. Because his individual predictions of race rely on the Census Bureau’s Voting Age Population (“VAP”) data rather than the Citizen Voting Age Population (“CVAP”) data, Dr. Rodden is likely overestimating the probability of being Hispanic. In some c...
	86. Plaintiffs could have approximated an error rate for the application of the algorithm to Arizona voters by conducting a survey to determine the race of a subset of the voters in the registration files. But they performed no such survey.
	87. For the 2012 general election, assuming the accuracy of Dr. Rodden’s race predictions, OOP ballots cast by white voters accounted for only 0.3% of all votes cast in Arizona, whereas OOP ballots cast by Hispanic and African American voters accounte...
	88. The rates of OOP ballots dropped significantly in the 2016 general election, reflecting the substantial decrease in the raw number of such ballots. In the 2016 general election, assuming the accuracy of Plaintiffs’ race predictions, OOP ballots ca...
	89. Given the miniscule percentages of OOP ballots, Dr. Rodden’s inability to calculate error rates in his race estimates makes his conclusions about a disparate impact unreliable, as it cannot be ascertained whether the measurement error associated w...
	90. Dr. Rodden admitted he had no involvement in creating the algorithm that he relied on to make race predictions. He further admitted that the two individuals who did create the algorithm would be in the best position to speak on how the algorithm w...
	91. One of the individuals who developed the algorithm, Dr. Kosuke Imai, has an advanced degree in statistics. Dr. Rodden does not have such a degree. Nor is Dr. Rodden a member of the American Statistical Association, the professional association for...
	92. Dr. Thornton demonstrated that the explanatory power of Dr. Rodden’s model of OOP ballots is weak and, as a consequence, no more than 2.7% of the variation in OOP ballots is explained by the probability of being Hispanic, African-American, or Nati...
	93. Among in-person voters, Arizona voters are more likely to vote out-of-precinct if they have signed up for the PEVL and have moved. They are also younger and less likely to have voted in a prior election. Dr. Thornton demonstrated that when Dr. Rod...
	94. Dr. Rodden also assessed the impact of the OOP requirements by superimposing 2010 census block group data on a map noting the location of OOP voters to determine whether OOP ballots were concentrated in areas with higher minority populations, acco...
	95. Dr. Thornton showed that detailed analysis of the data supporting Dr. Rodden’s ecological inference analysis also raises serious questions about the reliability of this analysis.  For example, Dr. Rodden’s algorithm substantially inflates the numb...
	96. Additionally, Dr. Rodden’s plotting of the geographic areas in which OOP ballots were cast failed to recognize that in densely populated areas, precincts will have more rejected provisional ballots simply because of the larger number of voters who...
	C. UH.B. 2023
	1. Arizona Laws Regulating Security and Integrity of Voting Process


	97. Since 1910, the Arizona Constitution has provided that “[a]ll elections by the people shall be by ballot, or by such other method as may be prescribed by law; Provided, that secrecy in voting shall be preserved.” Ariz. Const. Art. 7, Sec. 1, and t...
	98. In 1939, the Legislature enacted legislation providing that a person may generally not vote unless his or her name appears in both the general county register and in the precinct register. The original statute also provided that a voter who moved ...
	99. In 1980, the Legislature enacted a wide variety of laws relating to the security and integrity of the election system in Arizona, including A.R.S. §§ 16-135, -182, -446, -461, -466, -515, -535, -547, -584, -585, -609, -1002, -1003, -1004, -1005, -...
	100. Under A.R.S. § 16-135, a voter must correct his or her residence address if it is no longer correct on the voter registration record by providing an approved form of identification at the polling place for his or new address. The voter shall then...
	101. Under A.R.S. § 16-182, a person is guilty of a class 6 felony if he or she knowingly registers himself or another person to vote where he or she is not entitled to vote.
	102. Under A.R.S. § 16-446, Arizona law requires that an electronic voting system shall, among other things, “provide for secrecy when used with voting booths,” reject votes if the voter makes more selections than allowed, prevent the voter from votin...
	103. Under A.R.S. § 16-461, election officers must prepare a sample ballot at least forty-five days before an election, which must be sent by mail at least eleven days before the election to every household containing a registered voter. Since 2009, t...
	104. Under A.R.S. § 16-466, Arizona law provides specific requirements for ballots, ballot labels, and ballot screens, and further allows ballots to contain punched holes for placing them in the correct reading position in the counting devices, so lon...
	105. Under A.R.S. § 16-515, the Legislature has prohibited a person from remaining within a 75-foot of limit of voting polls while polls are open, unless voting (or an election official or representative of each political party) and also prohibited an...
	106. Under A.R.S. § 16-535, an election marshal, appointed by the board of supervisors, must preserve order at polls and permit no election law violation. Since 2006, the marshal must also periodically measure the length of waiting times: if the wait ...
	107. Under A.R.S. § 16-547, early ballots shall include an envelope that includes the recorder's information on one side and on the other a printed affidavit substantially stating: “I declare the following under penalty of perjury: I am a registered v...
	108. Under A.R.S. § 16-584, a voter whose name does not appear on the county register may vote if he or she presents a certificate from the county recorder, or may vote by provisional ballot by showing verified identification, or by signing an affirma...
	109. Under A.R.S. § 16-585, if a voter spoils a ballot or ballot card and obtains another, officials must write “returned spoiled,” string the unopened ballot upon a string, and return it with the stubs of voted ballots.
	110. Under A.R.S. § 16-609, only ballots provided in accordance with Arizona’s election laws shall be counted. When a question arises as to a ballot’s legality, the decision of the election board regarding its legality will be endorsed on the ballot a...
	111. Under A.R.S. § 16-1002, a person is guilty of a class 5 felony if he or she knowingly counterfeits a ballot or knowingly gives a counterfeit ballot to someone else.
	112. Under A.R.S. § 16-1003, a person is guilty of a class 3 misdemeanor if he or she forges a ballot signature, knowingly destroys or defaces a ballot, or knowingly delays a ballot delivery.
	113. Under A.R.S. § 16-1004, a person is guilty of a class 5 felony if he or she knowingly interferes with or induces an election officer or refuses to comply with the officer’s duty or an election law. A person is also guilty of a class 5 felony if h...
	114. Under A.R.S. § 16-1005, a person is guilty of a class 5 felony who commits any of the following: knowingly marks a ballot or ballot envelope with the intent to fix an election; offers or provides consideration to acquire a voted or unvoted ballot...
	115. Under A.R.S. § 16-1006, a person is guilty of a class 5 felony if he or she knowingly by “force, threats, menaces, bribery or any corrupt means,” attempts to influence an elector, attempts to “awe, restrain, hinder, or disturb an elector”, or cau...
	116. Under A.R.S. § 16-1007, an election officer is guilty of a class 2 misdemeanor if he or she knowingly attempts to find out whom the elector voted for before polls close, opens a ballot or permits it to be opened before placing it in the ballot bo...
	117. Under A.R.S. § 16-1008, an election officer is guilty of a class 2 misdemeanor if he or she knowingly induces an elector to vote other than the elector intended or desired to vote.
	118. Under A.R.S. § 16-1016, a person is guilty of a class 5 felony who knowingly: votes without being entitled; votes more than once at any election; gives an election official two or more ballots folded together; changes or destroys a ballot after i...
	119. Under A.R.S. § 16-1017, a voter is guilty of a class 2 misdemeanor if he or she knowingly makes a false statement about the voter's inability to mark a ballot; interferes with a voter within the 75-foot limit; defaces or destroys a sample ballot ...
	120. Under A.R.S. § 16-1018, a person who commits any of the following acts is guilty of a class 2 misdemeanor: knowingly electioneers on election day in a polling place or within 75 feet of the entrance; intentionally disables or removes a voting mac...
	121. Under A.R.S. § 16-583, initially enacted in 1991, the county recorder must provide a list of inactive voters to each precinct on or before election day. If an unregistered voter appears on the inactive list, he or she may be permitted to vote aft...
	122. Under A.R.S. § 16-142, initially enacted in 1994, the Secretary of State must “provide for a toll free telephone number for the use of the public to report incidents of voter fraud.” The State of Arizona may use federal funds pursuant to the Help...
	2. Background History of Election Integrity Concerns Relating to Early Ballot Collection

	123. There is a widespread impression among Americans that election integrity is a problem. There is also public perception, including in Arizona, that early voting by mail is less secure than in-person voting. This perception is grounded in the fact ...
	124. According to the data provided by Plaintiffs’ expert, Dr. Lichtman, 10.8% of the Arizona survey respondents in the 2014 SPAE reported that they lacked confidence in their votes being counted, which is larger than the reported national average of ...
	125. The 2012 version of the SPAE also indicates there was a substantial concern in Arizona concerning people stealing or tampering with ballots that have been voted, with 31.5% of Arizona respondents who answered this question responding that they be...
	126. The 2012 SPAE also asked survey respondents about people voting an absentee (early) ballot intended for another person, and 44.2% of the Arizona respondents who expressed an opinion on this issue believed this occurred “occasionally” or “frequent...
	127. In early 2010, the Arizona Secretary of State’s Office and Yuma County election officials both received reports concerning tampering with and destruction of voted early ballots by ballot collectors in Yuma County. James Drake, who at that time wa...
	128. Shortly after receiving the reports of potential fraud in Yuma County associated with early ballot collection, two individuals who were at that time acting as senior officials for the Arizona Secretary of State’s Office—Mr. Drake and then-Arizona...
	129. Although Yuma County officials did not bring any charges in connection with the allegations of early ballot collection fraud that were raised in 2010, they did request the Federal Bureau of Investigation (“FBI”) to investigate the matter, which t...
	130. In a May 4, 2011 letter, the Pima County Attorney described a complaint relating to allegations of gifts—specifically, coupons—being provided to voters who agreed to provide their early ballots to a campaign worker, in connection with a City of S...
	131. In advance of Secretary Reagan’s 2014 campaign for Secretary of State, former state representative Lydia Hernandez, a Democrat and a Hispanic woman, expressed concerns to Secretary Reagan about some early ballots not being returned but instead be...
	132. Issues with early and absentee ballot collection have not been limited to Arizona. In a 2009 indictment, the New Jersey Attorney General alleged that ballot collectors had unsealed and then destroyed voted absentee ballots in connection with a ma...
	133. Although Dr. Lichtman asserted there is a lack of evidence of fraud relating to early ballot collection, he admitted that he did not investigate any instances of such fraud in other states.
	134. As a general matter, Arizona’s security procedures relating to in-person voting have not generally been applied to regulate early voting. See, e.g., A.R.S. § 16-515 (no electioneering within 75 feet of a polling place); A.R.S. § 16-580 (only one ...
	135. When a voted ballot is in the hands of a third party, there is some risk that the ballot might not be returned to an outgoing mailbox or otherwise to the appropriate county officials.
	136. Before H.B. 2023 was enacted, political parties, campaigns, and other partisan groups would not conduct background checks on individuals that they engaged to collect early ballots.
	137. The Legislature enacted some measures to prevent fraud associated with early voting before H.B. 2023. For example, since 1992, Arizona has prohibited any person other than the elector from having “possession of that elector’s unvoted absentee bal...
	138. Arizona has supplemented its protection of the early voting process through the use of penal provisions, as set forth in A.R.S. § 16-1005. For example, since 1999 it has been a class 5 felony for a person knowingly to mark or to punch an early ba...
	139. Arizona’s voters have increasingly used early voting by mail, which has helped boost turnout. In 2008, 35.6% of all registered voters submitted early ballots; in 2012, that figure grew to 41.4%.; and in 2016, that figure grew to 49.4%.  Further, ...
	140. Although not specifically related to ballot collection, there have been criminal prosecutions in Arizona relating to election fraud.
	3. Prior Bills Relating to Ballot CollectionP2F P

	141. Before enacting H.B. 2023, the Legislature considered various bills over a period of several years that included ballot collection provisions, as it grappled for years with the appropriate way to address this issue.
	142. One bill that included a ballot collection provision was S.B. 1412, which was introduced in the 2011 legislative session. The bill’s sponsor, then-Senator Donald Shooter, introduced S.B. 1412 in response to the allegations described above concern...
	143. S.B. 1412 went through multiple iterations and was subjected to testimony and debate in the Judiciary Committee, an amendment process, and floor debate. The Legislature also amended S.B. 1412 several times over the course of a month before its en...
	144. The final, enacted version of S.B. 1412 required individuals engaged in collecting ten or more early ballots to provide identification to the elections official those ballots were provided to, and also created the following class 5 felonies: “kno...
	145. At the time of S.B. 1412’s enactment, Arizona was still subject to preclearance requirements under VRA § 5, and the DOJ requested additional information about S.B. 1412’s ballot collection restrictions. As part of this request, the DOJ inquired s...
	146. The Secretary of State officials who supported S.B. 1412 and were involved in investigating the allegations of early ballot collection fraud in Yuma County have disputed the accuracy of the internal memoranda in the preclearance file maintained b...
	147. One of Plaintiffs’ experts, Dr. Lichtman, conceded that requests by the DOJ for additional information are not unusual and happen often, and he did not provide any direct evidence as to Arizona’s reason for withdrawing its submission relating to ...
	148. Arizona withdrew the preclearance submission of parts of S.B. 1412 in August 2011, out of concern that a denial of preclearance could threaten its ability to take advantage of the VRA’s bail-out provisions. Indeed, later in August 2011, shortly a...
	149. The Legislature later repealed the provisions in S.B. 1412 relating to ballot collection, including the photo identification requirement for ballot collectors, as a part of a 2012 omnibus bill. The remainder of S.B. 1412 was precleared by the DOJ...
	150. Another bill that included a ballot collection provision was H.B. 2305, which was introduced in the 2013 legislative session. The ballot collection provision of H.B. 2305 regulated collection by partisan groups and required that any other person ...
	151. However, H.B. 2305 was not solely about ballot collection, but was instead an omnibus bill with several provisions that had nothing to do with ballot collection. In particular, H.B. 2305 included provisions that changed signature requirements for...
	152. H.B. 2305 received the standard three readings in the House and Senate, extensive debate, committee hearings, and amendments. The committee hearing testimony on H.B. 2305 included a report of a ballot collector soliciting a Maricopa County electi...
	153. Shortly after H.B. 2305’s enactment, a referendum for its repeal was organized. This resulted in concern that if H.B. 2305 were repealed by referendum, the legislature would be restricted from enacting related legislation, including the non-contr...
	154. S.B 1339, introduced in the 2015 legislative session, was another bill that addressed ballot collection. This bill was not enacted, even though a majority of the Legislature was Republican in the 2015 session.
	4. Legislative History of H.B. 2023 and Contemporary Statements

	155. Representative Michelle Ugenti-Rita introduced H.B. 2023 in the 2016 legislative session. As its sponsor, Representative Ugenti-Rita coordinated with the Secretary of State’s Office before introducing this bill through meetings with Arizona Elect...
	156. The Legislature assigned H.B. 2023 to committees in both the House and Senate, and both committees held hearings in which interested parties were provided the opportunity speak in favor of or against the bill. Lawmakers from both parties were als...
	157. During debate on the bill, Representative Michelle Ugenti-Rita explained the purpose of H.B. 2023: “To be honest, it’s important to anyone who cares about maintaining and protecting the integrity of their vote, honestly, irrespective of their par...
	158. One proposed amendment to H.B. 2023 would have allowed the collection of early ballots if the voter signed an affidavit. Representative Ugenti-Rita did not support this amendment because it would have allowed the precise behavior that H.B. 2023 w...
	159. The Legislature also elected not to approve an amendment to H.B. 2023 that would have allowed early ballots to be counted so long as they were postmarked by 7:00 p.m. on election day. Had it been accepted, this amendment would have made it more b...
	160. The committee hearings on H.B. 2023 included extensive testimony concerning existing abuses of the early ballot collection process, including instances impersonation of election officials by ballot collectors and concerns that ballot collection c...
	161. Some of this testimony took place during a House Elections Committee hearing, in which members and leaders of the African-American, Hispanic, and Asian communities in Arizona discussed the negative impact on these communities from then-existing b...
	162. For example, Sergio Arellano, President of the Arizona Latino Republican Association, testified in support of H.B. 2023, explaining that the Latino community was “being taken advantage of” by ballot collectors “saying that they’re election offici...
	163. The Secretary of State’s Office advocated on behalf of H.B. 2023.  Election Director Eric Spencer testified before the House Committee on Elections on his understanding that a purpose of H.B. 2023 was “to go after large-scale, knowing, massive co...
	164. Spencer also testified before the Senate Committee on Government that H.B. 2023 “merely catches us up to the evolution in voting practices that our state has experienced in the last 20 years” because “there is a huge imbalance in the amount of se...
	165. Several times throughout the debates on H.B. 2023, members of the Legislature stated that the bill was directed to the integrity of the election process.
	166. The floor debates, committee hearings, and other legislative history on H.B. 2023 did not include any overt statements that the intent of the legislation was to discriminate against any minority group. No such statements were made in the context ...
	167. One of the main opponents of H.B. 2023, Representative Charlene Fernandez, admitted she has no reason to believe that this bill was enacted with an intention to suppress Hispanic voting.
	168. Representative Fernandez also testified that while considering H.B. 2023 as a member of the legislature, she heard legislative testimony suggesting that ballot collection had created opportunities for voter fraud in Arizona. Representative Michel...
	169. Dr. Lichtman failed to provide evidence to support his conjecture that H.B. 2023 was motivated by an intention of Republicans to advance their political prospects by suppressing minority votes. He speculated that Republicans were allegedly concer...
	170. Plaintiffs have failed to provide evidence showing that Arizona Republicans understood early ballot collection to be utilized disproportionately by non-whites at the time H.B. 2023 was enacted. There was no statistical evidence before the Legisla...
	171. The Arizona House of Representatives voted to approve H.B. 2023 on February 4, 2016. Once passed by the Arizona House, the bill was transmitted to the Senate, following normal protocol. The Arizona Senate voted in favor of the bill on March 9, 20...
	172. Plaintiffs do not suggest that any formal rules or procedures were violated in the enactment of H.B. 2023.
	5. Substantive Changes Made by A.R.S. § 16-1005

	173. H.B. 2023 went into effect on August 6, 2016.
	174. H.B. 2023 revised A.R.S. § 16-1005 to regulate the collection of early ballots, making it a felony for third parties to collect early ballots from voters unless the collector falls into one of many exceptions. Specifically, H.B. 2023 added the fo...
	175. H.B. 2023 is facially neutral, applying to all Arizonans regardless of race or ethnicity.
	176. H.B. 2023 does not eliminate or restrict any method of voting; it merely limits who may possess and return a voter’s early ballot.
	177. H.B. 2023 helps ensure that early voting by-mail, like in-person voting, is subject to prophylactic measures protecting the custody and security of ballots. H.B. 2023 also helps prevent large-scale deliveries of early ballots on election day, whi...
	178. H.B. 2023 does not prevent civic organizations or government agencies from encouraging, urging, or reminding people to vote, informing them of relevant election deadlines, helping them fill out early ballots or request special election boards, or...
	179. Twenty-seven states, including Arizona, have some restrictions in place regulating the manner in which early voting-by-mail ballots may be collected and/or returned.P4F
	180. Similar to Arizona, at least thirteen other states treat the unauthorized collection of absentee ballots as a felony matter.P5F
	6. Other Statements Referenced by Plaintiffs

	181. In attempting to show discriminatory intent, Dr. Lichtman relied heavily on statements by individuals who were not part of the Legislature that enacted H.B. 2023. By their very nature, these statements have little relevance, if any, to the intent...
	182. For example, Dr. Lichtman relied heavily on a March 3, 2016, speech by Secretary Reagan at the Conservative Political Action Committee (“CPAC”) to show discriminatory intent, but this speech said nothing about race, frequently referenced the gove...
	183. Dr. Lichtman also relied on a March 2016 statement by Secretary Reagan that she was available to accept ballots at the Secretary of State’s office. However, this was made after H.B. 2023 was enacted but before it went into effect, and simply conc...
	184. Dr. Lichtman referenced a statement by former Governor Jan Brewer in late 2016 that members of the Hispanic population “don’t vote,” but this post-hoc statement has no relevance to the Legislature’s intent in enacting H.B. 2023. Governor Brewer w...
	185. Dr. Lichtman also relied on a blog post from a former Maricopa County Republican Party chair concerning a large-scale delivery of early ballots. This blog post, made two years before the debate over H.B. 2023 by someone who is not a member of the...
	186. Dr. Lichtman also attempted to show that the Legislature’s determination not to act on certain bills introduced in 2017 is indicative of a discriminatory intent as to H.B. 2023. The Court rejects this reliance on post-hoc evidence. These bills we...
	7. Impact of H.B. 2023
	a. The burden on voters from H.B. 2023 has been minimal.


	187. Although H.B. 2023 became effective on August 6, 2016, and has been in place for two statewide elections (the 2016 primary and general elections), Plaintiffs have not shown that H.B. 2023 prevented any voter from voting. After passage of H.B. 202...
	188. Many voters who gave their ballots to collectors prior to enactment of H.B. 2023) did so not out of necessity, but instead because they found it more convenient. Voters’ minimization of the value of their votes also played a role in the historica...
	189. Plaintiffs contend that H.B. 2023 will impose severe burdens on rural voters without reliable transportation or access to secure outgoing mail, but Plaintiffs have not identified any such voter who claims such a hardship, nor have they provided s...
	190. Government agencies, political parties, and non-profit organizations provide significant resources to assist voters in exercising their right to vote. Political organizations, such as the political parties or political campaigns, sometimes provid...
	191. H.B. 2023 does not provide that ballots collected in violation of this statute are disqualified or disregarded in the final election tally.
	192. Plaintiffs have previously raised concerns about the impact of H.B. 2023 in the rural communities of San Luis and Somerton, located within Yuma County. These concerns disregard the multiple ways a voter can vote over the 27-day early voting perio...
	193. According to the 2016 SPAE, on which Dr. Lichtman relied, the number of Arizonan survey respondents who reported a problem with voting by mail in Arizona decreased from 2012 to 2016, despite the enactment of H.B. 2023. In 2016, less than 0.5% of ...
	194. During the 2012 general election in Arizona, 1,542,855 voters submitted early ballots, over 99% of which were counted, representing two-thirds of the total votes cast in that election. During the 2016 general election in Arizona, 2,017,722 voters...
	195. Nearly all of Arizona’s early votes (over 99%) have been counted in each midterm and presidential election from 2008 through 2014, and there has been little deviation over the time period in the percentage of early ballots rejected.
	b. There is no reliable statistical evidence that H.B. 2023 has disparately impacted minorities.

	196. Plaintiffs have provided no quantitative or statistical evidence comparing the proportion of minority versus non-minority voters who relied on others to collect their early ballots prior to enactment of H.B. 2023. Plaintiffs have not, for example...
	197. Similarly, Plaintiffs contended that H.B. 2023 will affect voters in rural areas with limited mail, but did not quantify the number of voters in these areas who relied on others to collect their ballots prior to enactment of H.B. 2023 or identify...
	198. Additionally, Plaintiffs have not provided any evidence to show that the mail-in vote in Arizona has been disproportionately Hispanic, Native American, or African American.
	199. Even though early ballots have been collected in Arizona since at least 2002, the ADP has not collected demographic information relating to its ballot collection efforts, the impact of H.B. 2023, or the availability of outgoing mail service to vo...
	200. Plaintiffs’ only statistical evidence offered to support an alleged disparate impact from H.B. 2023 is the opinion of a political scientist, Dr. Rodden, that Hispanic and Native-American voters in the Arizona counties other than Maricopa and Pima...
	201. This is the first case in which Dr. Rodden has opined on whether particular addresses do or do not have access to home mail service. As noted, Dr. Rodden is a political science professor. He admitted he has never studied the issue of mail service...
	202. To perform this analysis, Dr. Rodden received “delivery point verification” (“DPV”) data from a third-party vendor, InfoGroup, that purportedly provided information on whether the addresses listed in the Arizona voter registration files have been...
	203. Dr. Rodden admitted that his use of DPV data will result in some misclassifications in that some addresses will be incorrectly identified as not having home mail service. Dr. Rodden was unable, however, to identify the actual error rate associate...
	204. There are several circumstances in which the DPV data will lead to an incorrect determination that a particular address does not have access to home mail service. First, recently-constructed housing may not be included in the DPV data set, and Dr...
	205. Dr. Rodden also admitted that many Arizona voters in the voter registration files may have addresses listed in the voter files that are out-of-date, and therefore could be incorrectly classified as not having home mail service. This may occur, fo...
	206. After using the InfoGroup data to determine whether addresses in the voter file could purportedly receive home mail service, Dr. Rodden then purported to determine whether there were any racial disparities in home mail service through reliance on...
	207. Perhaps the most egregious flaw underlying Dr. Rodden’s analysis of home mail service is that he intentionally excluded the two most populous counties in which the majority of Arizonans lives—Maricopa and Pima Counties. Because of this exclusion,...
	208. Dr. Rodden asserted that he excluded Maricopa and Pima Counties because he considered them to be mostly urban, but he admitted that both counties cover vast areas, including rural areas in which people live and who may or not may not have home ma...
	209. Dr. Rodden’s opinion that Native Americans in Arizona are less likely than non-minorities to have access to home mail service is also unreliable due to the intentional exclusion of Maricopa and Pima Counties from the analysis. Both Maricopa and P...
	210. Further, the boundaries of several of the larger Native American reservations in Arizona encompass several Arizona counties. The Gila River Indian Community (“GRIC”) Reservation, for example, encompasses parts of Maricopa County and Pinal County....
	211. Additionally, Dr. Rodden ignored evidence that contradicted his theory that H.B. 2023 disparately impacted minorities in the Arizona counties other than Maricopa County and Pima County, particularly members of the Navajo Nation.
	212. First, registered voters who live on the Navajo Nation have been substantially less likely to sign up for the PEVL or otherwise rely on early voting. In 2012, eight out of ten voters (80.0%) residing within the Navajo Nation cast a ballot using a...
	213. Second, despite the implementation of H.B. 2023 in 2016, early voting on the Navajo Reservation increased from the previous presidential election cycle (from 20.0% of all votes cast in 2012 to 38.1% in 2016).
	214. Third, with the exception of two counties, voter turnout increased in the thirteen Arizona counties included in Dr. Rodden’s mail analysis in the 2016 general election as compared to the 2012 general election. Overall, with H.B. 2023 in place, th...
	215. Fourth, Hispanic voter turnout has continued to increase in Arizona, including in the 2016 general election, and the utilization of early voting by Hispanic voters surged in Arizona in 2016.
	c. Plaintiffs non-quantitative evidence failed to show that H.B. 2023 has disparately impacted minorities

	216. The non-quantitative anecdotal evidence provided by Plaintiffs does not establish any disparate impact from H.B. 2023 on any minority group.
	217. As detailed in the Court’s order denying Plaintiffs’ request for a preliminary injunction enjoining H.B. 2023, the DOJ preclearance file for S.B. 1412 does not prove a relevant disparity between minority and white voters, as it does not discuss a...
	218. Nothing in the legislative history of H.B. 2023 indicates that the Legislature believed, or had any reason to believe, that Hispanic or Native American voters relied on non-family or non-household members to collect their early ballot collection ...
	219. Plaintiffs also relied on statements in the legislative history for H.B. 2023 in which some lawmakers expressed concerns of potential impacts from the legislation on rural communities, working families, and the elderly. But, as previously discuss...
	220. Plaintiffs further speculated about impacts of H.B. 2023 on Hispanic voters in rural communities, but have not provided any such voter as a witness to testify that H.B. 2023 has prevented them from voting or even made it more difficult to do so. ...
	D. UAdditional Factual Findings Relating to Senate FactorsUP6F
	1. Factor 1: the extent of any history of official discrimination in the state or political subdivision that touched the right of the members of the minority group to register, to vote or otherwise to participate in the democratic process


	221. Plaintiffs’ expert on the Senate Factors, Dr. Lichtman, provides an overly narrow analysis of Senate Factor 1, failing to consider facts that rebut the existence of this factor, such as the many election reforms undertaken by Arizona to make the ...
	222. For example, Dr. Lichtman cited Proposition 200 as an example of discrimination, despite the Ninth Circuit’s holding in Gonzalez v. Arizona, 677 F.3d 383 (9th Cir. 2012), that this ballot measure relating to identification requirements for regist...
	223. Dr. Lichtman referenced the fact that Arizona was subject to VRA § 5 preclearance requirements until 2013 as evidence of official discrimination; however, the Supreme Court in Shelby County v. Holder, 133 S. Ct. 2612, 2629 (2013), found the formu...
	224. Dr. Lichtman cited the Arizona Employment Protection Act of 1996, but could not show that this Act was discriminatory against minorities. Dr. Lichtman noted that the Act exempted employers with fewer than fifteen employees from being sued for rac...
	225. Dr. Lichtman pointed to Arizona’s passage of a voter initiative which banned “affirmative action” (i.e., racial preferences) as supposed evidence of official discrimination.” But ending preferential treatment of individuals on the basis of race c...
	226. Dr. Lichtman noted that Arizona did not repeal its literacy test law until 1972, two years after Congress banned the use of literacy tests for a five-year period through an amendment to the VRA. But none of Plaintiffs’ experts could provide any e...
	227. Dr. Lichtman pointed to a 1988 amendment to the Arizona Constitution that he characterized as imposing an “English Only” requirement on the State government. Regardless, this amendment has little relevance, if any, to voting today since it was re...
	228. Plaintiffs similarly relied on Arizona’s Proposition 203 from 2000, which restricted bilingual education programs. Again, this type of legislation often enjoys cross-racial support, and Plaintiffs did not demonstrate otherwise. Further, Plaintiff...
	229. Dr. Lichtman referenced an English fluency requirement for candidates for public office, but only provided a single instance of an individual removed from a ballot on this ground, and he could not explain how this isolated incident interacts with...
	230. Dr. Lichtman referenced the long lines in the 2016 PPE in Maricopa County as evidence of official discrimination, without showing that minorities were disparately impacted by the lines. Dr. Lichtman also ignored that, in this case, Plaintiffs vol...
	231. Dr. Lichtman referenced Arizona’s delayed implementation of a Martin Luther King, Jr. holiday in the early 1990s, but could not show that this delay has any connection to voting. Furthermore, one of Plaintiffs’ own experts, political scientist Da...
	232. Dr. Lichtman also referenced S.B. 1070, an anti-illegal immigration measure enacted by the Legislature in 2010. The Supreme Court upheld the portions of this legislation that allowed law enforcement to investigate the immigration status of a deta...
	233. Dr. Lichtman referenced a consent decree in litigation over desegregation of public schools in Tucson, Arizona, but that consent decree shows that Tucson has successfully taken measures to address de facto segregation in its public schools.  Furt...
	234. Dr. Lichtman discussed litigation involving former Maricopa County Sheriff Joseph Arpaio, but could not establish any non-tenuous connection between this litigation and  voting, particularly considering that former Sheriff Arpaio is no longer in ...
	235. Dr. Lichtman referenced a report by the Center of American Progress (“CAP”) concerning ballot access in Arizona and other states, but this report did not consider important factors concerning Arizona’s voting procedures and, regardless, did not e...
	236. Plaintiffs’ evidence on Senate Factor 1 also largely relied on incidents of discrimination from more than 50 years ago (before Congress’s enactment of the VRA or the federal Civil Rights Act of 1964). In focusing on this non-contemporary history,...
	237. In 1948, in Harrison v. Laveen, the Arizona Supreme Court expressly overruled its 1928 decision Porter v. Hall, recognizing the right of Native Americans to vote in Arizona elections for state and federal office.
	238. In the late 1940s, civil rights advocates, joined by Republicans and business owners, in the state began to challenge legal school segregation in Arizona. World War II and the postwar era increased political activism among Hispanics. The war for ...
	239. In 1951, the state Legislature enacted legislation providing school districts the option of integrating schools at all levels. This legislation was supported by Republicans.
	240. In 1952, eighteen months before Brown v Topeka Board of Education, segregation at the Carver High School in Phoenix was ruled illegal. In Tucson, Dunbar Middle School, a segregated African-American school, was integrated. Prior to this ruling, Af...
	241. In 1953, in Phillip v. Phoenix Union Unified School District, the Arizona Superior Court granted a permanent injunction restraining Phoenix Union High Schools and Junior College Board from segregating African-American students. School desegregati...
	242. In 1964, the City of Phoenix and its political leaders realized that social and economic problems occurring in South Phoenix, where many African-American residents lived, needed to be addressed. In November 1964, the city council created Leadersh...
	243. Arizona passed broad civil rights protections statewide in 1965. The 1965 Civil Rights Act included a ban on voting discrimination based on “race, color, religion, sex, ancestry or national origin,” established a bi-partisan civil rights commissi...
	244. Following the enactment of the state Civil Rights law, visible gains for minorities were made politically, with the election of Adam Diaz (1954-1956), Calvin Goode (1972-1994), and Val Cordova (1956-1960) to the Phoenix city council (1972-1994), ...
	245. The VRA also led to the suspension of literacy tests in the counties of Apache, Navajo, and Coconino. By 1966, these counties were the first jurisdictions to successfully use the bail-out provisions of the VRA after demonstrating that they had no...
	2. Factor 2: the extent to which voting in the elections of the state or political subdivision is racially polarized

	246. Plaintiffs relied on Dr. Lichtman to assert opinions concerning racially polarized voting in Arizona, but his analysis on this issue was based on a flawed methodology and ignored evidence that weighed in the State’s favor.
	247. Dr. Lichtman’s polarization opinions largely relied on exit polling data from selected elections for United States President and United States Senate from 2004 to 2016.  This analysis was too narrow, as it did not account for information on candi...
	248. Additionally, in assessing residential and senate races, Dr. Lichtman purposefully excluded elections that he characterized as “landslides” from his polarization analysis. This reflected a biased methodology given that landslide results are evide...
	249. Dr. Lichtman’s polarization analysis also relied on a reported prepared for the AIRC that was limited to certain races for Congress, the State Senate, and Mine Inspector. This report is of limited value, however, since it was clearly marked “draf...
	250. Not only was Dr. Lichtman’s analysis limited to a select set of election contests, he did not assess whether factors other than race were responsible for polarized voting patterns, such as candidate effects, a voter’s party registration, age, and...
	251. Candidate effects are a particularly important factor when analyzing the extent of racially-polarized voting. Dr. Lichtman asserted that the presidential elections from 2004 to 2012 demonstrated increasing polarization, but, by his own admission,...
	252. Dr. Lichtman did not provide any evidence to show how racial polarization of voting in Arizona compares to other states, even though this is directly relevant to the “extent” of the polarization. By failing to include this analysis, Dr. Lichtman ...
	253. Other facts show the limited extent of racially polarized voting in Arizona. First, polarization in Arizona decreased substantially between 2012 and 2016, as Republicans increased their performance among Hispanic voters. Moreover, some of the 201...
	3. Factor 3: the extent to which the state of political subdivision has used voting practices or procedures (such as unusually large election districts, majority vote requirements, anti-single shot provisions) that tend to enhance the opportunity for ...

	254. On Senate Factor 3, Plaintiffs do not assert that Arizona employs majority vote requirements or anti-single shot provisions. Unusually large election districts are simply a product of Arizona’s geography, not discrimination against any minority g...
	255. Dr. Lichtman attempted to use one of the challenged practices, H.B. 2023, as a purported example of a procedure that may enhance the opportunity for discrimination against the minority group under Senate Factor 3, but this is a textbook example o...
	256. Dr. Lichtman’s analysis on Senate Factor 3 included assertions that minority voters have had to endure longer waiting times at polling places. This assertion does not however, involve any voting practice or procedure. Furthermore, Defendants’ exp...
	257. Dr. Lichtman also referenced a failure by the Secretary of State to send out a voter information guide during a referendum vote, but he failed to show this is a “practice” or “procedure,” as opposed to an isolated incident.
	258. Dr. Lichtman also relied on the lack of an election manual update in 2016 by the Secretary of State’s Office, but fails to show this is a “practice” or “procedure,” as opposed to an isolated incident.  In fact, the Secretary of State’s Office is ...
	4. Factor 4: the exclusion of members of the minority group from candidate slating processes

	259. The parties agree that Senate Factor 4 is inapplicable in Arizona.
	5. Factor 5: the extent to which minority group members bear the effects of discrimination in areas such as education, employment, and health, which hinder their ability to participate effectively in the political process

	260. Plaintiffs’ analysis on Senate Factor 5 relied on Census data concerning socioeconomic disparities in Arizona. However, none of Plaintiffs’ experts could show that any such disparities were the result of official or private discrimination, or tha...
	261. For example, Dr. Lichtman claimed that minorities are statistically less likely than non-minorities to have access to a vehicle, but he did not show that this disparity was caused by past or current discrimination. Nor could Dr. Lichtman establis...
	262. Dr. Lichtman also opined that minorities are more likely to have lower levels of education and English proficiency than non-minorities, but did not show that these education levels are the result of past or current discrimination rather than non-...
	263. Dr. Lichtman opined that minorities are more likely to suffer from health problems than non-minorities, but he failed to show that this disparity is the result of past or current discrimination or that it meaningfully hinders participation in the...
	264. Dr. Lichtman opined that minorities are more likely to have difficult financial situations than non-minorities, but he failed to show that this disparity is the result of past or current discrimination. He also failed to show that this disparity ...
	265. Dr. Lichtman opined that minorities are more likely than non-minorities to rent houses rather than own them. From that starting point, Dr. Lichtman opined that minorities are more likely to move to new residences than non-minorities, since renter...
	266. Dr. Lichtman’s lack of expertise in the specific area of housing discrimination was reflected in the flawed methodology he used to reach his conclusions about housing discrimination in Arizona. His opinion was based on nothing more than Internet ...
	267. Although the reports described some impediments to fair housing in Maricopa County and Phoenix, as expressly required by HUD, they also described Maricopa County’s and the City of Phoenix’s strategies for addressing these impediments. Dr. Lichtma...
	268. Further, Dr. Lichtman simply ignored any evidence in the Maricopa County or City of Phoenix reports that rebutted his conclusions that Arizona has pervasive problems with housing or an overall environment that is hostile to minorities. For exampl...
	269. Dr. Lichtman also excluded from this analysis the data from the Maricopa County and City of Phoenix reports that show the limited number of housing discrimination complaints that have been based on claimed racial discrimination. For example, acco...
	270. This data helps put the fair housing issues in Maricopa County and the City of Phoenix in proper context. Given the limited scope of the reports he reviewed and the limited number of housing complaints based on race over an extended period of tim...
	271. Dr. Lichtman’s expertise as a political historian also did not qualify him to opine that discrimination directly causes socioeconomic disparities. Such an opinion would be within the domain of a sociologist, which Dr. Lichtman is not. Plaintiffs ...
	272. Furthermore, Plaintiffs did not provide any evidence to show how socioeconomic disparities in Arizona compare to other states, even though this would have been directly relevant to the “extent” of the disparities.
	273. In analyzing socioeconomic disparities, Dr. Lichtman also did not attempt to account for potential confounding variables—such as Arizona’s status as a border state that includes a large number of new immigrants who are recent arrivals into the wo...
	274. Dr. Lichtman also ignored positive trends in minority voting registration and turnout in Arizona, even though these trends suggest that any socioeconomic disparities affecting minority groups have not hindered their ability to participate effecti...
	6. Factor 6: the use of overt or subtle racial appeals in political campaigns

	275. In their attempt to establish Senate Factor 6, Plaintiffs can only provide isolated, weak examples of purported racial appeals in political campaigns, ranging from 2010 to the present. Most of the examples of purported “racial appeals” cited by D...
	276. Dr. Lichtman also relied on incidents that could not have possibly been part of a political campaign given that they occurred after the 2016 general election, such as the alleged posting of racist flyers by unidentified persons on Arizona State U...
	277. Dr. Lichtman pointed to a statement by former Governor Brewer about Hispanic turnout prior to the 2016 general election, but Governor Brewer was not running for office, was not serving in any elective office or otherwise acting in any official ca...
	278. Dr. Lichtman contends that former State Superintendent of Public Education John Huppenthal made racial appeals in anonymous blog posts from 2011 to 2015. There is no contention that any of these posts were made as part of a campaign, and the anon...
	279. Dr. Lichtman also relied on statements during the 2016 presidential campaign by President Donald Trump, but failed to show that that any of the statements that are alleged to be “racial appeals” were particularized to Arizona.
	280. Other examples of purported “racial appeals” raised by Dr. Lichtman could be easily construed as simply raising concerns over illegal immigration, rather than making any overt (or even subtle) racial appeals.
	281. Dr. Lichtman also admitted he did not consider the outcome of elections in his analysis of Senate Factor 6, even though these results help inform whether the purported appeal actually had any resonance to Arizona voters and would have properly el...
	7. Factor 7: the extent to which members of the minority group have been elected to public office in the jurisdiction

	282. Plaintiffs also relied on Dr. Lichtman to assess Senate Factor 7, but his analysis was both too narrow and too broad.
	283. Dr. Lichtman’s analysis of the number of minorities elected to public office in Arizona was too narrow because it completely ignored the results of county and municipal elections, where minorities have been quite successful in winning elections. ...
	284. Dr. Lichtman’s analysis on Senate Factor 7 was overbroad in that he included data for judges, ignoring that many judges in Arizona are appointed and only undergo retention elections. Even if these appointments were relevant, Dr. Lichtman conspicu...
	285. Dr. Lichtman also used a highly flawed methodology to analyze the racial composition of the Legislature. He admitted that to attempt to discern the race of individual lawmakers, he simply looked at their last name, photograph, and biography from ...
	286. Many facts established at trial showed that Senate Factor 7 actually weighs in favor of Defendants, including that: (a) there is no dispute that Hispanics have achieved rough proportionality in the Arizona House of Representatives; (b) Arizona ha...
	287. Arizona has also put systems in place to help promote minority representation in elected office, which Dr. Lichtman ignored. First, the AIRC has made extensive, non-partisan efforts to ensure competitive districts for minority candidates.  See, e...
	8. Factor 8: whether there is a significant lack of responsiveness on the part of elected officials to the particularized needs of minority group members P7F

	288. Dr. Lichtman’s analysis of Senate Factor 8 was highly problematic. It revealed a single-minded view on a limited set of topics, and he excluded evidence that contradicted his ultimate opinion that there was a lack of responsiveness in Arizona to ...
	289. Dr. Lichtman entirely ignored various topics that are relevant to whether elected officials have shown responsiveness to the particularized needs of minorities. For example, Dr. Lichtman admitted that such issues as state tax policy, public trans...
	290. Despite having severely limited experience in the complex area of public education finance, and having never published any scholarship or taught courses in this area, Dr. Lichtman’s analysis on Senate Factor 8 largely concerned Arizona’s funding ...
	291. For example, Dr. Lichtman cited a 2014 U.S. Census Bureau report to compare Arizona’s public school funding, on a per-pupil basis and as per $1,000 of personal income, against other states. However, Dr. Lichtman failed to note that, in that same ...
	292. Dr. Lichtman also asserted, based on Census data, that Arizona decreased per-pupil funding from 2009 to 2014, excluding the fact that there was a significant increase of 4.4% from 2013 to 2014. Furthermore, this time period does not account for t...
	293. Dr. Lichtman also compared Arizona’s public school funding to national averages by relying on an online presentation by Rachel Beard, even though he admitted he had no knowledge concerning Ms. Beard’s background and did nothing to verify her numb...
	294. Dr. Lichtman also referenced Arizona legislation expanding the subject matter expert teaching certificate program, but failed to consider that this action could actually be responsive to the particularized needs of minorities by improving the poo...
	295. Dr. Lichtman contended that the issue of health insurance coverage shows a lack of responsiveness to the particularized needs of minorities in Arizona, but that opinion is expressly contradicted by Arizona’s Medicaid expansion and restoration of ...
	296. Dr. Lichtman also failed to consider Arizona’s efforts to be responsive to the particularized needs of minorities with respect to its election system, even though he admitted that election regulations that make it easier to vote are responsive to...
	II. UConclusions of law
	A. UCount I: (Challenge to OOP Requirements under § 2 of VRA)
	1. Legal Elements of § 2 Claim


	1. Section 2 prohibits states from imposing any voting qualification, prerequisite, standard, practice, or procedure that “results in a denial or abridgement of the right of any citizen of the United States to vote on account of race or color[.]” 52 U...
	2. “A violation . . . is established if, based on the totality of circumstances, it is shown that the political processes leading to nomination or election in the State or political subdivision are not equally open to participation” by racial minoriti...
	3. The Ninth Circuit has also clarified the requisite showing for a § 2 claim in Gonzalez v. Arizona, 677 F.3d 383, 405 (9th Cir. 2012), stating:
	(internal quotations and citations omitted); Smith v. Salt River Project Agric. Improvement and Power Dist., 109 F.3d 586, 595 (9th Cir. 1997) (“Section 2 plaintiffs must show a causal connection between the challenged voting practice and [a] prohibit...
	4. Similar to the Gonzalez standard, and based on the statutory language of § 2, several courts have explained that a § 2 vote-denial claim based on an alleged discriminatory effect has two critical elements. “The first element of the Section 2 claim ...
	2. Plaintiffs have failed to meet their burden at the first prong of the § 2 test (disparate impact)

	5. “The first part of [the § 2] two-prong framework inquires about the nature of the burden imposed and whether it creates a disparate effect[.]” Veasey, 830 F.3d at 244.
	6. If a plaintiff provides no evidence that the challenged practice actually places a burden on protected minorities that causes them to have “less opportunity than other members of the electorate to participate in the political process and to elect r...
	7. As noted, Plaintiffs have relied on the analysis of Dr. Rodden for the contention that minorities have cast OOP ballots at higher rates than non-minorities.  The Court previously credited Dr. Rodden’s analysis on this point at the preliminary injun...
	8. The Court concludes that Plaintiffs have failed to make the necessary showing at trial of a disparate impact from the OOP voting requirements. Dr. Rodden’s analysis relied on his individual-level predictions of race of Arizona voters, and he admitt...
	9. The post-trial decision in Gonzalez v. Arizona, No. CV-06-1268-PHX-ROS (D. Ariz. Aug. 20, 2008), is instructive. After trial, the evidence in Gonzalez showed that if Proposition 200 were not enacted, it might potentially allow the total Latino elec...
	10. The Court also rejects Dr. Rodden’s conclusions about racial disparities because his individual-level predictions of race were based on the use of a statistical algorithm he did not create. Further, Dr. Rodden does not have an advanced degree in s...
	11. Even if the Court were to credit Dr. Rodden’s finding of racial disparities, his analysis continues to paint an incomplete picture of the impact of OOP voting. (See Doc. 214 at 7-8.) For example, Dr. Rodden assesses OOP ballots in terms of percent...
	12. “No state has exactly equal registration rates, exactly equal turnout rates, and so on, at every stage of its voting system.” Frank v. Walker, 768 F.3d 744, 754 (7th Cir. 2014). Because some degree of disparity is inevitable, not every statistical...
	13. Because OOP ballots have represent a miniscule fraction of the overall votes cast in Arizona elections, the Court finds that the rejection of OOP ballots likely has no meaningful impact on the opportunities of minority as compared to non-minority ...
	14. Relatedly, minimal inconveniences on voting are insufficient to satisfy the first prong of a § 2 claim, as they have no meaningful impact on the opportunities of minority as compared to non-minority voters to elect their preferred representatives....
	Id. (citing Frank, 768 F.3d at 754). Other courts have reached similar conclusions. See Frank, 768 F.3d at 753 (“[U]nless the State of Wisconsin made it “needlessly hard” to obtain the requisite photo identification for voting, this requirement did no...
	15. Here, Arizona’s OOP requirements do not diminish the opportunity of any minority group to participate in the political process, as required for a § 2 claim, but instead impose nothing more than a minor inconvenience on the limited subset of voters...
	16. The requirement that voters in precinct-based counties vote at an assigned polling place, if they choose not to vote early, is analogous to a registration requirement: if prospective voters do not register to vote, they cannot vote a ballot that w...
	17. The Supreme Court explained that it has “repeatedly upheld reasonable, politically neutral regulations that have the effect of channeling expressive activity at the polls.” Burdick v. Takushi, 504 U.S. 428, 438 (1992). It is thus permissible to “r...
	18. This Court has also previously explained that Plaintiffs do not challenge any of the election administration procedures that supposedly cause voters to vote in the wrong precinct. (See Doc. 214 at 9.) Plaintiffs have instead challenged Arizona’s r...
	3. Plaintiffs fail to meet their burden at the second prong of the § 2 test (causal link to social or historical conditions)

	19. “The second part” of the two-part § 2 framework “provides the requisite causal link between the burden on voting rights and the fact that this burden affects minorities disparately because it interacts with social and historical conditions that ha...
	20. Thus, at the second prong of a § 2 claim, the district court must make the “ultimate finding whether, under the totality of the circumstances, the challenged practice violates § 2.” Gonzalez, 677 F.3d at 406; see also Gingles, 478 U.S. at 46 (to p...
	21. In Gingles, the Supreme Court provided a list of non-exhaustive factors that “may be relevant to a § 2 claim” and so may be useful for evaluating challenged laws under the totality of circumstances test. Id. at 44; see also id. at 36 (noting that ...
	22. Courts also may consider “whether there is a significant lack of responsiveness on the part of elected officials to the particularized needs of the members of the minority group” (Senate Factor 8), and “whether the policy underlying the state or p...
	23. The Gingles court stressed that the totality of circumstances test, under which § 2 claims are evaluated, is not limited to a consideration of the Senate Factors.  Id. at 45 (explaining that “this list of typical factors is neither comprehensive n...
	24. Accordingly, courts should consider the state’s election laws as a whole and inquire whether, when considered as part of the totality of the state’s election law scheme, the challenged law causes a disparate impact upon minorities such that it vio...
	25. Considering the state’s election scheme as a whole, as part of the totality of circumstances test, is consistent with the approach courts generally take when considering whether particular election regulations violate civil rights guarantees.  See...
	26. For several reasons, Plaintiffs have failed to establish the requisite causal link for their § 2 claim concerning OOP voting requirements. Plaintiffs heavily rely on Senate Factor 5 by asserting the existence of socioeconomic disparities in Arizon...
	27. Socioeconomic disparities, standing alone, are insufficient to make the requisite showing under the second prong of a § 2 claim. As the Court previously explained, if the requisite causal link under § 2 could be established primarily by pointing t...
	28. The Court continues to doubt that such a loose approach to causation is consistent with the text or purposes of the VRA, particularly in light of the Ninth Circuit’s repeated emphasis on the importance of a “causal connection between the challenge...
	29. Plaintiffs’ contention that socioeconomic disparities are sufficient at the second prong of a § 2 claim also contradicts the actual text of Senate Factor 5, which is “the extent to which members of the minority group in the state or political subd...
	30. Specifically, Plaintiffs have not shown that racial discrimination is a substantial cause of minorities being less likely to own a house, a car, or any other existing socioeconomic disparity. Any linkage between racial discrimination, socioeconomi...
	31. Plaintiffs’ failure to link socioeconomic disparities to discrimination is further demonstrated by their expert’s failure to consider or assess the impact of non-discriminatory factors that could contribute to disparities, such as the impact of im...
	32. Plaintiffs have attempted to make a causal connection between socioeconomic disparities in residential mobility through allegations of ongoing problems with private housing discrimination in Arizona. Plaintiffs relied on Dr. Lichtman to make this ...
	33. Plaintiffs also fail to show evidence of any discrimination by the State of Arizona that has interacted with OOP voting requirements to cause a discriminatory impact. “That’s important, because units of government are responsible for their own dis...
	34. None of the other evidence relating to the Senate Factors is sufficient to satisfy the second prong of the § 2 test. In Gonzalez, the Ninth Circuit explained that § 2 requires consideration of the “totality of the circumstances.” Gonzalez, 677 F.3...
	35. Regardless, much of Plaintiffs’ evidence on the Senate Factors is only tenuously related, if at all, to the voting process in Arizona, and there has been no showing that any of the issues raised by Plaintiffs in connection with the Senate Factors ...
	36. On Senate Factor 1 (extent of voting-related official discrimination), Plaintiffs have largely relied on selective examples of discrimination that have no relation to the current ability of the minorities to vote, much less the specific practice o...
	37. The relevant history of official discrimination must be brought “home to this case.” League of United Latin Am. Citizens, Council No. 4434 v. Clements, 999 F.2d 831, 847 (5th Cir. 1993). In other words, Plaintiffs must show that the history of dis...
	38. Accordingly, an appropriate analysis of Senate Factor 1 should include, as part of consideration of the totality of the circumstances, a review of Arizona’s election system as a whole to determine whether Arizona’s law interacts with social and hi...
	39. On Senate Factor 2 (extent of racially-polarized voting), Plaintiffs have not shown that any racially-polarized voting in Arizona has interacted with the OOP requirements to produce a disparate impact on minority voters. Further, Plaintiffs have n...
	40. Significantly, courts have criticized polarization analyses prepared by Dr. Lichtman that included very similar methodological flaws. See Ala. Legislative Black Caucus v. Alabama, 989 F. Supp. 2d 1227, 1270 (M.D. Ala. 2013), vacated and remanded o...
	41. On Senate Factor 3 (extent of voting practices or procedures that enhance opportunities for discrimination), Plaintiffs have not made any showing that Arizona uses any voting practices or procedures that interacts with its OOP requirements to impo...
	42. Plaintiffs have not satisfied the second prong of the § 2 test under Senate Factor 4 (candidate slating) or Senate Factor 5 (extent of socioeconomic disparities caused by discrimination). Plaintiffs have conceded that Senate Factor 4 does not appl...
	43. On Senate Factor 6 (racial appeals in political campaigns), Plaintiffs are only able to provide sporadic examples of supposed racial appeals, and they are unable to show that any of the isolated incidents on which they rely have combined with OOP ...
	44. On Senate Factor 7 (extent of minority representation in elected public office), Plaintiffs cannot show that the purported lack of minorities elected to public office in Arizona has interacted with the OOP requirements to hinder the ability of min...
	45. Dr. Lichtman’s analysis of Senate Factor 7 was also based on a legally flawed premise—that Senate Factor 7 is present if the percentage of minority elected officials is not equivalent to the percentage of minorities in the citizen voting age popul...
	46. On Senate Factor 8 (responsiveness to the needs of minorities), Plaintiffs have not shown that the issues they raise (public education funding and health insurance coverage) have interacted with the OOP requirements to create a disparate impact. N...
	47. The strongest Senate Factor evidence relating to the OOP requirements falls under Senate Factor 9 and substantially undermines Plaintiffs’ § 2 claim—the justifications underlying these restrictions are far from “tenuous.” See Houston Lawyers’ Ass’...
	48. The State’s non-tenuous justifications for allowing counties to make the decision to use precinct-based voting and to reject OOP ballots is also supported by the fact that twenty-six other states similarly require voters to vote at an assigned loc...
	49. Additionally, because the Gingles factors are non-exclusive, 478 U.S. at 45, this Court may also consider whether the OOP requirements interact with racial discrimination to actually limit minority voters’ access to the political process or electo...
	B. UCount II (Constitutional Challenge to OOP Requirements Based on Burden to Voting)

	50. The Constitution empowers states to regulate the times, places, and manner of elections, U.S. Const. art. I, § 4, cl. 1, “subject to the limitation that [it] may not be exercised in a way that violates other . . . provisions of the Constitution.” ...
	51. Not all election regulations raise constitutional concerns. “Governments necessarily ‘must play an active role in structuring elections,’” Pub. Integrity All., Inc. v. City of Tucson, 836 F.3d 1019, 1024 (9th Cir. 2016) (en banc) (quoting Burdick,...
	52. Thus, when an election law is challenged a court must weigh the nature and magnitude of the burden imposed by the law against state’s interests in and justifications for it. See Nader v. Brewer, 531 F.3d 1028, 1034 (9th Cir. 2008). This framework ...
	53. The Supreme Court has explained that constitutional challenges to election laws “cannot be resolved by any ‘litmus-paper test’ that will separate valid from invalid restrictions.” Anderson, 460 U.S. at 789. “[T]he severity of the burden the electi...
	54. Burdick specifically declined to require that all voting regulations be narrowly tailored and subjected to strict scrutiny. See Burdick, 504 U.S. at 433. Rather, Burdick held that when a statute imposes only a limited burden, the “‘precise interes...
	55. The severity of the burden that an election law imposes “is a factual question on which the plaintiff bears the burden of proof.” Dem. Pty. of Haw. v. Nago, 833 F.3d 1119, 1122–24 (9th Cir. 2016) (citing Cal. Dem. Pty., 530 U.S. 567).
	56. In analyzing the burden of an election regulation, the Court must consider the state’s election regime as a whole. See Ariz. Lib. Pty, 798 F.3d at 730; see also Ohio Dem. Pty, 834 F.3d. at 630 (“In evaluating the magnitude of the ‘burden,’ we find...
	57. Here, considering Arizona’s election system as a whole, the rejection of OOP ballots imposes no more than minimal burdens not substantially greater than those typically associated with voting. Indeed, Arizona voters can avoid this supposed burden ...
	58. Voters who prefer to vote in-person on election day and do not want to request an early ballot or sign up for the PEVL must cast their ballot at their correct polling place, if they do not reside in a county that uses vote centers. But this is not...
	59. Additionally, any burden imposed by the OOP requirements is far less than the burden that was upheld by the Supreme Court in Crawford. There, the Supreme Court concluded that “the inconvenience of making a trip to the [department of motor vehicles...
	60. Nor is an election regulation burdensome simply because it may not be the most convenient method of voting. See Ohio Dem. Pty., 834 F.3d at 628 (holding that elimination of a week during which one could both register and vote early at the same tim...
	61. In considering the burden of OOP requirements, the Court also recognizes that the percentage of OOP ballots cast continues to decrease, with a particularly large drop in Maricopa County in the 2016 general election. This decrease, along with the f...
	62. Plaintiffs have suggested that county election administration issues—such as relocation of polling places, differences with municipal election procedure, and sporadic instances of poll worker error—causes voter confusion about the correct place to...
	63. Further, to the extent that Plaintiffs could show sporadic instances in which voters may have received inaccurate information from poll workers concerning their polling place or whether an OOP provisional ballot would be counted, this isolated evi...
	64. To the contrary, the Ninth Circuit distinguishes between “‘garden variety’ election irregularities and a pervasive error that undermines the integrity of the vote.” Id. (citing Bennett v. Yoshima, 140 F.3d 1218, 1226 (9th Cir. 1998)). “In general,...
	65. By comparison, the Sixth Circuit required Ohio to count OOP ballots where voters arrived at the correct polling place but voted in the wrong precinct due to “systemic” poll worker error and “the proliferation of multi-precinct polling locations.” ...
	66. The Court’s conclusion that Arizona OOP requirements impose no more than a minimal burden on voting is also supported by evidence showing that twenty-six other states have restrictions in place concerning the counting of OOP ballots. Cf. Ohio Dem....
	67. Arizona’s substantial interests in allowing counties the discretion to use precinct-based voting systems far exceeds the minimal burden associated with the OOP requirements. As discussed, “[t]he advantages of the precinct system are significant an...
	68. Despite the overall decline of OOP ballots in Arizona, the partial counting of OOP ballots would also impose substantial costs on Maricopa and Pima Counties because they are the most populous counties with the most varieties of ballot styles. Neit...
	69. The availability of partial counting of OOP ballots could also have negative impacts that Plaintiffs and their experts failed to consider. Voters might be confused and incorrectly believe they can vote anywhere and receive the correct ballot, whic...
	C. UCount III (Challenge to HB 2023 under § 2 of VRA)

	70. As noted, Plaintiffs’ challenge to H.B. 2023 under § 2 is based on allegations of a discriminatory effect and a discriminatory purpose. Because different legal requirements apply to each theory, they are analyzed separately below.
	1. Discriminatory Effect Claim

	71. The legal standards relevant to § 2 “discriminatory effect” claims under the VRA are described above. To prove such a claim, a plaintiff must show that the challenged voting standard or practice causes a discriminatory impact by affording a minori...
	a. Plaintiffs fail to meet their burden at the first prong of the § 2 test (disparate impact)

	72. Plaintiffs’ § 2 claim regarding H.B. 2023 fails at the first prong because they fail to provide any statistical evidence establishing a disparate impact from this law. Proof of a substantive, statistical disparity is necessary at step one, even th...
	73. In other contexts, courts have “recognized the necessity of statistical evidence in disparate impact cases.” Budnick v. Town of Carefree, 518 F.3d 1109, 1118 (9th Cir. 2008) (Fair Housing Act); Pottenger v. Potlatch Corp., 329 F.3d 740, 749 (9th C...
	74. In denying Plaintiffs’ motion for a preliminary injunction as to H.B. 2023, this Court’s discussion on § 2 explained that “there is no evidence quantifying the number of voters who rely on ballot collection or comparing the proportion of those vot...
	75. Plaintiffs cannot avoid their burden of proof on prong one of their § 2 claim simply because surveying the relevant population on past use of ballot collection might be difficult. See Daniel P. Tokaji, Applying Section 2 to the New Vote Denial, 50...
	76. Rather than providing statistical evidence on early ballot collection in Arizona, Dr. Rodden instead purported to provide data on a different issue—voters’ access to home mail service in Arizona counties other than Maricopa and Pima.  However, the...
	77. Dr. Rodden’s analysis also ignores that many individuals lacking home mail service will not be impacted at all by H.B. 2023 because they will choose to vote in-person rather than by-mail. This has been illustrated in the Navajo Nation, where the A...
	78. Even if data on residential mail service was sufficient for prong one of the § 2 test, Plaintiffs have failed to establish through reliable evidence that, on a statewide basis, minorities disproportionately lack access to home mail service. Plaint...
	79. Furthermore, because many Hispanic voters live in urban areas of Maricopa County and Pima County, where home mail service is ubiquitous, the inclusion of these voters may have shown that, on a statewide basis, Hispanics are more likely (or at leas...
	80. The Court also rejects Dr. Rodden’s analysis of home mail service because that analysis is subject to two layers of unknowable error. First, the analysis relies on Dr. Rodden’s individual predictions of race of Arizona voters, which, as stated abo...
	81. The Court further determines that Dr. Rodden’s analysis of home mail service is unreliable given his lack of experience relating to this issue. This lack of expertise was reflected in the methodological flaws described above, as well as his inabil...
	82. Plaintiffs have also asserted that socioeconomic disparities in Arizona, such as disparities in vehicle ownership and health condition between minorities and non-minorities, establish that minorities are disparately impacted by H.B. 2023. The Cour...
	83. This conclusion is supported by Senate Factor 5, which addresses the issue of socioeconomic inequalities causally connected to discrimination, but which only comes into play at prong two of the § 2 test, after the requisite disparate impact has be...
	84. Even if socioeconomic disparities were enough in some § 2 vote-denial cases to establish a disparate impact, they are not sufficient here. Regardless of these disparities, Plaintiffs cannot establish that H.B. 2023 diminishes the opportunity of an...
	85. Plaintiffs also attempted to show a disparate impact from H.B. 2023 through non-statistical anecdotal evidence. Even assuming this evidence was relevant at prong one, the Court concludes that Plaintiffs’ non-statistical anecdotal evidence is insuf...
	b. Plaintiffs fail to meet their burden at the second prong of the § 2 test (causal link to social or historical conditions)

	86. Because Plaintiffs fail at the first prong of a § 2 claim, the Court need not go to the second step and ask “whether the challenged voting standard or practice causes the discriminatory impact as it interacts with social and historical conditions”...
	87. As with their claim relating to OOP voting, Plaintiffs largely rely on Senate Factor 5 by providing evidence concerning socioeconomic disparities in vehicle ownership and health condition. But again, the mere existence of socioeconomic disparities...
	88. The Court also notes that, in his flawed analysis of disparate impact, Dr. Rodden only asserted that minorities living in rural areas without mail service have been disparately impacted by H.B. 2023. Stated differently, Plaintiffs have not attempt...
	89. None of the other Senate Factor evidence provided by Plaintiffs is sufficient to satisfy prong two of the § 2 test, as Plaintiffs have not shown how any of this evidence interacts with H.B. 2023 to cause a disparate impact on minorities. For examp...
	90. Additionally, Senate Factor 9 undermines Plaintiffs’ § 2 claim given that the Legislature had non-tenuous reasons for enacting this bill so as to prevent potential voter fraud and help instill voter confidence in the integrity of elections. The fi...
	91. The second policy (public confidence in the integrity of elections) is supported by the widespread impression, including in Arizona, that election fraud is a problem, particularly with respect to absentee voting. Indeed, it is “practically self ev...
	92. The Legislature’s non-tenuous justifications for H.B. 2023 are further illustrated by the fact that a majority of states have also deemed it appropriate to regulate the collection of early or absentee ballots in some manner, putting Arizona well w...
	2. Discriminatory Purpose Claim

	93. When a § 2 claim is based on allegations of discriminatory intent, the plaintiffs must prove that the challenged practice was adopted, at least in part, because it would harm minority voting strength, and not merely with an expectation that it wou...
	94. To determine whether a plaintiff has made this showing, courts look to the factors for determining legislative intent set forth in 1TVillage of Arlington Heights v. Metropolitan Hous. Dev. Corp1T, 429 U.S. 252 (1977). Under the Arlington Heights f...
	95. If the Court concludes that the law was intended, at least in part, to discriminate against a particular group, the burden shifts to the state to prove either that the challenged law has no discriminatory effect or that it would have been enacted ...
	96. Here, as detailed above, Plaintiffs have failed to show that H.B. 2023 has had any cognizable disparate impact on any minority group as compared to non-minority voters. Their only evidence in support of such an impact is the analysis of Dr. Rodden...
	97. Further, nothing in the historical background, sequence of events leading to the enactment of H.B. 2023, legislative history, or contemporaneous statements supports Plaintiffs’ claim that this bill was enacted with a discriminatory purpose. The ev...
	98. The legislative history also indicates that some lawmakers were legitimately concerned that, as compared to in-person voting in Arizona, early voting-by-mail lacked prophylactic safeguards. As a consequence, the Legislature enacted H.B. 2023 in or...
	99. The allegations of election integrity issues relating to the vote-by-mail process in Yuma County and Pima County also demonstrate that the Legislature had legitimate reason to be concerned about ballot collection and its potential threat to electi...
	100. Plaintiffs could not show that the concerns about election integrity and a desire to promote voter confidence were not actual reasons that proponents of H.B. 2023 voted in favor of this bill. Instead, Plaintiffs have essentially asserted that H.B...
	101. Plaintiffs also failed to put forth any concrete evidence to support their speculation that the proponents of H.B. 2023 enacted the bill in order to obtain a partisan advantage by suppressing votes of Hispanics, Native Americans, or any other min...
	102. At the time of H.B. 2023’s enactment, the Legislature had not asked for, nor had it received, any statewide data concerning the usage of early ballot collection by race.  Cf. Lee, 843 F.3d at 604 (concluding “that the evidence in this case was in...
	103. Plaintiffs also failed to show any substantive or procedural departures from the normal legislative process that would support a finding of discriminatory intent.  Their only evidence of substantive deviations was that H.B. 2023 differed in subst...
	104. As for procedural deviations, Plaintiffs do not contend that the Legislature violated any procedural rules in enacting H.B. 2023, deviated from the normal legislative process in any way, or that the bill was not subjected to vigorous debate. Cf. ...
	105. Plaintiffs instead point to purported deviations in connection to other bills in different legislative sessions involving legislatures with a substantially different membership than the body that enacted H.B. 2023. This evidence concerning other ...
	106. Regardless, all of the purported procedural deviations related to other bills from prior legislative sessions had a legitimate, non-discriminatory basis. For example, Arizona had reasonable, legitimate reasons to withdraw the ballot collection pr...
	107. The Legislature also had legitimate, non-discriminatory reasons for repealing H.B. 2305 based on concerns that a citizen-led referendum could prevent the Legislature from enacting any parts of this omnibus bill, including various common sense mea...
	108. This case is also easily distinguished from North Carolina State Conference of NAACP v. McCrory, 831 F.3d 204 (4th Cir. 2016), in which the Fourth Circuit held that a North Carolina election law had been enacted with racially discriminatory inten...
	109. Because Plaintiffs cannot meet their initial burden on the Arlington Heights framework to show that H.B. 2023 was motivated by an invidious discriminatory purpose, there is no burden shifting to the State.  Plaintiffs’ § 2 “intent” claim fails.
	D. UCount IV (Challenge to H.B. 2023 Based on Alleged Discriminatory Intent under Fifteenth Amendment and 42 U.S.C. § 1983)

	110. Plaintiffs’ claim that H.B. 2023 violates the Fifteenth Amendment because it was allegedly enacted with the intent to discriminate against minority voter is subject to the same Arlington Heights framework described above.  See Lee, 843 F.3d at 602.
	111. For the reasons detailed above, Plaintiffs have failed to prove, under the Arlington Heights framework, that H.B. 2023 was motivated by any invidious discriminatory purpose. Accordingly, the State does not have any burden to show that H.B. 2023 h...
	E. UCount V (Constitutional Challenge to HB 2023 Based on Burden Imposed on Voting)

	112. The standards relevant to constitutional challenges to election regulations under the Anderson-Burdick framework are described above. Accordingly, the Court first considers the burden imposed by H.B. 2023 on voters in the context of Arizona’s ele...
	113. The Court previously concluded that H.B. 2023 does not significantly increase the usual burdens of voting, and nothing presented at trial contradicted this prior analysis. (See Doc. 204 at 16-19.)  Again, H.B. 2023 does not eliminate or restrict ...
	114. Significantly, even though H.B. 2023 has now been in place for two statewide elections (including the 2016 primary and general elections), Plaintiffs were unable to present any evidence at trial showing that HB 2023 has prevented anyone from voti...
	115. The minimal burden imposed by H.B. 2023 is also mitigated by the availability of alternative means of voting. See Crawford, 553 U.S. at 199 (holding that burden imposed by Indiana’s voter-ID law was “mitigated by the fact that, if eligible, voter...
	116. Arizona also accommodates disabled voters and those who work on election day. All counties must provide special election boards for voters who cannot travel to a polling location because of an illness or disability. A.R.S. § 16-549. For working v...
	117. The minimal burden imposed by H.B. 2023 is also demonstrated by evidence showing that many of the voters who used the services of ballot collectors prior to enactment of H.B. 2023 did so not out of necessity but rather as a matter of convenience,...
	118. Plaintiffs asserted that H.B. 2023 enhances the burden associating with the requirement that early ballots be received by county election authorities by 7:00 p.m. on election day. That is irrelevant to the Anderson-Burdick analysis, however, sinc...
	119. Similar to the burden of Arizona’s OOP voting requirements, any burden imposed by H.B. 2023 is less significant than the burden that was upheld by the Supreme Court in Crawford. In Crawford, the Supreme Court explained that Indiana voters who lac...
	120. Plaintiffs have also failed to establish that H.B. 2023 imposes a severe burden on any subgroup of Arizona voters. While a court may consider a law’s impact on subgroups, there must be sufficient evidence to enable a court “to quantify the burden...
	121. Here, Plaintiffs asserted that H.B. 2023 will place severe burdens on rural voters without reliable transportation or access to secure outgoing mail (particularly on Native American reservations), but they have failed to quantify this subgroup. A...
	122. The minimal burden imposed by H.B. 2023 is also confirmed by the indisputable fact that it only regulates Arizona’s process for early voting. Voting by early or absentee ballot is not a fundamental right, but a privilege granted by states. See, e...
	123. Because H.B. 2023 imposes only minimal burdens, Arizona need show only that it serves important regulatory interests. Washington State Grange, 552 U.S. at 452.   H.B. 2023 serves two important interests. First, H.B. 2023 is a prophylactic measure...
	124. Both of these justifications—fraud prevention and preserving public confidence in election integrity—are important state regulatory interests. See, e.g., Purcell v. Gonzalez, 549 U.S. 1, 4 (2006) (“Confidence in the integrity of our electoral pro...
	125. Plaintiffs do not dispute this basic point, but instead assert that H.B. 2023 does not effectively address the concerns of fraud prevention and public confidence in election integrity. The argument is properly directed to the legislative process—...
	126. First, several courts have recognized that absentee (early) voting presents a greater opportunity for fraud than in-person voting. See Crawford, 553 U.S. at 225 (noting that “absentee-ballot fraud . . . is a documented problem in Indiana”); Griff...
	127. Second, as discussed, the Legislature had received various reports of abuses of the existing early ballot collection process in Arizona before enacting H.B. 2023.  Plaintiffs argue that these reports were unfounded, but the Legislature was under ...
	128. Third, even if the reported abuses of the ballot collection system in Arizona were ignored, Arizona “need not show specific local evidence of fraud in order to justify preventative measures.” Voting for Am., Inc. v. Steen, 732 F.3d 382, 394 (5th ...
	129. Fourth, the “public perception that [election fraud is] a legitimate concern,” in and of itself, provides a compelling reason to enact “preemptive legislation deterring such criminal activity,” even if “evidence of actual . . .  fraud [is] scant....
	130. Fifth, Arizona’s legitimate interests in enacting H.B. 2023 are further demonstrated by the fact that twenty six other states have sought fit to regulate the collection and/or delivery of absentee or early ballots in some manner, and thirteen oth...
	131. Sixth, given the minimal burden imposed by H.B. 2023, Arizona has no legal obligation to establish a means-end fit between its interests in preventing absentee-voting fraud and eliminating the perception of fraud, on the one hand, and the burdens...
	132. Plaintiffs also contend that the Legislature could have regulated ballot collection through less burdensome means. But a state is not required to prove there is no less restrictive alternative when, as here, the burden imposed is minimal. See Bur...
	133. Further, the Legislature had reasonable reasons for concluding that H.B. 2023 would be more effective legislation than the alternatives referenced by Plaintiffs.  First, requiring the voter or collector to sign an affidavit, as suggested by one p...
	134. At trial, Plaintiffs did not press their claim that H.B. 2023 imposes an unconstitutional burden on associational rights. Regardless, Plaintiffs have put forth no evidence to make this Court depart from its conclusion that H.B. 2023 does not regu...
	III. UJudgment

