
 

 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

NO. 1:15-cv-00399 

 

SANDRA LITTLE COVINGTON, et al.,  

 

                                        Plaintiffs, 

v. 

 

THE STATE OF NORTH CAROLINA, et al., 

 

                                        Defendants. 

 

PLAINTIFFS’ RESPONSE IN 

OPPOSITION TO DEFENDANTS’ 

MOTION TO STAY, DEFER, OR 

ABSTAIN 

 

Defendants are asking this Court to abandon its responsibility to enforce Plaintiffs’ 

rights protected by the United States Constitution simply because a similar lawsuit by 

different plaintiffs is pending in state court.  For all of the reasons that follow, 

Defendants’ Motion should be denied. 

STATEMENT OF THE FACTS 

In this action, Plaintiffs have challenged as unconstitutional racial gerrymanders a 

number of State Senate and House districts enacted by the North Carolina General 

Assembly in 2011.  None of the Plaintiffs in this case are parties to the previously-filed 

state case, which is currently pending at the North Carolina Supreme Court.  Dickson v. 

Rucho, No. 201PA 12-3, 11-cvs-16896, 11-cvs-16940 (N.C.).  Each individual plaintiff in 

this case asserts that his or personal right to equal protection under the laws is violated by 

assignment to a segregated election district. 
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A. Status of the State Court Proceeding 

In November 2011, two sets of entirely different plaintiffs filed lawsuits in state 

court, challenging some of the same state legislative districts and several congressional 

districts that were challenged in this case.  In 2013, after the 2012 elections, the trial court 

found that all but one legislative district challenged as a racial gerrymander in both 

Dickson and this case were subject to strict scrutiny but, as a matter of law, those 

gerrymandered districts survived strict scrutiny.  The plaintiffs appealed, and eleven 

months after oral argument, and after the 2014 elections, the North Carolina Supreme 

Court assumed strict scrutiny applied and affirmed that the challenged districts passed 

strict scrutiny.  The Dickson plaintiffs filed a petition for writ of certiorari to the United 

States Supreme Court seeking review. 

On March 25, 2015, the United States Supreme Court issued its opinion in 

Alabama Legislative Black Caucus v. Alabama, ordering reconsideration of the plaintiffs’ 

challenge to legislative districts that the Alabama legislature had drawn using 

“mechanical racial targets.”  135 S. Ct. 1257, 1267.  Rather than employing “a particular 

numerical minority percentage,” the Court held legislators must consider “a minority’s 

ability to elect a preferred candidate of choice.”  Id. at 1272.  Thereafter, on April 20, 

2015, the United States Supreme Court granted certiorari in the Dickson case, vacated the 

North Carolina Supreme Court’s decision, and remanded for further proceedings in light 

of the Alabama case.  The North Carolina Supreme Court heard arguments on remand on 
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August 31, 2015, and a decision is pending.  The next potential opinion release date for 

the North Carolina Supreme Court is December 18, 2015.   

B. Factual Basis of Plaintiffs’ Claims in this Case 

In response to the Supreme Court’s ruling in Alabama, Plaintiffs in this case filed 

their Complaint in May 2015, alleging that Defendants here, as in Alabama, employed 

mechanical racial targets in creating the challenged districts in violation of the 

Constitution and gave no consideration to minority voters’ demonstrated ability to elect 

their preferred candidates of choice in those districts.  The challenged maps were drawn 

by Dr. Thomas Hofeller, an out-of-state consultant hired by the law firm for the 

legislature.  (D.E. # 23-2, Ex A at 1896, 1903.).  The chairs of the House and Senate 

redistricting committees orally gave their instructions to Dr. Hofeller, but the substance 

of those instructions was later reduced to writing in the form of public statements 

released by the chairs.  (D.E. # 23-2, Ex. A at 1921-22; D.E. #23-3, Ex. B at 3078-79, 

3184-85; D.E. #23-4, Ex. C at 2306.).  Dr. Hofeller was instructed to draw House and 

Senate plans that would provide African-American citizens “with a substantial 

proportional and equal opportunity to elect their candidates.”  (D.E. #23-5, Ex. D at 1216; 

D.E. #23-4, Ex. C, at 2363-64; D.E. # 23-3, Ex. B at 3087-89, 3167.)  In order to meet 

this goal, the redistricting chairs told Dr. Hofeller to “draw a 50% plus one district 

wherever in the state there is a sufficiently compact black population to do so” and to 

draw the majority black districts in numbers proportional to the number of African-
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American citizens in the state.  (D.E. #23-4, Ex. C at 2451; D.E. # 23-3, Ex. B at 3087-

89, 3167).   

Partial maps containing what were described as “VRA districts” were drawn and 

released to the public first.  Citizens from around the state testified at public redistricting 

hearings that the proposed VRA districts went beyond what was required by the Voting 

Rights Act.  (D.E. # 23-18, Ex. Q).  However, the districts remained mostly unchanged.  

No African-American Senator or Representative voted in favor of the plans that were 

eventually enacted by the General Assembly.  On July 27, 2011 the General Assembly 

passed the State Senate Redistricting Plan, 2011 S.L. 404, and on July 28, 2011, the 

General Assembly passed the State House Redistricting Plan, 2011 S.L. 402. 

On September 24, 2015, with litigation pending in state and federal court, the 

General Assembly enacted 2015 N.C. Sess. Laws 258, which moved up the primary 

elections for state legislative districts from May to March 15, 2015, and the opening of 

filing for those offices to December 1, 2015.  The Governor signed this bill on September 

30, 2015.   

ARGUMENT 

I. THIS COURT SHOULD NOT STAY FURTHER PROCEEDINGS 

 

A. A three-judge panel in a similar redistricting case has already rejected 

Defendants’ arguments. 

Defendants have unsuccessfully made these exact arguments in a similar case 

pending in this district.  Harris v. McCrory, No. 1:13-cv-949 (M.D.N.C.), is a 

redistricting case involving Congressional Districts 1 and 12 that, like this case, was filed 
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after the state court case had been filed.  Defendants twice filed the same motion to stay, 

defer, or abstain in that case, and they made the same arguments in support.  The three-

judge panel twice rejected their arguments and denied Defendants’ motions.  See Harris 

docket, 1:13-cv-949, at entries 43, 65, 105, and Minute Entry for 10/09/2015.  In denying 

Defendants’ first motion, the Harris panel observed that, ordinarily, federal courts should 

not refrain from exercising jurisdiction.  (Order at Harris Dkt. 65 p. 8 (citing Scott v. 

Germano, 381 U.S. 407 (1965) and Growe v. Emison, 507 U.S. 25 (1993)) (copy attached 

as Appendix 1).  The court found no requirement that a federal court “defer to a pending 

state court case that is merely reviewing the validity of a current map, as opposed to 

actually redrawing a map that has already been deemed invalid.”  Id. (emphasis in 

original).  At the end of the day, the court remained unconvinced that the federal court’s 

exercise of its jurisdiction to enforce federal rights should be put on hold while the North 

Carolina Supreme Court litigation was underway.  Id.  Later, Defendants’ renewed 

motion was summarily denied by the Harris court without a written decision. (Copy of 

portion of Harris docket attached as Appendix 2).  Because Defendants’ arguments are 

identical to those in the Harris case, this Court should likewise deny Defendants’ motion. 

B. Germano and its progeny do not require this Court to stay, defer, or 

abstain from hearing this matter. 

Defendants have presented the Court with no authority that requires this Court to 

abstain.  None of the cases relied upon by Defendants require a Court to abstain simply 

because a parallel state case is proceeding.  Germano and its progeny expressly recognize 

that “[o]f course federal courts and state courts often find themselves exercising 

Case 1:15-cv-00399-TDS-JEP   Document 35   Filed 11/17/15   Page 5 of 14



 

6 

concurrent jurisdiction over the same subject matter, and when that happens a federal 

court generally need neither abstain (i.e., dismiss the case before it) nor defer to the state 

proceedings (i.e., withhold action until the state proceedings have concluded).”  Growe v. 

Emison, 507 U.S. 25, 32 (1993).  In Growe, the federal court actively prevented the state 

court from issuing a final remedy by enjoining enforcement of the state court’s orders.  In 

contrast, Plaintiffs have not asked this Court to enjoin the state courts from deciding 

Dickson.   

In fact, as the Harris court recognized, the limitations of the Germano cases only 

apply when a state court is itself drawing and enforcing a redistricting plan.  Growe and 

Germano only require a federal court to defer when a state court is “actually drawing up 

and selecting a redistricting plan,” not when a state court is merely reviewing the same 

plan the federal court is reviewing.  Keller v. Davidson, 299 F. Supp. 2d 1171, 1180 (D. 

Colo. 2004) (interpreting Growe).  “Once a plan has been duly adopted by state 

mechanisms, federal courts have authority equal to that of the state courts in evaluating 

that plan’s conformity with federal statutory and constitutional requirements[.]”  Id.  

Similarly, the court in Brown v. Kentucky, Nos. 13-cv-68, 13-cv-25, 2013 U.S. Dist. 

LEXIS 90401, 2013 WL 3280003, at *12 (E.D. Ky. June 27, 2013) (copy attached as 

Appendix 3), held that “Supreme Court precedent…clearly permits the simultaneous 

operation of [state and federal] procedures to ensure constitutional legislative districts are 

in place in time for an election.”  In Brown, while the Kentucky legislature struggled to 

enact a state legislative redistricting plan, a group of plaintiffs in federal court challenged 
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the state’s legislative districts.  Id. at *8-9.  Concluding that deferral was not warranted, 

the court expressly distinguished Growe, noting that there the federal court adopted plans 

and permanently enjoined state interference with those plans, even though the state court 

had adopted its own map.  Id. at *13.  But in Brown, as here, there would be “no parallel 

state court proceeding that [the federal court] [was] taking affirmative steps to enjoin and 

overrule.”  Id. at *15. 

Defendants’ reliance on Rice v. Smith, 988 F. Supp. 1437 (M.D. Ala. 1997) is 

misplaced.  There, the court dismissed the case “[b]ecause the State court [had] 

adjudicated the merits of [the same plaintiffs’] claims,” so “both res judicata and the 

Rooker-Feldman doctrine preclude this court’s review of that decision.”  Id. at 1440.  

Here, as discussed below, res judicata does not apply, and Defendants have advanced no 

argument under the Rooker-Feldman doctrine.  Thus, Defendants have presented no 

authority requiring this Court to defer or abstain from determining this matter. 

C. This Court has an obligation to decide matters involving Constitutional 

rights and voting rights. 

 

This Court has an important role in deciding matters involving the federal 

Constitution.  A primary responsibility of federal courts is to protect federal 

constitutional rights.  Miller v. Johnson, 515 U.S. 900, 922-23 (1995); United States v. 

Jefferson County Bd. of Education, 372 F.2d 836, 873 (5th Cir. 1966).  This case involves 

the protection of Plaintiffs’ federal constitutional right to not be assigned to electoral 

districts based on the color of their skin.  Abstention is the exception, not the rule.  See 

Badham v. United States Dist. Ct. for the Northern Dist. of Calif., 721 F.2d 1170, 1173 
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(9th Cir. 1983) (“The dangers posed by an abstention order are particularly evident in 

voting cases. . . . In a redistricting case such as this, for example, the courts’ failure to act 

before the next election forces voters to vote in an election which may be constitutionally 

defective.”).  Given the important issues at stake, Defendants have shown no basis for 

this Court to defer or abstain. 

II. YOUNGER ABSTENTION DOES NOT APPLY 

Younger abstention would be inappropriate in this case.  In Younger v. Harris, 401 

U.S. 37 (1971), the Supreme Court held that a federal court should abstain from 

exercising jurisdiction and interfering with a state criminal proceeding where three 

elements are met: (1) there is an ongoing state judicial proceeding brought prior to 

substantial progress in the federal proceeding; (2) that implicates important, substantial, 

or vital state interests; and (3) provides adequate opportunity to raise constitutional 

challenges.  Id. at 51; Nivens v. Gilchrist, 444 F.3d 237, 241 (4th Cir. 2006).  Younger 

generally applies to challenges that seek to interfere with state criminal or quasi-criminal 

proceedings but does not apply to federal judicial review of state legislative action.  As 

the Supreme Court explained:  

Although our concern for comity and federalism has led us to 

expand the protection of Younger beyond state criminal 

prosecutions, to civil enforcement proceedings and even to 

civil proceedings involving certain orders that are uniquely in 

furtherance of the state courts’ ability to perform their judicial 

functions [e.g., a] civil contempt order, it has never been 

suggested that Younger requires abstention in deference to a 

state judicial proceeding reviewing legislative or executive 

action.  
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New Orleans Pub. Serv., Inc. v. Council of City of New Orleans, 491 U.S. 350, 367-68 

(1989) (internal citations omitted). 

The Supreme Court recently reiterated the limitations of Younger, saying that it 

applies only “in three types of proceedings . . . criminal prosecutions . . . civil 

enforcement proceedings . . .” and cases “that implicate a State’s interest in enforcing the 

orders and judgments of its courts.”  Sprint Commc’ns, Inc. v. Jacobs, 134 S. Ct. 584, 

588, 591 (2013).  “Divorced from [a] quasi-criminal context” the Court warned that 

Younger would extend to “virtually all parallel state and federal proceedings, at least 

where a party could identify a plausibly important state interest.  That result is 

irreconcilable with our dominant instruction that, even in the presence of parallel state 

proceedings, abstention from the exercise of federal jurisdiction is the ‘exception, not the 

rule.’” Id. at 593 (quoting Hawaii Housing Authority v. Midkiff, , 467 U.S. 229, 236 

(1984)). In fact, the three-judge panel in Harris agreed, holding that “Defendants’ 

alternative arguments for abstention under Younger, which ordinarily only applies in the 

criminal context…have been considered and are deemed meritless.”  (Order at Harris 

Dkt. 65 p. 10).  In this case, the state redistricting lawsuit is not criminal, quasi-criminal, 

or one dealing with the judiciary’s attempts to enforce its own power.  Rather, it is 

precisely the kind of “proceeding reviewing legislative . . . action” that the Supreme 

Court warned was inappropriate for Younger.  New Orleans Pub. Serv., Inc., 491 U.S. at 

368.  Accordingly, this Court should not abstain from deciding this case under Younger. 
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III. RES JUDICATA AND COLLATERAL ESTOPPEL DO NOT APPLY 

Defendants unabashedly argue this Court should defer proceeding in this case 

because one or more of the Plaintiffs “may be bound by the judgment in Dickson under 

the doctrines of res judicata (claim preclusion) or collateral estoppel (issue preclusion).”  

(Defs’ Br. 12).  First, Defendants are wrong that res judicata or claim preclusion applies 

to this case.  Notably, Defendants do not list the elements of either doctrine.  Under North 

Carolina law, collateral estoppel applies where in an earlier suit there was 1) a final 

judgment; 2) on the merits; 3) the issue in question was identical to an issue in the earlier 

suit; 4) that issue was actually and necessarily litigated; and 5) the party against whom 

collateral estoppel is asserted was a party, or in privity with a party, to the earlier 

litigation.  Thomas M. McInnis & Assocs., Inc. v. Hall, 318 N.C. 421, 429, 349 S.E.2d 

552 (1986); Sartin v. Macik, 535 F.3d 284, 287-88 (4th Cir. 2008) (citing McInnis).  

Similarly, res judicata applies where a party can show 1) a final judgment; 2) on the 

merits; 3) the same cause of action is involved in both suits; and 4) the party against 

whom res judicata is asserted was a party, or was in privity with a party, to the earlier 

suit.  Id.   

Here, the parties are not the same as those in the Dickson case.  Defendants argue 

without authority that if some Plaintiffs are members of organizations that were plaintiffs 

in Dickson, they may be bound.  Importantly, they have offered no evidence of this 

alleged tenuous connection.  Even if this Court could assume without factual basis that 

some Plaintiffs are members of organizations that were plaintiffs in Dickson, there is no 
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evidence in the record that the Plaintiffs here had any knowledge of, leadership role 

regarding, control over, or decision-making role in the state court litigation. 

Under North Carolina law, “privity” does not mean, as Defendants apparently 

would have it, merely that one party’s interests are “align[ed] with and represented by,” a 

party to a separate litigation.  (Defs’ Br. 13).  “Privity is not established . . . from the 

mere fact that persons may happen to be interested in the same question or in proving or 

disproving the same state of facts.”  State ex rel Tucker v. Frinzi, 344 N.C. 411, 417, 474 

S.E.2d 127, 130 (1996); see also Cnty. of Rutherford By & Through Child Support 

Enforcement Agency ex rel. Hedrick v. Whitener, 394 S.E.2d 263, 266 (N.C. Ct. App. 

1990) (no privity despite parties “interested in proving the same state of facts”).  Thus, 

even if collateral estoppel or res judicata could apply, the elements would not be met in 

this case.   

Second, Defendants cite no authority to support their contention that a court 

should defer considering a matter over which it has jurisdiction because one of these 

doctrines could possibly apply.  Defendants have not shown that res judicata or collateral 

estoppel does apply; thus they have not made a sufficient showing that the case should be 

stayed.  Third, even the potential application of one of these doctrines as to one or more 

plaintiffs in no way warrants deferral of the entire case.  At most, assuming without 

conceding the applicability of res judicata or collateral estoppel, these doctrines would 

only affect those specific plaintiffs and the districts in which they live.  Defendants have 

no grounds to argue the entire case should be stayed because res judicata or collateral 
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estoppel might apply to some plaintiffs.  Indeed, Defendants have shown no basis 

whatsoever for this case to be stayed. 

CONCLUSION 

 For all of these reasons, Plaintiffs respectfully request that this Court deny 

Defendants’ Motion to Stay, Defer, or Abstain with prejudice. 

 

Respectfully submitted, this the 17th day of November, 2015. 

 

POYNER SPRUILL LLP 

 

 

/s/ Edwin M. Speas, Jr.   

Edwin M. Speas, Jr. 

N.C. State Bar No. 4112 

espeas@poynerspruill.com  

John W. O’Hale 

N.C. State Bar No. 35895 

johale@poynerspruill.com  

Caroline P. Mackie 

N.C. State Bar No. 41512 

cmackie@poynerspruill.com 

P.O. Box 1801 (27602-1801) 

301 Fayetteville St., Suite 1900 

Raleigh, NC 27601 

Telephone: (919) 783-6400 

Facsimile:  (919) 783-1075 

 

Counsel for Plaintiffs 

SOUTHERN COALITION FOR SOCIAL 

JUSTICE 

 

/s/ Anita S. Earls           

Anita S. Earls  

N.C. State Bar No. 15597 

anita@southerncoalition.org 

Allison J. Riggs 

State Bar No. 40028 

allisonriggs@southerncoalition.org 

George E. Eppsteiner 

N.C. State Bar No. 42812 

George@southerncoalition.org 

Southern Coalition for Social Justice  

1415 Highway 54, Suite 101  

Durham, NC 27707  

Telephone: 919-323-3380 

Facsimile: 919-323-3942 

 

Counsel for Plaintiffs 
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 TIN FULTON WALKER & OWEN, PLLC 

 

 

/s/ Adam Stein              

Adam Stein (Of Counsel) 

N.C. State Bar # 4145 

astein@tinfulton.com 

Tin Fulton Walker & Owen, PLLC 

1526 E. Franklin St., Suite 102 

Chapel Hill, NC  27514 

Telephone: (919) 240-7089 

 

Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

I hereby certify that on this date I served a copy of the foregoing RESPONSE IN 

OPPOSITION TO DEFENDANTS’ MOTION TO STAY, DEFER, OR ABSTAIN, 

with service to be made by electronic filing with the Clerk of the Court using the 

CM/ECF System, which will send a Notice of Electronic Filing to all parties with an e-

mail address of record, who have appeared and consent to electronic service in this 

action. 

 

This the 17th day of November, 2015. 

 

/s/ Edwin M. Speas, Jr. 

Edwin M. Speas, Jr. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

 

 

 

DAVID HARRIS, CHRISTINE    )  

BOWSER, and SAMUEL LOVE,   )  

)  

Plaintiffs,   )  

)  

v.        )    1:13CV949  

)  

PATRICK MCCRORY, in his    )  

capacity as Governor of North  )  

Carolina, NORTH CAROLINA   )  

STATE BOARD OF ELECTIONS,   )  

and JOSHUA HOWARD, in his   )  

capacity as Chairman of the   )  

North Carolina State Board   )  

of Elections,      )  

)  

Defendants.   )  

  

MEMORANDUM ORDER 

THIS MATTER comes before the Court on Plaintiffs’ Motion 

for Preliminary Injunction and Defendants’ Motion to Stay, 

Defer, or Abstain (Doc. Nos. 18, 43).  Plaintiffs are North 

Carolina voters seeking declaratory and injunctive relief on the 

ground that two of the State’s congressional districts are the 

result of racial gerrymandering in violation of the Equal 

Protection Clause.  We dispense with oral argument because the 

facts and legal contentions are adequately presented in the 

materials presently before the Court, and argument would not aid 

in our decision.  See M.D. Loc. R. 7.3(c).  For the reasons 

discussed below, both motions are DENIED WITHOUT PREJUDICE.  
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I. 

 The North Carolina congressional districts at issue — 

Congressional District 1 (“CD 1”) and Congressional District 12 

(“CD 12”) — were redrawn in 1997 following litigation in the 

United States Supreme Court challenging both districts as 

illegal racial gerrymanders.
1
  See Shaw v. Hunt, 517 U.S. 899 

(1996) (“Shaw II”); Shaw v. Reno, 509 U.S. 630 (1993) (“Shaw 

I”).  Neither district was redrawn as a majority African-

American district, that is, one in which African-Americans 

constitute more than 50 percent of the population, and both 

districts survived subsequent constitutional challenges.  See 

Easley v. Cromartie, 532 U.S. 234 (2001) (“Cromartie II”); Hunt 

v. Cromartie, 526 U.S. 541 (1999) (“Cromartie I”).  North 

Carolina again redrew CD 1 and CD 12 after the 2000 Census, and 

although the State increased the Black Voting Age Population 

(“BVAP”) of both districts, neither became a majority African-

American district.  However, the districts were again redrawn 

after the 2010 Census, in 2011, and CD 1 and CD 12 are now both 

majority African-American districts by voting age population. 

 Plaintiffs have sued Governor Patrick McCrory in his 

official capacity, the North Carolina State Board of Elections, 

                                                           
1
 The facts and legal conclusions contained herein are found 

based on this preliminary record, without prejudice to the 

parties’ presentation of such facts and argument as may be 

appropriate following discovery and further briefing. 
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and its Chairman, Joshua Howard, in his official capacity, 

asserting that North Carolina has “packed” African-American 

voters into CD 1 and CD 12, that race was the predominant factor 

in the redistricting plan, and that Defendants had no compelling 

interest in doing so.  In support of their claims, Plaintiffs 

cite, inter alia: statements from the officials responsible for 

developing the redistricting plan about their purpose in 

redrawing the districts; the unusual geographic shape of the 

districts; and the fact that African-American voters 

consistently had been able to elect their preferred candidate 

even when CD 1 and CD 12 were not majority African-American 

districts.  In response, Defendants argue that they redrew CD 1 

not on the basis of race, but rather because CD 1 was under-

populated and because they sought to avoid liability under 

Sections 2 and 5 of the Voting Rights Act
2
 by redrawing CD 1 as a 

majority African-American district.  With respect to CD 12, 

Defendants argue that they redrew the district boundaries in 

                                                           
2
  Section 2 prohibits any voting practices that “result in 

a denial or abridgment of the right of any citizen of the United 

States to vote on account of race or color,” or membership in a 

particular language group.  42 U.S.C. § 1973(a).  Section 5 

requires covered jurisdictions to obtain preclearance before 

changing their districting plans, granting preclearance only 

when the change “neither has the purpose nor will have the 

effect of denying or abridging the right to vote on account of 

race or color.”  Riley v. Kennedy, 553 U.S. 406, 412 (2008).  

Recently, the Supreme Court struck down the formula used to 

determine which jurisdictions are covered as unconstitutional, 

but without holding that Section 5 itself is unconstitutional.  

See Shelby Cnty. v. Holder, 133 S.Ct. 2612 (2013). 
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order to obtain a partisan advantage by making the surrounding 

districts more competitive for Republican candidates, and also 

to avoid liability under Section 5 of the Voting Rights Act.   

 In a separate state court action, Margaret Dickson and the 

North Carolina National Association for the Advancement of 

Colored People (“NAACP”) have also challenged the 

constitutionality of the 2011 redistricting plan, including a 

challenge to CD 1 and CD 12.  Dickson v. Rucho, Nos. 11CVS 

16896, 11 CVS 16940, 2013 WL 3376658 (N.C. Sup. 2013).  On July 

8, 2013, the North Carolina trial court upheld the 2011 

redistricting plan, finding that the State had a strong 

evidentiary basis to conclude that it was reasonably necessary 

to redraw CD 1 as it did in order to avoid liability under the 

Voting Rights Act, and that the district was narrowly tailored 

to this purpose.  The court also found that the State’s 

predominant motive in redrawing CD 12 was to establish a 

Democratic stronghold and that race was not a predominant 

factor.  Dickson and the North Carolina NAACP appealed the trial 

court’s ruling, and the North Carolina Supreme Court heard oral 

argument on January 6, 2014.  As of the present date, the North 

Carolina Supreme Court has yet to rule. 

 Plaintiffs in this matter seek a preliminary injunction 

enjoining Defendants from holding elections under the 2011 

redistricting plan, whereas Defendants urge the Court to stay, 
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defer, or abstain in light of the pending appeal before the 

North Carolina Supreme Court.   

II. 

 “A plaintiff seeking a preliminary injunction must 

establish that he is likely to succeed on the merits, that he is 

likely to suffer irreparable harm in the absence of preliminary 

relief, that the balance of equities tips in his favor, and that 

an injunction is in the public interest.”  Winter v. Nat. Res. 

Def. Council, Inc., 129 S.Ct. 365, 374 (2008) (internal 

citations omitted).  “[I]njunctive relief [i]s an extraordinary 

remedy that may only be awarded upon a clear showing that the 

plaintiff is entitled to such relief.”  Id. (internal citations 

omitted).  See Direx Israel, Ltd. v. Breakthrough Med. Corp., 

952 F.2d 802, 811 (4th Cir. 1991) (“Federal decisions have 

uniformly characterized the grant of interim relief as an 

extraordinary remedy involving the exercise of a very far-

reaching power which is to be applied ‘only in [the] limited 

circumstances’ which clearly demand it.”)  

 We review a state’s redistricting plan under strict 

scrutiny if the plaintiff shows “either through circumstantial 

evidence of a district’s shape and demographics or more direct 

evidence going to legislative purpose, that race was the 

predominant factor motivating the legislature’s decision to 

place a significant number of voters within or without a 
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particular district.”  Miller v. Johnson, 515 U.S. 900, 916 

(1995).  “To make this showing, a plaintiff must prove that the 

legislature subordinated traditional race-neutral districting 

principles, including but not limited to compactness, 

contiguity, and respect for political subdivisions or 

communities defined by actual shared interests, to racial 

considerations.”  Id.  We otherwise review the state’s 

redistricting plan under rational basis review.  If the 

plaintiff meets the burden for strict scrutiny, however, “the 

State must demonstrate that its districting legislation is 

narrowly tailored to achieve a compelling interest.”  Id. at 

920.  When the state maintains that its race-based districting 

plan was done in order to achieve its interest in complying with 

federal anti-discrimination laws, the state must establish that 

it has a “strong basis in evidence . . . for concluding that 

creation of a majority-minority district is reasonably necessary 

to comply with [the Voting Rights Act], and the districting that 

is based on race substantially addresses the [Voting Rights Act] 

violation.”  Bush v. Vera, 116 S.Ct. 1941, 1960 (1996) (internal 

quotation marks and citations omitted).  

Plaintiffs have marshaled both circumstantial and direct 

evidence that race was the predominant factor in North 

Carolina’s redistricting plan, but “courts [are required] to 

exercise extraordinary caution in adjudicating claims that a 
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State has drawn district lines on the basis of race” in light of 

“the sensitive nature of redistricting,” “the presumption of 

good faith that must be accorded to legislative enactments,” and 

the fact that “[t]he distinction between being aware of racial 

considerations and being motivated by them may be difficult to 

make.”  Miller, 515 U.S. at 916.  Assuming, without deciding, 

that strict scrutiny applies, Plaintiffs’ burden in establishing 

a likelihood of success on the merits is made heavier by the 

evidentiary support for Defendants’ claim that they reasonably 

feared that failing to redraw CD 1 and CD 12 as majority-

minority districts would subject the State to liability under 

the Voting Rights Act, coupled with the race-neutral interests 

of addressing under-population and obtaining partisan advantage.   

Plaintiffs have articulated the harms that they will likely 

suffer in the absence of preliminary relief should the Court 

ultimately find that they prevail on the merits.  However, this 

factor must also be weighed against the harms to Defendants upon 

the issuance of an order enjoining them from proceeding with the 

upcoming elections under the present districting plan, along 

with the public’s interest in having elections proceed in a 

timely manner with minimal voter confusion.  Plaintiffs’ burden 

is quite a heavy one, and weighing all four of the factors 

considered when granting or denying preliminary relief, the 

Court finds that Plaintiffs have failed to make the clear 
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showing required for this extraordinary remedy.  Accordingly, 

Plaintiffs’ motion is denied without prejudice. 

III. 

Defendants ask us to stay, defer, or abstain from this 

action because of parallel state litigation.  They argue that 

the state case presents substantially similar claims as the 

instant case, and that the plaintiffs should not be permitted a 

“second bite at the apple” by litigating in federal court.  

Defendants’ primary argument for a stay or deferral derives from 

Scott v. Germano, 381 U.S. 407 (1965), and Growe v. Emison, 507 

U.S. 25, 34 (1993).  They also seek abstention under Younger v. 

Harris, 401 U.S. 37 (1971), or Colorado River Water Conservation 

Dist. v. United States, 424 U.S. 800 (1976).     

Ordinarily, federal courts, when possessed of jurisdiction, 

should not refrain from exercising that jurisdiction.  See 

Sprint Communications v. Jacobs, 134 S. Ct. 584, 590-91 (2013).  

However, in Germano, the Supreme Court observed that “the power 

of the judiciary of a state to require valid reapportionment or 

to formulate a valid redistricting plan has not only been 

recognized by this Court but appropriate action by the states in 

such cases has been specifically encouraged.”  381 U.S. at 409.  

In Growe, the Court reiterated that “[a]bsent evidence that 

these state branches will fail timely to perform that duty, a 

federal court must neither affirmatively obstruct state 
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reapportionment nor permit federal litigation to be used to 

impede it.”  507 U.S. at 34; see also Chapman v. Meier, 420 U.S. 

1, 27 (1975) (“We say once again what has been said on many 

occasions: reapportionment is primarily the duty and 

responsibility of the State through its legislature or other 

body, rather than of a federal court.”).   

In light of the Supreme Court’s pronouncements on this 

subject, we acknowledge that stays or deferrals of federal 

litigation are often appropriate when the state – through either 

its legislature or its judiciary – is contemporaneously engaged 

in the process of redrawing its congressional map.  However, it 

is not entirely clear that Growe requires us to defer to a 

pending state court case that is merely reviewing the validity 

of a current map, as opposed to actually redrawing a map that 

has already been deemed invalid.  See Growe, 507 U.S. at 27-32 

(reversing the district court’s decision to enjoin a state court 

engaged in the process of redrawing the state’s map).  But see 

Rice v. Smith, 988 F. Supp. 1437, 1438 (M.D. Ala. 1997) 

(dismissing federal case where review of a challenge to a state 

map was pending before the state’s highest court).  In any 

event, we need not decide this question today because we are not 

convinced that the North Carolina Supreme Court will issue a 

decision in the state litigation in a timely manner.  See Growe, 

507 U.S. at 34 (noting deferral is not required when the state 
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fails to undertake its redistricting duty in a timely fashion).  

Given this concern, we are not constrained to stay our hand 

under Growe, and we decline to exercise our discretion to do so.  

Accordingly, we will deny the motion without prejudice. 

Defendants’ alternative arguments for abstention under 

Younger, which ordinarily only applies in the criminal context, 

and under Colorado River, which requires exceptional 

circumstances, have been considered and are deemed meritless.  

We therefore will deny Defendants’ motion on those grounds as 

well.    

IV. 

 For the aforementioned reasons, it is therefore ordered 

that Plaintiffs’ Motion for Preliminary Injunction (Doc. 18) is 

DENIED WITHOUT PREJUDICE and that Defendants’ Motion to Stay, 

Defer, or Abstain (Doc. 43) is DENIED WITHOUT PREJUDICE. 

This the 22nd day of May, 2014. 

 

 

For the Court  

 

 

 

          /s/ William L. Osteen, Jr.____          

      Chief United States District Judge 
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Opinion

MEMORANDUM OPINION & ORDER

Before: BOGGS, Circuit Judge; VAN TATENHOVE,

District Judge; and BERTELSMAN, Senior District

Judge.

Defendant Greg Stumbo, Speaker of the Kentucky

House of Representatives, asks the Court to stay this

action in which several Kentucky citizens have

challenged the constitutionality of the Commonwealth's

legislative districts. [R. 36]. He argues that redistricting

is the legislature's job, a job that will be accomplished

given the recent Extraordinary Legislative Session

called by the Governor for just such a purpose. The

Plaintiffs counter that though the General Assembly

should be permitted another opportunity to enact new

legislative districts, this Courtmust take steps necessary

to draw constitutional lines should the legislature once

again fail to perform its duties. [R. 38]. For the reasons

that follow, the Motion to Stay is DENIED.

I

These cases are always informed by the unsuccessful

efforts of the legislative [*8] process. Based on the 2000

United States Census, the Kentucky General Assembly

passed a legislative redistricting plan in 2002. KRS

5.010(2)(c). This was done not only to satisfy the

constitutional dictates of Section 33 of the Kentucky

Constitution, which requires the General Assembly to

redistrict every ten years, but also to ensure adherence

to the "one person one vote" principle derived from the

Fourteenth Amendment to the United States

Constitution. Ten years later, after another census was

conducted revealing population changes in Kentucky,

the General Assembly passed a new redistricting plan.

However, the constitutionality of this plan was

challenged in Legislative Research Comm'n v. Fischer,

366 S.W.3d 905 (Ky. 2012), wherein the Kentucky

Supreme Court invalidated it. Remarkably, the 2012

elections were held under the 2002 legislative district

lines, which had not been altered to reflect demographic

changes in Kentucky over the intervening decade. Since

that time, the legislature went in and out of the 2013

Regular Session without enacting a new redistricting

plan.

Now, approaching year four of the ten year election

decennial, the legislative districts in force in Kentucky

are [*9] the lines passed during the second year of

former President George W. Bush's administration.

Concerned that the population changes have caused

vote dilution and legislative malapportionment, two sets

of Plaintiffs initiated an action, consolidated in this Court,

against various officials in the Kentucky state

government. Speaker Stumbo, one of those named

defendants, now requests the Court to stay its hand to

allow the Kentucky General Assembly another

opportunity to provide the citizens of theCommonwealth

of Kentucky with constitutional legislative districts.

II

Before considering Speaker Stumbo's substantive

arguments in favor of staying this action, it is critical to

set forth what the Plaintiffs seek at this point in the

litigation. First, they request a declaration by the Court

that it would be unconstitutional for the legislative

districts passed in 2002 to be employed yet again in

2014. 1 Toward this end, the Plaintiffs seek a period of

1 At the hearing, the constitutionality of the 2012 elections seemed to be a point of concern for the Plaintiffs. However, the

Brown Plaintiffs have now withdrawn their claim for damages based on past constitutional violations.
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discovery so that relevant population information can

be gathered in support of a dispositive motion. Second,

if found unconstitutional, the Plaintiffs seek an order

enjoining future elections from taking place under the

2002 legislative districts. [*10] Finally, if, and only if, the

legislature is unsuccessful in passing constitutional

legislative districts sufficiently in advance of the

November 4, 2013, residency deadline, the Plaintiffs

request that the Court be prepared to fulfill its statutory

duty and provide constitutional legislative district plans

so that fair elections may go forward in the

Commonwealth of Kentucky. Typically, this requires the

Court to consider expert testimony and maps proposed

by the parties at a trial, after which the Court will adopt

a legislative redistricting plan for the next election cycle.

A

Speaker Stumbo's first argument essentially claims that

redistricting is in the province of electedmembers of the

Kentucky GeneralAssembly and should not be wrested

from the people by unelected judges. In support of this

proposition, he cites Growe v. Emison, 507 U.S. 25, 33,

113 S. Ct. 1075, 1081, 122 L. Ed. 2d 388 (1993),

wherein the United States Supreme Court stated, "In

the reapportionment [*11] context, the Court has

required federal judges to defer consideration of

disputes involving redistricting where the State, through

its legislative or judicial branch has begun to address

the highly political task itself." As a result, Speaker

Stumbo argues that the Court should stay this action to

allow the legislature to do its job without further

interference from the Court.

The Kentucky General Assembly has the primary

responsibility for apportioning legislative districts in the

Commonwealth of Kentucky. Ky. Const. § 33; Growe,

507 U.S. at 34. Though the Defendants have expended

much ink in support of this proposition, neither the

Plaintiffs nor the Court disagrees that the law

contemplates the legislature as Plan A for redistricting.
2To be clear, in the view of this Court, themost desirable

outcome in this matter is for the Kentucky General

Assembly to timely pass a constitutional legislative

redistricting plan. However, it is equally apparent that

when the political branches fail, the law has vested

secondary responsibility for these duties in the hands of

the courts — Plan B. Growe, 507 U.S. at 36; see

Fischer, 366 S.W.3d at 908.

The Supreme Court precedent cited by the Defendants

clearly permits the simultaneous operation of these two

procedures to ensure constitutional legislative districts

are in place in time for an election. In Growe, a group of

Plaintiffs challenged the constitutionality of the

Minnesota legislative districts in a State Court action.

507 U.S. at 27. The parties in that case stipulated that in

light of new census data, the challenged districts were

unconstitutional. Id. A second group of Plaintiffs filed

suit, raising similar challenges in Federal Court. Id. at

28. A three-judge panel was convened, pursuant to 28

U.S.C. § 2284. Id. As both cases proceeded, the

Minnesota Legislature held public hearings and passed

new maps. Id. Regrettably, these new maps contained

several flaws, requiring curative legislation, which did

not pass the legislature before the session ended. Id.As

this draft legislation was scheduled to be taken up at the

beginning of the next session, the Federal District Court

granted a motion "to defer further proceedings pending

action by theMinnesota Legislature." Id at 29. However,

in the [*13] interim, the Court did set a deadline for

legislative actions and appointed special masters to

develop contingent plans in the event the legislature

failed to provide constitutional legislative districts. Id.

Speaker Stumbo seems to argue that these actions

taken by the three-judge panel of the Federal District

Court in Minnesota — determining the constitutionality

of prior maps, setting deadlines, and working toward

the creation of contingency maps — constituted the

unconstitutional practice condemned in Growe. This is

decisively not the case. The Supreme Court noted that,

"[o]f course the District Court would have been justified

in adopting its own plan if it had been apparent that the

state court, through no fault of the District Court itself,

would not a develop a redistricting plan in time for the

primaries. [Scott v.] Germano[, 381 U.S. 407, 408, 85 S.

Ct. 1525, 14 L. Ed. 2d 477 (1965),] requires deferral, not

abstention." Id. at 36-37.

The failure of the Minnesota three-judge district court

was not in making the necessary preparations to fulfill

its duties in the event that the legislature could not, but

in proactively enjoining all proceedings in the parallel

State Court action until after the legislature had [*14] the

opportunity to pass its maps. Id at 30. This stay was

ultimately lifted by the Supreme Court. Id. The State

Court then produced a redistricting plan that was

conditioned on the failure of the legislature to pass a

2 Therefore, the focus of the Court in this action [*12] shall be upon the constitutionality of districts to be used in future

elections.
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constitutional map. Id. The Minnesota Legislature did

ultimately pass a map, but it was vetoed by the

Governor. Id. The State Court then issued orders

adopting its plans. Id. Shortly thereafter, the Federal

District Court issued an order adopting its own plans

and permanently enjoining state interference with those

plans. Id. at 31. The District Court justified its order on

the basis that the State Court's plan violated federal

law, the Voting Rights Act. Id. It was this action by the

District Court that was condemned. The United States

Supreme Court reiterated that "reapportionment is

primarily the duty and responsibility of the State through

its legislature or other body" and that "[a]bsent evidence

that these state branches will fail timely to perform that

duty, a federal court must neither affirmatively obstruct

state reapportionment nor permit federal litigation to be

used to impede it." Id at 34 (internal quotation marks

omitted).

The relief suggested by the Plaintiffs [*15] in our case is

distinct from the type of actions taken by the District

Court in Growe. As an initial matter, in this case there is

no parallel state court proceeding that this Court is

taking affirmative steps to enjoin and overrule. In

addition, the remedy sought by the Plaintiffs is

deferential and would neither obstruct state

reapportionment nor use federal litigation to impede it.

Now that the Governor has called the Extraordinary

Legislative Session, the Plaintiffs are agreeable to

affording the General Assembly another opportunity to

enact constitutional maps. However, the Plaintiffs argue

that this Court should find the 2002 maps that are

currently in force to be unconstitutional, enjoin their use,

and have a process in place to provide for constitutional

districts should the legislature fail. Proceeding in this

manner would not run afoul of the teachings of Growe,

as the District Court therein took nearly identical steps

without admonition of the Court. Moreover, by taking

these actions, the Court would do nothing to obstruct

the work of the legislature, which would retain the

primary responsibility to produce constitutional districts.

On the contrary, as recognized by counsel [*16] for

Senate President Stivers, the specter of this litigation

may serve as a "powerful motivating factor" for the

General Assembly to timely pass its own redistricting

plan.

Further, even if the remedy sought by the Plaintiffs at

this point could be considered to be obstructive, it would

not necessarily offend Growe, which contains an

exception for federal court actions taken when there

exists "evidence that these state brancheswill fail timely

to perform their duty." Id. Counsel for Speaker Stumbo

asserts that the General Assembly will pass

constitutional legislative maps in the newly called

legislative session. And while all are hopeful that the

legislature will be successful, history teaches that all too

often the past is prologue.As noted by the Plaintiffs, the

Kentucky General Assembly has already once failed to

pass constitutional legislative maps. See Fischer, 366

S.W.3d at 908. After this failure, the legislature

unsuccessfully addressed redistricting in the following

2013 session. A map passed the House of

Representatives, but as confirmed by both the Plaintiffs

and some Defendants, this map has generated nearly

as many constitutional questions as it answered. At the

hearing, [*17] between assurances that a redistricting

plan would pass, the representatives of each legislative

chamber raised competing concerns over the House

map.

The Court remains hopeful, but time is short for all. By

November 4, 2013, the Kentucky Constitution requires

that citizens of the Commonwealth must reside in the

district in which they seek to run for election. Allowing

that date to pass constrains the choices of these

Plaintiffs and allows districts to be drawn punitively. In

short, though the Plaintiffs do not seek and the Court

does not intend to provide relief that obstructs the

legislature, actions must be taken now to prepare for

the possibility that the state institutions will be unable to

fulfill their duty in a timely manner.

B

These same reasons defeat Speaker Stumbo's second

argument that a stay is justified under the factors that

govern granting a stay pending appeal or ordering a

preliminary injunction.When considering a stay pending

appeal, the Sixth Circuit considers the following factors:

(1) the likelihood that the party seeking the stay will

prevail on themerits of the appeal; (2) the likelihood

that the moving party will be irreparably harmed

absent a stay; (3) the [*18] prospect that others will

be harmed if the court grants the stay; and (4) the

public interest in granting the stay.

Serv. Emps. Int'l Union Local 1 v. Husted, 698 F.3d 341,

343 (6th Cir. 2012) (internal quotation marks omitted).

Assuming without deciding that these factors are

relevant in determining whether a stay is necessary

here, as Speaker Stumbo suggests, a stay would still

not bemerited under these circumstances.As previously
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discussed, there is some evidence to persuade the

Court that the legislature will not be able to timely

develop constitutional maps. However, even without a

stay, the legislature is permitted sufficient time to attempt

to do so, thereby causing no irreparable harm if the stay

is not granted. Finally, if the legislature were to fail in

passing constitutional legislative districts and the Court

were not prepared to do so, the fundamental voting

rights of both the Plaintiffs and the general public would

be severely threatened.

The Kentucky General Assembly has the primary

responsibility to enact a constitutional redistricting plan,

and this Court will not interfere with its ability to carry out

these duties. However, the Court also has a statutory

job to do. [*19] As this Court is secondarily responsible

for timely providing constitutional electoral maps should

the legislature fail, a staywould interfere with theCourt's

duties. Either as a result of Plan A or Plan B, all citizens

of the Commonwealth of Kentucky must be fairly

represented in the coming elections.

III

Accordingly, for the reasons stated herein, it is hereby

ORDERED as follows:

(1) The Motion of Defendant Greg Stumbo, Speaker of

the KentuckyHouse of Representatives, to Stay Further

Action of this Court [R. 36] is DENIED; and

(2) A separate Scheduling Order shall issue by the

Court directing the parties of the manner of proceeding

and the expedited deadlines to govern this action going

forward.

This 27th day of June, 2013.

BY THE COURT:

/s/ Gregory F. Van Tatenhove

Gregory F. Van Tatenhove

U.S. District Judge
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