
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

Civil Action No.:  2:19-CV-37-FL 
 

BILLY JOE BREWSTER, JR., et 
al., 
 
 Plaintiffs, 
 
v. 
 
PHILLIP E. BERGER, etc., et al.,  
 
  Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 

MEMORANDUM OF LAW IN 
OPPOSITION TO MOTION TO 
INTERVENE AS DEFENDANTS 

 
 

 
I. INTRODUCTION 

 
NOW COME the Plaintiffs, by and through undersigned counsel, responding to the 

proposed intervenors’ Motion to Intervene [DOC 9].   

This lawsuit centers on a Purcell Complaint for declaratory and injunctive relief 

under Section 1983 of the Civil Rights Act of 1984 for violations of the right to vote 

specifically the right to participate in an electoral structure that protects the integrity of the 

election process.  The Plaintiffs are voters and a candidate in the upcoming primary 

elections for Congress in North Carolina, filing for an election which is currently scheduled 

to begin on December 2, 2019. The Defendants are persons and organizations responsible 

for ensuring the integrity of electoral due process in North Carolina in that the Legislature 

is to set the time and manner of the elections and the State Board is to administer the 

elections. 

At its core, this lawsuit centers around the rights of voters and candidates for federal 

office to have ample notice of election districts, the right to conduct a campaign in a timely 
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manner, and the right to engage in an exchange of ideas before voting actually begins.  As 

discussed in the Preliminary Injunction Motion, the ability for voters to receive campaign 

communications from all candidates and election participants must be centered on geo-

coding, knowing who is in an election district in a timely manner. Forty or so federal 

candidates have already announced for office and begun campaigns. There is no other 

litigation vehicle, other than this lawsuit currently available to raise this claim before a 

federal, life tenured judge independent of electoral vagaries for her job to make an impartial 

decision. 

As discussed below, Proposed Intervenors’ positions in this matter are currently and 

adequately represented by the State Board of Elections and need no additional assistance 

in this matter.  Furthermore, Proposed Intervenors had the chance to litigate this issue in 

federal court and convinced the court to relinquish any jurisdiction over their issues.  They 

should be equitably estopped from doing so now. Should the court desire additional legal 

wisdom from the Proposed Intervenors, the Plaintiffs have no objection to their 

participation through amici briefs, because the declaratory judgment question the Plaintiffs 

raise is not fact dependent and is purely a question of law which can and should be heard 

at the time the Preliminary Injunction is heard. In reaching this decision, this Court will 

have to weigh the public interest against the relative deprivation of the right to vote between 

the parties considering the time left before January 13, 2020 when absentee voting begins. 
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II. PROCEDURAL HISTORY 
 

The Complaint in this case was filed on October 31, 2019.  The next day, on 

November 1, 2019, the Proposed Intervenor defendants filed a Motion to Intervene as 

Defendants, as well as Memorandum of Law in support of their Motion to Intervene.  The 

proposed intervenor defendants are fourteen registered North Carolina voters.  

Subsequently on November, 2019, the Plaintiffs filed a Motion for Preliminary Injunction 

which is pending in this court.  No answers or responses to the Preliminary Injunction have 

yet been filed. The Court on its own motion shortened the time for the Plaintiffs to respond 

to the Proposed Intervenors’ Complaint and in response, Plaintiffs file this Memorandum 

of Law in Opposition to the Motion to Intervene as Defendants. 

III. LAW 

The Proposed Intervenor’s Brief Correctly states the law on this issue of issue of 

Intervention.  The Plaintiffs concede the motion was filed in a timely manner. However, 

the motion should be denied as discussed hereinafter for failure to meet the requirements 

of ((a)(2) and (6) under Rule 24. 

IV. ARGUMENT 

The Harper Intervenors’ Motion should be denied because: (A) other parties in this 

case already represent the interests of the Harper Intervenors; (B) the Harper Intervenors 

have no Constitutional right involving their interests; and (C) allowing additional parties 

in this case will only delay judicial relief. 
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A. OTHER PARTIES IN THE CASE ALREADY REPRESENT THE 
INTERESTS OF THE PROPOSED INTERVENORS 

 
Other district courts in the Fourth Circuit have made clear that when the rights of 

proposed intervenors are already represented by existing parties, a Motion to Intervene 

should be denied. 

 Here, the positions of the Potential Intervenors are adequately represented by the 

State Board of Elections. While tradition would dictate the organization which counts 

votes be impartial in election law disputes because of the quasi-judicial nature of the 

board, the current board of elections has opted to enter a political thicket and adopt all the 

positions of the Intervenors in the dispute which the intervenors have interests in.  In 

filings in this court, the Board has made its partisan preferences known.  While there is 

no state statutory authority for the State Board to take any positions in litigation, See N. 

C. Gen. Stat. § 163 A-740) the Attorney General has done so. While its position is 

regrettable for those who hope for a bipartisan or nonpartisan administration of election 

law in the state, it is good news for the Court. As shown in the filings attached, the Court 

can be assured the positions of the 14 “democratic voters” will be reliably advanced by 

the State Board against the interests of other voters. (See Exhibit A). 

 This principle of law is routinely applied in this Circuit in other contexts. For 

example, in Acadian Energy Resources, LLC v. Carpenter, 2010 WL 3061421, (S.D. W. 

Va. July 30, 2010), the Plaintiff was a company in the oil and gas leasing business.  The 

Defendant was a former employee who purported to take out a loan for his personal 

benefit in the name of his former employer.  The Defendant wanted to bring in Bass & 
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Associates, a company connected to Acadian Energy.  Bass & Associates had declared 

bankruptcy, and the bankruptcy trustee filed a motion to intervene in the lawsuit.  Id. at 

*4. 

In that case, Bass & Associates “opposed Trustee Roberts' motion to intervene and 

stay, asserting that the motion was untimely given the posture of this civil action and that 

other parties herein are adequately representing Trustee Roberts' interests.”  Id. The Court 

ruled since Acadian and Bass were already participating in the lawsuit, that the motion was 

“moot,” and denied the motion.  Here, the Plaintiffs have sued numerous public officials 

responsible for North Carolina’s election process.  The Proposed Intervenors add no new 

claims or facts that alter this dispute.   

B. THERE IS NO FEDERAL CONSTITUTIONAL RIGHT INVOLVING THE 
INTERESTS OF THE PROPOSED INTERVENORS 

 
Our own Federal District Court (Middle District of North Carolina) has denied 

motions to intervene when no federal constitutional right is involved.  See North Carolina 

State Conference of NAACP v. Cooper, 2019 WL 2342353 (June 3rd 2019).  This court has 

already held there is no federal court role entertaining gerrymandering claims or interests.  

In the Cooper case, the Plaintiffs filed a federal lawsuit challenging the 

constitutionality of a bill requiring photo ID to vote.  Plaintiffs sued Governor Cooper, 

along with several members of the N.C. Board of Elections in their official capacity.  There, 

Phillip E. Berger and Timothy K. Moore moved to intervene in their official capacities as 

President Pro Tempore of the North Carolina Senate, and Speaker of the North Carolina 

House of Representatives, respectively. In that case, our state’s federal Middle District 
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decided that: “Proposed Intervenors have failed to demonstrate that they have a 

significantly protectable interest in likewise defending the constitutionality of S.B. 824 

sufficient to warrant a right to intervene under Rule 24(a)(2).”  Id. at *5.  The Middle 

District denied the Motion to Intervene. 

Here, we have an analogous case.  All elections have irregularities or flaws in the 

voting processes. Ideally all flaws should be clear in advance of each election but sometime 

the cure for an election flaw is worse than the disease.  Purcell establishes the following 

principle:  As the day of the election approaches remedial efforts to perfect the election 

process must cease so an election can be held under whatever imperfect system is 

established and in place.  Continuing to tinker with the election mechanism has limits under 

the doctrines of electoral Due Process, First Amendment, and Equal Protection.  Candidates 

and voters are entitled to notice of the election districts sufficiently in advance to become 

educated about the candidates, to organize, and to campaign.  Tinkering with the election 

mechanism during filing or during an election process produces procedural problems which 

can only be remedied by imperfect measures - such as a new election at a later time when 

few voters will participate.  A Purcell claim doesn’t begin after the immediate change prior 

to an election occurs but takes place when judges or legislatures create doubt in the public’s 

mind as to where candidates may be running causing confusion in the political process. In 

an atmosphere of uncertainty donors needed to finance a campaign stop their donations and 

thus their speech.  Political parties organized by congressional districts relying on fixed 

districts must reorganize their volunteer workers to campaign accordingly.  Last minute 
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changes in the time, place or manner of election deprive voters of the time and ability to 

consult with their representatives. This deprivation or infringement is not only true for the 

general election, but also for the primary election.   

Primary elections conducted in many congressional districts are composed of party 

partisans with some unaffiliated voters. The primary election can be tantamount to a 

general election.  All primary voters, particularly unaffiliated voters, rely on direct 

communications from the candidates because primaries are intra-party contests. Timely 

application of the federally-created principle in Purcell, prevents this confusion from 

happening.  

The proposed intervenors have no federal constitutional right that has been violated.  

This case should be resolved on its merits, and there is no need to add the Proposed 

Intervenors as defendants when they are not alleging a violation of a federal Constitutional 

right that is not already addressed in this lawsuit. 

C. PROPOSED INTERVENORS SHOULD BE EQUITABLY ESTOPPED 
FROM INTERVENING AND SUCH INTERVENTION WILL ONLY 
DELAY URGENTLY NEEDED JUDICIAL RELIEF 

 
Lastly, the Proposed Intervenors’ Motion to Intervene should be denied because it 

will only delay judicial relief when time is of the essence. 

 The facts which undergird this lawsuit are evolving as events produce even more 

confusion for individual voters in the 2020 primaries.  At the same time as the Court 

shortened the time for answering the Motion to Intervene, the Defendants Moore and 

Berger and their colleagues in the General Assembly began to draw new proposed plans 
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for the Congressional races in 2020. (H2049).  The new plans as currently proposed 

represent radical departures from the electoral maps used in 2018.  This was a predictable 

result and was anticipated by the Plaintiffs. The effects of new congressional maps as 

proposed go beyond any expectation of the Plaintiffs but only focus on the need for this 

court to immediately answer the legal question posed by the Plaintiffs in their motion for 

preliminary relief and summary judgment.  

 Altogether, new maps as proposed by the Defendants or the Intervenors infringe 

on Plaintiffs’ electoral Due Process, First Amendment, and Equal Protection rights. The 

scale of the infringement is becoming monumental as competing political interests seek 

advantage in new electoral maps. 

 The Proposed Intervenors have previously presented arguments concerning this 

Court’s lack of jurisdiction over their claims in federal court.  In their earlier brief to this 

Court, they argued the Harper v. Lewis case should be remanded from federal Court to 

state court because the federal court lacked jurisdiction over their claims.  The Proposed 

Intervenors then persuaded the Court to adopt their legal position and the Court 

subsequently ruled in their favor using the legal theory which they presented. This 

decision was then observed by the Plaintiffs’ counsel who relied upon the fact no federal 

Court would rule on the Purcell issue inherent in this case unless the Plaintiffs raised it 

directly as an affirmative claim.   

The Proposed Intervenors cannot have it both ways.  The doctrine of Equitable 

Estoppel should protect Plaintiffs from opponents “who induce a litigant’s reliance” and 
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“then reverse themselves to argue that they win under the opposite scenario.” See 

Teledyne Indus., Inc., v. NLRB, 911 .2d 1214, 1220 (6th Cir. 1990)(citation omitted); In 

re Varat Enters., Inc., 81 F.3d 1310, 1317 (4th Cir. 1996)(explaining that estoppel rule is 

designed to protect party that may be prejudiced by an opponent’s change of position). 

A party may invoke equitable estoppel by showing that (1) an adversary made a 

representation, (2) upon which the party relied, (3) that was contradicted by the 

adversary’s later representation, (4) to the party’s detriment. Zoroastrian Ctr. & Darb-E-

Mehr of Metro. D.C. v. Rustam Guiv Found. of N.Y., 822 F.3d 739, 753 (4th Cir. 2016); 

Teledyne, 911 F.2d at 1220. “Sky Cable, LLC v DirectTV, Inc., 886 F.3d 375 (4th Cir. 

2018).   

 We agree with the Proposed Intervenors that their motion is timely made.  The 

intervenors have correctly stated the procedural law of intervention under Rule 24. 

However, the Court in its discretion should not allow them to intervene at this time. 

Plaintiffs are asking a timely question, which can only be resolved by federal Courts.  

This case involves electoral due process and fundamental fairness to candidates who must 

run for office and the voters that support them.  

As noted above, undue delay is a significant factor that comes into play in deciding 

a motion to dismiss.  The case of Wooten v. Moore, 42 F.R.D. 236 (E.D.N.C., Jan. 10, 

1967) is especially on point.  In the Wooten case, several African-American individuals 

sued the owner of a restaurant under the Civil Rights Act of 1964 to enjoin the restaurant 

owner from prohibiting African-Americans in his restaurant. 
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In Wooten, the U.S. Attorney General filed a motion to intervene, which was 

challenged by the Plaintiffs.  In that case, the federal District Court denied the motion to 

intervene, holding that “Undue delay or prejudice to the rights of the original parties has 

been the focal point of most decisions dealing with permissive intervention.”   

Significantly, the Court noted that: 

It is undue delay, though, which will require a denial of an application to 
intervene, and after giving detailed consideration to all the facts and 
circumstances of this case, the Court is of the opinion that the delay which 
would occur if the Government were allowed to intervene would be undue 
and would prevent expedience. 

 
(emphasis in original).  See also Stuart v. Huff, F.Supp.2d (2011) (unpublished); Houey v. 
Carolina First Bank, 890 F.Supp.2d 611 (2012). 
  
 In our case, the same principles apply.  Any delay unduly hurts and prejudices the 

Plaintiffs.  Elections are taking place in the early months of 2020.  Several of the Plaintiffs 

have supported and contributed to candidates that they expected to be able to vote for.  One 

Plaintiff is a candidate for electoral office who now faces an unexpected potential change 

in his potential constituency.  Denying the motion to intervene would only undue the 

Plaintiffs in seeking the remedies they are accorded under law. 

V. CONCLUSION 
 

For the reasons stated above, Plaintiffs respectfully request that the Court deny the 

Proposed Intervenor Defendants’ Motion to Intervene. 
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 WHEREFORE, Plaintiffs respectfully request the Court For the reasons stated 

above, Plaintiffs respectfully request that the Court deny the Proposed Intervenor 

Defendants’ Motion to Intervene in this matter. 

 This 15th day of November, 2019. 

 

/s/ Robert Neal Hunter, Jr.     
Robert Neal Hunter, Jr.  (NCSB 5679) 
HIGGINS BENJAMIN, PLLC 
301 N Elm Street, Suite 800 
Greensboro, North Carolina 27401 
Telephone: (336) 273-1600 
Facsimile: (336) 274-4650 
Email:  rnhunterjr@greensborolaw.com 
 
Conrad Boyd Sturges, III (NCSB 22342) 
DAVIS, STURGES & TOMLINSON, PLLC 
P.O. Drawer 708 
Louisburg, NC 27549 
Telephone: (919) 496-2137 
Facsimile: (919) 496-6291 
Email:  bsturges@dstattys.com 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF COMPLIANCE 
 
 I hereby certify that this brief complies with Local Rule 7.2(f)(2)(B) and does not 

exceed 2,800 words. 

 This 15th day of November, 2019. 

 

/s/ Robert Neal Hunter, Jr.     
Robert Neal Hunter, Jr.  (NCSB 5679) 
HIGGINS BENJAMIN, PLLC 
301 N Elm Street, Suite 800 
Greensboro, North Carolina 27401 
Telephone: (336) 273-1600 
Facsimile: (336) 274-4650 
Email:  rnhunterjr@greensborolaw.com 
 
Conrad Boyd Sturges, III (NCSB 22342) 
DAVIS, STURGES & TOMLINSON, PLLC 
P.O. Drawer 708 
Louisburg, NC 27549 
Telephone: (919) 496-2137 
Facsimile: (919) 496-6291 
Email:  bsturges@dstattys.com 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on this date, November 15, 2019, I caused the foregoing 

document to be filed and served on all counsel of record by operation of CM/ECF system 

for the United States District Court for the Eastern District of North Carolina. 

 

/s/ Robert Neal Hunter, Jr.     
Robert Neal Hunter, Jr.  (NCSB 5679) 
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