
 

U.S. Department of Justice 
Civil Division, Federal Programs Branch 
20 Massachusetts Avenue NW 
Washington, DC 20530 
 
 

 
By ECF             September 13, 2018 
The Honorable Jesse M. Furman 
United States District Judge, Southern District of New York 
40 Foley Square  
New York, New York 10007  
 
 Re:   State of New York, et al., v. U.S. Department of Commerce, et al., 18-cv-2921 (JMF) 
                     N.Y. Immigration Coalition v. U.S. Department of Commerce, 18-cv-5025 (JMF) 
 
Dear Judge Furman: 

 Defendants oppose Plaintiffs’ motion to compel Defendants to produce Secretary of 
Commerce Wilbur L. Ross, Jr. for deposition. 

I. Ordering the deposition of a sitting Cabinet Secretary would be extraordinary 

 There are two reasons that senior government officials like Secretary Ross are not required to 
testify about their official actions.  United States v. Morgan, 313 U.S. 409, 422 (1941); see also, e.g., Simplex 
Time Recorder Co. v. Sec’y of Labor, 766 F.2d 575, 586 (D.C. Cir. 1985).  First, as the Supreme Court has 
recognized, high-ranking Executive Branch officials’ deliberations over the exercise of decisionmaking 
authority generally are insulated from judicial scrutiny to safeguard the separation of powers.  Morgan, 
313 U.S. at 422; see also Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 268 n.18 (1977).  
Second, given the volume of litigation involving the government, subjecting high-level officials to 
deposition in actions challenging agency decisions would hinder the orderly conduct of public 
business.  See, e.g., In re FDIC, 58 F.3d 1055, 1060 (5th Cir. 1995).  

 The Second Circuit, like its sister circuits, has held that “[h]igh-ranking government officials 
are generally shielded from depositions,” and a departure from this principle may be tolerated only 
where a plaintiff “demonstrate[s] exceptional circumstances.”  Lederman v. N.Y.C. Dep’t of Parks & 
Recreation, 731 F.3d 199, 203 (2d Cir. 2013).  This hurdle is exceptionally high when plaintiffs seek to 
compel testimony from a member of the President’s Cabinet, one of the highest ranking government 
officials, see 5 U.S.C. § 5312, which would “have serious repercussions for the relationship between 
two coequal branches of government.”  In re United States (Jackson), 624 F.3d 1368, 1372 (11th Cir. 
2010).  To meet this burden, a plaintiff must show, “at a minimum,” that the high-ranking official 
“possess[es] information essential to his case which is not obtainable from another source.”  In re 
United States (Holder), 197 F.3d 310, 313–14 (8th Cir. 1999); see also, e.g., In re United States (Kessler), 985 
F.2d 510, 512-13 (11th Cir. 1993).  The contention that Secretary Ross may have unique information, 
standing alone, is insufficient, as every agency decisionmaker will have unique information about his 
or her own decisions.1  That is why a plaintiff must “show a special need or situation compelling such 
testimony.”  Kessler, 985 F.2d at 512.  Given this high standard, the courts of appeals commonly issue 

                                                           
1 Citing Lederman, Plaintiffs suggest that “unique first-hand knowledge related to the litigated claims” is alone sufficient to 
justify compelling a deposition.  731 F.3d at 203.  But Plaintiffs overstate the import of an illustrative clause in an opinion 
that adopted widely-recognized principles.  As the decisions cited in Lederman make clear, unique knowledge is insufficient 
absent a showing of need for testimony.  E.g., Bogan v. Boston, 489 F.3d 417, 423 (1st Cir. 2007); Holder, 197 F.3d at 314. 
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writs of mandamus to halt the compulsion of testimony from high-ranking federal officials.  See, e.g., 
In re McCarthy, 636 Fed. App’x 142 (4th Cir. 2015); Jackson, 624 F.3d 1368; In re Cheney, 544 F.3d 311 
(D.C. Cir. 2008); FDIC, 58 F.3d at 1060; Kessler, 985 F.2d at 513. 

 Plaintiffs’ burden should be particularly high where, as here, they seek to depose a sitting 
Cabinet Secretary about a policy decision challenged under the Administrative Procedure Act (APA), 
5 U.S.C. § 706, as deposition testimony runs far afield of the robust administrative record.  Tellingly, 
none of the authority cited in Plaintiffs’ letter-motion involved an APA challenge to a policy decision.  
See, e.g., Lederman, 731 F.3d at 201; Fish v. Kobach, 320 F.R.D. 566 (D. Kan. 2017); United States v. City of 
New York, No. 07-cv-2067 (NGG) (RLM), 2009 WL 2423307 (E.D.N.Y. Aug. 5, 2009).  And Plaintiffs 
do not cite a single case where the sitting Cabinet Secretary has been subject to deposition.  Curiously, 
Plaintiffs point to Sherrod v. Breitbart, 304 F.R.D. 73 (D.D.C. 2014), where a district court authorized 
the deposition of the Secretary of Agriculture, but fail to note that the D.C. Circuit subsequently 
granted the government’s petition for a writ of mandamus and ordered the subpoenas quashed.  See 
Ex. 1, Order, In re United States (Vilsack), No. 14-5146 (D.C. Cir. July 24, 2014).  This Court should 
not countenance a demand for the deposition of a Cabinet Secretary so devoid of supporting authority. 

II. Plaintiffs cannot establish that exceptional circumstances require the Secretary’s deposition. 

Given the extraordinary nature of a sitting Cabinet Secretary’s deposition, it is particularly 
significant that Plaintiffs have failed to show that any unique first-hand knowledge of Secretary Ross 
is “relevant and necessary” for their APA and equal protection claims or that the information they 
seek is not obtainable from another source.  See Holder, 197 F.3d at 314.  In adjudicating these types 
of claims, courts are not to “probe the mental processes of the Secretary,” Morgan, 313 U.S. at 422, 
because “the actual subjective motivation of agency decisionmakers is immaterial as a matter of law—
unless there is a showing of bad faith or improper behavior.”2  In re Subpoena Duces Tecum, 156 F.3d 
1279, 1279 (D.C. Cir. 1998).  Instead, judicial review of agency action is conducted by evaluating the 
agency’s stated reasons against the administrative record.3  Fla. Power & Light Co. v. Lorion, 470 U.S. 
729, 743–44 (1985); Nat’l Nutritional Foods Assoc. v. Food & Drug Admin., 491 F.2d 1141, 1145 (2d Cir. 
1974) (quoting Overton Park, Inc. v. Volpe, 401 U.S. 402, 420-21 (1971)); Jagers v. Fed. Crop Ins. Corp., 758 
F.3d 1179, 1186 (10th Cir. 2014) (rejecting argument that “the agency’s subjective desire to reach a 
particular result must necessarily invalidate the result, regardless of the objective evidence supporting 
the agency’s conclusion”).  Plaintiffs have all the information they need to litigate their claims—
Secretary Ross’s original decision memo, his supplemental memo, the original administrative record, 
and the supplemental information produced in accordance with the Court’s July 3 order.  Moreover, 
much of the information that Plaintiffs want to depose Secretary Ross about would be cumulative—
like the information cited on pages 1–2 of their motion, which they have already obtained from the 
administrative record or through other discovery.  And, despite the production of a substantial amount 
of supplemental record materials and voluminous discovery, there is no evidence that the Secretary 

                                                           
2 Even under the “bad faith” exception to the administrative record rule, subjective motivation is relevant only to the 
completeness of the administrative record.  See Saratoga Dev. Corp. v. United States, 21 F.3d 445, 458 (D.C. Cir. 1994) (discovery into 
decisionmaker’s mental processes is permissible when “‘there has been a strong showing of bad faith or improper behavior’ 
(so that without discovery the administrative record cannot be trusted)”) (emphasis added).  Here, Plaintiffs do not contend that they 
need Secretary Ross’s deposition testimony to determine whether the record is complete.   

3 The same record-review principle applies to Plaintiffs’ equal protection claim because, as the Court recognized at the July 
3 hearing, “the APA itself provides for judicial review of agency action that is ‘contrary to’ the Constitution.”  No. 18-cv-
2921, ECF No. 205, at 85 (citing Chang v. U.S. Citizenship & Immigration Servs., 254 F. Supp. 3d 160, 161–62 (D.D.C. 2017)). 
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acted with discriminatory animus or for any reason other than what is stated in the decision 
memorandum. 

Even if Plaintiffs were entitled to further discovery, they have not shown that the information 
they seek from Secretary Ross’s deposition cannot be obtained from another source.  Plaintiffs have 
not exhausted—or even attempted to exhaust—at least three alternative sources for that information.  
First, Plaintiffs could proceed with a Rule 30(b)(6) deposition of the Department of Commerce.  That 
alternative would allow Plaintiffs to ask the designated witness about “information known or 
reasonably available” to the Department—including information known to Secretary Ross.  See Fed. 
R. Civ. P. 30(b)(6).  In authorizing discovery, the Court suggested that “plaintiffs should take other 
depositions before deciding whether they need or want to” seek Secretary Ross’s deposition.  Tr. at 
87, July 3, 2018, No. 18-cv-2921, ECF No. 205.  Defendants proposed the Rule 30(b)(6) alternative 
to Plaintiffs, but they have not explained why that alternative is inadequate. 

Second, Defendants also proposed that Plaintiffs could use interrogatories to probe topics 
they seek to explore by deposing Secretary Ross, but again Plaintiffs rushed to Court without 
explaining why that alternative would be inadequate.  Plaintiffs contend that courts “routinely” hold 
that interrogatories are not an effective substitute for depositions of high-ranking officials, but the 
cases they cite do not support that proposition.  As explained above, the D.C. Circuit granted 
mandamus and quashed the subpoena for the Cabinet Secretary’s deposition in Sherrod v. Breitbart.  In 
United States v. City of New York—unlike here—the plaintiffs had already tried to use interrogatories to 
obtain the desired information from the mayor but were unsuccessful.  2009 WL 2423307, at *2 n.3, 
*3.  And the particular procedural posture was why interrogatories were not an adequate alternative 
to deposing the state official in Fish v. Kobach; the plaintiffs would not have received interrogatory 
responses before the summary judgment deadline.  320 F.R.D. at 579 & n.79.  Here, by contrast, the 
Court has not yet set summary judgment deadlines, and Defendants would be willing to provide 
expedited responses in lieu of Secretary Ross’s deposition. 

Third, Plaintiffs could propound Rule 36 requests for admission seeking the information they 
want to elicit from Secretary Ross at deposition.  Indeed, this week Plaintiffs propounded 347 requests 
for admission—many of which overlap with Plaintiffs’ proposed topics for Secretary Ross’s 
deposition.  For example, Plaintiffs propounded seven requests for admission about the identities of 
the “other senior Administration officials” referenced in Secretary Ross’s June 2018 supplemental 
memo.  Compare Ex. 2, Nos. 49–53, 56–57, with No. 18-cv-2921, ECF No. 314 at 2.  Yet Plaintiffs did 
not wait for responses to these requests for admission before moving to compel Secretary Ross’s 
deposition—let alone determine whether those responses would be an adequate substitute.  Because 
Plaintiffs have not exhausted—or even tried to exhaust—these alternatives, they cannot show that the 
information they seek from Secretary Ross’s deposition is not obtainable from another source. 

Plaintiffs’ demand for a Cabinet Secretary’s deposition is extraordinary, unnecessary, and 
unsupported.  If the Court allows Plaintiffs to depose Secretary Ross, it should impose limits on the 
deposition.  The deposition should be limited to 90 minutes.  See, e.g., Sherrod, 304 F.R.D. at 77 (two-
hour limit); Fish, 320 F.R.D. at 579 (one-hour limit).  It should be held at the Department of 
Commerce or another location convenient for Secretary Ross, and it should be held only after all other 
discovery is concluded.  Finally, if the Court orders the deposition of Secretary Ross, Defendants 
respectfully request that the Court stay its order for 14 days or until Defendants’ anticipated 
mandamus petition is resolved, whichever is later. 
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      Respectfully submitted, 

      JOSEPH H. HUNT 
      Assistant Attorney General  
       
      BRETT A. SHUMATE 
      Deputy Assistant Attorney General 
 
      JOHN R. GRIFFITHS 
      Director, Federal Programs Branch 
 
      CARLOTTA P. WELLS 
      Assistant Branch Director 
       
      /s/Carol Federighi               
      KATE BAILEY 
      GARRETT COYLE 
      STEPHEN EHRLICH 
      CAROL FEDERIGHI 
      DANIEL HALAINEN 
      MARTIN TOMLINSON 
      Trial Attorneys 
      United States Department of Justice    
      Civil Division, Federal Programs Branch   
      20 Massachusetts Ave., N.W.    
      Washington, DC  20530 
      Tel.:  (202) 514-1903     
      Email: carol.federighi@usdoj.gov 
 
      Counsel for Defendants 
 
CC: 
 
All Counsel of Record (by ECF) 
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United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

____________

No. 14-5146 September Term, 2013

1:11-cv-00477-RJL

Filed On: July 24, 2014

In re: United States of America,

Petitioner

BEFORE: Brown, Millett, and Pillard, Circuit Judges

O R D E R

Upon consideration of the petition for a writ of mandamus and emergency motion
for administrative stay and the appendix, the responses and supplements thereto, and
the reply, it is

ORDERED that the petition for a writ of mandamus be granted.  The district
court is hereby ordered to quash the subpoenas for the deposition of Secretary Vilsack. 
It is well-established that “top executive department officials should not, absent
extraordinary circumstances, be called to testify regarding their reasons for taking
official actions.”  Simplex Time Recorder Co. v. Secretary of Labor, 766 F.2d 575, 586
(D.C. Cir. 1985); see also Peoples v. USDA, 427 F.2d 561, 567 (D.C. Cir. 1970)
(“[S]ubjecting a cabinet officer to oral deposition is not normally countenanced.”).  As
such extraordinary circumstances are not present in this record, the district court
abused its discretion by allowing the deposition of Secretary Vilsack at this stage in the
proceedings.  Accordingly, petitioner has shown a clear and indisputable right to relief. 
See Gulfstream Aerospace Corp. v. Mayacamas Corp., 485 U.S. 271, 289 (1988).  In
addition, petitioner has no other adequate means of obtaining relief.  See In re Cheney,
544 F.3d 311, 314 (D.C. Cir. 2008).  It is

FURTHER ORDERED that the emergency motion for administrative stay be
dismissed as moot.   
 

Pursuant to D.C. Circuit Rule 36, this disposition will not be published.

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk 

BY: /s/
Timothy A. Ralls 
Deputy Clerk
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

NEW YORK IMMIGRATION
COALITION, et. al, 

Plaintiff, 

v. 

UNITED STATES DEPARTMENT OF 
COMMERCE, et. al, 

Defendant. 

Civil Action No. 1:18-cv-05025-JMF 

Hon. Jesse M. Furman 

PLAINTIFFS’ REQUESTS FOR ADMISSION TO DEFENDANT UNITED STATES 
DEPARTMENT OF COMMERCE 

Pursuant to Rule 36 of the Federal Rules of Civil Procedure, Plaintiffs request that 

defendant United States Department of Commerce, within thirty (30) days, admit or otherwise 

respond, in the manner permitted by that Rule, to the Requests for Admission set forth below. 

DEFINITIONS 

1. CENSUS BUREAU means the United States Census Bureau, including all 

regional offices and subdivisions of the Census Bureau, including any PERSON or PERSONS.  

2. COMMUNICATION or COMMUNICATIONS means any contact between two 

or more PERSONS (including any individual, corporation, proprietorship, partnership, 

association, government agency or any other entity) by which any information, knowledge or 

opinion is transmitted or conveyed, or attempted to be transmitted or conveyed, and shall include, 

without limitation, written contact by means such as letters, memoranda, e-mails, text messages, 

instant messages, tweets, social networking sites, or any other DOCUMENT, and oral contact, 

such as face-to-face meetings, video conferences, or telephonic conversations.  
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3. COMMERCE means the United States Department of Commerce and all of its 

component agencies, including the Census Bureau. 

4. DECENNIAL CENSUS means the constitutionally mandated census that is 

administered every ten years by the Census Bureau to count the number of people residing in the 

United States.  

5. DOJ means the United States Department of Justice, including any PERSON OR 

PERSONS currently or formerly employed by such agency since January 20, 2017. 

6. DOCUMENT means any “document or electronically stored information—

including writings, drawings, graphs, charts, photographs, sound recordings, images, and other 

data or data compilations—stored in any medium from which information can be obtained either 

directly or, if necessary, after translation by the responding party into a reasonably usable form.”  

Fed. R. Civ. P. 34(a)(1)(A). 

7. PERSON OR PERSONS means any natural person, firm, partnership, association, 

joint venture, public or private corporation, individual, proprietorship, governmental entity, 

organization, other enterprise, group of natural persons or other entity that has a separate legal 

existence. 

8. OTHER GOVERNMENT AGENCIES means the DOJ, the United States 

Department of Homeland Security, the United States  Department of State, and any other 

agencies of the United States Government, including any PERSON OR PERSONS currently or 

formerly employed by such agencies since January 20, 2017. 

9. SECRETARY ROSS or DEFENDANT ROSS  means Wilbur J. Ross, Secretary 

of COMMERCE.  
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10. TRUMP CAMPAIGN means any PERSON or PERSONS, organizations, or 

agents seeking the election or reelection of Donald J. Trump, including but not limited to 

employees of the presidential campaign committee, Donald J. Trump for President, Inc. 

11. TRUMP ADMINISTRATION means President Donald J. Trump, Vice President 

Michael R. Pence, and any PERSON or PERSONS currently or formerly employed at, for, or 

within the Executive Office of the President and all of its components at any time since January 

20, 2017. 

12. The use of the singular form of any word shall include the plural and vice versa. 

13. The connectives “and,” “or,” and “and/or” shall be construed either disjunctively 

or conjunctively as necessary to bring within the scope of the discovery request all responses 

which might otherwise be construed outside the scope. 

INSTRUCTIONS 

1. Each Request is deemed admitted unless, within (30) days after service of the 

Requests, Defendant serves a written answer or objection addressed to the Request that is signed 

either by Defendant or its attorneys. 

2. If a complete answer to a Request is not known, state the answer as fully as 

possible to each part of such Request to which an answer is known. If you deny any Request, 

in whole or in part, describe in detail the basis for the denial and respond fully and fairly to 

the substance of the Request. 

3. The following Requests call not only for your knowledge, but for all knowledge 

that is available to you by reasonable inquiry, including but not limited to inquiry of your 

representatives, agents, employees, and, if not privileged, your attorneys. 
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4. Unless otherwise specified, these Requests are deemed to be continuing to the full 

extent permitted under the applicable provisions of the Federal Rules of Civil Procedure, and you 

are required to promptly supplement your answers to these Requests as further information 

called for by these Requests becomes available to you or is within your knowledge. 

5. If you assert privilege as a grounds for failing to answer any Request, respond 

to that part of each such Request that, in your view, does not seek allegedly privileged 

information or communications. For each Request, or portion thereof, for which you claim a 

privilege, describe the full basis for the claim of privilege in sufficient detail to permit 

adjudication of the validity of that claim, including without limitation the following: (i) a brief 

description of the type of communication or information at issue (e.g., document or 

conversation); (ii) the date of the information or communication; (iii) the name of the 

transmitter of the information or communication; (iv) the name of the persons to whom the 

information or communication was transmitted; (v) the name of each person to whom the 

information or communication has been provided, whether by you or any other person; (vi) a 

brief description of the subject matter of the information or communication; (vii) the nature of 

the privilege or protection asserted; and (viii) a brief explanation of why your response to the 

Request is believed to be privileged or protected from production. 

6. When a response to a Request contains both privileged and non-privileged 

material, the non-privileged material must be disclosed to the fullest extent possible without 

thereby disclosing the privileged material. 

7. When a Request asks that a date, an amount, or any other specific information be 

provided, the precise information is requested. If the precise information is not available, provide 
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your best approximation of the information requested and the basis upon which this 

approximation is grounded.   

8. The citations to deposition pages are included herein as a courtesy to provide 

Defendant with specific examples of where certain facts were admitted. The inclusion of such 

citations in no way narrows or limits the requests for admission or the obligation of Defendant 

to undertake the appropriate steps to confirm or specifically deny these requested admissions. 

9. Plaintiffs' Requests for Admission are continuing and require Defendant to 

supplement any of their responses to any and all Requests if responsive information becomes 

known to Defendants after service of their responses. 

REQUESTS FOR ADMISSION 

1. On June 16, 2015, when announcing his candidacy for president, Donald Trump 

stated: “When Mexico sends its people they’re not sending their best . . .  . They’re bringing 

drugs.  They’re bringing crime.  They’re rapists . . . . It’s coming from more than Mexico.  It’s 

coming from all over South and Latin America.” 

2. On August 5, 2015, Donald Trump stated: “The Mexican government . . . send the 

bad ones over because they don’t want to pay for them. They don’t want to take care of them.” 

3. On August 21, 2015,  Donald Trump tweeted “How crazy - 7.5% of all births in 

U.S. are to illegal immigrants, over 300,000 babies per year. This must stop. Unaffordable and 

not right!” 

4. In December 2015, during an interview with TIME magazine, Donald Trump 

stated “I happen to believe that various countries force their bad people into the United States, 

because they say why should we take care of these monsters, let the United States take care of 

them.” 
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5. In December 2015, Donald Trump called for “a total and complete shutdown of 

Muslims entering the United States.”  

6. During his 2016 presidential campaign,  Donald Trump referred to children of 

immigrants as “anchor babies.” 

7. During his 2016 presidential campaign,  Donald Trump stated that he would seek 

an end to “birthright citizenship.” 

8. On March 22, 2016,  Donald Trump described Muslim immigrants by saying 

“there’s no assimilation.  They’re not assimilating . . . . They want to go by sharia law.  They 

want sharia law.  They don’t want the laws that we have.  They want sharia law.” 

9. On May 25, 2016,  Donald Trump Tweeted that “The protestors in New Mexico 

were thugs who were flying the Mexican Flag.” 

10. On June 4, 2016,  Donald Trump Tweeted that “Many of the thugs that attacked 

peaceful Trump supporters in San Jose were illegals.” 

11. In August 2016, Donald Trump stated: “most illegal immigrants are lower skilled 

workers with less education . . . these illegal workers draw much more out from the system than 

they can ever possibly pay back. And they're hurting a lot of our people that cannot get jobs 

under any circumstances.” 

12. In August 2016, Donald Trump stated: “We will immediately terminate President 

Obama's two illegal executive amnesties in which he defied federal law and the Constitution to 

give amnesty to approximately five million illegal immigrants, five million. . . . [N]o one will be 

immune or exempt from enforcement.  . . . Anyone who has entered the United States illegally is 

subject to deportation.” 
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13. On September 1, 2016,  Donald Trump stated:  “According to federal data, there 

are at least two million—two million, think of it—criminal aliens now inside of our country—

two million people criminal aliens. We will begin moving them out day one. As soon as I take 

office. Day one . . . Day one, my first hour in office, those people are gone.” 

14. In October 2016, Donald Trump stated: We have some bad hombres here and 

we’re going to get them out.” 

15. In December 2016, during an interview with TIME magazine, Donald Trump 

stated, in reference to an article about a supposed recent crime wave on Long Island:  “They 

come from Central America. They’re tougher than any people you’ve ever met. They’re killing 

and raping everybody out there. They’re illegal. And they are finished.” 

16. On January 26, Donald Trump said, referring to immigrants: “We are going to get 

the bad ones out . . . The criminals and the drug deals, and gangs and gang members and cartel 

leaders. The day is over when they can stay in our country and wreak havoc.” 

17. On January 27, 2017, Donald Trump signed an executive order blocking persons 

from Iran, Iraq, Libya, Somalia, Sudan, Syria, and Yemen from entering the United States.  

18. On January 27, 2017, Donald Trump referred to Mexican immigrants as “tough 

hombres.” 

19. In February 2017, Donald Trump said: “What has been allowed to come into our 

country, when you see gang violence that you've read about like never before, and all of the 

things — much of that is people that are here illegally .  . . They're rough and they're tough . . . 

So we're getting them out.” 

20. On March 27, 2017, Jeff Sessions, referring to Latino immigrants, stated: “the 

American people are justifiably angry . . . assaults, burglaries, drug crimes, rapes, crimes against 
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children and murders.  Countless Americans would be alive today  and countless loved ones 

would not be grieving today  . . . The President has rightly said that this disregard for the law 

must end. . . .” 

21. On June 13, 2017, Acting ICE Director Thomas Homan testified “every 

immigrant in the country without papers . . . should be uncomfortable. You should look over 

your shoulder. And you need to be worried. . . . No population is off the table. . . .” 

22. On June 21, 2017, Donald Trump said, referring to Central American immigrants: 

“These are true animals.  We are moving them out of the country by the thousands.” 

23. On June 28, 2017, Donald Trump said: “They are bad people. And we’ve gotten 

many of them out already. . .  We’re actually liberating towns, if you can believe that we have to 

do that in the United States of America.  But we’re doing it, and we’re doing it fast.” 

24. On July 28, 2017, Stephen Miller said: “a message of tolerance toward illegal 

immigration is the number-one boon to smugglers and traffickers.  And we’ve seen the results of 

that over the last eight years in terms of massive human rights violations associated with the 

Central American migrant surge. . . that permissive approach, we’ve seen the results, and the 

results have been deadly and horrific. . .  We also need to get expedited removal for illegal 

immigrants from Central America.” 

25. On August 22, 2017,  Acting ICE Director Thomas Homan stated: “The message 

is clear: If you're in the United States illegally, if you happen to get by the Border Patrol, 

someone is looking for you. And that message is clear.” 

26. On September 5, 2017, the Department of Homeland Security announced the 

rescission of the Deferred Action for Childhood Arrivals program. 
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27. On September 5, 2017, Donald Trump tweeted:  “No longer will we incentivize 

illegal immigration.  LAW AND ORDER! #MAGA.”  

28. On September 5, 2017, Donald Trump tweeted:  “Make no mistake, we are going 

to put the interest of AMERICAN CITIZENS FIRST!” 

29. On October 9, 2017, Wilbur Ross said: “President Trump's tighter border controls 

have already reduced greatly the influx of illegal aliens, but he needs legislation to finish the 

task. I support his request to secure our borders, swiftly return illegal entrants, stop visa fraud 

and overstays, sanctuary cities, asylum abuse and chain immigration, as well as exploitative 

employment of illegal aliens.  This will take money for more ICE officers, more federal 

prosecutors and more physical barriers.  That will be money well spent!” 

30. On November 6, 2017, the Department of Homeland Security announced that it 

would not be renewing the Temporary Protected Status designation for immigrants from 

Nicaragua. 

31. On November 20, 2017, the Department of Homeland Security announced that it 

would not be renewing the Temporary Protected Status designation for immigrants from Haiti. 

32. On January 8, 2018, the Department of Homeland Security announced that it 

would not be renewing the Temporary Protected Status designation for immigrants from El 

Salvador. 

33. On January 11, 2018, Donald Trump questioned why immigrants were being 

admitted from El Salvador, Haiti, and Africa, asking “why are we having all these people from 

shithole countries come here,” and stating his preference for immigrants “from places like 

Norway.” 
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34. On February 22, 2018, Donald Trump stated that diversity visa lottery winners 

“turn out to be horrendous . . . . They’re not giving us their best people.” 

35. On April 5, 2018, Donald Trump stated: “we cannot let people enter our 

country… through chain migration….This is what the Democrats are doing to you. And they like 

it because they think they’re going to vote Democratic…. A lot of them aren’t going to be 

voting. A lot of times it doesn’t matter, because in places, like California, the same person votes 

many times. You probably heard about that. They always like to say. ‘Oh, that’s a conspiracy 

theory.’ Not a conspiracy theory, folks.  Millions and millions of people.” 

36. On April 26, 2018, the Department of Homeland Security announced that it would 

not be renewing the Temporary Protected Status designation for immigrants from Nepal. 

37. On April 28, 2018, Donald Trump stated: “If a person puts their foot over the line, 

we have to take them into our country. We have to register them…. And you know, one of the 

reasons they do it is because the Democrats actually feel and they are probably right, that all of 

these people that are pouring across are going to vote for Democrats, they’re not going to vote 

for Republicans, they’re going to vote no matter what we do, they’re going to vote.” 

38. On May 4, 2018,  the Department of Homeland Security announced that it would 

not be renewing the Temporary Protected Status designation for immigrants from Honduras.  

39. On May 7, 2018, Jeff Sessions announced a “zero tolerance” policy for 

immigrants, including separating children from parents who cross the border unlawfully. 

40. On May 16, 2018, Donald Trump stated:  “We have people coming into the 

country, or trying to come in — we’re stopping a lot of them. . . You wouldn’t believe how bad 

these people are. These aren’t people, these are animals, and we’re taking them out of the 

country at a level and at a rate that’s never happened before.” 
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41. On May 22, 2018, Besty DeVos testified that public schools can choose to call 

ICE to report potentially undocumented students. 

42. On or about January 31, 2017, the Trump Administration drafted an Executive 

Order which, among other things, directed the Census Bureau, to include “questions to determine 

U.S. citizenship and immigration status” on the 2020 Decennial Census.   

43. A background memo to the draft Executive Order stated that its purpose was to 

“fulfill several campaign promises by aligning immigration policies with the national interest.” 

44. The background memo further stated that the provisions in the draft Executive 

Order were intended to address “the flow of illegal entries and visa overstays” and the “unlawful 

employment of aliens.” 

45. Neither the draft Executive Order nor the background memo made any mention of 

any aspect of the Voting Rights Act. 

46.  Neither the draft Executive order nor the background memo suggested in any 

other way that the Trump Administration’s desire to add a citizenship question to the 2020 

Census was motivated in any way by any aspect of the Voting Rights Act.  

47. Defendant Ross was aware of the draft Executive Order prior to the end of 

February 2017. 

48. Defendant Ross was aware, prior to the end of February 2017, of the desire of the 

Trump Administration to add a citizenship question to the 2020 Census. 

49. Defendant Ross understood by the spring of 2017 that “other senior 

Administration officials” referenced in his Supplemental Memorandum of June 21, 2018 wanted 

the 2020 Census to include a citizenship question. 
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50. Defendant Ross knew by the spring of 2017 that President Trump wanted the 

2020 Census to include a citizenship question. 

51. Defendant Ross knew by the spring of 2017 that Steven Bannon wanted the 2020 

Census to include a citizenship question. 

52. Defendant Ross knew by the spring of 2017 that Stephen Miller wanted the 2020 

Census to include a citizenship question. 

53. Defendant Ross knew by the spring of 2017 that Kris Kobach wanted the 2020 

Census to include a citizenship question. 

54. In March 2017, Defendant Ross asked Earl Comstock a question about whether 

noncitizens were included in the census. 

55. On March 10, 2017, Mr. Comstock sent Defendant Ross an email in response to 

Defendant Ross’ question.  The response included an article entitled “The Pitfalls of Counting 

Illegal Immigrants.”  

56. On April 5, 2017 Defendant Ross discussed the addition of a citizenship question 

on the 2020 Census with Steven Bannon. 

57. During his conversation with Mr. Bannon on April 5, 2017, Mr. Bannon advised 

Defendant Ross that he wanted a citizenship question included on the 2020 Census. 

58. Before the end of February 2017, Defendant Ross concluded that the 2020 Census 

should include a citizenship question. 

59. Before the end of March 2017, Defendant Ross concluded that the 2020 Census 

should include a citizenship question. 

60. Before the end of April 2017, Defendant Ross concluded that the 2020 Census 

should include a citizenship question. 
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61. Before the end of April 2017 Defendant Ross requested others in the Commerce 

Department to do what was necessary to include a citizenship question in the 2020 Census. 

62. On May 2, 2017 Defendant Ross emailed Earl Comstock, the Director of Policy at 

Commerce, stating that he was “mystified why nothing have [sic] been done in response to my 

months old request that we include the citizenship question [on the 2020 Census].” 

63. On May 2, 2017 Mr. Comstock responded to Defendant Ross promising “on the 

citizenship question we will get that in place.”  

64. Mr. Comstock further advised Defendant Ross on May 2, 2017 that he had been 

advised it would be necessary to “work with Justice to get them to request that citizenship be 

added back to a census question….” 

65. Prior to May 2017 the Department of Justice had not been approached by anyone 

in Commerce to request the addition of the citizenship question to the 2020 Census. 

66. Prior to May 2017 the Department of Justice had not requested that the citizenship 

question be added to the 2020 Census.    

67. On May 4, 2017, Mr. Comstock contacted the Department of Justice. 

68. On May 4, 2017, Mr. Comstock contacted the Department of Justice for the 

purpose of adding a citizenship question to the 2020 Census.  

69. When Mr. Comstock contacted the Department of Justice on May 4, 2017 for the 

purpose of adding a citizenship question to the 2020 Census, Mr. Comstock was not seeking to 

promote more effective enforcement of the Voting Rights Act. 

70. After May 2, 2017, Mr. Comstock conversed with James McHenry at the 

Department of Justice for the purpose of adding a citizenship question to the 2020 Census. 

71. James McHenry has no responsibility for enforcement of the Voting Rights Act. 
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72. At the time Mr. Comstock contacted James McHenry for the purpose of adding a 

citizenship question to the 2020 Census, Mr. Comstock was not seeking to promote more 

effective enforcement of the Voting Rights Act. 

73. After May 2, 2017, Mr. Comstock contacted the Department of Homeland 

Security for the purpose of adding a citizenship question to the 2020 Census. 

74. The Department of Homeland Security has no responsibility for enforcement of 

the Voting Rights Act. 

75. At the time Mr. Comstock contacted the Department of Homeland Security for 

the purpose of adding a citizenship question to the 2020 Census, Mr. Comstock was not seeking 

to promote more effective enforcement of the Voting Rights Act. 

76. After May 2, 2017, Mr. Comstock contacted Eugene (Gene) Hamilton for the 

purpose of adding a citizenship question to the 2020 Census. 

77. Eugene (Gene) Hamilton has no responsibility for enforcement of the Voting 

Rights Act. 

78. At the time Mr. Comstock contacted Eugene (Gene) Hamilton for the purpose of 

adding a citizenship question to the 2020 Census, Mr. Comstock was not seeking to promote 

more effective enforcement of the Voting Rights Act. 

79. Since Donald Trump’s election, Eugene (Gene) Hamilton was in contact with 

Kris Kobach regarding immigration policy. 

80. During the spring of 2017, and prior to any request from the Department of 

Justice to add the citizenship question to the 2020 Census, Defendant Ross had a telephone 

conversation with Kris Kobach concerning his desire to have a citizenship question added to the 

2020 Census. 
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81. On July 14, 2017, Mr. Kobach emailed Defendant Ross.   

82. On July 14, 2017, Mr. Kobach wrote to Defendant Ross to remind Defendant 

Ross of their prior telephone discussion “a few months ago” and further stated that the absence 

of such a question, in his view, “leads to the problem that aliens who do not actually ‘reside’ in 

the United States are still counted for congressional apportionment.” 

83. On July 21, 2017, Mr. Kobach emailed Wendy Teramoto, Defendant Ross’ Chief 

of Staff, attaching his email to Mr. Ross stating that he had spoken to Defendant Ross about the 

addition of  citizenship question to the 2020 Census “at the direction of Steve Bannon . . . .” 

84. On July 25, 2017, Defendant Ross had a further telephone conversation with Mr. 

Kobach concerning the addition of the citizenship question to the 2020 Census. 

85. During the course of their discussion, Defendant Ross and Mr. Kobach discussed 

the potential effect of adding the citizenship question on apportionment based on residence of 

non-citizens. 

86. On August 7, 2017, Defendant Ross attended a dinner with Donald Trump. 

87. In August 2017, Defendant Ross discussed adding a citizenship question to the 

decennial census with Donald Trump. 

88. In August 2017, Defendant Ross discussed adding a citizenship question to the 

decennial census with Jeff Sessions. 

89. In August 2017, Defendant Ross inquired whether Jeff Sessions would support, 

and if so, request, inclusion of a citizenship question on the 2020 Census. 

90. In August 2017, Defendant Ross discussed adding a citizenship question to the 

decennial census with members of the Trump Administration. 
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91. On August 8, 2017, Defendant Ross emailed Mr. Comstock asking “where is DOJ 

in their analysis” of whether to request the addition of a citizenship question to the 2020 Census. 

92. Defendant Ross’ email of August 8, 2017 further advised Mr. Comstock that ‘[i]f 

they [the Department of Justice] still have not come to a conclusion please let me know your 

contact person and I will call the AG.” 

93. Mr. Comstock responded to Defendant Ross on August 8, 2017 stating that he 

would get back to him with the requested information.   

94. The Department of Justice had not agreed to request the addition of the 

citizenship question to the 2020 Census prior to August 8, 2017. 

95. From May through September 2017, Mr. Comstock attempted to identify 

someone outside the Census Bureau who would make a request for the addition of a citizenship 

question to the 2020 Census. 

96. On September 8, 2017, Mr. Comstock reported on his efforts to identify someone 

who would request the addition of the citizenship question to the 2020 Census.  He advised that, 

as of that date, he had not been successful. 

97. On or about September 13, 2017, Defendant Ross and Jeff Sessions spoke about 

addition of a citizenship question to the 2020 Census. 

98. On or about September 13, 2017, Defendant Ross inquired whether Jeff Sessions 

would support, and if so, request, inclusion of a citizenship question on the 2020 Census. 

99. On or about September 13, 2017, Defendant Ross inquired whether Jeff Sessions 

would support, and if so, request, inclusion of a citizenship question on the 2020 Census as 

consistent with and useful for enforcement of the Voting Rights Act. 
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100. Prior to the discussion between Jeff Sessions and Defendant Ross on September 

13, 2017, the Department of Justice had not agreed to request the addition of the citizenship 

question to the 2020 Census. 

101. Prior to the discussion between Jeff Sessions and Defendant Ross on September 

13, 2017, the Department of Justice had not requested the addition of a citizenship question to 

promote enforcement of the Voting Rights Act. 

102. In November 26, 2017, Defendant Ross was present at Mar-a-Lago. 

103. On or about November 26, 2017, Defendant Ross conversed with President 

Trump. 

104. During the conversation on or about November 26 between Defendant Ross and 

President Trump, one of the topics discussed between Defendant Ross and Mr. Trump was the 

addition of a citizenship question to the 2020 Census. 

105. On November 27, 2017 Defendant Ross emailed Peter Davidson, General 

Counsel of the Department of Commerce, stating that “Census is about to begin translating the 

questions into multiple language and has let the printing contract.  We are out of time.  Please set 

up a call for me tomorrow with whoever is the responsible person at Justice.  We must get this 

resolved.”   

106. Mr. Davidson responded to Defendant Ross on November 28, 2017 stating that he 

would brief him the following morning. 

107. In sworn testimony before the House of Representatives on March 20, 2018, in 

response to a question as to whether President Trump or other White House officials had directed 

Defendant Ross to add the citizenship question to the decennial census, Defendant Ross testified 
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that the Department of Commerce was responding “solely” to the Department of Justice’s 

request. 

108. In sworn testimony before the House of Representatives on March 22, 2018, 

Defendant Ross testified that the Department of Justice initiated the request for the inclusion of 

the citizenship question on the decennial census. 

109. In sworn testimony before the Senate on May 10, 2018, Defendant Ross testified 

that the Department of Justice was the agency that made the request of the Department of 

Commerce to add the citizenship question to the decennial census. 

110. Prior to December 11, 2017, neither the Department of Justice nor any other 

government agency had requested that a citizenship question be added to the 2020 Census. 

111. On December 12, 2017 the Department of Justice sent a letter to Dr. Ron Jarmin, 

Acting Director of the Census Bureau, requesting the addition of the citizenship question. 

112. Prior to December 2017 neither Dr. Jarmin nor others in the Census Bureau had 

been advised of Defendant Ross’ desire to include a citizenship question on the 2020 Census. 

113. Prior to December 2017, neither Dr. Jarmin nor others in the Census Bureau were 

requested to provide their views on the effect of adding a citizenship question to the 2020 

Census. 

114. Commencing in mid-December,  Census Bureau experts analyzed the effect of 

adding a citizenship question to the 2020 Census in terms of both its utility to the goals stated in 

the Department of Justice request and other impact on the conduct of the 2020 Census and the 

reliability of the data obtained. 
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115. At no time did officials from the Census Bureau meet with officials from the 

Department of Justice to discuss the Department of Justice’s request to add a citizenship question 

to the decennial census.  

116. In sworn testimony before the Senate on May 10, 2018, Defendant Ross testified 

that the Department of Commerce had “spent a lot of time talking with Justice about the request” 

and that the Department of Commerce “truly believed” that the Department of Justice thought 

that they needed to add the citizenship question on the decennial census. 

117. At no time in all of their analysis of the effect of the proposed addition of a 

citizenship question to the 2020 Census have any of the Census Bureau officials recommended 

the addition of the question, either to achieve the goals stated in the Department of Justice 

request or to pursue other objectives of the decennial census.  

118. On January 19, 2018, following a month of detailed analysis, Karen Dunn Kelley, 

the Deputy Secretary of the Commerce Department, Ron S. Jarmin, the Acting Director of the 

Census Bureau, and Enrique Lama, the Acting Deputy Director of the Census Bureau sent 

Defendant Ross the analysis of the Census Bureau staff which recommended that the request of 

the Justice Department be satisfied either by maintaining the status quo where no citizenship 

question would be added (“Alternative A”) or by using administrative data from other agencies 

to augment the data provided by the Census, again with no citizenship question added to the 

decennial census (“Alternative C”).   

119. The January 19, 2018 memorandum of the Census Bureau developed a cautious 

estimate that an additional 5.1% of households with at least one noncitizen would not self-

respond to the citizenship question, and that households with all citizens would be unaffected by 

the change. 
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120. The January 19, 2018 memorandum of the Census Bureau stated that the addition 

of a citizenship question on the 2020 Census would increase the cost of the 2020 Census by at 

least $27.5 million. 

121. The January 19, 2018 memorandum of the Census Bureau stated that adding a 

citizenship question to the 2020 Census would lead to major potential quality and cost 

disruptions.  

122. The January 19, 2018 memorandum of the Census Bureau stated that there is a 

higher item non-response rate for the citizenship question among Hispanics and non-Hispanic 

blacks, as compared to other populations. 

123. The January 19, 2018 memorandum of the Census Bureau to Defendant Ross 

stated that of the three alternatives, “Alternative C best meets DoJ’s stated goals, is 

comparatively far less costly than Alternative B [which would add the citizenship question], does 

not increase response burden [on the 2020 Census], and does not harm the quality of the census 

count.” 

124. The January 19, 2018 memorandum of the Census Bureau further advised 

Defendant Ross that “Alternative B [adding the citizenship question] is very costly, harms the 

quality of the census count, and would use substantially less accurate citizenship status data than 

are available from administrative sources.” 

125. The January 19, 2018 memorandum of the Census Bureau provided Defendant 

Ross with nine single-spaced pages of analysis supporting each of these conclusions and their 

recommendation against adding a citizenship question to the 2020 Census.  

126. No official of the Census Bureau has ever advised Defendant Ross that any of the 

analyses in the January 18, 2018 memorandum were incorrect or invalid.   
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127. Following his review of the Census Bureau memorandum of January 19, 2018, 

Defendant Ross caused his subordinates to pose a series of questions to the Census Bureau staff 

concerning their analysis.  

128. The Census Bureau provided answers to Defendant Ross’ question in various 

drafts in February and early March 2018. 

129. In none of those answers did the Census Bureau withdraw their conclusion that 

the stated goals of the Department of Justice could best be met by using administrative data in 

conjunction with the standard census questions which would not include a citizenship question. 

130. In none of those answers did the Census Bureau withdraw their conclusion that 

adding a citizenship question would result in data that would be less beneficial to the stated goals 

of the Department of Justice, increase the cost of the 2020 Census, lead to a greater non-response 

rate, and jeopardize a complete census count. 

131. On or about January 26, 2018, Defendant Ross received a letter from the six prior 

Directors of the Census Bureau urging him not to add a citizenship question to the 2020 Census 

because it had not been sufficiently and properly tested and might well harm the Census as a 

whole. 

132. In mid-February Defendant Ross met with the Census Bureau staff and discussed 

their analyses and recommendations on the issue of the citizenship question. 

133. At the meeting in mid-February, the Census Bureau did not withdraw their 

recommendation in favor of using administrative data and against adding a citizenship question. 

134. On March 1, 2018 Deputy Secretary Kelley, Director Jarmin, and Assistant 

Director Lamas sent Defendant Ross an analysis comparing the relative merit of adding a 

citizenship question and using those results in combination with administrative data 
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(“Alternative D”) as opposed to using just administrative data without the addition of a 

citizenship question (“Alternative C”). 

135. The March 1, 2018 memorandum of the Census Bureau concluded that “inclusion 

of a citizenship question on the 2020 Census questionnaire is very likely to reduce the self-

response rate, pushing more households into Nonresponse Followup (NRFU).  Not only will this 

likely lead to more incorrect enumerations, but it is also expected to increase the number of 

persons who cannot be linked to the administrative data because NRFU PII is lower quality than 

the self-response data.” 

136. The March 1, 2018 memorandum of the Census Bureau concluded that 

“Alternative D [including the addition of the citizenship question] would result in poorer quality 

citizenship data than Alternative C [which would not add the citizenship question].  It 

[Alternative D] would still have all the negative cost and quality implications of Alternative B 

outlined in the draft January 19, 2018 memo to the Department of Commerce.” 

137. Defendant Ross reviewed the analyses and recommendations of the Census 

Bureau, which were supported by 18 pages of analysis and answers to Defendant Ross’ prior 

questions. 

138. Defendant Ross directed members of the Commerce Department staff to draft a 

memorandum justifying the addition of the citizenship question. 

139. In March 2018 the Commerce Department staff drafted a 4 page memorandum 

without consulting the Census Bureau officials, concluding that the Secretary would order the 

addition of a citizenship question to the 2020 Census. 

140. Defendant Ross stated in his March 26, 2018 Decisional Memorandum, that 

“neither the Census Bureau nor the concerned stakeholders could document that the response 
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rate would in fact decline materially,” despite the Census Bureau’s finding that adding a 

citizenship question to the 2020 Census would lead to a 5.1% decrease in self-response rates. 

141. Defendant Ross stated in his March 26, 2018 Decisional Memorandum that it was 

“difficult to assess” “non-response follow-up increases resulting from inclusion of the citizenship 

question would lead to increased costs,” despite the Census Bureau’s estimate that the decrease 

in self-response rates caused by adding a citizenship question to the 2020 Census would lead an 

increase in costs of at least $27.5 million. 
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