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November 12, 2018 
 
The Honorable Jesse M. Furman 
Thurgood Marshall U.S. Courthouse 
United States District Court for the Southern District of New York 
40 Centre Street, Room 2202 
New York, NY 10007 
 

RE: Plaintiffs’ letter-motion to designate materials for inclusion in the Administrative 
Record in State of New York, et al. v. U.S. Dep’t of Commerce, et al., 18-CV-2921 
(JMF). 

Dear Judge Furman, 

As part of the Census Bureau’s integrated communication campaign for the 2020 census, 
the Bureau’s Center for Survey Measurement conducted a series of 42 focus groups in March 
and April 2018 as part of the Census Barriers, Attitudes, and Motivators Study.  See Ex. 1 (Rule 
30(b)(6) dep. tr. 201-03); PX-161 at 10.  Twelve of these focus groups occurred before the 
Secretary’s decision to add a citizenship question was announced, and the summaries of those 
focus groups are contained at PX-15.  Because the information from those focus groups was 
before the agency at the time the decision was made, that material is properly considered part of 
the Administrative Record.  Plaintiffs therefore move to designate those portions of PX-15 as 
part of the Administrative Record in this action. See PX-15 at 1-2, 6-8, 9-11, 18-20, 26-28, 45-
48, 50, 53-54, 58). 

1.  The scope of the Administrative Record.  The Administrative Procedure Act requires 
the Court to conduct “plenary review of the Secretary’s decision, . . . to be based on the full 
administrative record that was before the Secretary at the time he made his decision.”  Citizens to 
Pres. Overton Park v. Volpe, 401 U.S. 402, 420 (1971); see also 5 U.S.C. § 706 (in evaluating 
agency action, “the court shall review the whole record”).  The “whole record” requirement is 
necessary to enable effective judicial review, because the § 706(2) standard requires the Court to 
determine, among other factors, whether the agency made a decision that “runs counter to the 
evidence” before it, or failed to offer a “rational connection between the facts found and the 
choice made.”  Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42-43 
(1983). 

The “whole record” includes all of the materials before the agency at the time of the 
decision, not merely the subset directly reviewed by the final decisionmaker, and not merely the 
subset of materials that purportedly support the ultimate decision. See Walter O. Boswell Mem. 
Hosp. v. Heckler, 749 F.2d 788, 792 (D.C. Cir. 1984) (“To review less than the full 
administrative record might allow a party to withhold evidence unfavorable to its case.”); see 
also Bar MK Ranches v. Yuetter, 994 F.2d 735, 739 (10th Cir. 1993) (“The complete 
administrative record consists of all documents and materials directly or indirectly considered by 
the agency.”); Thompson v. U.S. Dep’t of Labor, 885 F.2d 551, 555 (9th Cir. 1989); Amfac 
Resorts, L.L.C. v. U.S. Dep’t of the Interior,143 F. Supp. 2d 7, 12 (D.D.C. 2001) (the 
administrative record includes work, recommendations, and other materials considered by 
subordinates).  
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2.  Summaries of the March 2018 CBAMS focus groups should be considered part of the 
Administrative Record.  The Center for Survey Measurement within the Census Bureau conducts 
questionnaire testing and qualitative research, including content recognition, questionnaire 
layout, focus groups, and related behavioral science research.  Ex. 1 (Rule 30(b)(6) dep. tr. at 29-
30).  As part of the Census Bureau’s integrated communication campaign for the 2020 census, 
CSM conducted a series of 42 focus groups in the spring of 2018 through the “Census Barriers, 
Attitudes, and Motivators Study,” or CBAMS.  See id. (Rule 30(b)(6) dep. tr. 201-03); PX-161 at 
10.  Twelve of those 42 focus groups were conducted before the Secretary’s decision to add a 
citizenship question to the census was announced on March 26, 2018.  Id. (Rule 30(b)(6) dep. tr. 
at 203); PX-161 at 5; PX-1 at AR 1313.   

The original transcripts of the CBAMS focus groups were not discoverable in this 
litigation because of the Title 13 prohibition on disclosing individually identifiable census 
information, see Docket No. 398 at 2; see also Tr. of 10/24 Hearing at 22-23, and the “audience 
summary reports” and “after action reports” that appear at PX-15 were produced instead.  
Defendants represented that these reports were based on “an approved protocol for disclosure 
avoidance review of summaries of qualitative research produced from activities like focus 
groups,” and that the summaries “are an attempt by the [Disclosure Review Board] and census to 
release as much data as possible.”  Docket No. 398-1.  In other words, by Defendants’ own 
representation, the summaries contained at PX-15 are the most accurate memorialization 
available of the substance of the CBAMS focus groups. 

Defendants assert that the information from these twelve focus groups – although 
conducted before the Secretary announced his decision on March 26 – was not available to the 
agency until after that decision; and that this material should therefore be excluded from the 
Administrative Record.  But Dr. Abowd testified to the exact opposite, stating on behalf of the 
Census Bureau that the focus group results were in fact relayed to and considered by the Census 
Bureau in real time:  “So far, the results from the CBAMS focus groups have been directly fed 
back to decennial, and the new training materials are being developed and those are an input to 
them.  So although we have to work fast, we’re not so bureaucratic that we can’t process new 
information when we get it.”  Ex. 1 (Rule 30(b)(6) dep. tr. at 207).  And the “after action reports” 
contained at PX-15 themselves make clear that although the focus groups were principally 
implemented by the Census Bureau’s contractor, Young & Rubicam, Census Bureau employees 
attended each focus group either in person or by remote video feed.  See, e.g., PX-15 at 32 (“We 
were also able to stream this feed to remote participants, though some Census participants were 
not able to access behind the firewalls of their government computers.”); id. at 39 (noting 
feedback to moderators from on-site census staff).  The Census Bureau was therefore well aware 
of the focus group observations as they were occurring, and the information in PX-15 relating to 
the focus groups conducted before the Secretary’s decision is properly considered to have been 
before the agency at the time the decision was made.1 

                                                 
1 Even absent this evidence of real-time feedback to – and direct participation by – Census Bureau employees, the 
information learned by the Young & Rubicam contractors should be considered information possessed by the 
agency under the “consultant corollary.”  Cf. Dep’t of Interior v. Klamath Water Users Protective Ass’n, 532 U.S. 1, 
10 (2001) (when an outside consultant acts analogously to an agency employee, “the records submitted by outside 
consultants played essentially the same part in an agency’s process of deliberation as documents prepared by agency 
personnel might have done”). 
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Nor are these summaries excludable from the Administrative Record simply because the 
memorializations themselves post-date the Secretary’s decision.  Defendants themselves 
included several dozen memos in their original Administrative Record compilation that reflect 
post-call summaries (prepared after the Secretary’s March 26 announcement) of conversations 
the Secretary had during his pre-announcement stakeholder outreach.  E.g., AR 1194, 1198-
1209, 1213-1216, 1221, 1256-1261, 1274-1276.  And Defendants have represented that the 
CBAMS focus groups summaries contained at PX-15 are an accurate characterization of the 
substance of the information that was before the agency regarding the CBAMS focus groups, and 
that the summaries were prepared based on an “approved protocol” for “summaries of 
qualitiative research.”  Docket No. 398-1.  That the summaries were themselves compiled only 
after the focus groups took place does nothing to undercut Plaintiffs’ showing that the substance 
of the information contained in those summaries was known to and considered by the agency in 
March 2018. 

The pages from PX-15 that consist of audience summary reports and after action reports 
of the twelve focus groups conducted before the Secretary’s decision should therefore be 
included in the Administrative Record.  See PX-15 at 1-2, 6-8 (as related to Location 1), 9-11, 
18-20, 26-28 (as related to Location 1), 45-48, 50, 53-54, 58. 

Respectfully submitted,  
 

BARBARA D. UNDERWOOD 
Attorney General of the State of New York  
 
By: /s/ Matthew Colangelo 
Matthew Colangelo, Executive Deputy Attorney General 
Elena Goldstein, Senior Trial Counsel 
Office of the New York State Attorney General 
28 Liberty Street 
New York, NY 10005 
Phone: (212) 416-6057 
matthew.colangelo@ag.ny.gov 
 
Attorneys for the State of New York Plaintiffs 

 
 
ARNOLD & PORTER KAYE SCHOLER LLP 
AMERICAN CIVIL LIBERTIES UNION 
 
By: /s/ John A. Freedman 

  
Dale Ho 
American Civil Liberties Union Foundation 
125 Broad St. 
New York, NY 10004 
(212) 549-2693 
dho@aclu.org 

Andrew Bauer 
Arnold & Porter Kaye Scholer LLP 
250 West 55th Street 
New York, NY 10019-9710 
(212) 836-7669 
Andrew.Bauer@arnoldporter.com 
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Sarah Brannon* 
American Civil Liberties Union Foundation 
915 15th Street, NW 
Washington, DC 20005-2313 
202-675-2337   
sbrannon@aclu.org 
* Not admitted in the District of Columbia; 
practice limited pursuant to D.C. App. R. 
49(c)(3). 
 

John A. Freedman  
Arnold & Porter Kaye Scholer LLP 
601 Massachusetts Avenue, N.W. 
Washington, DC 20001-3743 
(202) 942-5000 
John.Freedman@arnoldporter.com  
 

Perry M. Grossman 
New York Civil Liberties Union Foundation 
125 Broad St. 
New York, NY 10004 
(212) 607-3300 601 
pgrossman@nyclu.org 

 

 
 
Attorneys for the NYIC Plaintiffs 
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