
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

DAN MCCONCHIE, in his official capacity as 

Minority Leader of the Illinois Senate and individually 

as a registered voter, JIM DURKIN, in his official 

capacity as Minority Leader of the Illinois House of 

Representatives and individually as a registered voter, 

the REPUBLICAN CAUCUS OF THE ILLINOIS 

SENATE, the REPUBLICAN CAUCUS OF THE 

ILLINOIS HOUSE OF REPRESENTATIVES, and 

the ILLINOIS REPUBLICAN PARTY, 

Plaintiffs, 

 

vs. 

CHARLES W. SCHOLZ, IAN K. LINNABARY, 

WILLIAM M. MCGUFFAGE, WILLIAM J. 

CADIGAN, KATHERINE S. O’BRIEN, LAURA K. 

DONAHUE, CASANDRA B. WATSON, and 

WILLIAM R. HAINE, in their official capacities as 

members of the Illinois State Board of Elections, 

EMANUEL CHRISTOPHER WELCH, in his official 

capacity as Speaker of the Illinois House of 

Representatives, the OFFICE OF SPEAKER OF THE 

ILLINOIS HOUSE OF REPRESENTATIVES, DON 

HARMON, in his official capacity as President of the 

Illinois Senate, and the OFFICE OF THE 

PRESIDENT OF THE ILLINOIS SENATE, 

Defendants. 

Case No. 1:21-cv-03091 

 

Circuit Judge Michael B. Brennan 

Chief District Judge Jon E. DeGuilio 

District Judge Robert M. Dow, Jr. 

 

Three-Judge Court 

Pursuant to 28 U.S.C. § 2284(a) 

 

 

PLAINTIFFS’ COMBINED MOTION FOR EXPEDITED BRIEFING SCHEDULE 

WITH RESPECT TO PENDING DISPOSITIVE MOTIONS AND OPPOSITION TO 

DEFENDANTS’ MOTION TO ADJOURN THE EXPERT DISCOVERY SCHEDULE 

AND SET A STATUS CONFERENCE FOR SEPTEMBER 1, 2021 

 

 Plaintiffs hereby move this Court, pursuant to Federal Rule of Civil Procedure 6 and 

Northern District of Illinois Local Rule 78.3, for entry of an expedited briefing schedule with 

respect to the three dispositive motions currently pending before the Court:  (1) the Motion to 

Dismiss [Dkt. No. 66] filed by the individual members of the Illinois State Board of Elections 
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(“Board Members”); (2) Plaintiffs’ Motion for Summary Judgment [Dkt. No. 76]; and (3) the 

Motion to Dismiss [Dkt. No. 80] filed by Speaker Welch, President Harmon, and their respective 

offices (“Leadership Defendants”).  Plaintiffs respectfully request the Court order the parties to 

respond to these motions by Wednesday, August 25, 2021 and file replies by Friday, August 27, 

2021.  This expedited schedule is appropriate and necessary to allow the Court to decide the issues 

presented in these pending motions—including the main issue in this case, the constitutionality of 

the legislative redistricting plan—prior to the August 31, 2021 special session of the General 

Assembly, at which the Leadership Defendants will improperly attempt to pass a new legislative 

redistricting map. 

In the interest of efficiency and in light of the expedited presentment date, Plaintiffs also 

combine this motion with an opposition to the Leadership Defendants’ Motion to Adjourn the 

Expert Discovery Schedule and Set Status Conference for September 1, 2021 [Dkt. No. 82] 

(“Motion to Adjourn”), which was filed on August 20, 2021, the last business day before the parties 

are due to exchange opening expert reports. 

In support of this combined motion and opposition, Plaintiffs state as follows: 

1. On May 28, 2021, the General Assembly passed, on a purely partisan roll call, the 

current version of the state legislative redistricting plan (the “Redistricting Plan” or “Plan”) using 

population estimates from the American Community Survey (“ACS”).  Governor Pritzker 

approved the Plan on June 4, 2021. 

2. Only five days later, on June 9, 2021, Plaintiffs filed the initial Complaint in this 

matter, which challenges the Redistricting Plan because the General Assembly drew the legislative 

map in the Plan before the U.S. Census Bureau released the official population counts from the 

2020 Census (the “PL 94-171 Data”).  Even after the General Assembly was warned by many 
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groups historically involved in redistricting, such as MALDEF and Common Cause, that a map 

drawn with ACS data would fail, the General Assembly ignored those warnings and passed a Plan 

that included House and Senate Districts that are not substantially equal in population.1  The Plan 

therefore violates the “one person, one vote” principle guaranteed by the Equal Protection Clause. 

3. A Three-Judge Court was convened and set an expedited schedule, with opening 

expert reports due on August 23rd, rebuttal reports due on September 1st, expert discovery to close 

by September 6th, and trial scheduled for September 27-29th.  Order [Dkt. No. 41]; Minute Entry 

[Dkt. No. 52].  The expert discovery schedule closely matches the schedule proposed by the 

Leadership Defendants, which “[took] into consideration the anticipated release of the [PL 94-171 

Data] on August 16, 2021.”  [Dkt. No. 48]. 

4. The Census Bureau released the PL 94-171 Data on August 12, 2021, several days 

earlier than anticipated.  Consistent with the Court’s prior comments that this case is relatively 

straightforward (see July 14, 2021 Hearing Tr. [Dkt. No. 70-2] at 26:23-27:9), within an hour of 

its release, Plaintiffs’ expert, Dr. Jowei Chen, was able to analyze the data and calculate the 

populations of the House and Senate Districts in the Plan.  Affidavit of Dr. Jowei Chen (“Chen. 

Aff.”) [Dkt. No. 79-1], ¶ 14.  Dr. Chen’s calculations demonstrate that the map in the Redistricting 

Plan has a maximum population deviation nearly three times the Supreme Court’s 10% limit:  

29.88% for House Districts and 20.25% for Senate Districts.  Id. ¶¶ 16-18.  These same 

calculations have been independently confirmed by the expert witness for the Contreras plaintiffs 

and by numerous media sources.2  On August 19, 2021, Plaintiffs filed their Motion for Summary 

                                                 
1  See, e.g., Statement on Appropriate Data for Redistricting 

(https://www.lwv.org/sites/default/files/2021-

04/Statement%20on%20Appropriate%20Data%20for%20Redistricting.pdf). 

2  See Plaintiffs’ Statement of Material Facts, Motion to Adjourn, Contreras, et al. v. Illinois 

State Board of Elections, et al., No. 1:21-cv-03139 (“Contreras”) [Dkt. No. 66] at ¶ 34; 

Case: 1:21-cv-03091 Document #: 86 Filed: 08/21/21 Page 3 of 10 PageID #:656



 

4 

 

Judgment, which asks this Court to hold that the Redistricting Plan is unconstitutional and grant 

Plaintiffs their requested declaratory, injunctive, and prospective equitable relief.  

5. On August 20, 2021, just one day after Plaintiffs’ filed their Motion for Summary 

Judgment and the last business day before the parties are scheduled to exchange opening expert 

reports, the Leadership Defendants filed their Motion to Adjourn.  Apparently recognizing that 

their Redistricting Plan is unconstitutional, invalid, and void ab initio, the Leadership Defendants 

now inform the Court and the parties, for the first time, that they intend to convene a special session 

of the Illinois General Assembly on August 31, 2021, at which time they expect to pass “an 

amended plan,” which they assert will be signed by Governor Pritzker “shortly following the 

special session.”  Motion to Adjourn at 1.3   

6. In light of this special session, the Leadership Defendants request that the Court 

“adjourn” the expert discovery schedule, which has been in place since July 30th, and essentially 

stay all expert discovery.  Although the Leadership Defendants do not explicitly ask the Court to 

extend or strike the September 27-29th trial dates, the case could not be ready for trial at that time 

without expert discovery, as even the Leadership Defendants concede that many important 

                                                 

“Population differences between districts should doom Democrat-draw map, GOP leaders say,” 

The State Journal-Register (Aug. 16, 2021) (https://www.sj-

r.com/story/news/2021/08/16/republicans-differences-among-legislative-districts-exceed-

maximums/8151228002/); “CAPITOL RECAP:  Census numbers unveiled; ‘uncertainty’ about 

evictions in Illinois,” The Vedette (Aug. 20, 2021) (https://www.thevedette.com/capitol-recap-

census-numbers-unveiled-uncertainty-about-evictions-in-illinois-3/). 

3  Also on August 20, 2021, the Leadership Defendants filed a similar motion to adjourn the 

expert discovery schedule in the companion Contreras case.  Motion to Adjourn, Contreras [Dkt. 

No. 56].  Later that same day, the plaintiffs in that case filed a response in opposition to the motion.  

Opposition, Contreras, [Dkt. No. 62].  Plaintiffs concur with the reasoning in the plaintiffs’ 

opposition in Contreras and adopt and incorporate the arguments in that brief as if fully set forth 

herein. 
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questions in this case will need to “be answered almost entirely through experts.”  Motion to 

Adjourn at 2. 

7. The Leadership Defendants now essentially concede that their current Redistricting 

Plan cannot survive.  Rather than defending the Plan, the Leadership Defendants instead are 

impermissibly attempting to undermine the role of this Court in protecting Illinois citizens’ federal 

constitutional rights and undercut the basis for this litigation by reconvening the General Assembly 

to pass another map over three months after deliberately enacting an unconstitutional map without 

the proper population data.  The Leadership Defendants cannot and should not be allowed to usurp 

the Court’s role in fashioning a remedy to their unconstitutional actions.  It is well established that 

courts have a role in overseeing the process for drafting a new map when the state legislature fails 

to draw a map that complies with constitutional requirements.4 

8. Moreover, under the Illinois Constitution, the General Assembly now has no 

authority to draw a new legislative map.  By failing to pass a valid, constitutional legislative map 

by June 30, 2021, the General Assembly permanently lost the ability to pass a map for this 

redistricting cycle.  Ill. Const. 1970, art. IV, § 3(b).  Because no valid map was enacted by June 

30th, the authority for drawing a map permanently and irrevocably shifted to the legislative 

                                                 
4  See Sanchez v. State of Colo., 97 F.3d 1303, 1329 (10th Cir. 1996) (“Order[ing] the State 

to implement a remedial plan of redistricting consistent with this opinion.”); Johnson v. Miller, 

864 F. Supp. 1354, 1393 (S.D. Ga. 1994) (“Reserve[ing] decision and jurisdiction to reconfigure 

the Eleventh Congressional District in a manner consistent with this opinion and after reviewing 

the parties’ suggestions.”), aff’d and remanded, 515 U.S. 900 (1995); Vera v. Richards, 861 F. 

Supp. 1304, 1345 (S.D. Tex. 1994) (ordering “relief, consistent with this opinion . . ., upon written 

submission by the parties), aff’d sub nom. Bush v. Vera, 517 U.S. 952 (1996); Covington v. North 

Carolina, 283 F. Supp. 410, 458 (M.D.N.C. 2018) (adopting in part special master’s recommended 

plan for redistricting), aff’d in part, rev’d in part, 138 S. Ct. 2548 (2018); Diaz v. Silver, 978 F. 

Supp. 96, 131 (E.D.N.Y. 1997) (ordering “the New York Legislature [to] develop . . . a new 

Congressional redistricting plan in conformity with this court’s opinion” and “a remedial hearing 

on the status of the Legislature’s redistricting efforts”), aff’d, 522 U.S. 801 (1997). 
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redistricting commission.  Id.  Only the commission, not the General Assembly, now has authority 

to draw a new map.  Id.  Thus, any map passed by the General Assembly at its August 31, 2021 

special session will be likewise be void ab initio and lack the full force and effect of law.  

Accordingly, the special session has no effect on any of the issues in this case, and there is no basis 

to adjourn or delay expert discovery due to the scheduling of the special section. 

9. The Leadership Defendants assert that the redistricting commission has no role here 

because the General Assembly was able to pass a Plan that was approved by Governor Pritzker 

before June 30th, regardless of whether the Plan is ultimately found to be valid and constitutional.  

See Motion to Adjourn at 5-6.  This is nonsensical.  Under the Leadership Defendants’ 

interpretation, the June 30th deadline for the General Assembly to enact a plan would be 

meaningless.  Indeed, the General Assembly could simply re-enact the exact same map from the 

prior decade before June 30th, wait until someone files a lawsuit challenging the map, allow the 

lawsuit to progress for several months, and then reconvene another session later in the year to re-

do the map.  This would dramatically undermine the role of the legislative redistricting 

commission, which was enshrined in the Illinois Constitution and ratified by Illinois citizens, not 

to mention subvert the Court’s proper role in ensuring that federal constitutional rights are upheld. 

10. The Leadership Defendants also assert that the General Assembly had a 

“constitutional duty” to pass a plan by June 30th and that it used “the best population data 

available” in light of the unavailability of the PL 94-171 Data.  Motion to Adjourn at 5-6.  To the 

contrary, the Illinois Constitution provides a perfectly viable option when the General Assembly 

is unable to pass a valid plan by June 30th—the creation of a legislative redistricting commission.  

Ill. Const. 1970, art. IV, § 3(b).  Indeed, the use of a legislative redistricting commission has been 

the norm in Illinois.  Since 1970, five valid legislative redistricting plans have been enacted, but 
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the General Assembly has directly approved a new plan only once—in 2011.  Following each of 

the four decennial censuses before 2010 (i.e., 1970, 1980, 1990, and 2000), a commission was 

constituted to enact a plan.  This time, however, the General Assembly chose to violate the federal 

constitutional rights of Plaintiffs and other Illinois citizens by passing an unconstitutional and 

invalid Redistricting Plan with severely unequal districts.  The General Assembly cannot now 

attempt a “do-over” to correct this violation. 

11. Even if the General Assembly could pass a new, valid redistricting plan at this time 

(for the reasons stated above, it cannot), there is no guarantee that the General Assembly will vote 

for such a plan, or that Governor Pritzker will ultimately sign it into law—rather it is pure 

speculation by the Leadership Defendants.  Indeed, if any bill is to be passed at the special session, 

the bill will require the vote of three-fifths of the members in each house, not a simple majority.  

See Ill. Const. 1970, art. IV § 10; 5 ILCS 75/2.  In addition, the Leadership Defendants offer no 

support for the idea that Governor Pritzker will sign any new redistricting plan after the special 

session, and the Governor has not committed to doing so.5  Accordingly, there is no basis to delay 

expert discovery or any other proceedings in this matter.  The Court should thus deny the 

Leadership Defendants’ Motion to Adjourn. 

12. Moreover, because of the Leadership Defendants’ improper attempts to undermine 

this Court’s role in overseeing the creation of a new, valid plan, the Court should set an expedited 

briefing schedule on the three dispositive motions that are currently pending before the Court.  This 

                                                 
5  See “Count them?  GOP says census figures prove political maps drawn by Democrats are 

‘unusable, unlawful,’” Chicago Sun Times (Aug. 16, 2021) 

(https://chicago.suntimes.com/elections/2021/8/16/22627560/republicans-census-figures-

estimates-redistricting-remap-mcconchie-durkin-pritzker-democrats-lawsuit) (quoting Governor 

Pritzker as saying “To the extent that there are changes that will need to be made, that’s certainly 

something the legislature will need to take up and I’ll consider.”). 
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schedule would allow the Court to resolve a number of important issues, including the primary 

issue in this case—the constitutionality of the Redistricting Plan—prior to the August 31, 2021 

special session.  The expedited briefing schedule would also allow the parties to narrow the 

remaining issues in the case for expert depositions and trial.6 

WHEREFORE, for the reasons set forth above, Plaintiffs respectfully request that the Court  

set an expedited briefing schedule with respect to the Motions to Dismiss filed by the Board 

Members and the Leadership Defendants and Plaintiffs’ Motion for Summary Judgment and 

require the parties to file responses to these motions by Wednesday, August 25, 2021 and file 

replies by Friday, August 27, 2021.  Plaintiffs also respectfully request that the Court deny the 

Leadership Defendants’ Motion to Adjourn.

 

Dated: August 21, 2021    Respectfully submitted, 

/s/ Phillip A. Luetkehans              

Phillip A. Luetkehans  

Brian J. Armstrong 

LUETKEHANS, BRADY, GARNER & 

ARMSTRONG, LLC 

105 E. Irving Park Road 

Itasca, Illinois  60143 

Tel: (630) 760-4601 

Fax: (630) 773-1006 

pal@lbgalaw.com 

bja@lbgalaw.com 

 

Counsel for Plaintiffs Dan McConchie, in his 

official capacity as Minority Leader of the 

Illinois Senate and individually as a registered 

voter, Jim Durkin, in his official capacity as 

Minority Leader of the Illinois House of 

/s/ Charles E. Harris, II              

Charles E. Harris, II 

Mitchell D. Holzrichter 

Thomas V. Panoff 

Christopher S. Comstock 

Heather A. Weiner 

Christopher A. Knight 

Joseph D. Blackhurst 

MAYER BROWN LLP 

71 South Wacker Drive 

Chicago, Illinois  60606 

Tel: (312) 782-0600 

Fax: (312) 701-7711 

charris@mayerbrown.com 

mholzrichter@mayerbrown.com 

tpanoff@mayerbrown.com 

ccomstock@mayerbrown.com 

                                                 
6  Absent the Court granting the requested expedited briefing schedule, Plaintiffs may need 

to move for preliminary or other injunctive relief to preserve the status quo and prevent 

enforcement of any map that is passed at the special session.  Plaintiffs reserve their right to seek 

such relief at any appropriate time in the future. 
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Representatives and individually as a registered 

voter, the Republican Caucus of the Illinois 

Senate, and the Republican Caucus of the 

Illinois House of Representatives  

 

/s/ Ricardo Meza 

Ricardo Meza 

Meza Law 

161 N. Clark Street, Suite 1600 

Tel: (312) 802-0336 

rmeza@meza.law 

 

Counsel for Plaintiffs Dan McConchie, in his 

official capacity as Minority Leader of the 

Illinois Senate and individually as a registered 

voter, Jim Durkin, in his official capacity as 

Minority Leader of the Illinois House of 

Representatives and individually as a registered 

voter, the Republican Caucus of the Illinois 

Senate, and the Republican Caucus of the 

Illinois House of Representatives  

hweiner@mayerbrown.com 

cknight@mayerbrown.com 

jblackhurst@mayerbrown.com 

 

Counsel for Plaintiffs Dan McConchie, in 

his official capacity as Minority Leader of 

the Illinois Senate and individually as a 

registered voter, Jim Durkin, in his official 

capacity as Minority Leader of the Illinois 

House of Representatives and individually 

as a registered voter, the Republican 

Caucus of the Illinois Senate, and the 

Republican Caucus of the Illinois House of 

Representatives 

 

/s/ John G. Fogarty 

John G. Fogarty 

Clark Hill PLC 

130 E. Randolph St., Suite 3900 

Chicago, Illinois  60601 

Tel: (312) 985-5900 

Fax: (312) 985-5999 

jfogarty@clarkhill.com 

 

Counsel for Plaintiff the Illinois Republican 

Party 
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CERTIFICATE OF SERVICE 
 

The undersigned certifies that on August 21, 2021, the foregoing document was 

electronically filed with the Clerk of the Court using the CM/ECF system, which will provide 

notice to all counsel of record in this matter. 

 

/s/ Charles E. Harris, II              

Charles E. Harris, II 
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