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INTRODUCTION 

 Defendants ask this Court to grant them summary judgment based on their evidence 

alone and an erroneous view of the law.  The Court should deny the request.  To succeed on 

summary judgment, Defendants must show that Plaintiffs have failed to marshal sufficient 

evidence to raise a disputed issue of fact with respect to any of the Gingles factors or with 

respect to the totality of the circumstances.  Defendants cannot make this showing because there 

is overwhelming evidence in Plaintiffs’ favor on each of these elements.  For decades, the 

methods of election for the Arkansas Court of Appeals and Supreme Court have denied 

Arkansas’ Black voters the opportunity to elect their candidates of choice in violation of Section 

2 of the Voting Rights Act of 1965.  

What Defendants seek in actuality is for this Court to weigh the evidence in their favor.  

That is the opposite of what is required of the Court at the summary judgment stage. 

Take Defendants’ arguments with respect to Gingles I.  Plaintiffs offer the testimony of 

Bill Cooper, an expert demographer, which indisputably shows that a majority-minority district 

can be drawn for the Arkansas Supreme Court and an additional such district for the Arkansas 

Court of Appeals.  Defendants nevertheless insist that Mr. Cooper has failed to show that these 

districts are “reasonably compact” consistent with traditional redistricting principles.  Yet, 

Defendants put forward no expert critique of Mr. Cooper’s methods as a demographer.  Their 

own expert demographer offered no critique of Mr. Cooper’s analysis—indeed, he offered no 

opinions at all on Gingles I apart from conceding at his deposition that Mr. Cooper could draw a 

majority-minority district for the Arkansas Supreme Court consistent with traditional re-

districting principles.  Absent expert testimony, or any evidence, to dispute Mr. Cooper’s 

analysis, it is Plaintiffs, not Defendants, who are entitled to summary judgment. 
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With respect to Gingles II and III, Plaintiffs offer the testimony of Dr. Baodong Liu, a 

respected political scientist and expert in racially polarized voting.  Applying a well-accepted 

methodology used also by Dr. John Alford, Defendants’ expert, Dr. Liu analyzed eleven 

elections to show a clear pattern of racially polarized voting—Black voters’ electoral preferences 

were cancelled out by the choice of a cohesive white majority.  Defendants nevertheless argue 

that, as a matter of Eighth Circuit law, Dr. Liu’s analysis must be ignored in favor of Dr. 

Alford’s analysis, because Dr. Liu restricted his analysis to biracial elections, whereas Dr. Alford 

did not.  There is no basis in Eighth Circuit law for Defendants’ critique.  In Bone Shirt v. 

Hazeltine, 461 F.3d 1011 (8th Cir. 2006), the Eighth Circuit stated that endogenous biracial 

elections were the most probative, and the plaintiffs’ expert in Gingles itself restricted his 

analysis to precisely this subset.  The choice of elections to analyze and the conclusions drawn 

therefrom is a dispute between Dr. Liu and Dr. Alford.  It must be resolved at trial and not on 

summary judgment. 

Finally, with respect to the Senate Factors, Plaintiffs provide a surplus of evidence 

relevant to the “totality of circumstances” analysis and demonstrate that Black Arkansans “have 

less opportunity than other members of the electorate to participate in the political process and to 

elect representatives of their choice.”  Thornburg v. Gingles, 478 U.S. 30, 44–45 (1986) (citing 

S. Rep. No. 97–417 (1982), U.S. Code Cong. & Admin. News 1982, pp. 177, 206).  This 

includes at least six of the “Senate Factors,” among other probative facts.  Id.  These factors 

reveal that the history and present-day legacies of discrimination have constricted the ability of 

Black Arkansans to fully participate in the political process.  Defendants’ only response is to 

challenge Plaintiffs’ evidence with their own.  Again, weighing evidence is not the Court’s role 

on summary judgment.  Defendants’ other arguments regarding standing similarly lack merit, as 
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Plaintiffs’ injury is traceable to Defendants and can be redressed by a favorable ruling by this 

Court.  Their motion should be denied in its entirety. 

SUMMARY JUDGMENT STANDARD 

Summary judgment is appropriate only if the moving party carries its burden to show 

“that there is no genuine dispute as to any material fact and the movant is entitled to judgment as 

a matter of law.”  Fed. R. Civ. P. 56(a); see Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 

(1986).  A fact is “material” if it “might affect the outcome of the suit under the governing law.”  

Anderson, 477 U.S. at 248.   

In attempting to carry its burden, the moving party “always bears the initial responsibility 

of informing the district court of the basis for its motion, and identifying those portions of [the 

evidence] which it believes demonstrate the absence of a genuine issue of material fact.”  Celotex 

Corp. v. Catrett, 477 U.S. 317, 323 (1986).  All evidence must be construed, and all inferences 

must be drawn, in the light most favorable to the nonmoving party.  Enter. Bank v. Magna Bank, 

92 F.3d 743, 747 (8th Cir. 1996).  That means that the Court may not weigh competing evidence 

or make credibility determinations at this stage.  Coker v. Ark. State Police, 734 F.3d 838, 843 

(8th Cir. 2013).  

In general, “[s]ummary judgment should be invoked carefully so that no person will be 

improperly deprived of a trial of disputed factual issues.”  Wise v. United States Dep’t of 

Transportation, No. 4:18-cv-466, 2021 WL 2165268, at *1 (E.D. Ark. May 27, 2021) (Moody, 

J.) (citing Inland Oil & Transport Co. v. United States, 600 F.2d 725 (8th Cir. 1979)).  That is 

particularly true in voting rights cases, where summary judgment is often inappropriate “due to 

the fact-driven nature of the legal tests.”  Georgia State Conf. of the NAACP v. Fayette Cty. Bd. 

of Comm’rs, 775 F.3d 1336, 1348 (11th Cir. 2015). 
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ARGUMENT 

I. THE GOVERNOR AND THE ATTORNEY GENERAL ARE PROPER 

DEFENDANTS AND THUS ARE NOT ENTITLED TO SUMMARY JUDGMENT 

ON JURISDICTIONAL GROUNDS 

Defendants assert that the Governor and Attorney General are improper defendants 

entitled to sovereign immunity under Ex Parte Young, and that Plaintiffs lack Article III standing 

because those officials “lack[] any connection to” the illegal apportionment schemes at issue.  

[Defts’ Br. (ECF No. 92) at 19].  Defendants are wrong.  As alleged by Plaintiffs in the Amended 

Complaint [ECF No. 37], the Governor and Attorney General are involved in the maintenance 

and enforcement of both the at-large voting election method for the Arkansas Supreme Court 

elections and the current districting scheme for the Arkansas Court of Appeals, thus putting them 

squarely within the Ex Parte Young exception.  Further, Plaintiffs have standing to bring this 

action against Defendants, as their injury is traceable to them and can be redressed by a favorable 

ruling.  

Under the Ex Parte Young exception to sovereign immunity, a federal court can “enjoin 

state officials to conform their future conduct to the requirements of federal law.”  Quern v. 

Jordan, 440 U.S. 332, 337 (1979).  To determine whether the exception permits claims against 

state officials in their official capacities, “a court need only conduct a ‘straightforward inquiry 

into whether [the] complaint alleges an ongoing violation of federal law and seeks relief properly 

characterized as prospective.’”  Va. Off. for Prot. & Advoc. v. Stewart, 563 U.S. 247, 255 (2011) 

(citation omitted).  It is undisputed that a particular state official is a proper defendant from 

whom to seek such relief so long as the official has “some connection to the enforcement of the 

act.”  McDaniel v. Precythe, 897 F.3d 946, 952 (8th Cir. 2018) (quoting Ex Parte Young, 209 

U.S. 123, 157 (1908)); accord [Defts’ Br., ECF 92 at 16].  Relatedly, a plaintiff has Article III 

standing to bring such a claim if the plaintiff has suffered a cognizable injury that is “fairly 
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traceable to the challenged action” and “redressable by a favorable ruling.”  Monsanto Co. v. 

Geertson Seed Farms, 561 U.S. 139, 149 (2010).   

 In the Amended Complaint, Plaintiffs adequately alleged that the Governor and Attorney 

General have roles in maintaining and enforcing the method of elections for appellate judges in 

Arkansas.  See ECF 37 at ¶ 12 and ¶ 14.  Discovery has made it clearer still that the Governor 

and Attorney General play important roles in “giving effect to” the challenged electoral schemes.  

See McDaniel, 897 F.3d at 952.  Each therefore can appropriately be expected to play a role in 

remedying Plaintiffs’ injuries going forward.  

To begin with, on three separate occasions, the Arkansas General Assembly created a 

Court of Appeals Apportionment Commission to assist with and recommend redistricting for the 

Arkansas Court of Appeals.1  The Commission was the result of the General Assembly’s 

expansion of the Court of Appeals from six judges to twelve judges.  Plaintiffs’ Response to 

Defendants’ Statement of Undisputed Material Facts (dated Sept. 16, 2021) (“Response SUMF”) 

at ¶ 205. The Attorney General’s Office represented the Commission.  Response SUMF at ¶ 

209..  The Attorney General also opined directly on the method of election for Court of Appeals 

judges.  See, e.g., Response SUMF at ¶ 210.  The Governor’s Office was similarly involved with 

the Commission.  Indeed, the Governor’s Office had a delegate on the Commission and had 

appointed someone to the Commission to represent the interests of minority voters.  See Acts of 

1999, Act 889, § 6.  Accordingly, the Governor’s Office and the Attorney General’s Office were 

 
1  Plaintiffs’ Response to Defendants’ Statement of Undisputed Material Facts (dated Sept. 

16, 2021) (“Response SUMF”) at ¶ 204. 
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heavily involved with each iteration of the Commission, attending Commission meetings and 

guiding the redistricting process.   

When the Commission met to develop redistricting recommendations to the 2003 

legislative session, the Attorney General’s Office and the Governor’s Office not only “explained 

past efforts to draw new districts,” but also “presented an overview of litigation under the Voting 

Rights Act as it relate[d] to the creation to [sic] judicial districts.”  Response SUMF at ¶ 213. 

The Attorney General’s Office and the Governor’s Office were materially involved alongside the 

Secretary of State’s Office in various ways.  For example, that involvement included the 

Governor’s designee to the Commission presenting upwards of twelve redistricting plans for the 

Commission to consider for the Court of Appeals.  Response SUMF at ¶ 214.  

This level of involvement in the apportionment process for the Court of Appeals was not 

new to the Attorney General’s Office or the Governor’s Office.  The record of involvement by 

Attorney General’s Office personnel is extensive.  Indeed, Tim Humphries, the Attorney 

General’s Office voting expert, Response SUMF at ¶ 215, was integrally involved in each of the 

Court of Appeals Apportionment Commissions.  His work with the Commission when he was at 

the Secretary of State’s Office was the same as his work when he was at the Attorney General’s 

Office.  Response SUMF at ¶ 215. During both the 1997 and 1995 apportionments, the Attorney 

General’s Office educated the Commission on the controlling federal law concerning the creation 

of majority-minority districts; subsequently, understanding the federal law was “the first step in 

[the Commission’s] deliberations.” Response SUMF at ¶ 216.  Moreover, the Commission 

reviewed a plan drawn by then-Deputy Attorney General Tim Humphries and Tristan Greene, a 

redistricting planner with the Attorney General’s Office.  Response SUMF at ¶ 217.  And after 

Deputy Attorney General Humphries and Mr. Greene “explained how the majority-minority 
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Court of Appeals districts were created in connection with the 1994–95 commission’s 

deliberations,” the Commission specifically requested that Humphries and Greene provide 

particular overlay maps and a particular apportionment plan.  Response SUMF at ¶ 218.   

The Court of Appeals Apportionment Commission relied solely on the work of former 

Deputy Attorney General Humphries.  Response SUMF at ¶ 219.  Importantly, Tim Humphries 

testified that he did not believe there was any other state agency that could have been involved in 

assisting with redistricting.  Response SUMF at ¶ 219.  The Attorney General’s Office was the 

only entity that had the technology and resources to conduct such redistricting.  Response SUMF 

at ¶ 220.  

The record of the Governor’s involvement is also compelling.  Beyond attending 

Commission meetings, explaining Voting Rights Act cases, and presenting potential 

apportionment plans, discussed supra, the Governor’s Office appointed individuals to the 

Commission, including individuals appointed “as the minority representative on the 

Commission.”  Response SUMF at ¶ 211.  The Governor’s Office routinely received updates on 

what the Commission reviewed during their deliberations.  See, e.g., Response SUMF at ¶ 221. 

Importantly, the Governor’s Office also works directly with the General Assembly on 

legislation concerning the methods of electing justices to the Supreme Court.  Response SUMF 

at ¶ 222.  The Governor’s Office testified that the Governor was interested in changing the 

method of selecting Supreme Court justices, worked with the General Assembly on such a 

change, and would support amending the Arkansas Constitution to change the current method for 

Supreme Court justices.  Response SUMF at ¶ 223. This involvement clearly demonstrates that 

the Governor’s Office has some connection to the electoral method for the Supreme Court.  
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This record of the Attorney General’s and the Governor’s active roles in structuring and 

superintending the state’s judicial elections generally accords with their responsibilities 

identified in the Amended Complaint.  For example, the Governor’s Office’s ultimate authority 

to ensure that other executive branch officials are faithfully executing the law, see Ark. Const. 

Art. 6, §§ 2, 7, played out in the Office’s representation on and close supervision of the 

Commission, and in its working with the General Assembly on proposed redistricting legislation.  

See Citizens for Equal Protection v. Bruning, 455 F.3d 859, 864 (8th Cir. 2006) (relying on an 

analogous provision, Neb. Const. Art. IV, § 6, to hold that the Governor was a proper co-

defendant under Ex Parte Young in a challenge to Nebraska’s constitutional prohibition on same-

sex marriage). 

 Taken together, the Attorney General’s and the Governor’s extensive involvement in the 

maintenance of the challenged apportionment systems means that Plaintiffs’ injuries are fairly 

traceable to them, and would be redressed by any relief granted here binding them (just as it 

would bind the Secretary of State) to implement a remedy for the violations of those injuries.2  

For all the reasons just described, it is clear that the Governor and Attorney General play 

important roles in “giving effect to” the challenged electoral schemes (and they do so alongside 

the Secretary of State, whose status as a proper party Defendants have not challenged).  See 

McDaniel, 897 F.3d at 952.  Each therefore can appropriately be expected to play a role in 

remedying Plaintiffs’ injuries going forward.  

 
2  At a bare minimum, all of the aforementioned evidence creates a factual dispute about 

these Defendants’ involvement, making summary judgment inappropriate on this issue.  

See, e.g., Disability Support All. v. Heartwood Enters., LLC, 885 F.3d 543, 546 (8th Cir. 

2018). 

Case 4:19-cv-00402-JM   Document 103   Filed 10/07/21   Page 16 of 73



9 
 

In arguing to the contrary, Defendants rely almost exclusively on Digital Recognition 

Network, Inc. v. Hutchinson, 803 F.3d 952 (8th Cir. 2015), to argue that the Governor and the 

Attorney General lack sufficient connection to enforcement of the state laws that govern the 

method of electing appellate judges.  But that reliance is misplaced.  The plaintiffs in Digital 

Recognition Network sought to challenge a state law that outlawed using an automatic license 

plate reader.  The statute at issue “provide[d] for enforcement only through private actions for 

damages,” 803 F.3d at 958—which clearly is not the enforcement scheme for state laws at issue 

in the instant voting rights case.  

Digital Recognition Network is also a red herring because it belongs to an inapposite line 

of authority concerning pre-enforcement challenges—which are harder to support than a 

challenge like this one that seeks to alleviate an active and ongoing harm.  Specifically, the 

plaintiffs in Digital Recognition Network sought to challenge a state law that outlawed a 

technology that the plaintiffs would have used in the future but for the possibility that the law 

would be enforced against them if they did.   

In such “pre-enforcement” challenges, Article III standing and permission to sue for 

injunctive relief under Ex Parte Young require plaintiffs to establish that a Defendant official has 

the authority to take action to enforce the law against them and might actually do so.  Id. at 957–

958; see Susan B. Anthony List v. Driehaus, 573 U.S. 149, 159–61 (2014) (explaining that 

Article III standing for pre-enforcement challenges requires a “credible threat” of prosecution).  

There was no threat whatsoever of enforcement by the Attorney General’s Office in Digital 

Recognition Network because enforcement was limited to private actions for damages.  803 F.3d 

at 958.  That complete disconnect between the threatened harm and the Defendant is why the 
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plaintiffs lacked Article III standing and could not invoke Ex Parte Young against the Attorney 

General (or any other state official, for that matter) in that case. 

The situation here could not be more different, or more clearly within the scope of Ex 

Parte Young and Article III.  The longstanding apportionment schemes for judicial elections that 

plaintiffs challenge here are not hypothetical future enforcement actions.  Here, the Defendant 

officials have already taken actions that are already causing Plaintiffs ongoing harm—both the 

record and Arkansas law are clear that the Attorney General and the Governor have been 

centrally involved in maintaining the unlawful electoral schemes alongside the Secretary of State 

(who, again, no one disputes is a proper Defendant).  See supra, at 6-9.3  That is why declaratory 

and injunctive relief against all three Defendants is appropriate under both Article III and Ex 

Parte Young:  “So long as a state official is giving effect to a state statute in a manner that 

allegedly injures a plaintiff and violates his constitutional rights, an action to enjoin 

implementation of the statute or for declaratory relief is available against the state official.”  

 
3  Even accepting Defendants’ inaccurate premise that authority to institute future 

enforcement proceedings matters to whether the Attorney General and the Governor are 

appropriate defendants in an apportionment case, such enforcement authority exists here.  

State law gives the Attorney General authority to sue when state offices have been 

“usurped.”  Ark. Code Ann. § 16-118-105(b)(1), (b)(3)(B).  Among other things, that 

longstanding authority obliges the Attorney General to pursue corrective action if she 

determines that a governmental body is unlawfully composed.  See Drennen v. Bennett, 

230 Ark. 330, 332 (1959) (discussing the Attorney General’s duty to initiate enforcement 

proceedings if the membership of a state board fails to comply with a requirement to 

include at least one representative from each congressional district).  This “broad power[] 

to enforce” qualifications for state office is analogous to the general power to “police 

compliance with” the state constitution that the Eighth Circuit held was sufficient to 

make the Governor and Attorney General proper defendants in a suit challenging 

Nebraska’s same-sex marriage prohibition, even without the same track record of 

extensive past involvement that discovery has revealed here.  See Bruning, 455 F.3d at 

864.  Bruning is more on point here than Digital Recognition Network because in 

Bruning, like in this case, the plaintiffs challenged a structural “barrier” in the state 

constitution that “d[id] not require affirmative enforcement” to cause them harm.  Id. 
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McDaniel, 897 F.3d at 952.  That principle applies to Arkansas’ Attorney General and Governor, 

and they should remain Defendants as this case proceeds. 

II. THE UNDISPUTED RECORD AMPLY DEMONSTRATES THAT PLAINTIFFS 

HAVE SATISFIED GINGLES I  

Defendants fail to demonstrate a valid challenge to Plaintiffs’ illustrative plans.  

Therefore, there is no genuine dispute of facts to prevent the Court from granting summary 

judgment to Plaintiffs on the Gingles I precondition.  Plaintiffs’ illustrative plans, developed by 

their expert, William S. Cooper,4 show that Arkansas’ Black population is sufficiently large and 

geographically compact to create one majority-Black single-member district for the Supreme 

Court and two majority-Black single-member districts for the Court of Appeals as required by 

Gingles I.  Pls.’ Mot. Summ. J. at 3–11.  At this juncture, Plaintiffs’ plans in the record are—and 

need only be—for illustrative purposes only.  As set forth more fully below, Plaintiffs’ plans 

reflect the requisite compactness and conform with traditional redistricting principles.  

 
4  Defendants claim that Mr. Cooper’s supplemental report was untimely and should not be 

considered by this Court in evaluating whether Plaintiffs’ illustrative plans satisfy 

Gingles I.  Defendants are wrong for two reasons.  First the timeliness of Cooper’s 

supplemental report has no relevance because Plaintiffs did not rely on Mr. Cooper’s 

supplemental report in their motion for summary judgment.  The report does not change 

the basic elements of Plaintiffs’ illustrative plans, and it certainly does not invalidate 

those plans.  Second, in any event, the report was certainly timely.  Plaintiffs provided 

Mr. Cooper’s supplemental report under Fed. Rule 26(e), which requires a party “to 

supplement at appropriate intervals . . . if the party learns that in some material respect 

the information disclosed is incomplete or incorrect.”  This is especially relevant where, 

as here, an expert received “new information” that “alter[s] . . . [her] analysis and 

render[s] her original opinion incomplete.”  United States v. STABL, Inc., 800 F.3d 476, 

487 (8th Cir. 2015).  Cooper’s supplemental report incorporates 2020 Census data that 

became available only on August 12, 2021, nearly two months after he submitted his 

revised report on June 15, 2021.  Response SUMF ¶  106.  Cooper Supp. Decl. ¶ 2.  

Defendants also cannot be heard to complain that they did not have sufficient time to 

review or test the opinions in Mr. Cooper’s supplemental report.  Plaintiffs offered to 

meet and confer with them regarding a joint request to the Court to amend the briefing 

schedule to allow Defendants more time to review the report, but Defendants declined the 

offer. 
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Defendants raise no actual factual disputes to the contrary, but instead rest their arguments on 

unsupported accusations of “racial gerrymandering.”  Accordingly, Defendants’ motion should 

be denied, and Plaintiffs’ motion for partial summary judgment on the Gingles I precondition 

should be granted.  

A. Plaintiffs’ Illustrative Plans Satisfy Gingles I 

To satisfy the Gingles I precondition, Plaintiffs must establish that the minority group is 

“sufficiently large and geographically compact to constitute a majority in a single-member 

district.”  Gingles, 478 U.S. at 50–51.  This is often referred to as the numerosity and 

compactness requirement.  Defendants do not dispute that Plaintiffs satisfy the numerosity 

requirement.  Defendants’ sole argument concerning Gingles I is that the Black voting age 

populations in the majority-Black districts in Plaintiffs’ illustrative plans are not sufficiently 

compact and that Plaintiffs fail to comply with traditional redistricting principles including 

maintaining communities of interest and maintaining county boundaries.  Defs.’ Mot. Summ. J. 

at 22.  Plaintiffs’ illustrative plans are, in fact, sufficiently compact and comply with traditional 

redistricting principles, a fact that Defendants’ own expert, Dr. Peter Morrison, confirmed.  See 

Plaintiffs’ Statement of Undisputed Material Facts (dated Sept. 16, 2021) (“SUMF”) at ¶ 37, 

Dkt. No 90 (stating “I would say that [Mr. Cooper’s plans] go beyond what’s necessary, and I 

have no quarrel with the way [Mr. Cooper] is stating the fact that the plans adhere to a variety of 

criteria.”).   

1. Plaintiffs’ Illustrative Plans Are Geographically Compact 

The majority-Black districts in Plaintiffs’ illustrative plans for the Arkansas Supreme 

Court and Court of Appeals are geographically compact, as admitted by Dr. Morrison.  Morrison 

Plaintiffs’ Response to Defendants’ Statement of Undisputed Material Facts (dated Sept. 16, 
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2021) (“Response SUMF”) at 4 (conceding that he had no “quarrel” with the compactness of 

Plaintiffs’ expert Mr. Cooper’s proposed districts).  Relying heavily on League of United Latin 

Am. Citizens v. Perry, 548 U.S. 399 (2006) (“LULAC”), Defendants argue that (1) the geography 

of the districts themselves are not reasonably compact; and (2) the minority population within the 

proposed districts are not reasonably compact.  Defs.’ Mot. Summ. J. at 22.  For the reasons that 

follow, Defendants fail to create a material dispute of fact as to whether Plaintiffs satisfy the 

compactness requirement, meaning summary judgment should be granted in Plaintiffs’ favor on 

this issue.  Further, Defendants have even more clearly failed to show that they are entitled to 

summary judgment as to the remaining Gingles I issues either.     

Contrary to Defendants’ claim, Plaintiffs’ illustrative plans are geographically compact 

and preserve traditional boundaries, including existing county lines, to the greatest extent 

possible.  Pls.’ Mot. Summ. J. at 8.  While in some instances counties are split, witnesses who 

previously worked for the Attorney General’s Office and currently work for the Secretary of 

State testified that splitting counties is commonplace and accepted in Arkansas.  See, e.g., 

Response SUMF at ¶ 124 (Timothy Humphries Deposition Transcript) (noting that “as long as 

you split [counties’ on precinct lines and as long as everybody…agreed that the precinct lines 

were correct…that wouldn’t be a problem.); Response SUMF at ¶ 124 (Leslie Bellamy 

Deposition Transcript) (testifying to the fact that precinct splits were “normal course of 

business.”).  In fact, Plaintiffs’ illustrative plans for the Arkansas Court of Appeals split counties 

in a fashion similar to the way in which counties are already split in the existing Arkansas circuit 

court districts.  SUMF at ¶ 42.  Further, in some cases, Plaintiffs’ plans respect traditional 

boundaries more than the existing Arkansas circuit court districts, such as in the case of Jefferson 

County where the proposed district is actually more “regularly shaped” than how it is “split by 
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the Circuit Court district lines.”  Response SUMF at ¶ 5; SUMF at ¶ 45.  This is even more so for  

Mr. Cooper’s illustrative plans for the Arkansas Supreme Court, where the proposed district lines 

split a single county.  SUMF at ¶ 48. 

Moreover, as in the districting for other elected officials, the districts in the illustrative 

plans for the Court of Appeals were split to avoid them being “woefully malapportioned.”  Id. at 

50:11–17.  Mr. Cooper was careful to split only a small number of counties, and split counties 

using existing boundaries that “follow the administrative boundaries as established in the 2010 

census” for precincts.  SUMF at ¶ 43.  Plaintiffs have demonstrated their illustrative plans are 

geographically compact, and Defendants have identified no genuine issues to the contrary. 

2. The Black Communities Within The Proposed Black Majority Districts 

Are Sufficiently Compact And The Proposed Plans Maintain 

Communities Of Interest  

Defendants’ “dispute” regarding the compactness of Black communities within the 

proposed majority-Black districts and their related argument regarding communities of interest 

boil down to Mr. Cooper including both urban and rural areas in the Plaintiffs’ illustrative plans.  

Defs.’ Mot. Summ. J. at 24–27.  Defendants cite to LULAC, in which the Court found that a 

proposed district was not sufficiently compact because it included two Latino communities with 

significantly different interests that were separated by 300 miles, see 548 U.S. at 432, to support 

their contention that the inclusion of rural and urban Black communities in a single illustrative 

district necessarily renders that district non-compact.  That bare citation to a single case with 

very different facts, however, cannot help Defendants because LULAC did not create any such 

bright-line rule, and Defendants fail to identify any actual record evidence that would permit 

(much less compel) a conclusion that the illustrative plans are similarly noncompact.  Defs.’ 

Mot. Summ. J. at 22.  
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In LULAC, it was “the enormous geographical distance separating the Austin and 

Mexican-border communities coupled with the disparate needs and interests of these 

populations—not either factor alone—that render[ed] District 25 noncompact for § 2 purposes.”  

548 U.S. at 435 (emphasis added).  Here, the Black communities in Plaintiffs’ proposed districts 

for the Arkansas Supreme Court and Court of Appeals have similar needs and interests, as 

Plaintiffs demonstrate in the following section.   

The mere fact that the illustrative plans include both urban and rural counties does not 

itself establish that Plaintiffs failed to maintain communities of interest.  Courts have found that 

urban and rural communities can share similar interests.  See id. at 435 (“We also accept that in 

some cases members of a racial group in different areas—for example, rural and urban 

communities—could share similar interests and therefore form a compact district if the areas are 

in reasonably close proximity.”); see also Bone Shirt v. Hazeltine, 336 F. Supp. 2d 976, 994 

(D.S.D. 2004) (finding Defendants’ claim that Plaintiffs did not respect traditional redistricting 

principles when they included farmers and ranchers in the same district was not significant 

enough to constitute a failure to satisfy traditional redistricting principles).  Thus, the inquiry is 

not merely whether a particular community is “rural” or “urban,” but rather whether the 

communities in both those rural and urban areas share other relevant and sufficient 

characteristics.  Here, they do. 

The record demonstrates that in addition to being sufficiently compact, Plaintiffs’ 

illustrative plans comply with the traditional redistricting principle of maintaining communities 

of interest.  Pls.’ Mot. Summ. J. at 10-11.  Mr. Cooper testified that he reviewed the 

demographics in multiple counties in Arkansas to familiarize himself with the characteristics of 

the Black communities in those counties.  Response SUMF ¶ 109 (“[W]hile I didn’t produce it, I 
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do have information about all counties in a similar format as you see with Pulaski County;” “I’ve 

given you the state-level data, and I’ve given you an example county, and that should be 

sufficient.  He considered the socioeconomic characteristics shared by the Black communities in 

the Delta and Lower Arkansas, as well as in Jefferson and Pulaski Counties, including poverty 

rates, level of education, unemployment rates, lack of home ownership, access to health 

insurance, and access to transportation.  SUMF at ¶ 54; Response SUMF at ¶ 109.  Defendants 

ignore these interests that these communities share aside from race. 

Defendants’ reliance on Ala. State Conf. of the NAACP v. Alabama, No. 2:16-CV-731-

WKW, 2020 WL 583803 (M.D. Ala. Feb. 5, 2020), to support their argument that Plaintiffs’ 

illustrative plans combine “different communities” of Black Arkansans “on the primary basis of 

their race” is similarly unavailing.  Defs.’ Mot. Summ. J. at 23.  First, Defendants 

mischaracterize the holding in that case.  The court in Ala. State Conf. of NAACP did not 

conclude that the proposed districts were not sufficiently compact based solely on “different 

communities” of Black voters.  Defs.’ Mot. Summ. J. at 23.  Instead, the court’s examination was 

much broader, considering “[a]ll factors,” including the district’s shape, compactness of the 

minority population, adherence to traditional boundaries, contiguity, protection of incumbents, 

and communities of interests, not just the rural/urban distinction.  Ala. State Conf. of NAACP, 

2020 WL 583803 at **21-25.  Furthermore, the court in Ala. State Conf. of NAACP found that 

the Black population in the mostly urban area of Birmingham was separated from Montgomery, 

a city in a rural county, “by ninety miles and three counties.”  Id. at *24.  Here, by contrast, 

District 8 in Mr. Cooper’s AC Plan 2 includes Black communities in Dallas and Pulaski 

Counties, which are only 68 miles apart, while excluding Grant County, which is located in 
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District 10 of the same plan.5  Grant County has a higher median income than every single 

county enumerated in District 8, even surpassing the median income of significantly more 

populous Pulaski County.6  Cooper Decl. Figure 12; Defs.’ Mot. Summ. J. at 28.  Had Mr. 

Cooper included Grant County in District 8, he would indeed have included communities with 

disparate interests.  It is Defendants, not Plaintiffs, who fail to consider what constitutes a 

“community of interest” beyond race.  

Lastly, Defendants’ attack on Mr. Cooper’s expertise is both inaccurate and unfounded.  

Mr. Cooper has put forth illustrative plans that have been accepted by many courts, and his 

testimony has been found credible by the Eighth Circuit on multiple occasions.7  Defendants, of 

course, completely ignore that track record.  Contrary to Defendants’ suggestion, Mr. Cooper is 

not required to be an expert in anthropology or social science.  See Bone Shirt, 336 F. Supp. 2d at 

989–90 (“[E]ven though Cooper has not taught at a college, written for a journal, and is not a 

sociologist, political scientist, economist, or econometrician, he is nonetheless credible and 

qualified as an expert to draw redistricting maps.  Neither his testimony nor his report requires 

 
5  Response SUMF ¶ 225.   

6  Response SUMF ¶ ¶ 226, 227. 

7  See Bone Shirt v. Hazeltine, 336 F. Supp. 2d 976, 989–90 (D.S.D. 2004) (“The court finds 

that Cooper’s testimony is credible and probative….Cooper has prepared such maps since 

1986 for approximately 475 jurisdictions to promote compliance with the Voting Rights 

Act.  He has proposed redistricting plans for § 2 litigation for 18 states.  He has also 

analyzed the 2000 census data for 100 local jurisdictions in 15 states and has developed 

plans for 8 states.  He has testified as an expert witness in approximately 24 voting rights 

cases in 10 different states and has been involved in 19 other cases.”); Missouri State Conf. 

of the Nat’l Ass’n for the Advancement of Colored People v. Ferguson-Florissant Sch. 

Dist., 201 F. Supp. 3d 1006, 1029 (E.D. Mo. 2016), aff’d, 894 F.3d 924 (8th Cir. 2018) 

(“Over the course of his career, Mr. Cooper has testified at trial as an expert witness on 

redistricting and demographics in 36 federal voting rights cases and been deposed or 

entered declarations in an additional 33 voting rights cases….He has never been deemed 

unqualified to provide expert testimony.”). 
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expertise in these social sciences for purposes of providing reliable testimony about alternative 

redistricting plans for South Dakota.  He need not be an expert in anthropology, Sioux culture 

and history, or South Dakota history to reliably report on redistricting options in South 

Dakota.”).  Mr. Cooper’s remedial plans in other matters—which rely on the same methodology 

he has used here for Plaintiffs’ illustrative plans—have been found to “easily pass muster,” and 

comply with the traditional redistricting principle of communities of interest.  See, e.g., Bone 

Shirt v. Hazeltine, 461 F.3d 1011, 1019 (8th Cir. 2006) (finding the districts to be “consistent 

with traditional districting criteria, including respect for political and administrative boundaries, 

geographic considerations, and communities of interest”).  It is clear there is no genuine material 

dispute that Plaintiffs’ illustrative plans are sufficiently compact and respect communities of 

interest. 

3. The Majority-Black Districts In The Illustrative Plans Comply With 

Other Traditional Redistricting Principles, Including One-Person, One-

Vote  

Defendants fault Plaintiffs for taking population equality into consideration in proposing 

illustrative plans.  Contrary to their argument, Plaintiffs’ consideration of the one-person, one-

vote principle does not condemn their illustrative plans, nor does it create a genuine issue of fact 

that would preclude summary judgment for Plaintiffs on Gingles I.  

First, Defendants assert that Mr. Cooper tried to “neutralize the predominance of race in 

his method for drawing proposed districts by pointing to the need to equalize population among 

the districts.”  Defs.’ Mot. Summ. J. at 32–33.  While there is no constitutional requirement of 

“one-person, one-vote” in judicial elections, Chisom v. Roemer, 501 U.S. 380, 402 (1991); Wells 

v. Edwards, 347 F. Supp. 453, 454 (M.D. La. 1972), summarily aff’d, 409 U.S. 1095 (1973), that 

does not mean that it is not a relevant principle in designing compact and fairly apportioned 

districts under the Voting Rights Act.  Indeed, courts routinely consider the principle of one-
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person, one-vote in judicial redistricting cases.  See, e.g., Fusilier v. Landry, 963 F.3d 447, 458 

(5th Cir. 2020) (holding there was no clear error in the district court’s finding that plaintiffs 

satisfied Gingles I and noting plaintiffs’ remedial plan for judicial districts considered, inter alia, 

respect for the principle of one-person one-vote); see also Prejean v. Foster, 227 F.3d 504, 510 

(5th Cir. 2000) (noting one factor considered was the principle of one-person, one-vote when 

reversing district court’s grant of summary judgment to the State of Louisiana).   

Defendants also appear to suggest that this Court should find Plaintiffs’ illustrative plans 

insufficient under Gingles I, because in their view, Plaintiffs should not consider population 

deviation across districts at all in crafting their illustrative plans.  This argument, which is 

fundamentally at odds with what Defendants themselves have historically considered in drawing 

judicial districts, must be rejected.  Indeed, since 1994, as discussed supra, there have been no 

fewer than three iterations of a Court of Appeals Apportionment Commission established to 

redistrict the Court of Appeals.8    

Every single Commission stated at the outset of their report that the goal of the 

commission was to create districts of “approximately equal population.”  See SUMF ¶ 56 (“Act 

208 of the 1979 General Assembly created a six-judge Court of Appeals and named a board to 

apportion the state into six Court of Appeals districts of approximately equal population using 

existing judicial district boundaries.”); see also SUMF ¶ 57 and SUMF ¶ 58 (same).  Act 1323 of 

the 1995 General Assembly, which created the second Commission, specifically states, “[t]he 

apportionment board shall establish Court of Appeals districts in such manner as will result in 

 
8  See, supra, note 1. 
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each district containing substantially equal populations.”  Ark Laws Act 1323 § 1(b) (1995).  The 

last of these Commissions ultimately succeeded in recommending a plan to the legislature, 

without a majority-Black district, which the legislature adopted.  SUMF ¶ 58at p. 7; 2003 Bill 

Text AR H.B. 2548.  That bill, which became law on May 6, 2003, specifically noted the 

districts were redrawn “because of major shifts in population.”  Id. at Section 1(a).  Further, 

former Assistant Attorney General Tim Humphries, testified that equal population was his 

“number two” priority in redistricting.  SUMF ¶ 51.  The record plainly demonstrates that 

Arkansas has chosen in the past to consider population deviation when drawing districts for the 

Court of Appeals.  Defendants offer no persuasive reason for not doing so now, and they have 

wholly failed to demonstrate that doing so should somehow be considered a detriment.  Thus, 

Defendants’ claim that, “in seeking to equalize district population, Plaintiffs have unnecessarily 

pursued a districting criterion that Arkansas has never chosen for itself,”  Defs.’ Mot. Summ. J. 

at 33, is demonstrably false, and in any event, of no moment.   

Finally, Defendants seem to suggest that the high population deviation in the current 

Court of Appeals districts is acceptable.  It is not clear on what basis Defendants make this 

assertion, nor do they cite to any evidence in this matter to support it.  The argument is 

particularly odd considering that both the first and the final Court of Appeals Apportionment 

Commissions specifically chose to “strive for no more than a fifteen percent deviation from an 

equal population distribution in the creation of new districts.”  SUMF ¶¶ 56, 58.  By contrast, the 

current Court of Appeals Plan, adopted in 2003, now has a total population deviation of 70.78%, 

according to 2019 Census estimates, resulting in an “extreme[] imbalance[]” that would 

constitute “an extreme malapportionment in non-judicial election plans.”  Pls.’ Mot. Summ. J. at 

9.   
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That Plaintiffs’ illustrative plans consider population deviation does not make them 

invalid as Defendants suggest.  Indeed, Dr. Morrison observed that Mr. Cooper’s analysis “goes 

beyond what is necessary for a narrow definition of a demonstration of a… hypothetical district 

that meets the standard of Gingles I.”  SUMF ¶ 37.  Plaintiffs have thus gone above and 

“beyond” when drawing their illustrative districts by showing that these districts can be drawn in 

compliance with all traditional redistricting principles.  As a result, even if the Court were to 

accept Defendants’ argument that the one-person, one-vote principle is inapplicable, Plaintiffs’ 

proposed plans still satisfy the other traditional redistricting principles in compliance with 

Gingles I.  Accordingly, there are no material facts in dispute that Plaintiffs have satisfied 

Gingles I. 

4. Plaintiffs’ Illustrative Plans Are Not Racially Gerrymandered  

Defendants’ argument that the Court should disregard Plaintiffs’ plans because they 

purportedly constitute a racial gerrymander is wrong for at least two reasons.    

First, Defendants’ argument is not properly considered at the liability stage of a Section 2 

case.  Their racial gerrymander argument relies on cases like Miller v. Johnson, 515 U.S. 900 

(1995), and Shaw v. Reno, 509 U.S. 630 (1993), where legislatures had already drawn districts, 

and those districts were challenged on the grounds that legislatures had employed race as a 

predominant factor in the redistricting process absent any compelling justification.  None of the 

cases where the Court invalidated districts as racial gerrymanders involved remedial districts 

drawn in response to a Section 2 claim, and Defendants cite no authority for the proposition that 

a court should disregard proposed remedial districts under Gingles I because of racial 

gerrymander concerns.     
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At this stage, Plaintiffs need only produce “potentially viable” plans, meaning 

geographically compact districts where Black voters constitute a majority of the district.  See Mo. 

State Conf. of the NAACP v. Ferguson-Florissant Sch. Dist., 894 F.3d 924, 934 (8th Cir. 2018).  

Plaintiffs have satisfied this burden.  Plaintiffs do not need to prove that their illustrative plans 

will be the same plans that the Court ultimately adopts when it finds a Section 2 violation in this 

matter.  Id. at 934 (“[A]t the initial stage of the Gingles precondition analysis, the plaintiffs are 

only required to produce a potentially viable and stable solution” (emphasis in original)).  

Plaintiffs freely acknowledge that there could be other plans drawn at the remedial stage.  See 

Response SUMF ¶ 6 (“Alternative county configurations beyond those presented in the 

Plaintiffs’ illustrative plans [for COA] are possible.”);  61 (“Alternative plan configurations 

beyond those presented in the Plaintiffs’ illustrative plans [for the Supreme Court] are 

possible.”).   

Second, Defendants argue that race was the sole factor in creating the proposed districts, 

Defs.’ Mot. Summ. J. at 31.  Defendants have offered no facts to support that assertion.  

Defendants ignore Mr. Cooper’s testimony that he considered traditional redistricting principles 

and factors other than race when creating the illustrative districts.  As discussed at length above, 

Plaintiffs ensured their plans comport with the traditional redistricting principles of compactness, 

contiguity, numerosity, one-person, one-vote, and maintaining communities of interest.  In doing 

so, Mr. Cooper necessarily considered factors like socioeconomic characteristics, urban versus 

rural divides, and population deviation.  See Response SUMF  ¶ 109; see generally Cooper Decl.    

Further, by its very nature, a Section 2 case requires that plaintiffs propose illustrative 

districts that are majority minority districts.  Following Defendants’ logic, each time plaintiffs 

attempted to satisfy Gingles I, it would be deemed an impermissible racial gerrymander, and thus 
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there could be no Section 2 litigation.  That is clearly not what the Gingles and Bartlett courts 

intended in holding that plaintiffs must propose reasonably compact majority minority districts 

as illustrative districts.  See Gingles, 478 U.S. at 50 n.17 (stating the majority minority proposal 

is a “threshold matter” in Section 2 cases because “[u]nless minority voters possess the potential 

to elect representatives in the absence of the challenged structure or practice, they cannot claim 

to have been injured by that structure or practice” (emphasis in original)). 

Moreover, even if this Court were to find that race was the predominant factor in 

Plaintiffs’ proposed plans, and even if the Arkansas legislature or this Court ultimately relied on 

those plans to remedy the Section 2 violation, the plans would still satisfy strict scrutiny because 

they are narrowly tailored to serve a compelling state interest:  compliance with Section 2 and 

the remediation of illegal vote dilution.  See, e.g., King v. Ill. Bd. of Elections, 117 S. Ct. 429 

(1996) (summarily affirming the district court’s opinion that the district was narrowly tailored to 

a compelling government interest of complying with § 2).  

For the reasons discussed above, and as furthered detailed in Plaintiffs’ motion for 

summary judgment, the Court should deny summary judgment as to Defendant and grant it in 

favor of Plaintiffs.  

III.  PLAINTIFFS HAVE SUBMITTED COMPELLING EVIDENCE TO SATISFY 

GINGLES II AND III 

 

A. Plaintiffs Have Submitted Compelling Evidence to Satisfy Gingles II and III 

There is abundant record evidence showing that Black voters in Arkansas are “politically 

cohesive,” and that “the white majority typically votes in a bloc to defeat the minority 

candidate,” the other two conditions set out in Gingles.  Bone Shirt v. Hazeltine, 461 F.3d 1011, 

1020 (8th Cir. 2006).  To argue that this evidence does not create a genuine issue of material 

fact, Defendants rely largely on mischaracterizations of the law in this Circuit.  Alternatively, 
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they ask this Court to weigh the parties’ respective evidence and disregard Plaintiffs’ evidence, 

which is plainly not the Court’s role in ruling on a motion for summary judgment.  Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 249 (1986) (“[A]t the summary judgment stage[,] the judge’s 

function is not himself to weigh the evidence and determine the truth of the matter but to 

determine whether there is a genuine issue for trial.”). 

1. Dr. Liu’s Qualifications And Methodology Are Uncontested 

The second and third Gingles preconditions are typically established “through the use of 

expert testimony.”  See, e.g., Bone Shirt, 461 F.3d at 1020.  In this case, Plaintiffs have submitted 

an expert report from Dr. Baodong Liu, who holds a Ph.D. in political science from the 

University of New Orleans and who specializes in analyzing the participation of minority voters 

in election systems.  Response SUMF at ¶ 228.  Dr. Liu is a qualified expert in the field, and his 

testimony has repeatedly been credited by courts in voting rights cases.  See, e.g., Jones v. 

Jefferson Cnty. Bd. of Educ., 2019 WL 7500528, at *2 (N.D. Ala. Dec. 16, 2019) (“Based on the 

undisputed facts in the record, including the expert testimony and ecological inference analysis 

of Dr. Baodong Liu, voting is racially polarized[.]”); Pope v. County of Albany, 94 F. Supp. 3d 

302, 331 (N.D.N.Y. 2015) (“Dr. Liu testified credibly based on the analysis he conducted of the 

elections provided and the Court considers his analysis reliable.”).  Indeed, Defendants 

themselves do not argue that Dr. Liu is unqualified, and they have not moved to exclude his 

opinion on Daubert grounds. 

Defendants also do not contest the propriety of Dr. Liu’s methodology.  Dr. Liu used the 

Ecological Inference (“EI”) technique to estimate the percentage of votes candidates received 

from black and white Arkansas voters.  Response SUMF at ¶ 229.  This estimation is necessary 

because voting in the United States takes place in secret, and there is no way to know for certain 
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the precise levels of minority and nonminority support for any given candidate.  Response 

SUMF at ¶ 230.  The EI technique has repeatedly been approved by the courts.  See, e.g., Bone 

Shirt v. Hazeltine, 336 F. Supp. 2d 976, 1003 (D.S.D. 2004) (“[T]he court finds that EI is a 

reliable method of analysis.”), aff’d, 461 F.3d 1011 (8th Cir. 2006); Yumori-Kaku v. City of 

Santa Clara, 59 Cal. App. 5th 385, 399 (Cal. App. 2020) (“Political scientists have come to view 

ecological inference as the most advantageous of the three models [used by experts in voting 

rights cases].”).  Defendants’ expert Dr. Alford also uses EI in this case, as he has in other cases.  

See, e.g., Kumar v. Frisco Indep. Sch. Dist., 476 F. Supp. 3d 439, 504-05 (E.D. Tex. 2020). 

2. Dr. Liu Properly Analyzes Eleven Biracial Elections  

Dr. Liu selected elections for his analysis based on three criteria:  (1) whether the election 

was “biracial,” i.e., it featured both a Black candidate and a white candidate; (2) whether the 

election was “endogenous” (those for judicial office) or “exogenous” (those for other statewide 

elected office); and (3) how recent the elections were held.  Response SUMF at ¶ 231.  Contrary 

to Defendants’ motion—which repeatedly and erroneously states that Dr. Liu relied solely on the 

same four elections that were highlighted in Plaintiffs’ Second Amended Complaint—Dr. Liu 

analyzed eleven elections in Arkansas.  Response SUMF at ¶ 232.  Those eleven elections—four 

endogenous and seven exogenous—were a simple application of these criteria and consisted of 

all biracial Arkansas elections in the last 20 years.  Response SUMF at ¶ 232.  

Dr. Liu’s criteria for selecting elections to analyze are well-recognized, accepted by 

courts, and designed to identify the most probative elections.  Endogenous elections are 

generally regarded as more probative than exogenous elections, but the latter are often used to 

supplement conclusions as to racially polarized voting.  See Bone Shirt, 461 F.3d at 1020-21; 

Mo. State Conf. of the NAACP v. Ferguson-Florissant Sch. Dist., 201 F. Supp. 3d 1006, 1040 

Case 4:19-cv-00402-JM   Document 103   Filed 10/07/21   Page 33 of 73



26 
 

(E.D. Mo. 2016) (observing that exogenous elections may “inform the inquiry”), aff’d, 894 F.3d 

924 (8th Cir. 2018).  Biracial elections—or in other contexts, “interracial” or “multi-race” 

elections—are similarly regarded as more probative than “uniracial” elections, or elections where 

the candidates are of the same race.  See, e.g., Jenkins v. Red Clay Consolidated School District, 

4 F.3d 1103, 1128 (3d Cir. 1993) (“As a general matter . . . elections involving white candidates 

only are much less probative of racially polarized voting than elections involving both black and 

white candidates.”). 

As the Eighth Circuit has recognized, “[e]ndogenous and interracial elections are the best 

indicators of whether the white majority usually defeats the minority candidate.”  Bone Shirt, 

461 F.3d at 1020–21 (emphasis added) (internal citation omitted); Mo. State Conf., 201 F. Supp. 

3d at 1040 (“[E]ndogenous elections [] are more probative than the results of exogenous 

elections”) (internal quotations and citations omitted).  And courts around the country—many of 

which cite Bone Shirt—are overwhelmingly in accord.  See, e.g., Cisneros v. Pasadena Ind. Sch. 

Dist., 2014 WL 1668500, at *9 (S.D. Tex. Apr. 25, 2014) (citing Bone Shirt for proposition that 

interracial endogenous elections are the best evidence of racial polarization); Large v. Fremont 

Cnty., Wyo., 709 F. Supp. 2d 1176, 1205 (D. Wyo. 2010) (same); United States v. City of Euclid, 

580 F. Supp. 2d 584, 597 n.16 (N.D. Ohio 2008) (same); Jamison v. Tupelo, Mississippi, 471 F. 

Supp. 2d 706, 710 (N.D. Miss. 2007) (same); see also Black Political Task Force v. Galvin, 300 

F. Supp. 2d 291, 304-05 (D. Mass. 2004) (holding that minority group’s ability to elect preferred 

candidates “is best and most easily measured in elections that offer black voters the chance to 

support a viable black candidate against a viable white candidate”).   

As a purely analytical matter, the primacy of interracial elections is unsurprising—the 

race of the candidate provides minority voters with a clear signal as to who will best represent 
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their interests.  While that fact does not preclude minorities from preferring a white candidate, an 

election between white candidates leaves them without a clear signal and therefore potentially 

without a preference at all.  Hence, whereas “it is virtually unavoidable that certain white 

candidates would be supported by a large percentage . . . of black voters,” it is “not particularly 

surprising—and not particularly probative—that analysis of elections that included only white 

candidates [do] not reveal any racial polarization.”  Westwego III, 946 F.2d 1109, 1119 n.15 (5th 

Cir. 1991); see Galvin, 300 F. Supp. 2d at 304 (if there is no minority candidate in a race, 

minority support for one of the candidates actually running in the election “may well represent 

something less than a true preference”). 

Indeed, Defendants’ own expert opined that interracial elections have more probative 

value than uniracial elections.  Response SUMF at ¶ 234.  Dr. Alford also conceded at his 

deposition that “biracial elections help us utilize the degree of voter cohesion or voter opposition 

when all the candidates are not minority candidates” and that “a uniracial election does not 

provide a full chance to see voters express their preferences for the race and ethnicity of 

candidates in a single election.”  Response SUMF at ¶ 235.  The Attorney General’s Office has 

effectively agreed that evidence from interracial elections is superior to evidence from elections 

featuring candidates from the same race.  Response SUMF at ¶ 236 (elections “consisting of only 

white candidates” are “less probative”). 

The set of endogenous interracial elections is precisely the set of elections Dr. Liu 

analyzed in this case.  However, because that set of elections was small and distant in time from 

the present, he supplemented his analysis with biracial exogenous elections.  Response SUMF at 

¶ 233; see also Galvin, 300 F. Supp. 2d at 307 (“In the absence of a sufficient number of useful 
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multi-race endogenous elections, the next most fertile field is composed of multi-race exogenous 

elections.” (emphasis added)).   

3. Dr. Liu’s Analysis Shows That Black Voters In Arkansas Vote Cohesively 

 

“A showing that a significant number of minority group members usually vote for the 

same candidates is one way of proving the political cohesiveness necessary to a vote dilution 

claim[.]”  Gingles, 478 U.S. at 31.  As to the four endogenous elections Dr. Liu analyzed, he 

found that for three of them, Black support for the Black candidate—measured by the estimated 

percentage of Black voters that voted for that candidate—was 61.79%, 72.78%, and 84.7%.  

Response SUMF at ¶ 237.9  These numbers show that Black voters tend to vote in similar 

fashion, or cohesively.  For the same three elections, Dr. Alford’s own analysis yielded similar 

results:  58%, 67%, and 87%.  Response SUMF at ¶ 237.   

As to the seven exogenous elections Dr. Liu analyzed, he found that for six of them, 

Black support for the Black candidate was:  65.24%, 75.38%, 71.92%, 94.72%, 81.16%, and 

90.62%.10  Response SUMF at ¶ 238.  For the same six elections, Dr. Alford found similar 

evidence of cohesiveness:  73%, 84%, 69%, 83%, 82%, and 88%.  Response SUMF at ¶ 238. 

This level of cohesiveness satisfies Gingles II.  See Bone Shirt, 336 F. Supp. 2d at 999 

(“[T]he court holds that cohesion exists at levels above 60 percent and may exist, albeit more 

 
9  These numbers reflect Dr. Liu’s estimate of Black support for the Black candidate in (i) 

the 2004 Supreme Court election for Position 1, (ii) the 2006 Supreme Court election for 

Position 5, and (iii) the 2008 Court of Appeals election for District 6, Position 1.  

Response SUMF at ¶ 237. 

10  These numbers reflect Dr. Liu’s estimate of Black support for the Black candidate in (i) 

the 2002 Lieutenant Governor election, (ii) the 2008 Presidential election, (iii) the 2008 

Presidential democratic primary election, (iv) the 2012 Presidential election, (v) the 2014 

State Auditor election, and (vi) the 2018 Lieutenant Governor election.  Response SUMF 

at ¶ 238.  
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weakly, at lower levels.”).  Defendants’ own expert testified that he considered minority support 

above 60% for a Black candidate to be an indication of cohesion.  Response SUMF at ¶ 239.  

However, Defendants (Defs.’ Mot. Summ. J. at 45) are wrong that 60% is a threshold to show 

cohesion—the “60% figure is merely a guideline, not an absolute threshold[.]”  African 

American Voting Rights Legal Defense Fund v. Villa, 54 F.3d 1345, 1353 n.11 (8th Cir. 1995).  

Even if they were correct, in nine out of the eleven elections that Dr. Liu analyzed, Plaintiffs 

have submitted empirical evidence showing cohesiveness of 60% or higher.  Response SUMF at 

¶ 240.  Notably, in more than half of those elections, Defendants themselves have submitted 

evidence showing that cohesion was north of 70%.  Response SUMF at ¶ 241. 

The Court should also reject Defendants’ suggestion that this Court adopt a threshold 

even higher than 60% (in plain contravention of Eighth Circuit precedent).  In support of their 

suggestion, Defendants perform an elaborate arithmetical exercise and cite the Supreme Court’s 

decision in Bartlett v. Strickland, 556 U.S. 1 (2009).  See Defs.’ Mot. Summ. J. at 44 & n.16.  

But Bartlett simply does not address what threshold is required for finding cohesiveness under 

Gingles II.  And the very article Defendants cite in support of their theory makes clear that the 

cohesion inquiry is factually intense and not a matter of simple arithmetic.  See Lichtman & 

Hebert, “A General Theory of Vote Dilution,” 6 LA RAZA L.J. 1, 6 (1993) (cited in Defs.’ Mot. 

Summ. J. at 42) (observing that cohesion may still exist “despite less than 50 or 60 percent 

minority support for the candidate”).  There is simply no support in the case law for the 

proposition that plaintiffs must, in addition to satisfying the Gingles factors, also show that the 

minority votes cohesively at sufficient levels to consistently win elections.  The case law requires 

equal electoral opportunity—not guaranteed success.  See Bartlett, 556 U.S. at 20 (“Section 2 

does not guarantee minority voters an electoral advantage.”). 
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4. The Evidence Shows That The Black-Preferred Candidate Is Usually 

Defeated 

 

“The third Gingles precondition asks whether the white majority typically votes in a bloc 

to defeat the minority candidate.”  Bone Shirt, 461 F.3d at 1020 (internal citation omitted).  Here, 

the expert evidence from Dr. Liu shows that the candidate preferred by Black voters lost nine out 

of eleven elections—nearly 82% of the time.  Response SUMF at ¶ 242.  This includes three out 

of four endogenous elections and six out of seven exogenous elections.  Response SUMF at 

¶ 242.  In each of these elections, non-Black support for the winning candidate was 62% or 

higher.  Response SUMF at ¶ 243.  As to each of these elections, Defendants’ own expert agrees 

with Dr. Liu (i) as to who the minority-preferred candidate was, (ii) that majority support for the 

other candidate(s) was 62% or higher, and (iii) that such majority support was sufficient to defeat 

the minority-preferred candidate.  Response SUMF at ¶ 244.  Thus, the evidence from both 

Plaintiffs and Defendants compels the conclusion that the white majority voted in a bloc to 

defeat the minority candidate—precisely what Gingles III requires.   

  A showing that the minority-preferred candidate was defeated by a majority white 

voting bloc 82% of the time is more than sufficient to satisfy Gingles III.  See Mo. State, 201 F. 

Supp. 3d at 1060-66 (finding “stark” racial polarization where only two of eight Black-preferred 

candidates succeeded over a five-year period in endogenous mixed-race contested elections); 

United States v. Village of Port Chester, 2008 WL 190502, at *15 (S.D.N.Y. Jan. 17, 2008) 

(finding racially polarized voting where plaintiffs’ expert showed that minority candidate of 

choice was defeated 75% of the time). 

B. Defendants Are Wrong That The Court Must Equally Weigh All Elections 

Case 4:19-cv-00402-JM   Document 103   Filed 10/07/21   Page 38 of 73



31 
 

Defendants’ argument that “this Court must consider and give equal weight to all 

elections,” Defs.’ Mot. Summ. J. at 40, is unsupported by the overwhelming weight of precedent 

and the evidentiary record.   

First, it is misleading for Defendants to argue that “the Eighth Circuit has squarely held 

that courts must review all elections (not just those between minority and nonminority 

candidates) to decide whether minority cohesion and racially polarized voting exist.”  Id. at 38 

(emphasis in original).  There is no Eighth Circuit case even hinting at a holding that “courts 

must review all elections” in a Section 2 case—let alone a case “squarely” holding as much.  The 

Bone Shirt court could not have been clearer that “[e]ndogenous and interracial elections are the 

best indicators of whether the white majority usually defeats the minority candidate.”  Bone 

Shirt, 461 F.3d at 1020-21 (emphasis added).  The Gingles case itself relied exclusively on 

interracial contests to determine whether the Black vote was diluted.  Gingles, 478 U.S. at 52-53, 

80-82 (expert’s opinion on which the district court relied “collected and evaluated data from 53 

General Assembly primary and general elections involving black candidacies” (emphasis 

added)).  

Defendants’ cases are not to the contrary.  In Clay v. Board of Education, the court 

merely held that the plaintiffs had not offered evidence of racially polarized voting where their 

expert “did not explicitly identify who the minority’s candidates of choice were or what 

methodology should be used to make such a determination,” instead relying entirely “on the 

presumption that African-American voters preferred African-American candidates.”  90 F.3d 

1357, 1361 (8th Cir. 1996) (cited in Defs.’ Mot. Summ. J. at 38, 39, 49).  Far from holding that 

courts must analyze one set of elections or another, the Clay court held only that a minority 
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candidate could not be deemed the minority-preferred candidate “simply because of that 

candidate’s race.”  Id.   

Similarly, the court in Harvell v. Blytheville School District was not asked what types of 

elections must be analyzed to determine whether voting is racially polarized.  71 F.3d 1382, 1386 

(8th Cir. 1995) (cited in Def. Mem. at 29, 38, 39, 49, 51, 52).  Instead, the court held “that a 

candidate is [not] the minority-preferred candidate simply because that candidate is a member of 

the minority.”  Harvell, 71 F.3d at 1386.  The Harvell court not only explicitly left open the 

possibility that expert testimony could establish that a candidate’s race played a significant role 

in determining his preferred status within a minority group, but it also held that the race of the 

candidate was “by far the determinative factor in minority voting patterns”— a fact Defendants’ 

brief omits.  Id. at 1386-87. 

Unlike the plaintiffs’ expert in Clay, Dr. Liu did not make a categorical assumption that 

Black voters could only prefer Black candidates.  He identified the minority’s candidates of 

choice by using and fully explaining a methodology that is well-accepted by the courts and that 

Defendants do not challenge.  This is consistent with Harvell itself, where the Eighth Circuit 

expressly held that Black candidates were the minority-preferred candidates based on the 

plaintiffs’ expert’s quantitative analysis.  Harvell, 71 F.3d at 1386-87.11  

 
11  Defendants’ reliance on Cottier v. City of Martin is puzzling, insofar as the cited opinion 

arose after an eleven-day trial.  The Eighth Circuit merely held that there was “no clear 

error in the district court’s weighing of the evidence” as to the Gingles factors.  604 F.3d 

553 (8th Cir. 2010).  The case thus does not say that a court can discount or exclude 

expert evidence at the summary judgment stage—which is what Defendants ask this court 

to do.  In any event, nowhere in the opinion does the court even purport to quibble with 

Bone Shirt’s conclusion that biracial elections are more probative than uniracial elections. 
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  Second, cases from other circuits confirm that there is no requirement to include 

uniracial elections in the analysis.  See, e.g., Jenkins, 4 F.3d at 1128 (3d Cir. 1993); Campos v. 

City of Baytown, Tex., 840 F.2d 1240, 1248–49 (5th Cir. 1988) (upholding district court decision 

where “the inquiry of racially polarized voting properly focused only on those contests . . . that 

had a minority member as a candidate”); Citizens for a Better Gretna v. City of Gretna, 834 F.2d 

496, 503–04 (5th Cir. 1987) (“[I]mplicit in the Gingles holding is the notion that black 

preference is determined from elections which offer the choice of a black candidate. The various 

Gingles concurring and dissenting opinions do not consider evidence of elections in which only 

whites were candidates.  Hence, neither do we.”).  Indeed, at least one court has already 

expressly approved of Dr. Liu’s approach in exclusively analyzing biracial elections finding that 

his focus on such elections “was not too narrow.”  Pope, 94 F. Supp. 3d at 329-330. 

The Third Circuit’s decision in Jenkins is instructive.  There, as here, the defendants 

argued that “plaintiffs may not selectively choose which elections to analyze, but rather must 

analyze all the elections, including those involving only white candidates.”  Jenkins, 4 F.3d. at 

1128.  The court roundly rejected this argument, holding that the plaintiffs were not “required to 

present evidence on white-versus-white elections if they do not believe that those elections are 

probative.”  Id. at 1128-29.  Consistent with the overwhelming weight of authority on this issue, 

the Jenkins court observed that “elections involving white candidates only are much less 

probative of racially polarized voting than elections involving both black and white candidates.”  

Id. (emphasis added).  See also Westwego III, 946 F.2d at 1119 n.15 (“[W]hen there are only 

white candidates to choose from, it is virtually unavoidable that certain white candidates would 

be supported by a large percentage . . . of black voters.  Thus, it is not particularly surprising—

and not particularly probative—that analysis of elections that included only white candidates did 
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not reveal any racial polarization.”) (internal quotations and citations omitted).  Notably, in 

Westwego, the Fifth Circuit held that it was proper for the district court to have “discredited 

much of the defendants’ expert’s analysis of voting patterns” where that analysis focused 

“primarily on elections [that] included no black candidates.”  Id. (emphasis added). 

Although Defendants take issue with the number of endogenous elections Dr. Liu 

analyzed—and argue that a court should look to a “representative sample of elections,” Defs.’ 

Mot. Summ. J. at 36—this argument has repeatedly been rejected by the courts.  Gingles itself is 

clear that “the fact that statistics from only one or a few elections are available for examination 

does not” “foreclose a vote dilution claim.”  478 U.S. at 57 n.25.  See also Gretna, 834 F.2d at 

502–03 (rejecting argument that analysis of only two elections within the relevant political unit 

cannot adequately reflect past and present reality); Westwego Citizens for Better Gov’t v. City of 

Westwego, 872 F.2d 1201, 1209 (5th Cir. 1989) (“Gingles ‘suggests flexibility in the face of 

sparse data.’”). 

These decisions also are consistent with an empirical analysis of the evidence on which 

courts rely in Section 2 cases:  in a review of thirty-nine cases “in which minority cohesion was 

disputed at trial and the court reached the issue” it was found that “[i]n all but one of these thirty-

nine cases, the court grounded its determination exclusively or primarily on data from elections 

with a minority-race candidate.”  Elmendorf, Quinn & Abrajano, “Racially Polarized Voting,” 

83 U. CHICAGO L. REV. 587, 611 (2016) (emphasis added).12 

C. Crediting Defendants’ Expert Over Plaintiffs’ Expert Is Improper At The 

Summary Judgment Stage 

 
12  Defendants’ reliance on the Fourth Circuit’s decision in Lewis v. Alamance County 

(which held that a Gingles analysis must look at uniracial elections) is misplaced, as it is 

inconsistent with Gingles and is also not the law in this Circuit.  99 F.3d 600 (4th Cir. 

1996) (cited in Def. Mem. at 38).  
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By asking this Court to reject Dr. Liu’s findings on biracial elections and credit Dr. 

Alford’s analysis, Defendants are impermissibly asking the Court to weigh the parties’ respective 

evidence.  That is plainly not a court’s role when deciding a motion for summary judgment.  E.g., 

Liberty Lobby, 477 U.S. at 249 (“[A]t the summary judgment stage the judge’s function is not 

himself to weigh the evidence and determine the truth of the matter, but to determine whether 

there is a genuine issue for trial.”) (emphasis added); see also Coker, 734 F.3d at 843 (reversing 

grant of summary judgment, observing that it was “improper” for the district court to have 

“weigh[ed] evidence”).  As the Eighth Circuit has specifically recognized, an attempt to use 

expert testimony “to invalidate” the opposing party’s expert’s testimony—which is indisputably 

what Defendants are attempting here—“is improper at the summary judgment stage.”  Schreier 

v. Drealan Kvilhaug Hoefker & Co., 992 F.3d 674, 678 (8th Cir. 2021) (internal citation 

omitted).  Dr. Alford looked at a different set of elections to reach a different conclusion than Dr. 

Liu.  That is a classic battle of the experts for the Court to evaluate at trial. 

Leaving that evaluation for trial is particularly appropriate here where there are myriad 

problems with Defendants’ evidence.  Dr. Alford’s analysis contains several flaws, but chief 

among them is that he makes no accommodation for the generally accepted principle that biracial 

elections are typically more probative than uniracial elections.  Instead, he lumps all the 

elections, both biracial and uniracial, together in his tables in an attempt minimize the evidence 

of polarization that is evident from the biracial elections analyzed by Dr. Liu. 

There also are issues with Dr. Alford’s data on uniracial elections that undermine his 

conclusions.  Although Dr. Alford purports to give an opinion on how often the minority-

preferred candidate prevailed, for the vast majority of the uniracial endogenous elections he 

analyzed, his confidence intervals are so large that he is not even sure if he correctly identified 
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which candidate was favored by Black voters.  As he admitted at his deposition, for “quite a 

few” of the races he analyzed, he could not say with 95% confidence—the accepted standard for 

confidence among political scientists13—who the Black-preferred candidate was.  Response 

SUMF at ¶ 247.  A simple look at the data confirms that for 80% of Dr. Alford’s uniracial 

endogenous elections, the confidence intervals are so wide that the data is virtually useless: 

• For 9 of the 12 uniracial Supreme Court races he analyzed (Table 1), he could not 

determine with 95% confidence who the Black-preferred candidate was.  Alford 

Rep. at 15.  Response SUMF at ¶ 248. 

• For 12 of the 14 uniracial Court of Appeals races he analyzed (Table 2), he could 

not determine with 95% confidence who the Black-preferred candidate was.  

Alford Rep. at 19.  Response SUMF at ¶ 249. 

Because the confidence intervals for these elections is so wide, there is good reason to 

afford these elections little—if any—weight in the analysis of racial polarization.   

In any event, the uniracial exogenous elections that Dr. Alford looked at (and criticized 

Dr. Liu for not including) in fact provide further evidence that voting is racially polarized in 

Arkansas.  To wit, for the 16 most recent partisan general statewide elections Dr. Alford 

considered, (i) he estimated that Black cohesion was 79% or higher, and (ii) in every single 

election, the Black-preferred candidate was defeated.  Response SUMF at ¶ 251.  Perhaps this is 

the reason Dr. Alford neglected to include a column showing which candidate won, as such a 

column would serve only to highlight the fundamental truth that Black-preferred candidates are 

routinely and consistently defeated in elections in Arkansas.  Response SUMF at ¶ 252. 

Defendants’ criticism of the low number of endogenous biracial elections is similarly 

misplaced:  that circumstance is itself a product of historical racial discrimination in the state of 

 
13  Response SUMF at ¶ 250.  Defendants’ own expert testified that 95% “is the standard 

that’s most commonly utilized in political science for testing null hypotheses.”  Response 

SUMF at ¶ 250. 
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Arkansas.  Plaintiffs’ expert, Dr. Peyton McCrary (whose report is unrebutted in the record), 

explained that the Arkansas Bar Association “did not admit Black lawyers until the passage of 

the 1964 Civil Rights Act,” and “until the 1990s the rate of graduation [of Black Americans] 

from [the University of Arkansas] law school remained . . . under five per year.”  Response 

SUMF at ¶ 253.  Indeed, in 1991, the State admitted liability with respect to procedures for 

electing judges—procedures that discriminated against Black voters and potential candidates in 

judicial elections.  See Hunt v. Arkansas, 1991 WL 12009081 (E.D. Ark. Nov. 7, 1991); 

Response SUMF at ¶ 254.  Against this backdrop, it is unsurprising that there have been 

comparatively few Black candidates in Arkansas judicial elections.  Allowing Defendants to rely 

on the relative lack of biracial endogenous elections—a circumstance that came about because of 

racial discrimination—threatens to entrench exactly those discriminatory circumstances and 

should be rejected, particularly at the summary judgment stage.  See Westwego, 872 F.2d at 1209 

(“[P]laintiffs may not be denied relief simply because the absence of black candidates has 

created a sparsity of data on racially polarized voting in purely [endogenous] elections.”). 

D.  Defendants’ Causation-Based Argument Also Is Misplaced 

Similar to their request that the Court improperly weigh expert evidence at the summary 

judgment stage, Defendants also ask the Court to make findings of fact about why voters voted 

and why candidates lost certain elections.  The Court should reject this invitation. 

Defendants mischaracterize Plaintiffs’ case as concerning “‘the mere inability to win a 

particular election,’ or in Judge [Griffen’s] case, even three elections by a single candidate.”  

Def. Mem. at 35 (quoting Dkt. 36 at 14 & n.6).  However, Plaintiffs have submitted substantial 

evidence as to additional elections (the biracial exogenous elections Dr. Liu analyzed) that 

confirms the presence of racially polarized voting. 
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In addition, Defendants ask this Court to make a factual finding that “a series of unique 

events and controversial remarks preceded each of Judge Griffen’s three defeats,” Def. Mem. at 

53, which is well beyond the scope of inquiry that is permissible on a summary judgment 

motion.  See, e.g., Yates v. Rexton, Inc., 267 F.3d 793, 800 (8th Cir. 2001) (on summary 

judgment motion, “district court is prohibited from making [] a factual finding from conflicting 

evidence”).  Indeed, this is confirmed by the very case cited by Defendants on this point in which 

the trial court looked to “special circumstances” attending an election at trial.  Mo. State Conf. of 

the NAACP v. Ferguson-Florissant School Dist., 894 F.3d 924, 935-38 (8th Cir. 2018).   

Even if this Court were to weigh evidence concerning the endogenous biracial elections 

described in Dr. Liu’s report, Defendants’ argument is inapposite for summary judgment because 

the “unique events” Defendants identify are themselves racially polarizing.  For example, 

Defendants contend that Judge Griffen’s advocacy regarding the number of Black students and 

faculty members at the University of Arkansas, as well as speeches he gave at an Arkansas 

NAACP conference, were external factors presenting alternative reasons for why he did not win 

his elections.  Def. Mem. at 54–57.  These are not, as Defendants contend, “non-racial factors.”  

Def. Mem. at 53 (quoting Mo. State, 894 F.3d at 936).  These characteristics are directly related 

to the racial polarization analysis; they present strong qualitative evidence to explain why Judge 

Griffen was the preferred candidate of Black voters and simultaneously explain why non-Black 

voters voted as a bloc against him.  Indeed, as Dr. McCrary reported, Judge Griffen was the 

subject of a racial appeal as a sitting judge.  Response SUMF at ¶ 255.  Moreover, Defendants 

ignore the evidence in the record that shows that Judge Griffen was a well-liked and highly 

qualified candidate—evidence that suggests his defeats were caused by racial factors.  See, e.g., 

Response SUMF at ¶ 256 (“Even in the legal community, even people who don’t agree with 
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Judge Griffen, people agree that he is a hard worker.  It’s hard to outwork him, and he is 

smart.”); Response SUMF at ¶ 257 (“We like him.  He’s courageous.  He’s bold, and he speaks 

up for what’s right.”). 

These circumstances bear directly on the relationship between the voting population’s 

preferences and the success of the minority-preferred candidate:  the heart of the racial 

polarization analysis.  At bottom, Defendants effectively ask this court to (i) fact-find on the 

question of why Judge Griffen lost; (ii) fact-find on whether Judge Griffen’s “special 

circumstances” presented racial or non-racial voting issues; and then, despite the existence of a 

substantial dispute on these factual questions; (iii) weigh competing facts against each other to 

determine that Judge Griffen’s losses were sui generis.  That is far afield of this Court’s role at 

the summary judgment stage, and not surprisingly, Defendants fail to cite any case anywhere in 

which a court has granted summary judgment where there is conflicting evidence on such a fact-

intensive issue.      

Similarly, the Court should summarily reject Defendants’ argument that “what 

polarization there is in Arkansas’s partisan elections arises from the party preferences of black 

and white voters, not any supposed preference for candidates of their own race.”  Def. Mem. at 

60.  The Eighth Circuit has made clear that the “reason” for voter “cohesion is irrelevant in the 

threshold determination of whether the Gingles preconditions are met.”  Cottier v. City of 

Martin, 445 F.3d 1113, 1119 (8th Cir. 2006), rev’d on other grounds, 604 F.3d 553 (8th Cir. 

2010) (emphasis added).  “To imply that party affiliation should negate political cohesion would 

have the effect of denying minority voters an equal opportunity to elect representatives of their 

choice regardless of the reason.”  Id. (internal citations omitted). 

* * *  
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Given that the Eighth Circuit, scores of courts across the country, and both experts 

unanimously agree that interracial elections are the most probative of racially polarized voting—

and given that the experts also agree that the Black-preferred candidate usually loses when 

running for office in Arkansas—it certainly cannot be the case that there is no genuine issue of 

fact as to whether voting is racially polarized.  For these reasons, Defendants are not entitled to 

summary judgment as to Gingles II or III.   

IV.  PLAINTIFFS PROVIDE AMPLE SENATE FACTOR EVIDENCE TO 

DEMONSTRATE THAT A TOTALITY OF CIRCUMSTANCES SHOWS BLACK 

ARKANSANS HAVE LESS OPPORTUNITY TO ELECT THEIR CANDIDATES 

OF CHOICE IN APPELLATE JUDICIAL ELECTIONS. 

 

In addition to assessing the existence of the Gingles preconditions, the Court will 

ultimately have to determine whether under the “totality of circumstances” Black residents of 

Arkansas “have less opportunity than other members of the electorate to participate in the 

political process and to elect representatives of their choice.”  See Gingles, 478 U.S. at 44–45, 

(citing S. Rep. No. 97–417 (1982), U.S. Code Cong. & Admin. News 1982, pp. 177, 206 

(hereinafter Senate Report).  Defendants have not demonstrated that there are no genuine 

disputes as to material facts related to the Senate Factors such that they are entitled to judgment 

as a matter of law with respect to these issues.  To the contrary, as discussed in detail below, the 

totality of the circumstances includes ample evidence that, overall, Arkansas’ Black voters have 

less opportunity than white voters to elect appellate judges and justices of their choice. 

The Senate Report accompanying the 1982 amendments to the VRA identified “Senate 

Factors” that are relevant in analyzing the totality of circumstances and determining whether 

Section 2 has been violated.  Senate Report at 206–207.  The Senate Factors consist of seven 

numerated factors and two additional factors for courts to consider in a totality of the 
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circumstances analysis.14  Plaintiffs need not prove “any particular number of factors . . . or that 

a majority of them point one way or the other.”  Gingles, 478 U.S. at 45.  Moreover, the district 

court is not limited to considering “only these factors; the list is ‘neither comprehensive nor 

exclusive.”  Ga. State Conference of the NAACP v. Fayette Cty. Bd. of Comm’rs, 775 F.3d 1336, 

1342 (11th Cir. 2015) (quoting Gingles, 478 U.S. at 45).  Rather, “the final determination of 

 
14  The full list of factors is:   

“1. the extent of any history of official discrimination in the state or political subdivision 

that touched the right of  the members of the minority group to register, to vote, or 

otherwise to participate in the democratic process; 

2. the extent to which voting in the elections of the state or political subdivision is 

racially polarized; 

3. the extent to which the state or political subdivision has used unusually large election 

districts, majority vote requirements, anti-single shot provisions, or other voting practices 

or procedures that may enhance the opportunity for discrimination against the minority 

group; 

4. if there is a candidate slating process, whether the members of the minority group have 

been denied access to that process; 

5. the extent to which members of the minority group in the state or political subdivision 

bear the effects of discrimination in such areas as education, employment and health, 

which hinder their ability to participate effectively in the political process; 

6. whether political campaigns have been characterized by overt or subtle racial appeals; 

and 

7. the extent to which members of the minority group have been elected to public office 

in the jurisdiction. 

Additional factors that in some cases have had probative value as part of plaintiffs’ 

evidence to establish a violation are:  whether there is a significant lack of responsiveness 

on the part of elected officials to the particularized needs of the members of the minority 

group [and] whether the policy underlying the state or political subdivision’s use of such 

voting qualification, prerequisite to voting, or standard, practice or procedure is tenuous.”  

Id. 
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whether the voting strength of minority voters is canceled out demands the court’s overall 

judgment, based on the totality of the circumstances and guided by those relevant factors in the 

case.”  Whitfield v. Democratic Party, 890 F.2d 1423, 1432 (8th Cir. 1989) (quoting Senate 

Report at 29 n.118 (internal quotations and modifications omitted)).   

The record provides an abundance of evidence that the Senate Factors weigh in favor of 

Plaintiffs.  Thorough consideration of the present record demonstrates that Black Arkansans have 

been denied the opportunity to elect appellate judicial candidates of their choice.  Defendants 

avoid or mischaracterize these findings in their Motion for Summary Judgment.  Still, the fact-

intensive inquiry required to assess and weigh the holistic evidence of a Section 2 violation in 

comparison to the state’s countervailing policy interests in maintaining the challenged systems is 

most appropriate for trial.  Indeed, Plaintiffs have offered substantial evidence for six out of 

seven enumerated Senate Factors, as well as additionally probative considerations.  Because 

evidence is not needed for all, nor even a majority, of Senate Factors to survive summary 

judgement, limited information on formal or informal slating (Senate Factor 4) is not weighed 

against Plaintiffs’ showing a totality of circumstances.  See Gingles, 478 U.S. at 45; Harvell v. 

Blytheville Sch. Dist. No. 5, 71 F.3d 1382 (8th Cir. 1995) (“Evidence of candidate-slating process 

or racial appeals in elections is unnecessary to show violation of § 2 of Voting Rights Act (VRA) 

prohibiting denial or abridgment of right to vote on account of race, where process controls 

result, and their absence does not preclude finding § 2 violation.”). 

Because Defendants have failed to demonstrate that settled facts reflect otherwise, 

summary judgement should be denied. 

A. Senate Factor 1:  History of Voting Rights Discrimination 
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Senate Factor 115 calls for courts to consider “the extent of any history of official 

discrimination in the state or political subdivision that touched the right of the members of the 

minority group to register, to vote, or otherwise to participate in the democratic process.”  Senate 

Report at 206–207.  Defendants offer no evidence to counter Plaintiffs’ evidence of Arkansas’ 

persistent history of de jure and de facto racial discrimination. 

First, Plaintiffs have submitted an expert report from Dr. Peyton McCrary which includes 

facts that support that there is a history of discrimination in Arkansas.  For example, Dr. 

McCrary’s report includes an overview of Arkansas’ use of a poll tax, historically disparate 

registration rates, and multiple federal lawsuits resulting in findings of historic discrimination.  

Response SUMF at ¶¶ 258-260.  Importantly, Dr. McCrary noted that one such case led to 

Arkansas facing a rare and limited preclearance requirement under Section 3(c) of the Voting 

Rights Act for “systematically and deliberately” enacting voting requirements “to frustrate 

[B]lack political success.”  Id. (citing Jeffers v. Clinton, 740 F. Supp. 585, 586 (E.D. Ark. 

1990)).  Dr. McCrary also details, at length, the systems in place that precluded Black Arkansans 

from equal access to legal education in the state, as well as the discriminatory treatment Black 

students faced when pursuing legal education and access to the Arkansas Bar. Id.  

Second, this Court has taken judicial notice of Arkansas’ history of discrimination.  Smith 

v. Clinton, 687 F. Supp. 1310, 1317 (E.D. Ark. 1988).  In doing so, the Court noted, “[w]e do not 

believe that this history of discrimination, which affects the exercise of the right to vote in all 

elections under state law, must be proved anew in each case under the Voting Rights Act.”  Id.  

 
15  Defendants mistakenly describe Senate Factor 1 as pertaining to racially polarized voting.  

Defs.’ Mot. Summ. J at 61.  Senate Factor 2 pertains to racially polarized voting, which is 

central to the Gingles II and III analyses discussed at length, supra, in Section III. 
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Both this Court and the Eighth Circuit have confirmed this finding on numerous occasions since.  

See, e.g., Harvell, 71 F.3d at 1390 (“No one party to the litigation denies the long history of 

racial discrimination in the electoral process in Arkansas.”); Taylor v. Howe, 225 F.3d 993, 1003 

(8th Cir. 2000) (“There has been a ‘long history of racial discrimination in the electoral process 

in Arkansas.’”); Jeffers v. Beebe, 895 F. Supp. 2d 920, 940 (E.D. Ark. 2012) (“‘[T]here is a 

history of racial discrimination in the electoral process in Arkansas.’”).  This Court should adopt 

these repeated findings here. 

Further, the facts developed during discovery, including deposition testimony, make clear 

there is a history of discrimination.  For example, the Governor’s office and former legal counsel 

of both the Secretary of State’s and the Attorney General’s offices, Tim Humphries, conceded 

there is a history of discrimination in Arkansas that has continued effects today.  See Response 

SUMF at ¶ 264.  Humphries specifically noted that this Court concluded as much in Jeffers v. 

Clinton, 730 F. Supp. 196, 204, 211 (E.D. Ark. 1989) (three-judge court), aff’d mem., 498 U.S. 

1019 (1991) (“In short, there is a long history of official discrimination.  It has a present effect.  

And some instances of it are still occurring.”).  Id.  There is no question that Arkansas has a 

history of racial discrimination, and Defendants have made no effort to dispute it.  

Moreover, the record also includes uncontested, representative experiences of racial 

discrimination against Black candidates in Arkansas, even against Black candidates who have 

been elected.  Former Circuit Judge Victor Hill testified about examples of racism and 

discrimination, including a time in which a Black woman was prohibited from voting in 

Mississippi County and chased from her polling location at gunpoint in the late 1980s.  Response 

SUMF at ¶ 261. He also recalled experiencing overt racism in his professional life and as a 

student, including overhearing a member of the Democratic Central Committee use a racial slur 

Case 4:19-cv-00402-JM   Document 103   Filed 10/07/21   Page 52 of 73



45 
 

when comparing the candidates on the ballot while he was campaigning for judicial election.  

Response SUMF at ¶ 262. 

State Senator and former U.S. Congressional candidate Joyce Elliott testified about her 

family members’ experiences facing poll taxes.  Response SUMF at ¶ 258.  She also discussed 

the impact of Arkansas’s disenfranchisement of people with felony convictions on the Black 

community due to disproportionate incarceration rates, Response SUMF at ¶ 263, as well as 

recent policy changes that limit timelines for absentee voting, restrict voter engagement efforts, 

and add identification requirements to absentee voting.  Id. 

Finally, one need not look further than the history of the Court of Appeals districting 

process that is central to this case to see how Arkansas’ government has actively maintained 

racial disparities in electoral systems despite multiple opportunities to make amends.  Indeed, 

since 1994 there have been no less than three iterations of a Court of Appeals Apportionment 

Commission designed to redistrict the Court of Appeals.16  Each commission, under the advice of 

the Attorney General’s Office, discussed a need to increase Black voters’ representation on the 

bench, yet every effort to create a representative map was ultimately rejected by the General 

Assembly.   

The first Court of Appeals Apportionment Commission (the “First Commission”) first 

met on June 16, 1994 and tasked Tristan Greene, a Redistricting Planner with the Attorney 

General’s office, with explicitly creating a map that contained “two, or if possible, three” 

majority Black districts.  Response SUMF at ¶ 207.  The Commission ultimately rejected the 

plan which included two majority-Black districts based on the guidance from Tim Humphries, 

 
16  See, supra, note 1. 
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former Assistant Attorney General.  The Attorney General’s Office recommended against the 

majority-Black district, even though it “assume[d] that the voting rights factors were there” and 

“could be provided.”  Response SUMF at ¶ 208.17  Further, the Attorney General’s Office 

acknowledged the creation of a majority-Black district “could provide some positive results” by 

showing the legislature “going as far as possible to provide [B]lack representation on the bench, 

representation sorely lacking in this state’s history.”  Response SUMF at ¶ 266.  Ultimately, the 

First Commission recommended the General Assembly adopt a plan with one Black majority 

district with a voting age population of 57.41%.  See SOS0958.  The 1995 General Assembly 

declined to adopt the plan and deferred the power to redistrict the Court of Appeals to the 1997 

General Assembly.  See SOS0903.  Thus, the first redistricting attempt failed.  

The second Court of Appeals Apportionment Commission (the “Second Commission”) 

fared no better than the first.  The Second Commission “decided that the first step in its 

deliberations should be to consider the extent to which current federal law required/prohibited 

the creation of majority-minority Court of Appeals districts in Arkansas.”  Response SUMF at ¶ 

216. Again, based on advice from the Attorney General’s Office, the Commission decided 

against the creation of a majority Black district. Response SUMF at ¶ 206. This was despite the 

Governor’s office’s designee being of the opinion that the Commission should propose a 

majority Black district.  The second redistricting attempt ultimately failed.  

 
17  Mr. Humphries further testified that despite operating under the assumption that a Section 

2 violation was present, the Attorney General’s Office advised against the creation of 

majority-Black districts to avoid lawsuits from “[w]hite disgruntled voters.”  Response 

SUMF at ¶ 265.  “It wasn’t the Section 2 violation I was worried about,” said Humphries, 

“[…] It was the constitutional challenge that might come from voters saying that they 

were discriminated against because it was racially gerrymandered.” 
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The Third Court of Appeals Apportionment Commission (the “Third Commission”) 

made similar efforts and ultimately held a public hearing to discuss the new proposed districts.  

See Response SUMF at ¶ 269.  During the hearing held by the Third Commission, several judges 

testified to the benefits of Black representation on the Court of Appeals for Black voters.  Judge 

Olly Neal testified, “[O]ur courts really ought to have at least some reflection of the diversity of 

the population,” citing the imbalanced influence of the criminal legal system on Black 

Arkansans.  Response SUMF at ¶ 270.  “[M]any folk, particularly low-income folk, see the 

courts only as they relate to the criminal processes,” he stated.  Id.  “African-Americans don’t 

see the courts as institutions that have any particular respect for them.”  Id.  Judge Neal went on 

to request the Commission consider one of the single-member plans which may afford Black 

voters an opportunity to elect the candidate of their choice.  He requested the commission at least 

be “conscious of the fact that if you can draw districts in such a way that it affords an 

opportunity for African-Americans to elect candidates of their choice.”  Response SUMF at ¶ 

271.  Judge Wendell Griffen also spoke of the importance of ensuring Black voters have the 

chance to elect their candidate of choice.  See Response SUMF at ¶ 272.  Nevertheless, the 

Commission did not propose a majority Black district and the plan ultimately adopted by the 

General Assembly did not contain a majority Black district.  H.R. 2548, 84th Gen. Assemb., 

Reg. Sess. (Ark. 2003).   

In each iteration of the Court of Appeals Apportionment Commission, the desire to create 

a Black-majority district was raised and supported by testimony regarding the benefits of 

increased representation for Black voters on the bench.  The record here reflects a clear 

recognition of the need to take action to redress the appalling lack of Black representation in the 

Arkansas Court of Appeals, yet pursuant to advice from the Attorney General’s Office, the 
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Commission never proposed one and the General Assembly never adopted one.  See Response 

SUMF at ¶ 274.  Since the Third Commission’s recommendation to the legislature in 2003, there 

have been no further attempts to create a Black majority district for the Arkansas Court of 

Appeals, leaving Black voters for decades without the ability to elect the candidate of their 

choice.  

B. Senate Factor 2:  Racially Polarized Voting 

Senate Factor 2 calls for the examination of “the extent to which voting in the elections of 

the state or political subdivision is racially polarized.”  Senate Report at 206–207.  Plaintiffs’ 

have discussed, supra, in Section III, the extensive evidence that appellate judicial elections in 

Arkansas have been defined by RPV, impeding the ability of Black Arkansans to elect their 

candidates of choice.  Thus, the question of fact remains as to racially polarized voting.  Because 

the existence of RPV in the context of Senate Factor analysis requires the same fact-intensive 

inquiries relevant to Gingles preconditions II and III, summary judgement should not be granted. 

C. Senate Factor 3:  Enhancing Factors 

Defendants are unable to present any facts to contest Senate Factor 3, which looks to “the 

extent to which the state or political subdivision has used unusually large election districts, 

majority vote requirements, anti-single shot provisions, or other voting practices or procedures 

that may enhance the opportunity for discrimination against the minority group.”  Senate Report 

at 206–207.  Despite Defendants’ attempts to evade unhelpful evidence, a thorough review of the 

Senate Factors reveals the many features of Arkansas’ electoral systems that have enhanced 

opportunities for discrimination against Black voters. 

The Supreme Court has recognized that at-large voting, as used by Arkansas to elect 

Supreme Court Justices, may “operate to minimize or cancel out the voting strength of racial 

minorities in the voting population.”  Gingles, 478 U.S. at 47.  “The theoretical basis for this type 
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of impairment is that where minority and majority voters consistently prefer different candidates, 

the majority, by virtue of its numerical superiority, will regularly defeat the choices of minority 

voters.”  Id. at 48.  See Mo. State Conf. of the NAACP v. Ferguson-Florissant Sch. Dist., 894 

F.3d 924, 930 (8th Cir. 2018) (“One manner in which a violation may occur is when districts that 

elect several at-large representatives ‘operate to impair blacks’ ability to elect representatives of 

their choice’”) (quoting Gingles 478 U.S. at 42; Bone Shirt v. Hazeltine, 461 F.3d 1011, 1017–18 

(8th Cir. 2006)); Buckanaga v. Sisseton Independent School Dist. No. 54-5, S. Dakota, 804 F.2d 

469, 471 (8th Cir. 1986) (noting that the modern form of Section 2 “was aimed particularly at 

discriminatory at-large election systems which dilute minority voting strength.”).  That is true 

with respect to Arkansas’ current system of at-large voting for justices on the Arkansas Supreme 

Court. 

Similarly, multimember districts, like those at use in the current Arkansas Court of 

Appeal district plan, limit Black Arkansans’ ability to participate in the political process and 

elect a candidate of their choice.  Indeed, Tim Humphries—who testified that he “took all the 

voting cases” during his time at the Attorney General’s Office—identified concerns about 

whether multimember districts could survive challenges under the Voting Rights Act.  Response 

SUMF at ¶ 276..  Mr. Humphries stated, “[M]any voting rights cases have to do with litigation 

over multimember districts that the court orders to be split up into single-member districts so that 

minority rights under the Voting Rights Act can be achieved.”  Response SUMF at ¶ 277.  

Furthermore, Plaintiffs’ expert Peyton McCrary notes that the use of numbered place 

requirements, like those used in Arkansas Supreme Court contests, enhances the opportunity for 

discrimination as it “converts all multi-seat elections into head-to-head contests, preventing 

minority citizens from increasing the mathematical weight of their votes by using single shot 
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voting.”  Response SUMF at ¶ 278.  Moreover, the majority-vote requirement18 for Arkansas’ 

judicial elections further allows white voters in a jurisdiction characterized by racially polarized 

voting to coalesce behind the white-preferred candidate in the runoff to defeat Black voters’ 

candidate of choice.  Id. 

Finally, Arkansas’s constitutional provision regarding gubernatorial appointments to the 

judiciary has long limited Black Arkansans’ opportunity to seek judicial election.  The provision 

prohibits persons appointed to office by the governor, including to the judiciary, from seeking 

election to that office when their appointive terms expire.  Response SUMF at ¶ 279.  As a result 

of the amendment, Black lawyers appointed to the Arkansas Supreme Court or Court of Appeals 

are ineligible to run again for the same position, enhancing the discriminatory potential of the 

current system and undermining any incumbency advantage appointed justices or judges might 

enjoy.  Id.  This causes particular challenges for Black appellate jurists, because for many, 

 
18  Notably, majority vote requirements in Arkansas required preclearance under Section 

3(c) of the Voting Rights Act because of the State’s history of using such requirements to 

“deliberately […] frustrate [B]lack political success.”  See Jeffers, 740 F. Supp. at 586.  

Accordingly, the majority-vote requirement utilized in judicial elections was subject to 

such review.  See Response SUMF at ¶ 259. Though the majority-vote requirement for 

judicial elections was precleared, this does not preclude further action to address its 

discriminatory effects.  See, e.g., 52 USC 10304(a) (“Neither an affirmative indication by 

the Attorney General that no objection will be made, nor the Attorney General’s failure to 

object, nor a declaratory judgment entered under this section shall bar a subsequent action 

to enjoin enforcement of such qualification, prerequisite, standard, practice, or 

procedure.”); see also Reno v. Bossier Par. Sch. Bd., 528 U.S. 320, 341, 120 S. Ct. 866, 

878, 145 L. Ed. 2d 845 (2000) (holding that Section 5, which can be applied to 

jurisdictions identified under either Section 3 or Section 4 of the Voting Rights Act, 

“does not prohibit preclearance of a redistricting plan enacted with a discriminatory but 

nonretrogressive purpose.”). 
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appointment has been the first and only means of successfully attaining a seat on the appellate 

bench. 

D. Senate Factor 5:  Discrimination in Education, Employment, and Health  

Defendants fail to present any evidence concerning Senate Factor 5, which addresses “the 

extent to which members of the minority group in the state or political subdivision bear the 

effects of discrimination in such areas as education, employment and health, which hinder their 

ability to participate effectively in the political process.”  S. Rep., at 28–29, U.S. Code Cong. & 

Admin. News 1982, pp. 206–207.  Defendants presumably circumvent this discussion because 

broad-ranging evidence affirms that Black people in Arkansas have experienced, and continue to 

experience, the long-lasting effects of discrimination across nearly every aspect of political, 

social, and economic life.   

Courts have consistently found that a lack of access to equal, quality education and 

disparities in other socioeconomic factors such as poverty, health, and employment impede 

Black people in Arkansas from effectively participating in the political process.  See Jeffers v. 

Clinton, 730 F. Supp. at 211; see also Perkins v. City of W. Helena, 675 F.2d 201, 211 (C.A. 

Ark., 1982) (stating “past discrimination has contributed to socio-economic depression among 

[B]lacks);  Smith, 687 F. Supp. at 1317 (finding that “the history of discrimination has adversely 

affected opportunities for [B]lack citizens in health, education, and employment.).  As this Court 

itself found, “The hangover from this history necessarily inhibits full participation in the political 

process.”  Smith, 687 F. Supp. at 1317. 

Defendants themselves do not—and cannot—dispute that the history of discrimination in 

Arkansas continues to impact key socioeconomic indicators that impede the ability of Black 

people in Arkansas to participate fully in the political process.  In fact, the Governor’s office 

concedes that the effects of Arkansas history of discrimination persist today, and acknowledges 
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that the Hunt Decree remains in effect and that there is still ongoing litigation regarding 

segregation and discrimination in Arkansas’ school system.  See   Response SUMF at ¶ 280.  

Strikingly, the Governor’s office also admitted that, though the Governor’s Office receives 

complaints regarding discrimination “from time to time,” it does not typically investigate them.  

See Response SUMF at ¶ 281.  Black Arkansans are thus left with few reinforcements to counter 

the persistent forms of discrimination that shape the state’s history and continue to frame 

contemporary life. 

1. Discrimination in Education  

Thirty years after the integration of Little Rock schools, this Court acknowledged the 

significant, continuing disparity in educational opportunities and economic opportunities for 

Black people in Arkansas and noted that, “as long as [B]lacks, as a group, remain in a depressed 

socio-economic status, their political power will necessarily be less, and the impact on them of 

vote-diluting boundary lines will be greater.”  Jeffers v. Clinton, 730 F. Supp. at 211.  Over a 

decade after this Court’s ruling in Jeffers, Assistant Attorney General Tim Gaugher 

acknowledged the continued inequity in an internal memorandum regarding the Lake View 

Settlement, writing “[t]here is no getting around the fact that certain rural, poor, and 

predominately [B]lack school districts have been underfunded in the past, and that those schools, 

their teachers, and their students have suffered as a result,” See Response SUMF at ¶ 282.    

Courts continue today to address allegations of segregation and discrimination in the 

Arkansas schools, see, e.g.,  Little Rock Sch. Dist. v. Arkansas, 664 F. 3d 738, 757–58 (8th Cir. 

2011); Doe v. Key, No. 4:15-CV-623-DPM, 2017 WL 2927972 (E.D. Ark. July 7, 2017).  

Mr. Cooper, in his report, also demonstrates the impact of historical discrimination on 

educational outcomes for Black people in Arkansas now through his analysis of the 2019 
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American Community Survey (“ACS”) data.  Response SUMF at ¶ 283.  Thirteen percent of 

Black people over the age of 25 in Arkansas have not graduated from high school as compared to 

10.1% of their white peers.  Only 17.3% of Black people in Arkansas over the age of 25 have a 

bachelor’s degree or higher as compared to 24.9% of their white peers.   

2. Discrimination in Employment  

Plaintiffs’ experts, Dr. McCrary and Cooper, further establish that Arkansas’ history of 

discrimination continues to negatively impact the socioeconomic status of Black people in 

Arkansas, thereby limiting their ability to participate in the political process.  Response SUMF 

¶¶ 283-285.  According to the 2019 ACS data, (1) 27.3% of Black Arkansans live in poverty as 

compared to 13.3% of whites; (2) household income among Black Arkansans is estimated at 

approximately 64% of white median household income; (3) the unemployment rate of Black 

residents of Arkansas is nearly double that of white residents; and (4) nearly a quarter of Black 

households rely on food stamps as compared to approximately 8% of white households.  

Response SUMF at ¶¶  283-285.  

3. Discrimination in Health 

Black Arkansans also continues to experience worse health outcomes than their white 

peers.  For example, fewer Black people in Arkansas have health insurance than their white 

peers, and more Black people over the age of 65 are likely to have a disability than their white 

peers.  Response SUMF at ¶ 286 

4. Personal Accounts of Discrimination 

The record shows the ongoing effects of racial discrimination in Arkansas through the 

personal experience of Plaintiffs and other witnesses.  Plaintiff Kymara Seals testified that she 

has experienced discrimination, racism, and racial profiling in Arkansas.  Response SUMF at ¶ 
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287.  Judge Victor Hill testified similarly, noting he was precluded from renting an apartment 

because of his race.  Response SUMF at ¶ 288.  He also recalled an experience during college in 

which he was excluded from special “white-only” tutoring sessions, which jeopardized his 

ability to graduate.  .  Response SUMF at ¶ 288.  Judge Marion Humphrey recalled the 

experience of growing up attending segregated schools and facing segregated accommodations 

in Pine Bluff.  Response SUMF at ¶ 289. Joyce Elliott also discussed her experiences navigating 

the disparate resources available in segregated schools as a student, as well as her later 

perspectives on these inequities as an educator and lawmaker.  Response SUMF at ¶ 290. 

In sum, the record includes extensive legal, statistical, and testimonial evidence to 

demonstrate the pervasive legacy of racial discrimination in Arkansas, which continues to impact 

Black people’s ability to participate in the political process today.  These significant facts 

necessitate the review of a factfinder and cannot be ignored despite Defendants’ attempts. 

E. Senate Factor 6:  Racial Appeals 

Contrary to Defendants’ argument, Senate Factor 6 which addresses “whether political 

campaigns have been characterized by overt or subtle racial appeals,” does not clearly weigh in 

their favor.  First, Defendants claim that Plaintiffs’ expert Peyton McCrary asserted that there 

have been “no racial appeals in Arkansas judicial elections whatsoever.”  Defs.’ Mot. Summ. J at 

66.  This is false.  Dr. McCrary explained why racial appeals in judicial elections “may typically 

appear less” than in other political campaigns because judicial candidates must remain neutral on 

many policy positions most susceptible to racialized rhetoric.  Response SUMF at ¶ 255. Dr. 

McCrary never claimed that racial appeals have been categorically absent from Arkansas judicial 

races.  

Through Dr. McCrary’s expert report, Plaintiffs demonstrate how Arkansas voters’ have 

been exposed to “racial cues and critiques” of Black jurists, as well as “overt racial appeals,” in 
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campaigns. Response SUMF at ¶ 198. .  Indeed, Rev. Maxine Allen when asked about racial 

appeals testified that “[t]here are dog whistles all the time in candidate materials and particularly 

the images, certain images. . . ” Response SUMF at ¶ 291. For example, Dr. McCrary noted the 

depiction of a Black male jurists in a clown costume is uniquely offensive and carries racialized 

significance compared to a similar, hypothetical, depiction of a white jurist.  

Defendants similarly aim to minimize racial appeals in non-judicial contests which can be 

relevant to the Court’s assessment of Senate Factor 6 because “[t]here may be overlap in the 

electoral bases for political offices with races where racial appeals have been more commonly 

employed and appellate districts.”  Response SUMF at ¶ 292. .  For example, Rep. French Hill, a 

white candidate for Arkansas’ 2nd Congressional District, created a flyer against his opponent, 

Sen. Joyce Elliott, a Black woman.  Id..  The flyer manipulated the photo of Senator Elliot and 

darkened her skin color.  It also stated, unsupported, that she “believes BLM and the protestors 

should be making policy.”  Ignoring these facts, Defendants fixate on a typo that Dr. McCrary 

clarified at his deposition and affirmed did not change his opinion that the flyer was a racial 

appeal.  Id..  Senator Elliott herself testified to the meaning of the flyer, which she too interpreted 

as a clear racial appeal.  Id.  

Indeed, Defendants’ manipulation of the record regarding racial appeals in Arkansas 

campaigns speaks clearly to why these matters must be addressed at trial rather than at the 

summary judgement phase—there are facts in dispute that must be considered and weighed. 

F. Senate Factor 7:  Record of Successful Elections of Black Candidates 

Senate Factor 7 directs the court to weigh the “extent to which members of the minority 

group have been elected to public office in the jurisdiction.”  Senate Report at 207.  Defendants 

do not—and cannot—dispute that no Black candidate has ever been elected statewide office in 

Arkansas, including to the Supreme Court under the current at-large voting system.  Further, 
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Defendants do not—and cannot—dispute that no Black candidate has ever been elected to the 

Court of Appeals in an election in which there was a white opponent, and that the only Black 

candidate ever elected at all in a disputed election defeated another Black candidate in the sole 

majority-Black district Court of Appeals district.  See, e.g., Response SUMF at ¶¶ 294, 295.  

Defendants have attempted to trivialize the importance of whether Black candidates are 

successful.  When asked about the success of Black candidates to the Supreme Court and Court 

of Appeals, the Secretary of State dismissively stated, “it would be just as impossible to 

determine the race of filers as it would be to determine their shoe size.”  Response SUMF at ¶ 

296. 

Now, Defendants aim to shift the blame to Black jurists “for lack of trying,” rather than 

the systems in place that discourage their candidacies and dilute the will of Black voters.  Defs.’ 

Mot. Summ. J. at 64 (“[I]f few [B]lack jurists have been elected to the Arkansas Supreme Court 

and Arkansas Court of Appeals, it is more for lack of trying that evidence that white voters are 

unreceptive to them.”).  Aside from the offensive implications of this statement, Defendants do 

not factor the many ways in which systemic discrimination has precluded Black Arkansans from 

entering and advancing within the legal profession.  Response SUMF at ¶ 260; Response SUMF 

at ¶ 297 (Judge Victor Hill recounting how his exclusion from a professor’s white-only study 

group put him in jeopardy of not passing the class or receiving his college diploma, which would 

have prevented his ability to seek a legal education and become a judge).  At minimum, there is a 

question of fact as to whether Black Arkansas have failed to achieve appellate judicial office for 

“lack of trying” or due to systems of discrimination impeding ascension to these roles. 

Courts have consistently held that a limited sample of Black candidates running for office 

in the challenged electoral system cannot preclude Section 2 relief, given a small pool is 
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logically tied to the deterrent effects of the discriminatory system.  See, e.g., Westwego Citizens 

for Better Gov’t v. City of Westwego, 872 F.2d 1201, 1209 (5th Cir. 1989) (noting that the 

Supreme Court has refused to preclude vote dilution claims “where few or no black candidates 

have sought offices in the challenged electoral system,” because “[t]o hold otherwise would 

allow voting rights cases to be defeated at the outset by the very barriers to political participation 

that Congress has sought to remove.”); McMillan v. Escambia County, 748 F.2d 1037, 1045 

(11th Cir.1984) (“the lack of black candidates is a likely result of a racially discriminatory 

system”).  Joyce Elliott, speaking from her knowledge as seasoned political candidate, testified 

to these deterrent effects in Arkansas.  Response SUMF at ¶ 306. “It is very, very difficult to run 

a statewide race,” she said.  “It’s even more difficult if you’re an African-American,” she 

continued, and citied the discouraging lack of successful at-large elections of Black candidates in 

any statewide race and the unique challenges posed in raising money for a statewide contest.  Id  

Despite Defendant’s efforts to obstruct and obscure the evidence on Black candidates’ 

historic success (or lack thereof), it is uncontested that there has only been one Black judge 

elected to the Arkansas Court of Appeals in a contested election, Waymond Brown. Response 

SUMF at ¶ 298.   Judge Brown defeated another Black candidate, Eugene Hunt, for the seat in 

District 7 in 2008. Id. The only other Black jurists to serve on the Court of Appeals were 

appointed and only retained their seats due to facing no challenger. Response SUMF at ¶¶  299-

300. The lack of contest, however, was not due to white voters declining to propel an opponent, 

as Defendants suggest.  Defs.’ Mot. Summ. J. at 64.  After the Court of Appeals was expanded, 

no candidates were initially able to run in opposition to appointed judges because of a lapse in 

time between the expansion of the Court of Appeals and the General Assembly’s action to define 

the Court’s new districts.  Response SUMF at ¶¶ 196, 300 (“[B]ecause of the inaction of the 
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General Assembly, no one is authorized to file for the six additional positions (having no districts 

from which to run), and the sitting appointed judges currently holding these six positions are 

authorized to hold over under Arkansas Constitution, art. 19, § 5 until the General Assembly 

provides for the election of their successors.”).  Considering this, Defendants raise a substantial 

question of contested fact by asserting that the “existing system has produced more electoral 

successes for [B]lack candidates than defeats.”  Defs.’ Mot. Summ. J. at 65.  Indeed, it is far 

more telling that, as Defendants concede:  “no [B]lack candidate has won a contested [biracial] 

election to the Arkansas [C]ourt of Appeals or the Arkansas Supreme Court.”  Defs.’ Mot. 

Summ. J. at 65. Ever.  These competing views are best reconciled through a full analysis of the 

facts at trial.  

G. Additional Factors:  Tenuousness 

Contrary to Defendants’ argument, critical facts remain in dispute as “whether the policy 

underlying the state or political subdivision’s use of such voting qualification, prerequisite to 

voting, or standard, practice or procedure is tenuous.”  Senate Report at 206–207.  As detailed 

above, Defendants have failed to justify summary judgement in their favor as to any of the 

Gingles preconditions or Senate Factors, nor have they shown that their policy interests 

necessarily outweigh any dilution of Black voters’ electoral strength.  Moreover, Defendants 

have failed to proffer any “linkage” argument as to the Court of Appeals, nor would they be able 

to since the Court of Appeals is already in districts.  Their linkage argument as to the Supreme 

Court is tenuous. 

The U.S. Supreme Court has upheld judicial subdistricts, in a case involving Louisiana’s 

method of electing state Supreme Court justices, as an appropriate and viable solution to ensure 

Black voters are not denied the opportunity to elect a candidate of their choice to a state’s highest 

appellate court.  See Chisom v. Roemer, 501 U.S. 380 (1991); see also Response SUMF at ¶ 301. 
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Defendants cite no evidence that Louisiana’s system has led to the risks they purportedly fear—

of justices becoming overly “accountable” to voters in their district—if Arkansas adopts a 

similar model.  Plaintiff Marion Humphrey, a retired circuit court judge, specifically noted the 

advantages of the Louisiana model, stating, “I think this system has worked effectively in 

Louisiana.  I think it will work in Arkansas, especially it would give voice to people who do not 

feel that we have a voice on the Supreme Court at present and that our votes cannot impact the 

outcome of who’s chosen.”  Id. 

Nevertheless, Defendants assert that if Supreme Court justices were no longer elected at-

large, “one justice would be primarily accountable to [B]lack voters; the other six justices would 

be accountable primarily to white voters.”  Defs.’ Mot. Summ. J. at 64.  This is inaccurate.  The 

justices would not answer to residents of their districts above all else.  The justices would preside 

over cases and conference as a single court and be bound by precedent and the state Constitution.  

Just as Court of Appeals judges are able to faithfully uphold their oath even when presiding over 

cases that do not originate in their districts, so too can Supreme Court justices.  

Further, a number of Black voters have countered Defendants’ argument that they would 

have fewer justices “accountable” to them under a districted model.  For example, when Plaintiff 

Kymara Seals was asked if a district-based Supreme Court electoral system would “lessen the 

power of voters’ voices in terms of their representation on the whole court,” she responded, 

“right now we don’t even have a voice, so I don’t see it lessening our voice.  I see it as giving us 

a voice.”  Response SUMF at ¶ 302. Judge Marion Humphrey similarly answered this same 

question:  “No, not necessarily. . . it would give voice to people who do not feel that we have a 

voice on the Supreme Court at present and that our votes cannot impact the outcome of who’s 

chosen.  And choice is really what we’re trying to get at.”  Response SUMF at ¶ 303. Defendants 
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have not presented any evidence to establish that Supreme Court justices would not continue to 

carry out their oath within a system that simultaneously gives Black voters an opportunity to 

elect their candidate of choice.  

Defendants’ aversion to a districted plan for the Supreme Court is particularly suspect 

given the state’s history of adopting district-based judicial election models.  Beyond the use of 

appellate-level districts for the Court of Appeals, Arkansas also uses subdistricts at the trial-court 

level.  Specifically, Arkansas accepted subdistricts as a necessary remedy for a Section 2 

violation when accepting the Hunt Decree.  Response SUMF at ¶ 304.  Then, the State did not 

deem that a linkage interest outweighed the need to settle on a sub-districted remedy that 

afforded Black voters an opportunity to elect their candidate of choice.  Moreover, after 

Arkansas adopted the Hunt Decree, the Arkansas Supreme Court affirmed that Hunt judges could 

properly exercise jurisdiction over matters beyond their electoral districts.  Kemp v. State, 324 

Ark. 178, 191–92 (1996) (citing Caldwell v. State, 322 Ark. 543 (1995)) (holding that judges 

from “electoral subdistricts would exercise jurisdiction district-wide, and there was no 

requirement that each judge reside within the electoral district.”).  Defendants’ suggestion that 

the Arkansas Supreme Court could not similarly exercise jurisdiction over matters arising 

beyond individual justices’ electoral boundaries with the same independence and accountability 

conferred on trial court judges following the Hunt Decree is tenuous.  Indeed, the linkage interest 

is arguably less profound for the Supreme Court than it was for the trial courts given that trial 

judges are solitary arbiters rather than members of a collegial appellate body with multiple 

voices involved in the deliberative process.  Nipper v. Smith, 39 F.3d 1494, 1543–44 (11th Cir. 

1994) (noting that while district plans for trial courts may limit “minority influence,” the same 

concerns do not apply to collegial bodies.). 
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 The out-of-circuit cases upon which Defendants rely do not support their claims.  

Notably, those cases address the relevance of linkage for trial courts, an interest Arkansas has 

already given up, in proposing that linkage is needed to promote accountability and judicial 

independence.  Defs.’ Mot. Summ. J. at 68 (citing Cousin v. Sundquist, 145 F.3d 818, 820 (6th 

Cir. 1998) (regarding challenged electoral structures for non-appellate courts); Nipper v. Smith, 

39 F.3d at 1496. (challenging at-large elections for trial courts).  Defendants’ reliance on Nipper 

is particularly misplaced given the decision clarifies that, unlike for trial courts, the use of district 

plans for collegial bodies in fact “guarantee[s] [all citizens] a voice in most decisions” because 

all voters “elect at least one person involved in the decision-making process.”  Id. at 1544.  

Even if Defendants maintain their posture that at-large boundaries are vital to the 

Supreme Court, Plaintiffs’ have proposed a remedy that would allow Arkansas to maintain an at-

large system:  cumulative voting.  Cumulative voting is an at-large election model that would 

allow Black voters to consolidate their electoral strength behind a collective candidate of choice 

and is discussed further below.  Defendants would be free to adopt cumulative voting at the 

remedy stage to maintain linkage.  

Furthermore, even if the Court were to find Defendants’ linkage argument concerning the 

Arkansas Supreme Court, that is not the end of the inquiry.  The Court must weigh the linkage 

interest against the strength of the Section 2 violation.  See, e.g., Prejean v. Foster, 227 F.3d 504, 

516–17 (5th Cir. 2000) (“Inasmuch as the balancing of the linkage interest against vote dilution 

evidence embodies factual findings, our court cannot make the determination as a matter of 

law.”).  This weighting requires the fact-intensive inquiry of a full trial.  Summary judgement 

should not be granted. 

V. DEFENDANTS’ INCORRECTLY URGE THE COURT TO RULE ON A 

REMEDY AT THE SUMMARY JUDGMENT PHASE 
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Defendants contest Plaintiffs’ suggested alternative remedy of cumulative voting.  

Specifically, they argue against its implementation because “no court has ever ordered 

cumulative voting in judicial elections under Section 2,” and it may “dampen lawyer interest in a 

judicial career” by making judicial reelection more difficult.  Defs.’ Mot. Summ. J. at 70–71The 

question of potential remedies is premature and inappropriate for summary judgment.  What is 

important at this stage is whether Plaintiffs have demonstrated the feasibility of creating 

majority-minority districts for the Supreme Court and Court of Appeals in satisfaction of Gingles 

I.  Plaintiffs have done this.  Pls.’ Mot. Summ. J., ECF No. 89.  

Defendants’ argument also fails to acknowledge that Plaintiffs offer cumulative voting 

merely as an alternative remedy that Defendants’ may choose to adopt to allow Arkansas to 

maintain at-large voting for the Supreme Court.  Defendants seek to characterize cumulative 

voting as a “new system” of elections.  Defs’ Mot. Summ. J. at 71.  This is incorrect.  In fact, 

cumulative voting simply removes the restriction that a single vote be cast for one candidate and 

permits voters to distribute multiple votes across several candidates as they wish.  In other 

words, a voter may split votes between different candidates or use all of their votes to vote for a 

single candidate.  As a result, cumulative at-large voting would give Black voters, when voting 

cohesively, an opportunity to elect a candidate of their choice regardless of white voter support.  

In fact, former Deputy Attorney General Tim Humphries, whom the Attorney General’s office 

considered their voting rights expert, testified that cumulative voting would be the preferred 

remedy to address the issue of vote dilution and ensure that Black voters have an opportunity to 

elect their candidate of choice in judicial elections.    Response SUMF at ¶ 305. 

Defendants have also failed to offer any evidence why a fair system such as cumulative 

voting would dampen lawyers’ interest in a judicial candidacy.  However, even if this were the 
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case, this argument ignores the fact that this case is about the rights of the Arkansas voters and 

not judicial candidates.  

CONCLUSION 

 

 For the foregoing reasons, Plaintiffs respectfully request that this Court deny Defendants’ 

motion for judgment in its entirety.  
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