
IN THE UNITED STATES DISTRICT COURT  
FOR THE MIDDLE DISTRICT OF GEORGIA 

ALBANY DIVISION 
 
MATHIS KEARSE WRIGHT, JR.,   ) 
      ) 
 Plaintiff,     ) 
      ) 
 v.     )   CASE NO.: 1:14-cv-42 (WLS) 
      ) 
SUMTER COUNTY BOARD OF  ) 
ELECTIONS AND REGISTRATION,  )   
      )   
 Defendant.    ) 
____________________________________)       
 

PLAINTIFF’S CLOSING ARGUMENT 
 
 When we began this trial, we told the Court that the evidence would show that the Sumter 

County Board of Education had written yet another chapter in its long history of discrimination 

against African Americans. We told the Court that, under the election plan adopted in 2014, the 

two at-large seats and high concentration of African-American voters in Districts 1 and 5 dilute 

African-American voting strength in violation of Section 2 of the Voting Rights Act of 1965.  

 Mr. Braden suggested in his opening statement for the defendant that African-American 

voters already have an equal opportunity to elect candidates to the at-large seats because of their 

numbers in the population and that no remedy is therefore necessary or required. But that was 

not the evidence.  

Instead, the evidence shows that there have now been three elections for the at-large seats 

on the Sumter County Board of Education, and a white majority has defeated the candidate 

preferred by black voters in all three. Black voters have been politically cohesive in support of 

those candidates. Voting in those elections has been highly polarized along racial lines. And 

black voters are zero for three in the at-large elections held under House Bill 836. 
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The evidence also shows why. In addition to extreme levels of racially polarized voting, 

white voters have outnumbered black voters in the at-large elections by almost two to one. (PX 

16.)  In fact, data from the Secretary of State shows that black turnout in Sumter County has 

lagged white turnout as far back as the eye can see. (PX 33.) Black voters had begun to close that 

gap in 2008 and 2010, but moving the election from November to May appears to have widened 

it yet again.  

The result is that African-American voters, who make up almost half of Sumter County’s 

voting-age population, can elect candidates of their choice to only two of the Board’s seven 

seats. But under a fairly-drawn election plan with seven single-member districts, they could elect 

three. That’s textbook vote dilution, and it cries out for a remedy. 

The Gingles Factors 

The elements of a vote dilution claim are by now familiar to the Court: 

First, the minority group must be able to demonstrate that it is sufficiently large 
and geographically compact to constitute a majority in a single-member district. 
... Second, the minority group must be able to show that it is politically cohesive. 
... Third, the minority must be able to demonstrate that the white majority votes 
sufficiently as a bloc to enable it—in the absence of special circumstances, such 
as the minority candidate running unopposed—usually to defeat the minority’s 
preferred candidate.  
 

Thornburg v. Gingles, 478 U.S. 30, 50-51 (1986) (internal citations omitted). If a plaintiff meets 

that initial threshold, the court must then determine, based on a review of the “totality of 

circumstances,” whether the challenged practice results in unequal electoral opportunity for 

minority voters. Id. at 79. 

 In this case, the Court has already ruled in our favor on the first so-called “Gingles 

factor.”  We proved the second and third Gingles factors with statistics. Our expert witness, Dr. 

Frederick G. McBride, performed a racial bloc voting analysis of 12 Sumter County elections. 
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Dr. McBride has years of experience with racial bloc voting analysis. He used the best possible 

data: actual turnout by race. And he used three separate statistical techniques—homogeneous 

precinct analysis, bivariate ecological regression analysis, and ecological inference—that have 

long been accepted by the courts for use in voting cases.  

 The defendant, by contrast, offered no statistical analysis. Instead, it relied on the 

testimony of Dr. Karen L. Owen, who admitted on the stand that she had never once performed a 

racial bloc voting analysis (Trial Tr. vol. 3, 129:1-4) and whose experience with the statistical 

methods used in voting cases is, at best, quite limited. In this case, Dr. Owen did not conduct any 

statistical analysis of her own. She did not criticize Dr. McBride’s application of homogeneous 

precinct analysis, bivariate ecological regression analysis, or ecological inference, nor did she 

suggest better tools to apply. She did not did not identify any elections that she thought Dr. 

McBride should have analyzed but did not. Dr. Owen offered only general criticisms of Dr. 

McBride’s analysis, but even those criticisms melted away under scrutiny. 

 Dr. Owen asserted, for instance, that Dr. McBride’s ecological inference analysis is 

unreliable because of so-called “inconsistencies” between the estimates he produced in his initial 

report using voting-age population data and the estimates he produced in his supplemental report 

using actual turnout data. But Dr. Owen conceded that turnout data is better than voting-age 

population data, and she further admitted that, if reanalyzing elections with turnout data that she 

had previously analyzed with voting-age population data, she would rely on the analysis that 

used turnout data. And Dr. McBride explained why the turnout data produced different and better 

estimates in this case: because black voters actually turned out to vote in lower numbers than 

their share of the voting-age population, the ecological inference estimates produced with voting-

age population data systematically overestimated the black share of the turnout. The voting-age 
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population data therefore produced estimates that essentially mistook some white voters for 

black voters. The estimates produced with turnout data, which are the estimates on which Dr. 

McBride and the plaintiff rely, do not have that issue. 

 Dr. Owen also asserted that Dr. McBride’s ecological inference analysis is unreliable 

because, in a few instances, the sum of his estimates of black or white support for the candidates 

in a single election exceeded 100 percent. On direct examination, Owen claimed that the 

ecological inference technique inherently constrains the sum of all estimates to 100 percent, so 

any estimates that sum over 100 percent must be unreliable. But on cross examination, she could 

not identify any authority for her assertion, and she admitted that she had previously testified that 

ecological inference estimates will sometimes sum over 100.  She did not take issue with the 

validity of software package used by Dr. McBride to run his ecological inference estimates, 

known as EZI, which does not produce estimates that exceed 100 for any single candidate but 

sometimes does produce estimates that sum over 100 for all candidates. Dr. McBride was able to 

explain both why EZI sometimes produces estimates that sum over 100 and why, according to 

the inventor of the ecological inference technique and the EZI software, that is not reason alone 

to throw the estimates out. 

 Dr. Owen’s final criticism was that Dr. McBride cherry-picked the elections he analyzed 

in a way that slanted the results in our favor. But Dr. McBride explained the objective criteria he 

used to select elections for analysis. Dr. Owen did not take issue with any of Dr. McBride’s 

criteria. She did not suggest other elections that Dr. McBride should have analyzed. And she did 

not analyze any other elections to show that the results were slanted in any particular way. 
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 At the end of the day, Dr. Owen’s testimony did not effectively undermine Dr. McBride’s 

racial bloc voting analysis, and that analysis demonstrates that we have satisfied the second and 

third Gingles factors in this case. 

The Second Gingles Factor 

 The second Gingles factor in this case requires us to show that African-American voters 

are politically cohesive in elections for the at-large seats on the Board of Education. One way to 

prove cohesion is to show that a significant number of black voters usually support the same 

candidates. Gingles does not require that a significant number of black voters always support the 

same candidates, but only that they usually do. Cohesion helps to assure the court that minority 

candidates are losing because of the challenged method of election and not because minority 

voters are routinely splitting their votes. 

 In this case, Dr. McBride’s analysis shows that African American voters have been 

highly cohesive in all of the at-large elections held under House Bill 836. (PX 10.) They have 

supported a single candidate with 89 percent or more of their votes in those contests, including 

the one election that went to a runoff. These cohesion estimates meet or exceed those found to 

constitute cohesion in Gingles, and the defendant’s own expert characterized them as showing 

high levels of political cohesion. There can be no question that we have satisfied the second 

Gingles factor based on this analysis.  

 The other elections in Dr. McBride’s analysis also show cohesion, but they are less 

probative of voting patterns in the at-large elections than are the at-large elections themselves. 

Some of those elections are less probative because, for example, they cover only a small slice of 

the electorate that votes in the at-large elections. Others are less probative because they took 

place long ago or on an altogether different election day. Still others are less probative because 
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they did not offer voters a racial choice among the candidates. Even so, the story they tell in this 

case is consistent with Dr. McBride’s findings in the at-large elections. 

 In the district elections held under the current election plan, for example, Dr. McBride’s 

analysis shows high levels of political cohesion in all four of the elections where black voters 

had the opportunity to vote for a black candidate. (PX 11.) The analysis shows less cohesion in 

the one district election that did not include any black candidates. (PX 12.)  

 Dr. McBride’s analysis shows remarkable cohesion in support of an African-American 

write-in candidate in the 2004 sheriff’s race, which was the only other at-large general election in 

Sumter County that included black candidates in at least the last 15 years. (PX 13.) The analysis 

shows high cohesion in support of an African-American candidate in a 2010 school-board 

election held under the former nine-district plan. (PX 14.) And it shows less cohesion in an 

unusual special election held as the Board transitioned from the former nine-district plan to the 

current election plan. (PX 15.) 

Together, these other elections are of limited value in determining whether candidates 

preferred by African Americans have been losing the at-large school-board elections because of 

vote-splitting.   They show cohesion and support a finding that we have satisfied the second 

Gingles factor, but they are not essential to it. 

The Third Gingles Factor 

 The third Gingles factor requires us to show that a white majority votes sufficiently as a 

bloc to enable it usually to defeat the minority-preferred candidate in elections for the at-large 

seats on the Board of Education. The purpose of this requirement, according to Gingles, is to 

demonstrate that the challenged method of election actually impairs the minority’s ability to elect 

its chosen representatives. “[U]nless minority group members experience substantial difficulty 
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electing representatives of their choice, they cannot prove that a challenged electoral mechanism 

impairs their ability ‘to elect’.”  Gingles, 478 U.S. at 48 n.15 (quoting Section 2 of the Voting 

Rights Act, 52 U.S.C. § 10301).  

 The record in this case shows that a white majority has voted sufficiently as a bloc to 

defeat the minority-preferred candidate in all of the at-large elections held under House Bill 836. 

(PX 10.) Dr. McBride’s analysis shows, first of all, that white voters were a substantial majority 

of the total turnout in each of the at-large elections. (PX 16.) Dr. McBride’s analysis also shows 

that white voters were usually cohesive in support of their preferred candidates in those 

elections. (PX 10.) With one exception, white voters have supported their preferred candidates in 

the at-large elections at levels of 85 percent or better. In one of the at-large elections—the 2014 

election for a two-year term—white voters split their votes between two white candidates, but 

that was still enough to prevent the minority-preferred candidate from winning outright. The split 

forced a runoff, where white voters coalesced heavily behind the white candidate and easily 

defeated the black candidate.   There have now been three elections for the at-large seats on the 

Board of Education, and the record shows that a white majority has defeated the minority-

preferred candidate in all three. That’s plainly enough to satisfy the third Gingles factor. 

 The other elections in Dr. McBride’s analysis support a finding that we have satisfied the 

third Gingles factor, but they are not essential to it. They are less probative of minority voters’ 

ability to elect candidates to the at-large seats on the school board than are the results of the at-

large elections themselves. 

 In the district elections held under the current election plan, for example, Dr. McBride’s 

analysis shows that all four of the elections that featured at least one black candidate were 

racially polarized. (PX 11.) Black voters and white voters preferred different candidates in each 
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of these elections.   In the heavily white Districts 2 and 3, a large white majority easily defeated 

the candidates preferred by black voters. In the heavily black District 5, black voters were a 

majority of the turnout and easily defeated the candidate preferred by white voters. In majority-

black District 1, white voters were a slim majority of the turnout, but they did not vote 

sufficiently as a bloc behind a single candidate to defeat the candidate preferred by black voters. 

In the one district election without a black candidate, Dr. McBride’s analysis showed no 

polarization and low levels of cohesion among both black and white voters. (PX 12.) Not 

surprisingly, the candidate preferred by both groups won that election. Taken together, these 

elections show consistent polarization in elections with a racial choice, and the winner was 

generally decided by turnout and, to a lesser extent, by the degree of white cohesion. 

 The other three elections in Dr. McBride’s analysis tell a similar story. (PX 13-15.) All of 

them were racially polarized, with white and black voters favoring different candidates. The 

black-preferred candidate was defeated in two of the three, including the 2004 at-large election 

for Sumter County Sheriff. In the third, the 2010 election held in District 3 under the nine-district 

election plan, white voters were a slim majority of the turnout and did not vote sufficiently as a 

bloc behind the white candidate to defeat the candidate preferred by black voters. These elections 

show consistent polarization with the winner decided by turnout and white cohesion. 

 Across all twelve elections included in Dr. McBride’s analysis, African-American voters 

were able to outvote a white majority in only two: the 2014 election in District 1, and the 2010 

election in District 3. But these district elections shed little light on whether African-American 

voters can elect candidates to the at-large seats, because these elections featured substantially 

smaller white majorities and less white cohesion than we’ve seen in the at-large elections held 

under House Bill 836. In other words, these districts behaved differently than the county at-large. 
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These two isolated victories certainly do not outweigh the stark zero for three in the most 

probative elections or the consistent polarization and defeat in others. 

 To his credit, Mr. Braden did not argue in his opening statement that these two isolated 

victories should outweigh consistent defeat in the at-large elections. He did suggest, however, 

that the Court should look instead to an altogether different set of elections—elections for federal 

and state offices whose electorate included Sumter County. Presumably, those elections are 

included among the election returns in Defendant’s Exhibit 1 and summarized in Defendant’s 

Exhibit 10. But those election returns shed no light on the third Gingles factor for several 

reasons. 

 First, no one conducted a racial bloc voting analysis on those elections. They are just 

election returns. As a result, any conclusions about white or black cohesion, including whether 

those elections were racially polarized, would be speculative at best. The defendant could have 

had its expert analyze those elections, but it chose not to. 

 Second, there is no reason to think that voting patterns in those elections are remotely 

similar to voting patterns in at-large school board elections. As Dr. McBride explained in his 

rebuttal testimony, those elections involve different campaign tactics, different campaign 

resources, and different election days, among other things. Those elections may not have been 

contested in Sumter County, and voters may not have been aware of the race of the candidates. 

Even if someone had done a racial bloc voting analysis, those elections would be much less 

probative than the other elections in the record because their dynamics are so different. 

 Third, the defendant has clearly engaged in cherry-picking. Only one witness, Robert 

Brady, testified about those election returns. He identified the race of a few of the candidates, 

and he was unsure about the race of many others. The subtext to Brady’s questioning on direct 
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was that those returns may contain some instances where a black candidate or a Democrat 

carried Sumter County in a federal or state election. But on cross-examination, Brady admitted 

that the defendant’s exhibits do not contain a complete set of the election returns for Sumter 

County in the years they cover. (Trial Tr. vol. 3, 108:17-11:14.) Brady did not know who had 

selected which ones to include, and he did not know what criteria were used in making the 

selection. Even if those returns did show black success in federal and state elections, and even if 

someone had bothered to analyze them properly, one would still have to wonder about the 

elections that were left out. 

 In short, those bare election returns from selected federal and state elections—no matter 

what the defendant may say they show—plainly do not outweigh the stark zero for three in the 

most probative elections in this case. To conclude otherwise would be unprecedented. The best 

evidence in the record shows that we have satisfied the third Gingles factor. 

The Totality of Circumstances 

 After finding that we have satisfied the Gingles factors, this Court will then have to 

consider the totality of circumstances to determine whether African American voters have the 

same opportunity as other voters to participate in the political process and to elect candidates of 

their choice to the school board. A plaintiff need not prove any particular circumstance, or even a 

majority of the familiar factors listed in what is known as the Senate Report. But “[i]t will be 

only the very unusual case in which the plaintiffs can establish the existence of the three Gingles 

factors but still have failed to establish a violation of [Section] 2 under the totality of the 

circumstances.” Teague v. Attala County, 92 F.3d 283, 293 (5th Cir. 1996) (quoting Clark v. 

Calhoun County, 21 F.3d 92, 97 (5th Cir. 1994)). Here, the totality of circumstances supports a 

finding that the at-large seats under House Bill 836 results in unequal electoral opportunity for 
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black voters. While we do not have the space to discuss all of the totality factors at issue in this 

case, we want to highlight just a few. 

1. History of Discrimination 

 As we noted in our opening statement, Georgia and Sumter County have a long and sorry 

history of discrimination against African Americans. The County denied that history in its 

pleadings as recently as April. (ECF 95-1, at 3.)  But the defendant’s new attorneys have 

apparently had a change of heart, and during trial they agreed to stipulate that “Georgia and 

Sumter County have a long and extensive history of voting discrimination against African 

Americans.” (JX 1.)  Of course, the county and state also have a history of discrimination against 

African Americans in other areas, and this Court heard uncontested evidence from the plaintiff’s 

lay witnesses and exhibits about discrimination in such areas as education, health, and housing 

that could also touch on the ability of African American voters to participate in the democratic 

process. The stipulation and the other undisputed evidence in the record are more than sufficient 

to establish the first so-called Senate factor. 

2. Racially Polarized Voting 

 There is no longer any serious dispute that voting in Sumter County school-board 

elections is highly polarized along racial lines. According to Dr. McBride’s racial bloc voting 

analysis, that polarization is both pervasive (showing up whenever voters have had a racial 

choice) and extreme (showing high levels of minority cohesion and low levels of white 

crossover). And that pattern has been particularly evident in the at-large elections.  

Several of our lay witnesses also testified, based on personal experience, that voting in 

Sumter County is racially polarized. And none of the County’s lay witnesses or exhibits suggest 

otherwise. The second Senate factor weighs heavily in our favor. 
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5. Socioeconomic Disparities 

 The fifth Senate factor is “the extent to which members of the minority group in the state 

or political subdivision bear the effects of discrimination in such areas as education, employment 

and health, which hinder their ability to participate effectively in the political process.” Gingles, 

478 U.S. at 37. Census data, supported by lay-witness testimony, establishes the existence of 

striking disparities between blacks and whites in Sumter County. African Americans in Sumter 

County are twice as likely as whites to lack a high school diploma, a third as likely to have a 

bachelor’s degree or higher, twice as likely to be unemployed, and three times as likely to be 

living in poverty. (ECF 125 at 2-3.) Three of every four families headed by an African American 

receive Supplemental Nutrition Assistance Program benefits while only one out of every five 

families headed by a white person do. The record also reveals persistent disparities in rates of 

political participation, with white voters outnumbering black voters in county-wide turnout by 

almost a two-to-one margin. (PX 16, 33.) 

 While the law does not require a plaintiff to show how those socioeconomic disparities 

hinder African Americans’ ability to participate effectively in the political process, there is 

plenty of undisputed evidence in the record on that point. Dr. McBride explained, for instance, 

that it is well established in political science that lower socioeconomic status is associated with 

lower political participation. Several lay witnesses identified education, income, and wealth as 

particular issues in turning out African American voters and in raising the money needed to 

mount a successful county-wide campaign.  

7.  Minority Electoral Success 

 The seventh Senate factor is the extent to which members of the minority group have 

been elected to public office in the jurisdiction. It is undisputed that no African American has 
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been elected to an at-large seat on the school board under the challenged plan and that no African 

Americans have been elected to the school board in districts except where African Americans 

constitute a majority of the voting-age population. (ECF 125 at 19-20.) At trial, several of our lay 

witnesses testified that they knew of no African Americans who had ever been elected to any at-

large office in Sumter County and that they knew of only a few candidacies over the last several 

decades. Before the 2014 at-large school-board election, the most recent African-American 

candidacy for an at-large position was Nelson Brown, who ran unsuccessfully for sheriff in 2004.  

The defendant identified one African-American candidate, Cortesia Barthell, who won 

the Democratic primary for Superior Court Clerk in 2016, after this litigation was well under 

way. (African-American voters made up 81.9 percent of the voters in that primary. (PX 32u; 

Trial Tr. vol. 1, 218:12-14.))  She had no opposition in the general election, and she thus became 

the first and only African American ever elected at-large to a public office in Sumter County—in 

2016. 

While Barthell’s win is certainly a milestone to be celebrated, we think the unusual 

circumstances which led to it (a minority candidate running unopposed in a partisan election for 

a down-ballot race) shed little light on whether African-American voters have an equal 

opportunity to elect candidates of their choice in a hotly-contested at-large school-board election. 

On balance, the complete lack of minority electoral success for decades before Barthell’s win 

suggest otherwise. 

Other Totality Factors 

 While we do not have the space to discuss them all here, other totality factors find 

support in the record and weigh in our favor. These include: the extent to which Sumter County 

has used unusually large election districts, majority vote requirements, anti-single shot 
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provisions, or other voting practices or procedures that may enhance the opportunity for 

discrimination against African Americans; whether political campaigns in Sumter County have 

been characterized by overt or subtle racial appeals; whether the policy underlying the County’s 

use of two at-large seats is tenuous; whether the current election plan lacks proportionality; and 

the degree of racial separation between blacks and whites in Sumter County.  

 Taken altogether, the totality of circumstances in this case tell the same story as Dr. 

McBride’s raw statistical analysis.  Sumter County has yet to fully overcome its history of 

discrimination against African Americans. Race remains a persistent and pervasive fact of life 

for people there. And that legacy remains manifest in school board elections today. Because of 

that legacy, African Americans do not have an equal opportunity to elect candidates of their 

choice to the at-large seats on the Board of Education. 

Remedy 

 Lastly, we want to address the issue of remedy. In his concurring opinion for the 

Eleventh Circuit in this case, Judge Tjoflat indicated that he wanted to see “statistical evidence 

from past elections” showing that African-American membership on the Board of Education 

would increase under an alternative election plan. While we do not agree with Judge Tjoflat that 

such evidence is a necessary element of a plaintiff’s claim under Section 2, we have nonetheless 

provided it, and that evidence is undisputed.  

 In his supplemental report and trial testimony, Dr. McBride applied the conceptual 

framework set out in a law review article entitled “Drawing Effective Minority Districts” by 

Bernard Grofman, Lisa Handley, and David Lublin, all of whom are highly-regard political 

scientists and recognized experts in the area of minority voting rights. Using turnout data and 

statistical estimates of minority political cohesion and white crossover from past elections, Dr. 
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McBride determined that the black voting-age population needed in a district for a black 

candidate to win at least 50% of the vote in past elections has ranged from 44.1% in majority-

black District 5 to 77.8% in majority-white District 2. These results suggest that majority-black 

districts perform differently for black candidates than majority-white districts do. Although 

estimates of minority cohesion for black candidates are consistent across all districts, the 

majority-white districts saw lower white crossover, higher white turnout, and lower black turnout 

than the majority-black districts did.  

 While Dr. McBride’s analysis cannot predict with precision how any district is going to 

perform in a future election—nothing can do that—they do indicate that there are three districts 

in the plaintiff’s illustrative plan that are above where other majority-black districts have needed 

to be, in terms of black voting-age population, in order to elect black candidates under HB 836. 

This shows that the plaintiff’s illustrative plan, if adopted as a remedy by the Court, would likely 

increase African American representation on the Board. 

 The County did not dispute this evidence. (In fact, Mr. Braden argued in his opening 

statement that African Americans already have an equal opportunity to elect candidates at large, 

where they constitute only 48.1 percent of the voting-age population.)  The defendant’s expert, 

Dr. Owen, did not address it in her report or testimony. And none of the defendant’s other 

evidence disputes that African-American membership on the Board would likely increase under 

the plaintiff’s illustrative plan.  

 Indeed, that may be why they are fighting so hard to prevent the Court from 

implementing it. 
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 Dated this 21st day of December, 2017.   

   
      Respectfully submitted, 
 
      /s/ Bryan L. Sells       
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