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Supplemental Statement of Jurisdiction 

The basis of the Court’s jurisdiction over the appeal in No. 20-

10394 is 28 U.S.C. § 1291, which confers jurisdiction in appeals 

from final decisions of the district courts. The interlocutory 

injunctions which, under 28 U.S.C. § 1292(a)(1), previously formed 

the basis of the Court’s jurisdiction over the appeals in Nos. 18-

11510 and 18-13510 are no longer in effect after the district court 

entered its final judgment and remedial orders. 

 

Supplemental Statement of the Issue 

1. The district court’s ultimate finding, after a full trial on 

the merits and based on the totality of circumstances, that the at-

large method of electing two seats on the Sumter County Board of 

Education dilutes African-American voting strength in violation of 

Section 2 of the Voting Rights Act is not clearly erroneous. 

Because Sumter County has made clear that it “does not 

intend to challenge on appeal anything other than the district 

court’s liability ruling” (Appellant’s Time-Sensitive Renewed and 

Am. Mot. to Consolidate and Expedite and for Other Relief 1 n.1, 

Apr. 9, 2020), the second issue identified in the Appellee’s Brief 
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(Appellee’s Br. 13), concerning the district court’s interlocutory 

remedial orders, is no longer before this Court.  

Supplemental Statement of the Case 

The Appellee’s Brief in Nos. 18-11510 and 18-13510 provides 

a detailed statement of the case up to the November 2018 election. 

(Appellee’s Br. 13–36.) This brief picks up where that one left off. 

V. The Remedial Phase (Continued) 

 After the 2018 election, Wright sought and obtained a limited 

remand of this case to the district court for the purpose of ensuring 

that a remedial plan could be in place for the 2020 school-board 

elections. (Order, May 16, 2019.) After further briefing, the district 

court appointed a special master, Dr. Bernard Grofman, to assist in 

devising a remedy. (Appellee’s 2d Supp. App. I:267 at 2.)1 Among 

other things, the order appointing Dr. Grofman required him to 

“[d]evise a new election plan or plans for the seven-member Sumter 

County Board of Education that completely remedies the Section 2 
                                      
1 Throughout this brief, citations to Sumter County’s Appendix in 
No. in 18-11510 will be in the form “Volume:Tab at Page.” Citations 
to Wright’s Supplemental Appendix in No. 18-13510 will be in the 
form “Appellee’s Supp. App. Tab at Page.” Citations to Wright’s 
Second Supplemental Appendix in No. 20-10394 will be in the form 
“Appellee’s 2d Supp. App. Volume:Tab at Page.”  
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violation” and to “[e]nsure that any remedial plan gives African-

American voters a realistic opportunity to elect candidates of their 

choice to at least three seats on the school board.” (Id. at 2–3.) The 

parties jointly proposed the order appointing Dr. Grofman, and 

neither party objected to this statement of the minimum number of 

opportunity districts necessary to remedy the violation. (Id. at 2 

n.1.)  

On November 22, 2019, Dr. Grofman filed a report containing 

five possible remedial plans. (Appellee’s 2d Supp. App. II:272.) Dr. 

Grofman determined that four of the five plans contained at least 

three opportunity districts.2 (Id. ¶ 35.) He based that conclusion on 

a number of factors, including estimates of turnout, cohesion, and 

racial polarization in school-board elections in 2014 and 2016, all of 

which were found in the district court’s opinion on liability and 

came from the analysis provided by Wright’s expert. (Id. ¶¶55–61.) 

Other factors that Dr. Grofman considered in his assessment of 

minority electoral opportunity included: the race of any incumbent 

                                      
2 Dr. Grofman defined the term “minority opportunity district” to 
mean “one in which the minority community (in Sumter County, 
the African American community) have a realistic opportunity to 
elect a candidate of choice.” (Appellee’s 2d Supp. App. II:272 ¶7 & 
n.13.) He noted that the term “is not synonymous with ‘safe seat.’” 
(Id.) No party objected to Dr. Grofman’s definition, and this brief 
adheres to that nomenclature. 
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(id. ¶61(a)); the mobilizing effect of newly-created minority 

opportunity districts ((id. ¶61(b)); the presence or absence of a 

correctional facility in a district (id. ¶61(c)); and whether a district 

is conducive to door-to-door campaigning by under-resourced 

minority candidates (id. ¶61(d)).  

 After further briefing and a public hearing on Dr. Grofman’s 

remedial proposals, the district court entered a remedial order 

implementing one of Dr. Grofman’s plans. (Appellee’s 2d Supp. 

App. II:277.) The order notes that no party had objected to any of 

Dr. Grofman’s findings or conclusions, and no party had objected to 

the plan selected by the Court. (Id. at 8 & n.10.) The court found 

that its chosen plan gives black voters “a strong chance at three 

seats and a fair chance at a fourth,” and the court concluded that it 

“completely remedies the Section 2 violation.” (Id. at 12.)  

 The court entered judgment in Wright’s favor, and the County 

appealed again. (Appellee’s 2d Supp. App. II:279; Appellee’s 2d 

Supp. App. II:280.) That appeal was docketed as No. 20-10394. 

 Wright filed a timely motion for reconsideration seeking 

technical adjustments to the remedial order, and the court granted 

that motion. (Appellee’s 2d Supp. App. II:303.) The County then 

amended its notice of appeal to include the revised remedial order, 

and this Court subsequently consolidated the appeal in No. 20-
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10394 with the County’s prior appeals in Nos. 18-11510 and 18-

13510. 

Supplemental Argument 

One of Sumter County’s many contentions in these appeals is 

that Wright failed to establish one of the threshold elements of his 

vote-dilution claim at the trial of this case. (Appellant’s Br. 39–52; 

Appellant’s Reply 17–23; Appellant’s Reply Supp. Time-Sensitive 

Renewed and Am. Mot. Consolidate and Expedite and for Other 

Relief 2, Apr. 20, 2020.) These threshold elements are known as the 

three Gingles preconditions,3 and the County claims that the first 

Gingles precondition required Wright to establish, as a matter of 

                                      
3 In Thornburg v. Gingles, 478 U.S. 30, 50–51 (1986), the Supreme 
Court identified three preconditions for a vote-dilution claim under 
Section 2. “First, the minority group must be able to demonstrate 
that it is sufficiently large and geographically compact to constitute 
a majority in a single-member district.” Id. at 50. “Second, the 
minority group must be able to show that it is politically cohesive.” 
Id. at 51. “Third, the minority must be able to demonstrate that the 
white majority votes sufficiently as a bloc to enable it—in the 
absence of special circumstances, such as the minority candidate 
running unopposed—usually to defeat the minority’s preferred 
candidate.” Id. (cleaned up). If a plaintiff meets that initial 
threshold, Section 2 then requires the court to determine, based on 
a review of the “totality of circumstances,” whether the challenged 
practice results in unequal electoral opportunity for minority 
voters. 52 U.S.C. § 10301(b); see Gingles, 478 U.S. at 79; Johnson v. 
De Grandy, 512 U.S. 997, 1010–12 (1994).  
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law, that it was possible to draw a remedial plan that would “with 

certitude” increase black representation on the school board. 

(Appellant’s Br. 40.) Relying on the Supreme Court’s decision in 

Abbott v. Perez, 138 S. Ct. 2305 (2018), which did not exist at the 

time of the trial or decision in this case, the County also argues for 

the first time in its reply brief that Wright could not satisfy his 

burden under the first Gingles precondition by drawing an 

additional district in which black voters would constitute a 

majority of the voting-age population. (Appellant’s Reply 20.) 

Instead, the County argues, Abbott required Wright to conduct a 

recompiled election analysis to meet his burden. (Id. at 18, 22.) 

 As Wright pointed out in his Appellee’s Brief in Nos. 18-11510 

and 18-13510, however, Sumter County did not contest the first 

Gingles precondition at the summary-judgment stage, and the 

district court granted partial summary judgment in Wright’s favor 

on that issue months before trial. (Appellee’s Br. 56; Appellee’s 

Supp. App. 95-1 at 2; Appellee’s Supp. App. 125 at 16, 20.) See 

Hargrave v. Fibreboard Corp., 710 F.2d 1154, 1164 (5th Cir. 1983) 

(a party may not abandon an issue at summary judgment and then 

seek to resurrect it on appeal); Edward B. Marks Music Corp. v. 

Continental Record Co., 222 F.2d 488, 492 (2d Cir. 1955) (same). 

Wright also pointed out that the County did not raise this 
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argument at trial in the district court (and had in fact advocated a 

different standard) and was therefore barred from raising it for the 

first time on appeal. (Appellee’s Br. 54.) See Access Now, Inc. v. SW 

Airlines Co., 385 F.3d 1324, 1330–35 (11th Cir. 2004). Wright also 

noted that the Supreme Court has explained that the first Gingles 

precondition “relies on an objective, numerical test: Do minorities 

make up more than 50 percent of the voting-age population in the 

relevant geographic area? That rule provides straightforward 

guidance to courts and to those officials charged with drawing 

district lines that comply with § 2.” Bartlett v. Strickland, 556 U.S. 

1, 18 (2009) (plurality opinion). (Appellee’s Br. 55–56.) Wright 

stands behind those arguments but will not repeat them here. 

 Instead, this brief focuses on two additional arguments. First 

is that the County misreads Abbott. Second is that the remedial 

process in this case—particularly the special master’s report—

further undercuts the County’s argument. 

I. Abbott did not alter the first Gingles precondition. 

 The Supreme Court’s recent decision in Abbot v. Perez 

illustrates a commonsense principle that this Circuit has 

recognized for decades: “[t]he absence of an available remedy … 

precludes, under the totality of circumstances inquiry, a finding of 
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liability” under Section 2. Nipper v. Smith, 39 F.3d 1494, 1533 

(11th Cir. 1994) (en banc). The Court in Abbott considered whether 

two districts in a Texas county diluted Latino voting strength, with 

the challenged plan containing one Latino opportunity district and 

one Anglo district. 138 S. Ct. at 2332. Seeking a second Latino 

opportunity district, the plaintiffs offered a plan in which Latinos 

would constitute a majority of the voting-age citizens in both 

districts. But the plaintiffs’ own expert conceded that Latino voters 

would not be able to elect candidates of their choice in the second 

district. The district court nonetheless found liability under Section 

2 because—despite the expert’s analysis and concession—the 

plaintiffs had “failed to show” that the second district would not 

perform. Id. at 2333. In other words, the district court believed that 

simple Latino majorities might be sufficient to create two Latino 

opportunity districts in the county even though the plaintiffs’ own 

evidence indicated otherwise. Id. at 2333 & n.27. After reviewing 

the evidence, the Supreme Court reversed, concluding that “the 

alternative to the districting decision at issue would not enhance 

the ability of minority voters to elect the candidates of their choice.” 

Id. at 2332. 

 Sumter County incorrectly reads Abbott as rejecting the 

objective, numerical test for the first Gingles precondition. 
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(Appellant’s Reply 20.) The Supreme Court expressly rooted its 

decision not in the first Gingles precondition but rather in the 

“ultimate question” under Section 2: whether a districting plan 

dilutes minority voting strength. Abbott, 138 S. Ct. at 2332 (citing 

League of United Latin Am. Citizens v. Perry, 548 U.S. 399, 425–26 

(2006)); see also Harding v. Dallas Cty., Tex., 948 F.3d 302, 308–10 

(5th Cir. 2020) (discussing Abbott). Abbott thus suggests that a 

simple majority district may not be enough to demonstrate the 

existence of an available remedy for purposes of the totality-of-

circumstances analysis—at least when there is other evidence that 

a simple majority is not enough. But Abbott does not silently 

overrule Gingles, Bartlett, and the many other cases that regard 

the first Gingles precondition as a bright-line rule. See Ga. State 

Conf. of NAACP v. Fayette Cty. Bd. of Comm’rs., 950 F. Supp. 2d 

1294, 1303–04 (N.D. Ga. 2013) (collecting cases), rev’d in part on 

other grounds, 775 F.3d 1336 (11th Cir. 2015). 

 Abbott also does not require a higher quantum of proof of the 

ultimate question, as the County suggests. (Appellant’s Reply 18, 

22.) The County argues that certitude is now the standard for 

examining possible remedies after Abbott, and it implies that only a 

recompiled election analysis can provide that level of certainty. But 

the Fifth Circuit, which is the only appellate court to have 
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examined Abbott so far, concluded that the case “did not raise the 

threshold for plaintiffs asserting § 2 claims” and simply applied the 

longstanding rule that there must be an available remedy. 

Harding, 948 F.3d at 310. While the plaintiffs’ expert in Abbott did 

use recompiled election analysis to show that a second performing 

district could not be drawn within the county at issue, nothing in 

the Supreme Court’s opinion suggests that any particular kind or 

quantum of evidence is necessary to show that a remedy is possible. 

 Unlike the lower court in Abbott, which found only that the 

availability of a remedy had not been disproven, the district court 

here found that Wright’s illustrative plan “is likely to give African 

Americans a more proportional representation on the Board of 

Education than does the current plan.” (VII:198 at 36.) And it 

based that finding not on an unsupported belief that simple 

majorities might be enough to give African-American voters an 

opportunity to elect candidates of choice but rather on undisputed 

testimony from Wright’s expert based on his analysis of past 

elections in Sumter County. (Id. at 34–35.) Although the district 

court did not have the benefit of Abbott when it made that finding, 

its ruling is fully consistent with the principle that a Section 2 

plaintiff must show that an alternative plan would “enhance the 
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ability of minority voters to elect the candidates of their choice.” 

Abbott, 138 S. Ct. at 2332. 

 And even if Abbott did raise the threshold for Section 2 

claims, as the County suggests, it is apparent from the remedial 

process that Wright could have satisfied any such standard if it had 

existed at the time of the trial. Using political data provided by the 

County’s experts, Wright’s expert performed a recompiled election 

analysis that was very similar to the analysis performed by the 

plaintiffs’ expert in Abbott. (Appellee’s 2d Supp. App. I:180 at 2–7.) 

That analysis showed that both of Wright’s remedial proposals 

would enhance the ability of minority voters to elect candidates of 

their choice. Whereas the challenged plan performed in only 4 out 

of 15 recompiled elections, both of Wright’s remedial proposals 

surpassed that number, with one performing in 9 out of the 15 

recompiled elections. (Id. at 4–5.) And the County’s experts 

conceded as much during remedial-process depositions. (Appellee’s 

2d Supp. App. I:199 at 1–4.) 

 Abbott thus provides no basis whatsoever for overturning the 

district court’s finding here on the ultimate question of vote 

dilution. That finding was not clearly erroneous and nothing in 

Abbott indicates otherwise. 
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 II. The Special Master’s report undermines the County’s 
argument and supports the district court’s judgment.  

 Like the report and testimony of Wright’s expert, Dr. 

Grofman’s report shows that it is possible to draw and to evaluate 

opportunity districts without recompiled election analysis. Dr. 

Grofman’s report also shows, as did Wright’s expert, that it is 

eminently possible to draw plans in Sumter County which enhance 

the ability of minority voters to elect candidates of their choice to 

the school board.  

Dr. Grofman is among the world’s leading experts in 

redistricting and voting rights. He has served many times as an 

expert in Section 2 cases, including the Gingles case, and he has 

also served multiple times as a special master to assist federal 

courts in drawing districts. (Appellee’s 2d Supp. App. II:272 ¶7 & 

n.11.) His report in this case contains five possible remedial plans, 

four of which contain three opportunity districts—one more 

opportunity district than the district court found in the challenged 

plan. (Id. ¶35.) And Dr. Grofman was able to reach his conclusions 

about minority opportunity in the remedial plans without the need 

to perform recompiled election analysis. 

 In fact, Dr. Grofman used virtually the same methodology to 

analyze the performance of his plans that Wright’s expert used in 
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his report and testimony. (Compare Appellee’s 2d Supp. App. II:272 

¶¶55–61 with I:153-87 at 21–23 and III:157 at 136:10–145:16.)4. 

That industry-standard methodology, which comes from an article 

co-authored by Dr. Grofman,5 derives conclusions about 

performance from a statistical analysis of past elections rather 

than a recompilation of past election results. And yet the County 

did not object to Dr. Grofman’s methodology. It identified no 

uncertainty about the performance of his plans. And it did not 

dispute Dr. Grofman’s conclusion that four of his plans contain 

three opportunity districts. (Appellee’s 2d Supp. App. II:277 at 8 

n.10.)  

It is thus clear that a recompiled election analysis is not 

required in order to demonstrate the existence of an available 

remedy, and the district court’s finding on the likely performance of 

Wright’s illustrative plan—based expressly on analysis virtually 

                                      
4 The only substantial differences between the analyses of Dr. 
Grofman and Wright’s expert are that (1) Dr. Grofman included 
three additional elections in his analysis; and (2) Dr. Grofman 
reported the average result of his analyses whereas Wright’s expert 
reported the result of each analysis. 
5 See Bernard Grofman, Lisa Handley, & David Lublin, Drawing 
Effective Minority Districts: A Conceptual Framework & 
Some Empirical Evidence, 79 N.C. L. Rev. 1383 (2001). Dr. 
Grofman refers to the article in footnote 48 of his report. 
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identical to Dr. Grofman’s—has substantial support in the record. 

(VII:198 at 34–35.) 

The full record, which now includes Dr. Grofman’s report and 

the entire remedial process, also shows that the availability of a 

remedy is not a close question in this case. There are many 

available remedies. Dr. Grofman’s report contains four plans that 

would enhance black voters’ ability to elect candidates of their 

choice, and Wright also proposed a total of four such plans over the 

course of the remedial process. (Appellee’s Supp. App. 174 at 7–9; 

Appellee’s 2d Supp. App. I:256-1 at 4–6.) All of them would give 

African Americans a meaningful opportunity to elect three 

members to the school board, which is one more member than they 

can elect under the challenged plan. And the plan ultimately 

selected as the remedy would even give them a chance at electing a 

fourth member. That is more than enough to support the district 

court’s judgment. 

Conclusion 

The remedial process only adds to what was already a firm 

foundation for the district court’s judgment and the ultimate 

finding of vote dilution upon which that judgment is based. The 

district court’s rulings have stayed well within the lines of firmly 
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established caselaw, and the record more than adequately supports 

the district court’s conclusion that the two at-large seats on the 

Sumter County Board of Education violate Section 2 of the Voting 

Rights Act. 

This Court should therefore affirm the judgment of the 

district court. 
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