
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

ALBANY DIVISION 
 

MATHIS KEARSE WRIGHT, JR., 
 
 Plaintiff, 
 
v. 
 
SUMTER COUNTY BOARD OF 
ELECTIONS AND REGISTRATION, 
 
 Defendant. 
 

 
 
 
 
CIVIL ACTION NO. 1:14-CV-42 (WLS) 
 
 

 

DEFENDANT’S RESPONSE IN OPPOSITION TO  
MOTION FOR AN INJUNCTION PENDING APPEAL  

 Plaintiff’s motion for an injunction should be denied. “The Eleventh Circuit is 

considering both the Court’s underlying liability order and its decision to move the May election 

to November.” ECF No. 214 at 5 (emphasis added). Consequently, an injunction would not 

preserve the status quo, but create moving goalposts for the Eleventh Circuit’s consideration of 

issues before it. The Court therefore lacks jurisdiction to enjoin the November election. 

 Moreover, the equities could hardly be more one-sided. On the one hand, an injunction 

would throw the Sumter County School Board into a state of uncertainty and confusion, require 

significant expenditures by the County for a special election, frustrate the election hopes of 

candidates for office who have already made expenditures for their campaigns, and risk low 

turnout at a special election on an unknown, non-publicized date to be determined in the future. 

Against those burdens, there is no benefit to weigh because an injunction would not ameliorate 

any vote dilution. Either the terms of school board members elected under the invalidated plan 
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will continue—in which case the effects of the Section 2 violation1 will persist indefinitely—or 

seats on the school board will become vacant—in which case voters will have no representation 

instead of some. Either way, an injunction would be all harm and no benefit.  

 For these reasons and those articulated below, the only path forward at this point to 

maintain the status quo is to continue with the Court’s ordered November 6 election under the 

plan that this Court has already identified as the status quo plan. The motion should be denied. 

BACKGROUND 

 On March 17, 2018, the Court issued an order concluding that the current Sumter County 

school-board plan violates Section 2 of the Voting Rights Act. ECF No. 198. On March 30, the 

Court issued an injunction barring the County from conducting the school-board elections 

scheduled for May 22, 2018. ECF No. 204. 

 In that ruling, the Court acknowledged that “[r]elief is not automatic,” even after a 

finding of liability. Id. at 5. The Court, however, issued an injunction based on three 

considerations. First, the Court found that the Section 2 violation is “severe” by measuring the 

discrepancy between the County’s percentage black voting-age population, 49%, and the 

percentage of seats won in actual elections by black-preferred candidates, 29%. Id. at 6. Second, 

the Court found that an injunction would “cause minimal disruptions to the ordinary process of 

government” because “school board members do not begin their term until the January following 

the election.” Id. Third, the Court found that “Wright is not proposing to move the election to an 

unusual, specially set election date,” so, while “acknowledge[ing] that voters may be confused 

by the changed election date,” the Court found that “a number of races will already be on the 

                                                 
1 Defendant, of course, disputes Section 2 liability, and nothing in this brief should be read to 
suggest otherwise. Any reference to a Section 2 violation or the like is for the sake of argument 
only. 
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ballot” on November 6, and “the addition of a school board election is unlikely to disrupt the 

election process.” Id.  

 Accordingly, the Court (1) cancelled the May 2018 school-board elections, (2) ordered 

the County to conduct school-board elections on November 6, and (3) announced that it would 

issue an order setting interim boundaries for the school-board districts no later than July 23, 

2018. Id. at 7. 

 The Court allowed the County an opportunity to file objections, and it did. ECF No. 205. 

One of those objections was that the timeframe for adjusting for new boundaries to be imposed 

by the end of July was too narrow. Id. at 5. The Court overruled this objection, observing that 

Plaintiff had proposed an appropriate timeline in February: 

Wright suggested the following timeline for a general election: 

 July 23, 2018: Deadline for new district boundaries to be set. 

 August 6–10, 2018: Candidate qualifying period. 

 August 8, 2018: Approximate time ballots begin being created. 

 September 21, 2018: Deadline for ballots to be made available. 

 November 6, 2018: General election. 

(Doc. 189.) Sumter County did not object to the proposed timeline at the 
hearing. In a post-hearing order, the Court noted that those dates were 
reasonable in the event the election was enjoined. (Id.) 

 
ECF No. 206 at 2 (emphasis added). In compliance with the Court’s order, the County has been 

implementing these dates, and, as of the time of briefing, the candidate qualification period is 

underway. See Exhibit A, Declaration of Robert Brady (“Brady Decl.”) ¶¶ 3–4. 

 On April 11, Sumter County appealed from the Court’s permanent injunction. ECF No. 

207. The County moved to expedite the appeal. In response, Plaintiff stated: 

The district court has indicated that it intends to issue at least one further 
remedial order before July 23. The district court has not asked for further 
briefing, and that order could come at any time. If that order comes down 
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before this appeal is resolved, then additional briefing and perhaps re-
argument could become necessary. That is just a waste of resources. 

Response in Opposition to the Defendant-Appellant’s Motion to Expedite Appeal and Motion to 

Dismiss  at 13, Wright v. Sumter Cty. Bd. of Elections & Registration, No. 18-11510 (11th Cir. 

April 18, 2018) (citation omitted). Plaintiff also moved for the appeal to be dismissed. The 

Eleventh Circuit denied both the motion to expedite and the motion to dismiss. 

 On June 21, the Court issued an order modifying its March 30 injunction order. ECF No. 

214. The Court concluded that the notice of appeal deprived the Court of jurisdiction to 

implement a remedy because, as Plaintiff conceded in the above-quoted language, the remedy is 

intertwined with the injunction appeal. Id. at 5. Accordingly, the Court maintained its prior order 

requiring that the County conduct school-board elections on November 6, but it removed the 

Court’s self-imposed deadline to implement new boundaries. Id. Federal Rule of Civil Procedure 

62(c), which permits orders preserving the status quo, would not justify an order creating new 

boundaries because “[t]he status quo is the boundaries as they currently exist.” Id.  

 Plaintiff took two steps in response to the June 21 order. First, he renewed his motion to 

dismiss in the Eleventh Circuit, contending that the case is moot because: 

…the time during which this Court could afford meaningful relief with 
respect to the November election is quickly elapsing. Under the schedule 
previously envisioned by the district court, candidate qualifying for the 
November election must take place in early August. Georgia law requires 
ballots for the November election to be available by mid-September. Even 
if the Court were to expedite consideration of this appeal, the Court could 
not, as a practical matter, resolve the appeal before it would likely be too 
late to cancel the November school-board election. In the absence of a 
remedial plan or a further injunction preventing the November election 
from going forward under the unlawful plan, this Court will clearly lose 
jurisdiction before it can rule. 

Furthermore, and perhaps most importantly, Sumter County does not ask 
this Court to prevent it from holding its school-board election in 
November using the plan that the district court has found to violate the 
Voting Rights Act. To the contrary, the County’s motion to expedite 
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sought precisely the relief that the district court’s June 21 order now 
appears to have given it. The County asked this Court to resolve this 
appeal so that it could hold the 2018 school-board election in November 
under the plan that the district court has found to violate the Voting Rights 
Act. The County can apparently now do that as a result of the district 
court’s June 21 order, and this Court can afford no further relief. 

Renewed Motion to Dismiss at 13, Wright v. Sumter Cty. Bd. of Elections & Registration, No. 

18-11510 (11th Cir. April 18, 2018) (citations omitted). Plaintiff’s motion remains outstanding in 

the Eleventh Circuit. 

 Second, Plaintiff filed a motion for reconsideration in this Court, contending that (1) the 

appeal did not deprive the Court of jurisdiction to issue a remedial plan and (2) its ruling on 

jurisdiction “does not serve the interest of judicial economy.” ECF No. 215 at 5. The Court 

denied that motion, concluding for a second time that remedial issues are before the Eleventh 

Circuit, so adjudicating a remedy is not collateral to the appeal. ECF No. 217 at 6–7. As to 

Plaintiff’s judicial-economy argument, the Court concluded that an order enjoining further 

elections would be more likely in the interests of judicial economy than an order setting new 

boundaries, and it represented that it would entertain a motion for an injunction. Id. at 7. 

 In response to that statement, Plaintiff filed the pendant motion. ECF No. 218. The 

County respectfully opposes it. 

ARGUMENT 

I. The Court Lacks Jurisdiction To Alter the Status Quo, Including by Modifying the 
Injunction on Appeal in the Eleventh Circuit 

 “The filing of a notice of appeal is an event of jurisdictional significance—it confers 

jurisdiction on the court of appeals and divests the district court of its control over those aspects 

of the case involved in the appeal.” Griggs v. Provident Consumer Disc. Co., 459 U.S. 56, 58 

(1982). Although this principle “does not apply to collateral matters not affecting the questions 
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presented on appeal,” Weaver v. Fla. Power & Light Co., 172 F.3d 771, 773 (11th Cir. 1999), 

matters “involved in” the appeal are not within this Court’s jurisdiction. ECF No. 217 at 4. 

 The Court has already found the “boundaries” of school-board districts to be “connected 

to the orders on appeal.” Id. at 5. The date of the election is equally connected. As this Court 

determined, “[t]he Eleventh Circuit is considering both the Court’s underlying liability order and 

its decision to move the May election to November.” ECF No. 214 at 5 (emphasis added). Just as 

the question “whether to and how to establish the boundaries for the next election is ‘involved’ 

with those underlying decisions,” id., so too is the question whether the election should be in 

November or some other time. The Court’s determination that “[a] November school board 

election will not be an unusual sight for Sumter County voters,” ECF No. 204 at 6, was critical to 

its equitable balancing in issuing the injunction now on appeal, and a central feature of that 

injunction was an order requiring the County to conduct a November 6 election, id. at 7 (“The 

election for all Sumter County Board of Education seats set for May 22, 2018 will instead take 

place on November 6, 2018.”). Just as resetting boundaries would “requir[e] another round of 

balancing,” thereby interfering with the “appeal of the Court’s earlier injunction,” ECF No. 217 

at 5, an order resetting the dates would also require a new round of balancing (discussed below at 

§ II), interfering with the order before the Eleventh Circuit. These issues are intertwined. 

 Moreover, both parties agree that the order to conduct a November 6 election is central to 

the Eleventh Circuit’s jurisdiction. Indeed, Plaintiff’s outstanding motion before the Eleventh 

Circuit relates to the effect of that date on the Eleventh Circuit’s continuing jurisdiction. To be 

sure, the parties have very different views on that issue.2 But the Court need not and should not 

                                                 
2 Defendant maintains, inter alia, that the Court’s decision not to impose new boundaries is 
provisional and therefore does not render the appeal purely academic, even after November 6. 
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wade into that dispute because it is the Eleventh Circuit’s prerogative to assess its own 

jurisdiction. What matters here is that this Court not create a moving target for the Eleventh 

Circuit’s assessment of matters before it. An injunction against further elections would do just 

that: alter the landscape under which the Eleventh Circuit is analyzing its own jurisdiction, “an 

outcome clearly inconsistent with the decision being a collateral issue.” ECF No. 217 at 5. 

For the same reason, an order cancelling the November election would depart from the 

status quo and therefore does not fall into “any exception to Griggs” that “would allow the Court 

to maintain jurisdiction.” Id. An injunction (or modification to an injunction) maintains the status 

quo only if it “does not materially alter the status of the…appeal.” Nat. Res. Def. Council, Inc. v. 

Sw. Marine Inc., 242 F.3d 1163, 1167 (9th Cir. 2001). Thus, “a district court cannot generally 

accept new evidence or arguments on the injunction while the validity of the injunction is on 

appeal.” Coastal Corp. v. Texas E. Corp., 869 F.2d 817, 820 (5th Cir. 1989) (citing State of New 

York v. Nuclear Reg. Comm’n, 550 F.2d 745, 758 (2nd Cir. 1977)).  

Because the injunction under review on appeal orders a November 6 election, that date is 

the status quo pending appeal. An indefinite suspension of elections, as Plaintiff requests, is not 

the status quo; it would alter the status quo. Moreover, Plaintiff is asking the court to accept new 

evidence and arguments about that election date—a date Plaintiff himself requested over Sumter 

County’s objection—at a time when Plaintiff is making arguments about that date in the 

Eleventh Circuit—arguments in tension with its position here, see infra § II. And, most 

importantly, Plaintiff is asking the Court to change the status quo by altering that election date 
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yet again. This creates a moving target for the Eleventh Circuit’s assessment of issues before it, 

and the Court lacks jurisdiction to do this.3  

Finally, an order regarding matters at issue on appeal cannot be justified to serve any 

perceived “interest of judicial economy.” The notice of appeal has “jurisdictional significance,” 

Griggs, 459 U.S. at 58, which concerns of expediency cannot supersede. The relevant question is 

not whether enjoining the November election “would be less disruptive” than changing district 

boundaries. ECF No. 217 at 7. The question is whether enjoining the November election would 

address a matter “involved” in the appeal. Id. at 4. As discussed, it would. Judicial-economy 

concerns are therefore irrelevant. 

II. The Equities Weigh Heavily Against an Injunction  

An injunction pending appeal is an “extraordinary remedy” that is only available if the 

party seeking it can show “(1) a substantial likelihood that they will prevail on the merits of the 

appeal; (2) a substantial risk of irreparable injury to the [party seeking an injunction] unless the 

injunction is granted; (3) no substantial harm to other interested persons; and (4) no harm to the 

public interest.” Touchston v. McDermott, 234 F.3d 1130, 1132 (11th Cir. 2000) (en banc). 

“Failure to show any of the four factors is fatal.” Am. Civil Liberties Union of Fla., Inc. v. 

Miami–Dade County Sch. Bd., 557 F.3d 1177, 1198 (11th Cir. 2009). Here, at minimum, the 

third and fourth factors are not met.4  

                                                 
3 Plaintiff is incorrect (at 5) in suggesting that Ruiz v. Estelle, 650 F.2d 555, 565 (5th Cir. 1981), 
LabMD, Inc. v. Fed. Trade Comm’n, 678 F. App’x 816, 819 (11th Cir. 2016), and Garcia-Mir v. 
Meese, 781 F.2d 1450, 1453 (11th Cir. 1986), hold that injunctions that alter the status quo are 
within the Court’s jurisdiction. These cases merely state that injunction preserving the status quo 
may be appropriate and in no way endorse injunctions altering the status quo.  
4 Defendant disputes all the factors. In particular, Defendant agrees with Plaintiff that “[t]he law 
in this area is well established.” ECF No. 218 at 5. The law regarding the legal significance of 
minority numerical superiority is stated clearly in Salas v. Sw. Tex. Jr. College District, 964 F.2d 
1542 (5th Cir. 1992), and the law regarding the burden of proving a viable alternative is stated 
clearly in Abbott v. Perez, 138 S. Ct. 2305, 2332-34 & n.27 (2018). Plaintiff’s prospects on 
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“‘[I]ntervention by the federal courts in state elections’” is a “‘serious business.’” Chisom 

v. Roemer, 853 F.2d 1186, 1189 (5th Cir. 1988) (quoting Oden v. Brittain, 396 U.S. 1210 (1969) 

(Black, J., opinion in chambers)). Accordingly, an injunction requires a weighing of equities, 

“even after an adjudication on the merits that a legislative apportionment plan violate[s] the 

Constitution.” Id.; Sw. Voter Registration Educ. Project v. Shelley, 344 F.3d 914, 918 (9th Cir. 

2003) (“The decision to enjoin an impending election is so serious that the Supreme Court has 

allowed elections to go forward even in the face of an undisputed constitutional violation.”). As 

the Supreme Court explained in Reynolds v. Sims: 

In awarding or withholding immediate relief, a court is entitled to and 
should consider the proximity of a forthcoming election and the mechanics 
and complexities of state election laws, and should act and rely upon 
general equitable principles. With respect to the timing of relief, a court 
can reasonably endeavor to avoid a disruption of the election process 
which might result from requiring precipitate changes that could make 
unreasonable or embarrassing demands on a State in adjusting to the 
requirements of the court’s decree. 

377 U.S. 533, 585 (1964); see also Purcell v. Gonzalez, 549 U.S. 1, 4 (2006) 

 Similarly, the Supreme Court summarily vacated a district court’s decision—after it 

invalidated a redistricting plan as unconstitutional—ordering special elections under a remedial 

plan outside the normal elections schedule. North Carolina v. Covington, 137 S. Ct. 1624, 1625 

(2017) (per curiam). The Court cautioned lower courts that they “must undertake an equitable 

weighing process” before issuing any injunctive relief, and that “there is much for a court to 

weigh,” including “the severity and nature of the particular constitutional violation, the extent of 

the likely disruption to the ordinary processes of governance…, and the need to act with proper 

judicial restraint when intruding on state sovereignty.” Id. at 1625-26 (quotation marks omitted). 

                                                 
appeal are not strong. Nevertheless, without any waiver of rights, Defendant respects that the 
Court has made its decision on the merits and therefore does not focus this brief on this element. 
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On remand, the district court found that those factors weighed against a special election, even 

though the invalidated plan was “among the largest racial gerrymanders ever encountered by a 

federal court,” because a special election “would generate voter confusion and, likely, poor voter 

turnout.” Covington v. North Carolina, 270 F. Supp. 3d 881, 884, 898, 901 (M.D.N.C. 2017). 

 When this Court enjoined the May 2018 Sumter County School Board election, it 

acknowledged that “relief is not automatic.” ECF No. 204 at 5. “A district court may permit an 

election to proceed even after a finding that the districts are unlawful when an impending 

election is imminent and a State’s election machinery is already in progress. There is no shortage 

of courts that have done so.” Id. (quotation marks omitted). The Court therefore conducted a 

weighing of election-related concerns and found that they weighed in favor moving the May 

election to November. But none of those considerations apply now; the equities are very 

different from what they were in March.5 

A. Board Member Terms and Minority Representation Weigh Against an 
Injunction 

 In its March 30 Order, the Court found that moving the election to November “would 

cause minimal disruptions” because “[n]ew school board members do not begin their term until 

the January following the election, so moving the election date from May to November will not 

interfere with the regular terms of board members.” ECF No. 204 at 6. But the indefinite 

suspension of elections Plaintiff demands would interfere with the regular terms of board 

members because no new slate of members will be elected in time for the currently scheduled 

January turnover.  

                                                 
5 Covington identified the severity of the violation as a relevant factor. As Defendant has 
previously argued, the Section 2 violation is not severe under the relevant comparison between 
the challenged plan and the alternative. See ECF No. 205 at 3. Nevertheless, without waiving any 
rights, Defendant respects the Court’s prior rulings on this question at this stage, see ECF No. 
206 at 7–8, and does not focus on that issue in this brief. 
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 Four seats are up for election in November: Districts 1, 3, and 5 and at-large seat 1. Brady 

Decl. ¶ 8. The winning candidates will take their seats starting January 1, 2019. Id. ¶ 9. The next 

scheduled election for the Sumter County Board of Education is May 26, 2020. Id. ¶ 10. An 

injunction will interfere with the governance of the school board, and an indefinite injunction 

will interfere with the board’s governance indefinitely. 

 Plaintiff contends that an indefinite suspension of the election “will cause minimal 

disruptions” because “current board members will remain in office until their successors are 

elected.” ECF No. 218 at 8 (citing ECF No. 153-22 at 3); but see Brady Decl. ¶ 11 (expressing 

uncertainty as to what happens to the current seats if the election is enjoined). If that is true, 

Plaintiff will receive no benefit from an injunction because the board is composed of individuals 

elected from the current plan that Plaintiff contends is unlawful.6 Maintaining their presence on 

the board does nothing to aid Plaintiff’s right to vote. On the other hand, it seems unlikely that 

individuals not seeking reelection and expecting their terms to end in January will all choose to 

remain in office indefinitely, so there is a substantial likelihood that seats will be unfilled, and 

voters will go unrepresented. Either way, this factor weighs against an injunction. 

B. The Likelihood of Voter Confusion Weighs Against an Injunction 

In its March 30 Order, the Court acknowledged “the voters may be confused by the 

changed election date,” but reasoned that a “November school board election will not be an 

unusual sight for Sumter Count voters” and distinguished the request for a November election 

from one “to move the election to an unusual, specially set election date.” ECF No. 204 at 6. But 

now, Plaintiff is requesting an “unusual, specially set election date” to which voters are not 

acclimated. Furthermore, Plaintiff has offered no suggestion of how long in the future this will 

                                                 
6 Candidate qualification closes Friday, August 10. The County will update the Court with 
relevant developments, if they occur.  
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occur. The indefinite suspension of elections in favor a special election at some unknown date in 

the future “would likely confuse voters, raise barriers to participation, and depress turnout.” 

Covington, 270 F. Supp. 3d at 902. 

Plaintiff contends that “the school-board election can be reset to coincide with one of 

several already-scheduled special-election dates in Georgia.” ECF No. 218 at 8. But the dates he 

references are merely set-aside dates that may be used if a special election is necessary; this does 

not mean that any special elections are actually scheduled for those dates. Brady Decl. ¶¶ 15–16. 

And, unlike November 6, they are not dates the general public readily recognizes as dates to 

vote. Indeed, as of this time, Sumter County has not scheduled any special elections for 2019. Id. 

¶ 17. The argument therefore confuses the possibility of conducting an election with the potential 

for high and meaningful participation. The Court predicated its prior ruling, not on the fact that a 

November election is possible, but on the fact that voters “are used to elections taking place on 

the first Tuesday after the first Monday in November of even-numbered years.” ECF No. 204 at 

6. This requested injunction does not honor this expectation, and this factor weighs against an 

injunction. 

C. Burdens on Candidates and Cumulative Effect of Uncertainty Weigh Against 
an Injunction  

Cancelling the November election would mark the second time this calendar year that 

election dates have been thwarted by court order. As of the first injunction, candidates had 

already qualified to run for office and were in the midst of their campaigns. See ECF No. 205-1 

¶¶ 3(f), (g), 4.7 This meant completing qualifying documents, paying fees, forming committees 

and volunteer groups, buying signs, attending forums, shaping platforms, obtaining voters lists, 

                                                 
7 ECF No. 205-1 is an affidavit submitted by Mr. Brady in this case on April 6, 2018. Over four 
months later, Plaintiff has never challenged this affidavit. 
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and campaigning in their districts, securing permission to place signs on public and private 

property, and so on. Id. ¶ 4. By order of the Court, a duplicative set of qualification efforts were 

mandated to begin in August—as this very motion is being briefed. Thus, the same activities are 

now taking place a second time in the same calendar year. Plaintiff demands that these efforts 

and expenses also be aborted mid-year and ordered to restart again at some unknown time in the 

future.  

Further erratic intrusion into local affairs has a high likelihood of depressing interest in 

participation on the school board and in school-board elections. Frustrating a candidate’s efforts 

to run once may have modest consequences, but a candidate who, for the second time, invests 

time and money into a race only to have it cancelled mid-cycle will experience understandable 

frustration. Furthermore, redistricting before a special election will compound the confusion, as 

candidates may be drawn out of the districts where they expected to run, or be paired with 

incumbents or opponents they did not anticipate or with constituencies who are unlikely to vote 

for them. ECF No. 205-1 ¶ 8. In addition, the Court found that Sumter County’s black residents 

have comparatively low economic opportunity, so the burdens of uncertainty and duplicative 

campaign efforts may be felt especially hard on candidates from the black community. 

D. Burdens on Election Administration Weigh Against an Injunction  

The Court’s March 30 Order, in aligning the school-board special election with the 

November general elections, did not require the expense and burden of a “specially set election 

date.” ECF No. 204 at 6. Unless the board is to go until May 2020 without an election, Plaintiff’s 

requested injunction will necessitate one. This means that the County will be required to fund a 

special election, which is costly and confusing for the electorate. Brady Decl. ¶ 12. 

The problem will be exacerbated insofar as there remain unanswered questions even as of 

the Court’s March 30 Order. Plaintiff insists that no election may proceed under the old plan, 
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which means an election will only go forward after a redistricting. This entails, first, the burden 

of administering new lines. ECF No. 205-1 ¶ 7. It means, second, that even seats not up for 

election will be redrawn, some residents will end up with duplicative representation because old 

lines overlap with new, and some will fall through the cracks as old and new lines both omit 

territory; some residents will be doubly represented and some will have no representation. ECF 

No. 205-1 ¶ 9. So it remains unknown whether terms will be cut short to account for the new 

map or whether the board will proceed with members elected from two different maps. This 

uncertainty and potential for confusion inherent in the Court’s first order will be compounded by 

more injunctions inflicting more federal-court intrusion into local affairs.  

 E. The Timing of Plaintiff’s Motion Weighs Against an Injunction 

 Besides the above-mentioned facts, every piece of evidence and party admission indicates 

that it is too late for further federal-court intrusion into the November elections. First, Sumter 

County’s Supervisor of Elections contacted the Georgia Secretary of State’s office, which prints 

ballots for all counties in Georgia, and was informed that the last date for information to be 

placed on the ballots is August 17. Brady Decl. ¶¶ 5-6. Second, that representation aligns with 

what Plaintiff represented to this Court in obtaining a schedule for the November elections: 

“Wright suggested the following timeline for a general election…August 8, 2018: 

Approximate time ballots begin being created.” ECF No. 206 at 2 (emphasis added). Based on 

this representation, the Court gave itself a deadline of July 23 to implement a remedy; that date 

has passed, and the time for federal-court intrusion into the process has passed with it. Third, 

Plaintiff admitted this again in the Eleventh Circuit, contending that “the time during which this 

Court could afford meaningful relief with respect to the November election is quickly elapsing,” 

that “candidate qualifying for the November election must take place in early August,” that, even 

with an expedited review, “the Court could not, as a practical matter, resolve the appeal before it 
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would likely be too late to cancel the November school-board election,” that “[t]he County can 

apparently now” hold the November election “as a result of the district court’s June 21 order, and 

this Court can afford no further relief.” Renewed Motion to Dismiss at 13, Wright v. Sumter Cty. 

Bd. of Elections & Registration, No. 18-11510 (11th Cir. April 18, 2018) (emphasis added). It is, 

then, too late for federal-court intervention. 

 That conclusion should not be a surprise. Courts have frequently held that federal 

intervention in elections at this stage is too late: 

 July 7 too late to enjoin October 1 election. The Fifth Circuit summarily vacated a district-

court injunction issued on July 7 against an October 1 election, criticizing the lower court for 

preventing an “election at this late stage.” Chisom, 853 F.2d at 1190 (vacating Chisom v. 

Edwards, 690 F. Supp. 1524 (E.D. La. July 7, 1988)) (emphasis added). 

 May 19 too late to interfere with November election. The Supreme Court affirmed the 

decision of a federal district court to allow elections to proceed under a mal-apportioned 

plan, because “[t]he 1970 elections are close at hand”: 

Nomination petitions are likely circulating at the present time; nomination 
papers and petitions may be filed as early as June 10, and they must be 
filed not later than July 10. As one of the experienced election officials 
stated during the hearing, election precincts and all other arrangements for 
the elections should be set up by June 1.…[B]ecause of the imminency of 
the Arizona elective process, judicial districting and apportionment, even 
if possible at all, cannot be accomplished without the court's judicial 
alteration of the statutory plan and scheduling for holding primary 
elections, a course which would involve serious risk of confusion and 
chaos. 

Klahr v. Williams, 313 F. Supp. 148, 152 (D. Ariz. May 19, 1970), aff’d sub nom. Ely v. Klahr, 

403 U.S. 108 (1971). 

 February 2 too late to implement remedy for that year’s elections. The Supreme Court 

affirmed a district court’s order declining to impose a remedy as of February 2 in an election 
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year and instead giving the legislature over a year and a half to implement a legislative 

remedy. Kilgarlin v. Martin, 252 F. Supp. 404, 444 (S.D. Tex. 1966), aff’d in relevant part 

sub nom. Kilgarlin v. Hill, 386 U.S. 120 (1967). 

 February 25 too late to interfere with June primary. A district court denied injunction, 

finding that the equities weighed against interfering with “election machinery” that “is 

already in gear” because the period for filing nominations papers had begun. Cardona v. 

Oakland Unified Sch. Dist., California, 785 F. Supp. 837, 843 (N.D. Cal. 1992). 

 March 23 too late to interfere with May 18 primary. A district court concluded that the 

public interest weighed heavily against postponing a primary notwithstanding deviations 

from equal population and “questions which merit serious consideration” of racial vote 

dilution. In re Pennsylvania Cong. Districts in Reapportionment Cases, 535 F. Supp. 191, 

195 (M.D. Pa. 1982). 

 July 17 too late to interfere with November election. A district court assumed a likelihood 

of success on the merits and that a monetary award would not be an adequate substitute but 

still denied an injunction because of imminent elections. Diaz v. Silver, 932 F. Supp. 462, 

469 (E.D.N.Y. 1996). 

 May 28 too late to interfere with November elections. Even after finding severe violations 

of the VRA, a district court declined to impose a new redistricting plan prior to elections 

because of the late timing. Dillard v. Crenshaw County, 640 F.Supp. 1347, 1362 

(M.D.Ala.1986). 

 August 9 too late to interfere with November elections. Even after finding that districts 

“are doubtless unconstitutionally malapportioned,” the district court allowed elections to 
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proceed because, inter alia, the were “imminent.” Watkins v. Mabus, 771 F.Supp. 789, 805 

(S.D. Miss. 1991). 

 June 8 too late to enjoin September primary or November elections. Even after finding 

that electoral change was not precleared under VRA § 5, the district court denied a 

preliminary injunction in light of “the public interest in maintaining an orderly system of 

registration and in holding a primary election on a regularly scheduled date.”  Ashe v. Bd. of 

Elections in City of New York, No. CV-88-1566, 1988 WL 68721, at *1 (E.D.N.Y. June 8, 

1988). 

As all of these cases make plain, Plaintiff is wrong that an election can proceed under an 

invalidated plan “[u]nder no circumstances.” ECF No. 218 at 8. Frequently, the law requires that 

exact result. 

The cases Plaintiff cites are not like this case. Clark v. Roemer, 500 U.S. 646, 653 (1991), 

involved judicial seats that had not been precleared under Section 5 of the Voting Rights Act, 

which places the burden on covered jurisdictions to obtain preclearance before using new 

election procedures, such as voting districts. The Court found an injunction appropriate only 

because “every participant in the process knew for over three years that the challenged seats 

were unprecleared, in violation of § 5.” Id. Here, this Court represented on two occasions since 

late March that an election would go forward on November 6; Plaintiff cannot seriously contend 

everyone has been on notice for years that a November 2018 election would be unlawful. 

Similarly, Lucas v. Townsend, 486 U.S. 1301, 1305 (1988), involved a failure to obtain Section 5 

preclearance, and Justice Kennedy issued an order enjoining an election accordingly. But, again, 

the case turned on Section 5 considerations unrelated to this Section 2 case, and the injunction 

was issued on May 30 and not in a situation where, as here, a federal court expressly stated that 
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an election would occur in November. Plaintiff’s only Section 2 case, League of Women Voters 

of N. Carolina v. North Carolina, 769 F.3d 224, 248 (4th Cir. 2014), was not a decision to enjoin 

an election, but rather to add to early voting and other procedures the state had previously used 

and “simply need to be resurrected.” Id. The case did not enjoin an election and therefore did not 

interfere with candidates, campaigns, or voters’ interests. The equities here are very different. 

F. Plaintiff’s Claimed Interests Add No Weight to the Equitable Scales 

 Plaintiff’s brief does not take any of these issues or the governing law seriously. It 

contains mostly boilerplate language about the importance of the right to vote and the Voting 

Rights Act. While correct insofar as it goes, high-level rhetoric is not sufficient to support an 

injunction.  North Carolina v. Covington, 137 S. Ct. 1624, 1625 (2017) (per curiam) (holding 

that similar boilerplate rationale was “minimal reasoning” and “would appear to justify a special 

election in every racial-gerrymandering case—a result clearly at odds with our demand for 

careful case-specific analysis.”) (emphasis in original). 

Undoubtedly, the right to vote occupies a “special importance…in the American 

democratic tradition,” ECF No. 218 at 6, but it does not follow from this that an election under 

an unlawful election plan may proceed “[u]nder no circumstances,” id. at 8. That is because the 

right to vote requires administration by state election officials and communication with the 

general public, and judicial interference with that process can easily cause more injury than aid 

to the right to vote. If turnout is depressed because of erratic interference with election dates and 

continued rescheduling of elections, the right to vote is harmed, not enhanced. As discussed 

above, the confusing alterations of election dates Plaintiff proposes at this late stage will cause 

more harm than good—including for minority voters. 

 Plaintiff’s only other meaningful contention is that “Wright and other African American 

voters will continue to be significantly and irreparably harmed if yet another election goes 

Case 1:14-cv-00042-WLS   Document 223   Filed 08/07/18   Page 18 of 21



 
 

19 
 

forward under a discriminatory plan.” ECF No. 218 at 8. But if the election is enjoined, the terms 

of officials elected under that same plan will continue in office indefinitely. So an injunction in 

no way alleviates this harm. Plaintiff has contended that the prior elections resulting in the 

current board were discriminatory, so lengthening terms does exactly nothing to remedy the 

alleged injury. There is then no benefit to weigh against the profound harms an injunction would 

cause at this late stage. The equities all point in one direction: that the motion be denied.  

CONCLUSION 

 Plaintiff’s motion for an injunction should be denied. 
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s/ Katherine L. McKnight   
E. Mark Braden (pro hac vice) 
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Washington, DC 20036 
(202) 861-1500 

ATTORNEYS FOR DEFENDANT SUMTER 
COUNTY BOARD OF ELECTIONS AND 
REGISTRATION 

Case 1:14-cv-00042-WLS   Document 223   Filed 08/07/18   Page 20 of 21



 
 

 

CERTIFICATE OF SERVICE 

 I hereby certify that on this 7th day of August, 2018 the foregoing was filed and served 
pursuant to the Court’s electronic filing procedures using the Court’s CM/ECF system. 
 

s/ Katherine L. McKnight   
E. Mark Braden (pro hac vice) 
Katherine L. McKnight (pro hac vice) 
Richard B. Raile (pro hac vice) 
BAKER HOSTETLER LLP 
1050 Connecticut Avenue NW 
Washington, DC 20036 
(202) 861-1500 

 

Case 1:14-cv-00042-WLS   Document 223   Filed 08/07/18   Page 21 of 21



 
 
 
 
 
 

Exhibit A 

Case 1:14-cv-00042-WLS   Document 223-1   Filed 08/07/18   Page 1 of 6



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

ALBANY DIVISION 

MATHIS KEARSE WRIGHT, JR., 

Plaintiff, 

V. CIVIL ACTION NO. 1:14-CV-42 (WLS) 

SUMTER COUNTY BOARD OF 
ELECTIONS AND REGISTRATION, 

Defendant. 

DECLARATION OF ROBERT BRADY 

1. My name is Robert Brady and I am over the age of 18 and competent to 

testify. 

2. I offer this declaration in my official capacity as the Supervisor of 

Elections in Sumter County, Georgia. 

3. By Court Order, the Sumter County Board of Education election (the 

"Election") was moved from May 22, 2018, the date for Nonpartisan 

General Elections, to November 6, 2018, the date for the General 

Election/Special Election Date. 

4. By Court Order, the qualifying period for candidates for the Election was 

scheduled between August 6 and 10, 2018. 

5. The Secretary of State Center for Election Systems ("CES") notified my 

office that, in order to prepare the election databases for the November 
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2018 election, it must receive all information from the county to be placed 

on the ballot by August I 0, 2018. 

6. I contacted CES and asked for additional time and was told by the CES 

that the last date on which ballot information could be provided to the 

Secretary of State was August 17, 2018. The following points bear noting: 

a. The CES creates the Ballots for all 159 counties and some 

Municipalities in Georgia. 

b. The Ballot creation process involves information obtained from many 

sources, not just Sumter County. CES is the group that sets the 

deadlines for when the required information they need must be 

presented to them. 

c. The Ballot is the central piece of information required for Logic and 

Accuracy testing of the voting machinery, the creation of the Express 

Poll Databases, the GEMS Database, and of course, the Paper 

Absentee Ballots. None of these things can take place, or be created, 

without a correct and approved Ballot and there are legal deadlines as 

to when these items must be completed before an election can be held. 

d. Because this is a dynamic process involving many moving parts and 

many groups of people, it is not a simple thing to just remove 

references to an election, or modify an already created ballot. 

2 
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7. The Sumter County Board of Elections and Registration did not set the 

dates identified in items 3 through 6, but my office is obligated to comply 

with them. 

8. Not all seats on the Sumter County Board of Education are up for election 

in November. The seats which are up for election in November are: 

District 1, District 3, District 5, and one At Large Seat. 

9. The winning candidates from the Election will take their seats on the 

Sumter County Board of Education starting January 1, 2019. 

10. The next scheduled election for the Sumter County Board of Education is 

May 26, 2020, the Fourth Tuesday in May 2020. Seats District 2, District 

4, and one At Large Seat will be up for election at that time. 

11 . If this Court enjoins the Election, it is unclear to me whether the tenure of 

the current representatives will be extended by Court Order beyond 

January 1, 2019, or if those seats will be vacated and remain empty starting 

on January 1, 2019. 

12. As detailed in my affidavit submitted to the Court at Dkt. 205-1, 

unscheduled changes to election dates and electoral districts cause 

confusion among voters and have serious costs, in both time and money, 

for the County. 

3 
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13. A court order or injunction to stay the Election would cause expensive 

disruption to the voting process particularly if issued after the ballot 

creation deadline of August 1 7, 2018. 

14. If this Court enjoins the Election and schedules a special election, another 

set of rules apply governing the timing and administration of such an 

election, including the procedures for candidates to qualify and the 

deadlines for creating the ballot. 

15. The Georgia Code provides the dates for any such special elections to be 

scheduled. O.C.G.A. § 21-2-540. These dates have been calculated and 

provided by the Secretary of State at the following web link: 

http://sos.ga.gov/admin/uploads/2019 _State_Short_ Calendar_ Website! .pdf 

16. Though the Georgia Code identifies when special elections may be 

scheduled, this does not mean that any special elections are scheduled on 

these dates. 

17. As of today no special elections are scheduled in Sumter County in 2019. 

18. I remain at the ready to answer any questions the Court may have for my 

office regarding election administration and related deadlines. 

4 

Case 1:14-cv-00042-WLS   Document 223-1   Filed 08/07/18   Page 5 of 6



Pursuant to 28 U.S.C. §1746, I declare under penalty of perjury that the 

foregoing is true and correct. Executed on August 7, 2018, in Georgia, United 

States. 

5 
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