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I. INTRODUCTION 

 The Plaintiff United States of America Department of Justice alleges the City of 

Eastpointe (“Eastpointe”) is liable under Section 2 of the Voting Rights Act, 52 U.S.C. §§ 10301 

because black voters have an unequal opportunity to elect candidates of their choice.   

For liability, Plaintiff must establish “the white majority votes sufficiently as a bloc to enable 

it…usually to defeat the minority’s preferred candidate.” Thornberg v. Gingles, 478 U.S. 30, 51 

(1986).  

In a surprising turn of events, Plaintiff admits to the identities of the black-preferred 

candidates and to the facts that demonstrate they are not usually defeated.  Those admissions 

definitively demonstrate that black-preferred candidates are not usually defeated as required for 

the third Gingles precondition.  Those admissions alone are sufficient for summary judgment. 

They are the material facts that neither party disputes. 

Plaintiff attempts to distract the Court from the success of black-preferred candidates by 

emphasizing perceived factual nuances of each election; injecting the race of the candidate 

(instead of minority voters’ preferences) into the analysis; and criticizing Eastpointe’s case-by-

case analysis of individual elections.  While conditions surrounding an election are relevant in 

the totality of the circumstances analysis, they are not part of the third precondition.  While 

Plaintiff argues the Court should only consider the race and success of black candidates, the law 

says black voters’ preferences and not the race of the candidates are the issue.  Finally, Plaintiff 

fails to offer a logical alternative to Eastpointe’s case-by-case approach.    

 Summary judgment is most appropriate for the simple reason that black-preferred 

candidates are usually elected.  Plaintiff attempts every possible diversion to obfuscate that 

success. Ultimately, the third Gingles precondition cannot be met under any circumstances.   
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II. DEFENDANTS’ RESPONSE TO PLAINTIFF’S COUNTER-STATEMENT OF 

MATERIAL FACTS 

a. Dr. Handley’s Illustrative City Council District Map 

121. Not controverted by Defendants. Deemed admitted. 

122. Not controverted by Defendants. Deemed admitted. 

123. Not controverted by Defendants. Deemed admitted. 

124. Dr. Handley provided an illustrative map in which black residents have a two-person 

majority of the voting age population in one of the four districts. Defendants’ Ex. 7, Handley 

Dep. 71:2-7. 

125. Not controverted by Defendants. Deemed admitted. 

126. Defendants admit the boundaries Plaintiff asserts are correct. 

b. Dr. Handley’s Analysis of Voter Preferences 

127. Not controverted by Defendants. Deemed admitted. However, the citation fails to refer to 

an exhibit. Assuming the exhibit is Plaintiff’s Ex. 2, the statements are admitted.   

128. Eastpointe admits Dr. Handley’s report makes the cited statements.  

129. Eastpointe admits Dr. Handley maintains she was unable to use BISG prior to 2013. 

Eastpointe admits Dr. Handley’s purported reason for her failure to use BISG is a lack of data. 

130. Eastpointe cannot find reference to this fact from the citation provided.  

131. Eastpointe admits Dr. Handley made that conclusion.  

132. Eastpointe admits the cited portions of Dr. Handley’s reports are criticisms of Dr. Jeffrey 

Zax’s analysis. No portion of the reports cited state Dr. Zax’s analysis does not withstand 

“scrutiny or critique.”  

133. Eastpointe’s expert analyzed each candidate in each election and discusses black voters’ 
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top preference in elections with one seat or preferences in elections with two seats to provide an 

overall summary. See generally, Def. Ex. 4; See specifically Def. Ex. 4, p. 8 and 11 as examples.   

134. Not controverted by Defendants. Deemed admitted. 

135. Eastpointe admits Dr. Handley’s reports make the statements cited in this paragraph. 

c. Recent Eastpointe Elections (2015 – 2017) 

136. This citation references three tables with Dr. Handley’s ACS and BISG analysis. There is 

no reference to cohesion and no support for this conclusion. The tables are merely numerical. In 

addition, the analysis refers to BISG methodology that is the subject of a contemporaneous 

Daubert motion. The motion demonstrates the BISG analysis is unreliable. This paragraph relies 

entirely on BISG analysis and should be struck if the Daubert motion is granted. 

137. Defendants admit the first sentence. Plaintiff fails to provide a citation that reflects the 

accuracy of the second sentence. 

138. Object to the form of this paragraph as it is not a short, concise paragraph pursuant to 

Rule 56 but instead contains a panoply of statements. To respond accordingly, Defendants offer 

the following: 

 a. First sentence response: Defendants admit Dr. Handley’s reports indicates she made 

similar statements to the first sentence in this paragraph. However, to the extent the opinion 

relies on BISG analysis, it should be struck if the contemporaneous Daubert motion is granted. 

 b. Second sentence response: Plaintiff cites to Dr. Handley’s BISG analysis. This analysis 

is subject to a Daubert motion for its lack of reliability. If granted, this statement should be 

struck. If denied, Duren’s deposition indicates he campaigned on the instant litigation, churches 

and neighborhood watch to make the City of Eastpointe more secure. Plaintiff’s Ex. 10, 26:12-

23. 
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 c. Third sentence response: Plaintiff cites to Dr. Handley’s BISG analysis. This analysis 

is subject to a Daubert motion for its lack of reliability. If granted, this statement should be 

struck. If denied, the citation does not support the statement in the paragraph. Plaintiff’s citation 

is to a numerical table that speaks for itself. 

 d. Fourth sentence response: Plaintiff cites to Dr. Handley’s BISG analysis. This analysis 

is subject to a Daubert motion for its lack of reliability. If granted, this statement should be 

struck. If denied, Dr. Handley’s report states “It is likely that some white case no second vote.” 

There is no indication Dr. Handley made a definitive statement. 

 e. Fifth sentence response: Plaintiff cites to Dr. Handley’s BISG analysis. This analysis is 

subject to a Daubert motion for its lack of reliability. If granted, this statement should be struck. 

If denied, Defendants admit Dr. Handley’s reports makes similar statements to the one asserted. 

139.  Defendants admit the first sentence. The remainder of the assertions are not relevant to 

this motion and should be struck. They relate to the totality of the circumstances analysis. 

140. These assertions are not relevant to this motion and should be struck. They relate to the 

totality of the circumstances analysis. 

141. The first sentence cites to Dr. Handley’s BISG analysis. This analysis is subject to a 

Daubert motion for its lack of reliability. If granted, this statement should be struck.  

142. Not controverted by Defendants. Deemed admitted. 

143. These assertions are not relevant to this motion and should be struck. They relate to the 

totality of the circumstances analysis. 

144. This paragraph cites to Dr. Handley’s BISG analysis. This analysis is subject to a 

Daubert motion for its lack of reliability. If granted, this paragraph should be struck.  

145. Defendants admit the first three sentences. Defendants admit Klinefelt ran unopposed in a 
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special election for a two-year term following his June 2015 appointment. 

146. Defendants admit the portions of the paragraph that do not rely on BISG analysis. The 

fourth and fifth sentences that relate to BISG are subject to a Daubert motion for lack of 

reliability. If granted, these sentences should be struck. 

d. Other Eastpointe Elections in the Last Ten Years (2009 – 2013) 

147. The 2009 City Council election included two black candidates and two white candidates. 

The 2011 City Council election included one black candidate and three white candidates. 

Plaintiff’s Ex. 2, p. 23. The 2013 City Council election included four white candidates. 

Plaintiff’s Ex. 2, p. 32. Dr. Handley’s analysis indicates that white candidates received higher 

point estimates than black candidates from black voters. Plaintiff’s Ex. 2, 16, 19, 24, 32. 

148. Defendants admit the portions of the paragraph that do not relate to the BISG analysis. 

The portion that relates to the BISG analysis is subject to a Daubert motion for reliability. If 

granted, that portion should be struck. 

149. Defendants admit the first sentence. The remainder of the assertions are not relevant to 

this motion and should be struck. They relate to the totality of the circumstances analysis. 

150. Not controverted by Defendants. Deemed admitted. 

151. Not controverted by Defendants. Deemed admitted. 

152. Not controverted by Defendants. Deemed admitted. 

153. Not controverted by Defendants. Deemed admitted. 

e. Other Interracial Contests in Eastpointe 

154. The source of this statement is unclear. The citation to Dr. Handley’s report, page 17, 

refers to “seven recent non-city council elections.” The Plaintiff’s statement refers to “eight other 

contests.” Defendants cannot ascertain the specific elections or contests referred to in this 
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paragraph. 

155. Plaintiff’s exhibits 25 and 26 fail to contain the year in which the election occurred and 

cannot be independently admitted. However, Defendants admit the numbers in the documents 

correspond to the numbers Plaintiff provides in this paragraph. 

156. Defendants admit the first three sentences. The last sentence is irrelevant to this motion 

and should be struck. It is subject to the totality of the circumstances analysis. 

157. Dr. Handley’s report indicates Washington’s point estimate among black voters was 41.2 

which is less than most of the black voters. Defendants admit the remainder of the paragraph. 

158. Dr. Handley’s analysis in the East Detroit School Board election in November 2014 

indicates that DeVita received the highest point estimate at 34.6 according to ecological 

regression. Dr. Handley’s ecological inference estimate indicates Jackson received the highest 

point estimate at 34.0. Plaintiff’s Ex. 2, Table 5, p. 25. The portion of the paragraph that relates 

to the BISG analysis is subject to a Daubert motion for reliability. If granted, that portion should 

be struck. 

159. The entire paragraph relies on BISG analysis that is subject to a Daubert motion for its 

lack of reliability. If granted, this paragraph should be struck. 

160. Not controverted by Defendants. Deemed admitted. 

161. Not controverted by Defendants. Deemed admitted. However, the portion of the 

paragraph that relies on BISG is subject to a Daubert motion for its lack of reliability. If granted, 

that portion should be struck. 

162. Not controverted by Defendants. Deemed admitted. 

163. Dr. Handley’s analysis for the November 2010 Michigan Supreme Court election 

indicates Morris’ point estimate was 35.6 – 41 percent among black voters. Davis, a white 
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candidate, received a point estimate from 24.7 to 26.5 from black voters. Kelly, another white 

candidate, received a point estimate from 18.7 to 20.9.  The remaining black candidate, Young, 

received a point estimate from 12 to 15.4 from black voters.  Eastpointe admits the remainder. 

f. The Defeat of Black-Preferred Candidates by White Bloc Voting 

164. Defendants admit Dr. Handley’s reports make the statements cited in this paragraph. 

165. Plaintiff’s citation is incorrect. If Plaintiff is citing to Plaintiff’s Ex. 2, then the first page 

fails to mention black voters’ support of black candidates and the second page is Dr. Handley’s 

Professional Background and Experience. See, Plaintiff’s Ex. 2 pages 1-2. The second citation to 

pages 15-21 of Dr. Handley’s report fails to include an analysis or conclusion regarding black 

voters’ support for black candidates. 

166. Dr. Handley’s report states “Black voters were usually cohesive in support of their 

candidates…” Plaintiff’s Ex. 2, p. 1. Plaintiff omits the word usually. 

167. Not controverted by Defendants. Deemed admitted. 

168. This paragraph is a legal conclusion inappropriately labelled as a fact.  

g. Eastpointe Has an Extensive History of Discrimination. 

Defendants cannot ascertain any reason for the inclusion of these paragraphs. Analysis of 

whether Eastpointe has a history of discrimination is the first factor in the totality of the 

circumstances analysis.  See, Gingles 478 U.S. at 37.  The instant motion refers to the Gingles 

preconditions.  They are completely separate examinations.  Since these assertions are 

completely irrelevant to the issues in this motion, paragraphs 169 through 178 should be struck 

in their entirety. They are not responsive or even related to any argument in Defendants’ Motion 

for Summary Judgment.     
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III. ARGUMENT 

a. Plaintiff’s evidence demonstrates they fail to meet the third Gingles 

precondition. 

 “Gingles teaches that the success of minority-preferred candidates is the standard of 

evaluation for purposes of the third pre-condition.” Cousin v. Sundquist, 145 F.3d 818, 825 (6th 

Cir. 1998)  Unless black voters “experience substantial difficulty electing representatives of their 

choice, they cannot prove that a challenged electoral mechanism impairs their ability to elect.” 

Valladolid v. City of National City, 976 F.2d 1293, 1296 (9th Cir. 1992).  “A fifty-percent rate of 

success for the candidates of choice of the African-American community does not clearly show 

that black voters have enjoyed only minimal and sporadic success in electing representatives of 

their choice.” Anthony v. Michigan, 35 F.Supp.2d 989, 1006 (E.D.MI 1999).  Anthony holds that 

Plaintiff could not meet the third Gingles precondition when black-preferred candidates were 

successful 50% of the time “as a matter of law.” Id. at 992.1 

b. Plaintiff admits black-preferred candidates win 60% of the time in the most 

probative endogenous elections.2 

 Plaintiff’s Brief in Opposition (“Doc. #38”) demonstrates the parties agree on many 

things. First, the parties agree that Eastpointe City Council elections involving black and white 

candidates are most probative. See, Doc. #38 p. 23 citing Bone Shirt v. Hazeltine, 461 F.3d 1011 

(8th Cir. 2005).  According to Plaintiff, there have been six contests for Eastpointe City Council 

that involve black and white candidates. See, Doc. #38, Table 1, p. 34. Having agreed on the 

most relevant elections for analysis, the question becomes the identities of the black-preferred 

                         
1 Anthony was decided on a motion for summary judgment on the third Gingles precondition.   
2 “Endogenous races are elections in a single district which are held to elect that district’s 

legislative seats.” Bone Shirt, 461 F.3d fn 8. In this case, elections for Eastpointe City Council 

are endogenous elections. 
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candidates.  The parties agree on their identities.  The final question is whether the black-

preferred candidates are usually defeated. Id. at 1020.  The answer to that is objectively 

established in the agreed-upon election results.  

 Table 1 in Plaintiff’s Doc. #38, p. 24 provides objective proof of their failure to meet the 

third precondition.  The table below is a reproduction of the table in Plaintiff’s Brief. (Note that 

black and white voters agree on many of their top choices.) The summary table was generated by 

Eastpointe.   

Table 1: Interracial City Council Contests3 

Election Black-Preferred 

Candidates 

White-Preferred 

Candidates 

Elected Candidates 

2017 Regular Johnson (B) 

Owens (B) 

DeMonaco (W) 

Williams (B) 

DeMonaco (W) 

Owens (B) 

2017 Special Gladney (B) Klinefelt (W) Klinefelt (W) 

2015 Regular Bibb Williams (B) 

Lucido (W) 

Lucido (W) 

Marion (W) 

Lucido (W) 

Marion (W) 

2015 Special Owens (B) DeMonaco (W) DeMonaco (W) 

2011 Regular Guastella (W) 

LaForest (W) 

LaForest (W) 

Guastella (W) 

LaForest (W) 

Guastella (W) 

2009 Regular Sweeney (W) 

Richardson (W) 

Sweeney (W) 

Richardson (W) 

Sweeney (W) 

Richardson (W) 

 

SUMMARY OF PLAINTIFF’S TABLE 1: Interracial City Council Contests 

 

Total Candidates 

Elected 

6 9 10 

Percent of Winning 

Candidates  

60% 90% 100% 

  

The above table is a complete analysis of the third precondition.  It provides: 1) the most 

probative elections; 2) the black-preferred candidates’ identities; and 3) the winning candidates’ 

identities.  From these mutually agreed facts, the Court can objectively quantify that black-

                         
3 Plaintiff’s Table 1 is based on its BISG analysis. That analysis is the subject of a 

contemporaneous Daubert motion for being an unreliable methodology.   
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preferred candidates are successful in 60% of the most probative elections.4 

c. Plaintiff admits black-preferred candidates win 66% of the time in the most 

probative exogenous elections.5 

 Plaintiff argues the next most probative elections are exogenous elections that include 

black and white candidates.  See, Doc. #38, p. 25 adopting categories from Dr. Handley’s 

testimony.  Defendants concede that point only for purpose of this motion but the results are the 

same in any set of elections.6  Black-preferred candidates usually win. 

 

PAGE INTENTIONALLY LEFT BLANK 

  

                         
4 Compare Plaintiff’s Table 1, p. 24 in Doc. #38 with Defendants’ Table labelled “Endogenous 

Elections with Black and White Candidates (BISG/ACS)” in their Memorandum in Support of 

Summary Judgment, p. 15. The tables are identical except Eastpointe provides two summary 

rows at the end.  
5 “Exogenous elections are elections in a district for positions that are not exclusively 

representative of the district…” Bone Shirt, 461 F.3d fn. 9. 
6 Caselaw is not clear as to whether exogenous elections involving black and white candidates 

are more probative than endogenous elections involving only white candidates. 



11 

 

The following table is also taken from Plaintiff’s Brief. See, Doc. #38, p. 34, Table 2.  

Again, black and white voters often agree on their most preferred candidates. 

Table 2 – Interracial School District, County and State Elections7 

 

Election Black-Preferred 

Candidates 

White-Preferred 

Candidates 

Most Votes in Eastpointe / 

Advanced from Primary 

Nov. 2009 EDPS Washington (B) 

Wodecki (W) 

Seibert (W) 

Wodecki (W) 

Seibert (W) 

Gruenberg (W) 

Wodecki (W) 

Seibert (W) 

Gruenberg (W) 

Nov. 2014 EDPS Jackson (M) 

DeVita (W) 

Borsa (W) 

DeVita (W) 

Borsa (W) 

Jackson (M) 

DeVita (W) 

Borsa (W) 

Jackson (M) 

Nov. 2016 Macomb 

Cir. Ct. (general) 

Dennings (B) 

Servitto (W) 

Servitto (W) 

Rancilio (W) 

Servitto (W) 

Dennings (B) 

Aug. 2016 Macomb 

Cir. Ct. (primary) 

Dennings (B) 

Servitto (W) 

 

Servitto (W) 

Rancilio (W) 

Servitto (W) 

Rancilio (W) 

Dennings (B) 

Velardo (W) 

2012 MCCC Jackson (M) Cusumano (W) Cusumano (W) 

Nov. 2014 Mich. 

Supreme Ct. 

Thomas (B) Viviano (W) Viviano (W) 

Nov. 2012 Mich. 

Supreme Ct. 

Johnson (B) 

 

Zahra (W) Johnson (B) 

Nov. 2010 Mich. 

Supreme Ct. 

Morris (B) 

Davis (W) 

Kelly (W) 

Young (B) 

Kelly (W) 

Young (B) 

 

SUMMARY OF PLAINTIFF’S TABLE 2: Interracial School District, County and State 

Elections 

 

Total Candidates 

Elected 

10 14 15 

Percent of Winning 

Candidates  

66% 93% 100% 

 

 Again, the parties agree on the identities of the black-preferred candidates. The parties 

also agree on the number of elections within this category and the parties agree on the winning 

candidates.  From these mutually agreed facts, the Court can objectively quantify that black-

                         
7 This table is based on Plaintiff’s BISG analysis. That analysis is the subject of a 

contemporaneous Daubert motion for being an unreliable methodology. 
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preferred candidates win 66% of the time in exogenous elections involving both black and white 

candidates.8 

d. Plaintiff admits black-preferred candidates win 100% of the time in elections 

involving only white candidates. 

 The Sixth Circuit makes it clear that endogenous elections with white candidates are part 

of the Gingles three analysis and must be considered.  (“Dr. Cole’s limiting his analysis to 

black/white elections thus focuses his inquiry too narrowly.”  Cousin, 145 F.3d at 825.)   

 The Sixth Circuit has not detailed the amount of weight given to these elections except to 

say they are not as probative as endogenous elections involving minority candidates.  Rural W. 

Tenn., 209 F.3d 835, 840 (6th Cir. 2000). Nonetheless, these elections reinforce the findings from 

the most probative elections to provide assurance that black-preferred candidates usually win.  

 Plaintiff admits black-preferred candidates won 100% of the time in the portion of facts 

labelled “Endogenous Elections Involving White Candidate.” See, Doc. #38, Appendix: 

Response to Statement of Undisputed Material Facts ¶78.  

e. Black-preferred candidates usually win even if the Court finds special 

circumstances. 

 Plaintiff argues Monique Owens’ election in 2017 occurred under “special 

circumstances” and has “little probative value.” Doc. #38, p. 29.  Plaintiff provides two reasons 

for this argument. First, they argue that since only one white candidate ran for an election with 

two seats, a black candidate had to win.  Second, they argue Owens’ election while this litigation 

was pending propelled her success.  These reasons are not persuasive. 

                         

8 Compare Plaintiff’s Table 2, p. 34 in Doc. #38 with Defendants’ Table labelled “Exogenous 

Elections Involving Black and White Candidates (BISG/ACS)” in their Memorandum in Support 

of Summary Judgment, p. 19. The tables are identical except Eastpointe provides two summary 

rows at the end. 
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Plaintiff argues Owens’ success was due to special circumstances because “it was 

inevitable that a black candidate would be elected.”  Doc. #38, p. 29. (emphasis added) This 

argument highlights Plaintiff’s misunderstanding of Section 2 litigation.  While it is true that a 

black candidate would win, it cannot be said that a black-preferred candidate would win.  In fact, 

there were five candidates and only two votes at issue. The chances were higher that a black-

preferred candidate would not be elected.  Plaintiff’s attempt to equate the success of any black 

candidate with success of the black-preferred candidate “runs afoul of the principles embodied in 

the Equal Protection Clause.” Harvell v. Blytheville School Dist. No. 5, 71 F.3d 1382, 1386 

(1995). 

 Plaintiff also argues that Owens’ election should be considered less probative because it 

occurred after this litigation. That argument is a double-edge sword.  While Plaintiff seeks to 

discount Owens’ election in 2017, they fail to alter the weight given to the other City Council 

members elected in 2017.  In other words, if Owens’ election is given less weight because it 

occurred after this litigation was instigated, the same should occur for all City Council members 

elected in 2017.   

 Eastpointe suggests that if this approach is taken, the Court should either discount the 

2017 election in its entirety or give the entire election full probative value. Plaintiff’s approach 

that only discounts the portion of the election to its disadvantage is inherently unjust.   

 Even if this Court finds Owens’ election was due to special circumstances, Plaintiff has 

still not met the third Gingles precondition.  A finding of special circumstances advises the court 

to view that one election “with some caution.” Gingles, 478 U.S. at 76.  Thus, even discounting 

Owens’ election does not change the fact that black-preferred candidates’ success is more than 

“minimal and sporadic.” Id. at 60.  Gingles advises courts to look at how the system “generally 
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works” for minority voters. Id. at 76.     

IV. Plaintiff’s totality of the circumstances arguments are not relevant to analysis of the 

third Gingles precondition. 

Plaintiff’s would have this Court examine the circumstances surrounding each election 

in an attempt to distract the court from the success of black-preferred candidates. The 

circumstances of each election become relevant only after Plaintiff establishes each of the three 

Gingles preconditions. (If all three preconditions are established, then a court must “consider the 

‘totality of the circumstances’ and [] determine, based ‘upon a searching and practical evaluation 

of the past and present reality,’ whether the political process is equally open to minority voters.” 

Gingles, 478 U.S. at 79.) 

 Plaintiff’s Sections V(A), V(A)(1) and V(A)(3) of its Brief in Opposition are all attempts 

to distract this court from the relevant analysis. For example, Plaintiff’s disparagement that black 

candidates were “little-known” and had “no real prospect of being elected” are circumstances 

appropriately considered if this Motion fails. See, Doc. #38, p. 30.)  

 As an aside, Eastpointe cannot discern Plaintiff’s criticism that it fails to analyze 

elections on a case-by-case basis. See, Doc. #38, p. 25. Eastpointe provides analysis of each 

individual election and the identities of each black-preferred candidate.  Further analysis would 

only delve into the totality of the circumstances – a distraction that is irrelevant.   

V. Plaintiff’s focus on the race of the candidate over black voters’ preference is 

contrary to Section 2 analysis.    

Section 2 is focused on minority voters’ preferences, not the race of the candidate.  See, Clay 

v. Board of Education of City of St. Louis, 90 F.3d 1357, 1361-1362 (8th Cir. 1996) and fn. 10. 

The Supreme Court is definitive on this point. (“Under §2, it is the status of the candidate as the 
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chosen representative of a particular racial group, not the race of the candidate, that is 

important.  Id. at 68 court emphasis) Rather than accepting the will of minority voters, Plaintiff 

would have the Court focus on the race of the candidate.  This argument runs contrary to Section 

2 analysis. 9 

 Plaintiff claims Eastpointe violates Section 2 because black-preferred candidates can only 

win if they are white.  They cite Rural W. Tenn., 209 F.3d at 840 as support for that proposition. 

See, Doc. #38, p. 23. However, that case is inapposite. The issue in Rural W. Tenn. was the 

probative value of exogenous elections and elections involving only white candidates. (“It is 

evident, therefore, that the court’s decision as to whether whites generally vote as a bloc to defeat 

the black preferred candidate will turn on how much weight the court affords the white-white 

and exogenous elections.” Id. at 456.)  In this case, the parties agree exogenous and white only 

elections are probative, just not as much as Eastpointe City Council elections involving black 

and white candidates.  

Plaintiff also relies on Anthony as support for its assertion that this court should focus on the 

race of candidates. See, Doc. #38, p. 22.  Yet, Plaintiff admits the Anthony court “did not 

expressly note” the candidates’ race. Id. Despite the Court’s silence, Plaintiff claims the race of 

the candidate was the “relevant point” in the case. Id. Eastpointe’s position is that courts are 

mindful of placing their opinions in writing.  If a court wanted to make a relevant point then it 

would have written it down.  Since Anthony was silent on the issue, Plaintiff’s unsupported 

assertion that the court’s “relevant point” was about the race of the candidate is conjecture. 

Anthony, 35 F.Supp.2d.  (No pinpoint cite can be provided because the Court was silent on the 

                         
9 Eastpointe admits the race of the candidate can be a consideration. Harvell, 71 F.3d at 1386. 

However, the cases that emphasize this consideration are ones in which the minority preferred 

candidates were almost always a member of that minority. See, Harvell finding that every black 

candidate was also black-preferred. Id.  
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issue.) 

Finally, Plaintiff’s emphasis on the candidate’s race belies the will of black voters.  In 

Eastpointe, black voters chose white candidates over black candidates 40 - 50% of the time. (The 

parties agree that Richardson, Sweeney, Guastella and LaForest are white candidates preferred 

over black candidates. While Plaintiff’s ACS analysis agrees with Eastpointe that Lucido is the 

most preferred candidate for black voters, their BISG analysis identifies Bibb-Williams. Doc. 

#38, Appendix ¶51 and ¶59. For purposes of this motion, Eastpointe accepts Plaintiff’s lower 

percentage.10)  In this situation where black voters freely choose white candidates over black 

candidates, Plaintiff’s attempt to demean that choice by emphasizing the race of the candidate is 

inappropriate. 

VI. CONCLUSION 

 For the reasons above, the City of Eastpointe respectfully requests this Court GRANT its 

Motion for Summary Judgment and all other relief as is just and proper. 

 Dated this 24th day of May, 2018.  Respectfully Submitted, 

 

       _/s/ Angela Bullock Gabel______ 

       Angela Bullock Gabel #58227MO 

       ABG Law Office 

       7710 Carondelet Ave., Suite 405 

       Clayton, MO 63105 

       (314)721-8844 

       agabel@abglawoffice.com 

 

 

 

 

 

 

 

 

 

 
                         
10 Plaintiff’s BISG analysis is subject to a Daubert motion as unreliable. 

mailto:agabel@abglawoffice.com
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DEFENDANTS’ REPLY BRIEF IN SUPPORT OF THEIR MOTION FOR SUMMARY 
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1. Anthony v. Michigan, 35 F.Supp.2d 989 (E.D. MI 1999). 

 

2. Cousin v. Sundquist, 145 F.3d 818 (6th Cir. 1998). 
















































































