
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

 
UNITED STATES OF AMERICA, 
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  v. 
 
CITY OF EASTPOINTE; EASTPOINTE CITY 
COUNCIL; SUZANNE PIXLEY, in her official 
capacity as Mayor of Eastpointe; CARDI 
DEMONACO JR., MICHAEL KLINEFELT, SARAH 
LUCIDO, and MONIQUE OWENS in their official 
capacities as members of the Eastpointe City Council; 
and RYAN COTTON, in his official capacity as 
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I. INTRODUCTION 

On March 12, this Court struck portions of the third expert report of Dr. Jeffrey Zax, 3/12 

Tr. 23:13-24:1 (ECF No. 42-2), struck all of Dr. Zax’s fourth report, 3/12 Tr. 25:20-22, and 

directed Defendants to instruct Dr. Zax that the time for new expert opinions had passed, 3/12 

Tr. 25:24-26:2.  Undaunted, Dr. Zax offered new opinions at his March 19 deposition.  

Moreover, after expert depositions, Defendants solicited affidavits from Dr. Zax and another 

expert, Dr. John Alford, despite having assured this Court that there would be “no new reports.”  

3/12 Tr. 26:3-4.  Defendants then relied on these new opinions in their reply brief in support of a 

Daubert motion.  Defs. BISG Reply 5, 7-8 (ECF No. 36).  This Court should strike the offending 

portions of Defendants’ reply brief and the underlying expert affidavits.  See Fed. R. Civ. P. 

26(a)(2); Fed. R. Civ. P. 37(c)(1). 

In defense of these untimely disclosures, Defendants first claim that their expert 

affidavits merely explain properly offered opinions.  Defs. Opp. 6 (ECF No. 47).  This is untrue.  

Defendants then argue that experts may offer new opinions at depositions.  Defs. Opp. 6-9 (ECF 

No. 47).  This is not the rule.  Indeed, such a rule would render the requirement of timely 

disclosure of expert reports a dead letter, and Defendants offer no case that supports their claim.  

See also, e.g., Matilla v. S. Ky. Rural Elec. Co-op. Corp., 240 F. App’x 35, 43 (6th Cir. 2007) 

(upholding exclusion of expert opinion offered for the first time at a deposition).  Finally, the 

United States’ motion to strike was timely.  Defs. Opp. 10.  Rule 37 prohibits “use” of expert 

opinions not properly disclosed, Fed. R. Civ. P. 37(c)(1), and Defendants only attempted to rely 

on new expert onions in their Daubert reply brief.  

II. DEFENDANTS’ AFFIDAVITS AND DEPOSITION TESTIMONY DO NOT 
MERELY ELABORATE ON PROPERLY DISCLOSED REPORTS. 

Side-by-side examination of expert reports, affidavits, and deposition testimony 
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illustrates the speciousness of Defendants’ claim that the affidavits and deposition testimony at 

issue merely “elaborate and explain” opinions disclosed in timely reports.  Defs. Opp. 7.1  

Defendants make no effort to identify portions of Dr. Zax’s accepted reports that correspond to 

his newfound opinions concerning consistency, geography, replicability, “thousands of errors” in 

Dr. Handley’s data, or the notion that the validity of BISG “is in its preliminary stage.”  Zax Aff. 

¶¶ 13-14 (ECF No. 42-7); Zax Dep. 108:16-21, 171:17-172:25, 173:14-175:12 (ECF No. 42-5).  

There are none to be found.  See, e.g., Zax Dep. 173:1-5, 175:13-20 (“It’s not in the first report, 

and it’s not in the second report, and it is not in the admitted part of the third report.”).  Dr. 

Alford’s affidavit sets out a new opinion that his own lack of knowledge concerning BISG is 

grounds for this Court to disregard BISG evidence.  Alford Aff. ¶ 23 (ECF No. 42-8).  By 

contrast, Dr. Alford’s report merely states that he is unfamiliar with BISG and that “another 

expert in this case will be addressing the BISG issue.”  Alford Rep. 7-8 (ECF No. 42-9).  His 

affidavit makes an abrupt about-face and offers an untested opinion challenging the reliability of 

BISG for the first time.  This Court should prohibit reliance on these new opinions. 

III. EXPERTS MAY NOT DISCLOSE NEW OPINIONS AT DEPOSITIONS.  

Defendants also appear to argue that disclosure of a new expert opinion at a deposition is 

adequate.  Defs. Opp. 5 (citing In re Stand ‘N Seal Products Liab. Litig., 636 F. Supp. 2d 1333, 

1335 (N.D. Ga. 2009)).  But the Sixth Circuit has held that an expert opinion offered “for the 

first time” at a deposition after the report deadline is untimely and subject to exclusion.  Matilla, 

240 F. App’x at 41; see also, e.g., R.C. Olmstead, Inc. v. CU Interface, LLC, 606 F.3d 262, 271 

(6th Cir. 2010) (holding that an expert report must be sufficiently comprehensive such that no 

                                                 
1 Defendants blur the distinction between opinions disclosed in timely expert reports and those offered for 
the first time at a deposition.  Defs. Opp. 7-8.  As explained below, new opinions offered at a deposition 
do not timely establish a foundation for later testimony.  See infra, Part III. 
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deposition is necessary to determine the scope of an expert’s opinion); United States v. Philip 

Morris USA, Inc., 223 F.R.D. 1, 4-6 (D.D.C. 2004).  The sole case on which Defendants rely 

merely described a party’s argument that an affidavit should be excluded because it contained 

new opinions not disclosed in an expert’s “report or deposition.”  In re Stand ‘N Seal, 636 F. 

Supp. 2d at 1335.  That decision ultimately turned on the fact that statements in an expert’s 

affidavit did not differ substantially from “statements in her expert report.”  Id. at 1335-36.   

It is irrelevant whether Defendants’ expert offered new opinions in response to questions 

from the United States.  All depositions occur as “examination and cross-examination,” Fed. R. 

Civ. P. 30(c)(1), and counsel should not be deterred from testing the boundaries of an expert’s 

report out of fear that questions will elicit a new opinion, see, e.g., Hamlett v. Carroll Fulmer 

Logistics Co., 176 F. Supp. 3d 1360, 1364-65 (S.D. Ga. 2016) (excluding new opinions offered 

in response to opposing party’s deposition questions).  Defendants’ position would eviscerate the 

rule requiring timely expert reports, allowing experts to “‘l[ie] in wait’ to express new opinions 

at the last minute, thereby denying the opposing party the opportunity . . . to closely examine the 

expert’s new testimony.”  Minebea Co. v. Papst, 231 F.R.D. 3, 6 (D.D.C. 2005).2   

IV. DEFENDANTS’ UNTIMELY DISCLOSURES WERE NEITHER 
SUSBTANTIALLY JUSTIFIED NOR HARMLESS. 

If a party fails to disclose an expert’s complete opinions in accepted reports, the party 

may not use that information “to supply evidence on a motion . . . unless the failure was 

substantially justified or is harmless.”  Fed. R. Civ. P. 37(c)(1).  Defendants have not carried 

                                                 
2 Defendants’ position would also likely undermine this Court’s order striking the Fourth Zax Report.  
The United States has not seen that report, but it is plausible to infer that the new opinions offered by Dr. 
Zax at his deposition were the same opinions set out in his most recent report, i.e., the undisclosed fourth 
report.  Allowing Defendants to rely on new opinions offered at the Zax deposition would put the United 
States in a worse position than if the Court had not struck the Fourth Zax Report, as the United States had 
no opportunity to review Dr. Zax’s new opinions before his deposition and to test his written statement. 
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their burden to show that their failure to disclose complete expert reports in accordance with this 

Court’s scheduling order was substantially justified or harmless.  See, e.g., Roberts ex rel. 

Johnson v. Galen of Va., Inc., 325 F.3d 776, 782 (6th Cir. 2003).  Defendants do not expressly 

address the five-part Howe test, and their arguments miss two elements: the ability of the party 

against whom the evidence would be offered to cure its surprise and the nondisclosing party’s 

explanation for its failure to disclose.  Howe v. City of Akron, 801 F.3d 718, 748 (6th Cir. 2015).  

Defendants suggest that the United States suffered no surprise from the untimely evidence, that 

the United States could cure the surprise through depositions or cross-examination, and that the 

“importance of the evidence” factor weighs against preclusion.  In fact, none of these factors 

supports a finding that Defendants have borne their burden to avoid Rule 37(c) sanctions.   

Defendants first contend that because Dr. Zax disclosed that he “is critical of BISG,” no 

specific argument or opinion attacking BISG could come as a surprise to the United States.  

Defs. Opp. 8.  By this logic, Rule 26 would require only that an expert disclose his or her bottom 

line conclusion and would permit an expert to omit “the basis and reasons” for that view.  Contra 

Fed. R. Civ. P. 26(a)(2)(B)(i).  But “[e]xpert reports must include ‘how’ and ‘why’ the expert 

reached a particular result, not merely the expert’s conclusory opinions.”  R.C. Olmstead, 606 

F.3d at 271 (internal citation and quotation marks omitted).   

Defendants also suggest that the United States should not have been surprised by new 

opinions offered at Dr. Zax’s deposition because of a question asked by this Court during the 

March 12 telephone conference.  Defs. Opp. 9.  During that conference, the Court asked the 

parties whether an expert may offer additional rationales for an opinion if those rationales are 

responsive to a question posed during cross-examination.  3/12 Tr. 20:6-10.  Counsel for the 

United States responded and explained the limitations on offering new opinions during 
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depositions and on the stand.  3/12 Tr. 20:11-21:9.  This Court then excluded much of Dr. Zax’s 

third report and all of his fourth report.  3/12 Tr. 23:13-24:1, 25:20-22.  A question posed at 

argument is not a ruling, let alone an invitation to violate a discovery rule that the Court 

ultimately enforced.   

With regard to the second Howe factor, mere disclosure of new opinions at a deposition 

does not provide a party with the full ability to cure the surprise and does not render the 

disclosure “harmless.”  See, e.g., Vance v. United States, 182 F.3d 920, 1999 WL 455435, at *5 

(6th Cir. 1999) (“‘[H]armless’ involves an honest mistake on the part of a party coupled with 

sufficient knowledge on the part of the other party.”).  Once again, this would nullify the report 

requirement, and “an expert deposition is not a replacement for an expert report.”  Ulbrick v. 

UPR Prods, Inc., No. 08-cv-13764, 2011 WL 500034, at *6 (E.D. Mich. Feb. 8, 2011).3  To cure 

the late disclosures, Defendants would have to memorialize the opinions in proper reports, see 

Fed. R. Civ. P. 26(a)(2)(B)(i)-(iii), and the United States’ experts would need the opportunity to 

draft and disclose responsive reports, see 3/12 Tr. 6:16-24, 22:21-23:2, 24:8-12.  Moreover, the 

United States would need to re-open expert depositions to address the new opinions and reports. 

Finally, Defendants argue that their untimely disclosures are harmless because the new 

opinions are not core arguments, but Defendants misperceive the “importance of the evidence” 

factor under Howe.  Courts have found that greater importance weighs against outright 

exclusion, due to the impact on the sanctioned party.  See, e.g., Lonsbury v. Woods, No. 5:16-cv-

331, 2017 WL 2766172, at *3 (E.D. Ky. June 26, 2017); Samsung Elecs. Co. v. Nvidia Corp., 

314 F.R.D. 190, 197 n.6 (E.D. Va. 2016); see also EQT Prod. Co. v. Magnum Hunter Prod., Inc. 

                                                 
3 The sole case upon which Defendants rely does not even address expert witnesses.  See Metro. Property 
& Cas. Ins. Co. v. Calvin, 802 F.3d 933, 941 (8th Cir. 2015) (placing the burden on the moving party to 
show that lay witnesses and exhibits were not properly disclosed). 
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No. 5:16-cv-150, 2017 WL 2295906, at *5 (E.D. Ky. May 25, 2017) (noting that this factor may 

cut both ways, as the impact of preclusion and the harm of late disclosure rise and fall together).  

Thus, by admitting that the new opinions are not core critiques, Defendants argue against their 

own burden.  “Regardless, importance ‘cannot, by itself, save improperly disclosed evidence 

from being found unjustified or non-harmless.”  EQT Prod. Co., 2017 WL 2295906, at *5. 

V. THE UNITED STATES’ MOTION TO STRIKE IS TIMELY. 

Defendants contend that the United States’ motion is untimely.  Defs. Opp. 10-11.  This 

argument is baseless.  “Rule 37(c)(1) does not establish any express time limits within which a 

motion for sanctions must be filed.”  Gamby v. Equifax Info. Servs., LLC, No. 06-cv-11020, 2010 

WL 46983, at *1 (E.D. Mich. Jan. 7, 2010); see also Defs. Opp. 10 n.5 (conceding that the 21-

day window to move to strike a pleading under Rule 12(f) does not apply).  While courts have 

struck Rule 37 motions filed half a year or more after a discovery violation, motions filed days or 

weeks after discovery misconduct are timely, particularly where the moving party had raised 

similar concerns earlier in litigation.  See Williams v. Nationwide Ins. Co., No. 12-cv-13904, 

2014 WL 12659422, at *5 (E.D. Mich. Apr. 29, 2014) (collecting cases). 

With respect to the untimely affidavits, this Court has already ruled that the United States 

may move to strike improper expert materials in a motion in limine.  3/12 Tr. 23:21-24:1.  

Moreover, while Defendants attached the expert affidavits to their opening brief, Defendants 

initially relied on the affidavits only to assert that their experts lacked knowledge concerning 

BISG.  Defs. BISG Br. 14 n.11, 16 nn.28-29 (ECF No. 25).  Defendants’ reply brief contained 

the first reliance on the affidavits for new opinions.  Defs. BISG Reply 5.  The United States 

moved to strike the affidavits soon after Defendants filed their reply brief. 

The United States’ request to strike portions of Defendants’ reply brief is also timely.  
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Discovery sanctions under Rule 37(c)(1) prohibit use of information not properly disclosed under 

Rule 26(a) “to supply evidence on a motion, at a hearing, or at a trial.”  Fed. R. Civ. P. 37(c)(1).  

Requiring a party to move to strike testimony immediately after a deposition would lead to 

unnecessary motion practice, as a witness’s concession that an opinion cannot be found in 

properly disclosed reports may deter a party from attempting to rely on that opinion later in 

litigation.  Defendants have offered no case that requires parties to burden courts with protective 

motions to strike, and this Court should not impose such a novel requirement in this case.  

VI. CONCLUSION 

For the reasons set forth in the United States’ opening brief and above, the United States 

respectfully requests that this Court strike the untimely expert affidavits of Dr. Jeffrey Zax and 

Dr. John Alford.  The United States further respectfully requests that this Court strike Part I, 

Paragraph 4, and Section II.B of Defendants’ Reply Brief in Support of their Motion to Exclude 

BISG Evidence (ECF No. 36), which rely on opinions not set out in timely expert disclosures. 

 

Dated: June 14, 2018 

MATTHEW SCHNEIDER   JOHN M. GORE 
United States Attorney              Acting Assistant Attorney General  
Eastern District of Michigan   Civil Rights Division 
 
/s/ Luttrell D. Levingston   /s/ Daniel J. Freeman    
LUTTRELL D.  LEVINGSTON  T. CHRISTIAN HERREN, JR. 
Assistant United States Attorney  TIMOTHY F. MELLETT 
United States Attorney’s Office  DANIEL J. FREEMAN 
Eastern District of Michigan   JASMYN G. RICHARDSON 
Civil Rights Unit    GEORGE E. EPPSTEINER 
211 W. Fort Street, Suite 2001  Attorneys, Voting Section  
Detroit, MI 48226    Civil Rights Division 
      U.S. Department of Justice 
      Room 7123 NWB 
      950 Pennsylvania Avenue, NW 
      Washington, DC 20530



 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on June 14, 2018, a true and correct copy of the foregoing document 

was served via the Court’s ECF system to all counsel of record. 

 
/s/ Daniel J. Freeman    
DANIEL J. FREEMAN 
Attorney, Voting Section 
Civil Rights Division              
Department of Justice 
Room 7123 NWB 
950 Pennsylvania Avenue, N.W. 
Washington, D.C. 20530 
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