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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

) FILED
RICHARD VIETH, et al., ) HARRISBURG, PA
)
Plaintiffs, ) SEP 09 2002
) MARY E. @HEA. CLERK
V. g Per aputy Clet
COMMONWEALTH OF )
PENNSYLVANIA , et al., ) Civil No. 1:CV-01-2439
)
Defendants. )
)
ROBERT J. MELLOW, Senator, )
22nd District, )
)
Proposed )
Intervenor. )
)

SENATOR ROBERT J. MELLOW’S RESPONSE
TO DEFENDANTS’ SECOND STATUS REPORTS

Senator Robert J. Mellow files the following response to the second status

reports filed by the Defendants.'

"On May 6, 2002, Senator Mellow moved, on behalf of the Democrats in the
Pennsylvania Senate, for leave to intervene in the remedial phase of this matter or,
in the alternative, to participate as amicus curiae. In support of his motion, Senator
Mellow demonstrated that he has satisfied all four of the criteria for mandatory
(Continued ...)
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'L BACKGROUND
After this Court held that Act 1, the congressional redistricting plan enacted

by the General Assembly, violated the constitutional principle of “one person, one
vote,” the General Assembly, on April 17, 2002, passed a new redistricting plan,
Act 34. By virtue of a March 15, 2002 order of the Armstrong County Court of
Common Pleas that changed election district boundaries in South Buffalo
Township, Act 34 has a population deviation of 97 people, a larger deviation than
the one this Court held unconstitutional in Act 1.

On April 22, 2002, Plaintiffs filed a Motion to Impose Remedial Districts
based upon the unconstitutional population deviation in Act 34. Defendants
opposed this Motion.

On May 8, 2002, this Court ordered the parties to file status reports
addressing the effect of the Armstrong County Court’s order on Act 34. In
particular, this Court ordered the parties to answer the following questions:

a) If the matter has been resolved, has the line separating the South
Buffalo Township election district from the Eastern Buffalo Township
election district been restored to its original configuration prior to the
Armstrong County order?

b) If the line has not been restored, did the Armstrong County order

result in a movement of population between congressional districts?

(... Continued)

intervention under Fed. R. Civ. P. 24(a), as well as the criteria for permissive
intervention under Fed. R. Civ. P. 24(b) and for participation as amicus curiae.
Senator Mellow’s motion is still pending. Senator Mellow submits this brief as a
proposed intervenor or, in the alternative, as amicus curiae.



c¢) If the line drawn by the order resulted in a movement of population
between congressional districts, how many people have been moved?

d) If the Armstrong County order issue has not been resolved, are
Defendants pursuing the matter through litigation?

On June 3, Defendants (the Presiding Officers and the Executive Officers)
filed their status reports, to which Plaintiffs and Senator Mellow responded on
June 18. In their status reports, Defendants stated that the Armstrong County
Board of Elections had petitioned the Armstrong County Court of Common Pleas
to vacate its March 15 order and to restore the boundary line between the two
election districts in South Buffalo Township to its prior location. Defendants
further reported that the Armstrong County court had scheduled a hearing on this
new petition for July 15, 2002.

By order dated June 19, 2002, this Court instructed Defendants to file a
second status report by August 19, 2002, “indicating whether the dispute over the
order issued by the Court of Common Pleas for Armstrong County Pennsylvania
on March 15, 2002 (‘the Armstrong County order’) has been resolved.” June 19,
2002 Order, at 1. The Court directed Plaintiffs to respond to Defendants’ status
reports by September 3 (subsequently extended until September 9), and further
directed all parties to address the same four questions that had been addressed in
the prior status reports.

On August 19, Defendants filed their status reports. These reports disclosed

that the Armstrong County court on July 29 had issued an order denying the



petition to vacate the March 15 order. This decision and its impact on the present

case are discussed below.

II. RESPONSES TO THIS COURT’S QUESTIONS

A. THE ELECTION DISTRICT BOUNDARY HAS NOT
BEEN RESTORED TO ITS ORIGINAL CONFIGURATION

The result of the Armstrong County court’s July 29 order is that the election
district boundary in South Buffalo Township has not been restored to its original
configuration. Rather, the boundary remains where the court placed it on
March 15, which in turn means that Act 34 has a deviation of 97 people.

In an opinion accompanying the July 29 order, the Armstrong County court
began by noting that, as of March 15, § 536 of the Election Code, 25 P.S. § 2746,
prohibited only the establishment, abolition, division, or consolidation of election
districts. In re: Realignment of the Division Eastern and Western Precincts of the
South Buffalo Township Election District, No. 2002-0081-MISC., at 2 (Arm. Co.
Ct. Comm. Pleas July 29, 2002) (copy attached). The court further noted that the

(131

General Assembly had subsequently amended § 536 to ban the “‘alter/ation] in

any manner’” of an election district and had expressly stated that the amendment
“*shall apply retroactively.”” Id. at 3 (quoting the amended statute) (emphasis by
the court).

The court viewed the amendment as an effort by the General Assembly to

overrule the March 15 order.

[1]t appears that in reaction to this Court’s Order of March 15,

2002, and in an attempt to overrule its decision, the legislature
hastily passed an amendment to § 536, outlawing alteration of
election districts during the freeze period in addition to
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prohibiting the establishment, abolition, division, or
consolidation of election districts.

1d.

The court concluded, however, that even though the General Assembly
intended for the prohibition on the alteration of election districts to apply
retroactively, “our decision [of March 15] cannot be overruled by the legislature.”
Id. at 4. The court explained that, by the time the General Assembly passed the
amendment on May 16, 2002, “the matter involving South Buffalo’s voting district
was already completed . . .. No appeal had been taken from the Order of March
15, 2002. Nothing remained pending, and the case was over.” Id.

Although the court acknowledged that the General Assembly could apply
the amendment (a) prospectively and (b) retroactively to cases pending as of the
date of the enactment of the amendment, the court made clear that “[t]he

legislature may not, by act of assembly, overrule a judicial decision.” Id. at 4-5.

“Though the legislature possesses the power to promulgate the
substantive law, [footnote omitted] judicial judgments and
decrees entered pursuant to these laws may not be affected by
subsequent legislative changes after those judgments and
decrees have become final.”

Id. at 5 (quoting Commonwealth v. Sutley, 474 Pa. 256, 378 A.2d 780, 784 (1977)).
Having determined that thé amendment to § 536 could not be applied
retroactively, the court went on to hold that, as worded prior to the amendment, the
statute did not prohibit the alteration of the boundary between the two election

districts in South Buffalo Township. The court reasoned that, prior to the
amendment, the statute “prohibited establishment, abolition, division, or

consolidation of election districts during a freeze period from June 1, 2000



through April 30, 2002. The section said nothing about alteration of election
districts. The prohibitions of § 536 are not ambiguous. They clearly do not
include the term ‘alteration.”” Id. at 5. The court went on to state that “the
legislature’s amendatory language of May 16, 2002 clearly evinces the notion that
alteration of existing boundaries was not included in the terms ‘establish, abolish,
divide, or consolidate’ as used in the previous version of § 536 of the Election
Code.” Id. at 6. The court thus concluded that its action in altering the boundaries
of the election districts in South Buffalo Township complied with then-existing
law. Id. at 6-7.

No party appealed from the Armstrong County court’s July 29 order.
Rather, as the Presiding Officers concede, “The time for appeal has run and none
was taken.” Presiding Officers’ Second Status Report at 3 (filed Aug. 19, 2002).

In short, the action of the Armstrong County court fully and finally resolves
the Armstrong County matter. Consequently, the boundary between the two
election districts in South Buffalo Township has not been restored to its original

configuration.

B. THE ARMSTRONG COUNTY COURT’S ORDER
RESULTED IN A MOVEMENT OF POPULATION
BETWEEN CONGRESSIONAL DISTRICTS

Under Act 34, as under Act 1, the boundary between the election districts in
South Buffalo Township forms a part of the border between Congressional District
3 and Congressional District 12. After the Armstrong County court altered the
boundary between the two election districts on March 15, people who had resided

in one of the election districts were moved to the other election district. In passing



Act 34 in April 2002, the General Assembly decided to place one of these election
districts in Congressional District 3 and the other one in Congressional District 12.
Thus, the ultimate result of the Armstrong County court’s order and the General
Assembly’s decision was a movement of population between congressional

districts.

C. THE ORDER, COMBINED WITH THE GENERAL ASSEMBLY’S

REDISTRICTING DECISION IN ACT 34, ULTIMATELY
RESULTED IN THE MOVEMENT OF 49 PEOPLE BETWEEN
CONGRESSIONAL DISTRICTS

Forty-nine people were ultimately moved as a result of the March 15 order.
Consequently, Act 34 has an unconstitutional population deviation of 97 people.

Id. at 7.

D. DEFENDANTS ARE NOT PURSUING THE
ARMSTRONG COUNTY MATTER THROUGH LITIGATION

Defendants have not pursued the Armstrong County matter through
litigation. Although the Armstrong County Board of Elections did ask the
Armstrong County court to reverse its March 15 order, as set forth above, the court
refused to do so, and no appeal was taken. Thus, the Armstrong County matter has

now concluded.

[II.__RESPONSES TO THE DEFENDANTS’ STATUS REPORTS

Defendants argue that this Court should not follow the decision of the
Armstrong County court, with the Executive Officers arguing that the decision is
wrong on the merits and the Presiding Officers arguing that it is irrelevant here.
Executive Officers’ Second Status Report at 3 (filed Aug. 19, 2002); Presiding

Officers’ Second Status Report at 3. As we now demonstrate, however,



Defendants’ arguments are without merit. The Armstrong County court’s decision

makes clear that Act 34 has a deviation of 97 people and, therefore, violates the

“one person, one vote” principle.

A. THE ARMSTRONG COUNTY COURT PROPERLY
CONSTRUED THE RELEVANT STATE STATUTES

The Executive Officers contend that the Armstrong County court’s decision
“ misapplied or ignored basic principles of statutory construction.” Executive
Officers’ Second Status Report at 3. This contention is simply incorrect.

In Pennsylvania, as in the federal system, it is a fundamental principle of
statutory construction that, where the language of the statute is unambiguous, the
court ought to apply the language as written. See 1 Pa. C.S. § 1921(b) (“When the
words of the statute are clear and free from all ambiguity, the letter of it is not to be
disregarded under the pretext of pursuing its spirit.”’). Here, the Armstrong County
court’s decision represents a straightforward application of the plain language of
25 P.S. §§ 2702 and 2746. Under § 2702, the court may, among other things,
either “[1] create new election districts” that must be “wholly contained within”
existing Federal, State, or local districts; “or [2] alter the bounds of any election
district”; or [3] combine election districts or parts of election districts “so as to suit
the convenience of the electors and to promote the public interests.” 25 P.S.

§ 2702 (emphasis added). The Armstrong County court’s March 15, 2002 order
exercised the second of these three options by “alter[ing] the bounds” of the two
election districts in South Buffalo Township. To be sure, at the time the court

acted, the language of § 2746 prohibited the court from “establish[ing],
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abolish[ing], divid[ing], or consolidat[ing]” election districts. 25 P.S. § 2746. The
court, however, did not take any of the prohibited actions. Rather, it simply altered
the boundaries of existing election districts, without ever “establish[ing]” (i.e.,
creating), “abolish[ing] (i.e., destroying), “divid[ing] (i.e., splitting), or
“consolidat[ing]” (i.e., combining) them.

Indeed, the very fact that the General Assembly subsequently amended
§ 2746 to prohibit the alteration of the boundaries of election districts demonstrates
that, prior to the amendment, § 2746 did not prohibit such alterations. This is so

for three reasons:

First, “[i]t is a well established canon of interpretation that the
mention of one thing in a statute [here, the mention of the
establishment, abolition, division, or consolidation of election
districts in § 2746 prior to the amendment] implies the
exclusion of others not expressed [i.e., the alteration of district
boundaries).” Petition for Division into Wards of Scott
Township, 388 Pa. 539, 130 A.2d 695, 698 (1957).2

Second, “[w]here words of a later statute differ from those of a
previous one on the same subject they presumably are intended
to have a different construction.” Panik v. Didra, 370 Pa. 488,
88 A.2d 730, 733 (1952) (unlike pre-existing statutory language

? The Executive Officers argue that the principle of expressio unius exclusio
alterius relied upon in Scott Township “applies only to the specific language of a
particular statute” and “has no application to a subsequent amendment of a
particular statute.” They state that the subsequent amendment of § 2746 was
meant only to “clarify the General Assembly’s original intent.” Executive
Officers’ Second Status Report at 3 n.3. The logic of this principle, however,
applies with the same force to an amendment as it would in any other case: if the
legislature banned the establishment, abolition, division, or consolidation of a
precinct in a statute, but not the alteration of precinct lines, that would demonstrate
that the legislative intent was to permit such alteration. Similarly, if the legislature
banned the establishment, abolition, division or consolidation of precincts, but later
amended the statute to prohibit alterations as well, that would demonstrate that,
until the passage of the amendment, alterations were permitted.
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requiring filing of accident reports with state authorities, which
provided that such reports were privileged, amendment to
Vehicle Code permitting the filing of accident reports with local
authorities did not contain language stating such reports were
privileged; therefore, local accident report could be utilized at
trial); Commonwealth v. Moon, 383 Pa. 18, 117 A.2d 96, 102
(1955) (citing Panik v. Didra) (new act providing for the
commitment to mental institutions of persons detained in prison
substituted the words “mentally ill” for the term “insane” in the
old commitment act, therefore broadening the standard for
commitment).

Third, if § 2746 had already prohibited alteration of districts as
of March 15, the amendment would be meaningless. Under
principles of statutory interpretation, a legislature will not be
presumed to have intended an amendment adding language to a
statute as mere surplusage. Commonwealth v. Pierce, 397 Pa.
Super. 126, 579 A.2d 963, 965 (1990) (prisoner not permitted
to file for relief under the Post Conviction Relief Act after his
sentence had been served, because unlike predecessor act, new
act added language requiring that the petitioner shall be
“currently serving a sentence of imprisonment”).

In short, far from disregarding basic principles of statutory construction, the

Armstrong County court correctly applied such principles in reaching its decision.

B. THE ARMSTRONG COUNTY COURT PROPERLY HELD
THAT ITS MARCH 15 ORDER WAS A FINAL JUDGMENT

The Executive Officers further contend that the Armstrong County court
“incorrectly held that its prior order was a final judgment,” and consequently “also
incorrectly held that it was not affected by the General Assembly’s subsequent
amendment of 27 P.S. § 2746.” Executive Officers’ Second Status Report at 3 &
n.3. Again, however, the Executive Officers are incorrect. The March 15 order
disposed of all claims for all parties, and was thus a final order. See Pa. R.A.P.
341(b) (“A final order is any order that: (1) disposes of all claims and of all

parties. . . .””). No appeal was taken from the March 15 order, and it therefore

10
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became a final judgment on April 15, 2002. See Pa. R.A.P. 903(a) (A notice of
appeal “shall be filed within 30 days after the entry of the order from which the
appeal is taken.”).

Because the Armstrong County court’s decision was a final judgment, the
General Assembly could not overturn it by amending § 2746. The law in
Pennsylvania is clear that a legislative act cannot “destroy or impair final
judgments obtained before the passage of the act . . ..” Commonwealth v. Sutley,
474 Pa. 780, 378 A.2d 780, 783-84 (Pa. 1977). If applied retroactively, the
amendment to § 2746 would have the unconstitutional result of overturning an
otherwise valid final judgment of the Armstrong County court. Therefore, the

amendment may not be applied retroactively to invalidate the March 15 order.

C. THE ARMSTRONG COUNTY COURT’S DECISION
DID NOT USURP THE GENERAL ASSEMBLY’S
REDISTRICTING AUTHORITY AND WILL NOT THREATEN
THE STABILITY OF THE REDISTRICTING PROCESS

Defendants would have this Court believe that the Armstrong County court’s
decision will allow state trial courts to usurp the General Assembly’s redistricting
authority by changing the boundaries of election districts after the General
Assembly has drawn a congressional redistricting plan. Executive Officers’
Second Status Report at 3; Presiding Officers’ Second Status Report at 9. To allow
state trial courts to do so, Defendants argue, would violate both Pennsylvania law
and U.S. CONST. art. I, § 4, which Presiding Officers assert “vests the authority to
draw congressional district boundaries in the state legislature.” Presiding Officers’

Second Status Report at 4.

11



Defendants’ argument ignores (a) the way redistricting plans are drawn and

(b) the sequence of events in this case. Redistricting plans are constructed from
components — counties, municipalities, and election districts — whose boundaries
are defined by state law. Indeed, the General Assembly chose in Act 34 to
describe each congressional district in Act 34 in terms of the counties,
municipalities, and election district that make up the congressional district. When
the General Assembly passed Act 34 in April 2002, the boundary between the two
election districts in South Buffalo Township was where the Armstrong County
court had placed it on March 15. By placing one of these election districts in
Congressional District 3 and the other in Congressional District 12, the General
Assembly created a redistricting plan with a deviation of 97 people. This
deviation, however, did not result from the Armstrong County court changing the
border between the two election districts after the General Assembly had drawn
the congressional districts. Rather, the border had been changed before the
General Assembly decided to place the two election districts in different
congressional districts. Thus, Defendants’ suggestions that the Armstrong County
court usurped the General Assembly’s redistricting authority by changing the
boundary between Congressional District 3 and Congressional District 12 after the
General Assembly had drawn them or that other courts may alter congressional
district boundaries after the General Assembly has drawn congressional districts

are simply incorrect.

12



" IV. CONCLUSION

As explained above, the Armstrong County matter has been resolved, and
the election district boundaries set by the order of March 15, 2002 are still in place.
Consequently, Act 34 has a deviation of 97 people. Between the time the
Armstrong County court issued that order and the present, however, a number of
matters have occurred that suggest that this Court should await further
developments before addressing the constitutionality of this deviation. Defendants
have appealed this Court’s ruling that Act 1 violates the “one person, one vote”
rule to the United States Supreme Court. Plaintiffs likewise have appealed this
Court’s dismissal of their partisan gerrymandering claims. If the Supreme Court
reverses either the “one person, one vote” ruling regarding Act 1 or the partisan
gerrymandering ruling, the parties’ current debate over the constitutionality of Act
34 may become moot. The interests of judicial economy thus suggest that this
Court await the rulings of the Supreme Court before taking any further action in

this case. Once the Supreme Court has ruled, this Court can then solicit the

13



Dated: September 9, 2002

parties’ views as to what issues remain, set a schedule for the filing of briefs, and

hold whatever hearings are appropriate.

Respectfully subn@'tted,

Lawrence J. Moran

ABRAHAMSEN, MORAN & CONABOY,
P.C.

W.C. Carter Building

205-207 North Washington Ave.

Scranton, PA 18503

(570) 348-0200 (telephone)

(570) 348-0273 (facsimile)

Mark A. Packman

GILBERT HEINTZ & RANDOLPH LLP
1100 New York Avenue, NW, Suite 700
Washington, DC 20005

(202) 772-2320 (telephone)

(202) 772-2322 (facsimile)

COUNSEL FOR
SENATOR ROBERT J. MELLOW

14



- Page 15 of 25 ooz
@015/045

198-

09/08/200836 25 FhyCv-02439-

08/19/02 16:51 FAX 2314501 .

K1RKPATRICR&LOCKHART LLP ‘

IN TEE COURT OF ComMMoy PLEAS OF
ARMSTRONG COUNTY, FENNSILVANIA

IN RE: REALIGNMENT OF THE
DIVISION EASTERN AND WEBSTERN
PRECINCTS OF THE B0UTH BUFFALO
TOWNSAIP ELECTION DISIRICT '

g

2002 - ObBB1l - MIsc,

e s N

ORINIQN

RICKLEACH, P.J.

Currently bemfore rhe Covrt for dispesition iz a Petition to

Vacate the Order of this Court mantersed on March 1%, 2902,

CTS b PO T

On February 18, 2002, the County Election Boaxd of ths
county of Armstrong, Pennsylvania (Election Zocazd) petitioned
this Court to 2ltsr the boundary line between two (2) existing
election distxicts of South Buffalo Township “[flor ths
convenience of the electors in the aream affected and in the best
public interest of South Buffale Township and Armstrong County.”
This Petition was unopposed, and after hearing with due notice
the Petition was gr;nted on March 15, 200z,

In changing the houndary line, ho new election districk was
established from parts of adjcining election districts; no
alestion districtes were abolished; no single election district
wis divided into two ox more elegtion dlstrictei and no twe or
more elecltion distxicts were consolidated inte cne distzict.

Qu May &, 2002, the County Xlection Board petitioned this
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court to vacate lts earlie£ QOrderx, st;ting that the esarlier o:de;
“technically violates the provisions of the Election Code,”
eiting § 536 of the Electiom Code, 3837, June 3, B.L, 1333 No,
320, Axt, V, § 536 added 1999, Nov, 24, P.L. 543, No. 51 § 1, 25
P.S5. § %746. .

The Court set 2 hearing for July 15, 2002, mnd directed
apprxopriate notice. All interested parties were afforded an
opportunity to be heard, AL the hearing, counsel, for the
Election Brard again cited § 536 of the Blectlen Code, stating

4“hat the Court’ s earlier o§der viclatad tha Plection (ods.

I5sUn
Whether the ogder of Warch 15, 2002 vioclated spplicable law

and nmust noW be vacated.

DISCUSSTION

At the time of khe March 15, 2002 hearing and the Qrder
altering the boundary lines of the two election districts, § 539
of the Electioh Code provided as follows:

(2) ExXcept as provided in subsection {b), thexe

ghall), be no power to establish, abolish, divide, or

consalidate an election district during the period June

1, 2000, through April 30, 2002. . . .

25 Y.5. § 2746 |(emphiasis supplied).

On May 1€, 2002, the legisleturxe amended ¢ S36 of the

Blection Cede by passing Ack 2002-44 2002, May 16, P.L. 310, No-
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44. Soction 536 now zeads as follows:
(a) Except 85 provided in subsection (b), thexa

shall be no power to establish, mbeolish, divids,

consolidate or alter im any manrer an elestion district

during the period June 1, 2000, 'through June 30, 2002,

or through resolution of all judiciazl appeals:tc the

2002 Congressional Reapporxtiomnment FPlan, whichever

occurs later, . » « .

25 P,S8. § 2746 (az amanded) (emphasis supplied).

Moreoveyr, § 5 of Act 2002-4¢{ prrovides that “the amendment of
section 536 of the aet shall apply retrozctively to November 24,
18959.*

Thus it appears that in reaction to this Court’s Oxder of
Mareh 15, 2002, and $n an attempt to overrule its dec¢ision, the
legislzture hastily psssed ah amendment tco § 536, outlawiug
alteration of election distxicts during the freeze periocd in
addition te prohibiting the eslLablishment, aboliticn, division,
or coneolidation of elaction digtrickts. The legislatuxe alse
sxtended the freeze perilod in the cvent the judicial appeals to
the 2002 Congressional Reapportionment Plan were not resolved by
Juna 30, 2002,

In our opinivon, Ack 2002-44, paSsed on May 16, 2002, does
not invalidate our Ordeg of March 15, 2002, That Act is nedther
appliecable in this cume nor doer 1t sexve to overrule our
decision. We recegnize that elthough statutes normally ara
: applied prospectively, there is no doubt that the legislature, ind
certmin cases, may 2pply a law retyroactively, Smith v. Fenner,

389 Pa. 633, 161 A.2d 130 (1960). Indeed, the ctatutszry

3
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Canstruction Act recognizes the principle of retzeacrive
application in 1 Pa.C,8, § 1325, which provides that “[nj]o
statute shall be canstrged to Se retroactive unless clearly and
ménifestly So intended by the General Assembly.<

Bxglicit use of the word “retroxctive® in the language of
a statute obviously indicates a clear and manifest intepnt of the
legislature that an act be applied retroactively. See. e.g., Con.
v, Baysare, 349 Pa.Supar- 345, 503 A.2d 33 (19286) (overruled on
other grounds). Tha language af the amended statute explicitly
uses the wWord “retroastive.” Thus, it is clear that cn May 16,
2002, the legiszlature intended the prohibition on alteration of
election distriets to be retroactive to November 24, 1899,
Hewevex, our decisiorn cannot be overruled by the legjslature.

If the petition to alter Seuth Buffalo’s voting districts,
flled on February 18, 2002, was still pending on May 18, 2002,
the date of the amendment to § 536 of the Electioen Code, we would
have had no choice but to deny the Petitiow. At that time, thare
waze no vested rights involved and the retroactive nakture of the
amendment to § 536 would require its apylication to the casa at
hand. But the matter involving South Buffalo’s voting disteict
was already completed by the time Lhe prohibition on slteration
wag made law on May 16. ¥o zppeal had bamen taken fyrom the Order
of March 18, 2002. Nofhing remained pending, and the case was

over. Tha legislature may not, by act of assembly, overrule a
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judiclal decision. Com. v. Shaffer, 551 Pa. 453, 734 A.2d BdQ
(1899}, citing Com. v. Sutley, 474 Pa. 256, 376 A.2d 780 (1577),

Greenough v, Greenough, 1l Pa. ¢HYS (1849).
Though the lsgislature possegses the power to
promulgate the substantive law, [footnote omitted]
judicial judgments and dacrees enterxed pursuant to
thesa laws may not be affected by subsequent
legislative changes after those judgment= and decrees

have become final.
378 2.2d =zt 78B4.

Having detcrmined thal the legislation of Xay 16, 2002
cannet serve to invalidate our Oxdex of March 18, 2002, we now
censider the language of the statute as it sxisted on the date of
our Ozrder. As quoted above, § 536 at that tima prohibitad
establishment, abolitien, division, or consolidation of election
d}st:icts during a féseze peziod from June l, 2000 thkiough 2pril
30, 2002. The secticn said nothing about alteration of election
distriots. The prohibitions of § 636 are ncot ambiguous. They
oclearly do not include the term “alteration.” The legislature
was well aware of this tarminology, e&s threughont the Elestion
Cade, it inéludes the 2dditicnal term “alteration” when the texms
dividing, establishing, abolizhing, or consolidating arxe
mentionad.

For example, § 502, 25 P.S. § 2702, provides that “the court

off commen pleas . , . pay form or creats naw alestion distxicts
by dividing or redividing any . . . election distxrict into two ox
moro election distxicts . . . , or alter the bounds of any
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election district, or Yorm an electlon district . - . , or

congolidate adjoining election districks . . . .7 Section 503,
25 P.S., § 2703, provides for petitions seeking “division or
redivision of . . . [an] election distxiot into twg or more
eleation distxicts, ox for the alteration of the bounds of any
eloctlan district, ox for the formatian of one or mere election
dictricte out of two orx more existing eleotlien districts, or
parts tnéreof, or for the congdolidation of adjoining electien
distriets . . . .” Secticn 5S04, 25 P.S. § 2704, calls for
petition by the board of elections for “divisien or redivision-of
any sleckion district into two or more election dirstricts, or for
the alieration of the boundz of any electien diastrict, ox for the
formption of one or mexe election distriats out of two or more
existing election dietricts, ar parts thazeof; or for the
vonsolidation of mdjoining election districts , ., . .” (emphasls
aupplied) .

. Furthermorae, the legislature’s amendatory langnage of May
16, 2002 clearly evinces the notion that alteration of axisting
boundazies was not included in the terme “establish, ibollsh,
divide, or conselidate” as used in the previcus vezaiom of § 538
of the Election Code. Therefore, the Court’s actien in alterxing

the boundaries of the election distriests in Scuth Buffalo
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Township was not 4n wviclation of then-ekisting law.!

Having determined 'that the Order of march 15, 2902 was Dot
violative of any existing law, we consider, Ffinally, whether
vacating oux Order is parmissible undex our general judicisl
power. -th Petition to Vacate was filed on May 8, 2002, more

than thirty (30) days from the date of the Oxdex: Nu appeal wae

-~

taken.

The Judiciazl Code provides in § 5505, Modification of -
orders, as follows: '

B¥dept a8 otherwise provided or prescribed by l:z:w, a
court upon notice to the parties may medify or reseind
eny order within 30 days aftex ites entxy,
notwithstanding the prior termination of any term ¢f
court, iIf no appeal from such order has been taken ox
2llowed.

42 Pa.C.3. § 5505

it has been hald that a court may cpén ox vacate its orﬁer
after the thirty day period has expired whexe f£raud or some other

circumscance “so grave ox compelling s to cemstitute

1 We are aware that the preamblm to Bot 1399-51 and the
heading to § 536 speak of alteration of election districts.
Howaver, under the Statutery Construction Act, 1 Pa.C.S. § 19224,
while titles, preambles, headings, and cthazr divisions of a
statute may be considersd in its eonstxuction, they may not
control and may be considered cnly where the plain words aze
embiguous. licensad Beveraga A=s’h of philadelpnis v. Board of
Bduc, Of Sch, Dist. of Philadelphkia, 665 K.2d 447 (Pa.Commw.
19895), Boring v. Erie Ins. Group, 434 Pa.Super. 40, 641 A,24 1189
(1984), citing Com. v. Magwood, 503 Pa.lesS, 46% A.z2d 115 (1983).
Since the words af tne statute are clasxly not ambiguous, we find
no need to refer to the heading. “Where the words of a statute
are claar and fxee from all ampiguity, the lather of it is not to
bo disregarded under the pretext of pursuing its spirit.” Boring,
€41 A.2d st 1152, 1 Pa.C.8. § 1821 (b).

7
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extraordinary cause justifying court Antervention is shown.”
Jastice v. Justice, 417 Pa.Super. 581, 612 A.2d 1354, 1357
(1992) ; quoting Simpson v. Allstate Ins. Co,, 350 Pa.Super. 239,
504 A.2d 335, 337 (1986). The inherent powexz of the court to
correct patent and obvious mistakes is not eliminated by the
expiration of the thirty day period. Com. v. Cole, 437 Pa. 283,
263 A.2d 333 (1970),

¥e axe convinced that therxe was no fraud underlying the
original Petitlon which resulted in the March 15, 2002 Order.
Moreover, as discussed above, the ordsr was not violaltive of
oxXigting law, dnd we see no obvious and patent miStéke in pour
dacision. Finzlly, we have carcfully considexed the matter and
find no grave, compelling cirxcumstances oonstituting
estraordinary cause uhiéh would justify oui intezvention.beyond
the thirty day period. consequently,.tha-Petition te Vaczte will

be denied and ourx Okdex of March 18, 2002 will stand,

An appropriate Order will be entered,
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IN TEE COURY OF COMMON PLEAS OF
ARMSTRONG CODNTY, PENNSYLUVANIA

IN RE: REALIGNMENT OF THE
DIVISTON BASTERN AND WESTERN

FRECINCTS OF THR SOQUYH BUFFALO
TOYNSHIP ELECTION DISTRICT

-

2002 -~ 0081 = MISC.

e el Ve g

ORDER

AND NOW, to-wit, this| JQ4l-day of July, 2002, the County of

Aymstrong, County Election| Board having filed z Petition to
Vacate thils Court’s ozder %f Mazech 15, 2002, and efter hesaring
and upon considexation of Lhe argument of Couﬁsol and for the
ressons set forth in the attached Opinlon, IT IS ORDERED,

ADJUDGED, AND DECREED that the Petition to Vacate said Order ha

and hereby ia denied,
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