
Joinder and Supplement to Motion to Preclude Redirect Questioning   January 21, 2022 
ITMO Redistricting Challenges, Case No. 3AN-21-08869 CI (Consolidated) Page 1 of 8 

BRENA, BELL & 
WALKER, P.C. 

810 N Street, Suite 100 
Anchorage, Alaska 99501 

Phone:  (907) 258-2000 
Facsimile:  (907) 258-2001 

Robin O. Brena, Esq. 
Jake W. Staser, Esq. 
Laura S. Gould, Esq. 
Jon S. Wakeland, Esq. 
Brena, Bell & Walker, P.C. 
810 N Street, Suite 100 
Anchorage, Alaska, 99501 
Telephone: (907) 258-2000 
E-Mail: rbrena@brenalaw.com  
  jstaser@brenalaw.com 
  lgould@brenalaw.com  
  jwakeland@brenalaw.com  
 
Attorneys for City of Valdez, Mark Detter, Municipality of Skagway and Brad Ryan 
 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 
 

In the Matter of the     ) 
       ) 
2021 Redistricting Plan.    )  Case No. 3AN-21-08869 CI 
       )    (Consolidated Cases) 
Case No. 3VA-21-00080 CI 
Case No. 1JU-21-00944 CI 

JOINDER AND SUPPLEMENT TO MOTION TO PRECLUDE  
REDIRECT QUESTIONING IN ABSENCE OF CROSS-EXAMINATION  

 
Plaintiffs, City of Valdez and Mark Detter and the Municipality of Skagway 

Borough and Brad Ryan (together “Valdez-Skagway Plaintiffs”), through their attorneys, 

Brena, Bell & Walker, P.C., hereby join and supplement East Anchorage Plaintiffs’ Motion 

to Preclude Redirect Questioning in Absence of Cross-Examination (“Motion”).  

I. ARGUMENT 

From the beginning of this expedited hybrid case, it has been established that all 

direct testimony was to be pre-filed before trial.  The Board is now asking this Court to let 

it redirect its witnesses beyond the scope of cross-examination, or even in the absence of 
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cross-examination; in other words, to conduct supplemental direct examination of its 

witnesses live at trial, or as this Court has suggested by additional affidavit testimony in 

the midst of trial.  This should be precluded.   

When the Board filed its pre-filed direct case, the Board’s direct case should have 

been fixed, like all the other parties to this proceeding.  After all, that is why the Court 

asked the parties to pre-file their direct case.  Instead, the Board’s direct case has become 

a moving target.  This Court has already permitted the Board to change its direct case by 

allowing the Board to file supplemental affidavits against other parties’ expert witnesses 

out of turn—even though the Board had elected not to advance an expert.  The 

supplemental affidavits changed the Board’s direct case significantly without providing 

plaintiffs an opportunity to respond without using valuable trial time.  Now, on the first 

day of trial, the Board is asking to change its direct case a second time through being 

permitted to direct its own witnesses under the guise of redirect outside the scope of cross.  

Setting aside the prejudice caused by the Board being permitting to change its direct case 

the first time, the Board should not be permitted to change its pre-filed direct case a second 

time in mid-trial.  Plaintiffs have been severely prejudiced by the Board direct case 

becoming a moving target, particularly when each shift in its direct case further burdens 

the other parties’ very limited trial time.    

A. Pre-filed Direct Testimony Must Include a Party’s Full Case.  
 

This Court should not open the door for the Board to augment or otherwise change 

its case after trial has begun.  The parties have already presented their direct testimony, and 

may not “sandbag” their opponents by withholding evidence which should be set forth in 
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their pre-filed direct case. This presents a moving target such that the opposing party does 

not have an appropriate opportunity to oppose the evidence.   

The rules associated with pre-filing direct testimony are very clear before agencies 

that routinely require pre-filed direct.  It is likely that the Federal Energy Regulatory 

Commission (“FERC”) addresses this issue as often as any agency in the world.  Before 

FERC it is clear that the Board’s changing of its pre-filed direct case would not be 

permitted.  As stated in Southern California Edison Co. and San Diego Gas and Electric 

Co., 50 FERC ¶ 63,012, at 65,065 (February 9, 1990):  

Applicants are at liberty to offer as much or as little of the affirmative proof 
readily available to them on such issues as they deem necessary or desirable, 
but such affirmative proof as they intend to offer must be offered before they 
rest their direct presentation--in this instance, their prefiled direct evidentiary 
submittal. Applicants are not at liberty to hold back affirmative proof at this 
stage in order to introduce it at a later stage of the trial, and an applicant 
indulging in such process must suffer the consequence of his action.  
 
In fact, FERC has consistently noted the unfairness of allowing a party to move the 

target in the last minute.  For instance, in Northern Natural Gas Co., 3 FERC ¶63,041 at 

65,294 (June 22, 1978), the Administrative Law Judge noted: 

There is a substantial concern, which I share, about evidentiary presentations 
at the eleventh hour which fundamentally differ from the position the party 
proffering the evidence took at an earlier stage.  The issue is akin to one often 
presented in general rate increases cases: whether a party’s efforts to amend 
or revise its presentation unfairly present its opponents with a ‘moving 
target’.  See, e.g., New England Power Co., 58 FPC 2322 (Op. No. 803), 
Docket Nos. E-8641, et al., issued June 6, 1977, at 23,333-23,334. 
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FERC decisions have consistently rejected attempts by parties to present “moving target” 

arguments.1  In discussing the rationale behind this rule, FERC states that to allow a party 

to present “moving target” arguments would undermine the orderly administrative 

process.2  This in turn prejudices the nonmoving parties by preventing them from 

effectively challenging the evidence presented in the moving party’s case-in-chief.  

In Pacific Gas & Electric Company, 53 FERC ¶ 61,146 at 61,510 (October 31, 

1990), the moving party (PG&E) filed a transmission rate schedule for service to 

Sacramento Municipal Utility District.  PG&E originally filed testimony for its case-in-

chief using estimated 1988 calendar year cost support.  Later during the course of the 

proceeding, PG&E adjusted its cost support to reflect both a 1990 and a 1991 test year.  

The staff argued this action constituted a “moving target” which was prohibited by the 

Commission.  PG&E argued it was merely adjusting the 1988 test year data to reflect 1990 

and 1991 costs.  In addressing this issue, the Commission held:  

We agree with staff that adjustments to PG&E’s 1988 test year data to reflect 
1990 and 1991 transmission loads and costs and the resulting proposed 
adjustments to the filed rate constitute a moving target which is contrary to 
well-established Commission precedent.  Allowing a utility to adjust or 
update its test year data in this fashion during the course of a proceeding 
contravenes the Commission’s test period regulations, unduly complicates 

                                              
1  See, e.g., Louisiana Power and Light Company, 57 FERC ¶ 61,101 at 61,382 n.33 
(October 24, 1991) (citing Jersey Central Power and Light Company, 20 FERC ¶ 61,083 
at 61,182 (1982), aff’d, 730 F.2d 816 (D.C. Cir. 1984), vacated on other grounds, 768 F.2d 
1500 (D.C. Cir.), reh’g granted and vacated on other grounds, 776 F.2d 364 (D.C. Cir. 
1985), vacated on other grounds, 810 F.2d 1168 (D.C. Cir. 1987) and Virginia Elec. & 
Power Co., 23 FERC ¶ 61,289 at 61,605 (May 27, 1983). 
2  See, e.g., Citizens for Clean Air and Reclaiming our Environment v. Newbay 
Corporation, 56 FERC ¶ 61,428 at 62,529 (Sept. 25, 1991) (“A contrary decision would 
present both the Commission and responding parties with a “moving target” that would 
undermine the orderly administrative process and prevent decision in a timely manner.”). 
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the effective administration of the proceeding, and may deny parties an 
opportunity to fully examine and analyze the cost support upon which the 
proposed rates are based.3 
 
In such instances, FERC has granted motions to strike improper new evidence.  In 

South Georgia Natural Gas Company, 55 FERC ¶ 63,012 (April 18, 1991), South Georgia 

filed a motion to strike testimony because it did not conform to the procedural rules on 

rebuttal testimony, introduced “new direct testimony” based on post-test period data, and 

that was outside the scope of the proceedings.  In granting SGNG’s motion to strike, the 

Administrative Law Judge stated: 

Just as SGNG correctly notes, the Corbin testimony on so-called significant 
changes between March 1, 1990 and February 28, 1991 is a new direct case.  
As such, the Corbin testimony and related exhibits are patently irrelevant and 
immaterial moving targets that will serve no useful purpose other than to 
unnecessarily burden and confuse the evidentiary record and very likely 
obfuscate rational decision-making at all levels.4 
 
Here, the Board has filed its direct case and should be expected to live with it rather 

than now moving the target for plaintiffs.  The Board should not be permitted to use redirect 

examination to present new evidence beyond the scope of cross-examination that should 

have been presented in the direct case, particularly where the Board had a full notice and 

opportunity to respond to plaintiffs’ cases within their direct case prior to hearing.   

                                              
3  Error! Main Document Only.Pacific Gas & Electric Company, 53 FERC ¶ 61,146 at 
61,520 (citations omitted). 
4  South Georgia Natural Gas Company, 55 FERC ¶ 63,012 at 65,077 (April 18, 1991) 
(Error! Main Document Only.citing Arkansas-Louisiana Gas Company, 22 FERC 
¶ 61,125 at 61,197 (1983)). 



Joinder and Supplement to Motion to Preclude Redirect Questioning   January 21, 2022 
ITMO Redistricting Challenges, Case No. 3AN-21-08869 CI (Consolidated) Page 6 of 8 

BRENA, BELL & 
WALKER, P.C. 

810 N Street, Suite 100 
Anchorage, Alaska 99501 

Phone:  (907) 258-2000 
Facsimile:  (907) 258-2001 

B. The Board Has Had Ample Opportunity to Present Its Case. 
 
The Board has already been granted the unique opportunity to file supplemental 

testimony in response to plaintiffs’ expert testimony, merely because it chose not to present 

its own experts to the Court.  Now the Board pushes this Court for more advantage, merely 

because it chose not to redirect its witnesses during their depositions and/or fully respond 

to those depositions in their later-filed affidavit testimony.  This Court should not allow 

the Board to keep moving the target for plaintiffs and undermine the entire purpose of pre-

filed testimony.  The time for the Board to choose the presentation of its case has passed, 

and plaintiffs will be further prejudiced if the Board is allowed to offer supplemental direct 

testimony, never before identified, that will cost plaintiffs more of their limited trial time 

in responding.  

As we have already seen in the first day of trial, opening the door for the Board to 

conduct limitless unanticipated redirect may incent plaintiffs to limit or forego their cross-

examination entirely, resulting in less of a clear record for this Court’s decision and for 

appeal.  For the integrity of this proceeding, this Court should maintain standard trial 

procedure and limit all redirect examination to the scope of cross-examination. 

C. If the Board is Permitted to Further Supplement Its Direct Testimony, then 
Plaintiffs Must Be Given the Same Opportunity and Trial Time Should Be 
Increased. 
 

If the Court chooses to permit the Board to change its direct case a second time 

through permitting direct examination of its witnesses, then it must be fair about it and (1) 

give all the plaintiffs the same opportunity to supplement their direct testimony live through 

direct examination as well, and (2) allow additional trial time to accommodate the 
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expanded scope of the trial.  Valdez-Skagway Plaintiffs do not desire this outcome, as it 

undermines the integrity of the trial already underway, takes time that the parties do not 

have under the circumstances, and risks confusing the record upon which this Court will 

decide the case, but to avoid substantial prejudice the parties must be kept on the same 

playing field one way or the other.   

II. CONCLUSION 

For the foregoing reasons and the reasons set forth in the East Anchorage Plaintiffs’ 

Motion, Valdez-Skagway Plaintiffs request the Court issue an order precluding redirect 

examination beyond the scope of cross-examination, or if the Board is allowed to redirect 

beyond the scope of cross-examination in any form, then all parties may do the same and 

trial time will be increased. 

DATED this 21st day of January, 2022. 

 BRENA, BELL & WALKER, P.C. 
 Attorneys for the City of Valdez, Mark Detter, 

Municipality of Skagway and Brad Ryan 
 

 By /s/ Robin Brena     
  Robin O. Brena, ABA No. 8511130 
  Jake W. Staser, ABA No. 1111089 
  Laura S. Gould, ABA No. 0310042 
  Jon S. Wakeland, ABA No. 0911066 
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Certificate of Service 
The undersigned hereby certifies that a copy of the foregoing document was e-mailed to the following 
attorneys/parties of record this 21st day of January, 2022: 
 
Attorneys for Alaska Redistricting Board 
Matt Singer, Esq. 
Lee Baxter, Esq. 
Schwabe, Williamson & Wyatt 
E-Mail:  msinger@schwabe.com 
  lbaxter@schwabe.com  
 
Attorneys for Matanuska-Susitna Borough 
and Michael Brown 
Stacey C. Stone, Esq. 
Gregory Stein, Esq. 
Holmes Weddle & Barcott, P.C. 
Email:  sstone@hwb-law.com 
  gstein@hwb-law.com  
 
Attorneys for Felisa Wilson, George 
Martinez, and Yarrow Silvers 
Holly C. Wells, Esq 
Mara E. Michaletz, Esq. 
William D. Falsey, Esq. 
Birch Horton Bittner & Cherot 
Email:  hwells@bhb.com 
  mmichaletz@bhb.com 
  wfalsey@bhb.com  
 

Attorneys for Calista Corporation, William 
Naneng, and Harley Sundown 
Eva R. Gardner, Esq. 
Michael S. Schechter, Esq. 
Benjamin J. Farkash, Esq. 
Ashburn & Mason, P.C. 
Email:  eva@anchorlaw.com 
  mike@anchorlaw.com 
  ben@anchorlaw.com 
 
Attorneys for Intervenor Doyon Limited et al. 
Nathaniel Amdur-Clark, Esq. 
Whitney A. Leonard, Esq. 
Sonosky, Chambers, Sachse, Miller & 
Monkman, LLP 
Email:  nathaniel@sonosky.net 
  whitney@sonosky.net 
 
Attorney for the State of Alaska 
Thomas. S. Flynn, Esq. 
State of Alaska Department of Law 
Email:   thomas.flynn@alaska.gov 
 
 
 //s// Mary G. Hodsdon   

Attorneys for Witness Vicki Otte 
Michael Grisham, Esq. 
Dorsey & Whitney, LLP 
Email:  grisham.michael@dorsey.com 
  smith.holly@dorsey.com 
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