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we actively participated in assisting coalition partners and members of the public to map their 
neighborhoods and prepare testimony to the New York Redistricting Commission.  We directly filed 
over 100 pages of comments to the Commission on the Commission’s proposed maps.  Additionally, 
we drew and submitted reform maps for congressional and state senate districts, again based on 
extensive input from communities of interest and Voting Rights Act-protected classes and provided 
live testimony, as well as extensive written comments, before the special master in the now concluded 
Harkenrider v. Hochul lawsuit.  Our participation was acknowledged in the special master’s report and 
several of our proposed districts were expressly incorporated into the final congressional and state 
senate maps.  
 
Accordingly, we are familiar not only with the law and policy governing redistricting but the actual 
process and challenge of drawing fair and nonpartisan district lines.  Organizationally and on behalf of 
our members, Common Cause/New York has a long-standing interest in ensuring a fair and open 
redistricting process that results in maps that reflect the public interest rather than partisan interests.  
We offer our comments herein in that spirit. 
 
The Commission and the Legislature Have No Further Role 
Common Cause/New York believes that it would be an error, both legally and practically, to refer the 
redrawing of the Assembly maps back to the now all-but-defunct Redistricting Commission or the 
New York Legislature.   
 
The New York Constitution provides that in the event that a redistricting plan is found to be in violation 
of the law, it is the responsibility of the court to adopt a map which cures the deficiency. The language 
of the recently adopted redistricting provision is clear: 
 

The process for redistricting congressional and state legislative districts established  
by this section and sections five and five-b of this article shall govern redistricting  
in this state, except to the extent that a court is required to order the adoption of,  
or changes to, a redistricting plan as a remedy for a violation of law.  
N.Y.S. Constitution, Art. III, §4(e) [emphasis added]. 

 
Where a redistricting plan has been found by a court to violate the law, the constitution recognizes an 
alternate process from the Redistricting Commission or the Legislature drawing the lines. As the Court 
of Appeals recognized in Harkenrider v. Hochul, 2022 N.Y. LEXIS 874 at *25 (2022), there is nothing in 
the language of the constitutional provision that would justify reading in an expanded role for either the 
Redistricting Commission or the Legislature once a redistricting plan has been found to violate the law.  
Indeed, upon finding that “[f]ailure to follow the prescribed constitutional procedure warrants 
invalidation of the legislature’s congressional and state senate maps”, the Court of Appeals ruled 
“judicial oversight is required to facilitate the expeditious creation of constitutionally conforming maps 
for use in the 2022 election and to safeguard the constitutionally protected right of New Yorkers to a 
fair election.” Harkenrider v. Hochul, 2022 N.Y. LEXIS 874 at *2.  Just as the Court of Appeals refused a 
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role for the Commission or the Legislature in redrawing congressional and state senate maps found to 
violate the law1 so should this Court deny the Commission or the Legislature to opportunity to redraw 
the invalidated Assembly districts. 
 
In addition to the plain text of the redistricting provision, our understanding of this provision is 
influenced by private discussions held in 2012 with Executive Chamber staff engaged in negotiating the 
now-adopted redistricting provision.  In response to concerns that the proposed negotiated 
constitutional redistricting provision might result in the Legislature ultimately being able to draw 
partisan maps, staff who negotiated the provision asserted that any deficiencies in the proposed 
procedure would result in the maps being redrawn by a court.  And indeed, for the congressional and 
state senate maps, that has been the result. 
 
Additionally, we believe there has been no change in circumstances that indicate the Redistricting 
Commission is now more likely to be able to come to agreement and draw a consensus map than it was 
when it very publicly failed in its constitutionally required obligations to do so in December, 2021 and 
January, 2022.  In fact, it is our understanding that the Commission has lost virtually all of its staff to 
local redistricting efforts and would have to be reorganized to be able to even attempt, yet again, to 
draw maps. The very public implosion of the Commission resulted in public dismay and increased 
cynicism.  To invite a display of continued dysfunction and a waste of public resources does not further 
any public interest. 
 
As prior events showed, the Commission remains under the control of the elected officials who 
appointed it, validating our worst fears about the process outlined by the constitutional provision.  It is 
this harsh reality, which subverts the public’s expressed desire for fair, non-partisan redistricting in 
adopting the constitutional redistricting provision, which we believe motivates the defendants’ request 
that the redrawing of the Assembly maps be remanded to the Commission and the Legislature.  Even if 
the Commission were to resolve its perpetual logjam and produce a map, allowing the Legislature a role 
in redrawing the maps contravenes the purpose of the redistricting constitutional provision as 
recognized by the Court of Appeals in Harkenrider. As the Legislature has already demonstrated, it is 
prepared to ignore the will of the people “by creating and enacting maps in a nontransparent manner,” 
Harkenrider at *2, serving its own interest at the expense of the public interest. 
 
This Court should follow the clear command of the Court of Appeals in the Harkenrider decision, reject 
the partisan attempt by the Assembly to reinsert itself into the redistricting process, and appoint a 
special master to draw the new Assembly districts. 
 
 
 

 
1 “The procedural unconstitutionality of the congressional and senate maps is, at this juncture, incapable of a 
legislative cure.” Harkenrider v. Hochul, 2022 N.Y. LEXIS 874 at *35. 
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