
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

COLUMBIA DIVISION 

THE SOUTH CAROLINA STATE 
CONFERENCE OF THE NAACP, 

and 

TAIWAN SCOTT, on behalf of himself and all 
other similarly situated persons, 

Plaintiffs, 

v. 

THOMAS C. ALEXANDER, in his official 
capacity as President of the Senate; LUKE A. 
RANKIN, in his official capacity as Chairman 
of the Senate Judiciary Committee; JAMES H. 
LUCAS, in his official capacity as Speaker of 
the House of Representatives; CHRIS 
MURPHY, in his official capacity as Chairman 
of the House of Representatives Judiciary 
Committee; WALLACE H. JORDAN, in his 
official capacity as Chairman of the House of 
Representatives Elections Law Subcommittee; 
HOWARD KNAPP, in his official capacity as 
interim Executive Director of the South 
Carolina State Election Commission; JOHN 
WELLS, Chair, JOANNE DAY, 
CLIFFORD J. EDLER, LINDA MCCALL, 
and SCOTT MOSELEY, in their official 
capacities as members of the South Carolina 
Election Commission, 

Defendants. 

Case No. 3:21-cv-03302-MGL-TJH-RMG 

THREE-JUDGE PANEL 

HOUSE DEFENDANTS’ RESPONSE IN 
OPPOSITION TO PLAINTIFFS’ 

MOTION IN LIMINE REGARDING 
CLAWED-BACK PRIVILEGED 

DOCUMENT (ECF No. 353) 

REDACTED AND FILED PURSUANT 
TO ECF NO. 389 

Defendants James H. Lucas (in his official capacity as Speaker of the South Carolina House 

of Representatives1), Chris Murphy (in his official capacity as Chairman of the South Carolina 

1 On May 12, 2022, James H. Lucas stepped down as Speaker of the South Carolina House of 
Representatives. The current Speaker of the House is Representative G. Murrell Smith, Jr. 
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House of Representatives Judiciary Committee), and Wallace H. Jordan (in his official capacity as 

Chairman of the South Carolina House of Representatives Redistricting Ad Hoc Committee) 

(collectively, the “House Defendants”), by and through their undersigned counsel, hereby respond 

in opposition to Plaintiffs’ Motion in Limine regarding House Defendants’ clawed-back privileged 

document (ECF No. 353) (hereinafter the “Motion” or “Plaintiffs’ Motion”).2  

INTRODUCTION 

  Plaintiffs present a selectively misleading and inaccurate account of the facts underlying 

Plaintiffs’ Motion. As happens during the course of litigation, House Defendants inadvertently 

produced a document, and on July 6, 2022, more than two months ago, timely clawed it back in 

accordance with Federal Rule of Civil Procedure 26(b)(5)(B) (hereinafter “Rule 26(b)(5)(B)”) and 

Federal Rule of Evidence 502(b) (hereinafter “Rule 502(b)”). In response, on August 1, 2022, 

Plaintiffs’ counsel confirmed they directed that the document be “removed” from their 

“databases.” Then on August 25, 2022, Plaintiffs’ counsel later identified the document as a 

potential exhibit for a future deposition and provided a copy to undersigned counsel. Undersigned 

counsel recognized the document, reminded opposing counsel that it had been clawed back, and 

alerted them to their prior representation that it was purged from their databases. Plaintiffs now 

intend to file the document under seal (see ECF No. 339).3 Clearly, Plaintiffs have not complied 

with Rule 26(b)(5)(B) as they did not “promptly” bring this issue to the Panel and have not 

                                                 
2 Because Plaintiffs’ Motion is directed at House Defendants only, Senate Defendants do not intend 
to file a separate response. However, Senate Defendants concur in the positions taken herein by 
House Defendants. 
 
3 However, Plaintiffs have filed their Motion on the public docket while discussing the contents of 
the document. Plaintiffs have also included such detail about the document in their Motion to Seal. 
(ECF No. 339). 
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appropriately returned, sequestered, or destroyed the document “until the claim is resolved.” Fed. 

R. Civ. P. 26(b)(5)(B). 

Plaintiffs admit that the document and possible related testimony “are not particularly 

material to Plaintiffs’ proof of claims…,” yet the issue is important enough for them to file this 

motion in limine, along with nine others. (ECF No. 353 at 5). This position is puzzling.  

FACTUAL BACKGROUND 

 First, Plaintiffs misidentify the document and the custodian of the document at issue. The 

document that House Defendants inadvertently produced is SC_HOUSE_0110878 (not 

SC_HOUSE_010878 as identified in Plaintiffs’ Motion). Plaintiffs also misidentified the 

document in their Motion to Seal.4 (ECF No. 339). The document that was clawed back is 

SC_HOUSE_0110878 (hereinafter “clawed-back document” or “document”), a text message 

from Patrick Dennis, General Counsel to the South Carolina House of Representatives (“Mr. 

Dennis”), to his clients – House members who were to be deposed in the House plan portion of 

this litigation. It also includes the response of Representative Neal Collins (“Rep. Collins”). The 

document is reproduced below.  

                                                 
4 House Defendants take no positon on the Motion to Seal other than to note that Rule 26(b)(5)(B) 
requires it. However, any “emergency” was wholly of the Plaintiffs own doing by delaying until 
the deadline for motions in limine to file their motion – nearly two months after the document at 
issue was clawed back. Plaintiffs also contained the same incomplete timeline of events in their 
Motion to Seal, which House Defendants seek to correct in this Response.  
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Confidential SC_HOUSE_0110878 

At least a po1iion of this document, if not the whole document, is privileged and counsel 

inadve1iently produced it on April 30, 2022, pursuant to this Panel's April 13, 2022 Order directing 

legislators to conduct a self-collection of text messages and email. (See ECF No. 221). It was 

collected from Rep. Collins' personal cellphone ahead of his scheduled deposition in the House 

plan litigation (not Representative Weston Newton as identified in the Plaintiffs' Motion). The text 

4 

3:21-cv-03302-MGL-TJH-RMG     Date Filed 09/13/22    Entry Number 392     Page 4 of 15



5 

message is dated February 12, 2022—after the Governor signed both the House and Congressional 

plans into law. Therefore, the document has no bearing on legislative intent regarding the 

challenged Congressional districts. 

Mr. Dennis sent this text message one day after Plaintiffs’ counsel unilaterally noticed 

seven depositions on the afternoon of February 11, 2022—without consulting House Defendants 

about availability of deponents and counsel. 

As Plaintiffs note, this document was used in Representative Chris Murphy’s deposition as 

Exhibit 14 in the House plan litigation on May 4, 2022, but they fail to indicate that the House 

plan portion of this litigation settled the very next day on May 5, 2022. (See ECF No. 260). 

Therefore, to borrow from the Plaintiffs’ description, counsel for the House Defendants, whom 

“were deeply and broadly engaged [with the Plaintiffs] in both trial prep and settlement efforts… 

[and]…in depositions and/or motion practice virtually every day between April 6 and the state 

House settlement” (see ECF No. 298 at 3; see also ECF No. 299 at 8 (excusing Plaintiffs’ tardiness 

due to active engagement in discovery and preparation for trial), paid little attention to the 

document at that point, since it was related to the depositions in the House plan portion of this 

litigation and was introduced for the first and only time in the last deposition in that stage. And, 

while Plaintiffs’ identified this document on their pretrial disclosures on the same day (ECF No. 

264-1 at 12), the House plan portion of this litigation settled before House Defendants, or any

party, had filed objections to pretrial disclosures. 

Further, Plaintiffs gloss over the objections made to the document during Chairman 

Murphy’s May 4, 2022 deposition. Once the document was read into the record by Plaintiffs’ 
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counsel, undersigned counsel stated: “I’m going to say for the record that this -- this exhibit -- and 

I don’t know why it was produced -- is outside of the time period of your discovery request. I don’t 

know why it was produced. I don’t think it’s relevant, but it’s produced. So you can ask your 

questions, and I’ll deal with that later with a motion for protective order, if necessary.” (ECF No. 

353-2 (Murphy Dep. 269:20‒270:3)). Again, when asked about  

, undersigned counsel again objected saying, “I’m going to object to that question. It 

calls -- it clearly calls for privileged information, and I’m going to instruct him not to answer, if 

he knows.” ECF No. 353-2 (Murphy Dep. 270:13-16)). Chairman Murphy did not know and that 

was the extent of the questioning on that document. Thus, no protective motion was necessary.  

 On July 1, 2022, in the Congressional plan portion of this litigation, the document was 

again used at former Speaker of the House James Lucas’ deposition as Exhibit 15. On July 6, 

2022,5 less than a week later and on the third business day following the long Independence Day 

weekend, undersigned counsel sent a clawback notice to all counsel of record explaining that the 

document was inadvertently produced as it was a privileged communication, and pursuant to Rule 

502(b) and Rule 26(b)(5)(B), sought the “return, sequester, or destruction of the document and any 

copies you have.” (ECF No. 353-4 at 2). Plaintiffs did not file a motion or respond to that clawback 

letter. It was not until House Defendants provided confidentiality designations for former Speaker 

Lucas’ deposition that Plaintiffs’ counsel affirmatively recognized the correspondence. On August 

1, 2022, Plaintiffs’ counsel sent an email stating: “we will acknowledge receipt of the July 6 

clawback request.  As requested, we directed that the document be removed from our databases. 

That said, Plaintiffs are reserving all rights regarding that document.” J. Freedman Email on 

                                                 
5 While the letter contains the date July 7, 2022, it was sent on the evening on July 6, 2022 as 
Plaintiffs acknowledge. 
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August 1, 2022 (emphasis added) (attached as Exhibit A). Notably, Plaintiffs did not mention this 

representation in their Motion.  

 Plaintiffs’ August 1, 2022 email was clear—Plaintiffs’ counsel indicated that they deleted 

the document in accordance with Rule 26(b)(5)(B). Thus, counsel for House Defendants 

understood the issue was put to rest unless and until Plaintiffs sought a judicial determination of 

the claim for privilege. Plaintiffs had the option to “promptly” file a motion challenging the claw-

back, but did not do so. Fed. R. Civ. P. 26(b)(5)(B). Nearly four weeks later, on August 25, 2022, 

Plaintiffs’ counsel identified the document as a potential exhibit for the upcoming deposition of 

Mr. Dennis, and circulated a copy of the document they represented was removed from their 

databases. In response, undersigned counsel sent an email the same day reminding Plaintiffs’ of 

their August 1, 2022 representations that the document was deleted and of their obligations under 

Rule 26(b)(5)(B). See M. Parente Email on August 25, 2022 (attached as Exhibit B). Plaintiffs did 

not respond. 

 Then, on September 1, 2022, during a meet and confer on motions in limine, Plaintiffs’ 

counsel stated that they intended to file a motion in limine on the clawed-back document. 

Undersigned counsel again recounted Plaintiffs’ prior representations that all copies of the 

document were deleted and reminded Plaintiffs of its obligations under Rule 26(b)(5)(B). 

Undersigned counsel also expressed concern that Plaintiffs still had the document at issue despite 

their representations on August 1, 2022 that the document was deleted from their databases. 

Plaintiffs’ counsel explained that they only removed the document from their e-discovery platform 

Relativity, but had not deleted any other copies of the document in their possession. This partial 

removal does not comply with Rule 26(b)(5)(B).  
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 Still, Plaintiffs’ counsel sent an email on September 2, 2022 asking counsel for House 

Defendants if Plaintiffs should file the clawed-back document and related deposition testimony 

under seal or in camera—again evidencing that the Plaintiffs had not “removed” the document 

from their “databases” as previously represented by Plaintiffs’ counsel. See Email chain from 

September 2, 2022 (attached as Exhibit C). In response, undersigned counsel again reminded 

Plaintiffs’ counsel of their obligations under Rule 26(b)(5)(B) and noted that Plaintiffs had not 

acted “promptly” in accordance with the Rule. Undersigned counsel provided the entire language 

of Rule 26(b)(5)(B) to Plaintiffs for their awareness. Plaintiffs’ counsel maintained they had 

complied with the rule by “removing the document from our database and/or otherwise 

sequestering it,6 and by not using or disclosing the information until the claim is resolved. 

Moreover, we are bringing the matter promptly to the attention of the Panel -- within eight days of 

your August 25 letter, which was the first communication we received from House Defendants 

about this matter since our August 1 reservation of rights.” Exhibit C at 1-2. However, Rule 

26(b)(5)(B) requires Plaintiffs to “promptly present the information to the court under seal for a 

determination of the claim.” Fed. R. Civ. P. 26(b)(5)(B). The Rule does not require any response 

to the Plaintiffs’ general and vague claims that they “are reserving all rights.” Exhibit B, at 2. 

Instead, the Rule requires Plaintiffs to act promptly, which they have not done. Plaintiffs waited 

until the deadline to file motions in limine7 to bring this topic to the Panel—nearly two months 

                                                 
6 House Defendants note here that September 2, 2022 is the first instance when Plaintiffs’ counsel 
represented that they may have sequestered the document as issue, which is different from the 
August 1, 2022 representation by Plaintiffs’ counsel indicating that they would remove the 
document from their databases. To date, Plaintiffs’ counsel have not described any effort on their 
part to ensure that the document is isolated such that they comply with the letter and spirit of Rule 
26(b)(5)(B). 
 
7 Plaintiffs, a month before trial, now burden this Panel with 10 motions in limine, including 
Plaintiffs’ Motion, which could have been dealt with months ago had the Plaintiffs acted promptly. 
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after being notified of the clawback, representing that they had deleted the document, and failing 

to promptly object. Then, on September 7, 2022, after filing the Motion, Plaintiffs removed the 

clawed-back document from their potential exhibits for the deposition of Mr. Dennis. 

LEGAL STANDARD 

Rule 502(b) states: When made in a federal proceeding or to a federal office or agency, the 

disclosure does not operate as a waiver in a federal or state proceeding if: 

(1) the disclosure is inadvertent; 
(2) the holder of the privilege or protection took reasonable steps to prevent disclosure; 

and 
(3) the holder promptly took reasonable steps to rectify the error, including (if 

applicable) following Federal Rule of Civil Procedure 26 (b)(5)(B).  
 
Fed. R. Evid. 502(b).  
 
 Rule 26(b)(5)(B) states:  
 

If information produced in discovery is subject to a claim of privilege or of 
protection as trial-preparation material, the party making the claim may notify any 
party that received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information until the 
claim is resolved; must take reasonable steps to retrieve the information if the party 
disclosed it before being notified; and may promptly present the information to the 
court under seal for a determination of the claim. The producing party must 
preserve the information until the claim is resolved. 
 

Fed. R. Civ. P. 26(b)(5)(B); see also S.C. Coastal Conservation League v. Ross, No. CV 2:18-

3326-RMG, 2020 WL 13065445, at *1 (D.S.C. Mar. 25, 2020) (“Rule 26(b)(5)(B) of the Federal 

Rules of Civil Procedure establishes a procedure wherein a party that inadvertently produced 

protected material may notify the recipient of the document of its alleged error and, until the matter 

is resolved, the recipient must return or destroy the document and must not use or disclose the 

document to anyone. The matter is then presented to the Court under seal for review and the 

producing party must preserve the document in question until the Court has ruled on the matter.”).  
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“[B]y requiring a fairness analysis, Congress recognized that there is no bright line test for 

determining what constitutes the subject matter of a waiver, rather courts weigh the circumstances 

of the disclosure, the nature of the legal advice sought, and the prejudice to the parties of permitting 

or prohibiting further disclosures.” Wade v. Chase Bank USA, N.A., No. 2:12-CV-3565-RMG, 

2013 WL 12154997, at *2 (D.S.C. Aug. 30, 2013) (quoting Eden Isle Marina, Inc., v. United 

States, 89 Fed. Cl. 480, 503 (2009)).  

ARGUMENT 

 House Defendants’ production of the clawed-back document was inadvertent, despite 

taking reasonable steps to avoid such disclosure. Once the document was used at a deposition in 

the Congressional litigation, House Defendants promptly took reasonable steps under Rule 

26(b)(5)(B) to claw back the document. As such, the disclosure of the document does not operate 

as a waiver of attorney-client privilege under Rule 502(b), and so this Panel should order Plaintiffs 

to destroy the document and not use it in any way. 

I. House Defendants’ Production of SC_HOUSE_0110878 Was Inadvertent. 

As discussed above, SC_HOUSE_0110878 was inadvertently produced on April 30, 

2022—a point that Plaintiffs do not contest in their Motion. This was a mere two weeks before the 

House plan portion of the litigation was scheduled for trial. This was following the Panel’s Order 

(ECF No. 221) directing members of the Redistricting Ad Hoc Committee, as well as former 

Speaker Lucas, and Chairman Murphy, to produce text messages and email correspondence 

concerning the redistricting legislative process. This meant that eight self-collections (along with 

all other collections and productions), responsiveness reviews, privilege reviews, and productions 

had to occur in extremely short order ahead of each legislators’ deposition and before the close of 

discovery on May 6, 2022 (see ECF No. 243 at 2). In this abbreviated time period, this one 
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document, out of over 110,000 pages of discovery produced up to that point, was mistakenly not 

flagged for privilege. As a result, the document was inadvertently produced. 

II. House Defendants Took Reasonable Steps to Avoid Disclosure.  

House Defendants took reasonable steps to avoid the disclosure of this document. This is 

the only document that has been clawed-back by House Defendants in either the House or 

Congressional plan portions of this litigation. House Defendants have used the e-discovery 

platform Relativity to set up search terms for both responsiveness and to flag attorney-client 

privileged documents. However, due to the self-collection ordered by this Panel, the legislators 

took screenshots of text messages, which are nothing more than a picture of text. As a result, these 

pictures lack the metadata that other documents in Relativity have that permit full use of 

Relativity’s advanced search and review capabilities. So, while House Defendants took reasonable 

steps to avoid disclosure, this one privileged document, out of tens of thousands produced, was 

inadvertently turned over to Plaintiffs. 

The advisory committee notes on Rule 502(b) discuss what considerations go into the 

reasonableness of steps to prevent disclosures. These “include the number of documents to be 

reviewed and the time constraints for production,” and the use of “advanced analytical software 

applications and linguistic tools in screening for privilege and work product,” which “may be 

found to have taken ‘reasonable steps’ to prevent inadvertent disclosure.” Mt. Hawley Ins. Co. v. 

Felman Prod., Inc., 271 F.R.D. 125, 134-35 (S.D.W. Va. 2010), objections overruled sub nom. 

Felman Prod., Inc. v. Indus. Risk Insurers, No. CIV.A. 3:09-0481, 2010 WL 2944777 (S.D.W. 

Va. July 23, 2010). However, “the rule does not require the producing party to engage in a post-

production review to determine whether any protected communication or information has been 

produced by mistake.” Id. at 135. Still, “the rule does require the producing party to follow up on 
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any obvious indications that a protected communication or information has been produced 

inadvertently.” Id. 

As discussed above, House Defendants produced a very large number of documents and 

the time constraints on production were extremely abbreviated. This hurry to get documents 

produced ahead of the close of discovery and in sufficient time to provide ahead of depositions, 

while dealing with motions’ practice and depositions at the same time, certainly put a strain on 

undersigned counsel and led to the inadvertent production of the document. In addition, the use of 

search terms to screen for potentially privileged communications is a standard and reasonable step 

to prevent such inadvertent disclosure, but largely unavailable for use on this document because 

of its format and inability to be indexed like other documents that have readable metadata. 

Finally, House Defendants marked this document as Confidential when it was produced 

and is thus covered by this Panel’s Confidentiality Order (ECF No. 123). House Defendants have 

also made confidentiality designations over related portions of the depositions and the deposition 

exhibits. As is well known, waiver can occur by public revelation. See, e.g., Tri–County Paving, 

Inc. v. Ashe County, 2000 WL 1811606, at *1–2, 2000 U.S. Dist. LEXIS 19563, at *4 (W.D.N.C. 

Oct. 5, 2000). Revelation is “public” if “it destroys any expectation of privacy for the disclosed 

information.” E.I. DuPont de Nemours & Co. v. Kolon Indus., Inc., 269 F.R.D. 600, 605 

(E.D.Va.2010) (citations omitted). By marking the document Confidential, House Defendants took 

yet another reasonable step to prevent disclosure and waiver of privilege.  

III. House Defendant Promptly Took Reasonable Steps under Rule 26(b)(5)(B) to Rectify 
the Error.  

As laid out in the timeline above, House Defendants took prompt and reasonable steps to 

clawback the document under Rule 26(b)(5)(B). First, after the document was used in Chairman 
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Murphy’s deposition on May 4, 2022, House Defendants objected on both relevance and privilege 

grounds, and the House plan portion of the litigation settled the very next day.  

In the Congressional plan portion of this litigation, the document was introduced at former 

Speaker Lucas’ deposition and Plaintiffs asked very few questions about the document. In fact, the 

entire examination relative to the document was little more than one page of the transcript. (See 

ECF No. 353-3 (Lucas Dep. 115:18‒116:23)). Plaintiffs’ counsel asked only if Speaker Lucas saw 

the document, received it, and recalled it. Id. House Defendants did not allow “extensive, detailed 

questions on that subject,” which has been found to constitute a waiver of privilege. ePlus Inc. v. 

Lawson Software, Inc., 280 F.R.D. 247, 256 (E.D. Va. 2012), enforcement granted in part, denied 

in part, No. 3:09CV620, 2012 WL 6562735 (E.D. Va. Dec. 14, 2012).  

Then, on the third business day after the document was introduced at former Speaker 

Lucas’ deposition, undersigned counsel sent a clawback letter. (See ECF No. 353-4). This was a 

prompt and reasonable step to rectify the inadvertent disclosure. The letter contains the language 

of Rule 26(b)(5)(B) and put Plaintiffs and all counsel on notice that the document should be 

destroyed, returned, or sequestered in accordance with the Rule. See id. Following this letter, the 

only response House Defendants received was the email from Plaintiffs’ counsel saying they had 

directed the document to be deleted and a general reservation of rights. See Exhibit A. However, 

as is now clear, Plaintiffs have not deleted the document as they plan to use it in an upcoming 

deposition and intend to file it under seal (see ECF No. 339-1). As a result, Plaintiffs have not 

abided by the representation made in their email that they have “removed” the document from 

their “databases” or provided sufficient information to determine whether Plaintiffs have 

“sequester[ed] it” in accordance with their post hac attempt at compliance with Fed. R. Civ. P. 

Rule 26(b)(5)(B). See Exhibits A and C. On August 25, 2022, Plaintiffs posted the document on a 
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file sharing platform to share the proposed exhibit for Patrick Dennis’ deposition, which was 

subsequently rescheduled. This demonstrates a failure to sequester and so Plaintiffs’ representation 

of sequestration is, at best, a post hac attempt at compliance with Rule 26(b)(5)(B). 

House Defendants objected to its use on the same day Plaintiff’s counsel indicated their 

intent to use the document as an exhibit in Mr. Dennis’ deposition. See Exhibit B. Prior to this, 

House Defendants believed what Plaintiffs’ counsel said—they “removed” the document from 

their “databases.” 

House Defendants have made prompt and reasonable efforts to rectify the inadvertent 

disclosure. Plaintiffs, on the other hand, delayed in bringing this matter to the Court’s attention. 

Confirming deletion of the document on August 1, 2022 and bringing it to the Court’s attention 

one month later is far from “prompt,” which is what the rule requires. Therefore, this Panel should 

find that House Defendants’ claw back was appropriate under Rule 26(b)(5)(B), and, that Plaintiffs 

failed to bring its claim to the court’s attention promptly, as is required under Rule 26(b)(5)(B). In 

addition, or in the alternative, this Panel should confirm the privileged nature of the document and 

instruct the Plaintiffs to “remove” the document from their “databases” and not use it in any 

depositions or at trial. Alternatively, the Panel could resolve the Motion by ruling that the 

document is not privileged in its entirety and ordering the redaction of the privileged portion. 

CONCLUSION 

House Defendants respectfully request that this Panel deny Plaintiffs’ Motion and provide 

House Defendants any and all other relief this Panel deems appropriate.    

[signature page follows] 
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 Respectfully submitted,  
 
s/ Mark C. Moore  
Mark C. Moore (Fed. ID No. 4956) 
Jennifer J. Hollingsworth (Fed. ID No. 11704) 
Hamilton B. Barber (Fed. ID No. 13306) 
Michael A. Parente (Fed. ID No. 13358) 
NEXSEN PRUET, LLC 
1230 Main Street, Suite 700  
Columbia, SC 29201 
Telephone: 803.771.8900 
MMoore@nexsenpruet.com 
JHollingsworth@nexsenpruet.com  
HBarber@nexsenpruet.com  
MParente@nexsenpruet.com  

William W. Wilkins (Fed. ID No. 4662) 
Andrew A. Mathias (Fed. ID No. 10166) 
Konstantine P. Diamaduros (Fed. ID No. 12368) 
NEXSEN PRUET, LLC 
104 S. Main Street, Suite 900  
Greenville, SC 29601 
Telephone: 864.370.2211 
BWilkins@nexsenpruet.com  
AMathias@nexsenpruet.com  
KDiamaduros@nexsenpruet.com  

Rhett D. Ricard (Fed. ID No. 13549)  
NEXSEN PRUET, LLC 
205 King Street, Suite 400  
Charleston, SC 29401  
Telephone: 843.720.1707 
RRicard@nexsenpruet.com  

Attorneys for House Defendants 
September 8, 2022 
Columbia, South Carolina 
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to 

House Defendants' Response in 
Opposition to Plaintiffs' Motion in Limine 

Regarding Clawed-Backed Privileged 
Document - Redacted
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From: Freedman, John A.
To: Barber, Hamilton B.
Cc: Mathias, Andrew A.; Hollingsworth, Jennifer J.; Ricard, Rhett D.; Wilkins, William W.; Parente, Michael A.;

Diamaduros, Konstantine P; Rabon, Sheree M.; Werdenie, Sharon A.; Leah Aden; aingram@naacpldf.org;
lcrum@burr.com; Cynthia D. Nygord; Trinkley, Jane; mburchstead@burr.com; tnicholson@elections.sc.gov; Rob
Tyson; Lisle Traywick; La"Jessica Stringfellow; jmgore@jonesday.com; skenny@jonesday.com; strivedi@aclu.org;
acepedaderieux@aclu.org; pyan@aclu.org; Hindley, John; Hirschel, Andrew; Colarusso, Gina;
achaney@aclusc.org; chris@boroughsbryant.com; Ramer, Paula; jcusick@naacpldf.org; sosaki@aclu.org;
raudain@naacpldf.org; Gryll, Sarah; Fuisz, Jeffrey A.; Santino Coleman; Moore, Mark C.

Subject: RE: SC NAACP, et al. vs. Alexander: House Defendants" Congressional Deposition Confidentiality Designations
[IWOV-NPCOL1.FID2240915]

Date: Monday, August 1, 2022 10:53:23 AM
Attachments: image001.png

{EXTERNAL EMAIL}

Pursuant to the Parties’ Confidentiality Order (ECF 123), this email responds to your July 26 letter
concerning the Lucas deposition confidentiality designations.
 
As noted in our previous correspondence, we continue to disagree with certain designations in these
depositions as confidential. In particular, with regard to the designations in the July 26 letter, the
exhibits and portions of transcripts we identified do not “contain information protected from
disclosure by statute, sensitive, personal information, trade secrets, or confidential research,
development, or commercial information,” as required by Paragraph 3 of the confidentiality order.
 
For the designations for Speaker Lucas’ depositions, Plaintiffs hereby provide notice that the
following pages are not entitled to confidential treatment: Exhibits 13, 14, 15, 16 & Transcript 18:3-
19:22, 20:4-22:25, 23:17-34:25, 35:6-36:17, 39:11-40:7, 42:14-24, 46:13-21, 54:14-55:13, 64:20-21,
71:20-23, 98:11-16, 101:8-101:15, 105:4-107:11, 108:11-18, 109:12-110:4, 110:8-111:7, 115:21-
120:13, 120:20-121:3, 123:7-14, and 123:20-124:6.
 
With regard to the designation of Word Index page 13, we do not see a basis to designate the whole
page as confidential.  If there are particular entries, we would be willing to consider. 
 
Finally, with regard to Exhibit 15, this will acknowledge receipt of the July 6 clawback request.  As
requested, we directed that the document be removed from our databases.  That said, Plaintiffs are
reserving all rights regarding that document.  In particular, we note that the document was
produced on April 30 and was previously introduced as a deposition exhibit on May 4 (where it was
introduced as Exhibit 14, which is why the document as provided prior to the Lucas deposition bears
that Exhibit number). 
 
 
Finally, to the extent that Exhibits 8 and 9 include personal contact and other personally identifiable
information, we would be pleased to discuss confidentiality designations at the next meet and
confer.
 
Thank you and have a great rest of the week.
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From: Barber, Hamilton B. <HBarber@nexsenpruet.com> 
Sent: Tuesday, July 26, 2022 9:35 AM
To: zzz.External.Mparente@nexsenpruet.com <Mparente@nexsenpruet.com>;
zzz.External.aingram@naacpldf.org <aingram@naacpldf.org>;
zzz.External.MMoore@nexsenpruet.com <MMoore@nexsenpruet.com>; Leah Aden
<laden@naacpldf.org>
Cc: Mathias, Andrew A. <AMathias@nexsenpruet.com>; Hollingsworth, Jennifer J.
<JHollingsworth@nexsenpruet.com>; Ricard, Rhett D. <RRicard@nexsenpruet.com>; Wilkins,
William W. <BWilkins@nexsenpruet.com>; zzz.External.KDiamaduros@nexsenpruet.com
<KDiamaduros@nexsenpruet.com>; Rabon, Sheree M. <SRabon@nexsenpruet.com>; Werdenie,
Sharon A. <SWerdenie@nexsenpruet.com>; lcrum@burr.com; Cynthia D. Nygord
<cnygord@robinsongray.com>; Trinkley, Jane <JTrinkley@burr.com>; mburchstead@burr.com;
tnicholson@elections.sc.gov; Rob Tyson <rtyson@robinsongray.com>; Lisle Traywick
<ltraywick@robinsongray.com>; La'Jessica Stringfellow <lstringfellow@robinsongray.com>;
jmgore@jonesday.com; skenny@jonesday.com; zzz.External.strivedi@aclu.org <strivedi@aclu.org>;
zzz.External.acepedaderieux@aclu.org <acepedaderieux@aclu.org>; zzz.External.pyan@aclu.org
<pyan@aclu.org>; Hindley, John <John.Hindley@arnoldporter.com>; Hirschel, Andrew
<Andrew.Hirschel@arnoldporter.com>; Colarusso, Gina <Gina.Colarusso@arnoldporter.com>;
zzz.External.achaney@aclusc.org <achaney@aclusc.org>; zzz.External.chris@boroughsbryant.com
<chris@boroughsbryant.com>; Ramer, Paula <Paula.Ramer@arnoldporter.com>; Freedman, John A.
<John.Freedman@arnoldporter.com>; zzz.External.jcusick@naacpldf.org <jcusick@naacpldf.org>;
zzz.External.sosaki@aclu.org <sosaki@aclu.org>; zzz.External.raudain@naacpldf.org
<raudain@naacpldf.org>; Gryll, Sarah <Sarah.Gryll@arnoldporter.com>; Fuisz, Jeffrey A.
<Jeffrey.Fuisz@arnoldporter.com>; Santino Coleman <scoleman@naacpldf.org>
Subject: RE: SC NAACP, et al. vs. Alexander: House Defendants' Congressional Deposition
Confidentiality Designations [IWOV-NPCOL1.FID2240915]
 

 External E-mail 

 
Counsel,
 
Please find attached a letter containing the House Defendants’ confidentiality designations for Jay
Lucas’ deposition.
 
Thanks
 

Hamilton B. Barber
Associate
Nexsen Pruet, LLC 
1230 Main Street, Suite 700
Columbia, SC 29201
Post Office Box 2426 (29202)
T: 803.253.8236, F: 803.753.5479 
HBarber@nexsenpruet.com
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www.nexsenpruet.com

See Nexsen Pruet’s COVID-19 updates at Staying Informed About COVID-19
 

From: Parente, Michael A. <MParente@nexsenpruet.com> 
Sent: Thursday, July 21, 2022 5:16 PM
To: Antonio Ingram <aingram@naacpldf.org>; Moore, Mark C. <MMoore@nexsenpruet.com>; Leah
Aden <laden@naacpldf.org>
Cc: Mathias, Andrew A. <AMathias@nexsenpruet.com>; Hollingsworth, Jennifer J.
<JHollingsworth@nexsenpruet.com>; Barber, Hamilton B. <HBarber@nexsenpruet.com>; Ricard,
Rhett D. <RRicard@nexsenpruet.com>; Wilkins, William W. <BWilkins@nexsenpruet.com>;
Diamaduros, Konstantine P <KDiamaduros@nexsenpruet.com>; Rabon, Sheree M.
<SRabon@nexsenpruet.com>; Werdenie, Sharon A. <SWerdenie@nexsenpruet.com>;
lcrum@burr.com; Cynthia D. Nygord <cnygord@robinsongray.com>; Trinkley, Jane
<JTrinkley@burr.com>; mburchstead@burr.com; tnicholson@elections.sc.gov; Rob Tyson
<rtyson@robinsongray.com>; Lisle Traywick <ltraywick@robinsongray.com>; La'Jessica Stringfellow
<lstringfellow@robinsongray.com>; jmgore@jonesday.com; skenny@jonesday.com; Somil Trivedi
<strivedi@aclu.org>; Adriel I. Cepeda Derieux <ACepedaDerieux@aclu.org>; Patricia Yan
<pyan@aclu.org>; John Hindley <john.hindley@arnoldporter.com>; Andrew Hirschel
<andrew.hirschel@arnoldporter.com>; Gina Colarusso <gina.colarusso@arnoldporter.com>; Allen
Chaney <achaney@aclusc.org>; Chris Bryant <chris@boroughsbryant.com>; Paula Ramer
<paula.ramer@arnoldporter.com>; John A. Freedman <john.freedman@arnoldporter.com>; John
Cusick <jcusick@naacpldf.org>; Samantha Osaki <sosaki@aclu.org>; Raymond Audain
<raudain@naacpldf.org>; Sarah Gryll <sarah.gryll@arnoldporter.com>; Jeffery A. Fuisz
<jeffrey.fuisz@arnoldporter.com>; Santino Coleman <scoleman@naacpldf.org>
Subject: RE: SC NAACP, et al. vs. Alexander: House Defendants' Congressional Deposition
Confidentiality Designations [IWOV-NPCOL1.FID2240915]
 
Counsel,
 
Please see the attached letter with the House Defendants’ confidentiality designations for Emma

Dean’s congressional plan deposition on July 6th.
 
Thank you,
 
Michael A. Parente
Associate
Nexsen Pruet, LLC 
1230 Main Street, Suite 700 
Columbia, SC 29201 
Post Office Box 2426 (29202) 
Cell: (703) 819-0751
Office: (803) 253-8247
MParente@nexsenpruet.com
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From: Parente, Michael A. 
Sent: Monday, July 11, 2022 5:11 PM
To: 'Antonio Ingram' <aingram@naacpldf.org>; Moore, Mark C. <MMoore@nexsenpruet.com>;
Leah Aden <laden@naacpldf.org>
Cc: Mathias, Andrew A. <AMathias@nexsenpruet.com>; Hollingsworth, Jennifer J.
<JHollingsworth@nexsenpruet.com>; Barber, Hamilton B. <HBarber@nexsenpruet.com>; Ricard,
Rhett D. <RRicard@nexsenpruet.com>; Wilkins, William W. <BWilkins@nexsenpruet.com>;
Diamaduros, Konstantine P <KDiamaduros@nexsenpruet.com>; Rabon, Sheree M.
<SRabon@nexsenpruet.com>; Werdenie, Sharon A. <SWerdenie@nexsenpruet.com>; Smith, Laura
L. <LSmith@nexsenpruet.com>; lcrum@burr.com; Cynthia D. Nygord
<cnygord@robinsongray.com>; Trinkley, Jane <JTrinkley@burr.com>; mburchstead@burr.com;
tnicholson@elections.sc.gov; Rob Tyson <rtyson@robinsongray.com>; Lisle Traywick
<ltraywick@robinsongray.com>; La'Jessica Stringfellow <lstringfellow@robinsongray.com>;
jmgore@jonesday.com; skenny@jonesday.com; Shedd, Erica Wells <EShedd@nexsenpruet.com>;
Somil Trivedi <strivedi@aclu.org>; Adriel I. Cepeda Derieux <ACepedaDerieux@aclu.org>; Patricia
Yan <pyan@aclu.org>; John Hindley <john.hindley@arnoldporter.com>; Andrew Hirschel
<andrew.hirschel@arnoldporter.com>; Gina Colarusso <gina.colarusso@arnoldporter.com>; Allen
Chaney <achaney@aclusc.org>; Chris Bryant <chris@boroughsbryant.com>; Paula Ramer
<paula.ramer@arnoldporter.com>; John A. Freedman <john.freedman@arnoldporter.com>; John
Cusick <jcusick@naacpldf.org>; Samantha Osaki <sosaki@aclu.org>; Raymond Audain
<raudain@naacpldf.org>; Sarah Gryll <sarah.gryll@arnoldporter.com>; Jeffery A. Fuisz
<jeffrey.fuisz@arnoldporter.com>; Santino Coleman <scoleman@naacpldf.org>
Subject: SC NAACP, et al. vs. Alexander: House Defendants' Congressional Deposition Confidentiality
Designations [IWOV-NPCOL1.FID2240915]
 
Counsel,
 
Please see the attached letters with House Defendants’ confidentiality designations for the
depositions of Chairman Murphy, Representative Newton, and Mr. Hauger.
 
Thanks,
 
Michael A. Parente
Associate
Nexsen Pruet, LLC 
1230 Main Street, Suite 700 
Columbia, SC 29201 
Post Office Box 2426 (29202) 
Cell: (703) 819-0751
Office: (803) 253-8247
MParente@nexsenpruet.com
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*** FIRM CONFIDENTIAL COMMUNICATION *** This message is sent by a law firm and may contain
information that is privileged or confidential. If you received this transmission in error, please notify
the sender by reply e-mail and delete the message and any attachments. If you reply to this
message, Nexsen Pruet, LLC may collect personal information including your name, business name
and other contact details, and IP address. If you have any questions, please contact
Privacy@nexsenpruet.com.

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended
recipient, please note that any dissemination, distribution, or copying of this communication is strictly prohibited. Anyone who receives
this message in error should notify the sender immediately by telephone or by return e-mail and delete it from his or her computer.
___________________________________________
For more information about Arnold & Porter, click here:
http://www.arnoldporter.com
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EXHIBIT B 
to 

House Defendants' Response in 
Opposition to Plaintiffs' Motion in Limine 

Regarding Clawed-Backed Privileged 
Document - Redacted
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From: Parente, Michael A.
To: "Freedman, John A."; Barber, Hamilton B.
Cc: Mathias, Andrew A.; Hollingsworth, Jennifer J.; Ricard, Rhett D.; Wilkins, William W.; Diamaduros, Konstantine P;

Rabon, Sheree M.; Werdenie, Sharon A.; Leah Aden; aingram@naacpldf.org; lcrum@burr.com; Cynthia D.
Nygord; Trinkley, Jane; mburchstead@burr.com; tnicholson@elections.sc.gov; Rob Tyson; Lisle Traywick;
La"Jessica Stringfellow; jmgore@jonesday.com; skenny@jonesday.com; strivedi@aclu.org;
acepedaderieux@aclu.org; pyan@aclu.org; Hindley, John; Hirschel, Andrew; Colarusso, Gina;
achaney@aclusc.org; chris@boroughsbryant.com; Ramer, Paula; jcusick@naacpldf.org; sosaki@aclu.org;
raudain@naacpldf.org; Gryll, Sarah; Fuisz, Jeffrey A.; Santino Coleman; Moore, Mark C.; Michelle Charles

Bcc: "South Carolina House of Representatives _063947_00003_ Stage 3_ Potential Litigation E_Mails"
Subject: RE: SC NAACP, et al. vs. Alexander: House Defendants" Congressional Deposition Confidentiality Designations

[IWOV-NPCOL1.FID2240915]
Date: Thursday, August 25, 2022 3:43:11 PM
Attachments: image001.png

Mr. Freedman,
 
On July 6, 2022, I sent a clawback letter in reference to a privileged text message that was
inadvertently produced – SC_HOUSE_0110878. In your email below, you represented that your side
“directed that the document be removed from [Plaintiffs’] databases.” However, this afternoon, we
have received this document in the Plaintiffs’ exhibit package for the deposition of Patrick Dennis
(Tab 123).
 
While you stated in your email that “Plaintiffs are reserving all rights regarding that document,”
Plaintiffs have not complied with Fed. R. Civ. P. 26(b)(5)(B) or the representation made in your email.
In accordance with the Rule, I notified Plaintiffs’ counsel that this document was inadvertently
produced as it was subject to attorney-client privilege. The Rule goes on state that “After being
notified, a party must promptly return, sequester, or destroy the specified information and any
copies it has; must not use or disclose the information until the claim is resolved; must take
reasonable steps to retrieve the information if the party disclosed it before being notified; and may
promptly present the information to the court under seal for a determination of the claim.” Plaintiffs
have not complied with the Rule as they have clearly not returned, sequestered, or destroyed the
document. While Plaintiffs may reserve the right to seek judicial intervention under seal, Plaintiffs
have not yet elected to do so.
 
Therefore, Plaintiffs’ identification of this document as a deposition exhibit violates Rule 26(b)(5)(B)
and directly contradicts the representation made in your August 1 email. As a result, Plaintiffs must
immediately destroy this document and remove it from the proposed exhibit list. Plaintiffs may not
use this document at Mr. Dennis’ deposition absent Plaintiffs presenting the issue to the Panel under
seal.
 
Thank you,
 
Michael A. Parente
Associate
Nexsen Pruet, LLC 
1230 Main Street, Suite 700 
Columbia, SC 29201 
Post Office Box 2426 (29202) 
Cell: (703) 819-0751
Office: (803) 253-8247
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MParente@nexsenpruet.com 

 

From: Freedman, John A. <John.Freedman@arnoldporter.com> 
Sent: Monday, August 1, 2022 10:51 AM
To: Barber, Hamilton B. <HBarber@nexsenpruet.com>
Cc: Mathias, Andrew A. <AMathias@nexsenpruet.com>; Hollingsworth, Jennifer J.
<JHollingsworth@nexsenpruet.com>; Ricard, Rhett D. <RRicard@nexsenpruet.com>; Wilkins,
William W. <BWilkins@nexsenpruet.com>; Parente, Michael A. <MParente@nexsenpruet.com>;
Diamaduros, Konstantine P <KDiamaduros@nexsenpruet.com>; Rabon, Sheree M.
<SRabon@nexsenpruet.com>; Werdenie, Sharon A. <SWerdenie@nexsenpruet.com>; Leah Aden
<laden@naacpldf.org>; aingram@naacpldf.org; lcrum@burr.com; Cynthia D. Nygord
<cnygord@robinsongray.com>; Trinkley, Jane <JTrinkley@burr.com>; mburchstead@burr.com;
tnicholson@elections.sc.gov; Rob Tyson <rtyson@robinsongray.com>; Lisle Traywick
<ltraywick@robinsongray.com>; La'Jessica Stringfellow <lstringfellow@robinsongray.com>;
jmgore@jonesday.com; skenny@jonesday.com; strivedi@aclu.org; acepedaderieux@aclu.org;
pyan@aclu.org; Hindley, John <John.Hindley@arnoldporter.com>; Hirschel, Andrew
<Andrew.Hirschel@arnoldporter.com>; Colarusso, Gina <Gina.Colarusso@arnoldporter.com>;
achaney@aclusc.org; chris@boroughsbryant.com; Ramer, Paula <Paula.Ramer@arnoldporter.com>;
jcusick@naacpldf.org; sosaki@aclu.org; raudain@naacpldf.org; Gryll, Sarah
<Sarah.Gryll@arnoldporter.com>; Fuisz, Jeffrey A. <Jeffrey.Fuisz@arnoldporter.com>; Santino
Coleman <scoleman@naacpldf.org>; Moore, Mark C. <MMoore@nexsenpruet.com>
Subject: RE: SC NAACP, et al. vs. Alexander: House Defendants' Congressional Deposition
Confidentiality Designations [IWOV-NPCOL1.FID2240915]
 

{EXTERNAL EMAIL}

 
Pursuant to the Parties’ Confidentiality Order (ECF 123), this email responds to your July 26 letter
concerning the Lucas deposition confidentiality designations.
 
As noted in our previous correspondence, we continue to disagree with certain designations in these
depositions as confidential. In particular, with regard to the designations in the July 26 letter, the
exhibits and portions of transcripts we identified do not “contain information protected from
disclosure by statute, sensitive, personal information, trade secrets, or confidential research,
development, or commercial information,” as required by Paragraph 3 of the confidentiality order.
 
For the designations for Speaker Lucas’ depositions, Plaintiffs hereby provide notice that the
following pages are not entitled to confidential treatment: Exhibits 13, 14, 15, 16 & Transcript 18:3-
19:22, 20:4-22:25, 23:17-34:25, 35:6-36:17, 39:11-40:7, 42:14-24, 46:13-21, 54:14-55:13, 64:20-21,
71:20-23, 98:11-16, 101:8-101:15, 105:4-107:11, 108:11-18, 109:12-110:4, 110:8-111:7, 115:21-
120:13, 120:20-121:3, 123:7-14, and 123:20-124:6.
 
With regard to the designation of Word Index page 13, we do not see a basis to designate the whole
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page as confidential.  If there are particular entries, we would be willing to consider. 
 
Finally, with regard to Exhibit 15, this will acknowledge receipt of the July 6 clawback request.  As
requested, we directed that the document be removed from our databases.  That said, Plaintiffs are
reserving all rights regarding that document.  In particular, we note that the document was
produced on April 30 and was previously introduced as a deposition exhibit on May 4 (where it was
introduced as Exhibit 14, which is why the document as provided prior to the Lucas deposition bears
that Exhibit number). 
 
 
Finally, to the extent that Exhibits 8 and 9 include personal contact and other personally identifiable
information, we would be pleased to discuss confidentiality designations at the next meet and
confer.
 
Thank you and have a great rest of the week.
 
 

From: Barber, Hamilton B. <HBarber@nexsenpruet.com> 
Sent: Tuesday, July 26, 2022 9:35 AM
To: zzz.External.Mparente@nexsenpruet.com <Mparente@nexsenpruet.com>;
zzz.External.aingram@naacpldf.org <aingram@naacpldf.org>;
zzz.External.MMoore@nexsenpruet.com <MMoore@nexsenpruet.com>; Leah Aden
<laden@naacpldf.org>
Cc: Mathias, Andrew A. <AMathias@nexsenpruet.com>; Hollingsworth, Jennifer J.
<JHollingsworth@nexsenpruet.com>; Ricard, Rhett D. <RRicard@nexsenpruet.com>; Wilkins,
William W. <BWilkins@nexsenpruet.com>; zzz.External.KDiamaduros@nexsenpruet.com
<KDiamaduros@nexsenpruet.com>; Rabon, Sheree M. <SRabon@nexsenpruet.com>; Werdenie,
Sharon A. <SWerdenie@nexsenpruet.com>; lcrum@burr.com; Cynthia D. Nygord
<cnygord@robinsongray.com>; Trinkley, Jane <JTrinkley@burr.com>; mburchstead@burr.com;
tnicholson@elections.sc.gov; Rob Tyson <rtyson@robinsongray.com>; Lisle Traywick
<ltraywick@robinsongray.com>; La'Jessica Stringfellow <lstringfellow@robinsongray.com>;
jmgore@jonesday.com; skenny@jonesday.com; zzz.External.strivedi@aclu.org <strivedi@aclu.org>;
zzz.External.acepedaderieux@aclu.org <acepedaderieux@aclu.org>; zzz.External.pyan@aclu.org
<pyan@aclu.org>; Hindley, John <John.Hindley@arnoldporter.com>; Hirschel, Andrew
<Andrew.Hirschel@arnoldporter.com>; Colarusso, Gina <Gina.Colarusso@arnoldporter.com>;
zzz.External.achaney@aclusc.org <achaney@aclusc.org>; zzz.External.chris@boroughsbryant.com
<chris@boroughsbryant.com>; Ramer, Paula <Paula.Ramer@arnoldporter.com>; Freedman, John A.
<John.Freedman@arnoldporter.com>; zzz.External.jcusick@naacpldf.org <jcusick@naacpldf.org>;
zzz.External.sosaki@aclu.org <sosaki@aclu.org>; zzz.External.raudain@naacpldf.org
<raudain@naacpldf.org>; Gryll, Sarah <Sarah.Gryll@arnoldporter.com>; Fuisz, Jeffrey A.
<Jeffrey.Fuisz@arnoldporter.com>; Santino Coleman <scoleman@naacpldf.org>
Subject: RE: SC NAACP, et al. vs. Alexander: House Defendants' Congressional Deposition
Confidentiality Designations [IWOV-NPCOL1.FID2240915]
 

 External E-mail 
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Counsel,
 
Please find attached a letter containing the House Defendants’ confidentiality designations for Jay
Lucas’ deposition.
 
Thanks
 

Hamilton B. Barber
Associate
Nexsen Pruet, LLC 
1230 Main Street, Suite 700
Columbia, SC 29201
Post Office Box 2426 (29202)
T: 803.253.8236, F: 803.753.5479 
HBarber@nexsenpruet.com

www.nexsenpruet.com

See Nexsen Pruet’s COVID-19 updates at Staying Informed About COVID-19
 

From: Parente, Michael A. <MParente@nexsenpruet.com> 
Sent: Thursday, July 21, 2022 5:16 PM
To: Antonio Ingram <aingram@naacpldf.org>; Moore, Mark C. <MMoore@nexsenpruet.com>; Leah
Aden <laden@naacpldf.org>
Cc: Mathias, Andrew A. <AMathias@nexsenpruet.com>; Hollingsworth, Jennifer J.
<JHollingsworth@nexsenpruet.com>; Barber, Hamilton B. <HBarber@nexsenpruet.com>; Ricard,
Rhett D. <RRicard@nexsenpruet.com>; Wilkins, William W. <BWilkins@nexsenpruet.com>;
Diamaduros, Konstantine P <KDiamaduros@nexsenpruet.com>; Rabon, Sheree M.
<SRabon@nexsenpruet.com>; Werdenie, Sharon A. <SWerdenie@nexsenpruet.com>;
lcrum@burr.com; Cynthia D. Nygord <cnygord@robinsongray.com>; Trinkley, Jane
<JTrinkley@burr.com>; mburchstead@burr.com; tnicholson@elections.sc.gov; Rob Tyson
<rtyson@robinsongray.com>; Lisle Traywick <ltraywick@robinsongray.com>; La'Jessica Stringfellow
<lstringfellow@robinsongray.com>; jmgore@jonesday.com; skenny@jonesday.com; Somil Trivedi
<strivedi@aclu.org>; Adriel I. Cepeda Derieux <ACepedaDerieux@aclu.org>; Patricia Yan
<pyan@aclu.org>; John Hindley <john.hindley@arnoldporter.com>; Andrew Hirschel
<andrew.hirschel@arnoldporter.com>; Gina Colarusso <gina.colarusso@arnoldporter.com>; Allen
Chaney <achaney@aclusc.org>; Chris Bryant <chris@boroughsbryant.com>; Paula Ramer
<paula.ramer@arnoldporter.com>; John A. Freedman <john.freedman@arnoldporter.com>; John
Cusick <jcusick@naacpldf.org>; Samantha Osaki <sosaki@aclu.org>; Raymond Audain
<raudain@naacpldf.org>; Sarah Gryll <sarah.gryll@arnoldporter.com>; Jeffery A. Fuisz
<jeffrey.fuisz@arnoldporter.com>; Santino Coleman <scoleman@naacpldf.org>
Subject: RE: SC NAACP, et al. vs. Alexander: House Defendants' Congressional Deposition
Confidentiality Designations [IWOV-NPCOL1.FID2240915]
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Counsel,
 
Please see the attached letter with the House Defendants’ confidentiality designations for Emma

Dean’s congressional plan deposition on July 6th.
 
Thank you,
 
Michael A. Parente
Associate
Nexsen Pruet, LLC 
1230 Main Street, Suite 700 
Columbia, SC 29201 
Post Office Box 2426 (29202) 
Cell: (703) 819-0751
Office: (803) 253-8247
MParente@nexsenpruet.com

 
 

From: Parente, Michael A. 
Sent: Monday, July 11, 2022 5:11 PM
To: 'Antonio Ingram' <aingram@naacpldf.org>; Moore, Mark C. <MMoore@nexsenpruet.com>;
Leah Aden <laden@naacpldf.org>
Cc: Mathias, Andrew A. <AMathias@nexsenpruet.com>; Hollingsworth, Jennifer J.
<JHollingsworth@nexsenpruet.com>; Barber, Hamilton B. <HBarber@nexsenpruet.com>; Ricard,
Rhett D. <RRicard@nexsenpruet.com>; Wilkins, William W. <BWilkins@nexsenpruet.com>;
Diamaduros, Konstantine P <KDiamaduros@nexsenpruet.com>; Rabon, Sheree M.
<SRabon@nexsenpruet.com>; Werdenie, Sharon A. <SWerdenie@nexsenpruet.com>; Smith, Laura
L. <LSmith@nexsenpruet.com>; lcrum@burr.com; Cynthia D. Nygord
<cnygord@robinsongray.com>; Trinkley, Jane <JTrinkley@burr.com>; mburchstead@burr.com;
tnicholson@elections.sc.gov; Rob Tyson <rtyson@robinsongray.com>; Lisle Traywick
<ltraywick@robinsongray.com>; La'Jessica Stringfellow <lstringfellow@robinsongray.com>;
jmgore@jonesday.com; skenny@jonesday.com; Shedd, Erica Wells <EShedd@nexsenpruet.com>;
Somil Trivedi <strivedi@aclu.org>; Adriel I. Cepeda Derieux <ACepedaDerieux@aclu.org>; Patricia
Yan <pyan@aclu.org>; John Hindley <john.hindley@arnoldporter.com>; Andrew Hirschel
<andrew.hirschel@arnoldporter.com>; Gina Colarusso <gina.colarusso@arnoldporter.com>; Allen
Chaney <achaney@aclusc.org>; Chris Bryant <chris@boroughsbryant.com>; Paula Ramer
<paula.ramer@arnoldporter.com>; John A. Freedman <john.freedman@arnoldporter.com>; John
Cusick <jcusick@naacpldf.org>; Samantha Osaki <sosaki@aclu.org>; Raymond Audain
<raudain@naacpldf.org>; Sarah Gryll <sarah.gryll@arnoldporter.com>; Jeffery A. Fuisz
<jeffrey.fuisz@arnoldporter.com>; Santino Coleman <scoleman@naacpldf.org>
Subject: SC NAACP, et al. vs. Alexander: House Defendants' Congressional Deposition Confidentiality
Designations [IWOV-NPCOL1.FID2240915]
 
Counsel,
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Please see the attached letters with House Defendants’ confidentiality designations for the
depositions of Chairman Murphy, Representative Newton, and Mr. Hauger.
 
Thanks,
 
Michael A. Parente
Associate
Nexsen Pruet, LLC 
1230 Main Street, Suite 700 
Columbia, SC 29201 
Post Office Box 2426 (29202) 
Cell: (703) 819-0751
Office: (803) 253-8247
MParente@nexsenpruet.com

 
 

 

*** FIRM CONFIDENTIAL COMMUNICATION *** This message is sent by a law firm and may contain
information that is privileged or confidential. If you received this transmission in error, please notify
the sender by reply e-mail and delete the message and any attachments. If you reply to this
message, Nexsen Pruet, LLC may collect personal information including your name, business name
and other contact details, and IP address. If you have any questions, please contact
Privacy@nexsenpruet.com.
 

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended
recipient, please note that any dissemination, distribution, or copying of this communication is strictly prohibited. Anyone who receives
this message in error should notify the sender immediately by telephone or by return e-mail and delete it from his or her computer.
___________________________________________
For more information about Arnold & Porter, click here:
http://www.arnoldporter.com
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EXHIBIT C 
to 

House Defendants' Response in 
Opposition to Plaintiffs' Motion in Limine 

Regarding Clawed-Backed Privileged 
Document - Redacted
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From: Parente, Michael A.
To: "Freedman, John A."; Hindley, John; Moore, Mark C.; Hollingsworth, Jennifer J.; Barber, Hamilton B.; Mathias,

Andrew A.; Ricard, Rhett D.; Wilkins, William W.; Diamaduros, Konstantine P; Rabon, Sheree M.; Werdenie,
Sharon A.; Smith, Laura L.

Cc: Colarusso, Gina; Fuisz, Jeffrey A.; chris@boroughsbryant.com; Stuart Naifeh; Ramer, Paula;
achaney@aclusc.org; Madison Perez; aingram@naacpldf.org; acepedaderieux@aclu.org; raudain@naacpldf.org;
sosaki@aclu.org; Leah Aden; Gryll, Sarah; Hirschel, Andrew; jcusick@naacpldf.org; strivedi@aclu.org

Bcc: "South Carolina House of Representatives _063947_00003_ Stage 3_ Potential Litigation E_Mails"
Subject: RE: SC NAACP v. Alexander - Clawback Document [IWOV-NPCOL1.FID2240915]
Date: Friday, September 2, 2022 11:18:12 AM
Attachments: image001.png

image002.png

Thank you for your email, Mr. Freedman. House Defendants’ position remains unchanged. We
believe Rule 26(b)(5)(B) requires Plaintiffs to file under seal. If Plaintiffs decline to file as the rule
requires, we reserve all rights.
 

From: Freedman, John A. <John.Freedman@arnoldporter.com> 
Sent: Friday, September 2, 2022 10:22 AM
To: Parente, Michael A. <MParente@nexsenpruet.com>; Hindley, John
<John.Hindley@arnoldporter.com>; Moore, Mark C. <MMoore@nexsenpruet.com>; Hollingsworth,
Jennifer J. <JHollingsworth@nexsenpruet.com>; Barber, Hamilton B. <HBarber@nexsenpruet.com>;
Mathias, Andrew A. <AMathias@nexsenpruet.com>; Ricard, Rhett D. <RRicard@nexsenpruet.com>;
Wilkins, William W. <BWilkins@nexsenpruet.com>; Diamaduros, Konstantine P
<KDiamaduros@nexsenpruet.com>; Rabon, Sheree M. <SRabon@nexsenpruet.com>; Werdenie,
Sharon A. <SWerdenie@nexsenpruet.com>; Smith, Laura L. <LSmith@nexsenpruet.com>
Cc: Colarusso, Gina <Gina.Colarusso@arnoldporter.com>; Fuisz, Jeffrey A.
<Jeffrey.Fuisz@arnoldporter.com>; chris@boroughsbryant.com; Stuart Naifeh
<snaifeh@naacpldf.org>; Ramer, Paula <Paula.Ramer@arnoldporter.com>; achaney@aclusc.org;
Madison Perez <MPerez@aclu.org>; aingram@naacpldf.org; acepedaderieux@aclu.org;
raudain@naacpldf.org; sosaki@aclu.org; Leah Aden <laden@naacpldf.org>; Gryll, Sarah
<Sarah.Gryll@arnoldporter.com>; Hirschel, Andrew <Andrew.Hirschel@arnoldporter.com>;
jcusick@naacpldf.org; strivedi@aclu.org
Subject: RE: SC NAACP v. Alexander - Clawback Document [IWOV-NPCOL1.FID2240915]
 

{EXTERNAL EMAIL}

 
Michael --
 
I think the record is clear: (1) we disagree that House Defendants complied with their obligations
under Rule 502 with regard to this document, (2) we advised on August 1 that we were reserving all
of our rights, and (3) following our notification that we were reserving our rights, we heard nothing
further from you until August 25.
 
We have complied with Rule 26(b)(5)(B) by, among other things, removing the document from our
database and/or otherwise sequestering it, and by not using or disclosing the information until the
claim is resolved.  Moreover, we are bringing the matter promptly to the attention of the Panel --
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within eight days of your August 25 letter, which was the first communication we received from
House Defendants about this matter since our August 1 reservation of rights.
 
So we will proceed as discussed on the meet and confer.
 
A little friendly advice from someone who has a lot of respect for your firm: Having looked
thoroughly at the merits of the Rule 502 issue, I think House Defendants would be well-advised to
withdraw the July 7 clawback notice. 
 
Thanks,
 
John
 

From: Parente, Michael A. <MParente@nexsenpruet.com> 
Sent: Friday, September 2, 2022 10:10 AM
To: Hindley, John <John.Hindley@arnoldporter.com>; zzz.External.MMoore@nexsenpruet.com
<MMoore@nexsenpruet.com>; Hollingsworth, Jennifer J. <JHollingsworth@nexsenpruet.com>;
Barber, Hamilton B. <HBarber@nexsenpruet.com>; Mathias, Andrew A.
<AMathias@nexsenpruet.com>; Ricard, Rhett D. <RRicard@nexsenpruet.com>; Wilkins, William W.
<BWilkins@nexsenpruet.com>; zzz.External.KDiamaduros@nexsenpruet.com
<KDiamaduros@nexsenpruet.com>; Rabon, Sheree M. <SRabon@nexsenpruet.com>; Werdenie,
Sharon A. <SWerdenie@nexsenpruet.com>; Smith, Laura L. <LSmith@nexsenpruet.com>
Cc: Colarusso, Gina <Gina.Colarusso@arnoldporter.com>; Fuisz, Jeffrey A.
<Jeffrey.Fuisz@arnoldporter.com>; zzz.External.chris@boroughsbryant.com
<chris@boroughsbryant.com>; Stuart Naifeh <snaifeh@naacpldf.org>; Ramer, Paula
<Paula.Ramer@arnoldporter.com>; zzz.External.achaney@aclusc.org <achaney@aclusc.org>;
Madison Perez <MPerez@aclu.org>; zzz.External.aingram@naacpldf.org <aingram@naacpldf.org>;
zzz.External.acepedaderieux@aclu.org <acepedaderieux@aclu.org>;
zzz.External.raudain@naacpldf.org <raudain@naacpldf.org>; zzz.External.sosaki@aclu.org
<sosaki@aclu.org>; Leah Aden <laden@naacpldf.org>; Gryll, Sarah
<Sarah.Gryll@arnoldporter.com>; Freedman, John A. <John.Freedman@arnoldporter.com>;
Hirschel, Andrew <Andrew.Hirschel@arnoldporter.com>; zzz.External.jcusick@naacpldf.org
<jcusick@naacpldf.org>; zzz.External.strivedi@aclu.org <strivedi@aclu.org>
Subject: RE: SC NAACP v. Alexander - Clawback Document [IWOV-NPCOL1.FID2240915]
 

 External E-mail 

 
John,
 

As I have stated in my July 6th clawback notice (attached), my August 25th email, and during
yesterday’s meet and confer, House Defendants believe that Plaintiffs must abide by Rule 26(b)(5)(B)
(provided below). It is clear from our discussion yesterday and from your email below that Plaintiffs
have not complied with this Rule by not promptly destroying the document or promptly presenting
this issue to the Panel. House Defendants sent the attached clawback notice nearly two months ago
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and, since then, Plaintiffs have not acted in accordance with the Rule. While Mr. Freedman indicated
that “we directed that the document be removed from our databases,” and you confirmed this was
limited to removing the document from Relativity, we have since received this document from
Plaintiffs as a potential deposition exhibit and your email below makes clear Plaintiffs still possess
this document. During the meet and confer yesterday, I indicated that Rule 26(b)(5)(B) covers the
procedure for such a filing should Plaintiffs take this issue to the Panel. Finally, the deposition
testimony surrounding this document has been deemed confidential and cannot be filed on the
public docket.
 
Rule 26(b)(5)(B) Information Produced. If information produced in discovery is subject to a claim of
privilege or of protection as trial-preparation material, the party making the claim may notify any
party that received the information of the claim and the basis for it. After being notified, a party
must promptly return, sequester, or destroy the specified information and any copies it has; must
not use or disclose the information until the claim is resolved; must take reasonable steps to retrieve
the information if the party disclosed it before being notified; and may promptly present the
information to the court under seal for a determination of the claim. The producing party must
preserve the information until the claim is resolved.
 
Thanks,
 
Michael A. Parente
Associate
Nexsen Pruet, LLC 
1230 Main Street, Suite 700 
Columbia, SC 29201 
Post Office Box 2426 (29202) 
Cell: (703) 819-0751
Office: (803) 253-8247
MParente@nexsenpruet.com

 
 
 

From: Hindley, John <John.Hindley@arnoldporter.com> 
Sent: Friday, September 2, 2022 8:00 AM
To: Moore, Mark C. <MMoore@nexsenpruet.com>; Hollingsworth, Jennifer J.
<JHollingsworth@nexsenpruet.com>; Barber, Hamilton B. <HBarber@nexsenpruet.com>; Mathias,
Andrew A. <AMathias@nexsenpruet.com>; Ricard, Rhett D. <RRicard@nexsenpruet.com>; Wilkins,
William W. <BWilkins@nexsenpruet.com>; Parente, Michael A. <MParente@nexsenpruet.com>;
Diamaduros, Konstantine P <KDiamaduros@nexsenpruet.com>; Rabon, Sheree M.
<SRabon@nexsenpruet.com>; Werdenie, Sharon A. <SWerdenie@nexsenpruet.com>; Smith, Laura
L. <LSmith@nexsenpruet.com>
Cc: Colarusso, Gina <Gina.Colarusso@arnoldporter.com>; Fuisz, Jeffrey A.
<Jeffrey.Fuisz@arnoldporter.com>; chris@boroughsbryant.com; Stuart Naifeh
<snaifeh@naacpldf.org>; Ramer, Paula <Paula.Ramer@arnoldporter.com>; achaney@aclusc.org;
Madison Perez <MPerez@aclu.org>; aingram@naacpldf.org; acepedaderieux@aclu.org;
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raudain@naacpldf.org; sosaki@aclu.org; Leah Aden <laden@naacpldf.org>; Gryll, Sarah
<Sarah.Gryll@arnoldporter.com>; Freedman, John A. <John.Freedman@arnoldporter.com>;
Hirschel, Andrew <Andrew.Hirschel@arnoldporter.com>; jcusick@naacpldf.org; strivedi@aclu.org
Subject: SC NAACP v. Alexander - Clawback Document
 

{EXTERNAL EMAIL}

 
Counsel:
 
To follow up on our discussion from yesterday, pursuant to our Rule 502 motion, we intend to file a
copy of the clawed back exhibit (in the form that it was used at the Murphy deposition -- Exhibit 14),
as well as the relevant portions of the 5/4 deposition of Mr. Murphy (pages 268-270), and portions
of the 7/1 deposition of Mr. Lucas (pages 115-116).  The deposition portions were previously
designated as confidential by counsel, and we assume you would prefer we file those in camera,
rather than on the public docket, but please let us know if that is not the case. 
 
During our call, you mentioned that counsel may consent to filing the clawback document under
seal.  Under Local Rule 5.03, however, we would still be required to file a motion asking for the
Court’s permission to file the document under seal even if counsel consents.  Filing the document in
camera would not require us to obtain the Court’s permission.  Please let us know if we should
proceed with filing the document under seal or in camera. If the former, we will file the motion to
seal later this morning. 
 
Best,
John
 
_______________
John Hindley
Associate | Bio

601 Massachusetts Ave., NW
Washington,  DC 20001-3743
T: +1 202.942.5796
John.Hindley@arnoldporter.com
www.arnoldporter.com | LinkedIn | Twitter

 

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended
recipient, please note that any dissemination, distribution, or copying of this communication is strictly prohibited. Anyone who receives
this message in error should notify the sender immediately by telephone or by return e-mail and delete it from his or her computer.
___________________________________________
For more information about Arnold & Porter, click here:
http://www.arnoldporter.com
*** FIRM CONFIDENTIAL COMMUNICATION *** This message is sent by a law firm and may contain
information that is privileged or confidential. If you received this transmission in error, please notify
the sender by reply e-mail and delete the message and any attachments. If you reply to this
message, Nexsen Pruet, LLC may collect personal information including your name, business name
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and other contact details, and IP address. If you have any questions, please contact
Privacy@nexsenpruet.com.
 

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended
recipient, please note that any dissemination, distribution, or copying of this communication is strictly prohibited. Anyone who receives
this message in error should notify the sender immediately by telephone or by return e-mail and delete it from his or her computer.
___________________________________________
For more information about Arnold & Porter, click here:
http://www.arnoldporter.com
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