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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICIT OF SOUTH CAROLINA 

COLUMBIA DIVISION 
 
The South Carolina State Conference of the  ) 
NAACP, and Taiwan Scott, on behalf of  ) 
himself and all other similarly situated  ) 
persons,     )           C/A No.: 3:21-cv-03302-TJH-RMG-MGL 
      ) 

Plaintiffs,  ) 
     ) 

v.    ) 
      ) 
Thomas C. Alexander, in his official  ) 
capacity as President of the Senate; Luke A. ) 
Rankin, in his official capacity as Chairman ) 
of the Senate Judiciary Committee;  )   ORDER AND OPINION 
James H. Lucas, in his official capacity as  ) 
Speaker of the House of Representatives;  ) 
Chris Murphy, in his official capacity as  ) 
Chairman of the House of Representatives  ) 
Judiciary Committee; Wallace H. Jordan, in  ) 
his official capacity as Chairman of the  ) 
House of Representatives Elections Law  ) 
Subcommittee; Howard Knabb, in his  ) 
official capacity as interim Executive  ) 
Director of the South Carolina State   ) 
Election Commission; John Wells, Chair,  ) 
Joanne Day, Clifford J. Elder, Linda   ) 
McCall, and Scott Moseley, in their   ) 
official capacities as members of the  South ) 
Carolina State Election Commission,  ) 
      ) 

Defendants.  )   
____________________________________) 
 

Before the Panel is Plaintiffs’ motion in limine to exclude certain witnesses identified in 

House and Senate Defendants’ pre-trial disclosures pursuant to Federal Rule of Civil Procedure 

37 and Local Civil Rule 16.02(D)(2).  (Dkt. No. 356).  For the reasons stated below, the Panel 

denies Plaintiffs’ motion. 

I. Background 
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On August 26, 2022, House and Senate Defendants filed Rule 26(a)(3) pre-trial disclosures 

that list several witnesses that are not listed in Defendants’ initial Rule 26(a)(1) disclosures, 

answers to interrogatories, or in any supplement thereto.  Plaintiffs move to exclude these 

witnesses form Defendants’ pre-trial disclosure list as untimely.  (Dkt. No. 356).  The motion is 

ripe for the Panel’s adjudication.  (Dkt. Nos. 368; 400). 

II. Legal Standard 

Rule 37 of the Federal Rules of Civil Procedure provides that “[i]f a party fails to provide 

information or identify a witness as required by Rule 26(a) or (e), the party is not allowed to use 

that information or witness to supply evidence on a motion, at a hearing, or at a trial, unless the 

failure was substantially justified or is harmless.” Fed. R. Civ. P. 37(c)(1). Local Civil Rule 

16.02(D)(2) provides that witnesses identified in the last twenty-eight days of the discovery period 

are presumed to be untimely identified, absent a showing of good cause. 

“[T]he basic purpose of Rule 37(c)(1) [is] preventing surprise and prejudice to the opposing 

party.” S. States Rack & Fixture, Inc. v. Sherwin-Williams Co., 318 F.3d 592, 596 (4th Cir. 2003). 

Thus, the court has broad discretion to determine whether a nondisclosure of evidence is 

substantially justified or harmless. Id. at 597. “[I]n exercising its broad discretion to determine 

whether a nondisclosure of evidence is substantially justified or harmless for purposes of a Rule 

37(c)(1) exclusion analysis, a . . . court should be guided by the following factors: (1) the surprise 

to the party against whom the evidence would be offered; (2) the ability of that party to cure the 

surprise; (3) the extent to which allowing the evidence would disrupt the trial; (4) the importance 

of the evidence; and (5) the nondisclosing party’s explanation for its failure to disclose the 

evidence.” Id. 

III. Discussion 
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Plaintiffs move to exclude certain witnesses listed in House and Senate Defendants’ pre-

trial disclosures as untimely.  (Dkt. No. 356).  House Defendants’ Rule 26(a)(1) initial disclosures 

list ten individuals by name and include: 

“Any party or any witness called by a party.  House Defendants reserve the right to use 
information provided by an opposing party or witness called by an opposing party.  House 
Defendants also reserve the right to use information provided by any other defendant or 
witness called by any other defendant.” 

(Dkt. No. 356-1 at 3).  Senate Defendants’ initial disclosures identify Plaintiffs by name and 

include three categories of witnesses: 

 “All persons, individuals, or entities disclosed by any plaintiff, defendant, or intervenor in 
this action.  All persons, individuals, or entities identified by any plaintiff, defendant, 
intervenor, or third party in any Responses to any Interrogatories, Responses to Document 
Requests, or Responses to Requests for Admission in this action.  All persons, individuals, 
or entities identified by any plaintiff, defendant, or intervenor as a witness in this action.” 

(Dkt. No. 356-2 at 2-3). Plaintiffs’ initial disclosures identify several individuals along with 

“individuals affiliated” with SCNAACP.  (Dkt. No. 326-9 at 3-4).   

On August 26, 2022, House and Senate Defendants filed pre-trial disclosures that list the 

following witnesses that are the subject of the instant dispute: (i) Charles Boykin, Member of the 

SCNAACP and Co-Chair of its Reapportionment Committee; (ii) Steve Love, Member of the 

SCNAACP and Co-Chair of its Reapportionment Committee; (iii) John Ruoff, Plaintiffs’ 

Consultant; (iv) Benjamin Fifield, former ACLU Senior Data Scientist; (v) Breeden John; (vi) 

Senator Chip Campsen; (vii) Senator Shane Massey; and (viii) Senator Luke Rankin (Dkt. Nos. 

328; 329).  Plaintiffs argue the Panel should preclude Defendants from presenting these witnesses 

at trial because they were not disclosed in Defendants’ initial Rule 26(a)(1) disclosures or any 

supplemental disclosure.  Defendants essentially argue the parties’ initial disclosures broadly cover 

categories of individuals that encompass these disputed individuals.   
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The Panel will apply the Southern States factors.  First, the Panel finds the witnesses do not 

present an undue surprise to Plaintiffs.  Plaintiffs concede John, Ruoff, Senators Campsen, Massey, 

and Rankin are listed as potential witnesses in Plaintiffs’ own case at trial. (Dkt. No. 356 at 7).  As 

to Boykin, Love, and Fifield, Defendants deposed these individuals in this litigation, and they are 

clearly affiliated with Plaintiff SCNAACP such that the parties’ initial disclosures encompass 

them. See (Dkt. No. 326-8; 326-9 Plaintiffs’ Initial Disclosures) (identifying any individuals 

affiliated with SCNAACP.); (Dkt. No. 356-2 at 2, Senate Defendants’ Initial Disclosures) 

(incorporating by reference “[a]ll persons, individuals, or entities disclosed by any plaintiff, 

defendant, or intervenor in this action”).  Second, the Panel finds Plaintiffs had the opportunity to 

cure any surprise.  Plaintiffs concede they deposed John along with Senators Campsen, Massey, 

and Rankin.  (Dkt. No. 356 at 8).  Plaintiffs asked questions during Fifield’s deposition and 

concede this opportunity sufficiently cured any surprise.  (Id.).  As to Boykin, Love, and Ruoff, 

Plaintiffs argue these witnesses were not deposed related to the Congressional Plan and therefore, 

Plaintiffs have “no idea what Defendants intend to elicit during testimony . . . [with] little 

opportunity to prepare the witnesses for trial, to prepare cross-examination, or to otherwise cure 

the surprise.”  (Dkt. No. 368 at 11). However, Defendants deposed these individuals in this 

litigation regarding topics such as the Reapportionment Committee and its process and whether 

there was any evidence presented to the SCNAACP Executive Committee to support Plaintiffs’ 

allegations in this litigation.  (Dkt. Nos. 368-1; 368-2; 368-3).  The witnesses are clearly affiliated 

with Plaintiff SCNAACP such that the parties’ initial disclosures encompass them. See (Dkt. No. 

326-8; 326-9); (Dkt. No. 356-2 at 2).  Third, the Panel finds trial will not be disrupted by adding 

the additional witnesses.  Fourth, the Panel finds Defendants sufficiently reserved rights to add 

these witnesses to their Rule 26(a)(3) pretrial disclosures by way of their Rule 26(a)(1) initial 
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disclosures.  Fifth, Defendants generally explain the witness testimony will demonstrate how the 

map was drawn, the intent of the legislators, and reliability of Plaintiffs’ experts.  (Dkt. No. 368).  

The Panel finds the Southern States factors weigh against excluding the disputed witnesses 

identified in House and Senate Defendants’ pre-trial disclosures. 

IV. Conclusion 

For the reasons stated above, Plaintiffs’ motion in limine to exclude Defendants’ witnesses 

as not timely disclosed is DENIED.  (Dkt. No. 356). 

 
United States Circuit Judge 
 
 

 
         

United States District Judge 
 
 

        
                   United States District Judge 
 
 
September 27, 2022 
Charleston, South Carolina 

3:21-cv-03302-MGL-TJH-RMG     Date Filed 09/28/22    Entry Number 409     Page 5 of 5


