
No. CV-20-454 
 

 

IN THE SUPREME COURT OF ARKANSAS 
 

 

BONNIE MILLER, individually and on behalf of ARKANSAS VOTERS FIRST and OPEN 

PRIMARIES ARKANSAS, ballot question committees, 

Petitioners, 
 

v. 
 

JOHN THURSTON, in his official capacity as Arkansas Secretary of State and in his 

official capacity as Chairman of the Arkansas State Board of Election Commis-

sioners; and the ARKANSAS STATE BOARD OF ELECTION COMMISSIONERS, 

Respondents. 
 

ARKANSANS FOR TRANSPARENCY, a ballot question committee; and JONELLE 

FULMER, individually and on behalf of ARKANSANS FOR TRANSPARENCY, 

Intervenors. 
 

 

An Original Action 
 

 

Arkansas State Board of Election Commissioners’ 

Opposition to Petitioners’ Motion to Strike Brief on Counts 1 & 2 
 

 

Petitioners chose to sue SBEC—not the other way round.  They could have 

brought a separate lawsuit against SBEC.  But they didn’t.  And now that SBEC is 

defending itself against Petitioners’ claims, they apparently wish that they had 

brought a separate suit.  By seeking to strike a brief containing nothing but legal 

argument, Petitioners try and limit the arguments that SBEC is allowed make in re-

sponding to this lawsuit.  They do not cite a single case striking a party’s legal ar-

guments based on Rule 12(f )—let alone a case striking a motion itself.  (For the 

Court’s reference, the contested briefs are filed again as Exhibits 1 & 2.)  And Peti-
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tioners’ motion merely underscores that they have absolutely no response whatso-

ever to SBEC’s arguments and are desperate to keep this Court from considering 

those arguments.  This Court should deny Petitioners’ frivolous motion. 

For starters, Petitioners’ motion to strike displays a misunderstanding of 

basic civil procedure.  Rule 12(f ) is a mechanism for striking a “pleading”—not a 

legal argument.  And insofar as they claim SBEC should be barred from defending 

against this lawsuit because it was not party to the Special Master’s proceedings, 

that is entirely Petitioners’ fault.  They did not even obtain a summons from this 

Court to serve SBEC until August 11—the day after the Special Master had al-

ready issued his report.  SBEC can’t be faulted for failing to respond to a pleading 

when Petitioners strategically delayed serving it to keep SBEC from participating 

in that proceeding.  Granting Petitioners’ motion to strike SBEC’s brief or motion 

to dismiss on this basis would reward their own delay in serving a party they chose 

to add to the case. 

Petitioners’ motion to strike is also inconsistent with the position they took 

in Arkansans for Healthy Eyes v. Thurston, CV-20-136.  Despite not even being a 

party to that lawsuit, Petitioners—represented by the same lawyers who represent 

the intervenors in Healthy Eyes—filed an amicus brief to discuss the same legal is-

sues discussed in the SBEC briefing they now seek to strike.  Apparently, Petition-

ers think that civil procedure is a one-way street:  If an argument helps their case, 
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they can make it wherever they please; but if an argument proves that they failed to 

comply with Arkansas’s simple background-check-certification statute, they get to 

decide how it’s discussed.  And at the end of the day, that underscores that they 

have no response to SBEC’s arguments and are desperate to avoid responding to 

them.  Granting the relief they seek here would undermine the fairness of the rules 

of civil procedure. 

CONCLUSION 

For these reasons, this Court should deny Petitioners’ frivolous motion to 

strike. 

Respectfully submitted,  

 LESLIE RUTLEDGE 

 Arkansas Attorney General 

  

/s/ Vincent M. Wagner 

 NICHOLAS J. BRONNI (2016097) 

 Arkansas Solicitor General 

 VINCENT M. WAGNER (2019071) 

 Deputy Solicitor General 

 DYLAN L. JACOBS (2016167) 

 Assistant Solicitor General 

 OFFICE OF THE ARKANSAS 

ATTORNEY GENERAL 

323 Center Street, Suite 200 

Little Rock, Arkansas 72201 

(501) 682-2700 

vincent.wagner@arkansasag.gov 

 

Counsel for SBEC 
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CERTIFICATE OF SERVICE 

I certify that on August 19, 2020, I electronically filed this document with 

the Clerk of Court using the eFlex electronic-filing system, which will serve all 

counsel of record. 

/s/  Vincent M. Wagner 

Vincent M. Wagner 
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