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INTRODUCTION 

On September 26, 2023, Plaintiffs served a “Supplemental and Rebuttal Expert 

Report” offered by their expert, Sean Trende (the “September Report”), that provided 

substantial new expert analysis long after discovery closed. The report’s untimely delivery is 

unjustified and prejudicial to the Commission (as defined in the motion). Accordingly, for the 

reasons that follow, the Commission respectfully moves the Court for an order striking the 

September Report and for an order in limine barring Plaintiffs from offering that report, or 

opinions contained within, at trial.  

FACTUAL BACKGROUND 

1. Plaintiffs filed this case in March 2022 and filed the operative amended 

pleading on April 13, 2022. See ECF Nos. 1 and 8. This Court entered a case management 

order on November 1, 2022, ECF No. 38 (the “Scheduling Order”), which afforded the parties 

five-and-a-half months, until April 14, 2023, for discovery. Id. at 1. It set expert-disclosure 

deadlines of January 18, 2023, for Plaintiffs’ disclosures, and March 8, 2023, for Defendants’ 

disclosures. Id. The Scheduling Order did not set a deadline for rebuttal reports. It established 

a dispositive motions deadline of May 5, 2023, with briefing to end by June 16, 2023. Id.  

Plaintiffs served no discovery requests and took no depositions. They did, however, 

submit two expert reports on the January 18 deadline, including a 120-page report of elections 

analyst Sean Trende, accompanied by three appendices and voluminous backup data. See 

Summary Judgment Joint Appendix, ECF No. 71 (SJ Joint App’x), at JA00308, PageId.988 

(Trende Rep.). Mr. Trende’s report included demonstration house and senate redistricting 

plans designed to “include reasonably configured districts in the Wayne County area with 

Black majority VAPs, while reducing township, county and city splits.” Trende Rep. 22; see 
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also id. at 23–26, 81–84. Mr. Trende also presented polarized-voting analyses focused on 

Detroit-area Democratic primary elections to determine “whether the Black candidate of 

choice can emerge victorious from the Democratic primary,” id. at 27, and those analyses 

were illustrated with numerous charts depicting primary election results and voter preferences 

by race, see id. at 30–33, 37, 39, 40–42, 84–96. In addition, Mr. Trende presented simulated 

redistricting plans that purported to show, among other things, that the Commission’s plans 

“cannot be justified by a supposed desire to achieve a political outcome.” Id. at 111; see also 

id. at 107–118 (Linden), 74–81 (Hickory). 

The Commission responded on its expert-disclosure deadline (March 8) with three 

expert reports, each of which responded to some or all of Mr. Trende’s analyses. SJ Joint 

App’x at JA00001, Report of Lisa Handley, PageID.679; id. at JA00116, Report of Maxwell 

Palmer, PageID.794; id. at JA00227, Report of Jonathan Rodden, PageID.905. Plaintiffs did 

not serve a rebuttal report. 

2. Counsel for the Commission deposed Mr. Trende on April 20, 2023. Mr. 

Trende gave the following testimony that is relevant to this motion: 

First, Mr. Trende testified that although he “wanted to prepare a reply report,” Ex. A, 

Excerpts of Deposition of Sean Trende, 16:25–17:1, he did not do so because of his 

“understanding” that “the scheduling order didn’t allow for it,” which he based on 

“[c]onversation with counsel.” Id. at 16:22–23.  

Second, Mr. Trende testified that he did not prepare or check his demonstration plans 

“with respect to the criteria” of the Michigan constitution. Id. at 57:21–24. Mr. Trende simply 

“ensured that the black populations in all the districts were, in fact, 50 percent plus one” and 

the plans “had as many or less county and township splits” to ensure compliance with “the 
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reasonably configured portion of Gingles.” Id. at 57:2–10. Mr. Trende made clear that he did 

not “view compliance with the other criteria” of the Michigan constitution “as supporting a 

finding of a reasonably configured district,” reasoning that “if, say, a state wanted to draw a 

gerrymander, that ... could [not] trump Voting Rights Act conditions.” Id. at 57:25–58:6.  

Third, for similar reasons he “didn’t look at the partisan fairness of the demonstration 

plan,” given that its purpose was “to illustrate under Gingles Prong 1 that the African-

American community or the black community is numerous enough to constitute a majority 

in a reasonably configured district,” which “would trump the remainder of the requirements.” 

Id. at 49:2–14. Nevertheless, Mr. Trende attested that his existing analyses demonstrated that 

the Commission’s partisan-fairness goals did not explain district configurations better than its 

alleged racial goals. See, e.g., id. at 49:15–50:5; 82:3–83:8; 84:9–85:1. 

Fourth, Mr. Trende stated repeatedly that his opinions depended upon “an analysis of 

primary votes” in Democratic Party primary elections. See, e.g., Trende Dep. 28:23–25. Mr. 

Trende recognized that “primaries” in Michigan legislative races “are tricky to figure out” but 

maintained that “to throw [one’s] hand up and say, we can’t really do it for purposes of a 

primary race” is not “even an option to select.” Id. at 134:12–18. Mr. Trende also 

acknowledge that “we don’t have” “lots and lots of statewide primary election data” and 

maintained that his report made use of the limited information available. Id. at 146:4–7. 

3. On August 29, 2023, after entertaining competing motions for summary 

judgment, the Court issued an order denying Plaintiffs’ summary-judgment motion and 

granting in part and denying in part the Commission’s summary-judgment motion. ECF No. 

81. Two days later, the Court issued a case-management order setting trial for November 1, 

2023, and attendant pre-trial deadlines. ECF No. 82. Although no party requested this 
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expedited schedule, the Court presumably chose this time frame with an eye toward the 

forthcoming 2024 elections. See, e.g., Purcell v. Gonzalez, 549 U.S. 1 (2006). 

4. Nearly a month later, on September 26 (the day the parties’ proposed final 

pretrial order was due), Plaintiffs served a new 35-page expert report by Mr. Trende titled 

“Supplemental and Rebuttal Expert Report of Sean P. Trende.” Ex. B, the September Report. 

The September Report opens by stating that it “clarifies various aspects of my initial report so 

as to simplify the issues the Court will be addressing at trial.” Id. at 2. The September Report 

then begins each section by identifying what it proposes are critiques the Court’s summary-

judgment ruling leveled at Plaintiffs’ evidentiary showing and proceeding to address them. 

See id. at 2, 5, 12, 23. 

First, the September Report addresses “the first issue identified by this Court,” which 

is that Mr. Trende’s prior work “fails to ‘explain whether his proposed map would place each 

plaintiff in a majority-minority district.’” Id. at 2 (quoting SJ Order at 7). The September 

Report then provides a new analysis identifying Plaintiff addresses in his demonstration plans. 

Id. at 2–5. No analysis like that was in his original report. 

Second, the September Report states that “the Court questions whether the districts” 

in Mr. Trende’s demonstration plans “respected ‘communities of interest, partisan fairness, 

or the effect on incumbents.’” Id. at 5 (quoting SJ Order at 7). The September Report then 

proceeds with a new analysis of partisan fairness and communities of interest—the very types 

of analyses Mr. Trende asserted in his deposition were unnecessary.  

Third, the September Report represents that “[t]he Court also suggested that the 

evidence produced so far was insufficient to prove Gingles Prongs 2 and 3.” Id. at 12. It notes 

that “the inquiry is complicated” because “there are no statewide elections featuring a Black 
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candidate against a White candidate in a Democratic primary” and because “[i]t is unclear 

what racial ‘coherence’ looks like in a 15-candidate, low information race,” id. at 12, which 

were the same complications Mr. Trende already understood to exist. The September Report 

then offers a new polarized-voting analysis of primary elections with at least nine new tables. 

See id. at 13–22. 

Fourth, the September Report explains that the Court “left open the possibility 

that ... it is politics, rather than race, that drove the line shapes” in the Commission’s plans.1 

September Report 23. The September Report then proceeds with a partisan-fairness analysis 

of Mr. Trende’s demonstration plans (which he previously asserted he did not, and need not, 

do). And, then, the September Report serves new demonstration plans and performs a 

partisan-fairness analysis on them. See id. at 31–34. 

Finally, Plaintiffs failed to produce any of the “facts or data,” like replication materials, 

with the September Report. However, Fed. R. Civ. P. 26(a)(2)(B)(ii) requires that expert 

reports include disclosure of the “facts and data considered by the witness” that support it. 

ARGUMENT 

 Discovery closed five-and-a-half months ago—the entire length of the discovery 

period—and Mr. Trende was deposed around that time on the understanding that the full 

scope of his testimony had been disclosed. He had the opportunity to tender the information 

contained in his September Report on the Court’s deadlines, and he (and Plaintiffs) made the 

 
1 The sentence excerpted here is drafted incorrectly. It identifies the scenario where “politics, 

rather than race,” predominates as one where “the plaintiffs could prevail on the 14th 

Amendment claim.” September Rep. 23. However, that is a scenario where the Commission 

would prevail. 
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calculated choice not to do so. The September Report is therefore untimely and improper. 

And because it is prejudicial, its contents should be excluded from trial. 

I. MR. TRENDE’S SEPTEMBER REPORT IS NOT PERMITTED BY FED. R. 

CIV. P. 26 

Rule 26 “anticipates that litigants will disclose expert evidence necessary to support 

their case-in-chief in the initial round of expert disclosures.”  United States ex rel. Brown v. 

Celgene Corp., 2016 WL 6542730, at *3 (C.D. Cal. June 29, 2016). Fed. R. Civ. P. 26(a)(2)(B) 

requires that parties produce, in their expert disclosure for retained experts, “a written expert 

report” that “contains ‘a complete statement of all opinions to be expressed’ by the expert and 

‘the basis and reasons therefor.’” Covington v. Memphis Publishing Co., No. 05-2474-DV, 2007 

WL 9710110, *1 (W.D. Tenn. July 27, 2007) (quoting Fed. R. Civ. P. 26(a)(2)(B)), aff’d, 2007 

WL 4615978 (W.D. Tenn. Oct. 16, 2007). Under this framework, Plaintiffs’ expert reports 

were due January 18, 2023, and Plaintiffs served an expansive expert report from Mr. Trende 

on that date. 

The September Report is untimely. Plaintiffs label it both a “rebuttal” and 

“supplemental” report, but neither label works. 

A. If it is a rebuttal disclosure, it is untimely. This Court’s scheduling order did not 

set a rebuttal-report deadline, so the default deadline of Rule 26(a)(2)(D) applies. See, e.g., 

Covington, 2007 WL 9710110, at *2 (finding the “default provision” applicable where the 

“scheduling order did not provide any” rebuttal deadline). The default rule renders a rebuttal 

disclosure is due “within 30 days after the other party’s disclosure,” Fed. R. Civ. P. 

26(a)(2)(D), which in this case was April 7, 2023, see Scheduling Order 1. Plaintiffs did not 

serve a rebuttal report by that date, apparently because they believed rebuttal reports were not 

permitted, see Trende Dep. 16:16–17:4, notwithstanding Fed. R. Civ. P. 26(a)(2)(D) or the 
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ability to timely move the Court for leave to serve a rebuttal report. Regardless, if a rebuttal 

report was impermissible by the default deadline, it is not allowed five-and-a-half months 

later. 

B. The September Report also cannot be justified as a “supplemental” report. The 

obligation to supplement arises “if the party” who served a prior disclosure “learns that in 

some material respect the disclosure or response is incomplete or incorrect.” Fed R. Civ. P. 

26(e)(1)(A).  A “supplemental” report “would consist of ‘correcting inaccuracies, or filling the 

interstices of an incomplete report based on information that was not available at the time of 

the initial disclosure.’” Covington, 2007 WL 9710110, at *3 (quoting Keener v. United States, 

181 F.R.D. 639, 640 (D. Mont. 1998)). See also McNamee v. Nationstar Mortgage, LLC. No. 14-

cv-1948, 2021 WL 4355549, *5 (S.D. Ohio. Sept. 24, 2021). Supplemental disclosures are 

“not intended to provide an extension of the expert designation and report production 

deadline.” Metro Ford Truck Sales, Inc. v. Ford Motor Co., 145 F. 3d 320, 324 (5th Cir. 1998). 

Courts carefully police the line between “‘true supplementation’ (e.g., correcting inadvertent 

errors or omissions) from gamesmanship.” Gallagher v. S. Source Packaging, LLC, 568 F. Supp. 

2d 624, 631 (E.D.N.C. 2008). That is because Fed. R. Civ. P. 26(e) “does not give license to 

sandbag one’s opponent with claims and issues which should have been included in the expert 

witness’ report.” Beller ex rel. Beller v. United States, 221 F.R.D. 696, 701 (D.N.M. 2003).  See 

also, e.g., Saint-Gobain Corp. v. Gemtron Corp., No. 1:04-cv-387, 2006 WL 1307890, at *2 (W.D. 

Mich. May 9, 2006). 

Courts readily strike new expert reports that masquerade as rebuttal or supplemental 

expert reports that in truth are “an attempt to deepen, strengthen or expand existing opinions, 

which is not allowed under Rule 26(e).” Hous. Auth. of the City of Los Angeles v. PCC Tech. Indus., 

Case 1:22-cv-00272-PLM-RMK-JTN   ECF No. 89,  PageID.2111   Filed 10/04/23   Page 12 of 21



 

8 

Inc., No. CV 11-1626 FMO, 2015 WL 13864845, ** 2–3 (C.D. Cal. Mar. 4, 2015). Courts 

have “repeatedly rejected attempts … [at] ‘supplementing’ an expert report with a ‘new and 

improved’ expert report.” Gallagher, 568 F. Supp. 2d at 631. See also, e.g., MicroStrategy, Inc. v. 

Business Objects, S.A., 429 F. 3d 1344, 1353 (Fed. Cir. 2005) (finding a putative “supplement” 

to an initial expert report not a “true supplement” where it “contained new opinions and 

doubled the amount of damages”). Mr. Trende had ample opportunity to offer the opinions 

in the September Report in a timely manner, and Plaintiffs made the calculated judgment not 

to do so. Their eleventh-hour attempt to back-fill their case with new expert analysis is not 

permitted under Rule 26(e). See, e.g., In re Ready-Mixed Concrete Antitrust Litig., 261 F.R.D. 154, 

159–161 (S.D. Ind. 2009) (striking “reply” expert report by plaintiffs’ expert issued in response 

to defendant’s criticism of expert’s opening report, where reply “advance[d] a new price 

premium analysis ... as well as other new analyses ... none of which was developed in the 

original report”).   

Further, the concept of permissible “supplementation does not cover failures of 

omission because the expert did an inadequate or incomplete preparation” the first time 

around.  Rush v. City of Mansfield, No. 1:07cv1068, 2009 WL 454347, *5 (N.D. Ohio Feb. 24, 

2009). See also, e.g., In re Davol, Inc./C.R. Bard, Inc., Polypropylene Hernia Mesh Prods. Liab. Litig., 

No. 2:18-md-2846, 2020 WL 1154809, ** 5–6 (S.D. Ohio Mar. 10, 2020) (expert’s “effort to 

cure his woefully deficient testimony, respond to criticisms of his methodology, and to 

provide new and additional opinions to buttress his claims” was improper supplementation); 

Solaia Tech., LLC v. ArvinMeritor, Inc., 361 F. Supp. 2d 797, 806 (N.D. Ill. 2005) (not “proper 

role” for supplementation for an expert to issue a “much expanded opinion ... prompted solely 

by [the defendant’s] summary judgment motion”); Dinsmore & Shohl, LLP v. Gray, No. 1:14-
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cv-900, 2016 WL 11784514, at *3 (S.D. Ohio Apr. 5, 2016) (similar); Akeva L.L.C. v. Mizuno 

Corp., 212 F.R.D. 306, 310 (M.D.N.C. 2002) (similar).    

Mr. Trende’s September Report is an attempt to “bolster his deficient opinion by 

employing a new methodology” after the Court-ordered case deadlines. Pluck v. BP Oil Pipeline 

Co., 640 F. 3d 671, 681 (6th Cir. 2011). On its face, the September Report offers new analysis 

in response to critiques Mr. Trende perceived in this Court’s summary-judgment opinion. 

First, he read that opinion to criticize the absence of evidence about where Plaintiffs reside in 

his demonstration plans, so he provided that information. September Rep. 2–5. It could have 

been provided in January. Second, Mr. Trende read this Court to fault Plaintiffs for a lack of 

evidence about how his demonstration plans comply with the Michigan Constitutions’ 

criteria, so he offered an analysis along those lines, id. at 5. But Mr. Trende previously testified 

that the inquiry is irrelevant. Trende Dep. 57:2–24. Third, Mr. Trende attempted to bolster 

Plaintiffs’ showing under the second and third Gingles preconditions with new analysis (and 

nine new tables) in response to the Court’s opinion. September Rep. 13–22. But the challenges 

of Michigan legislative primaries were already known to Mr. Trende, Trende Dep. 134:12–

18, and he supposedly crafted his initial report accordingly. Finally, Mr. Trende addressed 

what he understood to be the Court’s opinion that there is a “possibility that ... it is politics, 

rather than race, that drove the line shapes” in the Commission’s plans. September Rep. 23. 

So he purported to analyze the partisan-fairness scores of his demonstration plans, even 

though he previously admitted he “didn’t look at the partisan fairness of the demonstration 

plan,” Trende Dep. 49:2–14. Then, he went further and provided new demonstration plans. 

September Rep. 25, 32–33. Mr. Trende could have provided those plans in his initial report, 

if he (or Plaintiffs) believed the exercise was relevant. 
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Each step of the September Report is a “transparent attempt” to bolster expert-opinion 

“after the weaknesses in” Plaintiffs’ evidentiary showing were revealed. Pluck, 640 F. 3d at 

681. See also Baker v. Chevron U.S.A., Inc., 533 Fed. App’x 509, 520 (6th Cir. 2013) (affirming 

exclusion because “the untimely Third Report was an obvious attempt to bolster a deficient 

opinion”); In re Gadolinium-Based Contrast Agents Prods. Liab. Litig., MDL No. 1909, 2013 WL 

587655, *7 (N.D. Ohio Feb. 13, 2013) (excluding “supplemental reports the sole purpose of 

which was to cure deficiencies the Court previously found in the initial reports”). Each of the 

failings Mr. Trende believes this Court identified arose from purposeful litigation choices. 

“[A] litigant’s failure to buttress its position because of confidence in the strength of that 

position is always indulged in at the litigant’s own risk.” Lujan v. National Wildlife Federation, 

497 U.S. 871, 897 (1990). “It is implausible to suggest ... that parties will initially present less 

than their best expert evidence in the expectation of a second chance should their first try 

fail.” Weisgram v. Marley Co., 528 U.S. 440, 455 (2000). But that is what Plaintiffs admit they 

are doing here, and the Court should reject that attempt as improper and prejudicial.2 

II. PLAINTIFFS CANNOT SHOW THAT THE UNTIMELY DISCLOSURE OF 

THE SEPTEMBER REPORT IS SUBSTANTIALLY JUSTIFIED OR 

HARMLESS TO AVOID AUTOMATIC EXCLUSION UNDER FED. R. CIV. 

P. 37(C)(1).  

The orderly presentation of expert evidence is essential to allow for proceedings free 

from unfair surprise.  Courts enforce this principle, in part, through Fed. R. Civ. P. 37(c)(1), 

 
2 In an October 3, 2023, email, Plaintiffs’ counsel characterized the September Report as 

“demonstrative and summary graphics that merely rearrange or summarize facts already 

published in [Mr. Trende’s] initial report.” Exhibit C. That explanation lacks credibility, as 

the September Report states it is responding to the Court’s criticisms and contains new 
demonstrative plans, analyses Mr. Trende expressly testified were irrelevant, and information 

(like Plaintiffs’ addresses) clearly outside the scope of his opening report. The September 

Report is labeled “rebuttal” and “supplemental” for a reason—which is that it is not a mere 

rearrangement or summarizing of facts already disclosed.  
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pursuant to which a party’s failure without “substantial justification” to timely disclose 

information required by Fed. R. Civ. P. 26(a) or 26(e) results in the automatic exclusion of 

such information at trial, unless the failure is “harmless.” See Dickenson v. Cardiac & Thoracic 

Surgery of E. Tenn., P.C., 388 F. 3d 976, 983 (6th Cir. 2004); King v. Ford Motor Co., 209 F. 3d 

886, 900–01 (6th Cir. 2000).   

The factors that guide a court’s analysis as to whether a failure is substantially justified 

or harmless include: “(1) the prejudice or surprise to the party against whom the evidence is 

offered; (2) the ability of the party to cure the prejudice; (3) the likelihood of disruption to the 

trial; and (4) the bad faith or willfulness involved in not disclosing the evidence at an earlier 

date.” Walker v. Eagle Press & Equipment Co., Ltd., No. 03-72850, 2007 WL 907268, *7 (E.D. 

Mich. Mar. 23, 2007) (quoting David v. Caterpillar, Inc., 324 F. 3d 851, 857 (7th Cir. 2003)). It 

is Plaintiffs’ burden, as the “non-moving party,” to “show that the non-disclosure was 

harmless or substantially justified.” Mid America Solutions, LLC v. Merhcant Soltions Int’l, Inc., 

No. 1:15-cv-563, 2016 WL 7009783, *5 (W.D. Mich. Dec. 1, 2016) (citing SPX Corp. v. Bartec 

USA, LLC, 574 F. Supp. 2d 748, 755–57 (E.D. Mich. 2008)). Plaintiffs cannot meet their 

burden to show their untimely disclosure was substantially justified or harmless.  

A. There was no good-faith reason why Mr. Trende’s new opinions could not have 

been disclosed prior to the close of discovery. No data needed to render Mr. Trende’s new 

opinions was withheld by the Commission or otherwise unavailable to Plaintiffs during the 

discovery period. Rather, Mr. Trende testified in his deposition that while he wanted to draft 

a second report, Plaintiffs’ counsel informed him that he was not “allow[ed]” to submit a new 

report. Trende Dep. 16:22–23. Moreover, as described, Mr. Trende’s choices were deliberate, 

and his September Report is an episode of buyer’s remorse. Plaintiffs later changed their legal 
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position, but the result of this eleventh hour about-face was to sandbag the Commission with 

the expansive new September Report just five weeks prior to trial. That is not good faith or 

substantial justification under any reasonable definition. 

B. Nor is Plaintiffs’ new report harmless. “When a party fails to ... provide the 

[expert] disclosures required by Rule 26(a)(2) in accordance with the court’s scheduling order, 

‘[d]isruption to the schedule of the court and other parties in that manner is not harmless.’”  

People v. Kinder Morgan Energy Partners, L.P., 159 F. Supp. 3d 1182, 1193 (S.D. Cal. 2016) 

(striking untimely report that was “essential to proving the [plaintiffs’] case-in-chief” where 

plaintiffs served the report on the defendant “at the last possible moment” in the discovery 

schedule). Here, as noted supra, Mr. Trende testified that he regarded communities-of-interest 

and partisan-fairness as irrelevant analyses to perform on his demonstration plans; his new 

report sets forth expansive and previously undisclosed opinions on these and other topics, to 

the Commission’s considerable surprise. See Vance, by and through Hammons v. United States, 

No. 98-5488, 1999 WL 455435, *5 (6th Cir. 1999) (unreported) (holding untimely disclosure 

was not “harmless” where “the defendant did not know th[e] other opinions the expert would 

state until the supplement was filed”).  

It is no defense for Plaintiffs to argue that the Court could cure any harm flowing from 

their tardy report by re-opening discovery (which closed several months ago), to make Mr. 

Trende available for a second deposition, and to allow the Commission’s experts to fully 

analyze his new report and prepare new rebuttal reports before trial begins. Such efforts 

amount to a tit-for-tat expert arms race that leads to more and more expert evidence, 

significantly greater cost, and disorder—the exact opposite of an orderly system of discovery 

that promotes efficiency and allows trials to be decided on the merits, not by ambush. See, e.g., 
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Akeva L.L.C., 212 F.R.D. at 310 (“To construe supplementation to apply whenever a party 

wants to bolster or submit additional expert opinions would [wreak] havoc [on] docket control 

and amount to unlimited expert opinion preparation.”); Beller, 221 F.R.D. at 695 (holding 

that to permit a party to avoid summary judgment through an untimely supplemental expert 

report “would create a system where preliminary reports could be followed by supplementary 

reports and there would be no finality to expert reports, as each side, in order to buttress its 

case or position, could ‘supplement’ existing reports and modify opinions previously given”). 

Moreover, this Court expedited trial in this case. Counsel for the Commission are 

preparing for trial under difficult conditions, given scheduling conflicts in other matters.3 And 

the Commission’s experts are also preparing for trial on an expedited basis and are not in an 

optimal position to provide new analyses. And they should not have to, given that the 

Commission’s reports were due last March.  

C. It would also be incredibly disruptive to the litigants and the trial calendar to 

re-open discovery, potentially resulting in more expert reports and more depositions, with 

under 30 days to go before trial in a case where Plaintiffs identified over 20 witnesses. ECF 

No. 85. That course of action would impose a substantial and asymmetric burden on the 

Commission, its experts, and its counsel, in the final phases of trial preparation. As a member 

of this Three-Judge Panel explained in an opinion affirming the striking of a party’s expert 

report for failing to comply with Rule 26(a)(2)(B), it is not fair to force the Commission (the 

non-offending party) to bear that burden: 

Every violation of the Rules has consequences; the question is who will bear 

them. Too often the consequences are borne only by the innocent party, who 
must live with the violation (here, a useless report) or else pay to brief and argue 

 
3 The Commission’s lead counsel will be trying Nairne v. Ardoin, No. 3:22-cv-178, in the 

Middle District of Louisiana for two weeks commencing November 27, 2023. 
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a motion to compel the offending party to do what the Rules required it to do 

all along. Better instead to make the offending party pay a price, and thereby 

also to remind others that they, too, should comply the first time. 

R.C. Olmstead, Inc., v. CU Interface, LLC, 606 F.3d 262, 277–78 (6th Cir. 2010) (Kethledge, J. 

concurring). The Commission respectfully submits that neither it, nor the voters of Michigan 

(who must live with the results of this litigation), should not have to pay the price for Plaintiffs’ 

noncompliance with Rule 26 and the Court’s Scheduling Order.  

CONCLUSION 

For the foregoing reasons, the Court should enter an order striking the September 

Report and an order in limine precluding Plaintiffs from offering the September Report, or the 

opinions or analysis contained within it, at trial or otherwise. 
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2 SOUTHERN DIVISION

3
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21 April 20th, 2023, at 9:00 a.m.
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1 other expert reports, I'm not aware of them.

2    Q.  Do you know Dr. Brad Lockerbie?

3    A.  I'm familiar with him.

4    Q.  Okay.  Are you aware that he is serving as an

5 expert witness in this case for plaintiffs?

6    A.  Yes.

7    Q.  Did you have an understanding of Dr. Lockerbie's

8 work in this case when you prepared your report?

9    A.  I believe he came on board during the course of

10 my report preparation, so not during the entire part of

11 it, but by the time I was completed, I was aware -- or

12 the report was completed, I was aware that he would be

13 addressing the Senate factors, or at least an expert

14 would be addressing the Senate factors.  I'm not sure I

15 knew it was him.

16    Q.  Okay.  I heard you talk about reviewing the

17 reports of Dr. Rodden, Dr. Palmer, and Dr. Handley.  Did

18 you file any reply expert report in this case in

19 response to their reports?

20    A.  No.  My understanding is the scheduling order

21 didn't allow for it.

22    Q.  Okay.  How did you come to that understanding?

23    A.  Conversation with counsel.

24    Q.  Okay.  Did you want to prepare a reply report?

25    A.  I wanted -- yes, I wanted to prepare a reply
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1 report before I even read their reports, because I think

2 it's always better to try to get -- you know, respond to

3 criticisms of your work, and I assumed there would be

4 criticisms incoming.

5    Q.  Okay.  I understand you co-authored a book called

6 the 2014 Almanac of American politics; is that right?

7    A.  That's right.

8    Q.  Okay.  And here I'm referring to a reference you

9 make on Pages 2 to 3 of your report, if it's helpful for

10 you to see it.  But I saw there that you referenced your

11 work as focusing on researching the history of and

12 writing descriptions for many of the newly drawn

13 districts, including tracing the history of how and why

14 they were drawn the way that they were drawn; is that

15 right?

16    A.  That's right.

17    Q.  Okay.  Is it fair to say there are a variety of

18 reasons why electoral districts are drawn the way

19 they're drawn?

20    A.  There can be.

21    Q.  Is one of those reasons the geographic shape of

22 the state?

23    A.  Yes.  The geographic shape of the state would

24 constrain the drawing of districts.

25    Q.  And would a factor like population density affect
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1             MR. PATTWELL:  Objection; form.

2    A.  My understanding of whether a district performs

3 is whether it elects the minority candidate of choice.

4 But if it elects someone who was rejected by the

5 minority community, I think it pretty clearly did not

6 elect the minority candidate of choice.

7    Q.  I'd like to turn to Gingles and candidates of

8 choice, and understand your view on whether Gingles can

9 be satisfied where the black community does not coalesce

10 behind a preferred candidate?

11    A.  So I think this is another interesting legal

12 question that you all are likely going to have to fight

13 about and the judges decide.

14        My understanding is that that would almost

15 certainly have to be the case, because the Voting Rights

16 Act was enacted at a time where the south was, for all

17 intents and purposes, a one party state, and it was

18 amended -- well, the substantial amendment adding the

19 effects test, which gave rise to Gingles, occurred in

20 1982, where at the state legislative, and I would still

21 say the congressional level, the south was largely a one

22 party state.

23        So it implies an analysis of primary votes, and

24 as one of your experts ably notes, primaries can be

25 complicated with multiple candidates running.  I think
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1 candidate.

2    Q.  Let's focus on that one, Mr. Trende -- the

3 partisan fairness criteria.  What kind of an analysis

4 did you conduct in your report on the partisan fairness

5 of your demonstration plan?

6    A.  Well, I didn't look at the partisan fairness of

7 the demonstration plan, because this isn't necessarily a

8 plan that would be recommended to the Commission to

9 enact.  It's to illustrate under Gingles Prong 1 that

10 the African-American community or the black community is

11 numerous enough to constitute a majority in a reasonably

12 configured district, which is a Voting Rights Act

13 analysis under 13-A, which would trump the remainder of

14 the requirements.

15    Q.  And what kind of partisan fairness analysis did

16 you run on your simulations?

17    A.  So for the simulations I took all the results and

18 calculated the partisanship of the districts that were

19 drawn, and while there were some slight deviations from

20 what you would expect from a neutral politically drawn

21 map, which I suspect may be downstream of an attempt to

22 lower partisan fairness metric, it doesn't explain the

23 extent of the deviations when it came with respect to

24 race.

25    Q.  So I asked a slightly different question.  It
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1 like this?

2    A.  Well, I ensured that the black populations in all

3 the districts were, in fact, 50 percent plus one.  I

4 ensured that it -- again, keeping with the instructions,

5 that it was -- had as many or less county and township

6 splits, and that's in keeping with the reasonably

7 configured portion of Gingles, and that they were

8 roughly as compact or better than the enacted plans --

9 again, keeping with the reasonably configured portion of

10 Gingles.

11    Q.  So I hear you identifying county splits and

12 compactness as checks you ran on the demonstration map.

13 Are there any other of the criteria listed that you also

14 checked --

15    A.  Go ahead; finish your question?

16    Q.  -- in your demonstration maps?

17    A.  City and township splits.

18    Q.  Okay.  Criteria F?

19    A.  Yes.

20    Q.  And G; is that right?

21    A.  Yes.  But those weren't checked with respect to

22 the criteria here.  They were checked with respect to

23 reasonably configured districts, which is part of the

24 numerosity analysis of Gingles.

25    Q.  And wouldn't you view compliance with the other
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1 criteria as supporting a finding of a reasonably

2 configured district?

3             MR. PATTWELL:  Objection; form.

4    A.  No.  I can't imagine that if, say, a state wanted

5 to draw a gerrymander, that that could trump Voting

6 Rights Act conditions.  Just because a state has some

7 law or criteria it's following, I don't think that would

8 necessarily go into a reasonably configured district

9 analysis.  I mean, that would kill the voting rights, if

10 Alabama could just say, we wanted to draw seven

11 republican districts, so we gutted the African-American

12 district.  That would be absurd.

13    Q.  Is that what the Michigan criteria is requiring

14 here?

15    A.  No.  I'm just giving an example of why the fact

16 that a state offers up criteria -- that can't be the

17 reasonably configured district analysis, otherwise that

18 would lose meaning.

19    Q.  Okay.  Let's move to Page 27 of your report.  At

20 the bottom of Page 27 and the top of Page 28 you

21 reference a Handley report; do you see that?

22    A.  Yes.

23    Q.  Is this the report that Dr. Lisa Handley prepared

24 for the Commission during the map drawing phase?

25    A.  Yes.  I believe it refers to -- and again, I'm
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1 black voters?

2    A.  Again, I don't think I made a specific finding

3 with respect to District 6, although I think it's fairly

4 clear, at least, that Whitmer is the candidate of choice

5 of white voters.

6        When I approach this as spelled out at the

7 beginning of that section on the 2018 gubernatorial

8 election, one way I agree with Dr. Palmer is that, you

9 know, these multi-candidate primaries are tricky to

10 figure out, and different than your traditional

11 republican democratic race.

12        Where I disagree with Dr. Palmer is that he seems

13 to want -- my interpretation of his report is he seems

14 to throw his hand up and say, we can't really do it for

15 purposes of a primary race, and I don't think that's

16 even an option to select.  So I don't think it's

17 sensible to keep that 50 percent threshold for a three

18 or four person race.

19    Q.  Okay.  I'd like to understand why you think it's

20 obvious that Whitmer was the white candidate of choice

21 in District 6, where I see a certain amount of overlap

22 between the lower 95 and upper 95 for both Thanedar and

23 Whitmer for white voters?

24    A.  Well, first, it's not clear.  It's a significant

25 amount of overlap, because just by looking at these
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1 which elections to use based on years or the geographic

2 area the election covers -- for example, statewide

3 versus regional versus local?

4    A.  I mean, if we had lots and lots of statewide

5 primary election data, it could be probative, but

6 unfortunately we don't have a whole lot of that,

7 especially not of the types that would raise these types

8 of issues.  That's why Dr. Handley, to the extent she

9 focuses on statewide, focuses on the Thanedar Whitmer

10 race, same as I do.

11    Q.  Let's introduce as Exhibit 7 --

12

13    (Defendant's Exhibit 7 marked for identification.)

14

15    Q.  Do you recognize what this is, Mr. Trende?

16    A.  Yes.  This is the expert report of Maxwell

17 Palmer, Ph.D., dated March 4th, 2023.

18    Q.  And is this the report that you reviewed in

19 preparing for this deposition?

20    A.  Yeah.  Of the three reports, this is probably the

21 one that I gave the most 30,000-ish foot review of, but

22 yes.

23    Q.  Which one is the one that you spent the most time

24 on?

25    A.  Probably Dr. Rodden's.
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1 STATE OF OHIO)

2 COUNTY OF MADISON)       SS:  CERTIFICATE

3

4        I, Emma Jane Troyer, a Notary Public within and

5 for the State of Ohio, duly commissioned and qualified,

6        DO HEREBY CERTIFY that the above-named SEAN

7 TRENDE was by me first duly sworn to testify the truth,

8 the whole truth, and nothing but the truth.

9        Said testimony was reduced to writing by me

10 stenographically in the presence of the witness and

11 thereafter reduced to typewriting.

12        I FURTHER CERTIFY that I am not a relative or

13 attorney of either party, in any manner interested in

14 the event of this action, nor am I, or the court

15 reporting firm with which I am affiliated, under a

16 contract as defined in Civil Rule 28(D).

17        IN WITNESS WHEREOF, I have hereunto set my hand

18 and seal of office at Plain City, Ohio, on this 25th day

19 of April, 2023.

20

21
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This supplemental and rebuttal expert report clarifies various aspects of my initial report 

so as to simplify the issues the Court will be addressing at trial. For ease of readability, it follows 

the structure of this Court’s analysis in its August 29, 2023 Order Denying Plaintiffs’ Motion for 

Summary Judgment and Denying in Part the Defendants’ Motion for Summary Judgment 

(“Order”). While I can and will provide testimony at trial that mirrors the substance of this report, 

I submit this report now so that Defendants’ counsel and the Court have adequate time to digest it 

before the beginning of the November trial. 

I. Gingles Prong 1 

A. Plaintiff addresses. 

The first issue identified by this Court is that the Expert Report of Sean P. Trende, dated 

Jan. 18, 2023 (“Trende Report”), fails to “explain whether his proposed map would place each 

plaintiff in a majority-minority district.” Order at 7. This factual contention could be explored by 

individual plaintiffs at trial. But rather than wasting the Court’s time by asking Plaintiffs to find 

their addresses (which have already been disclosed) on the Demonstration Plan that I previously 

provided, counsel have requested that I draw those addresses on the Demonstration Plan in the 

following two demonstrative exhibits and create a demonstrative table that summarizes the data.  

Individual maps are collected in Exhibit A. 
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B. Reasonable configuration. 

The Court also concluded that Plaintiffs had not yet determined that the districts were 

“reasonably configured.”  In particular, the Court questioned whether the districts respected 

“communities of interest, partisan fairness, or the effect on incumbents.” Order at 7. As an initial 
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matter, the Demonstration Plans here do outperform the Hickory and Linden maps in terms of 

reducing the number of county and municipal splits. 

As to partisan fairness, reducing Black voters’ opportunity to elect their candidate of choice 

to achieve some partisan outcome would seem to strike at the core of the Voting Rights Act.  

However, the actual partisan fairness scores of the maps are factual matters that can be easily 

calculated. They are reported in the Demonstrative Exhibits below.   

It is difficult to assess whether any of these measures are too extreme, because there is no 

agreed upon threshold for how large a score can be before it becomes extreme.  Regardless, the 

Demonstration Plans perform comparably to the enacted maps across a variety of metrics and 

datasets.  Using the most recent, most predictive data, the maps would likely perform a bit better 

for Democrats than the Hickory or Linden maps. I also examine the scores using all statewide 

elections dating back to 2016 – that is, the races that occurred after Donald Trump became the 

Republican nominee for president and transformed the suburban party coalitions.  I also include 

scores using all statewide races dating back to 2012, as preferred by Dr. Rodden.  This is also 

discussed further under the 14th Amendment. 
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 Communities of interest are likewise a difficult thing to measure, as they are amorphous 

will-o’-the-wisps that can serve as post-hoc rationalizations from map-drawers to hide what 

motivations actually moved a mapmaker.  But we can make some base evaluations.  First, it is 

unclear how seriously Detroit-area communities of interest were taken in the Hickory and Linden 

Plans, since the maps took the Black areas of Detroit and subsumed them within heavily White 

areas in adjacent counties, splitting badly county and municipal lines in the process.  Second, the 

Demonstration Maps will maintain any community of interest outside of the Detroit area, since 

those districts are unchanged.  

Perhaps most importantly, scholars have observed that by respecting county and municipal 

lines, a map maker will naturally respect communities of interest. See Gardner, James A., What Is 

‘Fair’ Partisan Representation, and How Can It Be Constitutionalized? The Case for a Return to 

Fixed Election Districts, 90 Marq. L. Rev. 555 (2007) (observing that respect for county and 

municipal lines is an important part of respecting communities of interest).  Thus, it is unsurprising 

that the Demonstration Map keeps many formally identified Communities of Interest together.  To 

illustrate this, the following communities are taken from the Szetala Report.  This is factual 

information that can be verified from the data produced in this matter: 

1. Bengali COI – The Bengali population is concentrated in “Banglatown,” to the 

northwest of Hamtramck.  It is kept intact in the Demonstration House Plan as well as the Hickory 

Plan.  In is kept intact in the Linden Plan, as well as in the Demonstration Senate Plan. 
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The following chart shows the location of the “Banglatown” precincts in the Hickory and 

Linden maps (top) and the two remedial maps (bottom) 

 

2. Jewish COI -- The “Jewish COI” is described as “Berkley, Commerce Township, 

West Bloomfield, Bloomfield Hills, Birmingham, Franklin, Farmington, Farmington Hills, Royal 

Oak, Oak Park, Huntington Woods, Walled Lake, and Southfield.”  Obviously these areas have too 

much population to fit into a single district. They are split among 9 districts in the Demonstration 

House Plan. The Hickory Plan splits them among 11 districts.  The Linden Plan splits them among 

7 districts while the Demonstration Senate Plan splits them among 5.  This is show below: 
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3. Indigenous COI – This is not at issue here. 

4. LGBTQ+ COI – This is described as “Southfield, Oak Park, Pleasant Ridge, 

Huntington Woods, Ferndale, Hazel Park, and the Detroit neighborhood of Palmer Park.” These 

cities and neighborhoods are split between 3 districts in the Demonstration House Plan.  They are 

split between 6 in the Hickory Plan.  They are split between three districts in the Linden Plan, as 

well as in the demonstration plan. 
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5. Sikh COI – This is described as Troy and Rochester Hills, which are too large to fit 

into a single district.  The Demonstration House Plan splits them among 3 districts.   Notably, 

Rochester Hills, where the Gurudwara is located, is kept intact under this map.  The Hickory plan 

splits them among three districts as well, and keeps Rochester Hills in a single district.  The Linden 

Plan marginally splits them into two districts while the Demonstration Senate Plan keeps them 

intact. 

Case 1:22-cv-00272-PLM-RMK-JTN   ECF No. 89-2,  PageID.2144   Filed 10/04/23   Page 11 of
36



11 
 

 

6. East Oakland/West Macomb API and Chaldean COI – As reported above, the maps 

split Rochester Hills and Troy a similar number of times.  The extra split in the Linden Map does 

not impact heavily API districts. 

7. MENA COI – Dearborn is split as little as possible in the Demonstration House 

Plan.  Dearborn Heights, Melvindale and Hamtramck are all kept intact.  In the Hickory Plan, 

Dearborn is split in half, while a precinct of Dearborn Heights is split off from the district.  

Melvindale is kept intact.  The Linden Plan keeps all four locations intact as does the 

Demonstration Senate Plan. 

II. Gingles Prong 2 and Gingles Prong 3. 
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The Court also suggested that the evidence produced so far was insufficient to prove 

Gingles Prongs 2 and 3.  This portion of the inquiry is complicated by two things.  First, there are 

no statewide elections featuring a Black candidate against a White candidate in a Democratic 

primary, which would give the “cleanest” look at polarization.  With statewide races the same 

candidates are running everywhere, so you can reconstitute the races under new lines and explore 

polarization in this way.  You can’t do that with legislative primary elections, especially since in 

addition to different candidates, you have different numbers of candidates in various districts.  

Second, we are dealing with primary elections, unlike the typical VRA case that looks at 

general elections. This is a much more complicated endeavor, as you will frequently have 

incumbents who face only token opposition, or multi-candidate fields where 30% is enough to 

create a convincing victory.  It is unclear what racial “coherence” looks like in a 15-candidate, low 

information race.  Despite these complications, when the VRA was passed and amended, much of 

the focus was on the Democratic primaries, as Republicans had not yet become fully competitive 

in the South.  There must be a way to engage in this analysis. 

One thing in particular that I suggested in my initial report was that Black candidates of 

choice fared particularly poorly in open seats, and that as candidates retire or are forced out by 

term limits, the already-poor track record of Black candidates of choice will fall even further.  To 

assist the Court in answering questions about Black cohesion and White bloc voting, as well as 

how things work in the Detroit area in open primary elections, I’ve prepared the following tables.  

These tables report the combined findings of Dr. Handley and myself regarding racially polarized 

voting in open Democratic primaries in districts with at least 20% BVAP.   

The tables have a number of useful properties.  First, the year, district number, and District 

BVAP are reported.  The data are first reported sequentially. The next four columns show the 
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percentage of the Black vote won by the 1st- and 2nd- choice candidates of Black voters.  The next 

four columns show the percentage of the White vote won by the 1st- and 2nd-choice candidates of 

White voters.  The next column shows how much the Black candidate of choice won or lost the 

primary by.  

Finally, the last column shows the percentage of the white vote the leading Black candidate 

won, in all races, and in races where the leading White and Black candidates were different. 

Black candidates are shaded in grey. 

  

 A few things should be apparent.  First, the open seats tend to polarize by candidate skin 

color.  Almost every leading candidate among Black voters is Black, while every leading candidate 

among White voters except one is White.  Of course, White voters had little choice, as all the 

candidates running in Senate District 4 in 2018 were Black.  Thus, in every open race where White 

voters had a choice, they preferred a White candidate. 
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 In fact, White voters in the Detroit area gave the Black candidate of choice on average just 

14.7% of the vote in polarized elections, and 21.3% of the vote in all elections.  The first choice 

of Black voters is almost never the even the second choice of White voters. 

 We also see numerous instances of Black cohesiveness.  In particular, the races where the 

second-choice candidate was White, Black voters typically cohere around a single Black candidate. 

Interestingly, Black voters did show cohesiveness around White candidates in Senate District 11 

in 2018 and Senate District 6 in 2022.  The cases where cohesiveness is less clear are instances 

where two Black candidates competed effectively for that vote.  On average, the top choice of 

Black voters ran 16 percentage points ahead of White voters. 

 We can also organize the above chart by BVAP: 

 

 This helps us see the danger of the reduced BVAPs the MICRC imposed upon the current 

map.  Black candidates of choice were already struggling to win, even in races where the BVAPs 

were reasonably high.  This is because White voters overwhelmingly rejected the Black candidate 

of choice.  The Black candidate of choice did have success in Senate District 11 with some 

regularity, although the 2014 win was by a very small margin.  But taken as a whole, these data 

suggest that, in open races, there is a high degree of Black cohesiveness, White voters tend to vote 
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in a bloc to oppose the Black candidate of choice, White voters tend to reject Black candidates 

when given an option, and Black candidates of choice have struggled in sub-50% BVAP districts. 

 House districts are more of the same. 

 

 Because Dr. Handley did not always report her point estimates in her Report to the 

Commission, I do not have details for some of these races; if I had made point estimates available 

to counsel with my initial report, I provided them here.  Otherwise, I simply note there whether 

she found “no polarization.”  If polarization was present, I report whether the Black candidate of 

choice won or lost.  
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Once again, Black candidates are rejected by White voters when a feasible alternative is 

present in open races.  Indeed, these data suggest that there has never been a circumstance where 

a Black candidate ran ahead of a viable White candidate among White voters in an open seat.  On 

average, the Black-preferred candidate ran 13 points ahead of the 2nd choice candidate among 

Black voters.   

 

And, once again, the White electorate tended to reject those choices.  On average, White 

voters gave just 12.4% of the vote to the Black candidate of choice in elections where polarization 

occurred, and just 17.2% overall.  Of the 27 races listed, there are only six instances of White and 

Black voters rallying around the same candidate. 

We can once again sort by BVAP: 
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 Black candidates of choice won only one open race in sub-50% districts. In that race, Black 

voters preferred Isaac Robinson, a White candidate who narrowly won in a crowded field.  Even 

in the higher BVAP districts, Black candidates of choice never win by the margins that the BVAP 

percentages would suggest. 

 It may also be useful to know which of the above races may be useful for understanding 

which districts. As a threshold matter, understanding the general tendencies in a region can be 

useful in understanding specifics, especially where there are relatively few datapoints.   

The following two tables should be read in rows. The numbered rows look at the challenged 

districts remaining in the case. As you read across the rows, you can see what percentage of the 

district’s population was taken from which district in the Benchmark Plan.  Thus, you can see that 
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Linden 1 took 10.9% of its population from the 1st District, 12% of its population from the 2nd 

District, 13.5% of its population from the 3rd District, and so forth.  Thus, we can see that all of the 

Senate districts explored above are relevant to at least one challenged district.  There are also 

additional districts that, because of the sprawling nature of the Linden Plan, donated population to 

challenged districts.  But because the BVAPs of these districts were typically so low, it was unclear 

whether analyses of these districts would result in useable data.  This is once again a factual matter 

easily calculated from data already produced in this litigation. 

   

Likewise, all of the House races described above, with the exception of 8, 10, 11, 12, 16, 

29, 35 and 37 donated at least some population to one of the challenged districts. 

  

 Finally, on the basis of the above tables, we can collect the EI analysis for the Benchmark 

districts that fed into the remaining Challenged Hickory and Linden districts. I have only reported 

the data for districts that fed at least 15% of the population of a given Hickory or Linden Districts. 
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Some districts did not have an EI analysis performed by either Dr. Handley or myself; those 

districts are marked with missing data. 
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We see the same organization of data for the House. 
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III. 14th Amendment 

The Court also left open the possibility that plaintiffs could prevail on the 14th Amendment 

claim because their distended districts were needed to achieve partisan balance, and that it is 

politics, rather than race, that drove the line shapes.  The problem with this is obvious: The maps 

already in this case demonstrate that the claim is flatly false.  Even a cursory examination of the 

precincts and maps from the Detroit area makes this plain. 

The Senate Demonstration Plan, for example, demonstrates that it is not necessary to draw 

districts from Troy and Sterling Heights to the Detroit River in order to achieve a fair partisan 

outcome.  Its partisan fairness scores are substantially similar to those in the Linden Plan, yet it 

does not crack the Black community.  The reason for this is simple.   As I explained to counsel in 

my deposition, much of Oakland County is now either Democratic or swing territory.  While 

pairing those voters with voters in downtown Detroit might have been necessary in 2012 to create 

Democratic districts, it is simply wrong as a factual matter to assert that is still the case.  

Indeed, to the extent that there is any difference at all in partisan fairness between the two 

maps, it is not due to the way that the Detroit area districts are drawn. The following two 

demonstrative maps and tables, based on the commission’s data, show that the partisanship of the 

districts in Wayne, Oakland and Macomb counties are nearly identical as between the Linden Plan 

and the Senate map.  This is true even using all elections from 2012-2020 as the basis for 

partisanship, which will tend to overstate present Republican strength in this area. 
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To the extent the Demonstration Senate Map exhibits different partisan fairness scores than 

the Linden Map, it is not because of anything in the Detroit area.  Instead, it is because the 

Demonstration Map chose not to split Ann Arbor, and to keep a district tight around that city.  This 

created a Republican and a Democratic district in Jackson and Washtenaw counties, where the 

Linden Plan has two Democratic districts.  Regardless of the wisdom of this choice, it sheds no 

light on whether districts had to extend across the city of Detroit well into Oakland County. 

Indeed, if we draw the two districts in the Ann Arbor area roughly the same way as does 

the Linden Plan (which does not impact any precinct in the Detroit area), the partisan fairness 

metrics between the Linden Plan and the Demonstration Plan are not just similar; they are virtually 
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indistinguishable.  It is patently false that the districts had to be drawn the way that they were 

drawn in order to achieve a preferred partisan outcome. 

 

 

Note that this isn’t intended as an additional demonstration map.  It simply shows that the 

existing Demonstration Map proves that you do not need grotesquely shaped districts that 

intentionally crack Detroit’s Black population in order to achieve partisan fairness, and that any 

claim that this is the case is merely pretextual. 

 It is true that the Hickory Plan does include two additional districts that are marginally 

Democratic, when compared to the Demonstration Plan (because the plan concepts are very 

different in this area, it is difficult to get a direct comparison of districts).   
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It is also clear, however, that this is not in any way related to the “spoke” concept that the 

MICRC implemented. This is because, as I noted in my opening report, there aren’t many 

Republican precincts in the “spoke” districts.  Of course, I utilized the 2020 presidential election 

data to measure partisanship in my report, since it is the most probative and does not include data 

from an Oakland County political scene that no longer exists.  
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But even using the 2012-2020 data relied upon by Dr. Rodden, this largely holds true. In 

the 12 “spoke” districts implemented in the Hickory Map (5, 6, 7, 8, 10, 11, 12, 13, 14, 16, 17, 18), 

there are a total of 630 precincts (using 2020 lines).  Of these, there are only 37 precincts where 

Republican candidates totaled more votes than Democratic candidates.  Moreover, these precincts 

are geographically dispersed: 

 

The population of all of these precincts combined is 80,167, which is not even enough 

population to constitute a single district; no cluster has a population of even half of a district. 

Moreover, as the following demonstrative illustrates, it is trivial to rearrange the precincts 

in the Hickory Map to create both districts that will protect minority voting rights and satisfy the 

desire for partisan fairness, thus rebutting the claims of defendants.  This features 9 majority-Black 

Detroit-area districts (a tenth could easily be created by rearranging the non-spoke districts 1, 3 

and 4) and only one district that crosses the border between Wayne and Oakland/Macomb counties.  

Most importantly, it only rearranges the precincts in the “spoke” districts; everything else in the 

Hickory Map remains intact.  None of the re-arranged “spoke” districts has an index favoring 
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Republicans; the least Democratic is District 5, which is 56.8% Democratic.  Moreover, with 9 

black-majority districts and a 10th that could easily be drawn, this puts the lie to the claim  of the 

Commissions and their experts that the “spoke” districts were needed to comply with the Voting 

Rights Act. 
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The partisan fairness metrics for such a map are almost identical to those found in the 

Enacted Plan.  This is unsurprising, since you can draw the Enacted Plan exactly the same while 

merely rearranging the “spoke” districts.  Again, since almost all of the precincts in the “spoke” 

districts are strongly Democratic, you still create strongly Democratic districts. 
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The suggestion that the Black population of Detroit had to be cracked to achieve a partisan 

fairness outcome is simply false.  Likewise, the suggestion that the Black population of Detroit 

had to be cracked to create a sufficient number of seats where Black voters could elect their 

candidates of choice is also simply false. 

Finally, if one examines Exhibit B to the Handley Report, she actually fails to find racially 

polarized voting in the general election for most of the legislative districts.  This is because, as 

noted above, the White Republicans from the beginning of the decade are much less likely to vote 

Republican today.  To the extent that the Commission and its experts deny the existence of Black 

cohesion or White bloc voting in the Democratic primaries, it is unclear how they could have good 

reason to believe districts had to be drawn in such a way as to comply with the Voting Rights Act. 
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_/s/ Sean P. Trende___ 

Sean P. Trende 

9/26//2023 
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From: Pattwell, Michael J.
To: Lewis, Patrick T.; John Bursch; Meingast, Heather (AG); Grill, Erik (AG)
Cc: McKnight, Katherine L.; Raile, Richard; Braden, E. Mark; Fleming, James J.; nfink@finkbressack.com;

dfink@finkbressack.com; Mertins, Paula; Green, Jennifer K.; King, Ronald A.
Subject: RE: 1:22cv272 Agee, Jr., et al v. Benson, et al
Date: Tuesday, October 03, 2023 8:36:08 PM
Attachments: image001.png

image002.png
image003.png
image005.png

Dear Mr. Lewis:

We disagree with your characterization of Mr. Trende’s supplemental and rebuttal report. It
does not provide new expert opinions. Rather, Mr. Trende’s report consists mostly of
demonstrative and summary graphics that merely rearrange or summarize facts already
published in his initial report and discussed during Defendant’s deposition of him. E.g., FRE
1006. In this way, the report provides a helpful roadmap of Mr. Trende’s testimony for the
Court and for Defendants since this is a highly complex case.

Furthermore, all of the information contained therein is capable of being elicited via direct or
cross examination as well as rebuttal testimony. For example, if the Commission is going to
suggest in trial that that the bizarrely shaped districts that characterize the Hickory and
Linden Plans (at least along the Wayne County border) are needed to achieve some partisan
fairness metric, it should know the argument is false and easily rebutted before doing so.
Consequently, the report streamlines the presentations saving valuable time.

Regardless, the purpose of Rule 26 is to avoid unfair prejudice. If the Commission believes
that the report somehow prejudices it, Plaintiffs are willing to offer the Commission the
opportunity to again depose Mr. Trende before trial. Moreover, while all of the information
referenced in Mr. Trende’s report is already in the Commission’s possession, the Plaintiffs
are willing to share Mr. Trende’s files.

Please let us know whether these offers are sufficient to address the Commission’s
concerns.

Best Regards,

Michael J. Pattwell
Member
Clark Hill 
215 South Washington Square, Suite 200, Lansing, MI 48933
+1 517.318.3043 (office) | +1 517.897.1087 (cell) | +1 517.318.3082 (fax)
mpattwell@clarkhill.com | www.clarkhill.com

From: Lewis, Patrick T. <plewis@bakerlaw.com> 
Sent: Monday, October 2, 2023 8:46 PM
To: John Bursch <jbursch@burschlaw.com>; Meingast, Heather (AG) <MeingastH@michigan.gov>;
Grill, Erik (AG) <GrillE@michigan.gov>
Cc: McKnight, Katherine L. <kmcknight@bakerlaw.com>; Raile, Richard <rraile@bakerlaw.com>;
Braden, E. Mark <MBraden@bakerlaw.com>; Pattwell, Michael J. <mpattwell@clarkhill.com>;
Fleming, James J. <jfleming@clarkhill.com>; nfink@finkbressack.com; dfink@finkbressack.com;
Mertins, Paula <pmertins@clarkhill.com>; Green, Jennifer K. <jgreen@clarkhill.com>; King, Ronald A.
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[External Message]

Dear Counsel:

We write concerning the “Supplemental and Rebuttal Report” of Mr. Trende.  We have reviewed the
report. It is apparent to us that this report contains extensive new analysis—and new demonstrative plans
—that goes far beyond the limited report supplementation permitted by Fed. R. Civ. P. 26(e). Moreover,
to the extent the report contains arguments intended to rebut those of the Commission’s experts, the
report is untimely under Fed. R. Civ. P. 26(a)(2)(D)(ii), which requires rebuttal reports to be served not
later than 30 days after the other party’s expert disclosure. This untimely expert disclosure is highly
prejudicial, as it is made five-and-a-half months after discovery closed, several months after Mr. Trende
was deposed, after our expert deadlines passed, and on the eve of an expedited trial.

Ever since Plaintiffs first mentioned the possibility of serving a “supplemental” report from Mr. Trende
back on September 12, 2023, we repeatedly requested Plaintiffs’ position on their authority to serve this
report consistent with the Federal Rules of Civil Procedure and the Court’s scheduling orders. Plaintiffs
declined to provide such a basis, and we are independently aware of none.

We therefore intend to file a motion to exclude Mr. Trende’s “Supplemental and Rebuttal Report” in its
entirety. Please let us know whether Plaintiffs will oppose this motion.  Separately, to avoid the need for
this motion, please let us know if Plaintiffs will be willing to withdraw that report from their exhibit list and
agree not to offer it, or any testimony from Mr. Trende from that report, in evidence at trial.

Finally, for the second time in this case, Plaintiffs have failed to comply with their obligation to produce,
along with Mr. Trende’s new report, the facts, data, and other replication materials considered by Mr.
Trende when preparing that report, in contravention of Fed. R. Civ. P. 26(a)(2)(B). Among other things,
Mr. Trende created several new “demonstration maps” and purported to perform statistical and other
analysis on those districts, along with additional racially polarized voting and partisan-fairness analysis.
However, no shapefiles or block-equivalency files for any of these new “demonstration maps” were
provided, and no R code, output data, and other calculation backup was supplied to support any of the
tables or figures in the report. This non-disclosure severely limits Defendants’ ability to analyze Mr.
Trende’s report, and is especially prejudicial given how close we are to trial.  We demand that Plaintiffs
produce all such facts, data, and other replication materials immediately, and we reserve all rights and
remedies in connection with Plaintiffs’ failure to produce this material.

Thank you,

pl

Patrick Lewis 
Partner

Key Tower
127 Public Square | Suite 2000
Cleveland, OH 44114-1214 
T +1.216.861.7096 

plewis@bakerlaw.com
bakerlaw.com

 [Remainder of Email Chain Redacted]

Case 1:22-cv-00272-PLM-RMK-JTN   ECF No. 89-3,  PageID.2172   Filed 10/04/23   Page 3 of 3


