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INTRODUCTION

Defendants’ request for rehearing of a ruling granting the relief
they sought from this Court is wholly inappropriate and a waste of
judicial resources. Defendants asked on appeal that the district court’s
preliminary injunction be vacated, that the Louisiana Legislature be
given an opportunity to craft a remedial map, and that the district court
be directed, if necessary, to hold a prompt trial on the merits in advance
of the 2024 congressional elections. See, e.g., Defs.” Suppl. Br. at 38—39.
That 1s precisely what the panel ruling did. Robinson v. Ardoin, 86 F.
4th 574, 601-02 (5th Cir. 2023). There is no further relief that the en
banc court could provide at this juncture. That posture strongly counsels
against rehearing.

En banc rehearing also threatens to delay the trial on the merits
that Defendants have long claimed to want, which would defy the
directive from the Supreme Court to resolve this matter “in advance of
the 2024 congressional elections in Louisiana.” Ardoin v. Robinson, 143
S. Ct. 2654 , 2654 (2023); see also Robinson, 86 F.4th at 584 (merits panel
emphasizing the need for the district court “to conclude all necessary

proceedings in sufficient time to allow at least initial review by this court
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and for the result to be used for the 2024 Louisiana congressional
elections”).

Defendants’ petition fails to demonstrate that this case 1is
appropriate for en banc rehearing. En banc rehearing is warranted when
necessary to secure or maintain the uniformity of the Court’s decisions
by correcting “direct[] conflicts” with prior Supreme Court or Fifth Circuit
precedent, or where there is an “error of exceptional public importance.”
5th Cir. R. 35 I.O.P. Neither circumstance is present here.

First, as the panel ruled, the existence of a private right of action 1s
consistent with the Supreme Court’s decision in Morse v. Republican
Party of Virginia, 517 U.S. 186, 232, 240 (1996), and this Court’s ruling
in OCA-Greater Houston v. Texas. 867 F.3d 604, 614 (5th Cir. 2017).
Reversing the panel’s ruling would upend the uniformity of the Court’s
decisions, not secure or maintain it. Second, the arguments Defendants
urge—that Section 2 is not enforceable by private plaintiffs and that
Section 2 1s unconstitutional—are meritless and contrary to Allen v.
Milligan, 599 U.S. 1 (2023), and decades of precedent.

Defendants’ petition for en banc review should be denied.
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BACKGROUND

After the 2020 census, Louisiana was required to reapportion its six
congressional districts. Like every state throughout the nation,
Louisiana was required to conform its districts to Section 2 of the Voting
Rights Act of 1965 (“VRA”). On March 30, 2022, the Louisiana
Legislature adopted a congressional redistricting plan that provided for
only one majority-Black district—a district encompassing the State’s two
largest Black population centers in New Orleans and Baton Rouge. In so
doing, the Legislature ignored alternative maps that would have satisfied
the VRA and traditional redistricting principles, the significant growth
of Louisiana’s Black population, and the extreme racially polarized
voting that persists in the State.

Plaintiffs commenced this action and moved to preliminarily enjoin
the enacted map on the ground that it violated Section 2 of the VRA.
After a five-day evidentiary hearing, the district court granted the
Plaintiffs’ motion for a preliminary injunction. Robinson v. Ardoin, 605
F. Supp. 3d 759, 76667 (M.D. La. 2022).

Defendants appealed to the Fifth Circuit and concurrently sought

a stay of the preliminary injunction. A unanimous motions panel denied
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the stay, rejecting Defendants’ legal arguments and deferring to the
careful factual findings of the district court. See Op. Denying Stay, Doc.
89-1 at 33. The panel rejected without discussion the Legislative
Intervenors’ argument that Section 2 does not confer a private right of
action and concluded that Defendants had not demonstrated a likelihood
of success in their appeal. Id.

In June 2022, the Supreme Court stayed the district court’s
preliminary injunction, granted certiorari, and held these proceedings in
abeyance pending its decision in Allen v. Milligan. See Ardoin v.
Robinson, 142 S. Ct. 2892, 2892 (2022). Accordingly, the 2022
congressional elections were held pursuant to the map that the district
court had ruled likely unlawfully diluted the votes of Louisiana’s Black
voters.

In June 2023, the Supreme Court upheld the constitutionality of
Section 2 in an action commenced by private plaintiffs. See Milligan, 599
U.S. at 16. Shortly thereafter, the Court dismissed the writ of certiorari
in this case as improvidently granted and vacated its stay. Robinson, 143
S. Ct. at 2654. The Court emphasized that doing so would “allow the

matter to proceed before the Court of Appeals for the Fifth Circuit in the



Case: 22-30333  Document: 361 Page: 16 Date Filed: 12/11/2023

ordinary course and in advance of the 2024 congressional elections in
Louisiana.” Id.

The district court then rescheduled a hearing on the remedial phase
of its preliminary injunction. In parallel, the parties completed briefing,
supplemental briefing, and oral argument before the merits panel. At
oral argument on the merits, Defendants again pressed for a trial. They
represented that the election could be held under a remedial map if it
were in place by the end of May 2024. Robinson, 86 F.4th at 584.

The panel granted the relief Defendants said they wanted. It
vacated the preliminary injunction on the ground that there was
sufficient time to try the case before the 2024 election and instructed the
district court to set the case for trial. Id. at 601-02.

The panel rejected Defendants’ challenges to the district court’s
findings and legal conclusions. As relevant here, the panel upheld the
existence of a private right of action under Section 2, which Congress, the
Supreme Court, and multiple lower federal courts have long
acknowledged. The panel rejected Defendants’ other legal arguments

and found no clear error in the district court’s careful factual findings.

Id. at 598-99.
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The district court has scheduled a trial on the merits to be
concluded in time for a new map to be implemented by the end of May
2024, the date the Defendants represented would avoid any conflict with
the 2024 election calendar.

ARGUMENT

En banc rehearing is “not favored” and “ordinarily will not be
ordered.” See Fed. R. App. P. 35(a). Defendants have not met their
burden to demonstrate that this “extraordinary procedure’—
representing a “serious call on limited judicial resources”—is justified.
See 5th Cir. R. 35.1; 5th Cir. R. 351.0.P.; see also United States v. Nixon,
827 F.2d 1019, 1023 (5th Cir. 1987).

A. Defendants Have Secured All Their Requested Relief

and En Banc Rehearing Would Waste Judicial
Resources.

En banc review is particularly inappropriate where, as here,
Defendants have obtained the relief they sought before the panel. “It is
more than well-settled that a party cannot appeal from a judgment
unless ‘aggrieved’ by it. Simply stated, a party who has obtained a
judgment in his favor, granting the relief sought, is not aggrieved by it.”
Matter of Sims, 994 F.2d 210, 214 (5th Cir. 1993) (citation omitted); see

also United States v. Fletcher ex rel. Fletcher, 805 F.3d 596, 602 (5th Cir.
6
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2015). Defendants expressly asked the Fifth Circuit to “vacate or reverse
the preliminary injunction” and “remand this matter to the district court
with instructions to conduct a trial on the merits in time for the 2024
congressional elections.” Defs.” Suppl. Br., Doc. 260-1 at 38—39. This is
the relief that the panel afforded. Robinson, 86 F.4th at 601-02.

In any event, even if Defendants were correct that Section 2 does
not itself provide a private right of action (they are not), resolution of that
issue would be of limited practical significance to the litigants in this
case. Plaintiffs here (unlike the plaintiffs in the Eighth Circuit) have
pleaded their Section 2 cause of action under both the VRA and 42 U.S.C.
§ 1983, which confers a private right of action for violations of rights
secured by federal statutes like the Voting Rights Act. See Robinson
Compl. at 51-52 (First Cause of Action).! Defendants have never
argued—in the district court or on appeal—that Plaintiffs may not
proceed by way of Section 1983. Thus, a ruling in favor of Defendants on
whether Section 2 grants a private right of action would not be dispositive

of this case.

1 While the Galmon Plaintiffs’ complaint does not directly mention § 1983, an issue
that would not resolve the consolidated case is unworthy of en banc review.

7
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In these circumstances, en banc review 1s an unnecessary and
mnappropriate demand on this Court’s limited judicial resources.

B. The Panel’s Recognition of a Private Right of Action
Does Not Warrant Rehearing En Banc.

En banc review is appropriate where the panel decision “directly
conflicts with prior Supreme Court, Fifth Circuit or state law precedent,”
or contains “an error of exceptional public importance,” 5th Cir. R. 35
I1.O.P., including where the decision “conflicts with the authoritative
decisions of other United States Courts of Appeals,” Fed. R. App. P.
35(b)(1)(B). In arguing for en banc review of the panel’s recognition of a
private right of action to enforce Section 2 of the VRA, Defendants fall far
short of demonstrating either.

1. The Panel’s decision is consistent with Supreme Court
and Fifth Circuit law.

In Morse, a majority of justices held that Congress had authorized
private enforcement of Section 10 of the VRA. See 517 U.S. at 232
(opinion of Stevens, dJ., joined by Ginsburg, J.); id. at 240 (Breyer, J.,
concurring, joined by O’Connor & Souter, JdJ.). That conclusion was
expressly predicated on the existence of a private right of action to
enforce Section 2, and specifically the desire to maintain uniformity in

the interpretation of the VRA’s rights-creating provisions. Id. at 232
8
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(opinion of Stevens, J.) (“It would be anomalous ... to hold that both § 2
and § 5 are enforceable by private action but § 10 is not, when all lack the
same express authorizing language.”); id. at 240 (Breyer, J., concurring)
(“I do not know why Congress would have wanted to treat enforcement of
§ 10 differently from enforcement of §§ 2 and 5 ....”). For this Court to
hold otherwise, as Defendants urge, would create—not resolve—a conflict
with Morse and is not grounds for en banc rehearing.

Reversing the panel’s recognition of a private right of action would
also conflict with this Court’s decision in OCA, another case brought by
private litigants. 867 F.3d at 614. Defendants argue that OCA concerned
only whether Congress abrogated sovereign immunity—not whether it
conferred a private right of action. Defs.” Pet., Doc. 353-1 at 6—7. But in
OCA, this Court held that the VRA—as a whole—abrogated sovereign
immunity. 867 F.3d at 614. Because states are not immune from suit by
the United States, United States v. Mississippi, 380 U.S. 128, 140 (1965),
there would be no need for Congress to have abrogated sovereign
immunity if the VRA were not privately enforceable. 867 F.3d at 614,
n.46 (citing the Sixth Circuit’s decision in Mixon, a Section 2 case brought

by private parties). Reversing the panel would create a conflict in Fifth
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Circuit law, leaving in place OCA’s recognition that the VRA abrogates
state sovereign immunity but holding that it did so for the benefit of no
one.

2.  Defendants have not identified an exceptional error
warranting en banc review.

Defendants contend that en banc review is justified on the ground
that the “panel decision conflict[s] with the authoritative decisions of
other United States Courts of Appeals.” Defs.” Pet. at 15-16 (citing Fed.
R. App. P. 35(b)(1)(B)). When it was issued, the panel decision was
consistent with the only other circuits to have considered the issue. See
Ala. State Conf. of NAACP v. Alabama, 949 F. 3d 647, 652 (11th Cir.
2020), vacated as moot 141 S. Ct. 2618 (2021); Mixon v. Ohio, 193 F.3d
389, 398-99 (6th Cir. 1999). The Eighth Circuit’s later decision created
a circuit split. Ark. State Conf. of NAACP v. Ark. Bd. of Apportionment,
2023 WL 8011300 (8th Cir. Nov. 20, 2023). Reversing the panel decision
of this Court would not resolve that circuit split, however; at most, it
would change the line-up on either side of the split. That does not create
the “extraordinary” circumstances contemplated by Rule 35. See, e.g.,
Fed. R. App. P. 35(b)(1)(B) (suggesting that en banc review is appropriate

for authoritative conflicts with “decisions” (plural) of sister circuits); see

10
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also, e.g., United States v. Lopez, 58 F.4th 1108, 1109 (9th Cir. 2023)
(statement of Nelson, J.) (“A circuit split will exist whether this court
changes its position, meaning we cannot satisfy ‘the overriding need for
national uniformity’ that often justifies en banc review.”). Further,
appellants in the Arkansas case have sought rehearing or rehearing en
banc by the Eighth Circuit of that court’s decision, reversal of which
would restore uniformity across all circuits. See Petition for Rehearing
and/or Rehearing En Banc, Civ. No. 22-1395 (8th Cir. Dec. 11, 2023).
Regardless of the disposition of that request, a petition for certiorari of
the Eighth Circuit panel decision to the Supreme Court also remains
possible.

Moreover, the panel’s decision can hardly be described as “an error
of exceptional public importance” when it 1s consistent with the text of
the VRA and congressional intent, and reversing it would run headlong
into decades of the Supreme Court’s and this Court’s precedent
entertaining Section 2 cases brought by private litigants.

First, the VRA’s text confirms the availability of a private cause of

action to enforce Section 2, under the Supreme Court’s framework in

Alexander v. Sandoval, 532 U.S. 275 (2001). Section 2’s protection of the
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“right of any citizen . . . to vote” free from racial discrimination (52 U.S.C.
§ 10301(a)) shows Congress’s intent to create a private right: it explicitly
mentions a “right” and focuses on the individuals protected. See
Sandoval, 532 U.S. at 286. And Sections 3 and 14 of the VRA
demonstrate the statute’s “intent to create not just a private right but
also a private remedy” for the prohibitions on racial discrimination
contained in Section 2. Id. Section 3 provides broadly for relief in a
“proceeding” brought by “the Attorney General or an aggrieved person . . .
under any statute to enforce the voting guarantees of the fourteenth or
fifteenth amendment.” 52 U.S.C. § 10302(a) (emphasis added). Section
14(e) allows for “the prevailing party, other than the United States” to
seek attorneys’ fees “[iJln any action or proceeding to enforce the voting
guarantees of the fourteenth or fifteenth amendment.” 52 U.S.C.
§ 10310(e). Taken together, the statutory text makes clear the intent of
Congress to confer on aggrieved persons—i.e., private plaintiffs—the
right to enforce the Act. See Morse, 517 U.S. at 233 (plurality)
(concluding that Sections 3 and 14 recognize private rights of action

under the VRA).
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Second, these conclusions are confirmed by decades of consistent
rulings by the Supreme Court, and, until the Arkansas State Conference
case, by every court of appeals and district court to address the issue. See
e.g., Morse, 517 U.S. at 232 (opinion of Stevens, J.) (holding the VRA
confers private rights of action to enforce Sections 2, 5, and 10); Allen v.
Board of Elections, 393 U.S. 544 (1969) (holding that Section 5 confers a
private right of action); Ala. State Conf. of NAACP, 949 F.3d at 652 (“The
language of § 2 and § 3, read together . . . provides remedies to private
parties to address violations under the statute.”); Mixon, 193 F.3d at 398—
99 (same); League of United Latin Am. Citizens v. Abbott, 2021 WL
5762035, at *1 (W.D. Tex. Dec. 3, 2021) (three-judge court) (holding that
there is a private cause of action to enforce Section 2); Veasey v. Perry, 29
F. Supp. 3d 896, 90507 (S.D. Tex. 2014) (same).

Third, Congress has ratified these rulings by repeatedly reenacting
the VRA. Congress has amended the VRA in 1970, 1975, 1982, and 2006.
See Pub. L. No. 91-285, 84 Stat. 314 (1970); Pub. L. No. 94-73, 89 Stat.
400 (1975); Pub. L. No. 97-205, 96 Stat. 131 (1982); Pub. L. No. 109-246,
120 Stat. 577 (2006). In amending the VRA in 1982, following the uproar

over the Supreme Court’s interpretation of Section 2 to reach only
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intentional discrimination in City of Mobile v. Bolden, 446 U.S. 55
(1980)—a case brought by individual voters—Congress made no change
suggesting Bolden was wrong in allowing private enforcement of Section
2. Accord Thornburg v. Gingles, 478 U.S. 30 (1986) (interpreting the 1982
amendments to Section 2 in an action brought by private plaintiffs).
After the Court affirmed the existence of a private right of action under
Section 2 in Morse, Congress again reauthorized and amended the VRA
and again took no action to deprive private litigants of the ability to
pursue Section 2 claims. See Pub. L. 109-246, 120 Stat. 577 (2006).
Fourth, legislative history confirms that Congressional ratification
of long-recognized private rights of action under Section 2 was no
accident. The Supreme Court recognizes the Senate Report adopted with
the 1982 amendment to the VRA as the “authoritative source for
legislative intent” about Section 2. Gingles, 478 U.S. at 43 n.7. There,
Congress clearly stated its intent that citizens have a private cause of
action to enforce these rights. S. Rep. No. 97-417, at 30 (The Senate VRA
Committee “reiterate[d] the existence of the private right of action under

Section 2, as has been clearly intended by Congress since 1965.”); see also
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H.R. Rep. No. 97-227, at 32 (“It is intended that citizens have a private
cause of action to enforce their rights under Section 2.”).

C. Defendants’ Fourteenth and Fifteenth Amendment
Argument Does Not Warrant En Banc Rehearing.

As an afterthought, Defendants propose that Section 2 may even be
unconstitutional, clinging to Justice Kavanaugh’s refusal in a sole
concurrence to make new law on an issue that Alabama had forfeited.2

In Milligan, the Supreme Court reviewed a district court’s order
enjoining use of Alabama’s congressional map for violating Section 2 by
failing to include a second district where Black voters could elect their
candidate of choice. 599 U.S. at 16—17. In affirming that injunction, the
Supreme Court rejected Alabama’s argument that the Constitution “does
not authorize race-based redistricting as a remedy for § 2 violations,” and
upheld Section 2’s constitutionality, explaining that it was “not
persuaded by Alabama’s arguments that § 2 as interpreted in Gingles

exceeds the remedial authority of Congress.” Id. at 41.

2 In their motion for extension of time to petition for rehearing en banc, Defendants
indicated the sole basis of their petition would be the private right of action issue.
ECF 344 at 2.
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Justice Kavanaugh’s two sentences declining to consider the
possibility that Section 2’s constitutionality could expire sometime in the
future, id. at 45 (Kavanaugh, J., concurring), do not warrant rehearing
en banc. First, like Alabama, Defendants have forfeited this issue. Their
petition does not identify any instance where they argued to the district
court or in their opening brief on appeal that changing circumstances
have rendered Section 2 unconstitutional.? By their own admission,
Defendants raised this argument for the first time in an August 7, 2023,
supplemental brief solicited by the panel to address the relevance of
intervening authority. See Defs.” Pet., Doc 353-1 at 10 (citing Defs.’
Suppl. Br. and Suppl. Reply). But courts of appeal do not resolve issues
not timely raised. See SEC v. Hallam, 42 F.4th 316, 327 (5th Cir. 2022)
(“[Alny 1ssue not raised in an appellant’s opening brief is forfeited.”);
Jackson v. U.S. Postal Serv., 666 F.2d 258, 260-61 (5th Cir. 1982)
(recognizing an appellate court ordinarily “does not give consideration to

1ssues not raised below”).

3 Likewise, the Defendants never filed the required notice under Fed. R. Civ. P. 5.1
that they intended to challenge the constitutionality of Section 2.
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Second, Defendants incorrectly suggest that the Supreme Court
quietly overruled its Milligan decision by way of principles purportedly
extracted from “some other line of decisions,” Agostini v. Felton, 521 U.S.
203, 237 (1997)—namely, Students for Fair Admissions, Inc. v. President
& Fellows of Harvard College (“SFFA”), 143 S. Ct. 2141 (2023), and
Shelby County v. Holder, 570 U.S. 529(2013). Pet. 10. SFFA and Shelby
County are not analogous to this action, and neither decision casts doubt
on Section 2’s constitutionality. SFFA, a case that weighed the interests
offered in defense of university admissions criteria (which differ
significantly from Congress’s interests in ensuring equal voting rights,
see Robinson, 86 F.4th at 593), explicitly reiterated that “race-based
government action” is permissible to “remediat[e] specific, identified
instances of past discrimination that violated the Constitution or a
statute.” SFFA, 143 S. Ct. at 2162. The district court below determined
that Plaintiffs are likely to prove precisely such a violation, necessitating
the injunction. Robinson, 605 F. Supp. 3d at 851. Shelby County, in turn,
struck down the coverage formula in Section 4 of the Voting Rights Act,
which subjected select jurisdictions to heightened federal oversight

according to historical instances of discrimination. 570 U.S. at 544
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(faulting departure from principle of equal sovereignty among the states).
In so ruling, the Court emphasized that Section 2 remains a “permanent,
nationwide ban on racial discrimination in voting.” Id. at 557. And under
Gingles, judicial intervention under Section 2 is triggered by present-day
demographic and voting patterns, ongoing discrimination, and a
contemporary environment of racialized politics. See 478 U.S. 30, 45
(1986) (explaining relevant test “depends upon a searching practical
evaluation of the ‘past and present reality.”). And unlike Section 4’s
coverage formula, Section 2 has a built-in sunset provision: “[A]s
residential segregation decreases—as it has sharply done since the
1970s,” Milligan explained, “satisfying traditional districting criteria
such as the compactness requirement becomes more difficult” in
jurisdictions across the country, effectively immunizing them from
liability for Section 2 vote dilution claims. 599 U.S. at 28—-29 (internal
quotations omitted).

Third, the district court found it is a “well-known and easily
demonstrable fact” that residential segregation in Louisiana “still
prevails in the current day.” Robinson, 605 F. Supp. 3d at 784.

Defendants do not contest this finding. Indeed, Defendants pay little
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attention to any of the facts found by the district court and instead attack
a pair of Louisiana congressional maps from 30 years ago, despite the fact
that those maps bear no resemblance whatsoever to the proposals
sponsored by Plaintiffs in this litigation. See id. at 852 (“The Court
considered and rejected Defendants’ contention that Hays maps are
useful comparators here or that Hays is instructive, applicable, or
otherwise persuasive. It is not.”); id. at 831-34 (similar).

The closest Defendants come to addressing contemporary
circumstances in Louisiana is the citation-free assertion that “voting in
Louisiana has become less racially polarized.” Defs.” Pet. at 13—-14. The
Section 2 test established by the Supreme Court, however, does not ask
whether polarization has varied by some unspecified degree from some
unspecified moment in history; it asks whether, at present, “the
challenged districting thwarts a distinctive minority vote.” Milligan, 599
U.S. at 19. In Louisiana, it does. Robinson, 605 F. Supp. 3d at 839-44
(finding the white crossover voting that Defendants tout insufficient to
elect Black-preferred candidates in the enacted map); Robinson, 86 F.4th

at 596 (confirming district court applied correct standard).
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CONCLUSION

Defendants’ petition for rehearing en banc should be denied.
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