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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF LOUISIANA
MONROE DIVISION
PHILLIP CALLAIS, et al.,
Plaintiffs,
VS. Case No. 3:24-cv-00122-DCJ-CES-RRS

NANCY LANDRY, in her official capacity
as Louisiana Secretary of State,

Defendant.

UNOPPOSED MOTION AND MEMORANDUM REQUESTING LEAVE TO FILE
AMICUS CURIAE BRIEF OF GALMON AMICI IN OPPOSITION TO
MOTION FOR PRELIMINARY INJUNCTION

Edward Galmon, Sr., Ciara Hart, Norris Henderson, Tramelle Howard, and Dr. Ross
Williams (“Galmon Amici”) respectfully request that the Court allow the filing of the attached
amici curiae brief in opposition to Plaintiffs’ Motion for Preliminary Injunction.

As this Court has already found, Ga/mon Amici have a substantial interest in this litigation,
and the disposition of this action could impair or impede their ability to protect their interest. ECF
No. 79. This action is inextricably tied to the congressional districting litigation that Mr. Galmon,
Ms. Hart, Mr. Henderson, and Mr. Howard have been pursuing for the past two years in the Middle
District of Louisiana (the “Middle District litigation”), and the challenged map would not exist but
for their successful efforts in the Middle District litigation. If successful, Plaintiffs’ motion for
preliminary injunction threatens to eliminate the second Black-opportunity district that Galmon
Amici have fought for and in which Dr. Williams resides.

Galmon Amici’s Proposed Amicus Curiae brief will also meaningfully contribute to this

litigation. The issues in this case include the extent that that federal law requires Louisiana to create
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a second Black-opportunity district and the extent to which the Legislature’s remedy to the federal

law violation was predominantly motivated by race or other factors—questions that were explored

and that are bound up with the legal and factual issues in the Middle District litigation.

Galmon Amici’s Proposed Amicus Curiae brief will not prejudice the parties. Galmon

Amici file this motion and attached brief consistent with the deadline set by this Court for

preliminary injunction response briefs, and all of the parties consent to its filing.

Galmon Amici respectfully requests that the Court grant their motion for leave to file their

amici curiae brief and take their filings into consideration when deciding the merits.

Respectfully submitted this February 27, 2024.

s/ J.E. Cullens, Jr.

J. E. Cullens, Jr. (LA # 23011)

Andrée Matherne Cullens (LA # 23212)
Stephen Layne Lee (LA # 17689)
WALTERS, THOMAS, CULLENS, LLC
12345 Perkins Road, Bldg. One

Baton Rouge, LA 70810

(225) 236-3636

cullens@lawbr.net

acullens@lawbr.net

laynelee@lawbr.net

s/ Abha Khanna

Abha Khanna* (# 917978)
ELIAS LAW GROUP LLP
1700 Seventh Ave., Suite 2100
Seattle, WA 98101

(206) 656-0177
akhanna@elias.law

Lalitha D. Madduri* (# 917979)
Jacob D. Shelly* (# 917980)
Daniel Cohen* (# 917976)
Qizhou Ge* (# 917977)

ELIAS LAW GROUP LLP

250 Massachusetts Ave. NW, Suite 400
Washington, DC 20001

(202) 968-4490
Imadduri@elias.law
jshelly@elias.law
dcohen@elias.law
age@elias.law

* Admitted pro hac vice

Counsel for Galmon Amici
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CERTIFICATE OF SERVICE AND CONSENT SOUGHT
I hereby certify that on February 27, 2024, a copy of the foregoing was filed electronically
with the Clerk of Court using the CM/ECF system, and that service will be provided through the
CM/ECF system. Counsel for Proposed Amici sought consent from the parties to seek leave of the
court to file an amicus brief in opposition to the motion for preliminary injunction. Counsel for all

the parties indicated that they do not oppose.

/s/Abha Khanna
Abha Khanna

Counsel for Galmon Amici
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF LOUISIANA
MONROE DIVISION
PHILLIP CALLAIS, et al.,
Plaintiffs,
VS. Case No. 3:24-cv-00122-DCJ-CES-RRS

NANCY LANDRY, in her official capacity
as Louisiana Secretary of State,

Defendant.

GALMON AMICI’S OPPOSITION TO
MOTION FOR PRELIMINARY INJUNCTION
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INTRODUCTION

Plaintiffs’ motion for preliminary injunction tells a curious—indeed, nonsensical—tale. In
their version of events, through 2022 and 2023 the State of Louisiana, represented by then-
Attorney General Jeff Landry, stridently resisted claims that the state’s congressional plan must
include a second Black-opportunity district. But then suddenly in January 2024, for apparently no
reason other than raw racial preference, now-Governor Jeff Landry called a special legislative
session on the day he assumed office to push through S.B. 8, a new congressional plan with two
majority-Black districts. Why the sudden change, seemingly completely out of character? What
Plaintiffs present as a troubling mystery that can be resolved only by inferring flagrantly unlawful
conduct is, in fact, easily explicable by the public record. Louisiana enacted S.B. 8 because
litigation in the Middle District of Louisiana made clear that Section 2 of the Voting Rights Act
requires two Black-opportunity districts in Louisiana, and the Governor and his legislative allies
acted quickly to ensure the new districting configuration would protect favored incumbents and
serve their other political goals. Because the Constitution does not forbid redistricting efforts that
aim to comply with federal law and obtain political advantage, Plaintiffs cannot succeed on the
merits of their claims.

The equities also weigh against an injunction. Most Plaintiffs do not reside in the district
that they challenge, and it would be grossly inequitable to compel the Galmon Amici to vote in
congressional districts that again fail to comply with the Voting Rights Act, as Plaintiffs propose.

The Court should deny the motion.
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BACKGROUND
l. H.B.1
A. A federal court preliminarily enjoins the congressional map.

Following publication of the 2020 census results, Louisiana’s Legislature enacted H.B. 1,
the state’s new congressional districting plan, on March 30, 2022. See Robinson v. Ardoin, 605 F.
Supp. 3d 759, 768 (M.D. La. 2022), preliminary injunction vacated, 86 F.4th 574 (5th Cir. 2023).
That same day, Edward Galmon, Sr., Ciara Hart, Norris Henderson, and Tramelle Howard sued
the Secretary of State in the Middle District of Louisiana, challenging the new plan as a violation
of Section 2 of the Voting Rights Act because it failed to include a second district in which Black
voters would have an opportunity to elect their preferred candidates. /d. That action was joined
with a parallel suit brought by other Black voters and civic organizations, and the consolidated
plaintiffs moved for a preliminary injunction. /d. at 769. The Legislature’s presiding officers and
the State of Louisiana, represented by then-Attorney General Jeff Landry, intervened to defend the
map. Id. at 768-69.

During the five-day preliminary injunction hearing held in May 2022, the consolidated
plaintiffs introduced seven illustrative maps and the testimony of two expert map-drawers (Mr.
Bill Cooper and Mr. Anthony Fairfax) demonstrating that Black voters in Baton Rouge could be
unpacked from the New Orleans-based CD-2, where they were assigned by H.B. 1, and grouped
into a newly configured CD-5 with a sufficiently large and geographically compact Black
community bounded to the west by St. Landry Parish and to the north by delta parishes along the
Mississippi River. Id. at 778-85. Plaintiffs also offered testimony from two experts (Dr. Max
Palmer and Dr. Lisa Handley) demonstrating that voting in Louisiana is racially polarized, that

White voters regularly defeated Black voters’ preferred candidates outside of majority-Black CD-
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2, and that Black voters would have an opportunity to elect their candidates of choice in the
illustrative maps’ new CD-5. Id. at 797-804. Plaintiffs offered two fact witnesses (Mr. Chris Tyson
and Mr. Charles Cravins) who testified that the illustrative CD-5 configurations protected critical
communities of interest. /d. at 789-91. And plaintiffs offered six other witnesses (expert witnesses
Dr. Traci Burch, Dr. Allan Lichtman, and Dr. Blakeslee Gilpin, and fact witnesses Mr. Mike
McClanahan, Dr. Dorothy Nairne, and Ms. Ashley Shelton) who testified that factors considered
in the totality-of-circumstances inquiry supported a finding that H.B. 1 violated Section 2. Id. at
806-15.

The district court credited all of this extensive testimony. Id. at 826-27 (Mr. Cooper’s
reports were “clear, substantiated by unrefuted empirical and statistical data, methodologically
sound, and therefore reliable,” and *“[h]is testimony was candid, forthright and indicative of an in-
depth comprehension of redistricting, demographics, and census data”); id. at 827 (“[Mr.] Fairfax’s
thirty years of experience in preparing redistricting plans make him well-qualified, in the Court's
view, and his report and supplemental reports are extremely thorough and methodologically
sound.”); id. at 841 (“The Court credits Dr. Palmer’s opinions and conclusions, finding that his
methods were sound and reliable. His testimony was clear and straightforward, raising no issues
that would cause the Court to question his credibility.”); id. (“Dr. Handley’s extensive expertise in
the area of redistricting and voting rights is reflected in her CV and was apparent from her
testimony, which was thorough, careful, well-supported by data, facts and soundly reasoned.”); id.
at 829 (finding testimony of Mr. Tyson and Mr. Cravins “contributed meaningfully to an
understanding of communities of interest”); id. at 844-51 (reviewing testimony and concluding

“the totality of the circumstances weighs in favor of Plaintiffs’ request for relief”).
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The three sets of defendants collectively offered seven expert witnesses to dispute elements
of plaintiffs’ claims. Mr. Thomas Bryan challenged the numerosity and compactness of the Black
population identified by plaintiffs, id. at 791-94; Dr. Christopher Blunt testified that any
congressional map in Louisiana containing a second Black-opportunity district would necessarily
require racial gerrymandering, id. at 794-95; Dr. M.V. Hood Il1 testified that H.B. 1 deviated less
than plaintiffs’ illustrative maps from Louisiana’s previous congressional districting plan, id. at
795-97; Dr. Alan Murray testified that Black and White voters are not “similarly geospatially
distributed” in Louisiana, id. at 797; Dr. Jeffrey Lewis testified that congressional districts with
less than 50% Black voting-age population could still provide Black voters an opportunity to elect
their candidate of choice, id. at 805-06; Dr. Tumulesh Solanky testified that East Baton Rouge
Parish votes more strongly than other parishes for minority-preferred candidates, id. at 806; and
Dr. John Alford testified that polarized voting in Louisiana is attributable to partisanship, not race,
id. at 840. The district court did not find any of this testimony persuasive. Id. at 824 (finding
“[Mr.] Bryan’s conclusions are unsupported by the facts and data in this case and thus wholly
unreliable™); id. at 825 (finding Dr. Blunt’s “opinions merit little weight™); id. (finding Dr. Hood’s
testimony was “unilluminating”); id. at 826 (finding Dr. Murray’s testimony was “untethered to
the specific facts of this case and the law applicable to it”); id. at 843 (finding Dr. Lewis’s
testimony was “simply unsupported by sufficient data and is accordingly unreliable™); id. at 841
(finding Dr. Solanky’s opinions were “unhelpful and do not inform the Court’s analysis™); id. at

840 (finding “Dr. Alford’s opinions border on ipse dixit”).

! Defendants also offered expert reports from Dr. Jeff Sadow and Mr. Mike Hefner, but
Defendants chose not to present testimony from either expert at the hearing. See Robinson, 605
F. Supp. 3d at 815.
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On this robust record, the court concluded that the plaintiffs were likely to prevail on their
claim that H.B. 1 violated Section 2 of the VRA by failing to include a second district in which
Black voters have the opportunity to elect their candidates of choice. /d. at 851. Reviewing the
three preconditions for a Section 2 claim that the Supreme Court identified in Thornburg v. Gingles,
478 U.S. 30 (1986), the district court found that (1) Louisiana’s Black population is sufficiently
large and compact to constitute a majority in a second congressional district, Robinson, 605 F.
Supp. 3d at 820-21; (2) Black voters in Louisiana are politically cohesive, id. at 839-41; and (3)
White voters vote sufficiently as a bloc to usually defeat Black voters’ preferred candidates, id. at
841-44. The court reviewed factors relevant to the totality-of-circumstances analysis and found
that the two factors Gingles deemed most important—the extent of racially polarized voting, and
the extent to which Black candidates have been elected to public office, see Gingles, 478 U.S. at
48 n.15—weigh “heavily in favor of Plaintiffs,” Robinson, 605 F. Supp. 3d at 845-46. Of the
remaining factors, the court found three favored plaintiffs, one favored defendants, and four were
neutral or inapplicable. 7d. at 846-851. Considering all of these factors together, the court
concluded that the totality of circumstances weighed in favor of plaintiffs’ request for relief. /d. at
851.

The district court also devoted extensive analysis to defendants’ argument that racial
considerations would necessarily predominate in a Louisiana congressional districting map that
included a second Black-opportunity district. See id. at 831-39. The court reviewed the 1990s
Hays litigation, where Louisiana congressional plans then in effect were deemed to be
unconstitutional racial gerrymanders, see Hays v. Louisiana, 839 F. Supp. 1188 (W.D. La. 1993)
(“Hays I”), vacated sub nom. Louisiana v. Hays, 512 U.S. 1230 (1994); Hays v. Louisiana, 936 F.

Supp. 360 (W.D. La. 1996) (“Hays II”), and rejected the notion “that because a map with two
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majority-Black districts was previously invalidated by a court, there can never be an acceptable
map with two Black districts.” Robinson, 605 F. Supp. 3d at 832. The court recognized that
Louisiana’s population “has increased significantly since the 1990 census that informed the Hays
map[s],” and thus “Hays, decided on census data and demographics 30 years ago, is not a magical
incantation with the power to freeze Louisiana’s congressional maps in perpetuity.” Id. at 834.
And, citing Supreme Court precedent, the court recognized that some consideration of race by
map-drawers is necessary to comply with the VRA, and efforts to comply with the VRA, in turn,
“may justify the consideration of race in a way that would not otherwise be allowed.” Id. at 835
(quoting Abbott v. Perez, 585 U.S. 579, 587 (2018)).

Having found the equitable balance also favored plaintiffs, the court preliminarily enjoined
H.B. 1 and offered the Legislature “an opportunity to enact a new map that is compliant with
Section 2 of the Voting Rights Act.” Id. at 852-58. The Legislature, however, did not take any
meaningful steps to enact a new map.

B. Defendants fail to rebut the district court’s findings and conclusions.

The defendants appealed the district court’s order but could not persuade any judge that
the Section 2 holding was likely in error. First, a Fifth Circuit motions panel declined to stay the
injunction, finding that “[nJone of the defendants’ merits challenges to the district court’s order
carries the day.” Robinson v. Ardoin, 37 F.4th 208, 227 (5th Cir. 2022). The panel specifically
rejected the argument that plaintiffs’ illustrative maps “prioritized race so highly as to commit
racial gerrymandering, or that complying with the district court’s order would require the
Legislature to adopt a predominant racial purpose.” Id. at 222. Because it had already docketed a
similar appeal out of Alabama, however, the Supreme Court stayed the Louisiana injunction for a

full year while it adjudicated the Alabama dispute. See Ardoin v. Robinson, 142 S. Ct. 2892 (2022)
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(mem.) (granting stay); Ardoin v. Robinson, 143 S. Ct. 2654 (2023) (mem.) (vacating stay). In the
Alabama litigation, the Supreme Court rejected Alabama’s contention that drawing a second
Black-opportunity district would constitute a racial gerrymander in violation of the Equal
Protection Clause. Allen v. Milligan, 599 U.S. 1, 41-42 (2023). While the State of Louisiana and
Secretary of State had previously insisted that the Alabama litigation presented “an identical issue
to the one [in Louisiana]—i.e., when does Section 2 of the Voting Rights Act command the
creation of additional majority-minority districts,” Madduri Decl., Ex. 1 at 39, after the Allen
decision came down, they asked the high court to set the Louisiana appeal for merits briefing and
oral argument, previewing various alleged errors in the district court’s legal reasoning. See
Madduri Decl., Ex. 2. The Supreme Court declined, Ardoin, 143 S. Ct. at 2654. Again, the
Legislature did not take any steps to enact a new map during this period.

After the stay lifted and remedial proceedings resumed in the district court, Attorney
General Landry petitioned the Fifth Circuit to issue a writ of mandamus requiring the district court
to advance proceedings to trial on the merits because, he argued, the preliminary injunction was
substantively and procedurally flawed. See Madduri Decl., Ex. 3. The Fifth Circuit issued the
writ—but not for the reasons the Attorney General enumerated, and not to provide the relief the
Attorney General requested. See In re Landry, 83 F.4th 300, 303 (5th Cir. 2023). Instead, the court
determined the Legislature deserved a further opportunity “to comply with” the district court’s
ruling that the VRA requires a second Black-opportunity congressional district in Louisiana, and,
to provide the Legislature additional time to exercise that prerogative, the court vacated an
approaching preliminary injunction remedial-phase hearing scheduled in the district court. /d. at

307-08.
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Shortly thereafter, a different Fifth Circuit panel hearing defendants’ appeal of the
preliminary injunction determined that the “district court did not clearly err in its necessary fact-
findings nor commit legal error in its conclusions that the Plaintiffs were likely to succeed on their
claim that there was a violation of Section 2 of the Voting Rights Act.” Robinson v. Ardoin, 86
F.4th 574, 583 (5th Cir. 2023), reh’g en banc denied Madduri Decl., EX. 4. But because the next
congressional elections were no longer imminent, the Fifth Circuit concluded that the urgency of
adopting a new map had lifted. /d. at 600-01. The court vacated the preliminary injunction and
remanded to the district court with instructions to provide the Legislature additional time to enact
a new remedial congressional districting plan before commencing trial. /d. at 601-02. The district
court invited the Legislature to remedy the VRA violation by January 30, 2024; should it do so,
the court said, “a trial on the merits” of any challenges to that new map “shall be held commencing
on March 25, 2024.” Madduri Decl., Ex. 5 at 3.

Il. S.B.8

After both the district court and the Fifth Circuit made clear that Section 2 required a second
Black-opportunity district, and that the new district would have to be drawn either by the
Legislature or by the federal court, Governor-elect Landry and other state leaders opted to take
advantage of the opportunity to redraw Louisiana’s congressional map in a way that would
advance their own political interests. On January 8, 2024, Governor Landry assumed office and
immediately issued a “court[-]required call for a redistricting special session.” Madduri Decl., EX.
6. At the start of the special session, he explained that he had done everything he could to “dispose
of [the] litigation” in the Middle District, including several appeals to the Fifth Circuit and to the
U.S. Supreme Court, and acknowledged there was no reasonable likelihood that H.B. 1’s creation

of only a single Black-opportunity district could be shown to satisfy Section 2. Madduri Decl., Ex.
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7. His office had “exhausted ALL legal remedies,” Governor Landry explained, “and we have
labored with this issue for far — too — long.” Id. He called upon the legislature to adopt a new
redistricting map that would “satisfy the Court and ensure that the congressional districts of our
State are made right here in the Legislature and not” by a federal judge. /d. (cleaned up). Warning
that the federal court was likely to adopt a new map itself if the Legislature failed to act, he urged
the Legislature to “heed the instructions of the Court, take the pen out of the hand of non-elected
Judges and place it in your hand.” Id. Legislators introduced several different mapping
configurations during the special session, but Louisiana’s political powers quickly coalesced
around S.B. 8, a proposed map sponsored by Senator Glen Womack, which met their specific
political objectives of protecting favored congressional incumbents while ousting Congressman
Garret Graves.

Senator Womack frequently reiterated that S.B. 8 was “the product of a long, detailed
process and achieves several goals” as he advocated for the plan before the Senate & Governmental
Affairs Committee, on the Senate floor, and before the House & Governmental Affairs Committee,
before tagging Representative Gerald “Beau” Beaullieu to carry the bill on the House floor. La.
Senate, Senate Comm. on Senate & Governmental Affairs, 51st Extraordinary Session of the
Legis., Day 2, at 30:30-30:40 (Jan. 16, 2024) (“Senate Comm.”).2 The first goal was the protection
of Congresswoman Julia Letlow’s seat in the congressional district comprising northeastern
Louisiana—a seat that would likely be jeopardized if the federal court adopted any of the plaintiffs’
illustrative maps, which would draw Congresswoman Letlow into the new Black-opportunity
district. Senator Womack noted that Congresswoman Letlow sits on the Appropriations and

Agriculture Committees, which are a “big part of [Senator Womack’s] district,” and S.B. 8 would

2 Available at https://senate.la.gov/s_video/VideoArchivePlayer?v=senate/2024/01/011624SG2.

9
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ensure that Congresswoman Letlow “remains both unpaired with any other incumbents and in a
congressional district that should continue to elect a Republican to Congress for the remainder of
this decade.” Senate Comm., 30:38-31:17; La. House of Reps., House Comm. on House &
Governmental Affairs, 51st Extraordinary Session of the Legis., Day 4, at 1:43-3:08 (Jan. 18,
2024) (“House Comm.”)?; La. Senate, Senate Chamber, 51st Extraordinary Session of the Legis.,
Day 3, at 5:30-6:19 (Jan. 17, 2024) (“Senate Floor”)*; La. House of Reps., House Floor, 51st
Extraordinary Session of the Legis., Day 5, at 2:46:02-2:46:53 (Jan. 19, 2024) (“House Floor”).®

By saving Congresswoman Letlow’s seat, Republicans could instead sacrifice the seat held
by Congressman Graves, who had antagonized Louisiana’s key political powerbrokers, including
now-Governor Jeff Landry and Congressman and Majority Leader Steve Scalise, by endorsing
their rivals in 2023. See Madduri Decl., Ex. 8. Congressman Graves first provoked Governor
Landry when he chose to back the gubernatorial bid of rival Stephen Waguespack—in fact,
Congressman Graves supplied the first major endorsement for Waguespack’s campaign, which
launched only after Graves decided not to run for governor himself. See Madduri Decl., Exs. 9, 10.
Then, during House Majority Leader Steve Scalise’s bid for Speaker of the House, Graves praised
rival Jim Jordan and undercut Scalise, allegedly spreading disparaging information about Scalise’s
cancer diagnosis and surfacing controversial comments Scalise had made in the past. See Madduri

Decl., Exs. 11, 12, 13. By placing Congressman Graves, rather than Congresswoman Letlow, in

3 Available at
https://house.louisiana.gov/H_Video/VideoArchivePlayer?v=house/2024/jan/0118 24 HG_P2.

4 Available at
https://senate.la.gov/s_video/VideoArchivePlayer?v=senate/2024/01/011724SCHAMB.

® Available at
https://house.louisiana.gov/H_Video/VideoArchivePlayer?v=house/2024/jan/0119 24 1ES_ Day
5.
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the new Black-opportunity district, Louisiana’s Republican leadership found in S.B. 8 a
mechanism to protect an ally and oust an enemy.

S.B. 8’s second, related goal was preserving four “safe Republican seats.” Senate Comm.,
31:17-31:28. Senator Womack emphasized that “Louisiana’s Republican presence in the United
States Congress has contributed tremendously to the national discourse, and I’m very proud that
both Speaker of the U.S. House of Representatives Mike Johnson and U.S. House Majority Leader
Steve Scalise are both from our great state.” Senate Comm., 31:28-31:43. S.B. 8 was crafted to
ensure that both Speaker Johnson and Majority Leader Scalise “will have solidly Republican
districts at home so that they can focus on the national leadership that we need in Washington,
D.C.” Senate Comm., 31:43-31:53. Extolling S.B. 8’s national political benefits, Senator Womack
explained that the new map ensured that “the conservative principles retained by the majority of
those in Louisiana will continue to extend past our boundaries to our nation’s capital.” Senate
Comm., 31:53-32:06.

Third, Senator Womack explained that he gave careful consideration to protecting
communities of interest when drawing S.B. 8’s new minority-opportunity district, CD-6. This
district, he said, is a commerce district: it is comprised of a corridor that “runs up Red River, which
is barge traffic commerce,” and traces “I-49, which goes from Lafayette to Shreveport, which is
also a corridor for our state that is very important to our commerce.” Senate Floor, 7:12-7:42. He
also touted collegiate ties along the corridor, and industrial connections, including agriculture, row
crop, and cattle, along the Red River. Senate Floor, 7:42-7:59; House Comm., 3:55-4:21.
Representative Ed Larvadain Il identified—and Senator Womack agreed—that Rapides and
Natchitoches Parishes, both in CD-6, share a community of interest involving the Creole Nation

and Northwestern State University, where students from surrounding parishes attend. House
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Comm., 21:22-21:51. CD-6 also protects lumber and timber interests by linking De Soto and
Caddo Parishes, where this work is prominent, with a major plant in Natchitoches and corporate
offices in Alexandria. House Comm., 21:51-22:18. And CD-6 protects a healthcare-related
community of interest, as many residents of the new district rely on the same hospitals in
Alexandria or St. Landry for their medical needs. Senate Floor, 7:58-8:15; House Comm., 3:50-
4:23; House Comm., 22:19-22:41. Senator Womack also considered communities of interest in
crafting S.B. 8’s other districts. Senate Comm., 49:58-50:22. In CD-4, for example, his plan kept
together major military installations. Senate Comm., 50:22-50:47.

Fourth, Senator Womack believed that S.B. 8 “respond[s] appropriately to the ongoing
federal VVoting Rights Act case in the Middle District of Louisiana.” Senate Comm., 32:05-32:18.
Senator Womack cited the prolonged litigation in the Middle District, highlighting the preliminary
injunction order finding a likely Section 2 violation and the fact that none of the State’s subsequent
appeals had been successful. Senate Comm., 32:18-32:49. He explained to his fellow legislators
that “we are here now because of the federal court’s order that we have a first opportunity to act
[and the] court’s order that we must have two majority black voting age population districts.”
Senate Comm., 32:49-33:03.

Senator Womack noted that S.B. 8 was a different configuration than any that plaintiffs in
the Middle District case had proposed, and, after he had “carefully considered a number of
different map options,” he had selected S.B. 8’s design because “this is the only map | reviewed
that accomplished the political goals I believe are important for my district, for Louisiana, for my
country.” Senate Comm., 33:40-34:01; see also House Comm., 18:14-18:47. Plaintiffs in the
Middle District litigation submitted numerous potential configurations to illustrate that a second

minority-opportunity district could be drawn while respecting traditional redistricting principles,
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and many of the alternatives proposed during the special session—including S.B. 4 by Senator Ed
Price, H.B. 5 by Representative Denise Marcelle, and H.B. 2 by Representative Wilford Carter—
created districts that were more compact and split fewer parishes than S.B. 8. Crucially, however,
none of these other configurations would accomplish the goals of “protecting Congresswoman
Letlow’s seat, maintaining strong districts for Speaker Johnson and Majority Leader Scalise, [and]
ensuring four Republican districts” as Senator Womack had prioritized. Senate Comm., 33:40—
34:24. Ultimately, Representative Marcelle accepted the Legislature’s preference for S.B. 8 over
her own proposal, recognizing that for “political reasons, we are [] where we are today.” House
Comm., 9:00-9:12. Representative Candace Newell similarly observed that “[t]his isn’t the best
map that has come before us . . . there were two other maps that were presented that were stronger”
and didn’t have as many parish splits, but “the politics of those two individuals that submitted
those two maps | guess have led us to having to work with [S.B. 8].” House Comm., 13:35-14:42.

Senator Womack was clear throughout the legislative process that his primary objective in
crafting S.B. 8 and rejecting alternatives was political. When asked why he chose his configuration
instead of the more compact S.B. 4, for example, Senator Womack answered, “It was strictly
politics [that] drove this map.” Senate Comm., 34:51-35:38 (citing the protection of Speaker
Johnson, Majority Leader Scalise, and Congresswoman Letlow’s seats); see also Senate Floor,
11:33-11:44 (*“This map was strictly drawn from the political aspect.”); House Comm., 25:53-
25:56, 26:14-26:36 (Senator Womack agreeing that “this is more of a political map” and that the
“primary driver” was protection of the Republican delegation, specifically Congressmembers
Johnson, Scalise, Letlow, and Higgins). When asked specifically whether race was the
predominant factor in CD-6’s configuration, Senator Womack replied, “No, it’s not the

predominant factor”; instead, the fact that the two top-ranking members of the U.S. House of
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Representatives are from Louisiana weighed heavily in his decision to draw the map as he had, as
did Congresswoman Letlow’s role on the House Committees for Agriculture and Appropriations,
all of which represented “a lot of muscle” for the state of Louisiana. Senate Comm., 35:58-37:15.

Other legislators echoed the importance of the political priorities presented by Senator
Womack. On the Senate floor, for example, Senator Jeremy Stine remarked that the map
“safeguards the positions of pivotal figures, the United States Speaker of the House, the Majority
Leader, and notably the sole female member of our congressional delegation. Her role is not merely
symbolic. She's a linchpin in the Appropriations [and] Education and [the] Workforce Committees,
which are vital to the prosperity and wellbeing of our state.” Senate Floor, 22:55-23:27. He also
stressed that it was crucial for the legislature to pass the map to prevent a court-imposed map that
would ignore these political objectives. Senate Floor, 23:27-24:25.

Amendments to S.B. 8 were also adopted for political reasons. For example, Senator
Heather Cloud, speaking in support of an amendment adopted in the Senate committee, explained
that the amendment “further protects Congresswoman Julia Letlow,” and “politically, this map
does a great job protecting Speaker Johnson and Congresswoman Julia Letlow as well as Majority
Leader Scalise.” Senate Comm., 46:20-47:22; see also Senate Comm., 47:22-48:51 (agreeing that
her motivations were to protect specific incumbents).

Ultimately, Senator Womack explained, S.B. 8 was “politically drawn to protect our
members of Congress” and to comply with the federal court’s Section 2 findings. House Comm.,
10:07-10:45. The Legislature and Governor agreed with Senator Womack’s transparent political
objectives, which could be accomplished only by enacting a new map before the court commenced
its own, necessarily apolitical, remedial process. The Legislature passed S.B. 8 on January 19, and

the Governor signed it into law on January 22. Madduri Decl., Ex. 14.
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Nine days later, Plaintiffs filed the present lawsuit challenging S.B. 8 as a racial
gerrymander and, in so doing, raising many of the same arguments considered and rejected by the
Middle District and the Fifth Circuit in the course of the Section 2 litigation. Compl., ECF No. 1.
On February 21, 2024, this Court ordered that a hearing on Plaintiffs’ preliminary injunction
motion would be consolidated with trial on the merits. Scheduling Order, ECF No. 63.

LEGAL STANDARD

The party seeking a permanent injunction must establish “(1) success on the merits; (2) that
a failure to grant the injunction will result in irreparable injury; (3) that said injury outweighs any
damage that the injunction will cause the opposing party; and (4) that the injunction will not
disserve the public interest.” VRC LLC v. City of Dallas, 460 F.3d 607, 611 (5th Cir. 2006). “The
standard for a preliminary injunction is essentially the same as for a permanent injunction with the
exception that the plaintiff must show a likelihood of success on the merits rather than actual
success.” Amoco Prod. Co. v. Village of Gambell, 480 U.S. 531, 546 n.12 (1987).

ARGUMENT
l. Plaintiffs cannot prevail on the merits of their claims.

Plaintiffs’ motion fails to substantiate either of their two claims, which turn on allegations
that the Legislature unconstitutionally elevated racial considerations in enacting S.B. 8. See Compl.
at 22-31. The Supreme Court has warned that the burden of proof on plaintiffs who bring
constitutional challenges to their district’s racial composition “is a demanding one.” Easley v.
Cromartie, 532 U.S. 234, 241 (2001) (cleaned up). Plaintiffs must show that race was not simply
“a motivation for the drawing of a majority-minority district, but the predominant factor
motivating the legislature’s districting decision.” Id. (cleaned up). And even if racial

considerations did predominate, the constitutional challenges still fail if the state had “good
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reasons” for concluding that the VRA required those considerations. Cooper v. Harris, 581 U.S.
285, 293 (2017). These principles doom Plaintiffs’ claims. The Legislature correctly understood
that a U.S. District Court, affirmed in every relevant part by the Fifth Circuit, had determined that
Section 2 required any newly enacted congressional map to include a second Black-opportunity
district. And having decided to remedy the Section 2 violation itself, the Legislature chose a
districting configuration in which political—not racial—considerations predominated.

A. The Legislature had *“good reason” to believe a second majority-Black
congressional district was required by the VRA.

Second 2 prohibits any “standard, practice, or procedure” that “results in a denial or
abridgement of the right . . . to vote on account of race.” 52 U.S.C. § 10301(a). The Supreme Court
has construed this provision to ban the “[d]ilution of racial minority group voting strength,” which
“may be caused by the dispersal of blacks into districts in which they constitute an ineffective
minority of voters or from the concentration of blacks into districts where they constitute an
excessive majority.” Gingles, 478 U.S. at 46 n.11. The Constitution permits map-drawers to
consider race to ensure compliance with Section 2. See Cooper, 581 U.S. at 292-93; Bush v. Vera,
517 U.S. 952, 97677 (1996) (plurality op.); id. at 990-92 (O’Connor, J., concurring) (“States
have a compelling interest in complying with the [Section 2] results test[.]”)8; Theriot v. Parish of
Jefferson, 185 F.3d 477, 488 (5th Cir. 1999).

Notably, states need not prove that the VRA actually required the minority-opportunity
district before adopting it. Rather, the state must establish only “that it had ‘good reasons’ to think

that it would transgress the Act if it did not draw race-based district lines.” Cooper, 581 U.S. at

®“On this point, at least four other Justices agreed with Justice O’Connor.” Clark v. Calhoun
County, 88 F.3d 1393, 1405 (5th Cir. 1996) (citing dissenting opinions of Stevens and Souter, J.J.,
joined by Ginsburg and Breyer, J.J.).
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293 (quoting Ala. Legis. Black Caucus v. Alabama, 575 U.S. 254, 278 (2015)). This standard
“gives states ‘breathing room’ to adopt reasonable compliance measures that may prove, in perfect
hindsight, not to have been needed.” Id. (quoting Bethune-Hill v. Va. State Bd. of Elections, 580
U.S. 178, 196 (2017)).

The Middle District litigation provided those good reasons here. The parties, including Jeff
Landry and the Legislature’s presiding officers in their official capacities, extensively litigated the
State’s Section 2 responsibilities. In a week-long trial-like hearing before the district court, twenty
different witnesses testified about the merits, and the court issued 152 pages of meticulous findings
of fact and conclusions of law, ultimately holding that H.B. 1’s inclusion of only a single Black-
opportunity district likely violated Section 2. See Robinson, 605 F. Supp. 3d at 766—858; Robinson,
37 F.4th at 215. The State challenged the district court’s merits reasoning before a Fifth Circuit
motions panel, Fifth Circuit mandamus panel, Fifth Circuit merits panel (and sought en banc
rehearing), and the United States Supreme Court—and not a single judge or justice indicated that
the Section 2 holding was likely in error. See Robinson, 37 F.4th at 227; In re Landry, 83 F.4th at
305; Robinson, 86 F.4th at 583; Ardoin, 143 S. Ct. at 2654.

Thus, it is entirely irrelevant that, because of S.B. 8’s enactment, the district court never
reached a final judgment formally holding the State liable for a Section 2 violation; what is
controlling here is that the State had good reason to believe that such a judgment would follow if
the Legislature did not enact a remedial map, even if a second Black-opportunity district may have
proved, “in perfect hindsight, not to have been needed.” Cooper, 581 U.S. at 293. Race-based
districting is justified wherever there is “a strong basis in evidence” for concluding that the VRA
requires a minority-opportunity district, id. at 292 (quoting Ala. Legis. Black Caucus v. Alabama,

575 U.S. 254, 278 (2015)), and it is tautological that such evidence is present where a court of
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appeals confirms a district court’s findings that the evidence indicates that Section 2 plaintiffs are
likely to succeed on the merits of their claims.

Nor is there any question that Louisiana’s political leaders believed that a congressional
map lacking a second Black-opportunity district would be enjoined for violating Section 2. When
Governor Landry issued the “court[-]required call for a redistricting special session” on the day he
took office, he explained that he was doing so because of the Section 2 litigation. Madduri Decl.,
Ex. 6. Having tested plaintiffs” evidence in every way he could as Attorney General—and having
failed to identify any significant gaps in that evidence or flaws in the courts’ legal reasoning—
Governor Landry announced that he had “exhausted ALL legal remedies” and it was time to “heed
the instructions of the Court” and “make the Adjustments necessary” to the congressional map. Ex.
7. S.B. 8’s sponsors and supporters shared this understanding. Senator Womack and
Representative Beaullieu explained that the new map “respond[s] appropriately to the ongoing
federal Voting Rights Act case in the Middle District of Louisiana,” highlighting the district court’s
Section 2 findings and the subsequent unsuccessful appeals. Senate Comm., 32:05-32:49; see also
Senate Comm., 33:56-34:24 (S.B. 8 “adheres to the command of the federal court in the Middle
District of Louisiana”); Senate Comm., 32:49-33:03 (“[W]e are here now because of the federal
court’s order that we have a first opportunity to act [and the] court's order that we must have two
majority black voting age population districts.”); House Comm., 27:33-38:06 (Senator Womack
explaining “[T]his map achieves the court’s order”); House Floor, 2:54:00-2:54:15 (Senator
Womack stating that “[w]e’re under a federal judge’s mandate and this bill is our best attempt to
comply with her decision.”); Senate Floor, 22:05-24:35 (Senator Stine agreeing that the legislature

must act to pass the map to prevent a court-imposed map).
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Because Louisiana had good reason to believe that Section 2 requires a second Black-
opportunity congressional district, the Constitution does not proscribe the Legislature’s intentional
creation of that district. See Allen, 599 U.S. at 41 (holding “race-based redistricting as a remedy
for [state districting maps that constitute] 8§ 2 violations” is not forbidden by the Fifteenth
Amendment). That alone forecloses Plaintiffs’ claim. See Cooper, 581 U.S. at 301.

B. Politics, not race, was S.B. 8’s predominant motive.

Legislatures “must have discretion to exercise the political judgment necessary to balance
competing interests,” and courts must “exercise extraordinary caution in adjudicating claims that
a State has drawn district lines on the basis of race.” Easley, 532 U.S. at 242 (cleaned up). Caution
is “especially appropriate . . . where the State has articulated a legitimate political explanation for
its districting decision.” Id. (reversing district court’s finding that race rather than politics was
predominant factor in state’s congressional redistricting plan). As the Fifth Circuit has explained,
map-drawers do not violate the Constitution where a district is drawn to be majority-Black to avoid
Section 2 liability, and the district’s shape is chosen primarily to protect incumbents and maintain
other political advantages. Theriot, 185 F.3d at 485. Here, Plaintiffs cannot satisfy their burden to
“disentangle race from politics and prove that the former drove a district’s lines.” Cooper, 581 U.S.
at 308.

1. Direct evidence of the Legislature’s motives confirms that political
considerations predominated.

The legislative record is clear that politics—not race—ultimately determined S.B. 8’s
district lines and resulted in its enactment. See Bush, 517 U.S. at 960 (plurality op.) (affirming
district court’s predominance analysis based on “substantial direct evidence of the legislature’s. . .
motivations™). Senator Womack’s recitation of his core political objectives, echoed by other bill

supporters, was consistent across committee testimony and floor debates. His top priorities were
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to protect the seats of Congresswoman Letlow, Speaker Johnson, and Majority Leader Scalise.
Senate Comm., 30:38-31:17; House Comm., 1:43-3:55; Senate Floor, 4:45-5:13; House Floor,
2:46:02-2:47:13 (“The boundaries in this bill I’m proposing ensures that Congresswoman Letlow
remains both unpaired with any other incumbents and in a congressional district that should
continue to elect a Republican to Congress for the remainder of this decade. | have great pride in
the work that Congresswoman Letlow has accomplished and this map will ensure that Louisianians
will continue to benefit from her presence in the halls of Congress for as long as she decides and
continue to serve our great state.”); Senate Comm., 31:43-32:05 (noting that the second goal of
S.B. 8 was ensuring that both Speaker Johnson and Majority Leader Scalise “will have solidly
Republican districts at home so that they can focus on the national leadership that we need in the
Washington, D.C.” and that Louisiana’s “conservative principles. . . will continue to extend past
our boundaries to our nation’s capital.”). Even though other bills responding to the Middle District
litigation were introduced and amendments seeking to improve compactness and parish splits were
proposed, Senator Womack and the Legislature stuck with S.B. 8 because it was the “only map . . .
that accomplished the political goals I believe are important for my district, for Louisiana, for my
country.” Senate Comm., 33:40-33:56. See also Senate Comm., 34:51-35:38 (“It was strictly
politics [that] drove this map.”); Senate Floor, 11:33-11:44 (“This map was strictly drawn from
the political aspect.”).

On occasion, Senator Womack referenced the desire to protect the entire Republican
delegation except Congressman Graves, who had antagonized Governor Landry and Congressman
Scalise by refusing to endorse their respective bids for Governor and Speaker in 2023. See House
Comm., 25:53-25:56 (identifying interest in protecting Congressmembers Johnson, Scalise,

Letlow, and Higgins), 26:22-26:36 (agreeing that “this is more of a political map” and that the
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“primary driver” was protection of the Republican delegation); Senate Comm., 30:16-32:55
(explaining that S.B. 8’s first goal was ensuring that Congresswoman Letlow remains “unpaired
with any other incumbents” and in a “district that should continue to elect a Republican” and that
the second goal was ensuring four “safe Republican seats.”); Senate Comm., 32:55-34:24
(reiterating that the top goals were “protecting Congresswoman Letlow’s seat, maintaining strong
districts for Speaker Johnson and Majority Leader Scalise, ensuring four Republican districts”);
Senate Comm., 36:22-37:15 (acknowledging that Congresswoman Letlow sits on the House
Committees of Agriculture and Appropriations, that the top two ranking members of the U.S.
House of Representatives were from Louisiana “had a lot to weigh in” to his decision, and that the
three Congress members he sought to protect were “a lot of muscle” for the state of Louisiana).
When asked specifically whether race was the predominant factor in his configuration of
CD-6, Senator Womack replied, “No, it’s not the predominant factor.” Senate Comm., 35:58—
36:22; see also Senate Comm., 47:22-48:48 (Senator Cloud, who backed an amendment to S.B.
8, agreeing that race was not the predominant reason for the amendment; rather, it was her desire
to protect specific incumbent members of Congress); Senate Comm., 1:10:26-1:10:48 (Chairman
Cleo Fields reminding members of the Senate & Governmental Affairs Committee of their
obligation to pass a map where “race is not the predominant reason”). In fact, Senator Womack
considered the minority population of CD-2 and CD-6 only to evaluate whether the “performance
of it appears to be positive for the minority district.” Senate Comm., 37:15-38:06. But, as he noted,

his performance analysis of the districts focused on whether a Democratic candidate would likely
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win, irrespective of the voters’ or candidate’s race: “Our analysis,” he made explicit, “is on party,
not race.” Senate Comm., 42:52-42:59."

S.B. 8 thus does not even trigger equal protection scrutiny because political considerations
like “incumbency protection might explain as well as, or better than, race a State’s decision to
depart from other traditional districting principles, such as compactness, in the drawing of []
district lines.” Bush, 517 U.S. at 967 (plurality op.). S.B. 8’s sponsors considered communities of
interest, Senate Floor, 7:10-8:15, House Comm., 3:50-4:23, and other traditional redistricting
principles such as population deviation and parish splits, but ultimately, they explained, S.B. 8 was
“politically drawn to protect our members of Congress” as much as possible while satisfying the
district court’s order. House Comm., 10:07-10:45. Race, though “inherently a consideration where,
as here, a governing body must respond to violations of Section 2 of the Voting Rights Act,” was
“plainly subordinate to the [Legislature’s] preoccupation with protecting incumbency and
maintaining other political advantages,” and therefore did not run afoul of the Constitution. Theriot,
185 F.3d at 485, 488. In other words, S.B. 8 “does not deviate substantially from a hypothetical
court-drawn 8 2 district for predominantly racial reasons.” Bush, 517 U.S. at 994 (O’Connor, J.,
concurring) (emphasis added). Instead, it deviates from the remedial plan proposed by plaintiffs in

the Section 2 litigation for predominantly political reasons. Because there is no constitutional

"1t is clear S.B. 8 was not enacted to maximize Black electoral power because many Black leaders
expressed disappointment with the configuration. Representative Newell noted that “[i]t is
disheartening that we do have so much politics that are guiding our maps instead of the policy and
the people. . . . [S.B. 8] does not reflect what the African-Americans that we’ve heard from across
the state during the road shows in 2021 asked for. It does not reflect all of what the Black Caucus
and the Democratic Caucus has asked for these past three years, but it’s the closest that we’ve
gotten thus far, and it seems like it’s the closest one that we are going to get that we could possibly
get support from my other Republican colleagues on. But | just wanted to make that clear that it is
not all that we asked for and there have been better ones that were submitted.” House Comm.,
12:42-16:08.
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prohibition against drawing district lines to achieve political goals, see Rucho v. Common Cause,
139 S. Ct. 2484, 2508 (2019), Plaintiffs cannot succeed on the merits of their claims.

2. Plaintiffs’ circumstantial evidence of the Legislature’s motives does not
show that racial considerations predominated.

Plaintiffs” circumstantial evidence fails on its own terms. Plaintiffs rely on an expert report
prepared by Michael Hefner, a witness who the State defendants in the Middle District Litigation
chose not to put on the stand, see supra at p. 4 n.1, and whose testimony the Western District of

Louisiana has previously regarded as “less helpful,” “argumentative and conclusory, and “not
always directly responsive to the issues under consideration by the Court.” Thomas v. Sch. Bd. St.
Martin Par., 544 F. Supp. 3d 651, 685-86 (W.D. La. 2021), rev’d in part on other grounds sub
nom., Borel ex rel. AL v. Sch. Bd. St. Martin Par., 44 F.Ath 307 (5th Cir. 2022); see also
Terrebonne Par. Branch NAACP v. Jindal, 274 F. Supp. 3d 395, 422 (M.D. La. 2017)
(“disagree[ing]” with Mr. Hefner’s *“visual observations” regarding district configuration because
he “failed to provide any objective benchmarks for [his] visual assessments™), rev’d on other
grounds sub nom. Fusilier v. Landry, 963 F.3d 447 (5th Cir. 2020).

In his expert report here, Mr. Hefner opines that because S.B. 8’s districts are less compact
and split more parishes and municipalities than H.B. 1 or an illustrative plan submitted by
Plaintiffs—each of which lacks a second Black-opportunity district—it follows that “communities
of interest were unnecessarily divided [in S.B. 8] because of race.” See Expert Report of Michael
C. Hefner at 27, ECF No. 17-3. That conclusory say-so is wrong. Mr. Hefner simplistic
observations say nothing about what motivated those compactness scores or parish splits. To the
contrary, Mr. Hefner refuses to consider any alternative explanations for the configuration of

districts, including the record statements of S.B. 8’s supporters explaining that departures from

these redistricting criteria were necessary to accomplish political objectives, see, e.g., Senate
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Comm., 34:51-35:38; House Comm., 13:35-14:42. Mr. Hefner also fails to provide any context
for the maps he produces with Black population clusters, such as municipal boundaries. Similarly,
Mr. Hefner’s calculation of Polsby-Popper scores ignores the fact that several illustrative plans
with two majority-Black districts submitted by Galmon Amici in the Middle District litigation had
better compactness scores than H.B.1, Robinson, 605 F. Supp. 3d at 782, refuting any suggestion
that S.B. 8’s compactness score was necessitated by the creation of an additional majority-Black
district. Mr. Hefner concludes that S.B. 8’s design “begs the question of whether the distribution
of African Americans are [sic] compact enough to create a second majority-minority district,” ECF
No. 17-3 at 27, but he never undertakes any of the analysis that would be necessary to answer that
threshold question or consider any alternative plans.

The Middle District of Louisiana, however, devoted extensive attention to evidence on that
very subject, and concluded that the plaintiffs there were “substantially likely to prove that Black
voters are sufficiently ‘geographically compact’ to constitute a majority in a second congressional
district.” Robinson, 605 F. Supp. 3d at 822 (footnote omitted). The Fifth Circuit did not find any
error with this conclusion. See Robinson, 86 F.4th at 592. Accordingly, S.B. 8’s deviation from
ideal compactness and other districting criteria could not have been predominantly driven by racial
reasons. The more natural conclusion follows from what the bill sponsors said: S.B. 8 pursued
political goals over aesthetics. That is constitutionally permissible. See Theriot, 185 F.3d at 487-
88 (rejecting racial gerrymandering challenge where “any irregularity associated with the shape of
[the challenged district] is derivative of politics” and other acceptable considerations).

1. The balance of equities and public interest disfavor injunctive relief.
Plaintiffs also fail to satisfy the equitable prerequisites for an injunction. See VRC LLC,

460 F.3d at 611. First, eight of the twelve Plaintiffs do not reside in CD-6, the district they allege
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to have been drawn because of unconstitutional racial motives, see Compl. at 5-6, and thus they
do not have standing and cannot suffer irreparable harm from a denial of the injunction. See United
States v. Hays, 515 U.S. 737, 746 (1995).

Further, any injunction that deprives Galmon Amici and other Louisiana voters of the
second Black-opportunity district required by federal law, as Plaintiffs request, would be
extremely inequitable—especially given that the 2022 congressional elections were administered
under a map that every federal court to weigh in on the issue has concluded likely violated Section
2 of the VRA. See Robinson, 605 F. Supp. 3d at 852 (concluding that “protecting voting rights is
quite clearly in the public interest, while allowing elections to proceed under a map that violates
federal law most certainly is not”). Plaintiffs’ requested injunction of S.B. 8—a map that remedies
that legal violation pursuant to the policy choices of the state’s legislative and executive
branches—would squarely undermine the public interest.

CONCLUSION

The Court should deny Plaintiffs’ motion and enter judgment for Defendants.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF LOUISIANA
MONROE DIVISION
PHILLIP CALLAIS, et al.,
Plaintiffs,
VS. Case No. 3:24-cv-00122-DCJ-CES-RRS

NANCY LANDRY, in her official capacity
as Louisiana Secretary of State,

Defendant.

DECLARATION OF LALITHA D. MADDURI IN SUPPORT OF
GALMON AMICI’S OPPOSITION TO
MOTION FOR PRELIMINARY INJUNCTION

I, Lalitha D. Madduri, hereby declare under penalty of perjury under the laws of the United

States as follows:

1. I am over the age of 18 and competent to make this declaration. | am a partner with
the law firm Elias Law Group LLP and am admitted to practice law in the State of California and
the District of Columbia and before multiple federal courts of appeals and district courts. | have
been admitted pro hac vice before this Court. | serve as counsel for Edward Galmon, Sr., Ciara
Hart, Norris Henderson, Tramelle Howard, and Dr. Ross Williams (“Galmon Amici”) in the
above-captioned matter.

2. I submit this declaration to provide the Court true and correct copies of certain

documents submitted in opposition to Plaintiffs’ motion for preliminary injunction.

Exhibit 1 is a true and correct copy of the Emergency Application for Administrative Stay,
Stay Pending Appeal, and Petition for Writ of Certiorari Before Judgment of Petitioners R. Kyle

Ardoin, in his official capacity as Secretary of State for Louisiana, and the State of Louisiana, by
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and through Attorney General Jeff Landry in Ardoin v. Robinson, No. 21A814 (U.S. June 17,

2022).

Exhibit 2 is a true and correct copy of Petitioners’ Letter, Ardoin v. Robinson, No. 21A814

(U.S. June 8, 2023).

Exhibit 3 is a true and correct copy of Petition for a Writ of Mandamus, In re Jeff Landry,

No. 23-30642 (5th Cir. Sept. 15, 2023), ECF No. 2-1.

Exhibit 4 is a true and correct copy of Order on Petition for Rehearing En Banc, Robinson

v. Ardoin, No. 22-30333 (5th Cir. Dec. 15, 2023), ECF No. 363-2.

Exhibit 5 is a true and correct copy of Minute Entry for 11-27-23 Status Conference,

Robinson v. Ardoin, No. 3:22-cv-00211-SDD-SDJ (M.D. La. Nov. 27, 2023), ECF No. 315.

Exhibit 6 is a true and correct copy of Governor Jeff Landry Assumes Olffice, La. Off. of

the Governor (Jan. 8, 2024), https://gov.louisiana.gov/news/governor-jeff-landry-assumes-office.

Exhibit 7 is a true and correct copy of Governor Jeff Landry Opens First Special Session
on Court Ordered Redistricting, La. Off. of the Governor (Jan. 16, 2024),
https://gov.louisiana.gov/news/governor-jeff-landry-opens-first-special-session-on-court-

ordered-redistricting.

Exhibit 8 is a true and correct copy of Tyler Bridges, Rep. Garrett Graves Was on Top.
Now He’s Fighting For His Political Life. What Happened?, BATON ROUGE ADVOCATE (Jan. 20,
2024), https://www.nola.com/news/politics/rep-garret-graves-sees-fortunes-fall-

steeply/article_c4592922-b721-11ee-bba8-c3fedcd6a7ad.html.
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Exhibit 9 is a true and correct copy of Tyler Bridges, Garret Graves Endorses Stephen
Waguespack in Louisiana Governor’s Race, BATON ROUGE ADVOCATE (June 7, 2023),
https://www.nola.com/news/politics/garret-graves-endorses-stephen-waguespack-in-governors-

race/article_fa443074-0559-11ee-af08-27e4fcb098fe.html.

Exhibit 10 is a true and correct copy of Greg Larose, In Governor’s Race, We'll See if
‘Wags® Can Tail Top Dog Landry, LA. ILLUMINATOR (Mar. 8, 2023),
https://lailluminator.com/2023/03/08/in-governors-race-well-see-if-wags-can-tail-top-dog-

landry/.

Exhibit 11 is a true and correct copy of Ryan Lizza, What Steve Scalise Won't Forget,
PoLiTico (Dec. 1, 2023), https://www.politico.com/news/2023/12/01/what-steve-scalise-wont-

forget-00129546.

Exhibit 12 is a true and correct copy of Gordon Russell, ‘7 Know What Was Being Said’:
Steve Scalise Suggests Garret Graves Undercut Speaker Bid, BATON ROUGE ADVOCATE (Dec. 1,
2023), https://www.nola.com/news/politics/i-know-what-was-being-said-steve-scalise-suggests-

garret-graves-undercut-speaker-bid/article_c8fb3590-905e-11ee-86ce-4319bdb3475d.html.

Exhibit 13 is a true and correct copy of Mark Ballard, How Did Steve Scalise’s Dream for
Speaker Get Squashed? Hardball Politics Are to Blame, BATON ROUGE ADVOCATE (Oct. 23, 2023),
https://www.nola.com/news/politics/steve-scalise-dream-to-be-speaker-and-by-hardball-

politics/article_19431f68-6f85-11ee-ba5d-73611afd20e7.html.

Exhibit 14 is a true and correct copy of bill information for SB8, 2024 First Extraordinary

Session (La. 2024), available at https://legis.la.gov/legis/Billinfo.aspx?i=245512.

Respectfully submitted this February 27, 2024.
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PARTIES TO THE PROCEEDING AND RELATED PROCEEDINGS

Petitioners are R. Kyle Ardoin, in his official capacity as Secretary of State for
Louisiana, and the State of Louisiana, by and through Attorney General Jeff Landry.
Respondents are Press Robinson, Edgar Cage, Dorothy Nairne, Edwin Rene
Soule, Alice Washington, Clee Earnest Lowe, Davante Lewis, Martha Davis, Ambrose
Sims, the National Association for the Advancement of Colored People Louisiana
State Conference, Power Coalition for Equity and Justice, Edward Galmon, Sr., Ciara

Hart, Norris Henderson, and Tramelle Howard.
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CORPORATE DISCLOSURE STATEMENT

Pursuant to Supreme Court Rule 29.6, Petitioners each represent that they do

not have any parent entities and do not issue stock.

[s/ Elizabeth B. Murrill
Elizabeth B. Murrill
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La. Rev. Stat. §18:465(E)(1)(Q) .uuvuueeeeeeiiiiieiiiiiiieeeeeeeeeeeeiieeee e e eeeaieeeeeeeeeeeeans 31, 37

X



Case 3:24-cv-00122-DCJ-CES-RRS Document 85-3 Filed 02/27/24 Page 11 of 52 PagelD #:

894
Lia. Rev. Stat. §18:467 .. .cccooiiiieiiieee ettt et e e e e e e e e e e 32
La. Rev. Stat. §18:468(A) . ..ottt e e 32
La. Rev. Stat. §18:408 ... it e e e e e e aaees 32
La. Rev. Stat. §18:58(B)(2) ...evvvvuiiiieeieiieeeeeieee et te e e e e e 32

Other Authorities

https://www.gov.louisiana.gov/assets/Proclamations/2022/89JBE2022CallSpecialSes

La. Const. art. IT, §2(A)(3)(Q) .euuuuueeeeeeiiieeiiiiiiiiee et e e e e e e e 9
La. Const. art. II, §2(B).....coovviiiiiiie et 9
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TO THE HONORABLE SAMUEL ALITO, ASSOCIATE JUSTICE OF THE SUPREME COURT
OF THE UNITED STATES AND CIRCUIT JUSTICE FOR THE FIFTH CIRCUIT.

Louisiana’s congressional boundaries cannot be drawn to create two majority-
minority districts without “segregat[ing] the races for purposes of voting.” Shaw v.
Reno, 509 U.S. 630, 641 (1993). Nonetheless, the district court issued a preliminary
injunction ordering the Louisiana Legislature to add a second district by June 20,
2022. By fixing race as the sole “non-negotiable” district-drawing variable, see Cooper
v. Harris, 137 S. Ct. 1455, 1470 (2017), the district court disregarded decades of this
Court’s precedents, which “mak|e] clear that proportionality is never dispositive.”
Johnson v. De Grandy, 512 U.S. 997, 1026 (1994) (O’Connor, J., concurring); accord.
Wis. Legis. v. Wis. Elections Comm’n, 142 S.Ct. 1245, 1250 (2022). Despite
acknowledging serious flaws in the Plaintiffs’ case, the Fifth Circuit declined to issue
a stay—tossing Louisiana into divisive electoral pandemonium. App. 152. The district
court’s ruling upends statutory deadlines with a promise of more to come, throws the
election process into chaos, and creates confusion statewide, all of which undermines
confidence in the integrity of upcoming congressional elections. A stay is manifestly
warranted because of these harms and because this case is worthy of certiorari. An
administrative stay pending further evaluation of this matter is also manifestly
warranted to calm the chaos and to permit more orderly proceedings. This case
presents the exact question this Court will soon resolve: Whether Louisiana’s 2021
redistricting plan for its six seats in the United States House of Representatives
violated section 2 of the Voting Rights Act, 52 U. S. C. §10301?

Louisiana has worked long and hard to comply with federal redistricting



Case 3:24-cv-00122-DCJ-CES-RRS Document 85-3 Filed 02/27/24 Page 13 of 52 PagelD #:
896

mandates. After receiving the 2020 Decennial Census data from the federal
government far behind schedule, Louisiana began the same congressional district-
drawing processes undertaken by other states throughout the Nation. It followed
several guideposts. First, because the State was again allotted six congressional
districts (and its demographics remained largely consistent), it maintained existing
district boundaries to the extent it could, which meant retaining one majority-
minority district. App. 318 n.8. Second, it took into account the fact that the United
States Department of Justice had twice precleared, under Section 5 of the Voting
Rights Act, congressional-district boundaries, which included only one majority-
minority district. See Hays v. Louisiana, 862 F. Supp. 119, 124 n.4 (W.D. La. 1994).
Third, it construed as a warning two federal-court cases that struck, as racial
gerrymanders, Louisiana congressional maps drawn to include two majority-minority
districts. Hays v. Louisiana, 839 F. Supp. 1188, 1191 (W.D. La. 1993) (Hays I); Hays
v. Louisiana, 936 F. Supp. 360, 368 (W.D. La. 1996) (Hays IV). Against this legal
background, the Louisiana Legislature approved new maps with two-thirds approval
in both bodies.

The day the Louisiana Legislature’s plan took effect, however, two groups of
plaintiffs sued, insisting that, because “Louisiana has six congressional districts and
a Black population of over 33%,” Section 2 of the Voting Rights Act mandates
proportional representation. After conducting a rushed hearing, the district court
enjoined Louisiana’s maps. The Fifth Circuit declined a stay despite tremendous

electoral upheaval. Perhaps even more perplexingly, the Fifth Circuit failed to
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disturb the district court’s misapplication of Supreme Court precedent that in areas
where there is significant white cross-over voting, the third Gingles precondition
cannot be met. Nor did the Fifth Circuit address the badly bungled analysis
surrounding racially polarized voting, which it conflated with legally significant
racially polarized voting. As this Court well knows, there is a difference.

The record accentuates the inability to draw a constitutionally-compliant plan.
Out of ten-thousand simulated plans using neutral, non-racial criteria, none produced
even one majority-minority district, let alone fwo that the district court believes the
Voting Rights Act requires. App. 270-271. The inescapable conclusion: the district
court has ordered a racial gerrymander that “by its very nature” is particularly
“odious.” Wis. Legis., 142 S. Ct. at 1248 (quoting Shaw, 509 U. S. at 643).

Rivaling the lower courts’ blunders on the Voting Rights Act question is their
baseless refusal to stay this case under Purcell v. Gonzalez, 549 U.S. 1 (2006).
Potential Louisiana congressional candidates can qualify for the ballot by nominating
petition on July 8, 2022 (moved from June 20, 2022 by the District Court) and the
regular qualifying period is July 20-22, 2022—but it is impossible for them to qualify
with no congressional districts in place. When “[f]iling deadlines need to be met, but
candidates cannot be sure what district they need to file for” or even “which district
they live in,” Purcell commands federal courts to refrain from “swoop[ing] in and re-
do[ing] a State’s election laws.” Merrill v. Milligan, 142 S. Ct. 879, 881 (2022)
(Kavanaugh, J., concurring). The lower courts’ refusal to heed this principle clashes

with admonitions this Court has issued time and again—as recently as four months
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ago. See id.

Aggravating the erroneous refusal to apply Purcell is the lower courts’
decisions to barrel ahead despite Merrill, which this Court will hear less than four
months from now. Because this case presents the same question as Merrill, the Court
should grant certiorari in advance of judgment, consolidate the cases, and issue a
briefing schedule for this case under which arguments could be heard the same day
as Merrill, or simply hold the case in abeyance pending the opinion in Merrill.

In Merrill (like here), Alabama drew districts that tracked its previous district
boundaries, given the relative consistency of its demographics. In Merrill (like here),
the plaintiffs’ experts! prioritized race in a (failed) attempt to show that an additional
majority-minority district with some semblance of compactness could conceivably be
created. And in Merrill (like here), a federal district court essentially threw out the
redistricting work of a state legislature during a time that all but guaranteed “chaos
for candidates, campaign organizations, independent groups, political parties, and
voters, among others.” Merrill, 142 S. Ct. at 880 (Kavanaugh, J., concurring).
Proceeding in this case while Merrill is pending defies all conceivable notions of
judicial economy and fairness to a State that will otherwise have to (1) redraw
congressional districts in compliance with the district court’s order to create racial
gerrymanders, (2) litigate this question before the Fifth Circuit while conducting the

2022 midterm elections under congressional districts that are most likely illegal, and

1 Indeed, one expert—Mr. William CooperError! Bookmark not defined.—
served as a plaintiffs’ expert in both Milligan and this case.
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(3) likely have to start the redistricting process over again after this Court issues its
opinion in Merrill. An administrative stay and stay pending appeal both are
warranted, as is a grant of certiorari before judgment. See, e.g., Abbott v. Perez, 138
S. Ct. 2305, 2319, 2322 (2018); Perry v. Perez, 565 U.S. 388, 392 (2012).

Events that transpired yesterday underscore why an administrative stay is
necessary. In response to a motion to extend the limited time permitted to the
Legislature to do its important work, the district court ordered the Speaker of House
and the President of the Senate to appear in person for a hearing on the morning of
the second legislative day (of only six days). At that hearing, the district court
threatened the Speaker with contempt (for filing a bill she found displeasing), App.
455-457, and demanded the President of the Senate commit to suspend rules and
move legislation faster, App. 437. She ordered all parties (two of which were not
before her in the hearing) to submit briefs (by the close of business) on how she should
proceed if the legislature failed to draw a second district. See App. 476. It appears the
legislative session is merely a formality.

Without a stay, “even heroic efforts likely [will] not be enough to avoid chaos
and confusion” during the rapidly approaching midterm election cycle. Merrill, 142
S. Ct. at 880 (Kavanaugh, J., concurring). Even if Louisiana pulls it off, with the
proverbial gun to its head held by a federal court, the State will be forced to elect
congressional representatives using boundaries anathema to the Fourteenth

Amendment’s Equal Protection Clause, unless this Court steps in now.

OPINIONS BELOW

Petitioners seek an administrative stay and a stay or injunction pending
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appeal of the district court’s preliminary injunction, entered on June 6, 2022. The
district court’s opinion is reproduced at App. 1. The district court’s order denying a
stay pending appeal is reproduced at App. 161. The Fifth Circuit’s opinion denying a
stay pending appeal is reproduced at App. 167.

JURISDICTION

This Court has jurisdiction to resolve this application under 28 U.S.C. Sections
1331 and 2101(f), and the authority to grant certiorari before judgment under Section
1254(1).

STATEMENT OF THE CASE
A. 2022 redistricting efforts begin against a 30-year legal history.

Louisiana’s redistricting saga began thirty-years before the State legislature
received the 2020 Decennial Census data. After the 1990 redistricting cycle, the
Louisiana Legislature twice attempted? to draw congressional maps to include two
majority-minority congressional districts. Both times, the maps pinned East Baton
Rouge Parish as the population anchor for the second majority-minority district,
which extended north along the Mississippi River, into Louisiana’s Delta Region (over
180 miles away), and then across the top of the State. App. 333-334. Courts struck
both maps as racial gerrymanders that violated the Fourteenth Amendment’s Equal

Protection Clause. See Hays v. Louisiana (Hays 1), 839 F. Supp. 1188, 1195 (W.D. La.

2The legislature was forced to attempt this feat because, at the time, the U.S.
Attorney General’s Office made it plain that “any plan that did not include at least
two ‘safe’ black districts out of seven” would not be precleared under Section 5 of the
Voting Rights Act. Hays I, 839 F. Supp. at 1196 n.21.
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1993) (Hays I); Hays v. Louisiana (Hays 1V), 936 F. Supp. 360, 368 (W.D. La. 1996).

Because Louisiana could not draw two majority-minority districts without
“segregat[ing] the races for purposes of voting,” Shaw, 509 U.S. 630, 641 (1993), the
Hays remedial map contained only one. The heart of this district (CD2) centered on
New Orleans. East Baton Rouge, the anchor of Louisiana’s ill-fated second majority-
minority district, found itself in CD6. Since then, the Legislature has never enacted
a redistricting plan connecting East Baton Rouge Parish to the Delta region.

In the three decades since Hays was litigated, some things changed. Louisiana
lost a congressional seat after the 2000 Decennial Census, reducing the number of
districts to six. Other things remained constant. Specifically, Louisiana’s total black
voting-age population (BVAP) did not meaningfully grow. As a matter of plain math,
if the State could not draw two districts out of seven without unconstitutionally
considering race, its likely impossible for it to draw two districts of six unless race
predominates. Efforts to do so proved this assumption correct.

B. 2022: Roadshows, public input, hard work, a veto, and litigation.

Upon receiving long-delayed results of the 2020 Decennial Census, Louisiana,
began its redistricting process. This work began months before the Extraordinary
Session convened February 1, 2022, with statewide “road shows” to collect feedback
and concluded (after a gubernatorial veto and subsequent override vote) March 31,
2022. Although the U.S. Constitution’s one-person, one-vote requirement compelled
the Legislature to modify several boundaries, its plan deliberately retained the “core

districts as they [were] configured” after the 2010 census to ensure continuity of
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representation, perpetuating “the traditional boundaries as best as possible” to
“keep|[] the status quo.” Defs. Proposed Findings of Fact, App. 226-227. As enacted,
Louisiana’s congressional map includes one majority-Black district, as it has since
the 1990s.

The same day the Legislature’s plan took effect, two groups of plaintiffs sued.
See Robinson v. Ardoin, No. 3:22-cv-00211 (M.D. La.); Galmon v. Ardoin, No.: 3:22-
cv-00214 (M.D. La.). In their collective view, Section 2 of the Voting Rights Act
requires Louisiana to create a second majority-Black congressional district. At its
core, their arguments hinge on proportionality—i.e., because “Louisiana has six
congressional districts and a Black population of over 33%,” two of Louisiana’s six
congressional districts must be majority Black. Robinson, et al. v. Ardoin, et al., No.
3:22-cv-211 (M.D. La.) (ECF 42-1 at 4) (hereinafter, Robinson). The State of Louisiana
and two of the State’s Legislative leaders—the Speaker of the House and the President
of the Senate—quickly moved for, and were granted, intervention. Id. (ECF Nos. 10,
30, 64). The district court consolidated the two cases,? denied the State’s motion to
stay the case pending this Court’s disposition in Merrill v. Milligan, No. 21-1087
(U.S.) (consolidated with Merrill v. Caster, No. 21-1087 (U.S.)), and conducted a
truncated preliminary-injunction hearing, e.g., Robinson (ECF Nos. 135, 63). After
the parties submitted post-trial briefs and proposed findings of fact and conclusions

of law, the district court granted Plaintiffs’ motions for a preliminary injunction. App.

3 The consolidated case is Galmon, et al. v. Ardoin, et al., No. 3:22-cv-214 (M.D.
La.).
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In so doing, the district court concluded Plaintiffs were likely to satisfy the
Voting Rights Act Section 2 preconditions this Court set out in Thornburg v. Gingles,
478 U.S. 30 (1986). It also reasoned that the Plaintiffs would suffer irreparable harm
without a remedial map. App. 88-105, 141-42. For this reason, the district court
further decreed that the Louisiana Legislature must enact a remedial plan with a
second majority-minority district within the next fourteen days, or the court would
contrive a map of its own. App. 2.

C. Election deadlines bumped; Special Session called; no relief from
lower courts.

Within hours of the district court’s preliminary-injunction order, each
Defendant noticed appeals. App. 153, 156, 158. A joint motion filed with the district
court for a stay pending appeal followed that same day. When the district court
declined to stay its injunction, every Defendant group (the Secretary of State, the
Attorney General, and the Speaker of the House and President of the Senate) filed
emergency motions for a stay pending appeal with the Fifth Circuit. After expedited
briefing and an administrative stay, the Fifth Circuit declined to pause the district

P13

court’s preliminary injunction (though it concluded the Plaintiffs’ “arguments and the
district court’s analysis are not without weakness”). App. 168. It did, however,
expedite the appeal and scheduled oral argument July 8, 2022. App. 168-169.

D. Chaos ensues; Legislative process is undermined.

Compliance with the district court’s deadline is impossible. For starters, the

Louisiana Legislature adjourned sine die on the day the district court issued its



Case 3:24-cv-00122-DCJ-CES-RRS Document 85-3 Filed 02/27/24 Page 21 of 52 PagelD #:
904

Injunction, June 6, 2022, as required by the State Constitution. See La. Const. art. II,
§2(A)(3)(a). So the Governor called a special session. See La. Const. art. II, §2(B);
https://www.gov.louisiana.gov/assets/Proclamations/2022/89JBE2022CallSpecialSes
sion.pdf. Pursuant to the State Constitution, however, seven days’ notice is required
before the Legislature may convene an Extraordinary Session, see id., which reduced
to six the number of days the ruling actually allowed to complete the task this Court
knows “is never easy.” Abbott v. Perez, 138 S. Ct. at 2314 (emphasis added).

For this reason, the Legislative Leadership moved for an extension of time to
enact a remedial map. They told the district court that redrawing the State’s
congressional maps in only six days could not be accomplished, at a minimum,
without denying the public their right to notice and to participate. In response, the
district court ordered the House Speaker and Senate President, to appear in person
at a hearing it had set on the motion during the second day of the Session. This
hearing occurred June 16, 2022; neither the State’s Attorney General nor the
Secretary of State were allowed to participate, the district court denied the requested
extension from the bench:

[O]rder[ed] the parties to file briefs by 5:00pm setting forth
their proposals for the nature and timeline of the judicial
redistricting process in the event that the Legislature is
unable to enact a remedial map. The Court specifies that
each side will be permitted to offer one proposed remedial
map.
Robinson (ECF No. 196). Moreover, during the hearing, the district court threatened

the Speaker with contempt for having filed a “placeholder bill” that did not contain a

second majority minority district (which he explained can be amended), attempted to

10
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strong-arm the Senate President into suspending the rule to force the process to move
faster, and all but declared the legislative process a mere formality. See App. 437-
438.
REASONS FOR GRANTING THE STAY

Few cases are better candidates for a stay pending appeal and entry of a writ
of certiorari before judgment. Indeed, the district court’s preliminary-injunction order
achieves the rare trifecta of (1) getting both the law and facts egregiously wrong;
(2) ordering relief that inflicts immediate irreparable harm in the form of a State-
wide Equal Protection violation, accomplishing nothing other than creating utter
mayhem in a midterm year; and (3) ignoring the colossal waste of judicial resources
inherent in resolving (wrongly) an issue this Court is taking up the first week of its
next Term. The Fifth Circuit reinforced the need for this Court’s intervention when
it declined to act, waiving off Milligan as an “outlier” relative to the Purcell doctrine.
Together, Louisiana’s Attorney General and Secretary of State request that the Court
return both sensibility and the rule of law to Louisiana’s redistricting process.
I. THERE IS A REASONABLE PROBABILITY FOUR JUSTICES WILL VOTE TO GRANT

CERTIORARI AND FIVE WILL VOTE TO REVERSE AND VACATE THE PRELIMINARY
INJUNCTION.

This case, like Merrill, presents the important question whether prioritizing
race under Section 2 is inconsistent with the federal Constitution. The answer
matters: here, as in Alabama, it is impossible to draw a map without prioritizing race
as the predominant factor in order to generate a second majority-minority district,
which federal courts have cautioned Louisiana not to do in the past.

Section 2 vote-dilution claims are governed by Thornburg v. Gingles, 478 U.S.

11
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30 (1986). The Gingles criteria ask whether (1) “the minority group [can] demonstrate
that it is sufficiently large and geographically compact to constitute a majority in a
single-member district;” (2) “the minority group...is politically cohesive;” and
(3) “the white majority votes sufficiently as a bloc to enable it . . . usually to defeat
the minority’s preferred candidate.” Id. at 50-51. If—and only if—the Plaintiffs can
satisfy all three Gingles preconditions, they must then show “under the totality of the
circumstances,” that they “do not possess the same opportunities to participate in the
political process and elect representatives of their choice.” See League of United Latin
Am. Citizens, Council No. 4434 v. Clements (LULAC, Council), 999 F.2d 831, 849 (5th
Cir. 1993).

Plaintiffs failed across the board to carry their burden. That the district court
concluded otherwise (and the Fifth Circuit acquiesced in this error) affirms how
terrifically far the district court’s legal analysis wandered. Simply put, race
predominated, politics was mistaken for racially polarized voting, and (for good
measure) the district court botched the showing necessary to justify imposing
mandatory preliminary relief. The result is a legally deficient preliminary injunction
that offends all conceivable notions of equal protection, generates chaos during
critically important qualifying periods, and undermines confidence in Louisiana’s
election process. It must be stayed.

A. The district court mangled Gingles’s third precondition.

The third Gingles precondition requires the Plaintiffs to show that the “amount
of white bloc voting . . . can generally ‘minimize or cancel’ black voters’ ability to elect

representatives of their choice.” Gingles, 478 U.S. at 56 (citations omitted). “In areas

12
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with substantial crossover voting,” Bartlett v. Strickland, 556 U.S. 1, 24 (2009), which
arises when enough white voters support a Black-preferred candidate that the
candidate can prevail “without a VRA remedy,” (i.e., the creation of a majority-
minority district), Covington v. North Carolina, 316 F.R.D. 117, 168 (M.D.N.C. 2016),
affd, 137 S. Ct. 2211 (2017), this third precondition remains unsatisfied. Gingles, 478
U.S. at 56. “[I]n the absence of significant white bloc voting it cannot be said that the
ability of minority voters to elect their chosen representatives is inferior to that of
white voters.” Voinovich v. Quilter, 507 U.S. 146, 158 (1993) (quoting Gingles, 478
U.S. at 49 n.15).

Plaintiffs’ experts each defined polarized voting as existing where “black voters
and white voters voted differently.” App. 328. Specifically, they testified that
polarized voting occurs when “black voters and white voters would have elected
different candidates if they had voted separately.” Id. But, that is not the correct
standard. This Court has made clear that the Plaintiffs must prove that extreme white
bloc voting renders the creation of a majority-minority district the only way to ensure
that a minority community has an equal opportunity to elect the candidate of that

community’s choice. Gingles, 478 U.S. at 56.4 To adopt the broader standard converts

4 Specifically, this Court has held that “Racially polarized voting” exists whenever
“there is a consistent relationship between [the] race of the voter and the way in
which the voter votes.” Gingles, 478 U.S. at 53 n.21. But Gingles requires evidence of
“legally significant racially polarized voting.” Id. at 55. This occurs only when “less
than 50% of white voters cast a ballot for the black candidate.” Id. Thus, a Section 2
plaintiff can prevail only when there is proof that the white majority usually votes as
a bloc to defeat the minority’s preferred candidate. Cooper, 137 S. Ct. at 1470;
Covington v. North Carolina, 316 F.R.D. 117, 167 (M.D.N.C. 2016), affd, 137 S. Ct.
2211 (2017) (Mem.). None of plaintiffs’ experts provided any testimony that African

13
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the Section 2’s protection into electoral guarantees through the reconfiguration of
district lines any time a slim majority of white voters supports a candidate that a
minority group disfavors.

The Plaintiffs have not, and cannot, show that such an extreme level of white
bloc voting exists in Louisiana. Indeed, when pressed, one of Plaintiffs’ experts
conceded that meaningful white crossover voting exists in Louisiana, meaning that
at least two congressional districts (CD2 and CD5) could be drawn with a BVAP below
50 percent that would still, enable the Black community in those districts to elect the
candidate of their choice. App. 329. Another expert testified that a district around 40
percent BVAP could perform. Id. And an amicus brief submitted by LSU and Tulane
University mathematics and computer-science professors analyzed nineteen

elections, which demonstrated that districts of about 42 percent BVAP afford an

Americans need a congressional district with a majority BVAP to have an equal
opportunity to elect their candidate of choice. Quite to the contrary, Drs. Palmer and
Lichtman conceded that because of substantial white crossover voting, African
Americans in Louisiana only need a congressional district with a black VAP in the
low 40% range in order to control the election result. Dr. Handley agreed that districts
may be “effective” in providing black voters with an opportunity to elect their
candidate of choice with a BVAP under 40% but that she did not analyze whether
black voters in Louisiana would have such an opportunity in a district drawn with
less than 50% BVAP. While Dr. Handley did not attempt to analyze the lowest black
percent needed for black voters to control a district, she also gave no testimony
whatsoever that a district in excess of 50% is required. All of Plaintiffs experts
testified that Plaintiffs illustrative majority black districts would perform, in the
sense that black voters would have an opportunity to elect their candidate of choice
in those districts. But none of plaintiffs’ experts testified that a district with a black
VAP in excess of 50% 1s necessary in order to give black voters an opportunity to elect
their candidates of choice. Thus, under the Court’s precedent Gingles, Bartlett v.
Strickland, Cooper v. Harris, and Covington v. North Carolina, the evidence in this
case only shows the presence of statistically significant RPV and nothing more.

14
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equal minority electoral opportunity. Robinson (ECF 97 at 30, 34, 41-43).

The preliminary-injunction record shows that “partisan affiliation, not race,
best explains the divergent voting patterns among minority and white citizens.” App.
330. This means, in turn, that there is no “legally significant” racially polarized voting
sufficient to satisfy Gingles precondition 3. LULAC, Council, 999 F.2d at 850; see also
App. 287. The motions panel wrongly adopted the test of Plaintiffs’ expert Lisa
Handley, that whenever the Democrat loses a district, this proves the existance of
significant white bloc voting. This is in contravention of Gingles, Covington, and
Cooper v. Harris.

“The Voting Rights Act,” naturally, “does not guarantee that nominees of the
Democratic Party will be elected, even if black voters are likely to favor that party’s
candidates.” Id. at 854 (quoting Baird v. Consolidated City of Indianapolis, 976 F.2d
357, 361 (7th Cir. 1992)). Instead, Section 2 “is implicated only where Democrats lost
because they are black, not where blacks lost because they are Democrats.” Id.
(quoting Baird, 976 F.2d at 361). This interpretation is reinforced by the text of
Section 2 itself, which prohibits state laws that “result[] in a denial or abridgement
of the right . .. to vote on account of race or color.” 52 U.S.C. § 10301(a) (emphasis
added). Hence, “evidence that divergent voting patterns are attributable to partisan
affiliation or perceived interests rather than race [is] quite probative” to Gingles
precondition 3. LULAC, Council, 999 F.2d at 858 n.26. Bloc voting that is not “on
account of race or color” is by its own terms not a violation of Section 2.

Evidence of partisan-motivated racially polarized voting permeates the record.

15
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Defendants’ expert testified that, while “voting may be correlated with race[,] . . . the
differential response of voters of different races to the race of the candidate is not the
cause.” App. 330. Instead, he found the polarization exhibited in the data resulted
from Democratic party allegiance—not race. App. 330-331. By analyzing the last
three presidential elections, Defendants’ expert found the all-white 2016 Democratic
ticket received greater black and less white support than either the 2012 Democratic
ticket (which featured a black presidential candidate) or the 2020 Democratic ticket
(which featured a black vice-presidential candidate). Robinson (ECF 108-4 at 5-6). By
contrast, in Louisiana elections that featured no Democratic candidates, “pattern[s]
of racial differences in voting largely disappears.” Id. at 6-7. This is strong evidence
that racial voting differences in Louisiana are driven not by the race of the
candidates, but by partisan factors.

Plaintiffs failed to carry their burden of proving “legally significant” bloc voting
for purposes of Gingles precondition 3. See LULAC, Council, 999 F.2d at 850. This, in
turn, renders their Section 2 claim meritless—rather than “entirely clearcut” in their
favor, Merrill, 142 S. Ct. at 881 (Kavanaugh, J., concurring). At the very least, the
evidence of racial bloc voting does not “clearly favor” Plaintiffs enough to warrant
striking the State’s enacted congressional map. See Martinez v. Mathews, 544 F.2d
1233, 1243 (5th Cir. 1976). This is no ordinary error due to the enormity of its
consequences.

B. The district court improperly ordered a racial gerrymander,
which was wrong and worthy of certiorari before judgment.

This Court has been clear and consistent for decades. “Classifications of
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citizens solely on the basis of race ‘are by their very nature odious to a free people
whose institutions are founded upon the doctrine of equality.” Shaw, 509 U.S. at 643
(quoting Hirabayashi v. United States, 320 U.S. 81, 100 (1943)); accord Wis. Legis.,
142 S. Ct. at 1248. Creating such classifications “threaten[s] to stigmatize individuals
by reason of their membership in a racial group and to incite racial hostility.” Shaw,
509 U.S. at 643 (citing Richmond v. J. A. Croson Co., 488 U.S. 469, 493 (1989)
(plurality opinion).> For that reason, “the Fourteenth Amendment requires state
legislation that expressly distinguishes among citizens because of their race to be
narrowly tailored to further a compelling governmental interest.” Id. (citing Wygant
v. Jackson Bd. of Ed., 476 U.S. 267, 277-78 (1986) (plurality opinion); id., at 285
(O’Connor, J., concurring in part and concurring in judgment)).

This Court has assumed (but never held) that compliance with Section 2 of the
Voting Rights Act constitutes a compelling governmental interest. See Cooper v.
Harris, 137 S. Ct. 1455 (2017). It has set beyond peradventure, however, that a
“sufficiently large and compact population of black residents” alone does not justify
race-based redistricting. Wis. Legis., 142 S. Ct. at 1249. It has never been enough to

surmise that the Voting Rights Act “may . . . require[]” creation of additional majority

minority districts; instead, there must exist “a strong basis in evidence to conclude

5 See also United Jewish Organizations of Williamsburgh, Inc. v. Carey, 430 U.S.
144 (1977) ((Brennan, J., concurring in part) (“Even in the pursuit of remedial
objectives, an explicit policy of assignment by race may serve to stimulate our
society's latent race consciousness, suggesting the utility and propriety of basing
decisions on a factor that ideally bears no relationship to an individual's worth or
needs.”). Indeed, this is now happening as a direct consequence of the district court
order.
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that §2 demands” it. Wis. Legis., 142 S. Ct. at 1249 (first emphasis in original).
Without this exacting demonstration, Section 2 becomes a rank proxy “allow[ing] a
State to adopt a racial gerrymander.” Id. at 1250.

The facts to which the district court lent its imprimatur are indistinguishable
from those in Covington, 316 F.R.D. at 130, a three-judge district court case this Court
summarily affirmed, North Carolina v. Covington, 137 S. Ct. 2211 (2017). In
Covington, the map-drawers were “instructed” (1) “to draw . . . districts with at least
50%-plus-one” black voting age population; (2) “to draw these districts first, before
drawing the lines of other districts”; and (3) “to draw these districts everywhere there
was a minority population large enough to do so and, if possible, in rough proportion
to their population in the state.” Id. at 130. In this case, one of Plaintiffs’ map-drawers
testified as follows:

Q. During your map drawing process did you ever draw a one
majority minority district?

A. I did not because I was specifically asked to draw two by the
plaintiffs.

App. 300-301. Additional testimony reveals that “in order to begin drawing”
mapdrawers viewed the BVAP of Louisiana precincts to “get an idea where the black
population is inside the state.” App. 301.

The Covington Court criticized North Carolina map-drawers for seeking
“proportionality.” 316 F.R.D. at 133. In this case, Plaintiffs’ pursuit of two majority-
minority districts is based on the premise that Louisiana has six congressional
districts and a Black voting age population of 31%. Robinson (ECF No. 1 at 1). And,

in Covington, “because race-based goals were primary in the . . . redistricting process,
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other ‘traditional race-neutral districting principles, including ... compactness,
contiguity, and respect for political subdivisions or communities defined by actual
shared interests, were secondary, tertiary, or even neglected entirely.” 316 F.R.D. at
137 (quoting Miller v. Johnson, 515 U.S. 900, 916 (1995). So too here.

Simply put, North Carolina relied on evidence indistinguishable from that
offered by Plaintiffs here. When it did so, the courts struck down that state’s racially
gerrymandered districts, and this Court affirmed finding North Carolina violated the
Equal Protection Clause when it created them. The district court’s preliminary-
injunction order, which requires Louisiana to create a second majority-minority
district based on the very same evidence that led to North Carolina’s constitutionally-
defectivemaps, thus has no hope of surviving this Court’s review. This is particularly
true because of Bartlett v. Strickland. In Bartlett, this Court held that a state cannot
rely upon Section 2 to justify using race to draw a crossover district. Bartlett v.
Strickland, 556 U.S. 1, 14-18 (2009). If a state cannot use race to draw crossover
districts, then surely a federal court cannot order a state to draw a crossover districts.
Id. Again, this case does not call for ordinary error correction: the consequences of
imposing constitutionally defective maps at the eleventh-hour during mid-term
Congressional elections has nation-wide implications. That also renders this case
worthy of a stay and certiorari.

C. The district court contorted Gingles’s first precondition beyond
recognition.

To prevail under the first Gingles precondition, a plaintiff must show the

allegedly injured racial group is “sufficiently large,” and “geographically compact.”
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Gingles, 478 U.S. at 50-51; see also Cooper, 137 S. Ct. at 1470 (quoting Gingles, 478
U.S. at 50). The Plaintiffs failed to carry their burden here for two reasons. First, the
illustrative plans they produced are irrefutably racially gerrymandered, so the
Legislature could never, consistent with the Fourteenth Amendment, implement
them. And second, the minority community they have identified i1s not compact,
reasonably or in any other application of the concept. The district court erred by
concluding otherwise.

1. Racially gerrymandered illustrative maps cannot satisfy the first
Gingles precondition.

In no uncertain terms, this Court has “expressly rejected” “uncritical majority-
minority district maximization.” Wis. Legis., 142 S. Ct. at 1249; see also Johnson v.
De Grandy, 512 U.S. 997, 1017 (1994) (“Failure to maximize cannot be the measure
of §2.”). The reason is obvious. Maximizing majority-minority districts necessarily
involves “segregat[ing] the races for the purposes of voting,” which “balkanize[s] us
into competing racial factions [and] threatens to carry us further from the goal of a
political system in which race no longer matters—a goal that the Fourteenth and
Fifteenth Amendments embody, and to which the Nation continues to aspire.” Shaw,
509 U.S. at 642, 657. And for that reason, illustrative maps infected by racial
predominance (which devolves inexorably to racial segregation) cannot satisfy
Gingles precondition 1. Because elevating race to the pole position, above all other
traditional district-drawing criteria, is always constitutionally abhorrent, race cannot
be elevated in this way under the Voting Rights Act either. See Cooper, 137 S. Ct. at

1468-69.
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This case is a good vehicle to affirm this principle. Here, Plaintiffs offered only
racially gerrymandered exemplars. Both common sense and the record irrefutably
show that they were fabricated to “segregate the races for purposes of voting.” Shaw,
509 U.S. at 642. Indeed, in their effort to produce exemplar maps featuring two
majority-Black districts, the Plaintiffs warped each step in this process.

First, the Plaintiffs declined to use the U.S. Department of Justice’s definition
of “Black” when calculating the BVAP. The Justice Department’s definition covers
those Census respondents identifying as black alone or multiracial black and white,
but “does not include Hispanic individuals that may identify as black, nor multiracial
individuals identifying as a combination of races other than ‘White’ and ‘Black or
African American.” Pope v. Cnty. of Albany, No. 1:11-cv-0736 (LEK/CFH), 2014 U.S.
Dist. LEXIS 10023, at *7-8 n.3 (N.D.N.Y. Jan. 28, 2014).

Instead, Plaintiffs chose “Any Part Black,” a broader measure that includes
persons who may be 1/7th Black and also self-identify as both Black and Hispanic.
They claimed this choice followed from a footnote in Georgia v. Ashcroft, 539 U.S. 461,
(2003) but their conclusion does not follow what the Court said there. See Robinson
(ECF Nos. 41-2 at 11; 43 at 6). When this Court decided Ashcroft, the Georgia
Secretary of State lacked access to a racial category corresponding to “DOdJ Black”
that it could use for district drawing. See Georgia, 539 U.S. at 473 n.1. Thus, the
Court permitted Georgia to use “Any Part Black,” while underscoring the novelty of
this approach by explaining it in a long footnote. The Plaintiffs here are not in the

same predicament. Their use of “Any Part Black” was a deliberate choice intended to
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load the dice in favor of triggering Section 2.

Second, Plaintiffs offered exemplar maps with districts that exceeded the 50
percent BVAP threshold by a razor-thin margins and surgical precision. The BVAP
percentage for the Robinson Plaintiffs’ majority-Black illustrative districts are 50.16
percent, 50.04 percent, 50.65 percent, 50.04 percent, 50.16 percent, and 51.63 percent.
(ECF Nos. 172, at 41-42). For the Galmon Plaintiffs, they are 50.96 percent and 52.05
percent. In other words, after adopting the most expansive definition of “Black” they
could find, they contrived districts that eked over the majority-Black threshold by a
hair’s breadth.

Third, Plaintiffs undeniably subordinated all traditional redistricting criteria
while elevating race to the apex position. By “reach[ing] out to grab small and
apparently isolated minority communities,” League of United Latin American
Citizens v. Perry, 548 U.S. 399, 433 (2006) (LULAC). Plaintiffs obliterated any
argument that the minority population within their majority-Black exemplar
districts is reasonably compact.6 The illustrative maps often split cities, counties, and
communities of interest while merging far flung and distinct areas with nothing in
common but-for their common racial makeup. Indeed, the State’s demographic expert
showed many examples of how Plaintiffs’ map-drawers intentionally segregated cities
by race. App. 210-217.

In one illustrative plan for Baton Rouge, for instance, the line drawn through

6 Although the Fifth Circuit believed that Plaintiffs’ compactness evidence was
“unrebutted,” App. 176, the record belies that notion.
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the middle of the map depicts the division between Plaintiffs’ proposed majority-
minority District 5 in the north and Districts 2 and 6 in the south. App. 210.7 The
only conceivable reason District 5 reaches only so far into Baton Rouge is to pick up
the majority BVAP Census blocks (shaded in green). The only other district in this
exemplar map that contains any substantial black population is District 2, which is
also a majority-minority district. To accomplish this designation, District 2 extends
to the New Orleans area to fill out its BVAP. The same scenario, in which district
lines are drawn precisely to segregate white voters from black voters, is repeated
throughout Plaintiffs’ proposed maps in communities as far flung as Baton Rouge,
App. 210-213, and Lafayette, App. 214-215.

Louisiana’s spatial analytics expert also offered a mileage chart that showed
the distance between the center of the Black populations in communities across
Louisiana. Robinson (ECF 169-12 at 25); App. 288 (showing the large distance
between two minority population centers “as the crow flies”); see also App. 242
(testimony of Plaintiff witness who stated that it would take almost four-and-a-half
hours to get from Baton Rouge to Lake Providence, which lies at the northern end of
Plaintiffs’ illustrative plans in the delta region). The Plaintiffs' illustrative maps
combine Monroe’s Black population with the Black population of Baton Rouge and
Lafayette—even though these communities are, respectively 152 and 157 miles apart.

Robinson (ECF 169-12 at 25); App. 288. Combining in the same district Black

7 Note: these maps only show the division in the city population, not the remainder
of the parish.
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communities from far-flung parts of Louisiana eviscerates any consideration of the
different experiences and make-up of those communities. Incredibly, it improperly
assumes all persons belonging to the same racial group share homogenous political
interests. The Equal Protection Clause rejects this race-based assumption.

Lest the Court have any residual doubt that Plaintiffs’ exemplar maps used
race as the predominant consideration, their map-drawers’ testimony resolves it.
When asked whether they ever attempted to produce a map containing only one
majority-minority district, they said no “because I was specifically asked to draw two
by the plaintiffs.” App. 368. This is indistinguishable from Covington, where map-
drawers were ordered to produce a map that maximized majority-minority districts
to the exclusion of all other criteria. See 316 F.R.D. at 130.

“Courts cannot find § 2 violations on the basis of uncertainty.” Harding v. Cnty.
of Dallas, 948 F.3d 302, 310 (5th Cir. 2020) (emphasis in original). If Plaintiffs were
compelled to use illustrative plans where race predominated, then it is at the very
least uncertain whether a remedial plan can be drawn that does not violate the
Fourteenth Amendment. Phrased differently, if the only evidence that a Plaintiff can
produce for Gingles I is rife with racial intent, that amounts to no evidence at all.

Elevating race in this way routinely dooms legislative redistricting efforts. If
the district court’s preliminary injunction ultimately results in adoption of one of
Plaintiffs’ exemplar plans (which remains a possibility), that map would itself likely
be stricken as unconstitutional. Bethune-Hill v. Va. State Bd. Of Elections, 137 S. Ct.

788, 799 (2017) (noting that a finding of racial predominance usually coincides with
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a showing that traditional redistricting criteria were subordinated to racial
considerations). At a minimum, then, the merits are not “entirely clearcut” in favor
of Plaintiffs—the appropriate standard for awarding an injunction in an election
case.Merrill, 142 S. Ct. at 881 (Kavanaugh, J., concurring); see also infra at Section
2D. A stay pending appeal should thus issue.

2. The compactness of the minority population, not the district as a

whole, is the relevant inquiry under Section 2 of the Voting Rights
Act.

Beyond subordinating traditional redistricting criteria to race, the district
court and the Plaintiffs’ experts further erred by examining the compactness of the
district rather than the compactness of the relevant minority population, see, e.g.,
App. 27 (relying on metrics that measure the district’s compactness). The Fifth
Circuit motions panel correctly recognized that “the requirement relates to the
compactness of the minority population in the proposed district, not the proposed
district itself,” even though it noted that “the Supreme Court has not developed a
‘precise rule’ for evaluating all facets of that requirement.” App. 173 (quoting LULAC,
548 U.S. at 433). The Fifth Circuit nonetheless excused this error after conducting “a
visual inspection” of the district (i.e., not the underlying minority population) and
conjecturing that “the illustrative CD 5 appears geographically compact.” App. 174.

The Fifth Circuit was wrong. Although a bizarrely gerrymandered district can
suggest that the underlying minority population is insufficiently compact for Section
2 purposes, see LULAC, 548 U.S. at 433, that ratchet twists only one way. Visual
compactness of a district, in contrast, does not automatically translate into a

conclusion that the minority population within that district is itself compact. A
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facially compact district could, for example, house two separate minority population
centers separated by a vast swath of rural areas containing negligible minority
populations. In that scenario, the district’s compactness says nothing about the
compactness of the relevant minority population—i.e., the only criterion of

compactness that matters.
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“specially [sic] asked to draw two by the plaintiffs.” App. 368. How that testimony can
be construed as anything but a subordination of traditional redistricting criteria to
race remains a mystery. At a minimum, this concession shows that the relevant racial
community 1s not compact enough to constitute a second majority district without
torquing all traditional notions of compactness to their breaking point. See id.; see
also LULAC, 548 U.S. at 433 (noting that since “no precise rule has emerged
governing § 2 compactness, the inquiry should take into account traditional
districting principles.” (quotations omitted)). The segregation of voters on account of
race is not a traditional districting principle, and “[w]e do a disservice to the[]
important goals [of the VRA] by failing to account for the differences between people
of the same race.” LULAC, 548 U.S. at 434. If the minority community in Louisiana
were sufficiently compact, there would be no need for race to predominate in drawing
the illustrative plans; a second majority-minority district would emerge from the
application of traditional redistricting principles without creative line-drawing.
Defendants’ unrebutted evidence that no second majority-minority district naturally
emerged from ten-thousand simulated districts using race-neutral criteria
conclusively proves no naturally-occurring, sufficiently compact minority group
supports a second majority-minority district. Robinson (ECF No. 109-3 pp. 3-4).

D. Mandatory preliminary relief was improper without a showing
of a clear right to relief.

To secure injunctive relief during an election year, “the underlying merits
[must be] entirely clearcut in favor of the plaintiff.” Merrill, 142 S. Ct. at 881

(Kavanaugh, J., concurring). And a “mandatory injunction” (i.e., an injunction that
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forces a party to take action rather than an injunction that prohibits a party from
taking action is an “extraordinary remedial process which is granted, not as a matter
of right but in the exercise of sound judicial discretion.” Morrison v. Work, 266 U.S.
481, 490 (1925). These admonitions make sense. A district court decision at the
preliminary-injunction stage is often based on “procedures that are less formal and
evidence that is less complete than in a trial on the merits.” Univ. of Tex. v.
Camenisch, 451 U.S. 390, 395 (1981).

Plaintiffs have not shown, and cannot show, that the facts and law were so
“entirely clearcut” in their favor, Merrill, 142 S.Ct. at 881 (Kavanaugh, J.,
concurring), such that a mandatory preliminary-injunction must issue. In holding to
the contrary, the district court failed to apply the appropriate heightened standard.
Instead, it relied solely on the standard four-factor preliminary injunction test
applicable to prohibitory, not mandatory, injunctions. See App. 17. But “[t]he ‘clear’
or ‘substantial’ showing requirement” for mandatory injunctions applies in federal
courts across the country, including the Fifth Circuit, and it “alters the traditional
formula by requiring that the movant demonstrate a greater likelihood of success”
than is required for the issuance of a prohibitory injunction. Tom Doherty Assocs., 60
F.3d at 34 (emphasis added). The district court missed this legal point entirely and
failed to explain its resort to the laxer standard. And the Fifth Circuit failed to
question that decision, despite purporting to “review the district court’s legal
conclusions de novo.” App. 170.

The Fifth Circuit did identify flaws in Plaintiffs’ argument that cast doubt on
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their likelihood of success on the merits. See, e.g., id. at 11 (noting that “the plaintiffs’
evidence has weaknesses”); see also id. at 2; id. at 35 (“[N]either the plaintiffs’
arguments nor the district court’s analysis is entirely watertight.”). The Fifth Circuit
even conceded that “it is feasible that the merits panel ... may well side with the
defendants” after a complete review of the record. Id. at 33. Based upon a record like
this, “the underlying merits appear to be close and, at a minimum, not clearcut in
favor of the plaintiffs.” Merrill, 142 S. Ct. at 881 (Kavanaugh, J., concurring). In such
a scenario, “[e]ven under the ordinary stay standard outside the election context,”
both parties have “at least a fair prospect of success on appeal,” and no preliminary
Injunction—much less a mandatory one upending a state’s elections—should have
issued. Id. Nevertheless, the Fifth Circuit denied a stay. App. 199.

The Fifth Circuit’s decision is perplexing. It acknowledges holes in Plaintiffs’
argument, id. at 2-3, concedes Defendants could prevail on the merits, id. at 33, and
yet leaves the mandatory injunction in place. At no point in the panel’s thirty-three-
page opinion does it nod to the heightened legal standard, even though it is directly
implicated. If Plaintiffs “have much to prove when the merits are ultimately decided”
as the Fifth Circuit claimed, then they were not entitled to a mandatory preliminary
Iinjunction even if they ultimately prevail later. Id. at 3. That award grants Plaintiffs’
deference to which they are not entitled and turns the applicable burdens on their
head.

Although the heightened mandatory injunction standard should have been

sufficient to defeat Plaintiffs’ request, the district court’s decision was particularly

29



Case 3:24-cv-00122-DCJ-CES-RRS Document 85-3 Filed 02/27/24 Page 41 of 52 PagelD #:
924

improper given the unique election context. A “preliminary” injunction granted for
the duration of a single election is effectively permanent. If the 2022 election is
conducted under a court-ordered congressional map that is later determined held to
be an unconstitutional racial gerrymander, the harm cannot be undone. There is no
do-over when a federal court order denies citizens the right to vote under a lawful
map enacted by their duly-elected representatives. The injury to the State and its
voters is permanent and irreparable. Because a mandatory injunction “issues to
remedy a wrong, not to promote one,” Morrison, 266 U.S. at 490, this Court should
stay the order below.

11. DECLINING TO STAY THIS CASE INFLICTS PROFOUND, IRREPARABLE HARM
UPON NOT ONLY IN LOUISIANA, BUT NATIONWIDE.

This case falls within the heart of the Purcell doctrine, which, standing alone,
should compel a stay. Dismissing and diminishing Louisiana’s Purcell arguments as
“administrative burdens” that inflict ordinary “bureaucratic strain” on Louisiana’s
elections officials, App. 195, egregiously misses the point. Mistakes and voter
confusion flow directly from increasing the burdens on electoral processes and
election officials, particularly as election-year deadlines and responsibilities barrel
ever closer. Indeed, this Court recently stayed a materially identical case based
expressly on potential infliction of “significant logistical challenges” requiring
“enormous advance preparations.” Merrill v, 142 S. Ct. at 880 (Kavanaugh, J.
concurring in grant of applications for stays). The same is true here and having stayed
Merrill, the justifications here are doubled.

Successful elections demand enormous preparation. Chaotic administration of
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elections undermines public trust in the election results. Disturbing any step in that
process has a cascading effect on many other interlocking and interdependent steps.
For the upcoming November 2022 midterm elections, ballots must be drafted,
proofed, printed, and distributed to Parish Registrars of Voters by September 23,
2022, so that ballot mailing can be completed by the September 24, 2022 Federal
UOCAVA deadline. La. Rev. Stat. §18:1308.2. But before any of that can happen,
candidates need to know where they can run and voters need to know the districts in
which they can vote.

The sand in this electoral hourglass is rapidly sifting. To successfully reach
federal UOCAVA deadlines without electoral catastrophe, many interlocking tasks
must be completed. Louisiana election officials must comply with state and federal
laws about candidacy, ballot preparation, and voter assignment, all of which require
significant preparation. A key part of this preparation requires ensuring that voters
are correctly assigned in the State’s election database system (ERIN). App. 376-379.
Only after voters receive are assigned in ERIN can the State begin to draft ballots.
Id. And before these assignments can be made, the Secretary of State must know
where the congressional district boundaries lie.

The timeline for completing these tasks becomes more compressed the longer
the State’s congressional districts remain unsettled. Purcell exists to make sure that
the sand does not run out of the hourglass before all preparations necessary for a
smooth election conclude. It applies here. There are hundreds of statewide and local

elections running in November 2022. To hold a successful election for the November
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2022 election cycle in Louisiana the following major steps must be taken:

First on June 22, 2022, all other municipal and school board redistricting plans
are due to the Secretary of State for verification and coding. La. Rev. Stat.
§18:465(E)(1)(a). This deadline presupposes that the statewide districting plans have
already been entered in the system, and that only the municipal and school board
plans remain outstanding. The Legislature’s Congressional plan was already
implemented in ERIN, meaning that, if the district court’s preliminary injunction
remains intact, a new plan must be coded. This, in turn, means that elections staff
who would otherwise work on assigning voters to their assigned municipal and school
board plans need to forgo those tasks to recode the new Congressional district lines.
App. 376-379.

Assigning voters to their districts is complicated, time-consuming work. For
example, the Legislature’s Congressional plan moved only 250,000 voters, but it took
weeks to implement. App. 372. In fact, elections administrators worked for a week
studying the plan before any coding began. Id. If this Court does not stay the district
court’s preliminary injunction, elections administrators will have to code a different
Congressional plan (while coding the municipal and school board plans) by July 13,
2022—1Iless than a month from now. La. Rev. Stat. §18:58(B)(2). Piling on to this
coding work will inevitably increase the likelihood of mistakes, which impacts ballot
assignment. App. 377-379.

Second, election administrators must handle nominating petitions, qualifying,

and objections to candidacy. The deadline for candidates to file by nominating petition
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1s now, because of the district court’s preliminary injunction, July 8, 2022. The
candidate qualifying period, which begins July 20 and ends July 22, 2022, has not
been moved?. La. Rev. Stat. §18:462; 18:467; 18:468(A). This means that under the
current, district-court imposed schedule, elections administrators have one week to
proof assignments and make any adjustments based on inadvertent mistakes in
ERIN. This makes moving the coding deadline impossible. State law affords citizens
just one week to object to the candidacy of any person running for election, and they
must do so by July 29, 2022. La. Rev. Stat. §18:493; 18:1405(A).

Third, election administrators must program and prepare ballots. Ballot
programing must begin no later than August 1, 2022, to ensure that all ballots can
be created, proofed, and printed ahead of the September 23, 2022, deadline for local
registrars to receive ballots in time to mail them in accordance with federal UOCAVA
deadlines. These ballots, in turn, cover hundreds of state and local elections during
the November 2022 election cycle. This August 1 date comes just days after the
deadlines for qualifying and objections to candidacy. The elections administration
calendar is already tight; moving these deadlines back any further will likely result

in an insufficient time to prepare the ballots needed for the November election cycle.10

9 The Governor’s call included one thing: drawing a second majority minority map.
Changing deadlines and taking any other actions, such as appropriating additional
funds necessary to accomplish these Herculean tasks are not included in the call and
would likely require another Extraordinary Session (with the accompanying seven-
day notice before convening).

10 These dates are calculated based on the current qualifying period running from
July 20-22, 2022, and the court-ordered nominating petition deadline of July 8, 2022.
Because many of the statutory deadlines run from one of these two dates, pushing
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Fourth, election administrators must work to register voters and administer
the November 2022 election cycle. While the election begins on September 24, 2022
for some voters under federal law, the last six weeks before the election are dedicated
to registering and assisting people in exercising their right to vote. Statewide voter
registration week begins on September 26, 2022. La. Rev. Stat. §18:18(A)(8)(b). This
1s followed shortly by the deadline to register to vote by mail or in-person (October
11, 2022), and online (October 18, 2022). La. Rev. Stat. §18:135(A)(1)&(C); La. Rev.
Stat. §18:135(A)(3). Also on October 18, 2022, early voting begins under the nursing
home voting program. La. Rev. Stat. §18:1333(B). Statewide early voting begins soon
after on October 25, 2022. La. Rev. Stat. §18:1309

The timeframe to conduct the November 2022 election cycle was already
extremely tight at the time the district court conducted the rushed preliminary
injunction hearing. It is worse now, including merely three weeks to code millions of
Louisianans to dozens, if not hundreds, of redistricting plans. Adding a new statewide
congressional plan to these coding efforts causes rushed coding efforts likely to be
riddled with mistakes, especially if the new plan splits precincts, which requires the
local registrar of voters to move voters in split precincts by hand. App. 376-379.

This is not mere conjecture. Ms. Hadskey, Louisiana’s Commissioner of
Elections testified that this scenario has already occurred because of a compressed

timeframe this cycle. For example, in Calcasieu Parish, late census information

either of these dates would have a waterfall effect, impacting numerous deadlines
that, in turn, decrease the time needed for ballot coding and printing, ahead of federal
deadlines that cannot be moved.
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caused a rushed entry of voter information and led to entry of incorrect voter
information, ultimately resulting in the issuance of incorrect ballots. App. 379. As a
result, a judge required state and local officials to hold a special municipal election to
remedy the issue. Id. Thus, the undisputed evidence shows that rushing voter
assignments in ERIN leads to mistakes. App. 378-379. That these issues arose in a
small parish-wide election suggests catastrophe during the congressional races. A
statewide special election might ensue if the election tanks, and Louisiana’s failure
to seat its Congressional representatives on time would not be out of the question.

Ms. Hadskey expressed this very concern in her testimony. Specifically, she
testified that the issues Calcasieu Parish experienced will arise again on a much
larger scale if a new congressional plan is implemented by the Court in June or July—
especially since there are nineteen new registrars who have never handled decennial
redistricting before. App. 379-380. She continued:

I'm extremely concerned. I'm very concerned because when
you push—when you push people to try and get something
done quickly and especially people that have not done this
process before, the worst thing you can hear from a voter is
I'm—TI'm looking at my ballot and I don’t think it’s right, I
think I'm in the wrong district or I don’t feel like I have the
right races.

The other thing is notifying the voters. I think we all can
relate to we know who our person is that we voted for
Congress or for a school board or any race; and when you
get there and you realize it's not the person you are looking
for, you're thinking that’s who you are going to vote for and
then you find out, wait, I'm in a different district. If we
don’t notify them in enough time and have that corrected,
1t causes confusion across the board, not just confusion for
the voters, but also confusion for the elections
administrators trying to go back and check and double
check that what they have is correct.
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App. 381-382.

This is precisely why Purcell requires a stay of the lower court’s orders. The
Supreme Court held in Purcell, “[c]ourt orders affecting elections, especially
conflicting orders, can themselves result in voter confusion and consequent incentive
to remain away from the polls. As an election draws closer, that risk will increase.”
549 U.S. at 4-5. In similar situations, this Court has regularly issued stays.!!

Purcell 1s a “bedrock tenet of election law.” Milligan, 142 S. Ct. at 880
(Kavanaugh, J., concurring). It stands for twin simple, unassailable propositions:
“@1) that federal district courts ordinarily should not enjoin state election laws in the
period close to an election, and (i1) that federal appellate courts should stay
injunctions when, as here, lower federal courts contravene that principle.” Id. at 879
(Kavanaugh, J., concurring) (citing Purcell, 549 U.S. 1).

The lower courts transgressed these principles. Because they did, this Court
should resuscitate them by issuing the stay.12 The lower courts erred in both simply

counting days until the election and comparing that count with the other cases

11 See Andino v. Middleton, 141 S. Ct. 9, 10 (2020) (Kavanaugh, J., concurring in
grant of stay application); Merrill v. People First of Ala., 141 S. Ct. 25 (2020); Clarno
v. People Not Politicians, 141 S. Ct. 206 (2020); Little v. Reclaim Idaho, 140 S. Ct.
2616 (2020); Republican Nat'l Comm. v. Democratic Nat’l Comm., 140 S. Ct. 1205
(2020) (per curiam); Benisek v. Lamone, 138 S. Ct. 1942 (2018) (per curiam); Veasey
v. Perry, 574 U.S. 951 (2014).

12 Where lower courts have transgressed these principles, this Court has
consistently stayed those opinions. Karcher v. Daggett, 455 U.S. 1303 (1982)
(Brennan, J., in chambers) (issuing stay in March of election year); Gill v. Whitford,
137 S. Ct. 2289 (2017) (issuing stay about a year and a half before the next election);
Rucho v. Common Cause, 138 S. Ct. 923 (2018) (stay of an order enjoining North
Carolina’s Congressional districts 4 months ahead of the primary election).
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applying the Purcell doctrine. They made a faulty assumption that all state election
laws and administrative burdens are equal. Under Purcell “the Court of Appeals was
required to weigh, in addition to the harms attendant upon issuance or non-issuance
of an injunction, considerations specific to election cases and its own institutional
procedures.” Purcell, 549 U.S. at 4. The lower courts did not address Louisiana-
specific laws that require additional time and administrative duties beyond what is
required in other states. Nor did the courts adequately grapple with the fact that a
Louisiana parish has already held one special election this year because of rushed
election administration, much less state-wide and ultimately harm the nation as a
whole as well.

The courts simply did basic math and assumed Purcell did not apply. This is
isufficient. Under Purcell, courts were required to balance the harms. The lower
courts here performed no balancing that took into account that administrators are
not just implementing the state Congressional plan, or a few statewide redistricting
plans, but dozens, if not hundreds of municipal and school board redistricting plans
too. App. 376-380. Thus, under Louisiana’s election laws, the work required to
administer the election is significantly more than states’ where administrators may
only deal with a few plans.

Take for example, Moore v. Harper, 142 S. Ct. 1089 (2022), where just this term
this Court refused to grant relief that would change North Carolina’s congressional
election districts due to Purcell. 142 S. Ct. 1089 (Kavanaugh, J., concurring). In North

Carolina the plans at issue for the State Board of Elections were statewide plans for
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congressional elections, and state general assembly elections. The State Board told
this Court that those three plans were needed three months before the primary for
orderly implementation of the election.13

The situation here could not be any more different, where dozens of
municipalities and school boards are also redistricting after the decennial census,
with plans all due to the Secretary of State for administration in the November 2022
election cycle on June 22, 2022. La. Rev. Stat. §18:465(E)(1)(a). Logically, if a state’s
election administrators need three months to administer three statewide districting
plans to ensure an orderly election, then it’s impossible to not find that more than
three months might be needed in a state like Louisiana with dozens if not hundreds
of redistricting plans to implement. And, as discussed above, ballots for Louisiana’s
election cannot be prepared until a/l redistricting plans are implemented.

Louisiana is entitled to have state election laws that allow for municipalities
and school boards to redistrict in the same year as congressional districting.
Louisiana’s elections officials should not be penalized for attempting to comply with
their own laws that make election administration in a decennial redistricting year
more difficult to administer than other states’. Because the lower courts erroneously
assumed all state election laws are equal, and all state election administrators are
faced with the same burdens, they failed to adequately weigh the harms under

Purcell. As a result, this Court should stay these opinions as they are in contravention

Bhttps://[www.supremecourt.gov/DocketPDF/21/21-
1271/215498/20220302161119617 21A455_ Response.pdf pp. 9-10.
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of Purcell. Merrill, 142 S. Ct. at 879-880

ITII. 'THE EQUITIES TILT DRAMATICALLY IN FAVOR OF GRANTING A STAY.

Given that Plaintiffs elected solely to bring statutory claims, their interests
must subordinate to the constitutional claims of Louisiana’s public. Simply put, it “is
always in the public interest to prevent the violation of a party’s constitutional
rights.” Jackson Women’s Health Org. v. Currier, 760 F.3d 448, 458 n.9 (5th Cir.
2014); see also Gordon v. Holder, 721 F.3d 638, 653 (D.C. Cir. 2013) (“[I]t may be
assumed that the Constitution is the ultimate expression of the public interest.”). And
here, the constitutional rights of the entire Louisiana electorate hang in the balance.
“The Equal Protection Clause forbids ‘racial gerrymandering,’ that is, intentionally
assigning citizens to a district on the basis of race without sufficient justification,”
Abbott v. Perez, 138 S. Ct. 2305, 2314 (2018). (citing Shaw I, 509 U.S. at 641), and the
district court’s preliminary-injunction order mandates a racial gerrymander. See
supra at Section I, B. If Section 2 does not require creating a gerrymandered second
majority-Black district, Louisiana’s entire electorate suffers an irreversible
Fourteenth Amendment violation when they next cast their ballots for their
congressional representatives.

This Court will address an identical issue to the one here—i.e., when does
Section 2 of the Voting Rights Act command the creation of additional majority-
minority districts. Given the public deprivation that would ensue if (1) the district
court’s preliminary injunction were to stay in effect, (2) the 2022 midterms were to
take place with Louisiana’s judicially mandated majority-minority districts and

(3) soon after, this Court held that the district court’s analysis perpetuated an Equal
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Protection violation against every one of the State’s voters, the public interest all but
ensures that entering a stay is the correct approach here. Given the risk to the public
that would arise without a stay, entering one far outweighs any burden Plaintiffs

may claim.

CONCLUSION

From start to finish, the proceedings below have transgressed this Court’s
instructions—and, making matters worse, as recently as yesterday the district court
threatened the House Speaker with contempt for engaging his legislative duties,
which were apparently not to her satisfaction, interfering with the very legislative
defense the State is owed by federal courts in this process.

Only two months ago, the Court reversed a decision from the Wisconsin
Supreme Court that—as here—“embracl[ed] just the sort of uncritical majority-
minority district maximization that [the Court] ha[s] expressly rejected.” Wis. Legis.,
142 S. Ct. at 1249 (citing De Grandy, 512 U. S., at 1017. And four months ago, this
Court stayed a district court order imposing the precise injunction that the district
court levied in this case—i.e., creation of an additional majority-minority district
under the auspices of Section 2.

For all these reasons, the Petitioners request that the Court (1) immediately
enter an administrative stay, (2) enter a stay pending appeal, and (3) construe this
stay application as a petition for writ of certiorari before judgment, grant it, expedite
it and consolidate it, or alternatively grant it and hold in abeyance pending the

Court’s decision in Merrill.
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State of Louisiana
DEPARTMENT OF JUSTICE
OFFICE OF THE ATTORNEY GENERAL
P.O. BOX 94005

Jeff Landry BATON ROUGE
Attorney General 70804-9005
June 8, 2023

Honorable Scott S. Harris

Clerk of the Court

Supreme Court of the United States
1 First Street, NE

Washington, D.C. 20543

Re: No. 21A814, Ardoin, et al. v. Robinson, et al.

Dear Mr. Harris:

Petitioners the State of Louisiana, by and through its Attorney General Jeff Landry, and
Louisiana Secretary of State Kyle Ardoin, request that this Court set Ardoin, et al. v. Robinson, et
al., No. 21A814 (U.S.) for oral argument and briefing on the merits in the normal course.

On June 28, 2022, this Court granted Petitioners’ application for stay, holding this case in
abeyance pending “this Court’s decision in Merrill, AL Sec. of State et al. v. Milligan, Evan, et al.
(No. 21-1086 and No. 21-1087) or further order of the Court” with the stay terminating “upon the
sending down of judgment of this Court.” Ardoin v. Robinson, No. 21A814 (U.S.) (June 28, 2022).
In granting the stay, the Court also treated the application for stay as a petition for writ of certiorari
and granted that petition as well. /d.

On June, 8 2023, this Court issued its opinion in the consolidated Milligan and Castor
litigation.! In Milligan, the Court addressed “Alabama’s attempt to remake [the Court’s] §2
jurisprudence anew,” Allen v. Milligan, 599 U.S. ___ (2023) (slip op., at 15). While the “heart” of
Milligan was “not about the law as it exists,” see id., the heart of Ardoin is about the district court’s
misapplication of the law as it exists both before Milligan and after.

Today’s decision in Milligan does not address the district court’s significant errors of law
that should rightly result in reversal. The issues raised in the motion for stay, and to be more fully
briefed on appeal, that were not addressed in Milligan include, but are certainly not limited to: (1)
the proper analysis of “legally significant racially polarized voting,” Thornburg v. Gingles, 478
U.S. 30, 55 (1986), under the third Gingles precondition; (2) the power of the district court to order
a racial gerrymander as a remedy; (3) the proper analysis of the compactness of the minority
community—as opposed to the district itself—under Gingles 1; and (4) the standard to apply to
mandatory, as compared to prohibitory, preliminary injunctions. See Petitioners’ Emergency
Application for Administrative Stay, Stay Pending Appeal, and Petition for Writ of Certiorari
Before Judgment, Ardoin v. Robinson, No. 21A814 at 12-30 (June 17, 2022); see also Petitioners’

! Allen v. Milligan, No. 21-1086 and Allen v. Caster, No. 21-1087.
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Reply in Support of Application for Stay, Ardoin, v. Robinson, No. 21A814 at 6-14 (June 24,
2022).

Milligan also once again makes clear that the “application of the Gingles factors is
‘peculiarly dependent upon the facts of each case.”” Allen v. Milligan, 599 U.S. __ (2023) (slip
op., at 11). The most peculiar facts, among many here, are that Louisiana maps with two majority-
minority congressional districts (out of seven districts) have been twice declared unconstitutional
as racial gerrymanders by federal courts. See Hays v. Louisiana, 839 F. Supp. 1188, 1191 (W.D.
La. 1993); Hays v. Louisiana, 936 F. Supp. 360, 368 (W.D. La. 1996). The U.S. Department of
Justice also subsequently twice precleared Louisiana’s congressional maps with one majority-
minority congressional district. See Hays v. Louisiana, 862 F. Supp. 119, 124 n.4 (W.D. La. 1994).
Finally, while Louisiana’s demographics remain largely the same today as they were then,
Louisiana has lost one of its congressional districts due to apportionment, which makes it even
more improbable that a map with two majority-minority districts could be constitutionally drawn.
These facts alone also suitably distinguish the Court’s Milligan decision.

Therefore, Ardoin Petitioners respectfully request that the Court set this matter for briefing
on the merits and oral argument in the normal course.

I would appreciate it if you would circulate this letter to the Members of the Court.

Respectfully submitted,

sl Elizabeth B. Murrill

Counsel for Appellant State of Louisiana



Case 3:24-cv-00122-DCJ-CES-RRS Document 85-5 Filed 02/27/24 Page 1 of 39 PagelD #:
939

Exhibit 3



Case 3:24-cUdxet Z3130642ES-RB&InTe0otuZrENt Fage: Hiled D@ Hitdd: PAGES26239 PagelD #:
940

No. 23-
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CERTIFICATE OF INTERESTED PERSONS

Under the fourth sentence of Fifth Circuit Rule 28.2.1, the Petition-
ers are governmental parties and therefore need not furnish a certificate

of interested parties.

Dated: September 15, 2023 /s/ Jason B. Torchinsky
JASON B. TORCHINSKY
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STATEMENT REGARDING ORAL ARGUMENT

The case giving rise to this petition for a writ of mandamus involves
ongoing litigation over the State of Louisiana’s congressional-district
boundaries. The district court has scheduled a hearing on a preliminary-
injunction motion that sought relief before the congressional elections
held in November 2022 (roughly nine-months ago), and it has refused to
set a trial date for final adjudication of the Plaintiffs’ claims, even though
resolution of their claims (including conclusion of the appellate process)
1s essential before the November 2024 congressional elections. The Peti-
tioners, Louisiana Attorney General Jeff Landry and Louisiana Secre-
tary of State R. Kyle Ardoin (collectively, “the State”), respectfully submit
that oral argument (set expeditiously) is likely to assist the Court in re-

solving this petition for a writ of mandamus.

11



Case 3:24-cUdxet Z3130642E S-RB&InTe0otuZrENt Fage:BHledDate Hitdd: PAGESE26239 PagelD #:
944

TABLE OF CONTENTS

CERTIFICATE OF INTERESTED PERSONS ......ccccccciiiiiiiis 1
STATEMENT REGARDING ORAL ARGUMENT .............cc. 11
TABLE OF CONTENTS ... 111
TABLE OF AUTHORITIES ... v
STATEMENT OF THE RELIEF SOUGHT.........cccccccoiiiiiiis 1
STATEMENT OF THE ISSUE ...ttt 1
INTRODUCGCTION ...ttt e 2
STATEMENT OF THE CASE .....ooiiiiiiiiiiii e 4
SUMMARY OF ARGUMENT ...t 11
REASONS WHY THE WRIT SHOULD ISSUE.......ccccccciiiiiiiiiinee. 12

I. BECAUSE THE DISTRICT COURT CANNOT ISSUE A REMEDY WITHOUT
FIRST DECIDING THE MERITS OF THE PLAINTIFFS’ SECTION 2 CLAIMS,
THE STATE IS INDISPUTABLY ENTITLED TO RELIEF. ..........ceeeeeeenneen. 13

II. THE STATE’S ONLY ADEQUATE REMEDY IS MANDAMUS ..euviuerneenenne. 20

III. MANDAMUS IS PLAINLY APPROPRIATE GIVEN THE CIRCUMSTANCES.. 24

CONCLUSION ... 25
CERTIFICATE OF COMPLIANCE.......ccccoiiiiiiiiieeeeeeeeeeee 28
CERTIFICATE OF SERVICE. ...t 29

111



Case 3:24-cUdxet Z3130642ES-RBR&InTe0otuZRENt FaGe: Fled Daie Hitdd: PAGEST26239 PagelD #:
945

TABLE OF AUTHORITIES

Cases
Page(s)

Allen v. Milligan.,

143 S. Ct. 1487 (2023) et 8,17,18
Ardoin v. Robinson,

142 S. Ct. 2892 (2022) oottt 4,7,8
Cooper v. Harris,

ST ULS. 285 (2017) ettt 24
Covington v. N.C.,

316 FR.D. 117 (M.D.N.C. 2016) ..eoovieiiiiiieiieieeiieseeeee et 7,18
Dillon v. Bay City Constr. Co.,

512 F.2d 801 (5th Cir. 1975) coeeiieeeeeeeeeeeeeeee e 16
Fayerweather v. Ritch,

195 U.S. 276 (1904) ..ottt e 16
Hays v. La.,

936 F. Supp. 360 (W.D. La. 1996) ...cooceiiiiiiiiiiiieieeeeeeeeeee e 2
Hays v. Louisiana,

839 F. Supp. 1188 (W.D. La. 1993) oo 2
In re Gee,

941 F.3d 153 (5th Cir. 2019) coeeiiieeeeeeeeeeee e 12
In re Lloyd's Register N. Am., Inc.,

780 F.3d 283 (5th Cir. 2015) coeeieiieiieeeeee et 22
In re Reyes,

814 F.2d 168 (5th Cir. 1987) eeeeiiiiieiieeeeteeeeeeee e 14
In re Volkswagen of Am., Inc.,

545 F.3d 304 (5th Cir. 2008) ..eeoiiieiiieiieieeeieeeeeetee et 12
Jackson Women's Health Org. v. Currier,

760 F.3d 448 (5th Cir. 2014) coeeiiieieeeeeeeeeeeee e 24

v



Case 3:24-cUdxet ZB3130642E S-RBR&INTe0otuZrENt Fage: Hled Daie Hitdd: PAGESE6239 PagelD #:
946

Robinson v. Ardoin,

37 F.4th 208 (5th Cir. 2022) ..oovieiieiieeieeeeeeeeee e 3,8,18
Shelby Cnty. v. Holder,

570 U.S. 529 (2013) ettt 19
Sole v. Wyner,

55T ULS. 74 (2007) oottt sttt 17
Taylor v. Sturgell,

553 U.S. 880 (2008) .eeeeeeieniieiieeiee ettt ettt sttt 16
Thornburg v. Gingles,

AT8 U.S. 30 (1986) ettt ettt 17
United States v. Bergera,

512 F.2d 391 (9th Cir. 1975) coeiiieeeeeeeeeee e 15,20
United States v. Denson,

603 F.2d 1143 (5th Cir. 1979) oot 14
United States v. Thoms,

684 F.3d 893 (91 Cir. 2012) .o 15
Univ. of Tex. v. Camenisch,

A5T ULS. 390 (1981) oottt 9,15,23
Rules
Fed. RLAPD. P.32(2)(5) cooieeeeieeeeee ettt 28
Fed. RUAPD. P.32(2)(0) cooveeeeiieeeie ettt et e 28
Fed. R.APD. P. 32(2)(7)(B) weeeeeieeeeiee ettt 28
| SYST B AN o o R G 10 i SRS 28
Other
La. Const. art. III, § 2(B) ..eeeeeiiieeeiee ettt 6
La. Const. art. II1, § 15(D) .evviiiieiiiieeeeee e e 6



Case 3:24-cUdxet Z3130642E S-RB&INTe0otuZRENt Fage: Mled Daie Hitdd: PAGESL6239 PagelD #:
947

STATEMENT OF THE RELIEF SOUGHT

The State seeks an order directing the district court to vacate the
currently scheduled preliminary-injunction remedial hearing and to in-
stead set a trial date regarding the Plaintiffs’ Section 2 Voting Rights Act
challenges to the State of Louisiana’s congressional districts.

STATEMENT OF THE ISSUE

The i1ssue giving rise to this petition for a writ of mandamus is
whether a district court may rely upon a preliminary-injunction order it
entered in 2022 that specifically and solely granted relief regarding the
2022 congressional elections to forego a final trial on the merits of the
Plaintiffs’ Voting Rights Act claims in advance of the 2024 congressional

elections.
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INTRODUCTION

For thirty years, the State of Louisiana’s congressional districts in-
cluded one that was majority-Black. When the State twice tried to create
a second majority-Black district, a federal court struck its maps as un-
constitutional under the Fourteenth Amendment’s Equal Protection
Clause. See Hays v. Louisiana, 839 F. Supp. 1188, 1191 (W.D. La. 1993);
Hays v. Louisiana, 936 F. Supp. 360, 368 (W.D. La. 1996). Despite this
history, two sets of Plaintiffs challenged Louisiana’s 2022 congressional-
district maps, asserting that Section 2 of the Voting Rights Act forbids
the State from establishing a map with fewer than two majority-Black
congressional districts. See, e.g., ECF No. 1.1 Along with their complaint,
they sought preliminary-injunctive relief premised solely and explicitly
on their desire to secure new maps before the November 2022 midterm
elections. ECF Nos. 41, 42. The district court acquiesced, and after a tre-
mendously expedited hearing, granted their requested relief, ECF
No. 173, only to have its order stayed by the United States Supreme
Court, see Ardoin v. Robinson, 142 S. Ct. 2892, 2892 (2022).

The 2022 midterm elections have come and gone, which renders

moot the district-court-ordered remedial hearing and clears the way for
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an ultimate, fulsome, and timely trial on the merits of the Plaintiffs’
claims. The district court, however, has refused to set a trial date for ul-
timate resolution of the Plaintiffs’ Voting Rights Act challenges. Instead,
it has ordered “that the preliminary injunction hearing stayed by the
United States Supreme Court, and which stay has been lifted, be and is
hereby reset to October 3—-5, 2023 . ...” ECF No. 250. It has since made
clear that this hearing will consider solely the remedial map that the
court will order the State of Louisiana to implement. See ECF Nos. 267,
2175.

In so doing, the district court is poised to exceed its jurisdiction,
trammel the fundamental fairness of the proceedings before it, and flout
new, binding authority issued by the United States Supreme Court. Logic
dictates that the federal courts cannot enter prospective relief based on a
preliminary-injunction request premised on a purported need for resolu-
tion by a date that passed more than two-hundred days ago. Rudimen-
tary elements of this Nation’s adversarial tradition forbid a court from

striking a legislative act as unconstitutional without first allowing the

1 All ECF citations are to the dockets consolidated at Robinson v. Ardoin,
No. 3:22-cv-211 (M.D. La.).
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State a chance to fully and fairly defend its actions, which necessarily
takes longer than the expedited, preliminary hearing that the district
court held roughly a year ago. And prudence dictates that, given the Su-
preme Court’s latest Section 2 and Equal Protection jurisprudence, a full
trial needs to occur.

The Court should grant the State’s petition for a writ of mandamus,
vacate the remedial hearing scheduled to begin on October 3, and order
the district court to set a trial on the Plaintiffs’ Voting Rights Act claims.

STATEMENT OF THE CASE

A. After the 2020 decennial census, Louisiana retained six congres-
sional districts. Between June 2021 and February 2022, the Legislature
began preparations for redrawing its districts in accordance with all state
and federal statutory and constitutional requirements. After an extraor-
dinary session that convened on February 1, 2022, Louisiana adopted a
map that maintained the “core districts as they [were] configured” to “en-
sure continuity of representation.” ECF No. 159. As has been the case for
three-decades, one of the six congressional districts is majority-Black.

Two sets of plaintiffs immediately sued the Louisiana Secretary of

State. See ECF No. 1. Both argued that Section 2 of the Voting Rights Act
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mandated that the State’s congressional voting maps contain a second
majority-Black district. See ECF No. 1. General Landry (among others)
intervened in defense of the maps, ECF No. 30, the district court eventu-
ally consolidated the two actions, ECF No. 33, and weeks after filing their
respective complaints, the Plaintiffs moved for a preliminary injunction
in advance of the November 2022 midterm elections, ECF Nos. 41, 42.
Over the State’s objection, the district court rammed through a
frantically rushed preliminary-injunction hearing. Expert-witness re-
ports, for example, had to be prepared in two-weeks. ECF No. 35, 63. Af-
ter an evidentiary hearing, the district court took no action for twenty-
four days. See ECF No. 173. On June 6, 2022, however, it granted the
Plaintiffs’ request for a preliminary injunction and began to prepare for
a hearing regarding remedial maps. ECF No. 173. The district court’s or-
der arrived on the last day of Louisiana’s legislature’s Regular Session,
but it ordered the State to procure a legislatively created remedial map
by June 20, 2022, ECF No. 173, despite testimony from Louisiana’s chief
election official that it was infeasible to implement a new congressional
plan before the November 2022 congressional elections, ECF No. 177-1,

at 9.
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B. The State immediately moved the district court to stay the pre-
liminary-injunction order pending appeal. ECF No. 177. Among other
things, the State pleaded with the district court that “the Legislature
ha[d] no ability to meet th[e] deadline” the court had set, ECF No. 177-1,
at 11, because “the Legislature must now convene a new Extraordinary
Session to consider redistricting legislation,” ECF No. 177-1, at 11 (citing
La. Const. art. 3, § 2(B)). The Louisiana Constitution sets a seven-day
notice period “prior to convening the legislature in extraordinary ses-
sion,” id., and it also imposes a nondiscretionary requirement that “each
bill shall be read at least by title on three separate days in each house,”
La. Const. art. 3, § 15(D). The district court denied the motion but stated
in its order that “[i]f Defendants need more time to accomplish a rem-
edy, . .. the Court will favorably consider a Motion to extend the time to
allow the Legislature to complete its work.” ECF No. 182, at 3 (italics in
original).

The State accepted the district court’s offer and moved for an exten-
sion of time to enact a remedial map, noting that the extraordinary-ses-
sion requirements meant that, as scheduled, “the Legislature will have

only five days to introduce, deliberate over, and pass a bill enacting a
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plan through the legislative process required by Louisiana law.” ECF
No. 188. Because five days is not enough time for the Legislature to com-
plete “the most difficult task a legislative body ever undertakes,” Coving-
ton v. North Carolina, 316 F.R.D. 117, 125 (M.D.N.C. 2016) (three-judge
court), affd, 137 S. Ct. 2211 (2017) (citation omitted), the State asked the
district court for (at a minimum) ten extra days, ECF No. 188-1, at 2. The
district court responded by ordering the Speaker of the Louisiana House
of Representatives and the President of the Louisiana Senate to “appear
IN PERSON” for a hearing on the extension request, ECF No. 189
(bolding and capitalization in original), and then denied it from the
bench, ECF No. 196.

C. Meanwhile, the proceedings on appeal continued. This Court de-
nied the State’s motion to stay but expedited briefing and oral argument.
See Robinson v. Ardoin, 37 F.4th 208, 232 (5th Cir. 2022). On June 28,
2022, however, the United States Supreme Court (1) granted the State’s
application for a stay of the district court’s preliminary-injunction order,
(2) construed the State’s application for a stay as a petition for a writ of

certiorari before judgment, (3) granted certiorari before judgment, and
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(4) held the case 1n abeyance pending Merrill v. Milligan, No. 21-1086
and No. 21-1087. See Ardoin v. Robinson, 142 S. Ct. 2892, 2892 (2022).

On June 8, 2023, the Supreme Court issued its opinion in Allen v.
Milligan. 143 S. Ct. 1487, 1502 (2023). Two weeks later, it dismissed the
writ in the Louisiana’s case and ordered “the matter to proceed before the
Court of Appeals for the Fifth Circuit for review in the ordinary course
and in advance of the 2024 congressional elections in Louisiana.” Ardoin
v. Robinson, 2023 U.S. LEXIS 2684, *1 (Jun. 26, 2023) (emphasis added).
This Court has since calendared oral argument for October 6, 2023 (less
than a month from now). See 8/22/2023 Notice of Calendaring, Robinson
v. Ardoin, No. 22-30333 (5th Cir.).

D. In light of the Supreme Court’s reactivation of this case, the dis-
trict court conducted a status conference on July 12, 2023. ECF No. 246.
On July 17, 2023, it issued an order stating that “the preliminary injunc-
tion hearing stayed by the United States Supreme Court, and which stay
has been lifted, be and is hereby reset to October 3—5, 2023.” ECF No. 250
(emphasis added). The parties submitted competing scheduling orders;
the Plaintiffs proposed a schedule that would allow “for any party . .. to

submit a new or amended map along with supporting expert evidence,”
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ECF No. 256, at 2, while the Defendants explained why doing so on an
expedited basis cannot work, since new plans mean redoing all the expert
analyses required to litigate those plans, ECF No. 255.

In an attempt to avoid another fiasco, the State, on August 25, 2023,
filed an emergency motion to cancel the hearing on remedy and to instead
enter a scheduling order for trial. ECF No. 260. In it, the State, first, set
out the obvious: without a scheduling order, briefing, new maps, or ex-
change of expert material, it would be impossible to prepare for a three-
day fact-intensive remedial-map hearing in the six weeks. ECF No. 260-
1, at 4-7. It also reminded the district court that it had not yet actually
ruled on merits of the Plaintiffs’ Section 2 claims, and pointed out that it
1s error to “improperly equate[] ‘likelihood of success’ with ‘success,” es-
pecially given “the significant procedural differences between prelimi-
nary and permanent injunctions.” ECF No. 260-1, at 7-10 (citing Univ.
of Tex. v. Camenisch, 451 U.S. 390, 394 (1981)). And, finally, it pointed
out that the Court had no jurisdiction to conduct a remedial hearing in
October 2023 based on a preliminary-injunction motion advanced by the

Plaintiffs solely to seek temporary, prospective relief before November

2022. ECF No. 260-1, at 10.
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The district court denied the motion on August 29, 2023, in an order
that addressed none of the substantive objections that the State raised.
ECF No. 267. Instead, the district court stated, essentially, (1) a lot of
stuff happened in 2022,2 and (2) “there 1s adequate time to update the
discovery needed in advance of the hearing to take place October 3-5,
2023.” ECF No. 267. It declined to elaborate further why it thought the

time was sufficient.

2 This 1sn’t a hyperbolic description. The entirety of the district court’s
reasoning is as follows:

This case has been extensively litigated. The parties have con-
ducted expansive discovery, presented testimony from
twenty-one witnesses, introduced hundreds of exhibits into
evidence throughout a five-day preliminary injunction hear-
ing, and filed hundreds of pages of pre- and post-hearing brief-
ing—all of which culminated in this Court’s 152-page Ruling
on liability. On the eve of the remedial hearing, this matter
was stayed by the United States Supreme Court. The prepa-
ration necessary for the remedial hearing was essentially
complete. The parties were ordered to submit proposed reme-
dial maps. The Defendants elected not to prepare any reme-
dial maps. The Plaintiffs disclosed proposed remedial maps;
witnesses and exhibits were disclosed; expert reports were
disclosed; and Defendants deposed Plaintiffs’ identified ex-
perts. The only remaining issue is the selection of a congres-
sional district map—a limited inquiry—which has been the
subject of disclosure and discovery in the run up to the June
29, 2022 remedy hearing that was stayed on the eve of trial.

ECF No. 267, at 2.
10
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SUMMARY OF ARGUMENT

Although mandamus is an extraordinary remedy, the Court will en-
counter few cases more appropriate for its use than this one. The district
court has refused to set a trial on the merits of the Plaintiffs’ Voting
Rights Act Section 2 claims, and instead it plans to rely on its resolution
of a preliminary-injunction order that (1) was justified based on an event
that has since passed (the November 2022 congressional elections),
(2) was rushed so terrifically that the State was not able to fully defend
1ts work, and (3) relied on now-outdated Section 2 and Equal Protection
jurisprudence. Each of these factors demonstrate that the State has a
clear and indisputable right to relief; taken together, they compel that
conclusion.

The State has also satisfied the other mandamus criteria. If the writ
does not issue, the Louisiana electorate will experience profound and ir-
reparable injury because the issues the State advanced here will not be
fully litigated before the 2024 congressional elections, at which point Lou-
isiana voters will suffer through an election with congressional districts

that are likely gerrymandered based on race. And even though a merits

11
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panel of this Court will hear oral argument this coming October, the pre-
liminary-injunction posture divests it of jurisdiction to address errors
arising after the district court’s Summer 2022 preliminary-injunction or-
der. In other words, the State has no other avenue for vindicating the
interest of Louisianans, and irreparable injury will ensue unless imme-
diate relief arrives. And because foundational issues regarding the fran-
chise and the Equal Protection Clause are at play, the circumstances here

counsel in favor of this Court’s prompt action.

REASONS WHY THE WRIT SHOULD ISSUE

The Court should issue the State’s requested writ of mandamus.
Specifically, (1) it has a clear and indisputable right to it, (2) it has no
other adequate means of relief, and (3) issuance is plainly appropriate
under the circumstances.” In re Gee, 941 F.3d 153, 157 (6th Cir. 2019)
(per curiam); In re Volkswagen of Am., Inc., 545 F.3d 304, 311 (5th Cir.
2008) (en banc). Given that all three prongs are satisfied, mandamus is

appropriate.

12
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I. BECAUSE THE DISTRICT COURT CANNOT ISSUE A REMEDY WITHOUT
FIRST DECIDING THE MERITS OF THE PLAINTIFFS’ SECTION 2
CLAIMS, THE STATE IS INDISPUTABLY ENTITLED TO RELIEF.

A. As noted above, the Plaintiffs filed their motions for a prelimi-
nary injunction specifically requesting that the district court issue imme-
diate relief before the 2022 congressional elections. ECF Nos. 41, 42.
When the district court granted their motions, it explicitly reasoned that
the “Plaintiffs have demonstrated that they will suffer an irreparable
harm if voting takes place in the 2022 Louisiana congressional elections”
under the enacted maps. ECF No. 173, at 141. Had it not reached this
conclusion regarding the 2022 Louisiana congressional elections, it could
not have found that the Plaintiffs demonstrated the purported irrepara-
ble injury necessary for issuance of a preliminary injunction.

The 2022 congressional elections were held nine months ago. An
Injunctive remedy 1s necessarily and solely prospective. This means that
the need for a remedial map to avoid a purported injury inflicted during
the 2022 congressional election no longer exists (i.e., it is now moot). And
that means that the district court no longer has jurisdiction to issue a

preliminary-injunctive remedy.

13
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If a petition for a writ of mandamus seeks to “confine a trial court
to a lawful exercise of its prescribed authority,” this Court “should issue
the writ almost as a matter of course.” In re Reyes, 814 F.2d 168, 170
(1987) (quoting United States v. Denson, 603 F.2d 1143, 1145 (5th Cir.
1979) (en banc)) (quotations omitted). Given that the district court lacks
jurisdiction to “reset” to October 2023 a preliminary-injunction remedial
hearing considering whether action was necessary before elections held
in November 2022, the district court is plainly acting outside of its pre-
scribed power. See ECF No. 250. And when a “judicial usurpation of
power” arises, mandamus should issue. In re Reyes, 814 F.2d at 170 (quot-
ing Will v. United States, 389 U.S. 90, 95 (1967)).

B. Even if the district court had jurisdiction to “reset” the now-
moot preliminary-injunction remedial hearing (and it does not), the dis-
trict court still erred by declining to resolve the merits of the Plaintiffs’
Section 2 claims by way of a full trial. The State has not had the oppor-
tunity to fully and fairly litigate the merits of its enacted maps, given the
remarkably expedited preliminary-injunction proceedings. Whether en-
shrined in the due process clause, principles of federalism, or basic fair-

ness, it remains true that “all litigants[]” have a “right to the ‘integrity

14
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and accuracy of the fact-finding process,” United States v. Thoms, 684
F.3d 893, 900 (9th Cir. 2012) (quoting United States v. Bergera, 512 F.2d
391, 393 (9th Cir. 1975)), which would be trampled if the district court is
permitted to move past the full and fair resolution of the merits and onto
considerations of a remedy.

These procedures matter. It is constitutional-level error to “improp-
erly equate[] ‘likelihood of success’ with ‘success,” especially given the
“the significant procedural differences between preliminary and perma-
nent injunctions.” Camenisch, 451 U.S. at 394. “The purpose of a prelim-
Inary injunction is merely to preserve the relative positions of the parties
until a trial on the merits can be held.” Id. at 395 (emphasis added).
“Given this limited purpose, and given the haste that is often necessary
if those positions are to be preserved, a preliminary injunction is custom-
arily granted on the basis of procedures that are less formal and evidence
that is less complete than in a trial on the merits.” Id.

Most critically, “[a] party . . . 1s not required to prove his case in full
at a preliminary-injunction hearing, . . . and the findings of fact and con-
clusions of law made by a court granting a preliminary injunction are not

binding at trial on the merits.” Id. (emphasis added). And, for more than

15
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a century, the Supreme Court has enshrined the notion that every litigant
must be afforded “an opportunity to present” its defense and then to have
a “question” actually “decided” against it before a remedy may issue.
Fayerweather v. Ritch, 195 U.S. 276, 299 (1904).

For this reason, the district court cannot “force the parties” via Rule
65(a)(2) consolidation “to sacrifice their right to fully present the availa-
ble evidence.” Dillon v. Bay City Const. Co., 512 F.2d 801, 804 (5th Cir.
1975). Simply put, deciding that a claim is “likely to succeed” is not the
same as “actually litigat[ing] and resolv[ing]” a claim. Taylor v. Sturgell,
553 U.S. 880, 892 (2008). And providing a remedy for a claim that has
not yet been “actually litigated and resolved” offends every notion of fun-
damental fairness. Id.; see also Fayerweather, 195 U.S. at 299.

These are the stakes. The State was prevented from fulsomely de-
fending its case by virtue of the expedited preliminary-injunction pro-
ceedings, and the resulting preliminary-injunction opinion from the
Court did not fully resolve—and as a matter of law, could not have fully
resolved—the merits of the Plaintiffs Section 2 claims. “[A]t preliminary
injunction stage, “the court is called upon to assess the probability of the

plaintiff’s ultimate success on the merits” and “[t]he foundation for that

16
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assessment will be more or less secure” depending upon multiple factors,
including”—critically relevant here—*“the pace at which the preliminary
proceedings were decided.” Sole v. Wyner, 551 U.S. 74, 84-85 (2007). The
State has fought vigorously for the mere opportunity to make its case,
and at every turn, the district court has expedited, truncated, and—most
recently—flat out refused to allow the State to defend its enacted maps.
The State raised these issues to the district court. See ECF No. 260.
In response, the district court retorted that “[t]he parties have conducted
expansive discovery, presented testimony from twenty-one witnesses, in-
troduced hundreds of exhibits into evidence throughout a five-day pre-
liminary injunction hearing, and filed hundreds of pages of pre- and post-
hearing briefing—all of which culminated in this Court’s 152-page Ruling
on liability.” ECF No. 267, at 2. But this sort of bean-counting does not
suffice, and has never sufficed, to show that a claim has been fully and
fairly adjudicated. Resolving Section 2 claims require “an intensely local
appraisal’ of the electoral mechanism at issue, as well as a ‘searching
practical evaluation of the ‘past and present reality,” Allen v. Milligan,
143 S. Ct. 1487, 1503 (2023) (quoting Thornburg v. Gingles, 478 U.S. 30,

79 (1986)), which means mountains of expert and fact discovery. And both

17
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the quantity and the quality of the evidentiary presentation matters, es-
pecially as a court weighs “the most difficult task a legislative body ever
undertakes.” Covington, 316 F.R.D. at 125 (three-judge court), affd, 137
S. Ct. 2211 (2017). Despite the district court’s superficial recitation of the
evidentiary quantity before it during the preliminary-injunction proceed-
ings, the lack of evidentiary quality, given the rushed nature of the pro-
ceedings during the run-up to the 2022 congressional elections, is what
renders a full trial on the merits critical to ensuring that the district court
reaches a correct and just outcome before the 2024 congressional elec-
tions.

C. There is, moreover, the changing legal landscape in the wake of
Allen v. Milligan and Students for Fair Admissions v. University of North
Carolina, both of which the Supreme Court issued while it held the case
below in abeyance. In the former, the Supreme Court addressed Section
2 of the Voting Rights Act for the first time in fourteen years, and it clar-
ified how the Gingles preconditions apply. Relevant to this case, the Su-
preme Court elucidated “how traditional districting criteria limit[] any

tendency of the VRA to compel proportionality,” id. at 1509, which means

18
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that the district court’s reliance (in part) on a proportionality as a legiti-
mate goal is no longer tenable and must be revisited. See Robinson v.
Ardoin, 605 F. Supp. 3d 759, 851 (M.D. La. 2022). Milligan also empha-
sized the centrality of communities of interest in the Section 2 analysis,
which has featured prominently at every stage of this case. See 143 S. Ct.
at 1505. And Justice Kavanaugh’s concurring opinion in Milligan
stressed that it is the compactness of the minority community—not solely
the compactness of the proposed districts—that must be evaluated. Id. at
1518 (Kavanaugh, J., concurring).

The latter case, in turn, changed fundamentally the way in which
States may consider race when taking state action. The Students for Fair
Admissions Court underscored that as race-based legislative acts reach
their intended ends, they become obsolete and less likely to survive Equal
Protection scrutiny. This principle followed the Court’s decision in Shelby
County v. Holder, which struck as unconstitutional a different Voting
Rights Act provision because “[o]Jur country has changed, and while any
racial discrimination in voting is too much, Congress must ensure that
the legislation it passes to remedy that problem speaks to current condi-

tions.” 570 U.S. 529, 557 (2013).
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There 1s no legally defensible reason to allow the district court’s
preliminary-injunction order to control its resolution of the Plaintiffs’
claims on the merits. The district court no longer has jurisdiction to issue
the relief they sought. The truncated timeline under which it was adju-
dicated the Plaintiffs’ preliminary-injunction motion prejudiced the
State’s right to a fulsome adversarial process and ran afoul of the notion
that “[w]hen the vindication of important legal rights necessarily hangs
in the balance, the law must require whatever is essential to preserve the
integrity of the fact-finding process,” even if the State is a litigant. Ber-
gera, 512 F.2d at 393. And the governing law has changed. In other
words, the State plainly has a clear right to the relief he is seeking via
this petition.

II. 'THE STATE’S ONLY ADEQUATE REMEDY IS MANDAMUS

Under these circumstances, the State has no other adequate means
of vindicating the State’s rights. The district court’s decision not to set a
trial and to instead rely on its preliminary-injunction order is not imme-

diately appealable under any statute or doctrine for which the under-
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signed 1s aware. And resolution on appeal after the district court’s reme-
dial hearing will ossify the injury inflicted onto the State into one that
cannot be remedied.

Specifically, the 2024 congressional elections are roughly sixteen-
months away. This is just enough time to hold a trial on the merits of the
Plaintiffs claims and to allow the appellate process to run its course in
advance of those elections. It will not be enough time, however, if the
State 1s forced to wait until after the district court resolves the now-moot
preliminary-injunction motion to raise the issue (i.e., whether the district
court erred by not holding a trial at all). The district court’s resolution of
the now-moot preliminary-injunction remedial proceedings will not occur
until mid-October at the earliest, which means that an appeal from the
anticipated injunction to administer a particular map will likely not be
resolved until early 2024, and the trial that the district court should
schedule for late-2023 will not be scheduled until mid-to-late 2024.3 At

that point, the citizens of Louisiana are again left without any certainty

3 The Secretary of State’s calendar demonstrates that filing for Congress
takes place in July of 2024, and maps need to be in place weeks before
that deadline: https://www.sos.la.gov/ElectionsAndVoting/Pub-
lishedDocuments/ElectionsCalendar2024.pdf.
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as to their congressional districts in the run up to a Congressional elec-
tion, and the prospect of the need for the State to seek relief from any
such late election related orders under the Purcell doctrine becomes a far
more likely outcome.

Direct appeal will not suffice to remedy a district court’s error. By
the time this court sees this case again, the error “will have worked irre-
versible damage and prejudice by the time of final judgment.” In re
Lloyd’s Register N. Am., Inc., 780 F.3d 283, 289 (5th Cir. 2015). That is
precisely the situation facing every one of Louisiana’s eligible voters if
this litigation is not resolved in its entirety before the 2024 congressional
elections.

And forthcoming resolution of the preliminary-injunction appeal
does not provide a pathway for the relief that the State seeks through
this petition for a writ of mandamus. The merits panel addressing that
portion of this case does not have appellate jurisdiction to address any of
the irreparable injuries that have been, or will be, inflicted after the sum-
mer 2022 order giving rise to that appeal. All those errors, including the

ones alleged via this Petition, merge into the final judgment or another
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interlocutory appeal of the remedial map for purposes of this Court’s ju-
risdiction, which means (as noted), they cannot be remedied (given the
passage of time).4

Whether or not the State prevails before the preliminary-injunction
merits panel this coming Fall, the harms will persist. See Camenisch, 451
U.S. at 394 (“Because the only issue presently before us—the correctness
of the decision to grant a preliminary injunction—is moot, the judgment
of the Court of Appeals must be vacated and the case must be remanded
to the District Court for trial on the merits.”). Delaying now accomplishes
nothing but a guarantee that the 2024 election cycle will witness the
same pandemonium as the 2022 election cycle. For this reason, the State

has satisfied the second mandamus-petition consideration.

4 See 11A Charles Alan Wright & Arthur R. Miller, Federal Practice and
Procedure § 3905.1 (“[T]he general rule [is] that an appeal from final
judgment opens the record and permits review of all rulings that led up
to the judgment.”); id. § 2962 (“Upon an appeal from the final decree
every interlocutory order affecting the rights of the parties is subject to
review in the appellate court.”); see also Satanic Temple, Inc. v. Texas
Health & Hum. Serv. Comm’n, No. 22-20459, 2023 WL 5316718, at *2
(5th Cir. Aug. 18, 2023).
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III. MANDAMUS IS PLAINLY APPROPRIATE GIVEN THE CIRCUMSTANCES.

Finally, the circumstances plainly warrant an exercise of this
Court’s discretion. At issue are the constitutional and statutory voting
rights of hundreds of thousands (maybe millions) of Louisiana citizens
when they cast their ballots during the 2024 congressional elections. It
1s, of course, “always in the public interest to prevent the violation of a
party’s constitutional rights,” Jackson Women’s Health Org. v. Currier,
760 F.3d 448, 458 n.9 (5th Cir. 2014), which in and of itself counsels in
favor of this Court’s immediate action. Additionally, its bears reiterating
that the district court’s preliminary-injunction order requires the State
to consider race in redistricting more than it has already, and the more
that the State does so, the more it offends the fundamental Equal Protec-
tion Rights enshrined in the Fourteenth Amendment. Because “race-
based sorting of voters” may be allowed only if doing so “serves a ‘compel-
ling interest’ and is ‘narrowly tailored’ to that end,” Cooper v. Harris, 581
U.S. 285, 292 (2017), the Court should err on the side of acting now to
make sure the State has the opportunity to defend against the race-based

sorting that the Plaintiffs request.
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CONCLUSION

For the foregoing reasons, the Court should grant mandamus relief
and instruct the district court to set expeditiously a trial on the merits of

the Plaintiffs’ Voting Rights Act claims.
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Anited States Court of Appeals
for the Ffifth Civcuit

No. 22-30333

PRESs ROBINSON; EDGAR CAGE; DOROTHY NAIRNE; EDWIN
RENE SOULE; ALICE WASHINGTON; CLEE EARNEST LOWE;
DAVANTE LEWIS; MARTHA DAVIS; AMBROSE SIMS; NATIONAL
ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE
LoUiSIANA STATE CONFERENCE, also known as NAACP; POWER
COALITION FOR EQUITY AND JUSTICE,

Plaintiffs— Appellees,
versus

KYLE ARDOIN, IN HIS OFFICIAL CAPACITY AS SECRETARY OF
STATE FOR LOUISIANA,

Defendant— Appellant,

CLAY SCHEXNAYDER; PATRICK PAGE CORTEZ; STATE OF
LOUISIANA - ATTORNEY GENERAL JEFF LANDRY,

Intervenor Defendants— Appellants,

EDWARD GALMON, SR.; CIARA HART; NORRIS HENDERSON;
TRAMELLE HOWARD,

Plaintiffs— Appellees,

versus
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No. 22-30333

KYLE ARDOIN, i his official capacity as Secretary of State for Louisiana,
Defendant — Appellant,

CLAY SCHEXNAYDER; PATRICK PAGE CORTEZ; STATE OF
LOUISIANA - ATTORNEY GENERAL JEFF LANDRY,

Movants— Appellants.

ON PETITION FOR REHEARING EN BANC

Before KiNG, ELROD, and SOUTHWICK, Circust Judges.

PER CURIAM:

Treating the petition for rehearing en banc as a petition for panel
rehearing (5TH CIR. R. 35 1.0.P.), the petition for panel rehearing is
DENIED. Because no member of the panel or judge in regular active
service requested that the court be polled on rehearing en banc (FED. R.
App. P. 35 and 5TH CIR. R. 35), the petition for rehearing en banc is
DENIED.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

MINUTE ENTRY:
NOVEMBER 27, 2023
CHIEF DISTRICT JUDGE SHELLY D. DICK

PRESS ROBINSON, ET AL CIVIL ACTION

VERSUS
NO. 22-211-SDD-SDJ
KYLE ARDOIN, ET AL

CONSOLIDATED WITH
EDWARD GALMON, SR., ET AL CIVIL ACTION

VERSUS
NO. 22-214-SDD-SDJ
KYLE ARDOIN, ET AL

This matter came on this day for a Status Conference.
Making appearances for the parties were":

Stuart C. Naifeh, Esq.
Counsel for Robinson Plaintiffs

Abha Khanna, Esq.
Counsel for Galmon Plaintiffs

Philip J. Strach, Esq.
Counsel for Kyle Ardoin

Katherine L. McKnight, Esq.
Counsel for Clay Schexnayder and Patrick Page Cortez

Elizabeth Baker Murrill, Esq.
Angelique Duhon Freel, Esq.
Counsel for State of Louisiana — Attorney General Landry

" Numerous other enrolled counsel for the parties were present in person and telephonically.
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Stephen M. Irving, Esq.
Arthur Ray Thomas, Esq.
Counsel for Louisiana Legislative Black Caucus

The parties discussed scheduling of the bench trial.

The parties filed briefs setting forth their scheduling preferences. (Rec. Doc. Nos.
307, 311). This matter is scheduled for a remedial hearing on the preliminary injunction
set to commence on February 5, 2024. Pursuant to the Fifth Circuit’s most recent ruling
in this case the remaining procedure will be converted to a trial on the merits.

The Plaintiffs move the Court to convert the presently scheduled preliminary
injunction remedial hearing date to a trial on the merits. The Defendants and intervenors
submit that a trial commencing on February 5, 2024 leaves insufficient time for trial
preparation and argue that considering the legislative process the earliest the legislature
could plausibly enact a Voting Rights Act (“VRA") Section 22 compliant map would be
January 25, 2024. Defendants propose a trial date commencing on or after March 11th.
Plaintiffs counsel expressed that unalterable conflicts and expert witness availability
make a March 11th trial date impossible.

The Court hereby sets the following dates:

The deadline for the parties to produce and exchange enacted maps and
illustrative maps is January 30, 2024. The maps exchanged among the parties shall be
contemporaneously filed in the record. If the Defendant/Intervenors fail to produce a new
enacted map on or before January 30, 2024, this matter will proceed to a trial on the
merits on February 5, 2024 which shall continue daily until complete. If a new enacted

map is produced, exchanged with Plaintiff’'s counsel, and filed in the record on or before

252 U.S.C § 10301.
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January 30, 2023, a trial on the merits shall be held commencing on March 25, 2024, and
shall continue daily until complete.

An in-person final pre-trial conference shall be held in Court Room 3 seven days
before trial. Expert reports shall be exchanged and filed in the record within ten days after
the exchange of maps. Motions in limine shall be filed thirty days prior to trial.

This matter is hereby referred to the Magistrate Judge for a detailed scheduling

order under both schedules set forth above.

* k k % %

C: CV 36; T: 30 mins
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JEFF LANDRY

o OFFICE of the GOVERNOR

Governor Jeff Landry Assumes Office

January 08, 2024

Baton Rouge, La-Today, Governor Jeff Landry took action to maintain education standards, he issued a court required call for a redistricting special
session, and he formally established the office of the First-Lady

Today’s Executive Order (/assets/ExecutiveOrders/2024/JML-Executive-Order-01.pdf), the Veto of Graduation Appeals Process, will ensure that
students are adequately prepared for postsecondary education and the workforce by meeting minimum standards of proficiency in core subjects. (EO
attached)

“Ensuring our children have a quality education is a top priority. Today’s Executive Order will maintain our education standards,” said Jeff
Landry.

Today’s required call for a special session will redistrict the congressional districts of Louisiana along with the districts of the Louisiana Supreme
Court, and make other election related changes. (Call attached)

“The courts have mandated that the state of Louisiana redraw our congressional districts. Redistricting is a state legislative function. That is
why today, | followed the court order and made the call to convene the legislature of Louisiana into a special session on redistricting,” said
Jeff Landry.

Today’s Executive Order (/assets/ExecutiveOrders/2024/JML-Executive-Order-02.pdf)to fund the office of the First Lady mirrors the actions of former
Governor John Bel Edwards. It will establish and formerly recognize her office as part of the Office of the Governor. (EO attached)

“Our First-Lady, Sharon Landry, will be an incredible ambassador to Louisiana. | am proud to fund this important office, and | look forward to
seeing the work she will do for folks across the state,” said Jeff Landry.

Governor Jeff Landry signs documents on his first day in office
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JEFF LANDRY

o OFFICE of the GOVERNOR

Governor Jeff Landry Opens First Special Session on Court Ordered
Redistricting

January 16, 2024

Baton Rouge, La - Today, Governor Jeff Landry opened his first special session, which will address the court order to redistrict the congressional districts of
Louisiana along with the districts of the Louisiana Supreme Court, and it will make other election-related changes.

Remarks as prepared:

Mr. Speaker, Mr. President, Members of the House and Senate,

Thank you for your cordial welcome.

May | begin by recognizing on this day Dr. Martin Luther King, JR. whose moral fortitude, and spiritual inspiration allowed millions to live the American Dream.

I would like to begin with one of my favorites of his many quotes: “The ultimate measure of a man is not where he stands in moments of comfort and convenience,
but where he stands at times of challenge and controversy.”

Our state’s DNA, is directly connected to the diverse and varied relationships we all share with one another. Diverse relationships between our friends and
acquaintances, Our neighbors, old classmates, co-workers, caregivers, teammates, colleagues, our family, and EACH OTHER right here in this room. For our culture
is built on these relationships.

We are here today because we have inherited issues that others have laid at our feet. Let us accept this task. Let us do the work incumbent upon us so we can move
on to solving MUCH larger problems.

Now | am aware Huey Long was shot over redistricting, | am hopeful and confident we can dispose of this matter without you disposing of me.

For various reasons known and unknown, spoken and unspoken, CLOSURE of this re-districting problem has evaded us. It is time to stop averting the issue and
confront it head on. We are here today because the Federal Courts have ordered us to perform our job. Our job - which is not finished. A job that our own laws
direct us to complete. AND a job that our individual oaths promised we would perform.

To that end, | ask you to join me in adopting the re-districting maps proposed. These maps will satisfy the Court...and ensure that the congressional districts of our
State -- are made right here in the Legislature and not by some heavy-handed member of the Federal Judiciary.

We do not need a federal judge to do for us what the people of Louisiana have elected YOU to do. You are the voice of the people. It is time to use that voice.

The people sent us here to solve problems, not exasperate them. To heal divisions, not widen them. To be fair and reasonable. The people expect us to operate
government efficiently, and to act in compliance with the laws of our nation and the instruction of our Courts - even when we disagree with them. And let me say
this: | know of the hard work some of our Legislators have endured -- trying their very best to get this right.

As Attorney General -- | did everything | could to dispose of this litigation. | defended the re-districting plan adopted by this body as the will of the people. | sought
a stay at the 5th Circuit. We successfully stayed the case at the U.S. Supreme Court for more than a year, allowing our 2022 elections to proceed. Last October, we
filed a writ of mandamus, which was granted by the 5th Circuit -- giving the people of Louisiana yet another chance to take care of our own business. But when the
5th Circuit panel ruled against us in November, I filed for an en banc hearing, which was denied.

We have exhausted ALL legal remedies, and we have labored with this issue for far - too - long.

| recognize the difficulty of getting 144 people to agree on anything, and I sincerely commend you for the work you have done so far. But now, once and for all, let’s
put this to bed. Let’s make the Adjustments necessary, heed the instructions of the Court, take the pen out of the hand of non-elected Judges and place it in your
hand - the hand of the people. It’s that simple.

Help me make this a reality... in this special session for this special purpose on this special day.

This redistricting challenge goes further than just our congressional maps. While one Federal Judge has a pen in her hand eager to draw our Congressional maps,
another threatens to pick up a pen and redraw OUR Supreme Court.

In your 2021 Regular Session, you passed Senate Resolution 248, asking our State Supreme Court to provide this legislature with recommendations for redistricting
their districts. A wide majority of the Court (OVER 2/3) have responded.

Justice McCallum, Justice Genovese, Justice Crain, Justice Hughes, and Justice Griffin have conscientiously, unselfishly, and courageously stepped forward and
presented us with a map that re-draws our Supreme Court districts in a manner that will comply with the Voting Rights Act, - and alleviate costly litigation.

You can fulfill your responsibility -- and honorably meet your obligation to re-district our High Court -- - so the people of Louisiana will have a fair, democratic, and
equally representative judiciary. The litigation involving our Supreme Court districts -- has been pending for some time. There are cases in all 3 federal districts in
this state.

As Attorney General we worked to defend the state and to have those cases dismissed. | know first-hand, this matter is in-defensible.

https://gov.louisiana.gov/news/governor-jeff-landry-opens-first-special-session-on-court-ordered-redistricting 1/3
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Our Supreme Court districts have been re-districted by the Legislature only ONQQM:' in the last 103 years. The result -- is districts that are grossly unbalanced -
with two districts twice as large as another one.

Last year, | negotiated a scheduling order with the plaintiffs allowing the Legislature the chance to willingly handle our own affairs, rather than unwillingly have it
done by another non-elected Federal Judge.

I want to publicly commend the 5 Justices for their willingness to set aside any regard for their own careers, and the power they hold. They epitomize
statesmanship, honor, integrity, and the very embodiment of fairness. They are a reflection of our people’s goodness, decency, and just-ness. Every single person in
our great state can look up to these 5 Justices with pride, with reverence, and with a reborn confidence in the judicial system that these great men and women
administer for us each and every day.

Just as we would respect, honor, and comply with any other decision reached by such a majority of our High Court; | ask that you do so now by adopting the
Court’s re-districting map, and allowing the first seat to be filled this Fall.

Every voting aged citizen in Louisiana may or may not join the political party of his or her choosing. It is a choice. It is a freedom. If you do choose to join a political
party, it is only fair and right that you have the ability to select your Party’s candidates for office, without the interference of another party and without the
distraction and the interference of a convoluted, complicated, and extended ballot to wade through and decipher.

As | travel this state, | have listened carefully to those who seek a more focused electoral process...where they may participate in the nomination of THEIR party’s
chosen candidate. And | believe it is an issue that our Legislature should consider. We have included the proposal for a closed party primary system for your
consideration for these very reasons.

It is about fairness. It is about simplicity. It is about clarity.

We have tested this system before in this state, and it works. The U.S. House Majority Leader is in his seat as a result of being first elected to Congress under a party
primary system. Our State Treasurer was elected to Congress under this tried and tested system. | was elected to Congress under a party primary system. President
Joe Biden was elected in Louisiana’s Presidential Primary, and President Trump, and our other Presidential nominees put forward by this state -- were chosen in a
party primary system which allows the major parties to pick their candidates. It is fair and it is common sense. And, for our independent or no party voters who by
their own choice decide not to join a political party - their voice is heard and counted...

...Counted on a simpler, shorter, clearer November election ballot containing generally one Democrat, one Republican, and ballot qualified independent
candidates.

Some things make Louisiana very unique: our food, our music, and our culture. These are a source of pride. However, our jungle of election system is the only one
of its kind in the country.

It is relic of the past - which has left us dead last.

Our fellow southern states are succeeding - because of their primary process. A process which results in a stronger, more unified team of elected leaders. It is time
to re-write our story and move to a similar system we have already tried, tested and still use in Presidential primaries today. As we work on other electoral reforms
with these redistricting maps, now is the time to also deal with this common-sense change.

Today, as we honor Dr. Martin Luther King, JR. | do not believe that it is mere irony that finds us here today. On this consecrated day, we seek to amplify the voice of
the few... We seek to broaden the opportunity for participation in the governance of our people.

The courage, the wisdom, and the relentless pursuit of fairness in our electoral process by Dr. King, is profoundly moving. His words in 1968 are wholly appropriate
56 years later at this very hour: “..the arc of the moral universe is long, but it bends toward justice...”

For Dr. King’s was an uphill journey into the head winds of hate, His was a march into battle, while ours is a walk-in-the-park. His? -- Was persecution for speaking
his truth, while ours is a comfortable dialogue. His was a mighty shove, while yours is the mere push of a button.

God bless Louisiana God bless each of you and God bless the people we represent.
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https://www.nola.com/news/politics/rep-garret-graves-sees-fortunes-fall-steeply/article_c4592922-b721-11ee-bba8-
c3fedcdea7ad.html

Rep. Garret Graves was on top. Now he's fighting for his
political life. What happened?

BY TYLER BRIDGES | Staff writer
Jan 20, 2024

lof2

U.S. Rep. Garret Graves, R-Baton Rouge, speaks at a news conference after the House passed the debt ceiling bill at the Capitol in
Washington on May 31, 2023. Then-House Speaker Kevin McCarthy, a close ally, is at right. A similar budget deal led to McCarthy's

ouster.

Jose Luis Magana
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It's hard to overstate how high U.S. Rep. Garret Graves was riding a year

ago.

He had just helped corral the votes of Republican colleagues to elect
Kevin McCarthy speaker of the House. That put Graves in line for a plum

position.

Back home in Baton Rouge, Graves was so popular that major GOP
donors were beseeching him to run for governor as an alternative to

then-Attorney General Jeff Landry, the more conservative frontrunner.

Today, Graves’ world seems to be crashing down.

He managed to antagonize both Landry and U.S. Rep. Steve Scalise in
2023, and around the same time, federal courts unexpectedly signaled
that Louisiana would have to draw a new congressional map to create a

second majority-minority district.

As a result, Landry - now the governor - and the Republican-controlled
Legislature carved up Graves’ once-safe 6th Congressional District to
create a second Black-majority seat in Louisiana, a move that could put

him out of Congress next year.
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“Garret was on top of the ladder, said former U.S. Rep. Billy Tauzin, one
of Graves’ former bosses. “What’s happening now is sad - for him and

Louisiana. He’s one of the brightest, most policy-driven people I know.”
Graves says he'll seek reelection this year no matter what.

“I expect to run, and I expect to be re-elected,” Graves said in an

interview.

Making powerful enemies

After deciding not to run himself for governor, Graves ran afoul of
Landry by backing the bid of Stephen Waguespack, an ally who was then
the head of the Louisiana Association of Business and Industry. The
other six Republican members of Louisiana’s congressional delegation

either supported Landry or didn't endorse.

Apart from payback, Landry has an additional reason to want to sideline
Graves, political insiders say. As a sitting congressman with an ability to
raise money, Graves could be a formidable challenger to Landry’s re-

election in 2027.

Graves, meanwhile, upset Scalise by not publicly supporting his bid to be
speaker in October after McCarthy resigned - and pointedly questioning

the plan to "give everyone one rung of promotion.” Not only that, Graves

https://www.nola.com/news/politics/rep-garret-graves-sees-fortunes-fall-steeply/article c4592922-b721-11ee-bba8-c3fedcd6a7ad.html 3/12
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privately spread the word that
Scalise’s cancer diagnosis made
him a health risk for the job,
Scalise has indicated. Graves has
denied this and said he always

supported Scalise.

Rep. Steve Scalise, R-La., congratulates House speaker-
elect Rep. Mike Johnson, R-La., after Johnson was elected
the new House speaker, at the Capitol in Washington on
Oct. 25, 2023.

Alex Brandon

“I think he just got crossways with the new governor by not supporting
him in the primary and with Steve Scalise when he was running to be
speaker,” said former U.S. Sen. John Breaux, another member of
Congress Graves worked for. “Both of those two situations are now
reflected in what'’s happening with reapportionment.

Landry has said repeatedly that if lawmakers don’t draw a new map with
two majority-Black districts, U.S. District Court Judge Shelly Dick — who
they note was appointed by President Barack Obama - will do so, in a
way that might be less favorable to Republicans. So one GOP district
would have to go. After calling legislators into the special session,

Landry pushed lawmakers to sacrifice Graves.

https://www.nola.com/news/politics/rep-garret-graves-sees-fortunes-fall-steeply/article c4592922-b721-11ee-bba8-c3fedcd6a7ad.html 4/12



2126/24Ca%e B24-cv-00122-DCJ-CES-RRS. chectimants brilites hiikea 234 PdiicRagecemof 13 PagelD #:
. . 997 . :
While endorsing the plan they enacted, state legislators repeatedly said

that they wanted to draw a map that protected four of the five
Republicans in the House: Scalise, Speaker Mike Johnson, U.S. Rep. Julia
Letlow and U.S. Rep. Clay Higgins. Practically no one said they wanted to

protect Graves.

Graves seems undaunted. He has
indicated that he believes Dick or
the 5th U.S. Court of Appeals will
reject the new map, enabling him
to run in a district that

resembles his current one.

U.S. District Judge Shelly Dick

But Dick already rejected the map Republicans drew in advance of the

2022 elections, saying it diluted Black representation.
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Graves, however, noted that Dick has not held a trial on the merits of

that question. She has scheduled one for next month, which led to the

GOP scramble to adopt a new map first.

“Bottom line, no court has mandated that the state redraw the maps,'
Graves said. "It’s sort of like changing answers on your test before it's
graded. Get somebody to go through and tell you what’s right and what's
wrong (with the existing map) and then go back and correct them. It's

premature to do this right now.

Long odds

But Graves’ voice may be a lonely one, with most Republicans as well as
the NAACP Legal Defense Fund endorsing the new map. If it withstands
legal scrutiny, Graves would have to run in his 6th District, which has
now been designed to elect a Black Democrat, or challenge Scalise,
Letlow or Higgins, whose districts include areas near his home. There’s

no prohibition on him running in a district where he doesn't live.

Graves, 51, was first elected to the House in 2014 by finishing ahead of
three major Republicans in the primary and then defeating 87-year-old
former Gov. Edwin Edwards, a Democrat, in the runoff. He has won at

least 62% of the vote in winning reelection four times.
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Graves came to Congress with a deep understanding of how Washington

functions, having served as a longtime aide to Tauzin and on various
House and Senate committees. Graves also understood state politics
from his tenure as then-Gov. Bobby Jindal’s point person on the coastal

master plan.

Graves quickly won a reputation as a hard worker who was willing to

dive into the details of legislation.

Despite a reputation as a wonk
who could work with Democrats,
he won plaudits from
conservatives by voting with
then-President Donald Trump
90% of the time.

U.S. Rep. Garret Graves, R-Baton Rouge, tours part of the
Comite River Diversion Canal project where stone has
been laid down along the canal on June 29, 2023 in
Zachary.

STAFF PHOTO BY MICHAEL JOHNSON

In addition, after the attack on the Capitol by Trump supporters on Jan.

6, 2021, Graves voted against certifying some of Joe Biden’s electors.
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Graves also opposed impeaching Trump over his role in the insurrection.

Progressives have generally applauded Graves for taking the lead among

Republicans in saying that climate change is real.

Even so, as the New Yorker magazine reported in a 2019 profile, critics
have noted that he consistently votes with the oil and gas industry and

was a major recipient of their campaign contributions.

Some saw Graves as trying to give voice to both sides, while others said
he was trying to have it both ways.

“Graves’s position depends on his ability to persuade people in both
parties of two ideas that are generally thought to be contradictory: that
the environment urgently needs to be saved, and that the fossil-fuel
industry can ultimately be a hero of our climate story, rather than the

villain,” the magazine reported.

Earning his stripes

Graves catapulted onto the national stage in January when he played a
role in breaking a deadlock by helping persuade 21 conservative hard-

liners to elect McCarthy as speaker on the 15th ballot.
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Two weeks later, McCarthy

announced Graves would chair
the Elected Leadership
Committee, vaulting him into the

senior ranks of the House. In that

-

role, Graves oversaw meetings of

key Republican House leaders.

U.S. Rep. Garret Graves, R-Baton Rouge, talks on his
cellphone as he stands in the entrance to the offices of the
speaker of the House on Oct. 4, 2023 .

McCarthy likened Graves to an

“assistant coach’”
Associated Press Photo by Mark Schiefelbein

In the meantime, Graves was weighing whether to jump into the
governor’s race. Analysts saw him as the biggest threat to Landry,
especially after U.S. Sens. John Kennedy and Bill Cassidy both said they

wouldn’t run.

In early 2023, Landry and Graves met at a restaurant in Livonia to see if

they could hash out their differences. They couldn't.

In March, Graves announced that he wouldn’t run but emailed his
supporters, “In the coming days, the field for governor will brighten. And
Louisiana will have a generational opportunity to write America’s
greatest comeback story”” It was a clear shot at Landry. A short time

later, Graves endorsed Waguespack while appearing with him in a video.
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In May, McCarthy showed his confidence in Graves by tasking him to

work out a deal with President Joe Biden where Republicans agreed to
raise the debt ceiling in exchange for spending cuts. McCarthy and
Graves secured the deal. But it needed Democratic votes to win, and
hard-right conservatives denounced it. They went on to oust McCarthy
as speaker in October.

Scalise, the majority leader, was next in line. Supporting a fellow
member of the state’s delegation seemed like a no-brainer to most

LLouisianans.

But when asked directly by CBS-TV if he would support Scalise, Graves
wouldn’t commit. “There are a handful of people being discussed," he
said. "There are some qualified candidates. I think it's premature to get

into that discussion."

Graves went on to talk up the positives of Rep. Jim Jordan of Ohio, a

right-winger and Scalise’s primary foe. His response baffled Breaux.

“It's very much in the interest of a small state,” Breaux said. “I was

surprised that Garret wasn’t on board early on.”
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A second act*

After Scalise couldn’t secure the votes, support eventually coalesced
around Johnson, the Republican from suburban Shreveport, and he was
elected speaker.

Johnson quickly removed Graves from his leadership post, although he
still might be elected by his colleagues next year to become chair of the
Transportation Committee. If that happened, he could direct big dollars

to infrastructure projects in Louisiana.

Graves didn't graduate from college, but he has always impressed
colleagues with his intelligence. But he’s also come across at times as a

know-it-all, say Washington sources.

“He generally is smarter than anyone else in the room - and that’s his
problem,” Tauzin said. “People sometimes are offended by that. It’s kind

of hard to hide that sometimes. That can hurt you in politics.

Graves seems to have few friends in politics today.
But don’t count him out, Tauzin said.

“I'll make a prediction: if he doesn’t run for the House, you can look

forward to Garret Graves running for the Senate,” Tauzin said.

https://www.nola.com/news/politics/rep-garret-graves-sees-fortunes-fall-steeply/article c4592922-b721-11ee-bba8-c3fedcd6a7ad.html

1112



2126/2432a%eP@:24-cv-00122-DCJ-CES-RiRE G Cuivaest Sbriios it Hieah DR 624 idiicsPagek3 of 13 PagelD
. #. 1004 . . .
Cassidy, who has angered many Republicans by voting to certify Biden’s

election and convict Trump of insurrection, is up for reelection in 2026.

-Staff writer Mark Ballard contributed to this report.

Email Tyler Bridges at tbridges@theadvocate.com.
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https://www.nola.com/news/politics/garret-graves-endorses-stephen-waguespack-in-governors-race/article_fa443074-
0559-11ee-af08-27e4fcb098fe.html

Garret Graves endorses Stephen Waguespack in Louisiana
governor's race

BY TYLER BRIDGES | Staff writer
Jun 17,2023

Gubernatorial candidate Stephen Waguespack, former President and CEO of the Louisiana Association of Business
and Industry, speaks during a forum at the 2023 Industry Day, Wednesday, May 10, 2023, at the Capitol Park
Museum in downtown Baton Rouge, La.

STAFF PHOTO BY HILARY SCHEINUK
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Stephen Waguespack scored his first major endorsement of his
gubernatorial campaign Wednesday when U.S. Rep. Garret Graves

announced his support.

“He’s the person in this race who can put politics aside, do what's right
and give us the Louisiana that we deserve,” Graves said in a Twitter video

posted by the Waguespack campaign.

The video showed Waguespack and Graves sitting across from each

other at what appeared to be a breakfast spot.
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Team Wags X
@wagsforla - Follow

| am honored to have the endorsement of @GarretGraves.
He knows the high stakes we face across our state, and |
look forward to working with him to lead Louisiana’s
comeback. #lagov

12:34 PM - Jun 7, 2023 ®

@ 8 @ Reply I, Share

Read 12 replies

The endorsement by Graves, who represents metro Baton Rouge in
Washington, was not a surprise, as he and Waguespack have been close
since they worked together as aides to then-Gov. Bobby Jindal.
Waguespack jumped into the governor’s race in March only after Graves

said he wouldn’t run.
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U.S. Rep. Garret Graves, R-Baton Rouge, in his Washington
office on March 22, 2023.

Staff photo by Mark Ballard

Waguespack took a job as president of the Louisiana Association of
Business and Industry - the state’s top business lobby - after his stint
with Jindal.

Attorney General Jeff Landry, the frontrunner in the governor’s race, has
the endorsements of U.S. Rep. Clay Higgins, who represents Acadiana,

and U.S. Rep. Mike Johnson, who represents northwest Louisiana.

Super PACs supporting Landry and Waguespack are slugging it out in
attack ads on TV against the other candidate.

Waguespack and Landry are Republicans, as are three other candidates:
Treasurer John Schroder, state Sen. Sharon Hewitt of Slidell and state

Rep. Richard Nelson of Mandeville.
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Shawn Wilson, who served as the transportation secretary for Gov. John
Bel Edwards, is the only Democrat in the race. Jason Williams, the
Orleans Parish district attorney, recently expressed interest in becoming

a candidate to attack Landry. He, too, is a Democrat.

Candidate Hunter Lundy, a trial lawyer and fundamentalist minister, is a

political independent from Lake Charles.

The primary is Oct. 14.

INSIDE
LOUISIANA

POLITICS

Want stories like this in your inbox? Sign up for the Inside Louisiana Politics newsletter

Email Tyler Bridges at tbridges@theadvocate.com.
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Election 2023
Executive
Govt + Politics

Commentary,

In governor’s race, we’ll see if ‘Wags’ can tail top dog Landry

Greg LaRose

March 8, 2023 12:00 pm

LABI and RLDF.org photos

One of the bigger questions hanging over the 2023 governor’s race has been answered now that Congressman Garret Graves, R-Baton Rouge, has opted to stay out.
His decision came Tuesday morning, just hours after news broke that his good friend and Louisiana Association of Business and Industry President Stephen
Waguespack would become a candidate.

“After much prayerful consideration and hundreds of conversations, it is clear that the best service we can provide to Louisianians and the next governor is by
building on our wins in the U.S. Congress,” Graves said in an email Tuesday.

A closer look at their respective backgrounds reveals many similarities.

Graves, 51, and Waguespack, 49, were both part of former Gov. Bobby Jindal’s administration — Graves as Coastal Protection and Restoration Authority (CPRA)
chairman, and Waguespack as executive counsel, chief of staff and later a state school board appointee.

In his email, Graves hinted at his support for another soon-to-be-announced candidate for governor.

“In the coming days, the field for governor will brighten,” he said. “And Louisiana will have a generational opportunity to write America’s greatest comeback
story.”

It wasn’t until this email that Graves offered much insight on his contemplation about running for governor. Since saying last fall he was considering the race, the
congressman has kept his intentions close to his vest.

Graves was also discouraged from running by the leader of the Louisiana Republican Party, which endorsed Attorney General Jeff Landry months ago. State GOP
chairman Louis Gurvich issued a message to members on the party’s website Jan. 15 that strongly expressed reasons why Graves should bypass the race.

about:blank 173
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In his message, titled “Unity is Our Only Path to Victory,” Gurvich justified thelﬂﬂuglican State Central Committee’s endorsement of Landry for governor — three
months before anyone else announced their candidacy — and listed why Graves should continue to represent Louisiana’s 6th House district in Congress.

“If Garret does enter the governor’s race, he will start well behind Jeff Landry in popularity,” Gurvich wrote as one reason for Graves to stay in his House seat.

Graves’ early exit from Congress could also lead to a Democrat taking over the seat, according to Gurvich. His possible replacement? Gov. John Bel Edwards, the
chairman said.

A candidacy for the U.S. House would be a stepping stone for Edwards, Gurvich predicted.

“The Democrats would instantly commit tens of millions of dollars to John Bel’s election,” he wrote. “A few years in the House would place him in an excellent
position to run for U.S. Senator in 2026, when Bill Cassidy must run for re-election or leave the Senate.”

In his email Tuesday, Graves mentioned nothing about the Louisiana GOP’s support for Landry, although he has met in person with the attorney general recently.
It’s assumed their conversation included the governor’s race, though neither official has discussed the meeting publicly.

But with Waguespack leaning toward a candidacy, the argument that Gurvich and the big-money GOP donors kept Graves out of the race doesn’t hold water.
Waguespack and Graves are connected to many of the same fiscal backers, and the LABI chairman doesn’t seem daunted by the six-month advantage Landry has
enjoyed in fundraising.

That edge is likely to grow after Landry announced Wednesday he has the endorsement of wealthy GOP businessmen Boysie Bollinger and Joe Canizaro.

GET THE MORNING HEADLINES DELIVERED TO YOUR INBOX

SUBSCRIBE

Waguespack, known as “Wags” among his peers, has the same right-aligned stances as Graves but without the voting record Graves’ detractors would have likely
used against him in the governor’s race.

Graves has a deep conservative streak. He’s a member of the Republican Study Committee, a conservative caucus within Congress. He did call on former President
Donald Trump to resign a day after the Jan. 6, 2021, attack on the U.S. Capitol, but he voted against impeaching him for insurrection.

In his Jan. 8, 2021, column for LABI, Waguespack summed up events two days earlier at the Capitol with his opening words: “Ridiculous. Unbelievable.
Heartbreaking.”

“These words, and many more that should not be uttered by a gentleman, are the words that came to mind this week as images of our Nation’s Capitol being treated
like a frat house on a drunken weekend came across the airwaves,” he continued.

While spelling out his philosophical differences with the incoming President Joe Biden, Waguespack made it clear he accepted the results of the 2020 election as
valid. He even leveled a critique of outgoing President Donald Trump in the process.

“Our current President, rather than running on a strong economic record of job creation, has relied more on incendiary rhetoric to provoke furor and rage against
those who disagree with his positions,” Waguespack wrote. “Our incoming President promises to replace our foundational free enterprise economic system with one
that more closely resembles the failed socialist structures of the past, many of which were found in countries we bravely fought to reform generations ago.”

On COVID-19, Waguespack argued against business vaccine mandates while also encouraging everyone to get the shot. In November 2021, he acknowledged
having received the vaccine himself. LABI also lobbied state lawmakers to give employers a break on unemployment taxes once the pandemic triggered a run on
job benefits.

Graves was similarly pragmatic during the pandemic. Early on, he conveyed the various actions the government took in response to COVID-19 and kept abreast of
what the medical field was learning about the virus. As Congress fashioned pandemic recovery plans, Graves argued for additional economic resources and well as
funding to continue community testing and vaccination events.

Waguespack and Graves are also similarly aligned on energy issues. The LABI president has been critical of Biden’s moratorium on exploration leases, and his
organization typically lands on the pro-industry side of environmental issues.

In the U.S. House, Graves has been a consistent supporter of fossil fuel legislation while also advocating for alternatives. He has promoted exploration for rare earth
minerals needed to create solar panels while also opposing the Paris Climate Accords. The chief weakness of the international pact is that it doesn’t address the
world’s top polluters, Graves has said.

The League of Conservation Voters scores Graves at 6% over his congressional career for his record on environmental policy. While green groups are among his
campaign contributors, money from the oil and gas industry led the way in the most recent election cycle, according to OpenSecrets.org.

Graves has routinely said the fossil fuel industry will be involved in solving environmental issues, yet he has challenged fellow Republicans who question the
scientific truth of climate change.

The comparison reveals how much Graves and Waguespack are alike, but the question that lingers is whether they are different enough from Landry to pull enough
support from middle-of-the-road voters who won’t support Democratic candidate Shawn Wilson.

One thing’s for sure: If you’re a Republican voter in Louisiana this year, you can’t complain about a lack of choices.

SUPPORT NEWS YOU TRUST.
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PLAYBOOK

What Steve Scalise won’t forget
The House majority leader reflects on a nasty battle for the speakership: “Anybody who thinks that there are

secrets in this town, there are not.”

Rep. Steve Scalise (R-La.) speaks with reporters at the U.S. Capitol on Oct. 12, 2023. | Francis
Chung/POLITICO

By RYAN LIZZA
12/01/2023 08:14 AM EST

f ’ Q’b (XX )
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hold.

“There’s some folks that really need to look in the mirror the next couple of
days and decide, are we going to get back on track?” he said, announcing he

was dropping his bid to succeed Kevin McCarthy as House speaker.

AD

AD

Now, six weeks later, Scalise himself is looking in the mirror and reflecting on a
whirlwind stretch that saw McCarthy removed by a coalition of right-wing
hardliners and Democrats, Scalise’s own ambitions thwarted by many of the
same conservatives, and the anointing of a younger fellow Louisianan, Mike

Johnson, as speaker.

In a new interview for the Playbook Deep Dive podcast, Scalise examines the
backdrop to the drama — his “complicated” relationship with McCarthy, the
alleged back-stabbing of a fellow member from Louisiana, and former

President Donald Trump’s influence inside the House GOP.
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are secrets in this town, there are
not... You find out everything that
nappens. You eventually find it
out. There are no secrets.”

— Steve Scalise, House Majority Leader

[ijtetbed]e-st]ie |||||I||IIII|I Ui I||||l'|||III'||'I| IIII-IIlII"IIIIIlI II||I-I|I-I||| ||-|||I Playbook Deep Dive

Scalise professes no regrets: “The way that Kevin got removed was a shock to
everybody, including myself. I didn’t want it to happen the way it did. And yet
when it happened, you don’t have a choice. There’s an opening for speaker, and

you have to make a quick decision.”

But he made clear there were episodes in the dramatic weekslong fight for the
gavel that he won’t soon forget — including the role of Rep. Garret Graves, a
fellow Louisiana Republican who allegedly spread disparaging information

about Scalise, including about his recently diagnosed cancer.

“He’ll tell people differently — like, I mean, in the end, we all, you know, we all
make our decisions,” he said of Graves, whom Johnson recently removed from
the GOP leadership team.

Scalise added: “You can read through the B.S. And believe me, you know,
anybody who thinks that there are secrets in this town, there are not. You know
that as the press. I can surely tell you as a former whip, more even than
majority leader, you find out everything that happens. You eventually find it

”»

out.

More from the extended conversation ...

https://www.politico.com/news/2023/12/01/what-steve-scalise-wont-forget-00129546 3/6
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historically gets complicated, and there’s been good and bad examples.
With Kevin and I, it changed over time. But I mean, you know, like Mike

and I get along great.”

¢ On Graves: “I know what was being said. I mean, medical opinions that
were being given out were completely false. I had a doctor from M.D.
Anderson, the top myeloma cancer specialist in the world, who, along with
my local doctor, was looking at all of my blood work and meeting with me
on a regular basis, who said, ‘Everything you’re doing is fine, the cancer is
almost gone and you're going to live a long life.” He’s looking at my blood
work. And then there’s some, you know, member, unnamed member of
Congress, who’s naming somebody that might not even be a doctor saying
he’s going to die in six months. That’s how bad it was.”

¢ On whether not endorsing Trump for president harmed him:
“He and I talked during that period, and I still won the nomination, by the
way, during that period with him. And he never came out against me. And,
believe me, he and I talked even after he endorsed Jim [Jordan]. He said
really good things about me. He cares about my health. He asked me about

my health. He and I speak on a regular basis.”

e On whether he ever wonders how Johnson ended up speaker:
"It’s exciting for Mike. I'm one of these people that, you know, you rip the
rearview mirror off. You know, you don’t look back. You you know, you
deal with what’s in front of you because you don’t have time to look back.
You learn from everything you’ve done, you know, whether it’s successes or
mistakes, you want to learn from things in the past. But I mean, I'm lucky

to be where I am.”

¢ On his health: “I was having health issues. I didn’t know what it was.
And luckily it got detected early and the doctors put me on a chemotherapy
that was very aggressive for what I had, and it’s working incredibly well. ...
So if you see something wrong with your system, go see your doctor, get

blood work run, and it can add years and decades to your life.”

https://www.politico.com/news/2023/12/01/what-steve-scalise-wont-forget-00129546 4/6
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https://www.nola.com/news/politics/i-know-what-was-being-said-steve-scalise-suggests-garret-graves-undercut-
speaker-bid/article_c8fb3590-905e-11ee-86ce-4319bdb3475d.html

'l know what was being said': Steve Scalise suggests Garret
Graves undercut speaker bid

BY GORDON RUSSELL | Staff writer
Dec 1, 2023

&N\

U.S. Rep. Garret Graves, R-Baton Rouge, speaks at a March 30 press conference in the U.S. Capitol. Then-House Speaker Kevin
McCarthy, R-Calif., is to Graves' right. Beside McCarthy is House Majority Leader Steve Scalise, R-Jefferson.

Staff Photo by Mark Ballard
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In his most direct remarks on the controversy to date, House Majority
Leader Steve Scalise in a new interview suggested Rep. Garret Graves, a
fellow Republican who represents an adjoining district, helped undercut

his recent bid to become speaker.

Scalise, of Jefferson, had hinted at his frustration with Graves, of Baton

Rouge, in previous interviews, and aides have privately confirmed a rift.

In the new interview, published by Politico, reporter Ryan Lizza asked
Scalise: “What happened with Garret Graves? He really tried to screw

you?”

Scalise responded: “Funny. He'll tell people differently. He, look ... in the

end, we all make our decisions."

Lizza said he wished Scalise’s wife, Jennifer, could answer his question

about Graves. “No, you really don't,” Scalise said.

A minute later, Scalise added:
"You can read through the B.S.
And believe me, you know,
anybody who thinks that there
are secrets in this town, there

are not. You know that as the

press.’

https://www.nola.com/news/politics/i-know-what-was-being-said-steve-scalise-suggests-garret-graves-undercut-speaker-bid/article c8fb3590-905e-11...
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U.S. Rep. Garret Graves, R-Baton Rouge, talks on his 1025
cellphone as he stands in the entrance to the Capitol
offices of the speaker of the House on Oct. 4.

Associated Press Photo by Mark Schiefelbein

Scalise was careful not to utter Graves' name in the interview, but his
comments were made in response to questions about Graves. The same
was true when Scalise complained at length about misinformation that
had been spread about his cancer diagnosis -- a campaign he implied

Graves was involved in.

“I know what was being said," Scalise told Politico. "l mean, medical
opinions that were being given out were completely false. [ had a doctor
from M.D. Anderson, the top myeloma cancer specialist in the world,
who, along with my local doctor, was looking at all of my blood work and
meeting with me on a regular basis, who said, ‘Everything you're doing is
fine, the cancer is almost gone and you're going to live a long life. He’s
looking at my blood work. And then there’s some, you know, member,
unnamed member of Congress, who’s naming somebody that might not
even be a doctor saying he’s going to die in six months. That’s how bad it

was.

He added: “I really don'’t think it moved votes but it showed you the lack

of character of other people.”
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Scalise loyalists have previously saudO t%at Graves also reminded some

colleagues of a controversial Scalise comment from years ago, in which
he described himself as "David Duke without the baggage,' and brought
up Scalise's 2002 speech before a group of White supremacists. (Scalise

has said he wasn't aware of the group's affiliation, and that his Duke

remark was not meant as an embrace of the former Ku Klux Klan leader's

White supremacist views.)

Graves has emphatically denied he did anything to resurface those

episodes, calling such claims "bulls--t."

Graves was a close ally of ousted House Speaker Kevin McCarthy -- who

didn't get along well with Scalise -- and made public comments at the
time suggesting he opposed Scalise's ascension to the House's top job.
Graves also went out of his way to praise Rep. Jim Jordan of Ohio, a far-

right Republican who was challenging Scalise for the gavel.

The remarks surprised many Louisianans, who assumed the four other
members of the state's House GOP contingent would fall in line behind

the congressman from Jefferson.

Graves has said he actually supported Scalise for speaker, and that his
comments were misinterpreted. He did not immediately respond to a

request for comment Friday.
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Scalise won a majority of the House Republicans behind closed doors to

become the speaker-designate, but came about a dozen votes shy of the

majority of the full House he needed.

After about a day and a half, Scalise threw in the towel, saying he didn't

want to put his colleagues through vote after vote.

The drama ended unexpectedly with the elevation of another Louisianan
-- Rep. Mike Johnson, of Benton -- to the speakership.
-Staff writer Mark Ballard contributed to this report.
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How did Steve Scalise's dream for speaker get squashed?
Hardball politics are to blame.

BY MARK BALLARD | Staff writer
Oct 23,2023

(&
_\‘

.

U.S. Rep. Garret Graves, R-Baton Rouge, discusses House passage of the Lower Energy Costs Act, H.R. 1, during a
March 30, 2023 press conference in the U.S. Capitol. House Speaker Kevin McCarthy, R-Calif., is to Graves' right.
Beside McCarthy is House Majority Leader Steve Scalise, R-Jefferson and chief sponsor for H.R. 1, on which Graves
contributed a section.
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WASHINGTON - Steve Scalise’s lifelong dream of being speaker of the
House was sidetracked by the hardball tactics of a group of tiber-
conservatives — including former President Donald Trump — with
assists from former Speaker Kevin McCarthy and at least one colleague

in Louisiana’s GOP delegation.

The Jefferson congressman was on the cusp after he won a slim majority
of fellow House Republicans in an Oct. 10 secret ballot, a contest that

pitted him against U.S. Rep. Jim Jordan, the pugnacious Ohio Republican.

But Scalise, whose amiability is often viewed as a weakness by the far
right, needed the support of 107 more Republicans to claim the speaker’s

gavel in the full House.

About 20 would not be persuaded. He could only afford to lose four. On

the evening of Oct. 12, Scalise withdrew from the race.

Jordan, who was then elected the speaker-designate, also failed to reach
217 votes in three tries. He dropped out Friday afternoon after 25
Republicans withheld their support. Scalise said he would not run this

time.

https://www.nola.com/news/politics/steve-scalise-dream-to-be-speaker-and-by-hardball-politics/article 19431f68-6f85-11ee-ba5d-73611afd20e7.html
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From the moment on Oct. 4 when he announced his intentions to run
through the 32-hour period when he was speaker-designate, Scalise’s
opponents within the GOP sought to undermine him with questions -
some whispered, some broadcast -- about his fitness for the job in

public statements.

Scalise was too sick with cancer to serve, Trump said after he endorsed

Jordan, a message echoed by other congresspersons. A speech he gave

to a gathering of White supremacists in 2002 — which had never created

serious problems for Scalise within the GOP caucus — was dusted off
again. And his opposition to proposed rules that would have changed
generations of tradition on how a speaker is chosen was held up as a

sign of his self-interest. Those proposed rules were quickly jettisoned

when Jordan became the lead candidate.

The campaign to defeat Louisiana’s most powerful congressman
highlighted schisms not only within the fractious GOP House majority,
but among the five Republicans in Louisiana’s six-member House

delegation.

One notable thorn in Scalise’s side was U.S. Rep. Garret Graves, R-Baton

Rouge.

https://www.nola.com/news/politics/steve-scalise-dream-to-be-speaker-and-by-hardball-politics/article 19431f68-6f85-11ee-ba5d-73611afd20e7.html
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Scalise supporters say Graves was among those who undercut his

campaign for the speakership, which would have put him behind the vice
president in the presidential succession. Graves was one of former
Speaker McCarthy’s most trusted lieutenants. McCarthy had criticized
Scalise earlier this year and he was reported to have worked against

Scalise's ascendance, while later promoting Jordan.

Nineteen people with a close view of events - including members of the
Louisiana delegation, other congresspersons, staffers, confidants,
donors and lobbyists — were interviewed for this report. All described
the situation surrounding Scalise's campaign but all spoke on condition
of anonymity. They didn’t want to anger either Scalise or Graves.
Graves, who did speak on the record, denies he undermined his fellow

House member.

“I'm sorry Steve didn't make speaker,” Graves said Thursday. “It’s clear
that there’s not a path for anyone. Jesus couldn’t get 217 votes right now.

I committed to support Steve.

Scalise released a statement Saturday expressing frustration with his

intraparty opponents, but not naming names.

https://www.nola.com/news/politics/steve-scalise-dream-to-be-speaker-and-by-hardball-politics/article 19431f68-6f85-11ee-ba5d-73611afd20e7.html
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"There are some folks who really need to look in the mirror and decide:

Are we going to get back on track? Or are they going to continue to

pursue their own agenda? You can't do both. Our country is counting on

us to come back together,” the statement said. “Ultimately, we have to

unite for the country, and it needs to happen soon.”

Public comments, private comments
While Scalise was pursuing the speakership, Graves’ public statements

surprised some Louisiana politicos and media watching the action

unfold from afar.

Graves told reporters after McCarthy’s Oct. 3 sacking that the result

should not be “to just give everybody one rung of promotion.”

He did not name Scalise, but it was obvious that not moving people up

the ladder would deny Scalise -- who holds the House’s No. 2 spot -- the

top job. Graves has said his real focus was on fundamentally changing

the majority’s rules.

The next day on Baton Rouge radio, Graves told interviewer Brian
Haldane he had concerns about Scalise serving given his medical

challenges.

https://www.nola.com/news/politics/steve-scalise-dream-to-be-speaker-and-by-hardball-politics/article 19431f68-6f85-11ee-ba5d-73611afd20e7.html
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"l want to remind you he is going through an incredible bout of cancer
right now and I don't know that that’s the best decision for him or his
family at this point,” Graves said. “That is one of the most stressful jobs
that you can even imagine. His timing is not ideal for him. Obviously,

we'd love to have a speaker from Louisiana."

Graves repeated his view that the Republican Conference needed to
change the rules that had handcuffed House leadership and allowed
eight Republicans to instigate McCarthy’s ouster.

Meanwhile, when reporters asked him about Jordan, Graves found ways
to praise him. In an Oct. 5 interview, Graves said he believed the fiery

Ohioan had “matured” during his years in the House.

On Oct. 10, Graves stormed out of a closed-door GOP conference after it

rejected an idea he had championed that would have changed how the
Republicans would select a speaker. The plan was defeated on a motion
by one of Scalise's supporters. Soon after, Scalise was voted speaker-

designate, with 113 votes to Jordan's 99.

Rep. Chip Roy of Texas, who had officially proposed the change, said that

Scalise’s defeat of the rule made him a "hard no" on Scalise.

https://www.nola.com/news/politics/steve-scalise-dream-to-be-speaker-and-by-hardball-politics/article 19431f68-6f85-11ee-ba5d-73611afd20e7.html
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As Scalise was trying to round up support from the additional 107

Republicans he needed, at least a half-dozen Scalise loyalists say Graves
began reminding some colleagues of a controversial Scalise comment
from years ago, in which he described himself as "David Duke without
the baggage.”

Graves also brought up a 2002 speech Scalise gave in Metairie to a group

Duke organized, according to five Scalise supporters. Scalise apologized
when the story emerged in 2014, saying he didn’t know what the group
stood for.

In an interview Thursday in the Capitol, Graves emphatically denied he

did anything to resurface those episodes.

“That is bulls--t. That is something they have said and that’s just not

true,” Graves said.

‘A little bit of tension'
While insisting he supported Scalise's speakership bid, Graves

acknowledged that relations aren’t always great among the five

Republican House members Louisiana has sent to Washington.

“I'll admit there’s a little bit of tension,” Graves said. “But most of us talk

regularly”

https://www.nola.com/news/politics/steve-scalise-dream-to-be-speaker-and-by-hardball-politics/article 19431f68-6f85-11ee-ba5d-73611afd20e7.html
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He made note of recent interactions with his GOP colleagues: Reps Mike
Johnson, Julia Letlow and Clay Higgins. “I had lunch with Julia the other
day. I talked on the phone with Mike today, talked to him face-to-face
twice. Clay and I talk. We're not drinking buddies, but..”

He trailed off.

Notably, Graves wasn't the only Louisiana delegation member who didn't

go to the mat for Scalise.

Neither Clay Higgins, of Lafayette — Louisiana’s only member of the
Freedom Caucus, which Jordan founded — nor Mike Johnson, of Benton,
a close friend of Jordan’s, committed publicly to Scalise when he

announced his candidacy.

They both said they voted for Scalise on the secret ballot. Once the
leader of their delegation withdrew, both Higgins and Johnson almost

immediately gave full-throated support to Jordan.

Higgins said little after Scalise’s bid tanked. But after Jordan flopped,

Higgins’ disappointment was plain.

“Well, the swamp won this round,” he posted on X, formerly known as

Twitter. “I'm feeling very Old Testament.”
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Old politicos who have watched the House imbroglio from afar said this
week that regardless of how Scalise's bid was scuttled, the whole affair
suggested that egos overtook a higher loyalty to what's best for

L.ouisiana.

“I like Steve Scalise,” said former U.S. Sen. John Breaux, who represented
Louisiana for 33 years in Congress. “Even if [ hated Steve Scalise, | would
have held my nose and voted for him because that’s in the best interest

of the state of Louisiana. It's beyond party stuff”

Being speaker of the House requires skills that everyday ideologues don't
need. For instance, a speaker needs to build intra-party and bipartisan
coalitions in order to forge majorities to approve legislation on which

members of both parties have strong and often unyielding opinions.

No side deals

The job description seemed ready-made for Scalise, many opponents

and supporters agree.

Since 2008, when he joined the House, Scalise had worked his way up
through GOP leadership, leading the Republican Study Committee, the
largest ideological caucus. He corralled votes for nearly nine years as

whip before being elected majority leader, the post just below speaker.
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But Scalise wasn't able to win over opponents to his candidacy during
the penultimate Oct. 12 meeting, which ended with Scalise withdrawing
his speaker bid, said seven people either in the meeting or briefed on it.
All seven agreed on the fundamental account of the meeting but

stressed different aspects depending on what side they championed.

Four sources said Scalise refused to negotiate side deals in return for

votes, and that was why he stepped aside.

Three others said Scalise made a tactical error by including in the
meeting Republican conference members with divergent views. Since
they were all in the same room, Scalise couldn't address the wants of

one group of opponents without angering another.

Of course, any sniping between members of the Louisiana delegation

was relatively polite compared to what Ohio’s GOP delegation has seen.

A few years after Jordan arrived in Washington, he began feuding with
then-Speaker John Boehner, a fellow Ohio Republican, for not being
conservative enough. Boehner went on to call Jordan “a legislative

terrorist.”
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Boehner, weary of fighting Jordan and ?IIS allies, stepped down from

Congress in 2015. The nickname he gave Jordan stuck.

Email Mark Ballard at mballard@theadvocate.com.
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ordered to the Senate.

Scheduled for floor debate on 01/19/2024.

Read by title, amended, passed to 3rd reading.

Reported without Legislative Bureau amendments.

Rules suspended.

Reported with amendments (14-1). Referred to the Legislative Bureau.

Received in the House from the Senate, rules suspended, read by title, referred to the Committee on
House and Governmental Affairs.

Rules suspended. Read by title, passed by a vote of 27 yeas and 11 nays, and sent to the House.
Motion to reconsider tabled.

Rules suspended. Reported with amendments. Rules suspended. Read by title; Committee
amendments read and adopted. Ordered engrossed and passed to third reading and final passage.

Introduced in the Senate; read by title. Rules suspended. Read second time and referred to the
Committee on Senate and Governmental Affairs.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF LOUISIANA
MONROE DIVISION
PHILLIP CALLAIS, et al.,
Plaintiffs,
VS. Case No. 3:24-cv-00122-DCJ-CES-RRS

NANCY LANDRY, in her official capacity
as Louisiana Secretary of State,

Defendant.

[PROPOSED] ORDER

The Court having considered the unopposed Motion and Memorandum Requesting Leave
to File Amicus Curiae Brief of Galmon Amici in Opposition to Motion for Preliminary Injunction,
it is hereby ORDERED that the motion is GRANTED. The proposed brief that accompanied the

motion shall be deemed to have been filed and served by ECF on the date of this Order.

IT ISSO ORDERED.

This day of 2024.

Judge Carl E. Stewart
United States Circuit Judge

Judge Robert R. Summerhays
United States District Judge
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Judge David C. Joseph
United States District Judge
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