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divining legislative intention. Presumably
when Congress creates and defines the lim-
its of a cause of action, it has taken into
account competing considerations and
struck what it considers to be an appropri-
ate balance among them. In my view it is

_Is¢ wholly at odds with traditional_jprinciples

for interpretation of legislative intention
and with the constitutional notion of sepa-
ration of powers to conclude that because
Congress failed to indicate that it did net
intend the cause of action and its limita-
tions to be defined otherwise, it intended
for this Court to exercise free rein in fash-
ioning additional rules for recovery of dam-
ages under the guise of an inferred consti-
tutional damages action.

For the foregoing reasons I dissent, and
would reverse the judgment.
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Black citizens of - Mobile, Alabama,
brought class action challenging constitu-
tionality of city’s at-large method of elect-
ing its commissioners, The United States
District Court for the Southern District of
Alabama, 423 F.Supp. 384, declared the
commission government unconstitutional,
and an appeal was taken. The Court of
Appeals, Fifth Circuit, 571 F.2d 238, af-
firmed, and an appeal was taken, The Su-
preme Court, Per Mr. Justice Stewart, with
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three Justices joining, one Justice concur-
ring in the result, and one Justice eoncur-
ring in the judgment, delivered an opinion
holding that the at-large electoral system in
Mobile does not violate the rights of the
city's Negro voters in contravention of the
Fifteenth Amendment, since Negroes in
Mobile register and vote without hindrance
and their freedom fo vote has not been
denied or abridged by anyone.

Reversed and remanded.

Mr. Justice Blackmun filed an opinion
concurring in the result.

Mr. Justice Stevens filed.an opinion
concurring in the judgment.

Mr. Justice White filed a dissenting
opinion. :

For separate dissenting opinions of Mr.

Justice Brennan and Mr. Justice Marshall,
see 100 S.Ct. 1519.

See also, 100 S.Ct. 1519,
Opinion after remand, 626 F.2d 1324.

1. Elections ¢=12 .

Fifteenth Amendment imposes but one
limitation on the powers of the states: it
forbids them to discriminate against Ne-
groes in matters having to do with voting.
(Per Mr. Justice Stewart with three Jus-
tices joining, one Justice concurring in the
result, and one Justice concurring in the
judgment.) U.S.C.A.Const. Amend. 15.

2. Elections &=12

Fifteenth Amendment’s command and
effect are wholly negative; it does not con-
fer the right of suffrage on anyone, but has
invested the citizens of the United States
with a new constitutional right which is
within the protecting power of Congress;
that right is exemption from discrimination
in the exercise of the elective franchise on
account of race, color, or previous condition
of servitude. (Per Mr. Justice Stewart with
three Justices joining, one Justice concur-
ring in the result, and one Justice concur-
ring in the judgment) U.S.C.A.Const.
Amend. 15.
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3. Elections =12 :

Action by a state that is racially neu-
tral on its face violates the Fifteenth
Amendment only if motivated by a discrim-
inatory purpose. (Per Mr. Justice Stewart
with three Justices joining, one Justice con-
curring in the result, and one Justice con-
curring in the judgment) U.S.C.A.Const.
Amend. 15.

4. Municipal Corporations =80

At-large electoral system in Mobile, Al-
abama, does not violate the rights of the
city’s Negro voters in contravention of the
Fifteenth Amendment, since Negroes in
Mobile register and vote without hindrance
and their freedom to vote has not been
denied or abridged by anyone. (Per Mr.
Justice Stewart with three Justices joining,
one Justice concurring in result, and one
Justice concurring in the judgment) U.S.
C.A.Const. Amend. 15; Voting Rights Act
of 1965, § 2 et seq., 42 US.C.A. § 1973

5. Elections &=12
Fifteenth Amendment does not entail
the right to have Negro candidates elected
but prohibits only purposefully discrimina-
tory denial or abridgement by government
of the freedom to vote “on account of race,
. color, or previous condition of servitude.”
(Per Mr. Justice Stewart with three Jus-
tices joining, one Justice concurring in re-
sult, and one Justice coneurring in the judg-
ment.) U.S.C.A.Const. Amend. 15.

6. Municipal Corporations &=80 ,

A court, in formulating an apportion-
ment plan as an exercise of its equity pow-
ers, should, as a general rule, not permit
multimember legislative districts. (Per Mr.

Justice Stewart with three Justices joining,

one Justice concurring in result, and one
Justice concurring in the judgment.)

7. Municipal Corporations ¢=80 o

Multimember legislative districts are
not unconstitutional per se; however, such
legislative apportionments could violate the
Fourteenth Amendment if their purpose
were invidiously to minimize or cancel out
the voting potential of racial or ethnic mi-

norities. : (Per Mr.: Justice: Stewart with
three Justices joining, one Justice eoncur-
ring in result, and one Justice concurring in
the judgment.) U.S.C.A.Const. Amend. 14.

8. Constitutional Law +=215.3

Only if there is purposeful diserimina-
tion can there be a violation of the equal
protection clause, and this principle applies
to claims of racial discrimination affecting
voting just as it does to other claims of
racial discrimination. (Per Mr. Justice
Stewart with three Justices joining, one
Justice concurring in result, and one Justice
concurring in the judgment.) . U.B.CA.
Const. Amend. 14,

9. Elections &=12 N

Disproportionate effects alone are in-
sufficient to establish a claim of unconstitu-
tional racial vote dilution. (Per Mr. Justice
Stewart with three Justices joining, one
Justice coneurring in result, and one Justice
concurring in the judgment) U.S.CA,
Const. Amend. 14. e

10. Constitutional Law =215

Where the character of a law is readily
explainable on grounds apart from race, as
would nearly always be true where an en-
tire system of local governance is brought
into question, disproportionate impact alone
cannot be decisive, and courts must look to
other evidence to support a finding of dis-
criminatory . purpose. {Per Mr. Justice
Stewart with three Justices joining, one
Justice concurring in the result, and one
Justice concurring in the judgment.)

11. Municipal Corporations ¢=80

~ Even assuming that an at-large munici-
pal electoral system is constitutionally indis-
tinguishable from the election of a few
members of the state legislature in multi-
member districts, the evidence in the in-
stant case, involving the city commission
form of government for Mobile, Alabama,
fell far short of showing that the city offi-
cials conceived or operated a purposeful de-
vice to further racial discrimination. (Per
Mr. Justice Stewart with three Justices
joining, one Justice concurring in the result,
and one Justice concurring in the judg-
ment.) :
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12. Municipal Corporations <80

Past discrimination eannot, in the man-
ner of original sin, condemn government
action that is not itself unlawful. (Per Mr.
Justice Stewart with three Justices joining,
one Justice concurring in the result, and one
Justice concurring in the judgment.)

13. Constitutional Law ¢=~215.3

Equal protection clause does not re-
quire proportional representation as an im-
perative of political organization. {Per Mr.
Justice Stewart with three Justices joining,
and one Justice concurring in the result,
and one Justice concurring in the judg-
ment.) U.S.C.A.Const. Amend. 14.

14. Constitutional Law +==48(1) ]

A law that impinges upon a fundamen-
tal right explicitly or implicitly secured by
the Constitution is presumptively unconsti-
tutional. (Per Mr. Justice Stewart with
three Justices joining, one Justice concur-
ring in the result, and one Justice concur-
ring in the judgment.)

15. Constitutional Law ¢=70.1(2)

It is not the province of the Supreme
Court to create substantive constitutional
rights in the name of guaranteeing equal
protection of the laws. (Per Mr. Justice
Stewart with three Justices joining, one
Justice concurring in the result, and one
Justice concurring in the judgment) U.S.
C.A.Const. Amend. 14.

16. Constitutional Law ¢=70.3(3)

Where a state law does not impair a
right or liberty protected by the Constitu-
tion, there is no occasion to depart from the
settled mode of constitutional analysis of
legislation involving questions of economic
and social policy. (Per Mr. Justice Stewart
with three Justices joining, one Justice con-
curring in the result, and one Justice con-
eurring in the judgment.)

17. Constitutional Law &=48(6)
Presumption of constitutional validity
that underlies the settled mode of review-
ing legislation disappears if the law under
consideration creates elasses that, in a con-
stitutional sense, are inherently “suspect.”
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{Per Mr. Justice Stewart with three Jus-
tices joining, one Justice concurring in the
resilt, and one Justice concurring in the
judgment.) U.S.C.A Const. Amend. 14.

18. Constitutional Law &=225.2(1)

While the equal protection clause con-
fers a substantive right to participate in
elections on an equal basis with other quali-
fied voters, this right does not protect any
“political group,” however defined, from
electoral defeat. (Per Mr. Justice Stewart
with three Justices joining, one Justice con-
curring in the result, and one Justice con-
curring in the judgment.) U.S.C.A.Const.
Amend. 14.

19. Jury &==21(1)

A defendant in a criminal case has the
“fundamental” right to trial by a jury of his
peers. (Per Mr. Justice Stewart with three
Justices joining, one Justice concurring in
the result, and one Justice concurring in the
judgment.) U.S.C.A.Const. Amends. 6, 14.

20. Constitutional Law ¢=221(3)

Under the equal protection clause, a
defendant in a criminal ease has the right
to require that the state not exclude from
the jury members of his race, but fairness
in selection has never been held to require
proportional representation of races upon a
jury, nor has the defendant any right to
demand that members of his race be includ-
ed. (Per Mr. Justice Stewart with three
Justices joining, one Justice concurring in
the result, and one Justice concurring in the
judgment.) U.8.C.A.Const. Amends. 6, 14.

21. Constitutional Law «=221(1)

Absence from a jury of persons belong-
ing to racial or other cognizable groups
offends the Constitution only if it results
from purposeful discrimination. (Per Mr.
Justice Stewart with three Justices joining,
one Justice eoncurring in the result, and one
Justice concurring in the judgment.) U.S.
C.A.Const. Amend. 14.

22, Jury &=33(1)
Fact that there is a constitutional right
to a system of jury selection that is not
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purposefully exclusionary does not entail a
right to a jury of any particular racial
composition. (Per Mr. Justice Stewart with
three Justices joining, one Justice concur-
ring in the result, and one Justice concur-
ring. in the judgment) U.S.C.A.Const.
Amend. 14.

23. Constitutional Law &=225.2(1)

Fact that the equal protection clause
confers a right to participate in elections on
an equal basis with other qualified voters
does not entail the right to have one's can-
didates prevail. (Per Mr. Justice Stewart
with three Justices joining, one Justice con-
curring in the result, and one Justice con-
curring in the judgment.) U.S.C.A.Const.
Amend. 14,

24. Constitutional Law &225.3(1)

Since Mobile, Alabama, is a unitary
electoral district and city commission elec-
tions are conducted at large, there can be
no claim that the “one person, one vote”
principle has been violated, and therefore
nobody’s vote has been “diluted” in the
gense in which that word is used in Reyn-
olds v. Sims. (Per Mr. Justice Stewart with
three Justices joining, one Justice concur-
ring in the result, and one Justice concur-
ring in the judgment.)

‘Syllabus *

Mobile, Ala., is governed by a Commis-
gion congisting of three members elected at
large who jointly exercise all legislative,
executive; and administrative power in the
city. Appellees brought a class action in
Federal District Court against the city and
the incumbent Commissioners on behalf of
all Negro citizens of the city, alleging, inter
alfa, that the practice of electing the City
Commissioners at large unfairly diluted the
voting strength of Negroes in violation of
the Fourteenth and Fifteenth Amendments.
-Although finding that Negroes in Mobile
“register and vote without hindrance,” the
District Court nevertheless held that the
at-large electoral system violated the Fif-

* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the
Reporter of Decisions for the convenience of

teenth Amendment and invidiously diseri-
minated against Negroes in violation of the
Equal Protection Clause of the Fourteenth
Amendment, and ordered that the Commis-
gion be disestablished and replaced by a
Mayor and a Council elected from single-
member districts. The Court of Appeals
affirmed.

Held: ‘The judgment is reversed, and
the case is remanded. Pp, 1496-1507 {opin-
ion of STEWART, J.); 1507-1508 (opinion
of BLACKMUN, J.); 1508-1514 (oplmon of
STEVENS, J.).

5th Cir, 571 F.2d 238, reversed and
remanded.

Mr. Justice STEWART, joined by THE
CHIEF JUSTICE, Mr. Justice POWELL,
and Mr. Justice REHNQUIST, concluded:

1. Mobile’s at-large electoral system’
does not violate the rights of the city’s
Negro voters in contravention of the Fif-
teenth Amendment. Racially discriminato-
ry motivation is a necessary ingredient of a
Fifteenth Amendment violation. The
Amendment does not entail the right to
have Negro candidates elected but prohibits
only purposefully discriminatory denial or
abridgment by government of the freedom
to vote “on account of raee, color, or previ-
ous condition of servitude.” Here, having
found that Negroes in Mobile register and
vote without hindrance, the courts below
erred in believing that appellants invaded
the protection of the Fifteenth Amend-
ment. Pp. 1496--1499,

2. Nor does Mobile’s at-large electoral
system violate the Equal Protection Clause
of the Fourteenth Amendment. Pp, 1498-
1507.

_H{a) Only if there is purposeful diserimi- o L

nation ecan there be a violation of the Equal
Protection Clause. And this principle ap-
plies to claims of racial discrimination af-
fecting voting just as it does to other claims
of racial discrimination. Pp. 1499-1500.
: the reader. See United States v. Detroit Lum-

" ber Co., 200 U.S, 321, 337, 26 S.Ct. 282, 287, 50
L.Ed. 499.
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{b) Disproportionate effects alone are
insufficient to establish a claim of unconsti-
tutional racial vote dilution. Where the
character of a law is readily explainable on
grounds apart from race, as would nearly
always be true where, as here, an entire
system of local governance is brought into
question, disproportionate impact alone can-
not be decisive, and courts must look to
other evidence to support a finding of dis-
criminatory purpose. Pp. 1500-1501.

(c) Even assuming that an at-large mu-
nicipal electoral system such as Mobile's is
constitutionally indistinguishable from the
election of a few members of a state legisla-
ture in multimember districts, it is clear
that the evidence in this case fell far short
of showing that appellants “conceived or
operated [a] purposefu! devic[e] to further
racial . diserimination,” Whitcomb v.
Chavis, 403 U.S. 124, 149, 91 S.Ct. 1858,
1872, 29 L.Ed.2d 363. Pp. 1501-1504.

(d) The Equal Protection Clause does
not require proportional representation as
an imperative of political organization.

While the Clause confers a substantive

right to participate in elections on an equal
basis with other qualified voters, this right
does not protect any “political group,” how-
ever defined, from electoral defeat. Since
Mobile is a unitary electoral district and the
Commission elections are conducted at
large, there can be no claim that the “one
person, one vote” principle has been violat-
ed, and therefore nobody's vote has been
“diluted” in the sense in which that word
was used in Reynolds v. Sims, 377 U.S. 533,
84 $.Ct. 1362, 12 L.Ed.2d 506. Pp. 1504-
1507.

Mr. Justice BLACKMUN concluded
that the relief afforded appellees by the
District Court was not commensurate with
the sound exercise of judicial discretion.
The court at least should have considered
alternative remedial orders to converting
Mobile’s government to a mayor-council
system, and in failing to do so the court
appears to have been overly concerned with
eliminating at-large elections per se, rather
than with structuring an electoral system

100 SUPREME COURT REPORTER

446 U.S, 56

that provided an opportunity for black vot-
ers to participate in the city's government
on an equal footing with whites. Pp. 1507-
1508.

Mr. Justice STEVENS concluded that
the proper standard for adjudging the con-
stitutionality of a political structure, such
as Mobile's, that treats all individuals as
equals but adversely affects the political
strength of an identifiable minority group,
is the same whether the minority is identi-
fied by a racial, ethnic, religious, or econom-
ic characteristic; that Gomillion v. Light-
foot, 364 U.S. 339, 81 S.Ct. 125, 5 LEd2d
110, suggests that the standard asks_|(1)
whether the political structure is manifestly
not the product of a routine or traditional
decision, (2) whether it has a significant
adverse impact on a minority group, and (3)
whether it is unsupported by any neutral
justification and thus was either totally ir-
rational or entirely motivated by a desire to
curtail the political strength of the minori-
ty; and that the standard focuses on the
objective effects of the political decision
rather than the subjective motivation of the
decisionmaker. Under this standard the
choice to retain Mobile’s commission form
of government must be accepted as consti-
tutionally permissible even though the
choice may well be the product of mixed
motivation, some of which is invidious. Pp.
1508-1514.

Charles S. Rhyne, Washington, D. C., for
appellants.

James U. Blacksher, Mobile, Ala., for ap-
pellees. .

James P Turner, Washington, D. C., for
the United States, as amicus curiae, in sup-
port of appellees.

AMr. Justice STEWART announced the
judgment of the Court and delivered an
opinion, in which THE CHIEF JUSTICE,
Mr. Justice POWELL, and Mr. Justice
REHNQUIST joined.

The city of Mobile, Ala., has since 1911
been governed by a City Commission con-

_Is1

i 13
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sisting of three members elected by the
voters of the city at large. The question in
this ¢ase is whether this at-large system of
municipal elections violates the rights of
Mobile’s Negro voters in contravention of
federal statutory or constitutional law.

The appellees brought this suit in the
Federal District Court for the Southern
District of Alabama as a class action on
behalf of all Negro citizens of Mobile.!
Named as defendants were the city and its
three incumbent Commissioners, who are
the appellants before this Court. The com-
plaint alleged that the practice of electing
the City Commissioners at large unfairly
diluted the voting strength of Negroes in
violation of § 2 of the Voting Rights Act of
19652 of the Fourteenth Amendment, and
of the Fifteenth Amendment. Following a
bench trial, the District Court found that
the constitutional rights of the appellees
had been violated, entered a judgment in
their faver, and ordered that the City Com-
mission be disestablished and replaced by a
municipal government consisting of a May-
or and a City Council with members elected
from single-member districts. 423 F.Supp.
3843 The Court of Appeals affirmed the
judgment in its entirety, 5th Cir., 571 F.2d
238, agreeing that Mobile’s at-large elec-
tions operated to discriminate against Ne-
groes in violation of the Fourteenth and
Fifteenth Amendments, id, at 245, and
finding that the remedy formulated by the
District Court was jappropriate. An appeal
was taken to this Court, and we noted

1. Approximatety 35.4%, of the residents of Mo-
bile are Negro.

2. 79 Stat. 437, as amended, 42 U.S.C. § 1973,
The complaint also contained, claims based on
the First and Thirteenth Améndments and on
42 U.S.C. § 1983 and 42 U.S.C. § 1985(3) (1976
ed., Supp. II). Those claims have not been
pressed in this Court.

3. The District Court has stayed its orders pend-
ing disposition of the present appeal.

4. Ala.Code, § 11-43 (1975).
5. Act No. 281, 1911 Ala.Acts, p. 330.

6. In 1965 the Alabama Legislature enacted Act
No. 823, 1965 Ala.Acts, p. 1539, § 2 of which

probable jurisdiction, 439 U.S. 815, 99 8.Ct.
75, 58 L.Ed.2d 106. The case was originally
argued in the 1978 Term, and was reargued
in the present Term.

1

In Alabama, the form of municipal
government a city may adopt is governed
by state law. Until 1911, cities not covered
by specific legislation were limited to gov-
erning themselves through a mayor and city
council In that year, the Alabama Legis-
lature authorized every large municipality
to adopt a commission form of govern-
ment.®* Mobile established its City Commis-
sion in the same year, and has maintained
that basic system of municipal government
ever since.

The three Commissioners jointly exercise
all legislative, executive and administrative
power in the municipality. They are re-
quired after election to designate one of
their number as Mayor, a largely ceremoni-
al office, but no formal provision iz made
for allocating specific executive or adminis-
trative duties among the three$ As re-
quired by the state law enacted in 1911,
each candidate for the Mobile City Commis-
sion runs for election in the city at large for
a term of four years in one of three num-

bered posts, and may be elected jonly:by a _Jse

majority of the total vote.: This is the same
basic electoral system that is followed by
literally thousands of municipalities and

designated specific administrative tasks to be
performed by each Commissioner and provided
that the title of Mayor be rotated among the
three. After the present lawsuit was com-
menced, the city of Mobile belatedly submitted
Act No, 823 to the Attorney General of the
United States under § 5 of the Voting Rights
Act of 1965. 42 U.S.C. § 1973¢c. The Attorney
General objected to the legislation on the
ground that the city had not shown that § 2 of
the Act would not have the effect of abridging
the right of Negroes to vote. No suit has been
brought in the District Court for the District of
Columbia to seek clearance under § 5 of the
Voting Rights Act and, accordingly, § 2 of Act
No. 823 is in abeyance.
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other local governmental units throughout
the Nation.?

II

Although required by general principles
of judicial administration to do so, Spector
Motor Service, Inc. v. McLaughlin, 323 U.S.
101, 105, 65 S.Ct. 162, 154, 89 L.Ed. 101;
Ashwander v. TVA, 297 U.8, 288, 847, 56
S.Ct. 466, 483, 80 L.Ed. 688 (Brandeis, J.,
concurring), neither the District Court nor
the Court of Appeals addressed the com-
plaint’s statutory claim—that the Mobile
electoral system violates § 2 of the Voting
Rights Act of 1965. Even a cursory exami-
nation of that claim, however, clearly dis-
closes that it adds nothing to the appellees’
complaint.

Section 2 of the Voting Rights Act pro-
vides:
“No voting qualification or prerequisite
to voting, or standard, practice, or proce-
dure shall be imposed or applied by any
State or political subdivision to deny- or
abridge the right of any citizen of the
United States to vote on account of race
or color.” T9 Stat. 437, as amended 42
- U.8.C. § 1973.

Assuming, for present purposes, that there
exists a private right of action to enforce
this statutory provision,® it is apparent that
the language of § 2 no more than elaborates
upon that of the Fifteenth’ Amendment,?

_Jer and the sparse legislative history of § 2

makes clear that it was intended to have an
effect no different from that of the Fif-
teenth Amendment itself.

Section 2 was an unoontroveralal provi-
sion in proposed legislation whose other
provisions engendered protracted dispute.
The House Report on the bill simply recited

7. According to the 1979 Municipal Year Book,
most municipalities of over 25,000 people con-
ducted at-large elections of their city commis-
sioners or council members as of 1977. Id., at
939-99. It is reasonable to suppose that an even
larger majority of other municipalities did so.

8. Cf. Allen v. State Board of Elections, 393 U.S.
544, 89 S.Ct. 817,22 L.Ed2d 1. But see Trans-
america Mortgage Advisors, Inc. v. Lewis, 444
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that § 2 “grants a right to be
free from enactment or enforcement of vot-
ing qualifications or practices
which deny or abridge the right to vote on
account of race or color.” H.R.Rep. No.
439, 89th Cong., Ist Sess., 23 (1965), U.S.
Code Cong. & Admin.News, 1965, pp. 2437,
2453. See also S.Rep. No. 162, 89th Cong.,
1st Sess., pt. 3, pp. 19-20 (1965). The view
that this section simply restated the prohi-
bitions already contained in the Fifteenth
Amendment was expressed without contra-
diction during the Senate hearings. Sena-
tor Dirksen indicated at one point that all
States, whether or not covered by the pre-
clearance provisions of § 5 of the proposed
legislation, were prohibited from diserimi-
nating against Negro voters by § 2, which
he termed “almost a rephrasing of the 15th
[A]mendment.” Attorney General Katzen-
bach agreed. See Voting Rights: Hearings
on 8. 1564 before the Senate Committee on
the Judiciary, 89th Cong., lst Sess., pt. 1, P-
208 (1965).

In view of the section’s language and its
sparse but clear legislative history, it _is
evident that this statutory provision adds
nothing to the appellees’ Fifteenth Amend-
ment claim. We turn, therefore, to & con-
sideration of the validity of the judgment
of the Court of Appeals with respect to the

Fifteenth Amendment.

I

[1,2] The Court’s early decisions under
the Fifteenth Amendment established that
it imposes but one limitation on the powers
of the States. It forbids them to discrimi-
nate against Negroes in matters having to
do with voting. See Ex parte Yarbrough,
110 U.S. 651, 665, 4 8.Ct. 152, 159, 28 L.Ed.

U.S. 11, 160 S.Ct. 242, 62 L.Ed.2d 146; Touche
Ross & Co. v. Redington, 442 U. S 560, 99 S.Ct.
2479, 60 L.Ed.2d 82.

9. Section 1 of the Fifteenth Amendment pro-
vides:
“The right of citizens of the United States to
vote shall not be denied or abridged by the
United States or by any State on account of
race, color, or previous condition of servitude.”
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274; Neal v. Delaware, 103 U.S. 370, 389—
390, 26 L.Ed. 567; United States v, Cruik-
shank, 92 U.S. 542, 555-556, 23 L.Ed. 588;
United States v. Reese, 92 U.S. 214, 23
LEd. 563. The Amendment’s command
and effect are wholly negative. “The Fif.
teenth Amendment does not confer the
right of suffrage upon any onme,” but has
“invested the citizens of the United States
with a new constitutional right which is
within the protecting power of Congress.
That right is exemption from discrimination
in the exercise of the elective franchise on
account of race, color, or previous condition
of servitude.” Id, at 217-218.

[3] Our decisions, moreover, have made
clear that action by a State that is racially
neutral on its face violates the Fifteenth
Amendment only if motivated by a diserim-
inatory purpose. In Guinn v. United
States, 288 U.8. 347, 85 8.Ct. 926, 59 L.Ed.
1340, this Court struck down a “grandfa-
ther” clause in a state constitution exempt-
ing from the requirement that voters be
literate any person or the descendants of
any person who had been entitled to vote
before January 1, 1866. It was asserted by
way of defense that the provision was im-
mune from successful challenge, since a law
could not be found unconstitutional either
“by attributing to the legislative authority
an occult motive,” or “because of conclu-
sions concerning its operation in practical
execution and resulting discrimination aris-
ing from inequalities naturally
inhering in those who must come within the
standard in order to enjoy the right to
vote.” Id, at 359, 35 8.Ct., at 929. Despite
this argument, the Court did not hesitate to
hold the grandfather elause unconstitution-

10. The Court has repeatedly cited Gomillion v.
Lightfoot, for the principle that an invidious
purpose must be adduced to support a claim of
unconstitutionality. See Personne! Administra-
tor of Mass. v. Feeney, 442 U.S. 256, 272, 99
S.Ct. 2282, 2292, 60 L.Ed.2d B70; Arlington
Heights v. Metropolitan Housing Dev. Corp.,
429 U.8, 252, 265, 266, 97 S.Ct. 555, 563, 50
L.Ed.2d 450; Washington v. Davis, 426 U.S.
229, 240, 96 S.Ct. 2040, 2047, 48 L.Ed.24d 597.

11. Mr. Justice MARSHALL has elsewhere de-
scribed the fair import of the Gomillion and

al, because it was not “possible to discover
any basis in reason for the standard thus
fixed other than the purpose” to circumvent
the Fifteenth Amendment. Id, at 365, 35
8.Ct., at 931 :

The Court's more recent decisions con-
firm the principle that racially discriminato-
ry motivation is a necessary ingredient of a
Fifteenth Amendment violation. In Gomil-
lion v. Lightfoot, 364 U.S, 339, 81 S.Ct. 125,
5 L.Ed. 2d 110, the Court held that aliega-
tions of a racially motivated gerrymander
of municipal boundaries stated a claim un-
der the Fifteenth Amendment. The consti-
tutional infirmity of the state law in that
case, according to the allegations of the

complaint, was that in drawing the Imunici- _Jé2

pal boundaries the legislature was “solely
concerned with segregating white and eol-
ored voters by fencing Negro citizens out of
town so as to deprive them of their pre-ex-
isting municipal vote.” Id., at 341, 81 S.Ct.,
at 127. The Court made clear that in the
absence of such an invidious purpose, a
State is constitutionally free to redraw po-
litical boundaries in any manner it chooses.
Id, at 347, 81 8.Ct., at 180,10

In Wright v. Rockefeller, 376 U.S. 52, 84
8.Ct. 603, 11 L.Ed.2d 512, the Court upheld
by like reasoning a state congressional reap-
portionment statute against claims that dis-
trict lines had been racially gerrymandered,
because the plaintiffs failed to prove that
the legislature “was either motivated by
racial considerations or in fact drew the
districts on racial lines”; or that the statute
“was the product of a state contrivance to
segregate on the basis of race or place of
origin.” Id., at 56, 58, 84 8.Ct., at 605-06.11

Wright cases: “In the two Fifteenth Amend-
ment redistricting cases, Wright v. Rockefeller,
376 U.S. 52, 84 S.Ct. 603, i1 L.Ed2d 512
(1964), and Gomillion v. Lightfoot, 364 U.S.
339, 81 S.Ct. 125, 5 L.Ed.2d 110 (1960), the
Court suggested that legislative purpose alone
is determinative, although language in both
cases may be isolated that seems to approve

" some inquiry into effect insofar as it elucidates
purpose.” Beer v. United States, 425 U.S. 130,
148, n. 4, 96 S.Ct. 1357, 1367, n. 4, 47 L.Ed.2d
629 (dissenting opinion).
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See also Lassiter v. Northampton Election
Bd., 360 U.S. 45, 79 S.Ct. 985, 8 L.Ed.2d
1072; Lane v. Wilson, 807 U.S. 268, 275
277, 59 8.Ct. 872, 876, 83 L.Ed. 1281

While other of the Court’s Fifteenth
Amendment decisions have dealt with dif-
ferent issues, none has questioned the ne-
cessity of showing purposeful discrimina-
tion in order to show a Fifteenth Amend-
ment violation. The cases of Smith v. All-
wright, 321 U.S. 649, 64 S.Ct. 757, 88 L.Ed.
987, and Terry v. Adams, 345 U.S. 461, 78

_s4 S.Ct. 809, 97 L.Ed. 1152, for jexample, dealt

with the question whether a State was so
involved with racially diseriminatory voting
practices as to invoke the Amendment’s
protection. Although their facts differed
somewhat, the question in both cases was
whether the State was sufficiently implicat-
ed in the conduct of racially exclusionary
primary elections to make that diserimina-
tion an abridgment of the right to vote by a
State. Since the Texas Democratic Party
primary in Smith v. Allwright was regulat-
ed by statute, and only party nominees cho-
sen in a primary were placed on the ballot
for the general election, the Court conclud-
ed that the state Democratic Party had
become the agency of the State, and that
the State thereby had “endorse[d],
adopt{ed] and enforce[d] the discrimination
against Negroes, practiced by a party.” 321
U.S,, at 664, 64 S.Ct., at 765.

Terry v. Adams, supra, posed a more dif-
ficult question of state involvement. The
primary election challenged in that case
was conducted by a county political organi-
zation, the Jaybird Association, that was
neither authorized nor regulated under
state law. The candidates chosen in the
Jaybird primary, however, invariably won
in the subsequent Democratic primary and
in the general election, and the Court found
that the Fifteenth Amendment had been
violated. Although the several supporting
opinions differed in their formulation of
this conclusion, there was agreement that
the State was involved in the purposeful

The Court in the Wright case also rejected
claims made under the Equal Protection Clause
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ex¢lusion of Negroes from participation in
the election process.

The appellees have argued in this Court
that Smith v. Allwright and Terry v. Ad-
ams support the conclusion that the at-large
system of elections in Mobile is unconstitu-
tional, reasoning that the effect of racially
polarized voting in Mobile is the same as
that of a racially exclusionary primary.
The only characteristic, however, of the ex-
clusionary primaries that offended the Fif-
teenth Amendment was that Negroes were
not permitted to vote in them. The diffi-
cult question was whether the “State ha[d]

had a hand in” the patent discrimination _Iss

practiced by a nominaily private organiza-
tion. Terry v. Adams, supra, at 473, 73
8.Ct., at 815 (opinion of Frankfurter, J.).

[4,5] The answer to the appellees’ argu-
ment is that, as the District Court expressly
found, their freedom to vote has not been
denied or abridged by anyone. The Fif-
teenth Amendment does not entail the right
to have Negro candidates elected, and nei-
ther Smith v. Allwright nor Terry v. Adams
contains any implication to the contrary.
That Amendment prohibits only purposeful-
ly diseriminatory denial or abridgment by
government of the freedom to vote “on
account of race, color, or previous condition
of servitude.” Having found that Negroes
in Mobile “register and vote without hin-
drance,” the District Court and Court of
Appeals were in error in believing that the
appellants invaded the protection. of that
Amendment in the present case.

w
The Court of Appeals also agreed with
the Distriet Court that Mobile’s at-large
electoral system violates the Equal Protec-
tion Clause of the Fourteenth Amendment.
There remains for consideration, therefore,
the validity of its judgment on that score.

A

" The claim that at-large electoral schemes
unconstitutionally deny to some persons the

of the Fourteenth Amendment.
1500.

See Infra, at
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equal protection of the laws has been ad-
vanced in numerous cases before this Court.
That contention has been raised most often
with regard to multimember constituencies
within a state legislative apportionment
system. The constitutional objection to
multimember districts is not and cannot be
that, as such, they depart from apportion-
ment on a population basis in violation of
Reynolds v. Sims, 377 U.8. 533, 84 8.Ct.
1362, 12 L.Ed.2d 506, and its progeny.
Rather the focus in such ecases has been on
the lack of representation multimember dis-
tricts afford various elements of the voting
population in a system of representative
legislative democracy. “Criticism [of multi-
member districts] is rooted in their winner-

¢ _kake-all aspeets, their tendeney to submerge

minorities ., & general preference
for legislatures reflecting community inter-
ests as closely as possible and disenchant-
ment with political parties and elections as
devices to settle policy differences between
contending interests.” Whitcomb v. Chavis,
403 U.S, 124, 158-159, 91 S.Ct. 1858, 1877,
29 L.Ed.2d 363.

[6,7] Despite repeated constitutional at-
tacks upon multimember legislative dis-
tricts, the Court has consistently held that
they are not unconstitutional per se, e. g.,
White v. Regester, 412 U.8. 755, 93 S.Ct.
2332, 37 L.Ed.2d 314; Whitcomb v. Chavis,
supra; Kilgarlin v. Hill, 886 U.8. 120, 87
S.Ct. 820, 17 L.Ed.2d T71; Burns v. Richard-
son, 384 US. 73, 86 $.Ct. 1286, 16 L.Ed.2d
376; .Fortson v. Dorsey, 379 U.8. 438, 85
S.Ct. 498, 18 L.Ed.2d 4012 We have recog-
nized, however, that such legislative appor-
tionments could violate the Fourteenth
Amendment if their purpose were invidious-
ly to minimize or cancel out the voting
potential of racial or ethnic minorities. See
White v. Regester, supra; - Whitcomb v.
Chavis, supra; Burns v. Richardson, suprs;
Fortson v. Dorsey, supra. To prove such a

12. We have made clear, however, that a court
in formulating an apportionment plan as an
. exercise of its equity powers should, as a gen-
“eral rule, not permit multimember legislative
districts. “[S}ingle-member districts are to be
preferred in court-ordered legislative reappor-

purpose it is not enough to show that the
group allegedly discriminated against has
not elected representatives in proportion to
its numbers. White v. Regester, supra, 412
U.8., at 765-766, 93 S.Ct., at 2339; Whit-
comb v. Chavis, 403 U.S, at 149-150, 91
S.Ct., at 1872. A plaintiff must prove that
the disputed plan was “conceived or operat-
ed as [a] purposeful devic[e] to further ra-
cial . .. discrimination,” id., at 149, 91 S.Ct.
at 1872,

[8,9] This burden of proof is simply one
aspect of the basic principle that only if
there is purposeful discrimination can there
be a violation of the Equal Protection
Clause of the Fourteenth Amendment. See
Washington v. Davis, 426 U.S. 229, 96 S.Ct.

2040, 48 L.Kd.2d 597; | Arlington Heights v. _|s1

Metropolitan Housing Dev. Corp., 429 U.S.
252, 97 8.Ct. 555, 50 L.Ed.2d 450; Personnel
Administrator of Mass. v. Feeney, 442 1.8,
256, 99 S.Ct. 2282, 60 L.Ed.2d 870. The
Court explicitly indicated in Washington v.
Davis that this prineiple applies to claims of
racial diserimination affecting voting just
as it does to other claims of racial discrimi-
nation. Indeed, the Court’s opinion in that
case viewed Wright v. Rockefeller, 376 U.S.
52, 84 5.Ct. 603, 11 L.Ed.2d 512, as an apt
illustration of the principle that an illicit
purpose must be proved before a constitu-
tional violation can be found. The Court
said:

t- “The rule is the same in other contexts.
- Wright v. Rockefeller, 876 U.S. 52, 84
8.Ct. 603, 11 L.Ed.2d 512 (1964), upheld a
New York congressional apportionment
statute against claims that district lines
had been racizlly gerrymandered. The
challenged districts were made up pre-
dominantly of whites or of minority
races,’ and their boundaries were irregu-
larly drawn. The challengers did not pre-
vail because they failed to prove that the
New York Legislature ‘was either moti-

tionment plans unless the court can articulate a
‘singular combination of unique factors’ that
justifies a different result. Maban v. Howell,
410 U.S. 315, 333, 93 S.Ct. 979, 989, 35 L Ed.
320." Connor v. Finch, 431 U.S. 407, 415, 97
S.Ct. 1828, 1834, 52 L.Ed.2d 465.
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vated by racial considerations or in fact
drew the districts on racial lines’; the
plaintiffs had not shown that the statute
‘was the product of a state contrivance to
segregate on the basis of race or place of
origin’ Id, at 56, 58, 84 S.Ct., at 605.
The dissenters were in agreement that
the issue was whether the ‘boundaries
. . . were purposefully drawn on ra-
cial lines.” Id., at 67, 84 S.Ct, at 611"
Washington v, Davis, supra, 426 US,, at
240, 96 8.Ct., at 2047-48.

More recently, in Arlington Heights v. Met-
ropolitan Housing Dev. Corp., supra, the
Court again relied on Wright v. Rockefeller
to- illustrate the principle that “[pJroof of
racially discriminatory intent or purpose is
required to show a violation of the Equal
Protection Clause.” 429 U8, at 265, 97
S.Ct., at 563. Although dicta may be drawn
from a few of the Court’s earlier opinions
suggesting that disproportionate effects
alone may establish a claim of unconstitu-
tional racial voter dilution, the fact is that
such a view is not supported by any decision

_Iss of jthis Court.?* More importantly, such a

view is not consistent with the meaning of
the Equal Protection Clause as it has been
understood in a variety of other contexts
involving alleged racial discrimination.
Washington v. Davis, supra (employment);
Arlington Heights v. Metropolitan Housing
Corp., supra {zoning); Keyes v. School Dis-
trict No. 1, Denver, Colo., 413 U.S. 189, 208,
93 S.Ct. 2686, 2697, 37 L.Ed.2d 548 (public
schools); Akins v. Texas, 325 U.S. 398, 403-
404, 65 S.Ct. 1276, 1279, 89 L.Ed. 1692 (jury
selection).

13. The dissenting opinion of Mr, Justice Mar-
shall reads the Court’s opinion in Fortson v.
Dorsey, 379 U.S. 433, 85 S.Ct. 498, 13 L.Ed.2d
401, to say that a claim of vote dilution under
the Equal Protection Clause could rest on ei-
ther discriminatory purpose or effect. Post, at
1522, In fact, the Court explicitly reserved this
question and expressed no view concemning it.
That case involved solely a claim, which the
Court rejected, that a state legislative appor-
tionment statute creating some multimember
districts was constitutionally infirm on its face.
Although the Court recognized that “designed-
Iy or otherwise,” multimember districting

" schemes might, under the circumstances of a
particular case, minimize the voting strength of
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In only one case has the Court sustained
a claim that multimember legislative dis-
tricts unconstitutionally diluted the voting
strength of a discrete group. That case
was White v. Regester. There the Court
upheld a constitutional challenge by Ne-
groes and Mexican-Americans to parts of a
legislative reapportionment plan adopted by
the State of Texas. The plaintiffs alleged
that the multimember districts for the two
counties in which they resided minimized
the effect of their votes in violation of the
Fourteenth Amendment, and the Court held
that the plaintiffs had been able to *“pro-
duce evidence to support findings that the

political processes leading to nomination _|&»

and election were not equally open to par-
ticipation by the group[s] in question.” 412
U.S., at 766, 767, 93 8.Ct. at 2339. In so
holding, the Court relied upon evidence in
the record that included a long history of
official diserimination against minorities as
well as indifference to their needs and in-
terests on the part of white elected offi-
cials. The Court also found in each county
additional factors that restricted the access
of minority groups to the political process.
In one county, Negroes effectively were
excluded from the process of slating candi-
dates for the Democratic Party, while the
plaintiffs in the other county were Mexi-
can-Americans who “suffer[ed] a cultural
and language barrier” that made “partici-
pation in community processes extremely
difficult, particularly . ‘with re-
spect to the political life” of the county. Id.

a racial group, an issue as to the constitutional-
ity of such an arrangement “[was] not present-
ed by the record,” and “ “our holding ha[d] no
bearing on that wholly separate question.’”
379 U.S., at 439, 85 S.Ct., at 501,

The phrase “designedly or otherwise” in
which this dissenting opinion places so much
stock, was repeated, also in dictum in Burns v.
Richardson, 384 U.S. 73, 88, 86 S.Ct. 1286,
1294, 16 L.Ed.2d 376. But the constitutional
challenge to the multimember constituencies
failed in that case because the plaintiffs demon-
strated neither discriminatory purpose nor ef-
fect. Id., at 88-90, and nn. 15 and 16, 86 5.Ct.,
at 1294-1295 and nn. 15 and 16.
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at 768, 93 S.Ct., at 2340-41 (footnote omit-
ted).

[10] White v. Regester is thus consistent
with “the basic equal protection principle
that the invidicus equality of a law claimed
to be racially discriminatory must altimate-
ly be traced to a racially discriminatory
purpose,” Washington v. Davis, 426 U.S., at
240, 96 8.Ct., at 2048. The Court stated the
constitutional question in White to be
whether the “multimember districts {were]
being used invidiously to minimize or cancel
out or minimize the voting strength of ra-
cial groups,” 412 U.8, at 765, 93 8.Ct., at
2339 {emphasis added), strongly indicating
that only a purposeful dilution of the plain-
tiffs’ vote would offend the Equal Protec-

10 tion Clause. _) Moreover, much of the evi-

dence on which the Court relied in that case
was relevant only for the reason that “offi-
cial action will not be held unconstitutional
solely because it results in a racially dispro-
portionate impact.” Arlington Heights v.
Metropolitan Housing Dev. Corp., 429 U.S.,
at 264-265, 97 S.Ct, at 568. Of course,
“ft]he impact of the official action—wheth-
er it ‘bears more heavily on one race than
another, Washington v. Davis, supra, 426
U.8, at 242, 96 S.Ct,, at 2049—may provide
an important starting point.” Arlington
Heights v. Metropolitan Housing Dev.
Corp., supra, at 266, 97 8.Ct., at 564. But
where the character of a law is readily

14. In Gaffney v. Cummings, 412 U.S. 735, 93
S.Ct. 2321, 37 L.Ed.2d 298, a case decided the
samne day as White v. Regester, the Court inter-
preted both White and the earlier vote dilution
cases as turning on the existence of discrimina-
tory purpose:

“State legislative districts may be equal or
substantially equal in population and still be
vulnerable under the Fourteenth Amendment.
A districting statute otherwise acceptable, may
be invalid because it fences out a racial group
80 as to deprive them of their pre-existing mu-
nicipal vote. Gomillion v. Lightfoot, 364 U.S.
339, 81.8.Ct. 125, 5 L.Ed.2d 110 (1960). A
districting plan may create multimember dis-
tricts perfectly acceptable under equal popula-
tion standards, but invidiously discriminatory
because they are emploved ‘to minimize or can-
cel out the voting strength of racial or political
elements of the voting population.” Fortson v.
Deorsey, 379 U.S. 433, 439, 85 S.Ct. 498, 501, 13
LEd2d 40i (1965). See White v, Regester,

explainable on grounds apart from race, as
would nearly always be true where, as here,
an entire system of local governance is
brought into question, disproportionate im-
pact alone cannot be decisive, and courts
must look to other evidenee to support a
finding of discriminatory purpose. See
ibid,; Washington v. Davis, supra, at 242,
96 8.Ct., at 2048, '

[11] We may assume, for present pur-
poses, that an at-large election of city offi-
cials with all the legislative, executive, and
administrative power of the municipal
government is constitutionally indistin-
guishable from the election of 2 few mem-
bers of a state legislative body in multi-
member districts—although this may be a
rash assumption.” But even making this
assumption, it is clear that the evidence in
the present case fell far short of showing
that the appellants “conceived or operated
[a] purposeful devicle] to further racial . . .
discrimination.” Whiteomb v. Chavis, 403
U.S, at 149, 91 S.Ct., at 1872,

_1The District Court assessed the appellees’ |7

claims in light of the standard that had
been articulated by the Court of Appeals
for the Fifth Circuit in Zimmer v. McKeith-
en, 485 F.2d 1297. That case, coming be-
fore Washington v. Davis, 426 U.S. 229, 96
8.Ct. 2040, 48 L.Ed.2d 597, was quite evi-
dently decided upon the misunderstanding

post, 412 U.S, p. 755, 93 5.Ct. 2332, 37 L.Ed.2d
314; Whitcomb v. Chavis, 403 U.S. 124, 91
5.Ct. 1858, 29 L.Ed.2d 363 (1971); Abate v.
Mundt, 403 U.S. [182], at 184, n. 2, 91 S.Ct.
1904, 1906, n. 2, 29 L.Ed.2d 399; Bums v.
Richardson, 384 U.S., at 88-89, 86 S.Ct., at
1294-1295." 412 U.S., at 751, 93 S.Ct., at
2330-31 (emphasis added).

15. See Wise v. Lipsomb, 437 U.S. 535, 550, 98
S.Ct. 2493, 2501, 57 L.Ed.2d 411 (opinion of
REHNQUIST, J.). It is noteworthy that a sys-
tem of at-large city elections in place of elec-
tions of city offictals by the voters of small
geographic wards was universally heralded not
many years ago as a praiseworthy and progres-
sive reform of corrupt municipal government.
See, e. g, E. Banfield & J. Wilson, City Politics
151 (1963). Cf., M. Seasongood, Local Govern-
ment in the United States (1933); L. Steffens,
The Shame of the Cities (1904).
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that it is not neeessary to show a discrimi-
natory purpose in order to prove a violation
of the Equal Protection Clause—that proof
of a discrimimatory effect is sufficient. See
485 F.2d, at 1304-1305, and n. 16.1¢

In light of the criteria identified in Zim-
mer, the District Court based its conclusion
of unconstitutionality primarily on the fact
that no Negro had ever been elected to the
City Commission, apparently because of the
pervasiveness of racially polarized voting in
Mobile. The trial court also found that city
officials had not been as responsive to the
interests of Negroes as to those of white
persons. On the basis of these findings, the
court concluded that the political processes
in Mobile were not equally open to Negroes,
despite its seemingly inconsistent findings
that there were no inhibitions against Ne-
groes becoming candidates, and that in fact
Negroes had registered and voted without
hindrance. 423 F.Supp., at 387. Finally,

16. This Court affirmed the judgment of the
Court of Appeals in Zimmer v. McKeithen on
grounds other than those relied on by that
court and explicitly “without approval of the
constitutional views expressed by the Court of
.Appeals.” East Carroll Parish School Bd. v.
Marshall, 424 U.S. 636, 638, 96 S.Ct. 1083,
1085, 47 L.Ed.2d 296 (per curiam).

17. The only indication given by the District
Court of an inference that there existed an
invidious purpose was the following statement:
*J¢ is not a long step from the systematic exclu-
sion of blacks from juries which is itself such
an ‘unequal application of the law . as
to show intentional discrimination,’ Akins v.
Texas, 325 U.S. 398, 404, 65 S.Ct, 1276, 1279,
89 L.Ed. 1692, . to [the] present pur-
pose to dilute the black vote as evidenced in
this case. There is a ‘current’ condition of
dilution of the black vote resulting from inten-
tional state legislative inaction which is as ef-
fective as the intentional state action referred
to in Keyes [v. School District No. 1, Denver
Colo., 413 U.S, 189, 93 S.Ct. 2686, 37 L.Ed.2d
548]." 423 F.Supp., at 398.

What the District Court may have meant by
this statement is uncertain. In any event the
analogy to the racially exclusionary jury cases
appears mistaken. Those cases typically have
involved a consistent pattern of discrete official
actions that demonstrated almost to a mathe-
matical certainty that Negroes were being ex-
cluded from juries because of their race. See
Castaneda v. Partida, 430 U.S. 482, 495497,
and n. 17, 97 5.Ct. 1272, 1280-1281, and n. 17,
51 L.Ed.2d 498; Patton v, Mississippi, 332 U.5.
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with little additional discussion, the District
Court held that Mobile’s at-large electoral
gystem was invidiously discriminating
against Negroes in violation of the Equal
Protection Clause.1?

_1In affirming the District Court, the Court _i12

of Appeals acknowledged that the Equal
Protection Clause of the Fourteenth
Amendment reaches only purposeful dis-
crimination,’® but held that one way a plain-
tiff may establish this illicit purpose is by
adducing evidence that satisfies the criteria
of its decision in Zimmer v. McKeithen,
supra. Thus, because the appellees had
proved an “aggregate” of the Zimmer fac-
tors, the Court of Appeals concluded that a

diseriminatory purpose_lhad been proved. .13

That approach, however, is inconsistent
with our decisions in Washington v. Davis,
supra, and Arlington Heights, supra. Al-
though the presence of the indicia relied on

463, 466-467, 68 S.Ct. 184, 186; Pierre v. Loui-
siana, 306 U.S. 354, 359, 59 S.Ct. 536, 539, 83
L.Ed. 757; Norris v. Alabama, 294 U.S. 587,
591, 55 S.Ct. 579, 580, 79 L.Ed. 1074,

If the District Court meant by its statement
that the existence of the at-large electoral sys-
tem was, like the systematic exclusion of Ne-
groes from juries, unexplainable on grounds
other than race, its inference is contradicted by
the history of the adoption of that system in
Mobile. Alternatively, if the District Court
meant that the state legislature may be pre-
sumed to have “intended” that there would be
no Negro Commissioners, simply because that
was a foreseeable consequence of at-large vot-
ing, it applied an incorrect legal standard.
* ‘Discriminatory purpose’ implies
more than intent as volition or intent as aware-
ness of consequences. It implies that
the decisionmaker selected or reaf-
firmed a particular course of action at least in
part ‘because of,’' not merely ‘in spite of, its
adverse effects upon an identifiable group.”
Personnel Administrator of Mass. v. Feeney,
442 .S, at 279, 99 S.Ct., at 2296 (footnotes
omitted.) :

18. The Court of Appeals expressed the view
that the District Court's finding of discrimina-
tion in light of the Zimmer criteria was “but-
tressed” by the fact that the Attorney General
had interposed an objection under § 5 of the
Voting Rights Act of 1965 to the state statute
designating the functions of each Commission-
er. 571 F.2d 238, 246 (CA5). See n. 6, supra.
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in Zimmer may afford some evidence of a
discriminatory purpose, satisfaction of those
criteria is not of itself sufficient proof of
such a purpose. The so-called Zimmer cri-
teria upon which the District Court and the
Court of Appeals relied were most assured-
ly insufficient to prove an unconstitutional-
ly diseriminatory purpose in the present

First, the two courts found it highly sig-
nificant that no Negro had been elected to
the Mobile City Commission. From this
fact they concluded that the processes lead-
ing to nomination and election were not
open equally to Negroes. But the District
Court’s findings of fact, unquestioned on
appeal, make clear that Negroes register
and vote in Mobile “without hindrance,”
and that there are no official obstacles in
the way of Negroes who wish to become
candidates for election to the Commission.
Indeed, it was undisputed that the only
active “slating” organization in the city is
comprised of Negroes, It may be that Ne-
gro candidates have been defeated but that
fact alone does not work a constitutional
deprivation. Whitcomb v. Chavis, 403 U.S,,
at 160, 91 S.Ct., at 1877; see Arlington
Heights, 429 U.S., at 266, and n. 15, 97 S.Ct.,
at 564 and n. 15,19

Second, the District Court relied in part
on jts finding that the persons who were
elected to the Commission discriminated
against Negroes in municipal employment
and in dispensing public services. If that is
the case, those discriminated against may

19. There have been only three Negro candi-
dates for the City Commission, all in 1973.
According to the District Court, the Negro can-
didates “were young, inexperienced, and
mounted extremely limited campaigns™ and re-
ceived only “modest support from the black
community . . ..” 423 F.Supp., at 388.

20. Among the difficulties with the District
Court’s view of the evidence was its failure to
identify the state officials whose intent it con-
sidered relevant in assessing the invidiousness
of Mobile’s system of government. To the ex-
tent that the inquiry should properly focus on
the state legislature, see n. 21, infra, the actions
of unrelated governmental officials would be,
of course, of questionable relevance.

be entitled to relief under the Constitution,
albeit of a sort quite different from that
sought in the present case. The Equal Pro-
tection Clause proscribes purposeful dis-
crimination because of race by any unit of

state government, whatever the method of _}74

its election. But evidence of discrimination
by white officials in Mobile is relevant only
as the most tenuous and circumstantial evi-
dence of the constitutional invalidity of the
electoral system under which they attained
their offices.®

[12] Third, the District Court and the
Court of Appeais supported their conclusion
by drawing upon the substantial history of
official racial discrimination in Alabama.
But past discrimination cannot, in the man-
ner of original sin, condemn governmental
action that is not itself unlawful. The ulti-
mate question remains whether a diserimi-
natory intent has been proved in a given
cagse. More distant instances of official dis-
crimination in other cases are of limited
help in resolving that question.

Finally, the District Court. and the Court
of Appeals pointed to the mechanies of the
at-large electoral system itself as proof that
the votes of Negroes were being invidiously
canceled out. But those features of that
electoral system, such as the majority vote
requirement, tend naturally to disadvan-
tage any voting minority, as we noted in
White v. Regester, supra. They are far
from proof that the at-large electoral
scheme represents purposeful diserimina-
tion against Negro voters.2!

21. According to the District Court, voters in
the city of Mobile are represented in the state
legislature by three state senators, any one of
whom can veto proposed local legislation under

. the existing courtesy rule. - Likewise, a majori-
ty of Mobile's 11-member House delegation can
prevent a local bill from reaching the floor for
debate. Unanimous approval of a local meas-
ure by the city delegation, on the other hand,
virtually assures passage. 423 F.Supp., at 397,

There was evidence in this case that several
proposals that would have altered the form of
Mobile’s municipal government have been de-
feated in the state legislature, including at least
one that would have permitted Mobile to gov-
ern itself through a Mayor and City Council
with members elected from individual districts



s

s

1504

We turn finally to the arguments ad-
vanced in Part I of Mr. Justice MAR-
SHAILL’s dissenting opinion. The theory of
this dissenting opinion—a theory much
more extreme than that espoused by the
Distriet Court or the Court of Appeals—ap-
pears to be that every “political group,” or
at least every such group that is in the
minority, has a federal constitutional right
to elect candidates in proportion to its num-
bers.2 Moreover, a political group’s “right”
to have its candidates elected is said to be a
“fundamental interest,” the infringement
of which may be established without proof
that a State has acted with the purpose of
impairing anybody’s access to the political
process. This dissenting opinion finds the
“right” infringed-in the present case be-
cause no Negro has been elecied to the
Mobile City Commission.

[13] Whatever appeal the dlssentmg
opinion’s view may have as a matter of
political theory, it is not the law. The
Equal Protection Clause of the Fourteenth
Amendment does not_jrequire proportional
representation as an imperative of political
organization. The entitlement that the dis-
genting opinion assumes to exist simply is
not to be found in the Constltutlon of the
United States.

[14-17] It is of course true that a law
that impinges upon a fundamental right
explicitly or implicitly secured by the Con-

within the city. Whether it may be possible
ultimately to prove that Mobile's present gov-
ernmental and electoral system has been re-
tained for a racially discriminatory purpose, we
are in no position now to say.

22, The dissenting opinion seeks to disclaim this
description of its theory by suggesting that a
claim of vote dilution may require, in addition
to proof of electoral defeat, some evidence of

- “historical and social factors” indicating that
the group in question is without political influ-
ence. Post, at 1523-1524, n. 7, 1528-1531L
Putting to the side the evident fact that these
gauzy sociological considerations have no con-
stitutional basis, it remains far from certain
that they could, in any principled manner, ex-

" clude the claims of any discrete political group
that happens, for whatever reason, to elect
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See Shapiro v. Thompson, 394 U.S. 618, 634,
638, 89 8.Ct. 1322, 1333, 22 L.Ed.2d 600, id,,
at 642644, 89 8.Ct,, at 1335-1336 (concur-
ring opinion}). See also San Antonio Inde-
pendent School Dist. v. Rodriguez, 411 U.S.
1, 17, 80-32, 93 S.Ct. 1278, 1288, 12951296,
36 1.Ed.2d 16. But plainly “[i}t is not the
province of this court to create substantive
constitutional rights in the name of guaran-
teeing equal protection of the laws,” id,, at
38, 98 8.Ct., at 1297. See Lindsey v. Nor-
met, 405 U.8, 56, 74, 92 8.Ct. 862, 874, 31
L.Ed.2d 36; Dandridge v. Williams, 397
U.S. 471, 485, 90 8.Ct. 1153, 1161, 25 L.Ed.2d
491. Accordingly, where a state law does
not impair a right or liberty protected by
the Constitution, there is no occasion to
depart from “the settled mode of constitu-
tional analysis of legislat[ion] in-
volving questions of economic and social
policy,” San Antonio Independent School
Dist. v. Rodriguez, supra, 411 U.S,, at 33, 93
8.Ct., at 1206® Mr, Justice MARSHALL's
dissenting opinion would discard these fixed
principles in favor of a judicial inventive-
ness that would go “far toward making this
Court a ‘super-legislature.’” Shapiro v.
Thompson, supra, 394 U.S. at 655, 661, 89
S.Ct.,, at 1346 (Harlan, J., dissenting). We
are not free to do so.

[18-23] More than 100 years ago the
Court unanimously held that “the Constitu-
tion of the United States does not confer
the right of suffrage upon any one. . .”

fewer of its candidates than arithmetic indi-
cates it might. Indeed, the putative limits are
bound to prove illusory if the express purpose
informing their application would be, as the
dissent assumes, to redress the “inequitable

" distributica of political influence.” Post, at
1529,

23. The presumption of constitutional validity
that underlies the settled mode of reviewing
legislation disappears, of course, if the law un-
der consideration creates classes that, in a con-
stitutional sense, are inherently “suspect.” See
MclLaughlin v. Florida, 379 U.S. 184, 85 S.Ct.
283, 13 L.Ed.2d 222; Strauder v. West Virginia,
100 U.S. 303, 25 L.Ed. 664. Cf. Lockport v.
Citizens for Community Action, 430 U.S. 259,
97 8.Ct. 1047, 51 L.Ed.2d 313.
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Minor v. Happersett, 21 Wall. 162, 178, 22
L.Ed. 627. 8See Lassiter v. Northampton
Election Bd, 360 U.S,, at 50~51, 79 S.Ct., at
989. It is for the States “to determine the
conditions under which the right of suf-
., absent of
course the discrimination which the Consti-
tution condemns,” ibid. It is true, as the
dissenting opinion states, that the Equal
Protection Clause confers a substantive
right to participate in elections on an equal
basis with other qualified voters. See Dunn
v. Blumstein, 405 U.S, 830, 336, 92 S.Ct. 995,
999, 31 L.Ed.2d 274; Reynolds v. Sims, 877
1.8, at 576, 84 S.Ct., at 1389, But this
right to equal participation in the electoral
process does mot protect any “political
group,” however defined, from electoral de-
feat.™

" [24] The dissenting opinion erroneously
discovers the asserted entitlement to group
representation within the “one person-one
vote” principle of Reynolds v. Sims, supra,

24. The basic fallacy in the dissenting opinion's
theory is illustrated by analogy to a defendant’s
right under the Sixth and Fourteenth Amend-
ments to a trial by a jury of his peers in a

_ criminal case. See Duncan v. Louisiana, 391
U.S. 145, 88 S.Ct. 1444, 20 L.Ed.2d 491. That
right, expressly conferred by the Constitution,

" is certainly “fundamental” as that word is used
in the dissenting opinion. Moreover, under the
Equal Protection Clause, a defendant has a
right to require that the State not exclude from
the jury members of his race. See Castaneda
v. Partida, 430 U.S,, at 493, 97 S.Ct., at 1279.
But “[flairness in selection has never been held
to require proportional representation of races
upon a Jury,” Akins v. Texas, 325 U.S. 398, 403,
65 S.Ct. 1278, 1279, 89 L.Ed. 1692; nor has the
defendant any “right to demand that members
of his race be included,” Alexander v. Louisi-
gna, 405 U.S. 625, 628, 92 S.Ct. 1221, 1224, 31
L.Ed.2d 536. The absence from a jury of per-
sons belonging to racial or other cognizable
groups offends the Constitution only “if it re-
sults from purposeful discrimination.” Cas-
faneda v. Partida, supra, 430 U.S., at 493, 97
S.Ct., at 1279. See Alexander v. Louisiana,
supra; see also. Washmgton v. Davis, 426 U.S,,
at 239-240, 96 S.Ct., at 2047. -Thus, the _fact
that there is a constitutional right to a system
of jury selection that is not purposefully exclu-
sionary does not entail a right to a jury of any
particular racial composition. Likewise, the
fact that the Equal Protection Clause confers a
right to participate in elections on an equal

and its progeny.® Those cases established

that the Equal Protection_jClause guaran- _[18

tees the right of each voter to “have his
vote weighted equally with those of all oth-
er citizens,” 377 U.8, at 576, 84 8.Ct., at
1389. The Court recognized that a voter's
right to “have an equally effective voice” in
the election of representatives is impaired
where representation is not apportioned
substantially on a population basis. In such
cases, the votes of persons in more populous
districts carry less weight than do those of
persons in smaller districts. There can be,
of course, no claim that the “one person,
one vote” principle has been violated in this
case, because the city of Mobile is a unitary
electoral distriet and the Commission elec-
tions are conducted at large. It is therefore
obvious that nobody’s vote has been “dilut-
ed” in the sense in which that word was
used in the Reynolds case.

The dissenting opinion places an extraor-
dinary interpretation on these decisions, an

basis with other qualified voters does not entail
a right to have one’s candidates prevail.

25. The dissenting opinion also relies upon sev-
eral decisions of this Court that have held con-
stitutionally invalid various voter eligibility re-
quirements: Dunn v. Blumstein, 405 .S, 330,
92 S5.Ct. 995, 31 LEd.2d 274 (length of resi-
dence requirement); Evans v. Comman, 398
U.S. 419, 90 S5.Ct. 1752, 26 L.Ed.2d 370 (exclu-
sion of residents of federal property); Kramer
v. Union School District, 395 U.S. 621, 89 S.Ct.
1886, 23 L.Ed.2d 583 (property or status re-
quirementY, Harper v. Virginia Bd. of Elections,
383 U.S. 663, 86 S.Ct. 1079, 16 L.Ed.2d 169
(poll tax requirement). But there is in this case

‘10 attack whatever upon any of the voter eligi-

bility requirements in Mobile. Nor do the cited
cases contain implicit support for the position
of the dissenting opinion. They stand simply
for the proposition that “if a challenged state
statute grants the right to vote to some bona
fide residents of requisite age and citizenship
and demes the franchise to others, the Court
must determine whether the exclusions are
necessary to promcte a compelling state inter-
est.” Kramer v. Union School District, supra,
395 U.5., at 627, 89 S.Ct., at 1890. It is difficult
to perceive any similarity between the excluded
person’s right to equal electoral participation in
the cited cases, and the right asserted by the
dissenting opinion in the present case, aside
from the fact that they both in some way in-
volve voting.
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interpretation not justified by Reynolds v.
Sims itself or by any other decision of this
Court. It is, of course, true that the right
of a person to vote on an equal basis with
other voters draws much of its significance
from the political associations that its exer-
cise reflects, but it is an altogether differ-
ent matter to conclude that political groups
themselves have an independent constitu-
tional claim to representstion® And the

_Izs Court’s decisions hold squarely I that they do

not. See United Jewish Organizations v.
Carey, 480 U.8. 144, 166-167, 97 8.Ct. 996,
1010, 51 L.Ed.2d 229; id, at 179-180, 97
8.Ct., at 1016-1017 (opinion concurring in
judgment); White v. Regester, 412 U.8,, at
765766, 93 S.Ct., at 2339; Whitcomb v.
Chavis, 408 U.S., at 149-150, 153154, 156—
157, 91 8.Ct., at 1872, 1873-1874, 1875-1876.

The fact is that the Court has sternly set
its face against the claim, however phrased,
that the Constitution somehow guarantees
proportional representation. In Whitcomb
v. Chavis, supra, the trial court had found
that a multimember state legislative dis-
trict had invidiously deprived Negroes and
poor persons of rights guaranteed them by
the Constitution, notwithstanding the ab-
sence of any evidence whatever of discrimi-
nation against them. Reversing the trial
court, this Court said:

“The District Court’s holding, although
on the facts of this case limited to guar-
anteeing one racial group representation,
is not easily contained. It is expressive
of the more genera! proposition that any
group with distinctive interests must be
represented in legislative halls if it is

26. It is difficult to perceive how the implica-
tions of the dissenting opinion’s theory of
group representation could rationally be cab-
ined. Indeed, certain preliminary practical
questions immediately come to mind: Can only
members of a minority of the voting population
in a particular municipality be members of a
“political group”? How large must a “group”
be to be a “political group”? Can any “group”
call itself a “political group™? If not, who is to
say which “groups™ are “political groups™?
Can a qualified voter belong to more than one
“political group”? Can there be more than one
“political group” among white voters (e. g,
Irish-American, Italian-American, Polish-Amer-

100 SUPREME COURT REPORTER

446 US. 78

numerous enough to command at least

one seat and reprepents a majority living _jso

in an area sufficiently compact to consti-
tute a single-member district. This ap-
proach would make it difficult to reject
claims of Democrats, Republicans, or
members of any political organization in
Marion County who live in what would be
safe districts in a single-member district
system but who in one year or another, or
year after year, are submerged in a one-
sided multi-member district vote. There
are also union oriented workers, the uni-
versity community, religious or ethnic
groups occupying identifiable areas of
our heterogeneous cities and urban areas.
Indeed, it would be difficult for a great
many, if not most, multi-member districts
to survive analysis under the District
Court’s view unless combined with some
voting arrangement such as proportional
representation or cumulative voting
aimed at providing representation for mi-
nority parties or interests. At the very
least, affirmance of the District Court
would spawn endless litigation concern-
ing the multi-member district systems
now widely employed in this country.”
Whitcomb v. Chavis, supra, at 156-157, 91
8.Ct., at 1876 (footnotes omitted).

v

The judgment is reversed, and the case is
remanded to the Court of Appeals for fur-
ther proceedings. :

It is so ordered.

ican, Jews, Catholics, Protestants)? Can there
be more than one *“political group™ among non-
white voters? Do the answers to any of these
questions depend upon the particular demo-
graphic composition of a given city? Upon the
total size of its voting population? Upon the
size of its governing body? Upon its form of
government? Upon its history? Its geographic
location? The fact that even these preliminary
questions may be largely unanswerable sug-
gests some of the conceptual and practical fal-
lacies in the constitutional theory espoused by
the dissenting opinion, putting to one side the
total absence of support for that theory in the
Constitution itself.
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Mr. Justice BLACKMUN, concurring in
the result.

Assuming that proof of intent is a pre-
requisite to appellees’ prevailing on their
constitutional ¢laim of vote dilution, I am
inclined to agree with Mr. Justice WHITE
that, in this case, “the findings of the Dis-
trict Court amply support an inference of
purposeful diserimination,” post, at 1518, I
concur in the Court’s judgment of reversal,
however, because 1 believe that the relief
afforded appellees by the District Court
was not commensurate with the sound exer-
cise of judicial discretion.

st 11t seems to me that the city of Mobile,

and its citizenry, have a substantial interest
in maintaining the commission form of
government that hasz been in effect there
for nearly 70 years. The District Court
recognized that its remedial order, changing
the form of the city’s government to a
mayor-council system, “raised serious con-
stitutional issues.” 423 F.Supp. 334, 404
(SD Ala.1976). Nonetheless, the court was
“unable to see how the impermissibly un-
constitutional dilution can be effectively
corrected by any other approach.” Id., at
403.

The Court of Appeals approved the reme-
dial measures adopted by the Distriet Court
and did so essentially on three factors: (1)
this Court’s preference for single-member
districting in court-ordered legislative reap-
portionment, absent special cireumstances,
see, . g, Connor v. Finch, 431 U.S. 407, 415,
97 S.Ct. 1828, 1834, 52 L.Ed.2d 465 (1977);
(2) appellants’ noncooperation with the Dis-
trict Court’s request for the submission of
proposed municipal government plans that
called for single-member districts for coun-
cilmen, under a mayor-council system of
government; and (3) the temporary nature
of the relief afforded by the Distriet Court,
the city or State being free to adopt a
“constitutional replacement” for the Dis-
trict Court’s plan in the future. 571 F.2d
238, 247 (CA5 1978).

Contrary to the Court of Appeals, I be-
lieve that special circumstances are present-
ed when a District Court “reapportions” a

100 S.Ct.—43

municipal government by altering its basic
structures. See also the opinion of Mr.
Justice STEWART, ante, at 1502, and n. 15.
See Chapman v. Meier, 420 U.S. 1, 20, n. 14,
95 8.Ct. 751, 762, n. 14, 42 LEd22 768
(1975); Sixty-Seventh Minnesota State Sen-
ate v. Beens, 406 U.S. 187, 92 S.Ct. 1477, 32
L.Ed.2d 1 (1972). I also believe that the
city’s failure to submit a proposed plan to
the District Court was excused by the fact
that the only proposals the court was inter-
ested in receiving were variations on a may-
or-council plan utilizing single-member dis-
tricts.  Finally, although the District
Court’s order may have been temporary, it
was unlikely that the courts below would
have approved any attempt by Mobile to
return to the commission form of govern-

ment. And even |a temporary slteration of _|sz

a long-established form of municipal
government is a drastic measure for a court
to take.

Contrary to the Distriet Court, I do not
believe that, in order to remedy the uncon-
stitutional vote dilution it found, it was
necessary to convert Mobile’s city govern-
ment to a mayor-council system. In my
view, the District Court at least should have
considered alternative remedial orders that
would have maintained some of the basic
elements of the commission system Mobile
long ago had selected—joint exercise of leg-
islative and executive power, and citywide
representation. In the first place, I see no
reason for the court to have separated legis-
lative and executive power in the eity of
Mobile by creating the office of mayor. In
the second place, the court could have, and
in my view should have, considered expand-
ing the sizc of the Mobile City Commission
and providing for the election of at least
some commissioners at large. Alternative
plans might have retained at-large elections
for all commissioners while imposing dis-
trict residency requirements that would
have insured the election of a commission
that was a cross section of all of Mobile’s
neighborhoods, or a plurality-win system
that would have provided the potential for
the effective use of single-shot voting by
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black voters. See City of Rome v. United
States, 446 U.S., at 184, n. 19, 100 8.Ct., at
1566, n. 19. In failing to consider such
alternative plans, it appears to me that the
District Court was perhaps overly con-
cerned with the elimination of at-large elec-
tions per se, rather than with structuring
an electoral aystem that provided an oppor-
tunity for black voters in Mobile to partici-
pate in the city’s government on an equal
footing with whites.

" In the past, this Court has emphasized
that a district court’s remedial power “may
be exercised only on the hasis of a constitu-
tiona! violation,” and that “the nature of
the violation determines the scope of the
remedy.” Swann v. Board of Edueation,
402 U.S. 1, 16, 91 S.Ct. 1267, 1276, 28
L.Ed.2d 554 (1971). I am not convinced
that any violation of federal constitutional
rights established by appellees required the

_Js3 District Court to dismantle Mobile’s_jcom-

mission form of government and replace it
with a mayor-council system. Accordingly,
I, too, would reverse the judgment of the
Court of Appeals, and remand the case for
reconsideration of an appropriate remedy.

Mr. Justice STEVENS, concurring in the
judgment.

At issue in this case is the constitutionali-
ty of the city of Mobile’s commission form
of povernment. Black citizens in Mobile,
who constitute a minority of that city’s
registered voters, challenged the at-large
nature of the elections for the three posi-
tions of City Commissioner, contending that
the system “dilutes” their votes in violation
of the Fifteenth Amendment and the Equal

}. In Reynolds v. Sims, the Court quoted Mr.
Justice Douglas’ statement that the right to
vote “includes the right to have the vote count-
ed at full value without dilution or discount

,." 377 U.S,, at 555, n. 29, 84 S.Ct, at
1378, n. 29, as well as the comment in Wesber-
ry v. Sanders, 376 U.S. 1, 8, 84 8.Ct. 526, 533,
11 L.Ed.2d 481, that “‘one man's vote in a
congressional election is to be worth as much
as another’s.’” 377 U.S,, at 559, 84 S.Ct., at
1380,
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Protection Clause of the Fourteenth
Amendment. While I agree with Mr. Jus-
tice STEWART that no violation of respon-
dents’ constitutional rights has been demon-
strated, my analysis of the issue proceeds
along somewhat different lines.

In my view, there is a fundamental dis-
tinction between state action that inhibits
an individual’s right to vote and state ac-
tion that affects the political strength of
various groups that compete for leadership
in a democratically governed community.
That distinction divides so-called vote dilu-
tion practices into two different categories
“governed by entirely different constitu-
tional considerations,” see Wright v. Rocke-
feller, 8376 U.S. 52, 58, 84 S.Ct. 603, 606, 11
L.Ed.2d 512 (Harlan, J., concurring).

In the first category are practices such as
polt taxes or literacy tests that deny indi-
viduals access to the ballot. Districting
practices that make an individual’s vote in a
heavily populated district less significant
than an individual's vote in a smaller dis-
trict also belong in that category. See Bzk-
er v. Carr, 369 U.S. 186, 82 8.Ct. 691, 7
L.Ed.2d 663; Reynolds v. Sims, 377 US.
533, 84 S.Ct. 1362, 12 L.Ed.2d 5061 Such

_lpractices must be tested by the strictest of _184

constitutional standards, whether chal-
lenged under the Fifteenth Amendment or
under the Equal Protection Clause of the
Fourteenth Amendment. See, e. g, Dunn
v. Blumstein, 405 U.S. 330, 337, 92 5.Ct, 995,
1000, 31 L.Ed.2d 274. :

This case does not fit within the first
category. The District Court found that
black citizens in Mobile “register and vote
without hindrance”? and there is no claim

2. This finding distinguishes this case from

_ White v. Regester, 412 U.S. 755, 93 S.Ct. 2332,
37 L.EEd.2d 314. In White the Court held that,
in order to establish a Fourteenth Amendment
violation, a group alleging vote dilution must
“produce evidence to support findings that the
political processes leading to nomination and
election were not equally open to participation
by the group in question—that its members
had less opportunity than did other residents in
the district to participate in the political
processes and to elect legislators of their
choice.” Id., at 766, 93 S.Ct., at 2339.
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that any individual’s vote is worth less than
any other’s. Rather, this case draws into
question a political structure that treats all
individuals as equals but adversely affects
the political strength of a racially: identifia-
ble group. Although I am satisfied that
such a structure may be challenged under
the Fifteenth Amendment as well as under
the Equal Protection Clause of the Four-
teenth Amendment,® I believe that under

_135_leither provision it must be judged by a

standard that allows the political process to
function effectively.

My conclusion that the Fifteenth Amend-
ment applies to a case such as this rests on
this Court’s opinion in Gomillion v. Light-
foot, 364 U.S. 839, 81 S.Ct. 125, 5 L.Ed.2d
"110. That case established that the Fif-
teenth Amendment does not simply guaran-
tee the individual's right to vote; it also
limits the States’ power to draw political
boundaries. Although Gomillion involved a
districting structure that completely ex-

The Court affirmed a judgment in favor of
black and Mexican-American voters on the ba-
sis of the District Court’s express findings that
black voters had been *‘effectively excluded
from participation in the Democratic primary
selection process,’” id, at 767, 83 S.Ct., at
2340, and that “* ., cultural incompati-
bility . . conjoined with the poll tax and
the most restrictive voter registration proce-
dures in the nation ha[d] operated to effectively
deny Mexican-Americans access to the political
processes in Texas even longer than the Blacks
were formally denied access by the white pri-
mary.’” Id, at 768, 93 S.Ct., at 2341,

3. Thus, I disagree with Mr. Justice STEWARTs
conclusion for the plurality that the Fifteenth
Amendment applies only to practices that di-
rectly affect access to the ballot and hence is
totally inapplicable to the case at bar. Ante, at
1498-1499. T also find it difficult to understand
why, given this position, he reaches out to
decide that discriminatory purpose must be
demonstrated in a proper Fifteenth Amend-
ment case. Ante, at 1497-1498.

4. “The petitioners here complain that affirma-
tive legislative action deprives them of their
votes and the consequent advantages that the
ballot affords. When a legislature thus singles
out a readily isolated segment of a racial minor-
ity for special discriminatory treatment, it vio-
lates the Fifteenth Amendment. In no case
invoiving unequal weight in voting distribution
that has come before the Court did the decision
sanction a differentiation on racial lines where-

cluded the members of one race from par-
ticipation in the city’s elections,! it does not
stand for the proposition that no racial
group can prevail on a Fifteenth Amend-
ment claim unless it proves that an elector-
al system has the effect of making its mem-
bers' right to vote, in Mr. Justice MAR-
SHALL's words, “nothing more than the
right to cast meaningless ballots.” Post,
446 U.S,, at 104, 100 S.Ct,, at 1520. T agree
with Mr. Justice MARSHALL that the Fif-
teenth Amendment need not and should not
be so narrowly construed. I do not agree,
however, with his view that every “showing
of discriminatory impact” on a historically
and socially disadvantaged racial group,
post, at 111, n. 7, 100 5.Ct., at 1520, 1524, n,
7, is sufficient to invalidate a districting
plan.®

Neither Gomillion nor any other case de-
cided by this Court establishes a constitu-
tional right to proportional representation

by approval was given to unequivocal with-
drawal of the vote solely from colored citizens.

“According to the allegations here made, the
Alabama Legislature has not merely redrawn
the Tuskegee city limits with incidental incon-
venience to the petitioners; it is more accurate
to say that it has deprived the petitioners of the
municipal franchise and consegquent rights and
to that end it has incidentally changed the
city's boundaries. While in form this is merely
an act redefining metes and bounds, if the alle-
gations are established, the inescapable human
effect of this essay in geometry and geography
is to despoil colored citizens, and only colored
citizens, of their theretofore enjoyed voting
rights.” 364 U.S., at 346, 347, 81 S.Ct., at 130.

8. 1 also disagree with Mr, Justice MARSHALL
to the extent that he implies that the votes cast
in an at-large election by members of a racial
minority can never be anything more than
“meaningless ballots.” [ have no doubt that
analyses of Presidential, senatorial and other
statewide elections would demonstrate that
ethnic and racial minorities have often had a
critical impact on the choice of candidates and
the outcome of elections. There is no reason to
believe that the same political forces cannot
operate in smaller election districts regardless
of the depth of conviction or emotion that may
separate the partisans of different points of
view.

_lss
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for racial minorities® What Gomillion
holds is that a sufficiently “uncouth” or
irrational racial gerrymander violates the
Fifteenth Amendment. As Mr. Justice
Whittaker’s concurrence in that case dem-
onstrates, the same result is compelled by
the Equal Protection Clause of the Four-
teenth Amendment. See 864 U.8, at 349,
81 S.Ct., at 131. The fact that the “gerry-
mander” condemned in Gomillion was
equally vulnerable under both Amendments
indicates that the essential holding of that
case is applicable, not merely to gerryman-
ders directed against racial minorities, but
to those aimed at religious, ethnic, econom-
ic, and political groups as well. Whatever
the proper standard for identifying an un-
constitutional gerrymander may be, I have
long been persuaded that it must apply
equally to all forms of political gerryman-
dering—not just to racial gerrymandering.

_Is7 See Cousins v. City Councillof Chicago, 466

F.2d 830, 848852 (CA7 1972) {Stevens, J.,
dissenting), cert. denied, 409 U.S. 893, 93
S.Ct. 85, 34 L.Ed.2d 1517

6. And this is true regardless of the apparent
need of a particular group for proportional rep-
resentation because of its historically disadvan-
taged position in the community. See Cousins
v. City Council of Chicago, 466 F.2d 830, 852
(CA7 1972) (Stevens, J., dissenting), cert. de-

" nied, 409 U.S, 893, 93 S.Ct. 85, 34 L.Ed.2d 151.
This does not mean, of course, that a legisla-
ture is constitutionally prohibited from accord-
ing some measure of proportional representa-
tion to a minority group, see United Jewish
Organizations v. Carey, 430 U.5. 144, 97 5.Ct.
996, 51 L.Ed.2d 229.

7. ‘This view is consistent with the Court’s Four-
teenth Amendment cases in which it has indi-
cated that attacks on apportionment schemes
on racial, political, or economic grounds should
all be judged by the same constitutional stan-
dard. See, e. g., Whitcomb v. Chavis, 403 U.S,
124, 149, 91 S.Ct. 1858, 1872, 29 L.Ed.2d 363
(districts that are *“conceived or operated as
purposeful devices to further racial or econom-
ic diserimination™ are prohibited by the Four-
teenth Amendment) (emphasis supplied); Fort-
son v. Dorsey, 379 U.S. 433, 439, 85 S.Ct. 498,
501, 13 L.Ed.2d 401 (an apportionment scheme
would be invalid under the Fourteenth Amend-
ment if it “operate[d] to minimize or cancel out
the voting strength of racial or political ele-
ments of the voting population™) (emphasis
supplied).
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This conclusion follows, I believe, from
the very nature of a gerrymander. By defi-
nition, gerrymandering involves drawing
distriet boundaries (or using multimember
districts or at-large elections) in order to
maximize the voting strength of those loyal
to the dominant political faction and to
minimize the strength of those opposed to
it® 466 F.2d, at 847. In seeking the de-
sired result, legislators necessarily make
judgments about the probability that the
members of certain identifiable groups,
whether racial, ethnic, economie, or reli-
gious, will vote in the same way. The
success of the gerrymander from the legis-
lators’ point of view, as well as its impact
on the_disadvantaged group, depends on
the accuracy of those predictions.

A predietion based on a racial characteris-
tie is not necessarily more reliable than a
prediction based on some other group char-
acteristic. Nor, since a legislator’s ultimate
purpose in making the prediction is political
in character, is it necessarily more invidious
or benign than a prediction based on other
group characteristics.® In the line-drawing

8. Gerrymanders may also be used to preserve
the current balance of power between polilical
parties, see, e. g, Gaffney v. Cummings, 412
U.S. 735, 93 $.Ct. 2321, 37 L.Ed.2d 298, or to
preserve the safe districts of incumbents, cf.
Wright v, Rockefeller, 376 U.S. 52, 84 5.Ct. 603,
11 L.Ed.2d 512. In Gaffney the Court pointed
out: “[I]t requires no special genius to recog-
nize the political consequences of drawing a
district line along one street rather than anoth-
er. It is not only obvious, but absolutely una-
voidable, that the location and shape of dis-
tricts may well determine the political complex-
jon of the area. District lines are rarely neutral
phenomena. They can well determine what
district will be predominantly Democratic or
predominantly Republican, or make a close
race likely. Redistricting may pit incumbents
against one another or make very difficuit the
election of the most experienced legislator.
The reality is that districting inevitably has and
is intended to have substantial political conse-
quences.” 412 U.S,, at 753, 93 S.Ct., at 2331.

9. Thus, for example, there is little qualitative
difference between the motivation behind a re-
ligious gerrymander designed to gain votes on
the abortion issue and a racial gerrymander
designed to gain votes on an economic issue.

_Jes
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process, racial, religious, ethnic, and eco- _{But if the Constitution were interpreted to _g»

nomic gerrymanders are all apecies of politi-
cal gerrymanders,

From the standpoint of the groups of
voters that are affected by the line-drawing
process, it is also important to recognize
that it is the group's interest in gaining or
maintaining political power that is at stake.
The mere fact that a number of citizens
share a common ethnie, racial, or religious
background does not create the need for
protection against gerrymandering. It is
only when their common interests are
strong enough to be manifested in political
action that the need arises. For the politi-
cal strength of a group is not a function of
its ethnic, racial, or religious composition;
rather, it is a function of numbers—specifi-
cally the number of persons who will vote
in the same way. In the long run there is
no more certainty that individual members
of racial groups will vote alike than that
members of other identifiable groups will
do so. And surely there is no national
interest in creating an incentive to define
political groups by racial characteristics.!®

10. As Mr. Justice Douglas wrote in his dissent
in Wright v. Rockefeller:

“Racial electoral registers, like religious ones,
have no place in a society that honors the
Lincoln tradition—'of the people, by the people,
for the people.” Here the individual is impor-
tant, not his race, his creed, or his color. The
principle of equality is at war with the notion
that District A must be represented by a Negro,

. a8 it is within the notion that District B must be
. represented by a Caucasisn, Distriét C by a
. Jew, District D by a Catholic, and so on. Cf.
Gray v. Sanders, 372 U.S. 368, 379, 83 S.Ct.
§01, 807, 9 L.Ed.2d 821. The racial electoral
‘ register system weighs votes along pne racial
, line more heavily than it does other votes.
_ That system, by whatever name it is called, is a
divisive force in a community, emphasizing dif-
ferences between candidates and voters that
are irrelevant in the constitutional sense. Of
course race, like ;eliglon, plays an unportant
.role in the cho:oes which individual voters
make from among various candidates. But
government has no business designing electoral
districts along racial or religious lines.

“When racial or religious lines are drawn by
the State, the multiracial, multireligious com-
munities that our Constitution seeks to weld
together as one becomes separatist; antago-
nisms that relate to race or to religion rather

give more favorable treatment to a racial
minority alleging an unconstitutional im-
pairment of its political strength than it
gives to other identifiable groups making
the same claim such an incentive would
inevitably result.

My conclusion that the same standard
should be applied to racial groups as is
applied to other groups leads me also to

_lconclude that the standard cannot condemn _{so

every adverse impact on one or more politi-
cal groups without spawning more dilution
litigation than the judiciary can manage.
Difficult as the issues engendered by Baker
v. Carr, 369 U.S. 186, 82 8.Ct. 691, 7T L.Ed.2d
663, may have been, nothing comparable to
the mathematical yardstick used in appor-
tionment cases is available to identify the
difference between permissible and imper-
missible adverse impacts.on the voting
strength of political groups.

In its prior cases the Court has phrased
the standard as being whether the district-

than to political issues are generated; commu-
nities seek not the best representative but the
best racial or religious partisan. Since that
system is at war with the democratic ideal, it
should find no footing here.” 376 U S., at 66—
67, 84 S.Ct,, at 611.

- See also my dissent in Cousins, supra:

. “In my opinion an jnterpretation of the Con-
~ stitution which afforded one kind of political
' protection to biacks arid another kind to mem-
bers of other identifiable groups would itself be
invidious. Respect for the citizenry in the
black community compels acceptance of the
fact that in the long run there is no more
certainty that these individuals will vote alike
than will individual members of any other eth-
ni¢, economic, or social group. The probability
of paralle! voting fluctuates as the blend of
political issues affecting the outcome of an
election changes from time to time to empha-
size one issue, or a few, rather than others, as
dominant, The facts thata political group has
its ‘'own history, has suffered its own special
injustices, and has its own congeries of special
political interests, do not make one such group
different from any other in the eyes of the law.
The members of each go to the polls with equal
dignity and with an equal right to be protected
from invidious discrimination.” 466 F.2d, at
852,
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ing practices in question “unconstitutionally
operate to dilute or cancel the voting
strength of racial or political elements.”
Whitcomb v. Chavis, 403 U.S. 124, 144, 91
S.Ct. 1858, 1869, 29 L.Ed.2d 363. In Zim-
mer v. McKeithen, 485 F.2d 1297 (CAS
1973), aff'd on other grounds sub nom. East
Carroll Parish School Bd. v, Marshall, 424
U.S. 636, 96 S.Ct. 1083, 47 L.Ed.2d 296, the
Fifth Circuit attempted to outline the types
of proof that would satisfy thiz rather
amorphous test.” Today, the plurality re-
jeets the Zimmer analysis, holding that the
primary, if not the sole, focus of the inquiry
must be on the intent of the political body
responsible for making the districting deci-
sion. While I agree that the Zimmer analy-
sis should be rejected, 1 do not believe that
it is appropriate to focus on the subjective
intent of the decisionmakers.

In my view, the proper standard is sug-
gested by three characteristics of the gerry-
mander condemned in Gomillion: (1} the
28-sided configuration was, in the Court's
word, “uncouth,” that is to say, it was man-
ifestly not the product of a routine or a
traditional political decision; (2) it had a
significant adverse impact on a minority
group; and (3) it was unsupported by any
neutral justification and thus was either
totally irrational or entirely motivated by a
desire to curtail the political strength of the
minority. These characteristies suggest
that a proper test should focus on the objec-
tive effects of the political decision rather
than the subjective motivation of the deci-

11. In O’Brien the Court described Gomillion as
standing “not for the proposition that legisla-
tive motive is a proper basis for declaring a
statute unconstitutional, but that the inevitable
effect of a statute on its face may render it
unconstitutional.”

12. *“It is unrealistic, on the one hand, to require
the victim of alleged discrimination to uncover
the actual subjective intent of the decisionmak-
er or, conversely, to invalidate otherwise legiti-
mate action simply because an improper mo-
tive affected the deliberation of a participant in
the decisional process. A law conscripting
clerics should not be invalidated because an
atheist voted for it.” Washington v. Davis, 426
U.S. 229, 253, 96 S.Ct. 2040, 2054, 48 L.Ed.2d
8§97 (STEVENS, J., concurring).
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sionmaker. See United States v. O’Brien,

391 U.S._1367, 384, 88 S.Ct. 1673, 1683, 20 _|:

L.Ed.2d 6721 In this case, if the commis-
gion form of government in Mobile were
extraordinary, or if it were nothing more
than a vestige of history, with no greater
justification than the grotesque figure in
Gomillion, it would surely violate the Con-
stitution. That conclusion would follow
gimply from its adverse impact on black
voters plus the absence of any legitimate
justification for the system, without refer-
ence to the subjective intent of the political
body that has refused to alter it.

Conversely, I am also persuaded that a
political decision that affects group voting
rights may be valid even if it can be proved
that irrational or invidious factors have
played some part in its enactment or reten-
tion.”? The standard for testing the accept-
ability of such a decision must take into
account the fact that the responsibility for
drawing political boundaries i3 generally
committed to the legislative process and
that the process inevitably invelves a series
of compromises among different group in-
terests. If the process is to work it must
reflect an awareness of group interests and
it must tolerate some attempts to advan-
tage or to disadvantage particular segments
of the voting populace. Indeed, the same
“group interest” may simultaneously sup-
port and  oppose a particular boundary
change.!* The standard cannot, therefore,

be so_gstrict that any evidence of a purpose _|s2

13, For example, if 55% of the voters in an area
comprising two districts belong to group A,
their interests in electing two representatives
would be best served by evenly dividing the
voters in two districts, but their interests in
making sure that they elect at least one repre-
sentative would be served by concentrating a
larger majority in one district. See Cousins v.
City Council of Chicago, 466 F.2d, at 855, n. 30
(Stevens, J., dissenting). See also Wright v.
Rockefeller, 376 U.S. 52, 84 S.Ct. 603, 1!
L.Ed.2d 512, where the maintenance of racially
separate congressional districts was chatlenged
by one group of blacks and supported by an-
other group having the dominant power in the
black-controlled district.
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to disadvantage a bloc of voters will justify
a finding of “invidious discrimination”;
otherwise, the facts of political life would
deny legislatures the right to perform the
districting function. Accordingly, a politi-
cal decision that is supported by valid and
articulable justifications cannot be invalid
simply because some participants in the de-
cisionmaking process were motivated by a
purpose to disadvantage a minority group,

The decision to retain the commission
form of government in Mobile, Ala., is such
a decision. I am persuaded that some sup-
port for its retention comes, directly or indi-
rectly, from members of the white majority
who are motivated by a desire to make it
more difficult for members of the black
minority to serve in positions of responsibil-
ity in city government. I deplore that mo-
tivation and wish that neither it nor any
other irrational prejudice played any part in
our political processes. But I do not believe
otherwise legitimate political choices can be
invalidated simply because an irrational or
invidious purpose played some part in the
decisionmaking process.

14. 1emphasize this point because in my opin-
ion there is a significant difference between a
_statewide legislative plan that “happens” to
use multimember districts onky in those areas
where they disadvantage discrete minority
groups and the use of a generally acceptable
municipal form of government that involves the
election of commissioners by the voters at
large. While it is manifest that there is a
substantial neutral justification for 2 munici-
. pality’s choice of a commission form of govern-
ment, it is by no means obvious that an occa-
sional multimember district in a State which
typically uses single-member districts can be
adequately explained on neutral grounds.
Nothing in the Court’s opinion in White v,
Regester, 412 U.S. 755, 93 S.Ct. 2332, 37
L.Ed.2d 314, describes any purported neutral
explanation for the multimember districts in
Bexar and Dallas Counties. In this connection,
it should be remembered that Kilgarlin v. Hill,
386 U.S. 120, 87 S.Ct. 820, 17 L.Ed.2d 771, did
not uphold the constitutionality of a “crazy
quilt” of single-member and muitimember dis-
tricts; rather, in that case this Court merely
upheld the findings by the District Court that
the plaintiffs had failed to prove their allega-
tions that the districting plan constituted such

- @ crazy quilt. ‘

As Mr. Justice STEWART points out,
Mobile’s basic election system is the same as
that followed by literally thousands of mu-
nicipalities and other governmental units
throughout the Nation. Ante, at 149614

The fact that these at-large systems jchar- _Jo3

acteristically place one or more minority
groups at a significant disadvantage in the
struggle for political power cannot invali-
date all such systems. See Whitcomb v.
Chavis, 403 U.S., at 156-160, 91 S.Ct., at
1857-1877. Nor can it be the law that such
systems are valid when there is no evidence
that they were instituted or maintained for
discriminatory reasons, but that they may
be selectively condemned on the basis of the
subjective motivation or some of their sup-
porters. A contrary view “would spawn
endless litigation concerning the multi-
member district systems now widely em-
ployed in this country,” id, at 157, 91 S.Ct.,
at 1876, and would entangle the judiciary in
a voracious political thicket.1®

AIn sum, I believe we must accept the _|s4

choice to retain Mobile’s commission form
of government as constitutionally permissi-
ble even though that choice may well be the

13. Rejection of Mr. Justice Frankfurter's views
in the specific controversy presented by Baker
v, Carr, 369 U.S. 186, 82 S.Ct. 691, 7 L.Ed.2d
663, does not refute the basic wisdom of his
call for judicially manageable standards in this
area;

“Disregard of inherent limits in the effective
exercise of the Court’s ‘judicial Power’ not only
presages the futility of judicial intervention in
the essentially political conflict of forces by
which the relation between population and rep-
resentation has time out of mind been and now
Is determined. It may well impair the Court’s
position as the ultimate organ of ‘the supreme
Law of the Land’ in that vast range of legal
problems, often strongly entangled in popular
feeling, on which this Court must pronounce,
The Court’s authority—possessed of neither
the purse nor the sword—ultimately rests on
sustained public confidence in its moral sanc-
tion. Such feeling must be nourished by the
-Court’s complete detachment, in fact and in
appearance, from political entanglements and
by abstention from injecting itself into the
clash of political forces in political settle-
ments.” Id, at 267, 82 5.Ct., at 737-38 (Frank-
furter, J., dissenting).
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product of mixed motivation, some of which
ig invidious, For these reasons I concur in
the judgment of reversal.

Mr. Justice WHITE, dissenting.

In White v. Regester, 412 U.S. T55, 93
S.Ct. 2332, 37 L.Ed.2d 314 (1978), this Court
unanimously held the use of multimember
districts for the election of state legislators
in two counties in Texas violated the Equal
Protection Clause of the Fourteenth
Amendment because, based on a careful
assessment of the totality of the circum-
stances, they were found to exclude Ne-
groes and Mexican-Americans from effec-
tive participation in the political processes
in the counties. Without questioning the
vitality of White v. Regester and our other
decisions dealing with challenges to maulti-
member districts by racial or ethnic groups,
the Court today inexplicably rejects a simi-
lar holding based on meticulous factual
findings and scrupulous application of the
principles of these cases by both the District
The
Court’s decision is flatly inconsistent with
White v. Regester and it cannot be under-
stood to flow from our recognition in Wash-
ington v. Davis, 426 U.S. 229, 96 8.Ct. 2040,
48 L.Ed.2d 597 (1976), that the Equal Pro-
tection Clause forbids only purposeful dis-
crimination. Both the District Court and

_|ss the_1Court of Appeals properly found that

en invidious discriminatory purpose eould
be inferred from the totality of facts in this
case. The Court’s eryptic rejection of their
conclusions ignores the principles that an
invidious discriminatory purpose can be in-
ferred from objective factors of the kind
relied on in White v. Regester and that the
trial courts are in a special position to make
such intensely local appraisals.

I

Prior to our decision in White v. Reges-
_ter, we upheld a number of multimember
districting schemes against constitutional
challenges, but we consistently recognized
that such apportionment schemes could con-
stitute invidious discrimination “where the
circumstances of a particular case may ‘op-
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erate to minimize or cancel out the voting
strength of racial or political elements of
the voting population.”” Whitcomb v.
Chavis, 403 U.S. 124, 143, 91 S.Ct. 1858,
1869, 2¢ L.Ed.2d 363 (1971), quoting from
Fortson v. Dorsey, 879 U.S. 433, 439, 8
8.Ct. 498, 501, 13 L.Ed.2d 401 (1965); Burns
v. Richardson, 384 U.S. 73, 88, 86 5.Ct. 1286,
1294, 16 L.Ed.2d 376 (1966). In Whitcomb
v. Chavis, supra, we noted that the fact that
the number of members of a particular
group who were legislators was not in pro-
portion to the population of the group did
not prove invidious discrimination absent
evidence and findings that the members of
the group had less opportunity than did
other persons “to participate in the political
processes and to elect legislators of their
choice.” 403 U.8., at 149, 91 S.Ct., at 1872,

Relying on this principle, in White v. Re-
gester we unanimously upheld a District
Court’s conclusion that the use of multi-
member districts in Dallas and Bexar Coun-
ties in Texas violated the Equal Protection
Clause in the face of findings that they
excluded Negroes and Mexican-Americans
from effective participation in the political
processes, With respect to the exclusion of
Negroes in Dallas County, “the Distriet
Court first referred to the history of official
racial discrimination in Texas, which at
times touched the right of Negroes to regis-
ter and vote and to participate in the deme-

S.Ct., at 2339. The Distriet Court also re-
ferred to Texas’ majority vote requirement
and “place” rule, “neither in themselves
improper nor invidious,” but which “en-
hanced the opportunity for racial discrimi-
nation” by reducing legislative elections
from the multimember district to “a head-
to-head contest for each position.” Ibid.
We deemed more fundamental the District
Court’s findings that only two Negro state
representatives had been elected from Dal-
las County since Reconstruction and that
these were the only two Negroes ever slat-
ed by an organization that effectively con-
trolled Democratic Party candidate slating.
Id., at 766-767, 93 S.Ct., at 2339. We also

412 US., st 766, 93 _lss
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noted the District Court’s findings that the
Democratic Party slating organization was
insensitive to the needs and aspirations of
the Negro community and that at times it
had employed racial campaign tactics to
defeat candidates supported by the black
community. Based on this evidence, the
District Court concluded that the black
community generally was “not permitted to
enter into the political process in a reliable
and meaningful manner.” Id., at 767, 93
S.Ct., at 2340. We held that “[tThese find-
ings and conclusions are sufficient to sus-
tain the District Court’s judgment with re-
spect to the Dallas multimember district
and, on this record, we have no reason to
disturb them.” Ibid,

With respect to the exclusion of Mexican-
Americans from the political process in Bex-
ar County, the District Court referred to
the continuing effects of a long history of
invidious diserimination against Mexican-
Americans in education, employment, eco-
nomics, health, politics, and other fields.
Id., at 768, 93 8.Ct., at 2340. The impact of
this discrimination, coupled with a cultural
and language barrier, made Mexican-Amer-
ican participation in the political life of
Bexar County extremely difficult. Only
five Mexican-Americans had represented
Bexar County in the Texas Legislature
since 1880, and the county’s legislative dele-
gation “was insufficiently responsive to
Mexican-American interests.” Id, at 769,
93 8.Ct, at 234]1. “Based on the totality of
the circumstances, the District Court

_le7 evolved its_j ultimate assessment of the

multimember district, overlaid, as it was, on
the cultural and economic realities of the
Mexican-American community in Bexar
County and its relationship with the rest of
the county.” Ibid. “[Flrom its own special
vantage point” the District Court concluded
that the multimember district invidiously
excluded Mexican-Americans from effective
participation in the election of state repre-
sentatives. We affirmed, noting that we
were “not inclined to overturn these find-
ings, representing as they do a blend of
history and an intensely local appraisal of
the design and impact of the Bexar County

multimember district in-the light of past
and present reality, political and other-
wise.” Id., at T69-770, 93 S.Ct., at 2341.

n

In the instant case the District Court and
the Court of Appeals faithfully applied the
principles of White v. Regester in assessing
whether the maintenance of a system of
at-large elections for the selection of Mobile
City Commissioners denied Mobile Negroes
their Fourteenth and Fifteenth Amend-
ment rights. Serupulously adhering to our
admonition that “ft]he plaintiffs’ burden is
to produce evidence to support findings that
the political processes leading to nomination
and election were not equally open to par-
ticipation by the group in question,” id., at
766, 93 8.Ct., at 2339, the District Court
conducted a detailed factual inquiry into
the openness of the candidate selection
process to blacks. The court noted that
“Mobile blacks were subjected to massive
official and private racial diserimination un-
til the Voting Rights Act of 1965” and that
“[t]he pervasive effects of past diserimina-
tion still substantially affec[t] black politi-
cal participation.” 423 F.Supp. 384, 387
(SD Ala.1976). Although the District Court
noted that “[sfince the Voting Rights Act of
1965, blacks register and vote without hin-
drance,” the court found that “local political
processes are not equally open” to blacks.
Despite the fact that Negroes constitute
more than 35% of the population of Mobile,
no Negro has ever been elected to the Mo-

bile 1City Commission. The plaintiffs intro- _jss

duced extensive evidence of severe racial
polarization in voting patterns during the
1960’s and 1970's with “white voting for
white and black for black if a white is
opposed to a black,” resulting in the defeat
of the black candidate or, if two whites are
running, the defeat of the white candidate
most identified with blacks. Id, at 388.
Regression analyses covering every City
Commission race in 1965, 1969, and 1973,
both the primary and general election of
the county commission in 1968 and 1972,
selected school board races in 1962, 1966,
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1970, 1972, and 1974, city referendums in
1963 and 1973, and a countywide legislative
race in 1969 confirmed the existence of
severe bloc voting. Id., at 388-389. Nearly
every active candidate for public office tes-
tified that because of racial polarization “it
is highly unlikely that anytime in the fore-
seeable future, under the at-large system,

. a black ean be elected against a white.”
Id., at 388. After single-member districts
were created in Mobile County for state
legislative elections, “three blacks of the
present fourteen member Mobile County
delegation have been elected.” Id., at 389.
Based on the foregoing evidence, the Dis-
triet Court found “that the structure of the
at-large election of city commissioners com-
bined with strong racial polarization of Mo-
bile's electorate continues to effectively dis-
courage qualified black citizens from seek-
ing office or being elected thereby denying
blacks equal access to the slating or candi-
date selection process.” Ibid.

The District Court also reviewed exten-
sive evidence that the City Commissioners
elected under the at-large system have not
been responsive to the needs of the Negro
community. The court found that city offi-
cials have been unresponsive to the inter-
ests of Mobile Negroes in municipal employ-
ment, appointments to boards and commit-
tees, and the provision of municipal services
in part because of “the political fear of a
white backlash vote when black citizens’
needs are at stake.” Id, at 392. The court
also found that there is no clear-cut state
policy preference for at-large elections and

_|#» that past discrimination affecting the abili-

ty of Negroes to register and to vote “has
helped preclude the effective participation
of blacks in the election system today.” Id.,
at 393. The adverse impact of the at-large
election system on minorities was found to
be enhanced by the large size of the city-
wide election district, the majority vote re-
quirement, the provision that candidates
run for positions by place or number, and
the lack of any provision for at-large candi-
dates to run from particular geographical
subdistricts,
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After concluding its extensive findings of
fact, the District Court addressed the ques-
tion of the effect of Washington v. Davis,
426 U.8. 229, 96 S5.Ct. 2049, 48 L.Ed.2d 597
{1976), on the White v. Regester standards.
The court concluded that the requirement
that a facially neutral statute involve pur-
poseful discrimination before a violation of
the Equal Protection Clause ean be estab-
lished was not inconsistent with White v.
Regester in light of the recognition in
Washington v. Davis, supra, at 241-242, 96
8.Ct., at 2048, that the discriminatory pur-
pose may often be inferred from the totali-
ty of the relevant facts, including the dis-
criminatory impact of the statute. 423
F.Supp., at 398. After noting that “when-
ever a redistricting bill of any type is pro-
posed by a county delegation member, a
major concern has centered around how
many, if any, blacks would be elected,” id.,
at 897, the District Court concluded that
there was “a present purpose to dilute the
biack vote resulting from 1nten—
tional state legislative inaction
Id., at 398. Based on an “exhaustive ana]y—
sis of the evidence in the record,” the court
held that “[tlhe plaintiffs have met the
burden cast in White and Whitcomb,” and
that “the multi-member at-large election of
Mobile City Commissioners re-
sults in an unconstitutional dilution of black
voting strength.” Id, at 402.

The Court of Appeals affirmed the Dis-
trict Court’s judgment in one of four con-
solidated “dilution” cases decided on the
same day. Bolden v. Mobile, 571 F.2d 238
(CA5 1978); Nevett v. Sides, 571 F.2d 209

" (CAB 1978) (Nevett IT'); Blacks United for

Lasting Leadership, Inc. v. Shreveport, 571

_1F.2d 248 (CA5 1918); Thomasville Branch _i00

of NAACP v. Thomas County, Georgia, 571
F.2d 257 (CA5 1978). In the lead case of
Nevett II, supra, the Court of Appeals held
that under Washington v. Davis, supra, and
Arlington Heights v. Metropolitan Housing
Dev. Corp., 429 U.8. 252, 97 S.Ct. 555, 50
L.Ed.2d 450 (1977), “a showing of racially
motivated diserimination is a necessary ele-
ment” for a successful claim of unconstitu-
tional voting dilution under either the Four-
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teenth or Fifteenth Amendment. 571 F.24,
at 219. The court concluded that the stan-
dards for proving unconstitutional voting
dilution, outlined in White v. Regester were
consistent with the requirement that pur-
poseful discrimination be shown because
they focus on factors that go beyond a
simple showing that minorities are not rep-
resented in proportion to their numbers in
the general population. 571 F.2d, at 219
220, n. 18, 222-224,

In its decision in the instant case the
Court of Appeals reviewed the District
Court’s findings of fact, found them not to
be clearly erroneous and held that they
“compel the inference that [Mobile’s at-
large] system has been maintained with the
purpose of diluting the black vote, thus
supplying the element of intent necessary
to establish a violation of the fourteenth
amendment, Village of Arlington Heights v.
Metropolitan Housing Development Corp.,
429 U.8. 252 [97 S.Ct. 555, 50 L.Ed.2d 450]
(1977); Washington v. Davis, 426 U.S. 229
[96 8.Ct. 2040, 48 L.Ed.2d 597] (1976), and
the fifteenth amendment, Wright v. Rocke-
feller, 376 U.S. 52 [84 8.Ct. 608, 11 L.LEd.2d
512] (1964)." Id, at 245. The court ob-
served that the District Court’s “finding
that the legislature was acutely conscious of
the racial consequences of its districting
policies,” coupled with the attempt to as-
sign different functions to each of the three
City Commissioners “to lock in the at-large
feature of the acheme,” constituted “direct
evidence of the intent behind the mainte-
nance of the at-large plan.” Id, at 246.
The Court of Appeals concluded that “the
district court has properly conducted the
‘sengitive inquiry into such circumstantial
and direct evidence of intent as may be
available’ that a court must undertake in
‘{dJetermining whether invidious disprimi-
natory purpose was a motivating factor' in
the maintenance or enactment of a district-
ing plan.” Ibid., quoting Arlington Heights
v. Metropolitan Housing Dev. Corp., supra,
at 266, 97 8.Ct., at 2060.

I

A plurality of the Court today agrees
with the courts below that maintenance of

Mobile’s at-large system for election of City
Commissioners violates the Fourteenth and
Fifteenth Amendments only if it is motivat-
ed by s racially discriminatory purpose.
The plurality also apparently reaffirms the
vitality of White v. Regester and Whitcomb
v. Chavis, which established the standards
for determining whether at-large election
systems are unconstitutionally discriminato-
ry. The plurality nonetheless casts aside
the meticulous application of the principles
of these cases by both the District Court
and the Court of Appeals by concluding
that the evidence they relied upon “fell far
short of showing” purposeful discrimina-
tion.

The plurality erroneously suggests that
the District Court erred by considering the
factors articulated by the Court of Appeals
in Zimmer v. McKeithen, 485 F.2d 1297
(CA5 1973), to determine whether purpose-
ful discrimination has been shown. This
remarkable suggestion ignores the facts
that Zimmer articulated the very factors
deemed relevant by White v. Regester and
Whitcomb v. Chavis—a lack of minority
access. to the candidate selection process,
unresponsiveness of elected officials to mi-
nority interests, a history of discrimination,
majority vote requirements, provisions that
candidates run for positions by place or
number, the lack of any provision for at-
large candidates to run from particular geo-
graphical subdistricts—and that both the
District Court and the Court of Appeals
considered these factors with the recogni-
tion that they are relevant only with re-
spect to the question whether purposeful
discrimination can be inferred.

Although the plurality does acknowledge
that “the presence of the indicia relied on in

Zimmer may afford some evidence jof a _Jie2

discriminatory purpose,” it concludes that
the evidence relied upon by the court below
was “most assuredly insufficient to prove
an unconstitutionally discriminatory pur-
pose in the present case.” The plurality
apparently bases this conclusion on the fact
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that there are no official obstacles barring
Negroes from registering, voting, and run-
ning for office, coupled with its conclusion
that none of the factors relied upon by the
courts below would alone be sufficient to
support an inference of purposeful discrimi-
nation. The absence of official obstacles to
registration, voting, and running for office
heretofore has never been deemed to insu-
late an electoral system from attack under
the Fourteenth and Fifteenth Amendments.
In White v. Regester, 412 U.8. 755, 93 5.Ct.
2332, 87 L.Ed.2d 314 (1973), there was no
evidence that Negroes faced official obsta-
cles to registration, voting, and running for
office, yet we upheld a finding that they
had been excluded from effective participa-
tion in the political process in violation of
the Equal Protection Clause because a mul-
timember districting scheme, in the context
of racial voting at the polls, was being used
invidiously to prevent Negroes from being
elected to public office. In Gomillion v.
Lightfoot, 864 U.S. 339, 81 8.Ct. 125, 5
L.Ed.2d 110 (1960), and Terry v. Adams, 345
U.8. 461, 73 S.Ct. 809, 97 L.Ed. 1152 (1953),
we invalidated electoral systems under the
Fifteen Amendment not because they erect-
ed official obstacles in the path of Negroes
registering, voting, or running for office,
but because they were used effectively to
deprive the Negro vote of any value. Thus,
even -though Mobile’s Negro community
may register and vote without hindrance,
the system of at-large election of City Com-
missioners may violate the Fourteenth and
Fifteenth Amendments if it is used pur-
posefully to exclude Negroes from the polit-
ical process.

In conducting “an intensely local apprais-
al of the design and impact” of the at-large
election scheme, White v. Regester, supra,
at 769, 93 S.Ct., at 2341, the District Court’s
decision was fully consistent with our rec-
ognition in Washington v. Davis, 426 U.S,,
at 242, 96 S.Ct., at 204849, that “an invidi-
ous discriminatory purpose may often be
inferred from the totality of the relevant

_l1oz facts, Jincluding the fact, if it is true, that

the law bears more heavily on one race than
another.” Although the totality of the
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facts relied upon by the District Court to
support its inference of purposeful diserimi-
nation is even more compelling than that
present in White v. Regester, the plurality
today rejects the inference of purposeful
discrimination apparently becduse each of
the factors relied upon by the courts helow
ig alone insufficient to support the infer-
ence. The plurality states that the “fact
[that Negro candidates have been defeated]
alone does not work a constitutional depri-
vation,” that evidence of the unresponsive-
ness of elected officials “is relevant only as
the most tenuous and circumstantial evi-
dence,” that “the substantial history of offi-
cial racial discrimination. . . [is] of
limited help,” and that the features of the
electoral system that enhance the disadvan-
tages faced by a voting minority “are far
from proof that the at-large electoral
scheme represents purposeful discrimina-
tion.” By viewing each of the factors relied
upon -below in isolation, and ignoring the
fact that racial bloc voting at the polls
makes it impossible to elect a black commis-
sioner under the at-large system, the plural-
ity rejects the “totality of the circumstanc-
es” approach we endorsed in White v. Re-
gester, supra, at T66-770, 93 8.Ct., at 2339
2341; Washingten v. Davis, supra, at 241-
242, 96 S.Ct., at 2048-2049, and Arlingion
Heights v. Metropolitan - Housing Dev.
Corp., 429 U.S,, at 266, 97 S.Ct., at 563, and
leaves the courts below adrift on uncharted
geas with respect to how to proceed on
remand. '

Because I believe that the findings of the
District Court amply support an inference
of purposeful discrimination in violation of
the Fourteenth and Fifteenth Amendments,
I respectfully dissent.
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