
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

DURHAM DIVISION 

Civil Action No. 1:13-CV-00949 

 

DAVID HARRIS; CHRISTINE 

BOWSER; and SAMUEL LOVE, 

 

Plaintiffs, 

 

v. 

 

PATRICK MCCRORY, in his capacity 

as Governor of North Carolina; NORTH 

CAROLINA STATE BOARD OF 

ELECTIONS; and JOSHUA HOWARD, 

in his capacity as Chairman of the North 

Carolina State Board of Elections, 

 

Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

DEFENDANTS’ BRIEF 

REGARDING SCHEDULING 

AND REQUEST FOR ORAL 

ARGUMENT 

 

INTRODUCTION 

This is not a standard case. It is an exceptional case with complex issues of law 

and fact.  Nevertheless, the Court has already expedited this case by adopting a discovery 

schedule that allows for less time for discovery than what is routinely allowed in all other 

cases in this district. 

Defendants ask that the court set further scheduling deadlines in a manner that 

provides defendants with the minimal due process protections established by the Local 

Rules of the Middle District. More specifically, defendants ask that dispositive motions 

be due thirty days after discovery is completed and that any trial date be scheduled no 

earlier than 18 August 2014 or on such date thereafter as may be convenient to the Court. 
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There is no precedent whatsoever for permanently enjoining precleared 

congressional elections for all thirteen of North Carolina’s congressional districts at this 

stage of the 2014 election cycle.  Thus, there is no reason why defendants should be 

singled out and denied the standard due process procedures that are given to all litigants 

in this district.  If the Court feels compelled to consider injunctive relief for this election 

cycle, defendants respectfully request that the Court set a hearing on plaintiffs’ motion 

for a preliminary injunction. 

BACKGROUND 

On 20 February 2014, the Court approved a Joint 26(f) report, filed by the parties, 

following prior conferences with the Court.  Under this report, at the instruction of the 

Court, discovery was set to end on 1 May 2014.  Thus, this case has already been 

“expedited” to the extent the parties have been granted substantially less time to complete 

discovery as compared to the four-month period allowed for even “standard cases” under 

the local rules.  See Local Rule 26.1(a)(1). 

On 17 March 2014, the Court entered a text order directing the parties to confer 

and then to submit proposals regarding the scheduling of dispositive motions and a trial 

date. 

On 21 March 2014, plaintiffs submitted a schedule that would require the filing of 

summary judgment motions on 7 April 2014 (or three weeks before the close of an 

already expedited discovery period), responses on 7 May 2014 (or only 6 days following 

the close of discovery), replies on 19 May 2014, and a trial on 23 June 2014.  (See 

Exhibit 1.) 
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On 21 March 2014, defendants responded with a proposal that summary judgment 

motions be filed on 2 June 2014, thirty days after the close of discovery. This is the 

standard amount of time given to all litigants under the local rules. See Local Rule 

56.1(b).  Defendants also suggested that responses be filed on 23 June 2014 and any that 

replies be filed on 3 July 2014. 

Defendants also suggested a trial date in late August or September or later as may 

be convenient for the court.  

Defendants’ proposal mirrors the type of schedule that is anticipated by the local 

rules for all cases. Defendants also suggested this schedule because of other equally 

important case and client responsibilities.  These include, but are not limited to, 

substantial responsibilities that must be met by defendants counsel in three complex 

voting rights cases pending in the middle district.  See North Carolina State Conference 

of the NAACP, et al v. Patrick Lloyd McCrory, et al., 1:13-CV-658; League of Women 

Voters of North Carolina, et al. v. The State of North Carolina, et al., 1:13-CV-660; 

United States of America v. The State of North Carolina, et al., 1:13-CV-861. These 

cases involve challenges under the United States Constitution and Section 2 of the Voting 

Rights Act of several election law changes made by the General Assembly in 2013.
1
 

                                                 
1
 We ask that the Court review the complaints filed in these cases to understand the 

daunting task facing defendants’ counsel in these cases. One of the plaintiffs is the United 

States Department of Justice. Other plaintiffs include several national organizations. 

Discovery in this case has been extensive and the issues are complex. Notably, while the 

Court expedited the scheduling of a preliminary injunction hearing in these cases, it did 

not expedite the schedule for dispositive motions or trial. Attached is a scheduling order 

for these cases showing that expert reports are due in April.  Briefing related to motions 

for plaintiffs’ motion for preliminary injunctions and defendants’ motions under Rule 
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ARGUMENT 

As has been briefed by the parties, the claims in this case involve Congressional 

districts established by the General Assembly in July of 2011 that were promptly 

precleared by the United States Department of Justice. The two plaintiffs are members of 

organizational plaintiffs who made identical claims in the combined state court cases of 

Dickson et al v. Rucho et al and North Carolina States Conferences of Branches of the 

NAACP v. State of North Carolina, Nos. 11 CVS 16896 and 11 CVS 16940, now pending 

before the North Carolina Supreme Court under Docket No. 201PA12-2 (“the State 

Redistricting Cases”).  Defendants have submitted the detailed opinion by the three-judge 

superior court in the State Redistricting Cases entered on 8 July 2013.  (See D.E. 30-1, 

30-2.)  Plaintiffs in this case elected not to file their complaint in this action until 24 

October 2013, more than three months after the trial court issued its decision in the State 

Redistricting Cases and nearly a year after elections were held in the challenged districts 

in November 2012.  Plaintiffs’ preliminary injunction motion was not filed until 24 

December 2013.  

As we have fully explained, and as plaintiffs here have failed to rebut, there is no 

legal precedent for permanently enjoining congressional elections under precleared plans 

this late in the election cycle. Defendants, who represent the interests of the people of 

North Carolina, do not understand why plaintiffs, as a matter of equity, should be entitled 

                                                                                                                                                             

12(c), Fed. R. Civ. P., all commence in May and continue through June. (See Exhibit 2.) 

The parties have proposed that a hearing on these motions be set for July but no date has 

yet been set. 
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to have any aspect to this case expedited simply because they purposefully waited to file 

this action until after the results of the first election in the now-challenged districts were 

known and the trial court in the State Redistricting Cases had already rejected the same 

claims they seek to bring here with respect to the First and Twelfth Congressional 

Districts.   

Moreover, as shown by the briefs already filed in this case, plaintiffs have utterly 

failed to prove that they are entitled to a preliminary injunction in this matter.  But even if 

they had made such a showing, this court should defer from making any ruling in this 

case until resolution of the State Redistricting Cases.  (See D.E. 44, 52.)  Finally, in 

addition to evidence showing that plaintiffs’ claims lack substantive merit, based upon 

written discovery responses served by plaintiffs, defendants believe they will be able to 

present evidence at the summary judgment stage showing that plaintiffs are bound by the 

judgment of the trial court (and any judgment entered in the future by the North Carolina 

Supreme Court) in the State Redistricting Cases under the doctrines of res judicata (claim 

preclusion) and collateral estoppel (issue preclusion) and that plaintiffs are therefore 

barred from bringing their claims in this case. 

Defendants’ counsel has other important client responsibilities, including 

significant responsibilities in three other voting rights cases described above that are also 

pending in this district.  These three cases are equally important to the interests of the 

people of North Carolina.  The expedited schedule proposed by the plaintiffs is 

completely inconsistent with even the minimal due process guarantees provided to 

litigants under the local rules and will work a substantial hardship on defendants and their 
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counsel and their ability to defend this case and the other three voting rights cases 

pending in this district. 

The schedule proposed by the defendants is reasonable, substantially complies 

with the normal procedures as found in the local rules, and gives the court ample 

opportunity to consider all motions that will be pending after the briefing schedule for 

dispositive motions is completed. 

If the Court determines that injunctive relief for the 2014 election cycle should be 

considered, defendants respectfully request that it schedule a hearing on plaintiffs’ 

motion for a preliminary injunction rather than adopt a truncated scheduling order for 

dispositive motions and trial as plaintiffs have requested.  Defendants also respectfully 

request that the Court set an in-person hearing regarding the scheduling of dispositive 

motions and trial before entering any order regarding these matters in this action. 

CONCLUSION 

For the foregoing reasons, defendants pray that the Court not adopt plaintiffs’ 

proposed expedited schedule, that dispositive motions be due thirty days after discovery 

is completed, and that any trial date be scheduled no earlier than 18 August 2014 or on 

such date thereafter as may be convenient to the Court. 
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This the 25th day of March, 2014. 

ROY COOPER 

ATTORNEY GENERAL OF NORTH 

CAROLINA 

 

By: /s/ Alexander McC. Peters  

Alexander McC. Peters 

Senior Deputy Attorney General 

N.C. State Bar No. 13654 

apeters@ncdoj.gov 

N.C. Department of Justice 

P.O. Box 629 

Raleigh, NC  27602 

Telephone: (919) 716-6900 

Facsimile: (919) 716-6763 

Counsel for Defendants 

 

OGLETREE, DEAKINS, NASH 

SMOAK & STEWART, P.C. 

 

/s/ Thomas A. Farr    

Thomas A. Farr 

N.C. State Bar No. 10871 

Phillip J. Strach 

N.C. State Bar No. 29456 

thomas.farr@ogletreedeakins.com 

phil.strach@ogletreedeakins.com 

4208 Six Forks Road, Suite 1100 

Raleigh, North Carolina 27609 

Telephone:  (919) 787-9700 

Facsimile:  (919) 783-9412 

Co-counsel for Defendants North Carolina 

State Board of Elections and Joshua Howard, 

in his capacity as Chairman of the North 

Carolina State Board of Elections 
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CERTIFICATE OF SERVICE 

 

I, Thomas A. Farr, hereby certify that I have this day electronically filed the 

foregoing Defendants’ Brief Regarding Scheduling with the Clerk of Court using the 

CM/ECF system which will provide electronic notification of the same to the following:   

PERKINS COIE LLP 

John M. Devaney 

jdevaney@perkinscoie.com 

Marc E. Elias 

melias@perkinscoie.com 

Kevin J. Hamilton 

khamilton@perkinscoie.com 

700 Thirteenth Street, N.W., Suite 600 

Washington, D.C.  20005-3960 

MElias@perkinscoie.com 

Attorneys for Plaintiff 

POYNER SPRUILL LLP 

Edwin M. Speas, Jr. 

espeas@poynerspruill.com 

John W. O’Hale 

johale@poynerspruill.com 

Carolina P. Mackie 

cmackie@poynerspruill.com 

301 Fayetteville St., Suite 1900 

Raleigh, NC  27601 

Local Rule 83.1 Attorney for Plaintiffs 

 

 

This the 25th day of March, 2014. 

OGLETREE, DEAKINS, NASH 

SMOAK & STEWART, P.C. 

 

/s/ Thomas A. Farr    

Thomas A. Farr 

N.C. State Bar No. 10871 

4208 Six Forks Road, Suite 1100 

Raleigh, NC  27609 

Telephone:  919.787.9700 

Facsimile:  919.783.9412 

thomas.farr@odnss.com 

 

Co-Counsel for Defendants North Carolina 

State Board of Elections and Joshua Howard, 

in his capacity as Chairman of the North 

Carolina State Board of Elections 

 
 

 
 

17449971.1 
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