
 

 

IN THE UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF ARKANSAS 

WESTERN DIVISION 

 

THE CHRISTIAN MINISTERIAL ALLIANCE, et al., PLAINTIFFS, 

 

v. Case No. 4:19-cv-00402-JM 

 

STATE OF ARKANSAS, et al.,  DEFENDANTS. 

 

BRIEF IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS 

In this case under Section 2 of the Voting Rights Act, Plaintiffs ask this Court to fashion 

a new judicial system for Arkansas.  Although Arkansas has for 145 years held statewide elec-

tions for the Arkansas Supreme Court, Plaintiffs ask for an order requiring Arkansas to abandon 

statewide supreme-court elections and to become just the fifth State to elect its supreme court by 

geographic districts.  Worse still, they ask this Court to draw one of those districts on the basis of 

race.  And they seek two race-based districts in the case of the Arkansas Court of Appeals.  But 

justice should not be administered on the basis of race, and Section 2 does not require this Court 

to fundamentally reshape the Arkansas judiciary. 

To justify such sweeping changes, Plaintiffs need sweeping allegations about minority 

vote dilution in Arkansas appellate judicial elections.  They have none.  They do not allege that, 

across all appellate judicial elections, the candidates that black voters prefer generally lose to the 

candidates that white voters prefer.  Nor do they allege that a single member of either the Arkan-

sas Supreme Court or the Arkansas Court of Appeals was elected over the opposition of black 

voters.  Instead, the Amended Complaint rests primarily on legal conclusions and irrelevancies.  

Apart from that, Plaintiffs focus exclusively on three appellate judicial elections.  Each of these 

elections involve the same candidate:  Judge Wendell Griffen, a judge with a checkered ethical 

history.  See, e.g., In re Kemp, 894 F.3d 900 (8th Cir. 2018) (ordering dismissal of Judge 

Griffen’s claims challenging Arkansas Supreme Court order that disqualified him from death-
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penalty cases after he “participated in an anti-death penalty rally” on the same day that he issued 

temporary restraining order against Arkansas using execution drugs).  And in each of these three 

elections, Judge Griffen lost.  True as that may be, Section 2 does not empower a federal court to 

build a new electoral system on the basis of such paltry allegations.  This Court should therefore 

dismiss the Amended Complaint. 

Regardless of that pleading failure, this Court cannot grant the relief that Plaintiffs seek.  

For one thing, the Court must dismiss Arkansas, the Board of Election Commissioners, and the 

Board of Apportionment as defendants.  Sovereign immunity bars Plaintiffs’ claim against them, 

and Section 2 does not abrogate that sovereign immunity.  For another thing, Plaintiffs seek a 

remedy that this Court lacks the power to grant.  Section 2 does not allow federal courts to order 

geographic districting of state courts elected on a statewide basis.  At very least, therefore, the 

Court should dismiss Plaintiffs’ claim insofar as it is barred by sovereign immunity and seeks le-

gally unavailable relief. 

BACKGROUND 

Since 1874, Arkansans have elected the justices of the Arkansas Supreme Court 

statewide.  See Ark. Const. art. VII, sec. 6 (1874) (providing that “[t]he judges of the Supreme 

Court shall be elected by the qualified electors of the State”), repealed, Ark. Const. amend. 80, 

sec. 22(A) (2001); Ark. Const. amend. 80, sec 2(A) (“The Justices of the Supreme Court shall be 

selected from the State at large.”).  Statewide supreme-court elections have produced a court 

with a diversity of viewpoints and approaches to the law. 

By holding statewide elections for each member of the Arkansas Supreme Court, Arkan-

sas fits squarely in the mainstream of American judicial elections.  Of the 22 States that elect the 

members of their supreme courts, Arkansas is one of the 18 that elect them statewide.  In other 

words, over 80% of States with elected supreme courts hold statewide supreme-court elections.  
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See Scott W. Gaylord, Section 2 Challenges to Appellate Court Elections: Federalism, Linkage, 

and Judicial Independence, 69 Case W. Res. L. Rev. 117, 152 (2018).  But Plaintiffs challenge 

this commonplace electoral system in Arkansas largely on the basis of what they allege is a pat-

tern of racially polarized voting in Judge Griffen’s two unsuccessful Arkansas Supreme Court 

runs.  (Am. Compl ¶¶ 46-47.) 

The Arkansas Court of Appeals was created in 1979.  See 1979 Ark. Acts 208.  Since its 

creation, judges of the Arkansas Court of Appeals have been elected from districts.  See 1979 

Ark. Acts 208, sec. 1.  The current districts were established in 2003.  See 2003 Ark. Acts 1812, 

sec. 2.  Five of the seven districts elect two judges to numbered positions; two of the seven dis-

tricts elect one judge.  (Am. Compl. ¶ 34.)  One of the two single-member districts, District 7, is 

49% black and has elected a black judge, Judge Waymond Brown, since 2008.  (Id. ¶¶ 35, 39, 

49.)  Plaintiffs challenge Arkansas’s system for electing court of appeals judges again largely 

based on Judge Griffen’s electoral performance.  Plaintiffs’ only allegation of a contested elec-

tion that a black candidate for the court of appeals has lost is Judge Griffen’s unsuccessful 2008 

race for reelection, following his two unsuccessful races in 2004 and 2006 for the supreme court.  

(Id. ¶ 48.) 

ARGUMENT 

I. Sovereign immunity bars Plaintiffs’ claim against the State of Arkansas, the Board 

of Election Commissioners, and the Board of Apportionment. 

In the Amended Complaint, Plaintiffs seek injunctive relief against not only Arkansas 

state officials, but also against the State of Arkansas itself and its agencies responsible for admin-

istering and apportioning Arkansas’s judicial elections (respectively, the Board of Election Com-

missioners and the Board of Apportionment).  (Am. Compl. ¶ 12; id. at 19-20 (prayer for relief).)  
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Arkansas’s sovereign immunity bars Plaintiffs’ claims against the State and its agencies, includ-

ing the Board of Election Commissioners and the Board of Apportionment.  See Monroe v. Ark. 

State Univ., 495 F.3d 591, 594 (8th Cir. 2007) (“While under the doctrine set forth in Ex Parte 

Young, state officials may be sued in their official capacities for prospective injunctive relief 

without violating the Eleventh Amendment, the same doctrine does not extend to states or state 

agencies.”) (citation omitted); Smith v. Ark. Bd. of Election Comm’rs, Case No. 4:15-CV-521-

JM-BD, 2016 WL 1367771, at *4 (E.D. Ark. Mar. 18, 2016) (holding that the Board of Election 

Commissioners “is an agency of the State of Arkansas” and is “immune from suit”), adopted, 

2016 WL 1357761 (Apr. 5, 2016) (Moody, J.).  From here on the State and the two State agency 

defendants will be referred to collectively as “Arkansas.” 

As a general rule, “the constitutional principle of sovereign immunity does pose a bar to 

federal jurisdiction over suits against nonconsenting States.”  Alden v. Maine, 527 U.S. 706, 730 

(1999).  This rule is not without exceptions.  Relevant here, “Congress has the power to abrogate 

unilaterally the States’ immunity from suit” when enacting legislation “pursuant to a constitu-

tional provision granting Congress [that] power.”  Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 

59 (1996).  In this regard, Plaintiffs face a threshold problem in bringing their claim against Ar-

kansas:  Neither the Supreme Court nor the Eighth Circuit has held that the Fifteenth Amend-

ment grants Congress that power.  See Mixon v. Ohio, 193 F.3d 389, 399 (6th Cir. 1999) (noting 

that “the Supreme Court has not held” whether the Fifteenth Amendment grants the power to ab-

rogate immunity).  Sovereign immunity thus bars Plaintiffs’ Voting Rights Act claim against Ar-

kansas. 

Setting aside the question whether the Fifteenth Amendment empowers Congress to leg-

islatively abrogate States’ sovereign immunity, Congress did not in fact do so when it enacted 
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Section 2 of the Voting Rights Act.  Section 2 does not satisfy the Supreme Court’s “simple but 

stringent test” for determining whether a particular congressional enactment has abrogated 

States’ sovereign immunity from suits brought by private parties.  Blatchford v. Native Vill. of 

Noatak & Circle Vill., 501 U.S. 775, 786 (1991) (quoting Dellmuth v. Muth, 491 U.S. 223, 228 

(1989)).  This stringent test provides that “Congress may abrogate the States’ constitutionally se-

cured immunity from suit in federal court only by making its intention unmistakably clear in the 

language of the statute.”  Id. (quoting Dellmuth, 491 U.S. at 228) (emphasis added). 

Section 2 falls far short of the unmistakable clarity required to abrogate the States’ sover-

eign immunity from private-party suits.  Section 2 simply prohibits “any State or political subdi-

vision” from imposing certain “voting qualification[s] or prerequisite[s] to voting or standard[s], 

practice[s], or procedure[s].”  52 U.S.C. 10301(a).  Although it specifies the circumstances in 

which a “violation of [that prohibition] is established,” it does not provide private parties with a 

cause of action based on Section 2 violations.  Id. 10301(b).  And the Voting Rights Act’s gen-

eral enforcement provision does not mention private parties.  It expressly empowers only the fed-

eral government to bring a cause of action based on violations of the Act’s provisions.  See id. 

10308(d); see also Alden, 527 U.S. at 755 (noting that States lack sovereign immunity from suits 

brought by federal government). 

Courts have acknowledged that Congress did not expressly create a private cause of ac-

tion for Section 2 violations.  For its part, the Supreme Court has said that Section 2 “provides no 

right to sue on its face” and “lack[s] . . . express authorizing language” for private suits.  Morse 

v. Republican Party of Va., 517 U.S. 186, 232 (1996) (plurality opinion); id. at 240 (Breyer, J., 

concurring in the judgment) (endorsing idea of an “implied private right of action to enforce 
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§ 2”).  And other federal courts have acknowledged the lack of an express cause of action for pri-

vate parties under Section 2.  See, e.g., Ford v. Strange, 580 F. App’x 701, 705 n.6 (11th Cir. 

2014) (“A majority of the Supreme Court has indicated that section 2 of the Voting Rights Act 

contains an implied private right of action.” (emphasis added)).  Because Section 2 lacks an un-

mistakably clear private cause of action against any defendant, it certainly does not “unequivo-

cally express [Congress’s] intention to abrogate the Eleventh Amendment bar to suits against the 

States in federal court.”  Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 242 (1985). 

Had Congress instead expressly created a private cause of action to enforce Section 2, it 

still would not abrogate the States’ sovereign immunity.  Dellmuth illustrates why.  In that case 

Congress enacted a statutory program for educating children with disabilities that “mandate[d] 

certain procedural requirements for participating state and local educational agencies.”  491 U.S. 

at 225.  Like Section 2, the relevant statute in Dellmuth made “frequent reference to the States.”  

Id. at 232.  But unlike Section 2, that statute expressly created a private cause of action for viola-

tions of its provisions.  Id. at 228.  Those facts, said the Dellmuth Court, created “a permissible 

inference” that Congress intended the States “to be subject to damages actions for violations” of 

that statute.  Id. at 232.  “But such a permissible inference, whatever its logical force,” would not 

be an “unequivocal declaration . . . that Congress intended to exercise its powers of abrogation.”  

Id.  What was lacking was an express statement that specifically said States could be sued under 

the statute’s cause of action.  Therefore, the Dellmuth Court held that Congress had not abro-

gated the States’ sovereign immunity.  Id. 

Regulation of state conduct does not, even when combined with an express cause of ac-

tion, unequivocally declare that Congress intended for private individuals to enforce that regula-

Case 4:19-cv-00402-JM   Document 22   Filed 08/19/19   Page 6 of 25



 

7 

tion by suing States themselves.  Thus, even if Section 2 expressly created a private cause of ac-

tion, its “frequent reference[s] to the States” would not amount to an “unequivocal declaration” 

that Congress intended to abrogate the States’ sovereign immunity from such a hypothetical, ex-

press private cause of action.  Id. 

But Section 2 does not expressly create a private cause of action.  As a result, Congress 

has not “made plain ‘in the language of the statute’” that Section 2 abrogates the States’ sover-

eign immunity from a cause of action based on alleged Section 2 violations.  Blatchford, 501 

U.S. at 786.  For a statute that does not even clearly state that private individuals have a right to 

sue anyone cannot make it “unmistakably clear” that private individuals have a right to sue 

States.  Id.  Therefore, sovereign immunity bars Plaintiffs’ claim against Arkansas. 

II. Plaintiffs fail to state a claim upon which relief can be granted. 

As to the other Defendants, Plaintiffs have failed to state a claim.  To plead a Section 2 

claim, Plaintiffs must allege that Arkansas’s system for electing supreme court justices and court 

of appeals judges “results in a denial or abridgement” of their right to vote “on account of race or 

color.”  52 U.S.C. 10301(a).  That requires the allegations in the Amended Complaint to satisfy 

the Supreme Court’s three “necessary preconditions” for establishing that “[m]ultimember dis-

tricts and at-large election schemes” violate Section 2.  Thornburg v. Gingles, 478 U.S. 30, 48-49 

(1986).  Complaints that fail to “properly allege[]” the “Gingles preconditions” are regularly dis-

missed for failure to state a claim.  Ga. State Conference of NAACP v. Georgia, 269 F. Supp. 3d 

1266, 1279-80 (N.D. Ga. 2017); see, e.g., Hall v. Virginia, 385 F.3d 421, 432 (4th Cir. 2004) 

(holding that complaint failed to state a claim because of failure to satisfy one Gingles precondi-

tion); NAACP v. Snyder, 879 F. Supp. 2d 662, 670-75 (E.D. Mich. 2012) (dismissing complaint 

because of its failure to satisfy each Gingles precondition). 
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To satisfy the first necessary precondition, Plaintiffs must allege that a minority group “is 

sufficiently large and geographically compact to constitute a majority in a single-member dis-

trict.”  Gingles, 478 U.S. at 50.  The second requires them to allege that the same minority group 

is “politically cohesive.”  Id. at 51.  Under the third and final Gingles precondition, Plaintiffs 

must allege “that the white majority votes sufficiently as a bloc to enable it . . . usually to defeat 

the minority’s preferred candidate.”  Id.  And the Supreme Court has left no doubt that all three 

Gingles preconditions are necessary.  “[U]nless each of the three Gingles prerequisites is estab-

lished, there neither has been a wrong nor can be a remedy.”  Cooper v. Harris, 137 S. Ct. 1455, 

1472 (2017) (quotation marks omitted). 

The Amended Complaint attempts to allege that a white majority usually defeats a politi-

cally cohesive minority—the second and third Gingles preconditions—by myopically focusing 

on three judicial elections.  This failure to make any allegations whatsoever about the vast major-

ity of judicial elections does not state a Section 2 claim.  More broadly, the Amended Com-

plaint’s allegations that black voters are sufficiently geographically compact to constitute majori-

ties in single-member districts, and its allegations that those voters vote cohesively in judicial 

elections, are mere legal conclusions that are unsupported by the sparse factual allegations of-

fered in support of them.  As a result, this Court should dismiss the Amended Complaint. 

A. Plaintiffs fail to plead that white voters usually vote as a bloc to defeat appel-

late judicial candidates preferred by a politically cohesive minority. 

Plaintiffs’ relevant allegations boil down to this:  In three contested appellate judicial 

elections between white candidates and a single black candidate, Judge Wendell Griffen, Judge 

Griffen lost.  (See Am. Compl. ¶¶ 46-48.)  But Plaintiffs cannot plead a Section 2 claim by fo-

cusing only on elections between a black candidate and a white candidate, much less by focusing 
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on a single black candidate.  They must show that across all appellate judicial elections in Ar-

kansas, including those between two white candidates, the candidate preferred by black voters as 

a politically cohesive group is usually defeated by white voters voting as a bloc.  That is because 

Section 2 asks whether minority groups have less opportunity “to elect representatives of their 

choice”—not representatives of their race.  52 U.S.C. 10301(b) (emphasis added); see Lewis v. 

Alamance Cty., 99 F.3d 600, 608-09 (4th Cir. 1996) (“By focusing exclusively on elections in 

which a minority candidate appeared on the ballot, it can only be determined whether the ‘minor-

ity candidate’ is usually defeated, not, as required by Section 2, whether the ‘minority-preferred 

candidate’ is usually defeated.”).   

This statutory focus on candidates of the minority group’s choice is reflected in the sec-

ond and third Gingles preconditions.  Respectively, those necessary preconditions require Plain-

tiffs to plead a “politically cohesive” minority group, and a “white majority” voting “as a bloc” 

as to “usually defeat the minority’s preferred candidate.”  Gingles, 478 U.S. at 51 (emphasis 

added).  Without looking beyond the small fraction of appellate judicial elections in which black 

candidates have run against white candidates, it is impossible to tell whether white voters as a 

bloc usually defeat a politically cohesive black minority’s preferred candidate.  Because of Plain-

tiffs’ nearsighted refusal to look beyond Judge Griffen’s three failed candidacies and allege facts 

regarding all appellate judicial races in Arkansas, they cannot state a claim upon which this 

Court can grant relief under Section 2. 

Plaintiffs are entirely silent on the question whether white voters defeat black voters’ pre-

ferred candidates in elections when voters are not given the choice between black and nonblack 

candidates.  They do not allege that black voters act as a “politically cohesive” bloc when choos-
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ing between two white candidates, the choice provided in the vast majority of Arkansas’s appel-

late judicial elections.  See Gingles, 478 U.S. at 51.  Nor do Plaintiffs allege that, when choosing 

between two white candidates, “the white majority votes sufficiently as a bloc to enable it . . . 

usually to defeat the minority’s preferred candidate.”  Id.  In fact, Plaintiffs make no allegations 

whatsoever about how white or black voters vote in appellate judicial elections—or in any other 

elections, for that matter—in which only white candidates run.   

According to Plaintiffs, the only elections that count for purposes of the second and third 

Gingles preconditions are the handful of appellate judicial elections in which Arkansas voters are 

“given a choice of Black or non-Black candidates.”  (Am. Compl. ¶ 45.)  In asserting that black 

voters in Arkansas are “politically cohesive across judicial elections,” Plaintiffs allege in support 

only that “[t]here is a positive relationship between areas of Arkansas with higher Black popula-

tions and increased support for Black candidates.”  (Id. ¶ 43.)  And in asserting that white bloc 

voting defeats black voters’ preferred candidates, Plaintiffs allege only that “[i]n biracial elec-

tions in which Black voters preferred the Black candidate, white voters consistently vote as a 

bloc to defeat that candidate.”  (Id. ¶ 44 (emphasis added).)  Finally, in asserting that “[j]udicial 

and other elections in Arkansas are characterized by pronounced levels of racial polarization,” 

Plaintiffs allege only that “non-Black voters consistently defeat[] Black-preferred candidates 

when given a choice of Black or non-Black candidates.”  (Id. ¶ 45 (emphasis added).)  None of 

these allegations suffice under Gingles. 

Plaintiffs’ more specific allegations about particular elections do nothing to remedy their 

failure to plead the second and third Gingles preconditions.  To back up the assertion that voting 

in Arkansas Supreme Court elections is racially polarized, Plaintiffs only allege that “Judge 

Wendell Griffen, a Black Arkansan and the Black-preferred candidate running against a white 
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candidate,” lost twice.  (Id. ¶ 46; see id. ¶ 47.)  Similarly, to support the assertion that voting in 

Arkansas Court of Appeals elections is racially polarized, Plaintiffs only allege that “no Black 

candidate for the Arkansas Court of Appeals has ever won against a white candidate or in a . . . 

white voter majority” district, again specifically alleging only Judge Griffen’s loss “against a 

white candidate” in 2008.  (Id. ¶ 48; see id. ¶ 49 (alleging that the “only successful Black candi-

date in a contested election for the Court of Appeals . . . won against another Black candidate” in 

a majority-black district).)  And in asserting racially polarized voting in other statewide elec-

tions, Plaintiffs only allege that “[n]o Black candidate has ever been elected statewide to any of-

fice in Arkansas.”  (Id. ¶ 50; see id. ¶¶ 51-55 (specifically alleging defeats of black candidates by 

white candidates in various statewide races, including Barack Obama’s to John McCain and Mitt 

Romney).) 

The text of Section 2 makes clear that Plaintiffs cannot plead a violation solely by alleg-

ing electoral defeats in the handful of races in which black candidates ran against white candi-

dates.  As already mentioned, Section 2 guarantees minority groups only the opportunity “to 

elect representatives of their choice.”  52 U.S.C. 10301(b).  To this end, “[t]he extent to which 

members of a protected class have been elected to office in the State or political subdivision is 

one circumstance which may be considered.”  Id. (emphasis added).  If the fact that minority 

candidates themselves failed to win elections were sufficient to prove a Section 2 violation, then 

the extent to which they have been elected would not just be one circumstance among many to 

be considered.  It would be dispositive. 

Additionally, Congress went out of its way in Section 2 to provide that “nothing in this 

section establishes a right to have members of a protected class elected in numbers equal to their 

proportion in the population.”  52 U.S.C. 10301(b).  Interpreting this language, the Supreme 
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Court has said that Section 2 is “not a guarantee of electoral success for minority-preferred can-

didates of whatever race,” black or white.  Johnson v. De Grandy, 512 U.S. 997, 1014 n.11 

(1994).  Instead, the Court has called Section 2 a guarantee of “equality of opportunity.”  Id. 

Contrary to the Supreme Court’s interpretation of Section 2, Plaintiffs would have this 

Court look only to electoral contests between a white candidate and a black candidate.  Indeed, 

the gravamen of Plaintiffs’ claim is that black voters’ representation on the Arkansas Court of 

Appeals and the Arkansas Supreme Court is out of proportion with their share of the population.  

To find that this suffices to plead a Section 2 claim would be at odds with Section 2’s disclaimer 

of a right to proportional representation by minority candidates.  See NAACP, Inc. v. City of Ni-

agara Falls, 65 F.3d 1002, 1016 (2d Cir. 1995) (failing “to analyze white-white elections” would 

“be in tension with the Voting Rights Act’s directive that members of a protected class have no 

right to proportional representation”).  Section 2’s text makes clear that Plaintiffs cannot state a 

Section 2 claim solely by alleging that minority candidates lose.  Because Plaintiffs have tried to 

do that, this Court should dismiss the Amended Complaint. 

Judicial interpretations of Section 2 support this understanding of its pleading require-

ments.  Many courts, for example, have made clear that white candidates can be “representatives 

of [a minority’s] choice.”  52 U.S.C. 10301(b).  The Supreme Court has held jurisdictions did not 

violate Section 2 on the basis, in part, of lower-court factual findings that “black voters” had “the 

ability . . . to elect both black and white candidates of their choice.”  Voinovich v. Quilter, 507 

U.S. 146, 151 (1993) (emphasis added) (alteration omitted); see id. at 158 (reversing district 

court’s finding of Section 2 violation partially on basis of that factual finding).  In a concurrence 

in a subsequent case, Justice Kennedy made the point more directly:  “The assumption that ma-

jority-minority districts elect only minority representatives,” or that minority voters only prefer 
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them, “is false as an empirical matter,” and “it would be an affront to our constitutional tradi-

tions” to assume otherwise.  De Grandy, 512 U.S. at 1027 (Kennedy, J., concurring in part and 

concurring in the judgment). 

The Eighth Circuit and other courts of appeals agree that white candidates can be minor-

ity voters’ representatives of choice.  See, e.g., Cottier v. City of Martin, 604 F.3d 553, 560 (8th 

Cir. 2010) (en banc) (affirming district court decision finding no Section 2 liability on the basis 

of district court’s factual finding that in “races with white-only candidates . . . the Indian-pre-

ferred candidate won” frequently); Lewis, 99 F.3d at 610 (“[T]o our knowledge, no court has 

held that a white candidate cannot, as a matter of law, be a minority-preferred candidate . . . .”); 

Niagara Falls, 65 F.3d at 1016 (“We decline to adopt an approach precluding the possibility that 

a white candidate can be the actual and legitimate choice of minority voters.  Such an approach 

would project a bleak, if not hopeless view of our society . . . .”).  In a two-way election, a mi-

nority’s representative of choice is simply whomever the minority casts the most votes for.  See 

Niagara Falls, 65 F.3d at 1018-19. 

Given this consensus that white candidates can be minority voters’ preferred representa-

tives, without considering the results of all Arkansas appellate judicial elections—including elec-

tions with only white candidates—it is impossible to conclude that minority voters “have less op-

portunity than other members of the electorate to . . . elect representatives of their choice.”  52 

U.S.C. 10301(b); see Cottier, 604 F.3d at 560 (holding that minority-preferred white candidates’ 

success can negate proof that minority candidates themselves almost always lose).  “[I]t is 

simply not possible for the district court to determine whether” black voters in Arkansas have 

less opportunity than white voters to elect the appellate judges of their choice “[w]here the re-

sults of not even a majority . . . of elections are considered.”  Lewis, 99 F.3d at 608; see Niagara 
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Falls, 65 F.3d at 1016-17 (approving of district court that had “analyze[d] white-white elections 

. . . to determine whether whites voted as a bloc to defeat blacks’ preferred candidates”).  Other-

wise, it may well be that in the overwhelming majority of races in which only white candidates 

run, black voters’ “representatives of choice” usually win.  Therefore, to allege that Arkansas’s 

methods of electing appellate judges violates Section 2, Plaintiffs must allege that in the bulk of 

appellate judicial elections the “representatives of their choice” are usually defeated. 

Plaintiffs flout this pleading requirement.  Simply put, Plaintiffs have not alleged that 

black voters’ preferred candidates usually lose, or that white voters’ preferred candidates usually 

win.  They have alleged only that in a small, unusual subset of appellate judicial races in which a 

black candidate ran against a white candidate—indeed, a subset of three races in which a single 

candidate, Judge Griffen, ran against a white candidate—the candidate preferred by black voters 

lost.  That does not state a Section 2 claim; rather, it is just the sort of allegation of “the mere loss 

of an occasional election” that the white-bloc-voting Gingles precondition was designed to weed 

out.  478 U.S. at 51.  Assuming the Amended Complaint’s allegations are true, Plaintiffs have 

not stated a claim that Arkansas’s system of electing appellate judges violates Section 2. 

B. Plaintiffs inadequately plead the first and second Gingles preconditions. 

In addition to failing to make any allegations about the lion’s share of appellate judicial 

elections in Arkansas, the Amended Complaint should be dismissed because Plaintiffs’ conclu-

sory, factually bare allegations fail to state a claim.  The first Gingles precondition requires 

Plaintiffs to allege that the minority they represent is sufficiently large and geographically com-

pact to constitute a majority in one single-member district for the Arkansas Supreme Court and 

two single-member districts for the Court of Appeals.  Their allegation on this front is simply a 

“legal conclusion” that this Court need not “accept as true,” even when ruling on this motion to 

dismiss.  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  And the few facts that Plaintiffs allege in 
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support of that legal conclusion do not “allow[] the court to draw the reasonable inference” that a 

sufficiently large and geographically compact black population exists to constitute majorities in 

single-member districts.  Id. 

The second Gingles precondition requires Plaintiffs to allege that black voters are politi-

cally cohesive in Arkansas judicial elections.  As with the first precondition, Plaintiffs’ allegation 

that they satisfy the second Gingles precondition is just a legal conclusion.  Here too, the handful 

of facts Plaintiffs allege in support of that conclusion at best make it only conceivable that black 

voters vote cohesively—even assuming that Plaintiffs can plead cohesion solely on the basis of 

elections in which black candidates run.  The Amended Complaint’s “[t]hreadbare recitals of the 

elements of a cause of action” under Section 2 “do not suffice” to state a claim.  Id.  This Court 

should dismiss the Amended Complaint. 

1. Plaintiffs inadequately allege that Arkansas’s black population is suf-

ficiently geographically compact to constitute majorities in single-

member districts. 

The first precondition to stating a Section 2 claim is that “the minority group . . . is suffi-

ciently large and geographically compact to constitute a majority in a single-member district.”  

Gingles, 478 U.S. at 50.  To plead this precondition, Plaintiffs do little more than parrot the very 

words of Gingles.  They assert that “Arkansas’ Black population is sufficiently numerous and ge-

ographically compact to provide for the creation of single-member districts for electing members 

of the Arkansas Supreme Court in which Black voters in at least one district would constitute a 

majority of the voting-age population.”  (Am. Compl. ¶ 41.)  And they assert that “Arkansas’ 

Black population is sufficiently numerous and geographically compact to provide for the creation 

of two single-member districts for electing members of the Arkansas Court of Appeals in which 

Black voters would constitute a majority of the voting-age population in each district.”  (Id. 
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¶ 42.)  Those assertions—simple “recitals of the elements of a cause of action” under Section 

2—are “not entitled to the assumption of truth.”  Iqbal, 556 U.S. at 678-79. 

What facts Plaintiffs do allege cannot meet their pleading burden on the first Gingles pre-

condition.  These facts raise nothing but the “sheer possibility” that Arkansas’s black population 

is sufficiently large and geographically compact to constitute a majority in single-member dis-

tricts for appellate judicial elections.  Id. at 678.  Plaintiffs allege that black voters comprise 15% 

of Arkansas’s voting-age population, that the Arkansas Supreme Court has seven members, and 

that the Arkansas Court of Appeals has twelve.  (Am. Compl. ¶¶ 22, 24, 31.)  Based on those 

numbers and assuming equal population between districts, each supreme-court district would 

contain 14.3% of the State’s population and each court-of-appeals district would contain 8.3% of 

the State’s population.  Thus, to form a bare majority in any one supreme-court district, black 

voters comprising 7.15% of the State’s population—almost half the States’ black population—

would have to be located in that district.  To form a bare majority in any one court-of-appeals 

district, black voters comprising 4.15% of the State’s population—over a quarter of the State’s 

black population—would have to be located in that district. 

Thus, to avoid dismissal, Plaintiffs must allege facts sufficient for this Court “to draw the 

reasonable inference” that it is possible to create one Arkansas Supreme Court district containing 

almost half the State’s black population and two Arkansas Court of Appeals districts each con-

taining over a quarter of the State’s black population.  Iqbal, 556 U.S. at 678.  For this to be pos-

sible, Plaintiffs must allege that the populations in those districts are geographically compact.  It 

will not suffice for them to allege that the district itself is geographically compact.  See LULAC 

v. Perry, 548 U.S. 399, 433 (2006) (holding that district “combin[ing] two farflung segments of a 
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racial group” would not satisfy first Gingles precondition).  To plead that Arkansas’s black popu-

lation is geographically compact, Plaintiffs must allege “more than a sheer possibility” that some 

geographically compact area contains nearly half of Arkansas’s black population, and that two 

geographically compact areas each contain a quarter of Arkansas’s black population.  Iqbal, 556 

U.S. at 678. 

The Amended Complaint does not satisfy that standard.  Plaintiffs’ allegations about 

where black voters live in Arkansas do not allow this Court to draw the reasonable inference that 

Arkansas’s black population is geographically compact.  Their only allegation in this regard is 

that a “significant portion of Arkansas’ Black population lives in either the state capital, Little 

Rock, or in the eastern and southeastern Delta region of the state.”  (Am. Compl. ¶ 23 (emphasis 

added).)  Plaintiffs do not define what they mean by a “significant portion” of Arkansas’s black 

population. 

Assuming the truth of this allegation, it would prove only that some unspecified portion 

of the population of black voters in Arkansas is spread across two different geographic regions.  

That does not create a plausible inference that half Arkansas’s black population lives in one com-

pact area; it barely even makes it conceivable.  Nor does that allegation create a plausible infer-

ence that there are two geographically compact areas, each with over a quarter of Arkansas’s 

black population.  Without alleging what portion of the black population lives in the two regions 

identified, Plaintiffs have offered no “factual matter” sufficient for this Court “to draw the rea-

sonable inference” that Arkansas’s black population can constitute a geographically compact ma-

jority in one of seven supreme-court districts and two of twelve court-of-appeals districts.  Iqbal, 

556 U.S. at 678. 
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2. Plaintiffs inadequately allege that black Arkansas voters vote cohe-

sively in appellate judicial elections. 

The second Gingles precondition is that “the minority group must be able to show that it 

is politically cohesive.”  Gingles, 478 U.S. at 51.  As with the first precondition, Plaintiffs’ asser-

tions on this point are conclusory and unsupported by the sparse factual allegations they muster 

in support of their legal conclusions.  Again parroting the elements of a Section 2 claim, Plain-

tiffs simply allege that “Black voters in Arkansas are consistently politically cohesive across ju-

dicial elections.”  (Am. Compl. ¶ 43.)  That is “a legal conclusion couched as a factual allega-

tion” that this Court need not take as true.  Iqbal, 556 U.S. at 678 (quotation marks omitted).   

In support of that bare legal conclusion, Plaintiffs allege just three facts concerning Ar-

kansas appellate judicial elections.  First, they allege that “[t]here is a positive relationship be-

tween areas of Arkansas with higher Black populations and increased support for Black candi-

dates.”  (Am. Compl. ¶ 43.)  That says nothing about whether black voters vote cohesively in ap-

pellate judicial elections.  It only alleges that they vote for black candidates at higher rates than 

white voters.   

The second and third facts Plaintiffs allege about Arkansas appellate judicial elections are 

of a type.  They allege that in a two-way race for the Arkansas Supreme Court in 2004, Judge 

Griffen “earned the majority of Black voter support.”  (Id. ¶ 46.)  And they allege that in a two-

way race for the Arkansas Supreme Court in 2006, Judge Griffen “earn[ed] a significant majority 

of Black voter support.”  (Id. ¶ 47.)  For the reasons already discussed, this Court should dismiss 

the Amended Complaint because of Plaintiffs’ singular focus on elections involving Judge 

Griffen.  See supra Part II.A. 

Moreover, even setting aside that aspect of the Amended Complaint’s deficiencies, Plain-

tiffs’ allegations of “majority” and “significant majority” support in two-way races fall far short 
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of alleging that black voters vote cohesively in appellate judicial elections.  It is mathematically 

inevitable that in any two-way race, one candidate or the other would receive a majority of black 

voters’ support.  But the political-cohesion precondition requires more.  Its point is to “establish 

that the minority has the potential to elect a representative of its own choice in some single-mem-

ber district.”  Growe v. Emison, 507 U.S. 25, 40 (1993).  Given Plaintiffs’ own allegations of 

white bloc voting against black candidates, if only a mere “majority” or even a “significant ma-

jority” of black voters tended to prefer black judicial candidates, creating single-member, major-

ity-black appellate judicial districts would not ensure that black voters had the potential to elect 

black candidates.   

Courts presented with similarly thin allegations of cohesion have dismissed Section 2 

suits for failure to state a claim.  In NAACP v. Snyder, 879 F. Supp. 2d 662 (E.D. Mich. 2012), a 

three-judge panel dismissed a complaint whose allegations of cohesion were “limited to una-

dorned, conclusory statements that Latino-American voters are ‘politically cohesive.’”  Id. at 

674.  Snyder explained that although “Plaintiffs need not present us with a full factual basis to 

support political cohesiveness, they are required to assert something beyond mere perfunctory 

statements.”  Id. at 674-75.  Other courts are in accord.  See, e.g., Broward Citizens for Fair 

Dists. v. Broward Cty., No. 12-60317-CIV, 2012 WL 1110053, at *7 (S.D. Fla. Apr. 3, 2012) 

(holding that “bare assertion that [minority] voters are politically cohesive” “fail[ed] to ade-

quately plead political cohesion”).  

As with the first Gingles precondition, Plaintiffs’ allegations of the second Gingles pre-

condition are mere legal conclusions.  Because of these failures to adequately plead a Section 2 

claim, this Court should do what district courts around the country have done when faced with 

similarly deficient Section 2 complaints—grant Defendants’ motion to dismiss. 
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III. Plaintiffs’ proposed remedies for restructuring Arkansas Supreme Court elections 

are impermissible as a matter of law. 

Plaintiffs ask this Court to enjoin at-large elections of the Arkansas Supreme Court and to 

apportion it into single-member districts or, alternatively, to require Arkansas to adopt a cumula-

tive-voting scheme for electing supreme court justices.  (See Am. Compl. ¶ 41; id. at 20 (prayer 

for relief).)  This Court lacks the power to order either remedy.  Pleading a permissible remedy is 

part of a Section 2 plaintiff’s prima facie case.  Even “at the initial stage of the Gingles precondi-

tion analysis, the plaintiffs are . . . required to produce a potentially viable and stable solution” to 

show they satisfy Gingles’s first factor.  Bone Shirt v. Hazeltine, 461 F.3d 1011, 1019 (8th Cir. 

2006); see Nipper v. Smith, 39 F.3d 1494, 1531 (11th Cir. 1994) (en banc) (“A district court must 

determine as part of the Gingles threshold inquiry whether it can fashion a permissible remedy in 

the particular context of the challenged system.”).  Therefore, at the very least, this Court should 

dismiss Plaintiffs’ claim to the extent it relates to the Arkansas Supreme Court because Plaintiffs 

have failed to plead a remedy that this Court can order. 

Regarding Plaintiffs’ request that this Court create districts for the Arkansas Supreme 

Court, every court of appeals to consider the question has held federal courts may not fashion 

districts for courts that States choose to elect at-large.  See Cousin v. Sundquist, 145 F.3d 818, 

827-28 (6th Cir. 1998); Davis v. Chiles, 139 F.3d 1414, 1421-22 (11th Cir. 1998); Milwaukee 

Branch of the NAACP v. Thompson, 116 F.3d 1194, 1200-01 (7th Cir. 1997); So. Christian Lead-

ership Conference of Ala. v. Sessions, 56 F.3d 1281, 1296-97 (11th Cir. 1995); Nipper, 39 F.3d 

at 1543-45 (plurality opinion); id. at 1547 (Edmondson, J., concurring in the opinion in part and 

concurring in the result); LULAC v. Clements, 999 F.2d 831, 868-74 (5th Cir. 1993) (en banc).  

That is because, as the courts of appeal have consistently explained, States indisputably have a 

“powerful, indeed dispositive” interest in “matching the boundaries of a court’s jurisdiction to 
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the boundaries of the judges’ electoral base”—an interest often called linkage.  Thompson, 116 

F.3d at 1200.  In other words, States have an interest in linking the territory from which judges 

are elected to the territory over which they have jurisdiction.  At-large electoral systems, like Ar-

kansas’s system for electing supreme court justices, provide for such linkage.  Each justice has 

statewide jurisdiction, which is linked to each justice’s statewide electoral territory.  By contrast, 

districting would sever the link between justices’ statewide jurisdiction and the large majority of 

the State, meaning that justices would be elected by only a fraction of the voters over whom they 

have jurisdiction. 

Courts find that linking judges’ jurisdiction to the voters who elect them simultaneously 

promotes the goals of accountability and judicial independence.  Linkage makes judges account-

able to everyone over whom they have jurisdiction.  See, e.g., Cousin, 145 F.3d at 827 (“[L]ink-

age ensures that . . . the entire electorate which will be subject to [a] judge’s jurisdiction has the 

opportunity to hold him or her accountable at the polls.”).  And while promoting accountability, 

linkage also promotes judicial independence.  “Larger jurisdictions . . . free the judge to follow 

the law dispassionately” by “diluting the reaction to individual decisions.”  Thompson, 116 F.3d 

at 1201.  Electing judges from smaller districts, by contrast, “increase[s] the potential for ‘home 

cooking’” in cases that particularly affect a judge’s local constituency.  Nipper, 39 F.3d at 1544. 

The particular remedy that Plaintiffs propose that this Court devise—a supreme-court dis-

trict designed to elect a justice of a particular race—would uniquely harm the accountability and 

judicial independence that linkage serves.  Under Plaintiffs’ proposed system, one justice would 

be primarily accountable to black voters; the other six justices would be accountable primarily to 

white voters.  The “announced purpose” of this system “would be to assist a predominantly 

black section of the [State] in electing black judges.”  Nipper, 39 F.3d at 1544.  The Supreme 
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Court has described the effect that systems like the one Plaintiffs propose would have on elected 

officials:  “When a district obviously is created solely to effectuate the perceived common inter-

ests of one racial group, elected officials are more likely to believe that their primary obligation 

is to represent only the members of that group, rather than their constituency as a whole.”  Shaw 

v. Reno, 509 U.S. 630, 648 (1993).  With judicial elections in particular, such a system would 

“send[] the message . . . that race matters in the administration of justice.”  So. Christian Leader-

ship Conference, 56 F.3d at 1297.  This Court should not take Plaintiffs’ invitation to so funda-

mentally alter the administration of justice in Arkansas. 

Additionally, Arkansas has the right to choose linkage over districting because it has the 

right to define what sort of office its supreme court justices hold.  “The decision to make juris-

diction and electoral bases coterminous is more than a decision about how to elect state judges.  

It is a decision of what constitutes a state court judge.”  Cousin, 145 F.3d at 827 (quoting LU-

LAC, 999 F.2d at 872).  An Arkansas Supreme Court Justice elected by one of seven districts 

would no longer be an Arkansas Supreme Court Justice; she would be a Supreme Court Justice 

of District Y or Z.  The Voting Rights Act regulates how States elect members of a particular of-

fice, but it does not regulate what a state’s offices are.  It can no more require Arkansas to trans-

form state supreme court justices as a whole into justices of seven individual districts than it can 

require Arkansas to replace the office of governor with a board of district governors.  In short, 

while the “Voting Rights Act covers judicial elections . . . [a State] as a matter of law has the 

right . . . to structure its judicial branch pretty much as [it] thinks best.”  So. Christian Leadership 

Conference, 56 F.3d at 1298 (Edmondson, J., concurring).  Plaintiffs have asked this Court to re-

define the nature of the Arkansas Supreme Court. 
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As an alternative remedy to creating districts for the Arkansas Supreme Court, Plaintiffs 

briefly suggest a system of cumulative voting.  (Am. Compl. at 20 (prayer for relief).)  In a cu-

mulative-voting system, using the Arkansas Supreme Court as an example, each voter would cast 

seven votes and all seven seats on the court would be up for election at once.  A voter could vote 

for seven candidates, or cast all her votes for just one, or otherwise allocate her votes however 

she wanted.  See Nipper, 39 F.3d at 1545.  This Court lacks the power to order that radical 

change in how Arkansas conducts its judicial elections.  No court has ever ordered cumulative 

voting in judicial elections under Section 2; indeed, one of the few courts to ever have ordered 

cumulative voting as a remedy in a nonjudicial-election Section 2 case did so only because it was 

the defendant’s preferred remedy.  See United States v. Vill. of Port Chester, 704 F. Supp. 2d 

411, 447-48, 451-52 (S.D.N.Y. 2010) (acknowledging that cumulative voting was so unknown to 

American voters that the court had to order defendant to adopt an educational program to teach 

voters how to cumulatively vote, but nevertheless ordering cumulative voting out of “deference” 

to the defendant jurisdiction’s preference). 

Besides the remedy’s novelty, Arkansas has powerful interests in not using cumulative 

voting.  As a “practical effect of this remedy,” “judicial colleagues who previously ran for desig-

nated positions” would have to “run against each other,” which would in turn “undermin[e] the 

treasured institution of judicial collegiality.”  Cousin, 145 F.3d at 830; accord Nipper, 39 F.3d at 

1546.  In rejecting cumulative-voting remedies for judicial elections, courts have also found that 

because a cumulative-voting system would require judges seeking reelection to “compete against 

every [other] judge up for reelection,” cumulative voting would “adversely affect the independ-

ence of the judiciary” and “dampen lawyer interest in a judicial career” by making reelection 

much tougher.  Nipper, 39 F.3d at 1546.  A system where judges seek reelection in a single seat 
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against a single opponent, like Arkansas’s current system, gives a strong advantage to incum-

bents, strengthening judicial independence, making judicial offices more attractive, and most im-

portantly, ensuring some measure of institutional continuity.  See id.  Plaintiffs’ proposed cumu-

lative-voting system, by contrast, would open up the possibility that the entire Arkansas Supreme 

Court could turn over every eight years, leaving Arkansans with no continuity from election to 

election. 

For all these reasons, Plaintiffs have not alleged a permissible remedy for their claims of 

Arkansas Supreme Court voting dilution, and there is none that this Court can order.  They in-

stead ask this Court “to abolish a particular form of government” in Arkansas “and to use its im-

agination to fashion a new system.”  Cottier v. City of Martin, 551 F.3d 733, 748 (8th Cir. 2008) 

(Colloton, J., dissenting), vacated on rehearing en banc, 604 F.3d 553 (2010).  At a minimum, 

then, this Court should dismiss with prejudice Plaintiffs’ claims with respect to the Arkansas Su-

preme Court as an impermissible attack on how Arkansas has elected its Supreme Court for 145 

years. 

CONCLUSION 

For the reasons in this brief, the Court should dismiss the Amended Complaint in its en-

tirety.  At the very least, the Court should, because it is barred by sovereign immunity, dismiss 

with prejudice Plaintiffs’ claim against Arkansas, the Board of Election Commissioners, and the 

Board of Apportionment; and the Court should also dismiss Plaintiffs’ claim insofar as it seeks a 

remedy regarding the Arkansas Supreme Court that is unavailable as a matter of law. 
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