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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

MARSHALL DIVISION

WILLIAM SESSION, et al. §

Plaintiffs,

LEAGUE OF UNITED LATIN
AMERICAN CITIZENS-Statewide
(LULAC), WEBB AND CAMERON
COUNTY (Plaintiff Intervenors)

Plaintiffs,

VS.

RICK PERRY, IN HIS OFFICIAL
CAPACITY AS GOVERNOR OF THE
STATE OF TEXAS, et al.

Defendants.

CIVIL ACTION NO. 2:03cv354
CIVIL ACTION NO. 2:03cv380

(consolidated)
(three judge court)

PLAINTIFF LULAC, et al. POST TRIAL BRIEF

I. Introduction

A. "Results or effects test of Section 2 of the Voting Rights Act: Focus on

objective census data and election returns.

The trial of this case was permeated with claims of"partisan politics" and "partisan

elections". The Defendant State of Texas takes the position that the redistricting process

was motivated by a partisan controlled legislature simply exercising their right, as the

majority party, to redistrict to the advantage of their party and that there were no racial

motives involved in the line drawing of Plan 1374C. Motive is irrelevant to Section 2

jurisprudence; effect or results of government action is the issue.
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Section 2 of the Voting Rights Act specifically provides that:

"No voting qualification or prerequisite to voting or standard, practice, or procedure
shall be imposed or applied .... in a manner which results in a denial or
abridgement of the right of any citizen of the United States to vote on account of
race or color..." 42 U.S.C. § 1973. [emphasis added]

In an effort to keep the federal courts from engaging itself in the "political thicket"

of redistricting, the Supreme Court set up an analytical framework that requires this court to

focus on objective data for establishing a violation: Census data and election results. The

essence of a Section 2 claim was interpreted by the Supreme Court in Thornburg v. Gingles,

478 U.S. 30, 47 (1986) by imposing a three prong test:

1. Minorities are sufficiently large and compact to constitute a majority in
single member districts.

2. Minorities are "politically cohesive" ( is there polarized voting -
statistical patterns of minorities and non minorities voting differently)

The white majority votes sufficiently as a block to enable it to defeat the
choice of the minority community.

Gingles at 92

As can be seen, all of these factors are dependent on census data and election

returns; motive is not mentioned at all. Census data will demonstrate whether or not

minority districts can be drawn and objective election returns will demonstrate if there is

racially polarized voting. Party voting and party motive is irrelevant to the analysis:

"All that matters under Section 2 and under the functional theory of vote dilution is
voter behavior, not its explanations." Gingles, at 73. Consequently, the Court
concluded that under the "results test" of [Section] 2, only the correlation between
race of voter and selection of certain candidates, not the causes of the correlation,
matter and that the defendants cannot "rebut that case with evidence of causation or
intent." Gingles at 74.

2
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B. Gingles I.

In this case, the only real issue is thefirst prong of the Gingles test; the State does

not seriously challenge the existence of polarized voting in Texas1 or that whites vote as a

bloc to defeat the choice of the minority community.2 The defendant’s own expert, Dr.

Gaddie, testified that Congressional District (CD) 24 and 23 in Plan 1151C (the court

ordered plan) were districts that were protected by the Voting Rights Act (Gingles I

districts) because Hispanics and Blacks vote together as a cohesive minority group in CD

24 and Hispanics vote as a cohesive group in CD 23 and if these districts are not protected,

whites will vote to defeat the minority preferred candidates, (Gingles II and III)), see pages

10-11, 12, 16-19, 32-33, 39-40 and 113-114 of Keith Gaddie deposition; see also Plaintiff

LULAC et. al. Trial Briefpages 7-8, 10, 13-15.

In fact, the defendants claim that in Plan 1374 they created one new Hispanic district

(CD25) and one new Black (CD9) district. They ignore the fact that CD23, a Hispanic

district was eliminated, as admitted by Dr. Gaddie; they ignore the fact that CDs 24, and 25

were functioning Black districts (Gaddie deposition at page 19 and 38) and that CD10 was a

functioning combined minority district in the existing court ordered plan 1151C.

J The testimony of Dr. Lichtman, Dr. Flores, Dr. Engstrom and the States own expert, Dr. Gaddie,
established that Hispanics, as a group, vote cohesively, Blacks, as a group, vote cohesively, and that Hispanics
and Blacks, as a group, vote cohesively and that whites vote cohesively. The proof was election returns and
regression analysis. As previously mentioned, voting along party lines is irrelevant to proof that voting along
racial lines exist- if voting patterns exist along racial line, then political cohesion as required in Gingles at 73-
74.

2 Indeed, as Justice Scalia has explained, satisfying Gingle’s f’n-st and second prongs together

"establish[es] that the minority has the potential to elect a representative of its own choice in some single-
member district," and satisfying the second and third prongs together establish[es] that the challenged
districting [plan] thwarts a distinctive minority vote by submerging it in a larger white voting population...
unless these points are established, there neither has been a wrong nor can be a remedy." Growe v. Emison,
507 U.S. 25, 40-41 (1993)
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Using objective census data, minorities must prove they can be aggregated to

create, in this case, at least one more Congressional District (CD) than the State has created

to reflect the proportion of their population. In Johnson v De Grandy, 512 U.S. 997 (1994),

the Supreme Court held that, in the context of challenging a redistricting plan under Section

2, plaintiffs must prove that they can draw more than the number of minority districts than

were drawn by the defendants. Id at 1008. As Justice O’Connor explained, proportionality

"is always relevant evidence in determining vote dilution..." Id at 1025 (O’Connor, J.,

concurring).

Focusing on census data and election returns, the objective evidence in this case

established the following:

1. Hispanics can draw seven (7) CD’s in which they are a majority of the
citizen voting age population. See Exhibit 2 submitted by GI Forum.

2. Blacks already have, under the existing court ordered Planl 151C, four (4)
districts (CD’s 18, 24, 30 and 25)3 in which they elect candidates of their
choice, ld. Gaddie deposition cited above.

3. Hispanics and Blacks, as a cohesive minority group, have 12 CD’s4 in the
court ordered plan, 1151 C, in which, as a group, they elect candidates of
their choice. See Plaintiff LULAC Exhibit 1.

Again, focusing on the objective census data and election returns, Plan 1374C

does the following:

I. Hispanics are a majority of the citizen voting age population (CVAP) in
only six (6) districts (see Gaddie Report Table on CVAP attached to his
report);

3 Dr. Lichtman produced a district in Dallas with a Black voting age population of over 50% which is more

than is necessary to establish a functioning Black district. The undisputed testimony also proved that CD25 in
Houston in the existing court ordered plan is a functioning Black district.

4 CD’s 10,15,16,18,20,23,24,25,27,28,29, and 30.
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Reduces the number of effective Black CD’s to three (3), CD’s 18, 30,
and 9 (the State admits that the new CD 9 is intended to compensate for
the old CD 24 and 25); See Gaddie deposition at page 19 and 38.

Reduces the number of effective combined minority CD’s from 12 to 9.5

Therefore, using objective census data and election returns, the Gingles I prong has

been established as define by Johnson v. DeGrandy, 512 U.S. 997, 1007 (1994) because

Hispanics, Blacks and Hispanics and Blacks as a combined minority group have shown they

can produce more districts than were drawn by Plan 1374.6 When the manipulation of

district lines lead to a dilution or retrogression of the political strength for the minority

group, a Section 2 violation is established. Ketchum v. Byrne, 740 F. 2d 1398 (7th Cir. 1984)

cert. denied subnom, City Council of Chicago v. Ketchum, 471 U.S. 1135 (1984). Ketchum

makes it clear that this court can still review the plan for retrogression within the context of

a Section 2 claim. Retrogression can be a fact leading to a finding of vote dilution, ld.

Preclearance by the Department of Justice is of no consequence to this Court’s review of

1374C under the Voting Rights Act. See Major v. Treen, 574 F. Supp. 325 (E.D. La. 1983)

C. The Dismantling of the 10th Congressional District: "Cracking" the Travis Coun~
Minori~ Communi~

CDIO is the only district that the defendant’s own expert Dr. Gaddie did not admit

was a protected minority district. In the court ordered plan, District 10 in Travis County has

5 In our Trial Brief we argued that the reduction was to nine (9) because of the reduction of the Hispanic voter

in CD 15; at trial the testimony demonstrated the under 1374, the general elections are no longer controlled by
Hispanics. Gaddie’ deposition and LULAC Exhibit 13 see the 2002 General election estimate % of votes cast
by Hispanic below 40%.

6 Hispanics are 27.8 % of the citizen voting age of the population of Texas and therefore, a fairly drawn plan

should produce 7.4 Hispanic CDs; Blacks are 13.2 % of the voting age population of Texas and therefore, a
fairly drawn plan should produce 4.1 CDs; Hispanics and Blacks as a combined minority group comprise 41%
of the voting age population of Texas and therefore, a fairly drawn plan should produce 11.4 CD’s. The
existing court ordered plan closely reflect these proportions except that it does not include a seventh Hispanic
Citizen Voting Age population district.
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a combined minority population of 44.4%. Again, the objective census data and election

returns establish a consistent electoral history of Travis County and Austin, Texas shows

that African-American, Mexican American and Anglo voters have established a N-ethnic

coalition.7 They vote together as a block and usually elect candidates of their choice in

districts and jurisdictions that include the "central Austin" Anglos together with a minority

population concentration comparable, to District 10. Thus minority voters of Austin "pull,

haul, and trade" to find common political ground with some white voters, in an attempt to

hasten the waning racism in American politics. The virtue of such endeavors should not

now be undermined by the State nor its demise tolerated in the enforcement of the Act.

Johnson v. DeGrandy, 512 U.S. 997, 1020 (1994); cited in Georgia v. Ashcroft, 123 S. Ct.

at 2513-14.

Further, unrebutted testimony demonstrated that Senate District 14 with a minority

concentration of about 40% and most of the "central Austin" voting boxes consistently

elects a Mexican American Senator, Gonzalo Barrientos. Similarly, Travis County, with a

combined minority population of 37.6% and including all of the "central Austin" voting

boxes, elects an African-American as County Judge, and two Mexican American women as

County Court-at-Law judges. The Austin Community College District with a combined

minority population of 35.2% and including all of the "central Austin" voting boxes elects a

Mexican American as president of it Board of Trustees. The City of Austin with combined

minority population of just under 40% and including all of the "central Austin" voting

boxes consistently elects a Mexican American and an African-American to the City

Council. The current incumbent for District 10 is the preferred candidate of minority voters

7 See also unrebutted testimony of Commissioner Margret Gomez (Hispanic), and County Judge Sam Bisco

(Black).

6
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even though he is Anglo.

D. The Senate factors: Totality. of Circumstances.

The Zimmer v. McKeithen, 485 F. 2d. 1297 (5t~ Cir.) factors were not challenged by

the defendants in this case and were clearly established by the plaintiffs. Dr. Lichtman, Dr.

Chapa, Dr. Flores, and Dr. Burton testified extensively on the Zimmer Factors and the

defendants offered no evidence to rebut their testimony. Both Dr. Lichtman and Dr. Burton

concluded that under the totality of circumstances, the Zimmer Factors (history of

discrimination, polarized voting, racial appeals in voting, socio-economic stratification

along racial lines, exclusion of minorities from the political process) vote dilution occurs

under Plan 1374C.

LULAC and the NAACP have submitted the analysis of the Senate factors by Dr.

Burton. Dr. Burton reviewed the Senate factors including history of discrimination, the

existence of racially polarized voting, the continuing effects of discrimination, the extent to

which minority candidates have secured election to the positions in question, and others. He

also gave his deposition testimony in which he expanded on his review of how the districts

in Plan 1374C fragmented and packed minority populations to their detriment, especially in

Districts 24, 10, 23 and 15. In summary, Dr. Burton found that African Americans and

Mexican Americans in Texas have experienced a substantial and dramatic history of

discrimination in voting. He also found that minorities in Texas continue to suffer from the

effects of that history in education, health and the like which in turn are manifest in lower

turn-out and participation rates. He found that minorities have historically been

underrepresented in the Texas Congressional delegation. He also examined the districts

created by Plan 1374C and found that cohesive minority communities were unnecessarily
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fractured and in some cases packed to their detriment. In a review of the totality of

circumstances Dr. Burton found that Plan 1374C adversely impacted on Plaintiffs’ ability to

participate in the political process for the election of the Texas congressional delegation.

Plaintiffs are likely to succeed on their Section 2 claims.

Again, this testimony was unrebutted by the defendants.

E. Exclusion of Minori~ Legislators from the Redistricting Process.

This case stands in stark contrast to the factual case in Georgia v. Ashcrof where

minority legislators played key roles in the formulation of policy behind the redistricting

process. In the Texas context, Blacks and Hispanics played no role in the important policy

decisions of redistricting that were made in closed meetings involving the Speaker and key

members of his organization in response to efforts by Majority Leader Delay and his

political man Jim Ellis. Representative Ron Wilson testified that minorities did not

participate in the redistricting process, they were simply shown the plan once it was

finalized. Dr. Gaddie described being summoned to Austin for a very important meeting on

July 2, 2003 in which the district shapes now found in the plan on submission were

considered and finalized. Indeed, Dr. Gaddie states as follows:

13 Q. When you talk about that. July 2nd meeting
14 and you talk about map makers being there, what map
15 makers were there?
16 A. Well, again, the two legislators I recall
17 were Speaker Craddick and Representative King.
18 There was a technician present, other individuals.
19 I can’t remember who they were.
20 Q. Were there any Hispanic or black map makers
21 at that meeting?
22 A. No.
23    Q. Have you ever met with any Hispanic or
24 black map makers?
25 A. No.

Deposition of Keith Gaddie, p. 115.
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F. Dearth of State Policy Coupled With Unnecessary and Illogical Combinations of
Regions

Plan 1374 C -- particularly the districts in South Texas, Austin, Dallas and Houston

demonstrate no state policy. Indeed, Dr. Gaddie conceded that state policy was not part of

the considerations that led to Plan 1374C.

Plaintiffs LULAC et al. are seeking to maintain the level of political participation

established by this Court in its court-ordered redistricting plan, Plan 1151C. Plaintiffs do

not seek to increase the number of minority districts, but rather challenge the reduction of

such districts effectuated by the State’s proposed plan, Plan 1374C. The analysis of Drs.

Lichtman and Burton clearly establish that Hispanics and Blacks are politically cohesive

among and between each other and Plaintiffs have met the Gingles and Zimmer Factors to

establish a violation of Section 2 of the Voting Rights Act.

II. Conclusion

This Court should vigorously enforce the protections of the Voting Rights Act and

enjoin the State of Texas from any further enforcement of Plan 1374C and instead order that

elections proceed under this Court’s redistricting plan, Plan 1151C.
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