
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

 

O. JOHN BENISEK, et al., 
 
  Plaintiffs, 
 
  v. 
 
LINDA H. LAMONE, et al.,  
    
  Defendants. 

* 
 
* 
 
* 
 
* 
 
* 
 
* 

Case No. 13-cv-3233 
 

*     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     * 
 

MOTION FOR PROTECTIVE ORDER TO MODIFY NON-PARTY 
DEPOSITION SUBPOENA SERVED ON ROBERT GARAGIOLA 

 
 For the reasons stated in the accompanying memorandum, Robert Garagiola, a 

former Maryland State Senator, through counsel, moves pursuant to Fed. R. Civ. P. 

45(d)(3)(A) for a protective order modifying the non-party deposition subpoena served 

on him by the Plaintiffs, on the ground that his legislative privilege against compulsory 

evidentiary process protects him from being compelled to testify in this matter about his 

legislative activity.   

A proposed order is attached. 

      Respectfully submitted, 

BRIAN E. FROSH 
Attorney General of Maryland 
 

Dated: January 24, 2017   ___/s/__Jennifer L. Katz______________ 
JENNIFER L. KATZ  (Bar No. 28973) 
SARAH W. RICE (Bar No. 29113) 
Assistant Attorneys General 
Office of the Attorney General 
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200 St. Paul Place, 20th Floor 
Baltimore, Maryland 21202 
(410) 576-7005 (tel.); (410) 576-6955 (fax) 
 jkatz@oag.state.md.us 

 
 KATHRYN M. ROWE (Bar No. 09853) 
 Assistant Attorney General 
      104 Legislative Services Building  

90 State Circle  
Annapolis, Maryland 21401  
(410) 946-5600 (tel.); (410) 946-5601 (fax)  
krowe@oag.state.md.us 

Attorneys for Robert Garagiola 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

 

O. JOHN BENISEK, et al., 
 
  Plaintiffs, 
 
  v. 
 
LINDA H. LAMONE, et al.,  
    
  Defendants. 

* 
 
* 
 
* 
 
* 
 
* 
 
* 

Case No. 13-cv-3233 
 

*     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     * 
 

MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER  
TO MODIFY NON-PARTY DEPOSITION SUBPOENA 

SERVED ON ROBERT GARAGIOLA 
 

 The Plaintiffs have subpoenaed for deposition former Maryland State Senator, 

Robert Garagiola, a non-party in this matter, see Ex. 2, and they seek to depose him on 

matters related to Maryland’s 2011 congressional redistricting.  Because former Senator 

Garagiola has legislative privilege against compulsory evidentiary process issued for the 

purposes of obtaining evidence of his past legislative activity, the subpoena should be 

modified to protect the former senator from testifying about his legislative activities related 

to Maryland’s 2011 congressional redistricting.1   

                                                            
1 The Plaintiffs have represented that in addition to information about former 

Senator Garagiola’s legislative activities, they plan to question him about his campaign to 
represent the Sixth District.    
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BACKGROUND 

The redrawing of the boundaries of congressional districts in Maryland is done by 

ordinary legislation, passed in the ordinary manner, although it is developed and introduced 

by the Governor.  For this reason, the Maryland Attorney General’s Office has consistently 

advised that the bill specifying congressional districts, like most bills, may be petitioned to 

referendum. 46 Opinions of the Attorney General 90, 90-91 (1961). In fact, the law by 

which the congressional boundaries were drawn in 1961 was petitioned to referendum and 

rejected by the voters in 1962. See Laws of Maryland 1963 at 2251. The 2011 map at issue 

here was enacted as Chapter 1 during a special session of the General Assembly in 2011. 

That bill was also petitioned to referendum, but this time voters approved the redistricting 

plan in the 2012 general election.2  

Governor O’Malley announced the formation of the Governor’s Redistricting 

Advisory Committee (“GRAC”) for the 2011 redistricting process on July 4, 2011.  The 

five-member committee was created to “hold public hearings, receive public comment, and 

draft a recommended plan for the State’s legislative and congressional redistricting.” Press 

Release, Office of the Governor, O’Malley Announces Members of The Governor’s 

Redistricting Advisory Committee (July 4, 2011) available at 

http://www.pgpost.com/1.html (last accessed January 6, 2017).  Former Senator Garagiola 

                                                            
2 The Maryland State Board of Elections website publishes election results. The 

2012 election results for the referred question on the congressional plan, which was 
Question 5, can be found at 
www.elections.maryland.gov/elections/2012/results/general/gen_qresults_2012_4_00_1.
html. The results show that 64.1 percent voted “For” the redistricting plan and 35.9 percent 
voted “Against.” 
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did not serve on the GRAC, nor has he been identified in discovery as being involved in 

the 2011 congressional redistricting process, other than voting for Senate Bill 1 (ECF No. 

104 ¶ 37), see Ex. 3, Defs.’ Resp. to Interrog. 6.  Former Senator Garagiola sought the 

Democratic nomination to represent the newly-drawn Sixth District during the 2012 

primary campaign, and he lost that bid to John Delaney.3  

Given the broad scope of objective evidence the Plaintiffs have received in this case, 

including thousands of pages of non-privileged documents; 76 joint stipulations, including 

stipulations as to the existence of legislators’ public statements, audio files of legislative 

proceedings, demographic and political data files; and draft maps considered by the GRAC, 

the Plaintiffs should not be permitted to invade former Senator Garagiola’s subjective 

legislative motivations and intent in voting for or against the Plan or his speculation about 

others’ legislative intent.4   

ARGUMENT 

FORMER SENATOR GARAGIOLA HAS A TESTIMONIAL PRIVILEGE 

PROTECTING HIM FROM COMPULSORY PROCESS AIMED AT 

DISCOVERING HIS LEGISLATIVE MOTIVE AND INTENT. 

Under Maryland law, as members of the General Assembly, legislators and their 

staff are protected from liability for or inquiry into their legislative activities by an absolute 

                                                            
3 Official elections results are available at  
http://elections.state.md.us/elections/2012/results/primary/gen_results_2012_3_00

806.html 
4 In response to the Plaintiffs’ document subpoena, former Senator Garagiola 

asserted legislative privilege over legislative activities relating to congressional 
redistricting. See Ex. 4, letter from S. Brantley to S. Medlock. 
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constitutional privilege contained in Maryland Declaration of Rights Article 10 and 

Maryland Constitution Article III, § 18. Mandel v. O’Hara, 320 Md. 103, 113 (1990); 

Blondes v. State, 16 Md. App. 165 (1972). This immunity applies to all acts that are 

legislative in nature. Mandel, 320 Md. at 106. “The policy is to free the officer from the 

necessity of submitting [the officer’s] purposes, motives and beliefs to the uncertain 

appraisal of juries or even judges.” Id. This immunity and the attendant legislative privilege 

is not qualified or conditional, but absolute. Id. at 107, 134. 

Maryland legislators are also immune from suit arising from their legislative 

activities and protected from compulsion to testify about their legislative activities under 

federal law.  See Tenney v. Brandhove, 341 U.S. 367, 372-76 (1951) (extending legislative 

immunity and legislative privilege to state legislators as an application of federal common 

law).  In Bogan v. Scott-Harris, 523 U.S. 44, 48-49 (1998), the Supreme Court highlighted 

the “venerable tradition” of protecting State legislators from liability for their legislative 

activities by application of an absolute immunity from suit.  As the Court recognized, 

whether at the federal, state, or local level, “the exercise of legislative discretion should not 

be inhibited by judicial interference or distorted by the fear of personal liability.”  Id. at 52.   

The Fourth Circuit treats a state legislator’s absolute legislative immunity from suit 

and legislative privilege against compulsory evidentiary process as “parallel 

concept[s].”  E.E.O.C. v. Washington Suburban Sanitary Comm’n, 631 F.3d 174, 180 (4th 

Cir. 2011) (hereinafter “WSSC”).  This is because the legislative privilege “exists to 

safeguard . . . legislative immunity and to further encourage the republican values it 

promotes.”  Id. at 181.  Legislative immunity’s “practical import is difficult to overstate.  
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As members of the most representative branch, legislators bear significant responsibility 

for many of our toughest decisions, from the content of the laws that will shape our society 

to the size, structure, and staffing of the executive and administrative bodies carrying them 

out.”  Id. at 181.  See also McCray v. Maryland Dept. of Transportation, 741 F.3d 480, 485 

(4th Cir. 2014); Kensington Volunteer Fire Dep’t, Inc. v. Montgomery Cty., Md., 684 F.3d 

462, 470 (4th Cir. 2012).  

“Absolute immunity enables legislators to be free, not only from ‘the consequences 

of litigation’s results, but also from the burden of defending themselves.’”  Id. (quoting 

Burtnick v. McLean, 76 F.3d 611, 613 (4th Cir. 1996) (quoting Dombrowski v. Eastland, 

387 U.S. 82, 85 (1967))) (emphasis added in WSSC).  And “[b]ecause litigation’s costs do 

not fall on named parties alone,” the Fourth Circuit has explained that legislative “privilege 

applies whether or not the legislators themselves have been sued.”  WSSC, 631 F.3d at 

181.  Accordingly, in the Fourth Circuit, legislative privilege is treated as absolute, and 

where a party seeks “to compel information from legislative actors about their legislative 

activities, they would not need to comply.”  Id. (citing Burtnick, 76 F.3d at 613); see also 

Burtnick, 76 F.3d at 613 (noting that the plaintiff would have to make a prima facie ADEA 

case without testimony from city council members unless they waived the privilege). 

Former Senator Garagiola, as a member of the General Assembly who voted on 

Senate Bill 1, is protected from a legislative privilege from being compelled to testify about 

his legislative motives in voting for Senate Bill 1, or from speculating about others’ 

legislative motives or intent.  In a precisely analogous cause of action challenging state 

legislation on the theory that it was unconstitutional under the First Amendment because it 
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was enacted to retaliate against the plaintiffs for their engagement in certain political 

activities, the Fourth Circuit held that it was error for a trial court to admit the testimony 

of sixteen current and former legislators on the topic of their motivation in enacting the 

statute. South Carolina Education Ass’n v. Campbell, 883 F.2d 1251, 1260 (4th Cir. 1989). 

With regard to the compelled testimony of the legislators about “the content of their 

speeches and the statements made by colleagues in the legislative chamber”; “their motives 

in supporting or opposing various legislative actions”; and their “speculat[ion] about the 

motives of colleagues,” the Fourth Circuit stated, at 1262: 

Such an inquiry is inimical to the independence of the legislative branch and 
inconsistent with the constitutional concept of separation of powers. 
Moreover, probing inquiries by federal courts into the motivations of 
legislatures by calling representatives to testify concerning their motivations 
and those of their colleagues will doubtlessly have a chilling effect on the 
legislative process. 

The Supreme Court has never held that the legislative privilege should yield in a 

challenge to a redistricting law because of the nature of the constitutional claim.  Contrast 

United States v. Gillock, 445 U.S. 360, 373 (1980) (privilege yields in criminal 

prosecutions).  And when discussing types of evidence that may shed light on whether an 

“invidious discriminatory purpose was a motiving factor” of a legislative act in the absence 

of objective direct and circumstantial evidence, the Court was careful to note that while 

there may be “some extraordinary instances” when legislators “might be called to the stand 

at trial to testify concerning the purpose of the official action, . . . even then such testimony 

frequently will be barred by privilege.”   Village of Arlington Heights v. Metropolitan 

Housing Dev. Corp., 429 U.S. 252, 268 (1977) (emphasis added) (discussing methods of 
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proof of intent in equal protection zoning case).  Id.  At the same time, the Court also 

pointed out that it “has recognized, ever since Fletcher v. Peck, 6 Cranch 87, 130-131, 3 L. 

Ed. 162 (1810), that judicial inquiries into legislative or executive motivation represent a 

substantial intrusion into the workings of other branches of government. Placing a 

decisionmaker on the stand is therefore ‘usually to be avoided.’” 429 U.S. at 268 n.18.   

Notably, this is not a case where the Plaintiffs must adduce evidence of subjective 

legislative motivation to prevail.  Rather, the Plaintiffs seek to gather evidence of subjective 

intent when such evidence would be insufficient to prove their claim.  (ECF No. 88 at 33-

34.)  This Court has held that plaintiffs must prove their cause of action through objective 

evidence of intent, not subjective evidence, thus making clear that this is not an 

“extraordinary instance” as contemplated in Village of Arlington Heights.   

Accordingly, to the extent this Court adopts and applies the five-factor test put forth 

by the Plaintiffs’ in their motion to compel legislator testimony in this case, the test weighs 

strongly against compelling either State legislator to testify here.  This five-factor “test 

examines: ‘(i) the relevance of the evidence sought to be protected; (ii) the availability of 

other evidence; (iii) the ‘seriousness’ of the litigation and the issues involved; (iv) the role 

of government in the litigation;’ and (v) the purposes of the privilege.”  Bethune-Hill v. 

Virginia State Bd. of Elections, 114 F. Supp. 3d 323, 338 (E.D. Va. 2015) (involving 

allegations of racial gerrymandering in violation of the Equal Protection Clause) (quoting 

Page v. Virginia State Bd. of Elections, 15 F. Supp. 3d 657, 666 (E.D. Va. 2014) (same)).    

As to relevancy, former Senator Garagiola was not a member of the GRAC, and has 

not been identified through discovery in this case as having been involved in drawing the 
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proposed map.  Thus, to the extent subjective intent of those drafting the legislation even 

is relevant to the Plaintiffs’ claims, former Senator Garagiola would have no relevant 

testimony to provide.  Moreover, this Court has stated that the Plaintiffs “must produce 

objective evidence” of specific intent, (ECF No. 88 at 33-34 (emphasis added)), a type of 

evidence that cannot be adduced through a single legislator who voted for the Plan.  

Second, there is ample other relevant evidence available to the Plaintiffs in this case. The 

Plaintiffs have received through their numerous party and non-party discovery and public 

information act requests thousands of pages of documents, recordings of legislator 

statements, transcripts of public hearings of the GRAC, electronic versions of maps, 

election and voter data, bill files, and draft maps considered by the GRAC.   

This available evidence is consistent with the types of evidence the Supreme Court 

described in Village of Arlington Heights, circumstantial or direct, that a plaintiff could use 

to sufficiently show improper legislative motive. Examples of such evidence include the 

historical background of the legislation, the specific sequence of events leading up to the 

legislation, departures from the normal procedural process, substantive departures, 

“particularly if the factors usually considered important by the decisionmaker strongly 

favor a decision contrary to the one reached.” Additionally, the legislative history may be 

highly relevant, including “contemporary statements by members of the decisionmaking 

body, minutes of its meetings, or reports.” 429 U.S. at 267-68.   
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Finally, although constitutional challenge to a redistricting plan is no doubt a serious 

matter,5 as the Supreme Court, the Fourth Circuit and numerous other courts have 

continuously emphasized, allowing litigants to subject legislators to compulsory process 

should only be allowed in the most extraordinary of circumstances.  “Inquiries into 

congressional motives or purposes are a hazardous matter.”   United States v. O’Brien, 391 

U.S. 367, 383-84 (1968).  Intrusion into the inner workings of a sister branch of government 

should be limited, and allowing depositions of individuals engaged in legislative activity 

after Bogan v. Scott-Harris would be a break with a consistent application in the Fourth 

Circuit of legislative privilege as an absolute testimonial privilege.   

                                                            
5 Notably, the Plaintiffs waited to bring suit until nearly one year after the first 

election under the plan had taken place and did not bring claims involving motives or the 
intent of the legislature until they filed their second amended complaint in March, 2016. 
Compare ECF No. 1 at 3 with ECF No. 44. Therefore while serious, the Plaintiffs have not 
pressed their claims with any particular urgency. 

Case 1:13-cv-03233-JKB   Document 127-1   Filed 01/24/17   Page 9 of 11



10 
 

CONCLUSION 

For the reasons set forth above, this Court should modify the deposition subpoena 

served on Robert Garagiola to protect him from testifying about his legislative activities. 

      Respectfully submitted, 

BRIAN E. FROSH 
Attorney General of Maryland 
 

Dated: January 24, 2017   ___/s/__Jennifer L. Katz______________ 
JENNIFER L. KATZ  (Bar No. 28973) 
SARAH W. RICE (Bar No. 29113) 
Assistant Attorneys General 
Office of the Attorney General 
200 St. Paul Place, 20th Floor 
Baltimore, Maryland 21202 
(410) 576-7005 (tel.); (410) 576-6955 (fax) 
 jkatz@oag.state.md.us 

 
 KATHRYN M. ROWE (Bar No. 09853) 
 Assistant Attorney General 
      104 Legislative Services Building  

90 State Circle  
Annapolis, Maryland 21401  
(410) 946-5600 (tel.); (410) 946-5601 (fax)  
krowe@oag.state.md.us 

Attorneys for Robert Garagiola  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

 

O. JOHN BENISEK, et al., 
 
  Plaintiffs, 
 
  v. 
 
LINDA H. LAMONE, et al.,  
    
  Defendants. 

* 
 
* 
 
* 
 
* 
 
* 
 
* 

Case No. 13-cv-3233 
 

*     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     * 

DEFENDANTS’ SUPPLEMENTAL RESPONSES TO PLAINTIFFS’  
FIRST SET OF INTERROGATORIES 

Pursuant to Rule 33 of the Federal Rules of Civil Procedure, Defendants Linda H. 

Lamone and David J. McManus, Jr., state as follows for their responses and objections to 

Plaintiffs’ interrogatories: 

PRELIMINARY STATEMENT 

 The Information supplied in these answers is not based solely on the knowledge of 

the executing parties, but also includes the knowledge of their agents, representatives, and 

attorneys, unless privileged.  The language, word usage and sentence structure is that of 

the attorney assisting in the preparation of these Answers and does not purport to be the 

precise language of the executing party.  The Defendants have not yet completed discovery 

or gathering of facts and documents relating to this action and therefore reserve the right 

to revise, correct, add to, supplement, and clarify the responses set forth below. 
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 Each response to the Plaintiffs’ First Set of Interrogatories is made subject to these 

preliminary statements and objections.  By responding to an interrogatory in as complete a 

manner as possible subject to the stated objections, Defendants do not in any way waive 

any applicable objection or the right to seek appropriate protection orders, if necessary. 

GENERAL OBJECTIONS 

1. As to the Interrogatories generally, and as to each and every interrogatory 

individually, Defendants object to the extent that they request information protected by the 

attorney-client privilege, the work product doctrine, the deliberative or executive privilege, 

legislative privilege, or that is otherwise privileged, protected, or exempt from discovery.   

2. Defendants object to these requests to the extent that they request information 

already within the possession and control of Plaintiffs and/or their counsel, on the grounds 

that such requests are duplicative and unduly burdensome.   

3. Defendants object to these requests to the extent that they are overbroad, 

oppressive, duplicative, or cumulative.  

4. Defendants object to these requests to the extent that they are vague, 

ambiguous, fail to specify with reasonable particularity the information sought, or 

otherwise are incomprehensible. 

5. The Defendant objects to these requests to the extent they seek material 

that is not relevant to the subject matter involved in this action or is beyond the scope of 

what is required to be provided by the Federal Rules of Civil Procedure, the local rules of 

this Court, or the Orders of the Court in this matter. 
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6. Defendants object to these requests to the extent that they require the 

Defendants to make legal conclusions and/or presuppose legal conclusions or assume the 

truth of matters that are disputed.   

7. Defendants object to these requests to the extent that the information sought 

is a matter of public record and is equally accessible and available to Plaintiffs, on the 

grounds that compiling such information would impose an unreasonable burden and 

expense upon the Defendants and constitute attorney work product.   

8. In addition to these General Objections, Defendants also state, where 

appropriate, specific objections to individual requests.  By setting forth such specific 

objections, the Defendants neither intends to, nor does, limit or restrict or waive the General 

Objections, which shall be deemed incorporated in each of the responses to the specific 

requests. 

 Without waiving, subject to, and notwithstanding these General Objections, 

Defendants provide the following:  

SPECIFIC OBJECTIONS AND ANSWERS 

INTERROGATORY NO. 1: Identify all persons and entities who reviewed or had 

access to the final or any interim or alternative drafts of the Proposed Congressional Plan, 

other than the members of the GRAC, members of the General Assembly, and the 

Governor prior to the final draft of the Proposed Congressional Plan being made available 

to the general public. 
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 ANSWER TO INTERROGATORY NO. 1: The Defendants object to this 

interrogatory on the grounds that it is vague, overly broad, and unduly burdensome.  

Without waiving these objections, the Defendants believe, as of the date of this answer, 

that the following persons reviewed or had access to the final or any interim or alternative 

drafts of the Proposed Congressional Plan prior to the final draft of the Proposed 

Congressional Plan being made available to the general public: 

1. Patrick Murray, former legislative aide to Senate President Thomas v. Mike Miller.   

2. Yaakov Weissman, legislative aide to Senate President Thomas v. Mike Miller. 

3. Jeremy Baker, legislative aide to House Speaker Michael E.  Busch. 

4. Joseph Bryce, aide to former Governor Martin O’Malley. 

5. John McDonough, former Secretary of State in the administration of former 
Governor Martin O’Malley 

6. Hon. Daniel Friedman, former Assistant Attorney General serving as Counsel to the 
General Assembly. 

7. Michele Davis, Senior Policy Analyst, Department of Legislative Services. 

8. Karl Arro, former Executive Director, Department of Legislative Services. 

9. Bruce E. Cain, Ph.D., Professor, Stanford University, Y2E2 Building, Room 173 
473 Via Ortega, Stanford, CA 94305-4225, (650) 725-1320, consultant hired in 
anticipation of litigation by the Office of the Attorney General. 

With the exception of Bruce E. Cain, whose contact information is provided, all identified 

persons are represented by the Office of the Attorney General in connection with this 

matter, and all correspondence should be directed to undersigned counsel. 

INTERROGATORY NO. 2: If you contend that the General Assembly of Maryland, 

the GRAC, and/or the Governor did not intend to burden the representational rights of 
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certain citizens and/or to dilute the voting strength of certain citizens because of how they 

voted in the past or because of the political party with which they had affiliated, state the 

factual basis for your contention and identify all facts, documents, and communications 

related to your contention. 

ANSWER TO INTERROGATORY NO. 2:  The Defendants object to this 

interrogatory on the grounds that it is a premature “contention interrogatory” and it 

requests all facts, documents, and communications concerning defenses to matters alleged 

in the second amended complaint when discovery has not concluded.  See Fed. R. Civ. P. 

33(a)(2).  The Defendants further object because the interrogatory calls for statements of 

subjective intent of legislators acting within their legislative capacities in enacting 

legislation, which is information protected by legislative privilege.  The Defendants 

additionally object because the interrogatory is vague and not reasonably particular, as 

there is no definition of “certain citizens” or “representational rights.”  Without waiving 

any objections, the Defendants state that each district in the Proposed Congressional Plan 

achieved precise mathematical equality of population consistent with the No 

Representation Without Population Act, except for District Eight, which has one fewer 

person.  Therefore, the vote of each citizen of Maryland has equal strength as the vote of 

each other citizen in Congressional elections under the current plan. 

SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 2:  The Defendants 

object based on relevance because the interrogatory calls for statements of subjective 

intent of individuals acting within their legislative capacities in proposing, creating, and 

enacting legislation, which is information protected by legislative privilege.  The members 
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of the GRAC and the Governor, through counsel, have expressed their intent to assert 

legislative privilege over information about their legislative activities, and the Defendants 

have no independent knowledge of the subjective intent of the members of the General 

Assembly, the members of the GRAC, or the Governor as it relates to the Proposed 

Congressional Plan.  The Defendants additionally object because the interrogatory is 

vague and not reasonably particular, as there is no definition of “certain citizens” or 

“representational rights.”  Without waiving any objections, the Defendants state that each 

district in the Proposed Congressional Plan achieved precise mathematical equality of 

population consistent with the No Representation Without Population Act, except for 

District Eight, which has one fewer person.  Therefore, the vote of each citizen of 

Maryland has equal strength as the vote of each other citizen in Congressional elections 

under the current plan.  The Defendants further identify the public statements of the GRAC 

in creating the proposed plan that have been produced to the Plaintiffs at MCM002454-

2468.  The Defendants further identify the following objective evidence relating to the 

creation of the Proposed Congressional Plan that has been produced to the Plaintiffs at 

MCM000001-704, MCM000705-906, MCM001135-1389, MCM001390-1391, 

MCM001392-1824, MCM002871-2928, the audio file produced as Exhibit 8 during the 

joint stipulations process (ECF No. 104-11), and statements contained in ECF No. 104 

¶¶ 49-50. 

INTERROGATORY NO. 3: If you contend that the General Assembly of Maryland, 

the GRAC, and/or the Governor did not use and/or was not influenced by data reflecting 

prior voting patterns, voter history, or party affiliation in deciding where to draw the lines 
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of the Sixth Congressional District under the Proposed Congressional Plan, state the factual 

basis for your contention and identify all facts, documents and communications related to 

your contention. 

ANSWER TO INTERROGATORY NO. 3:  The Defendants object to this 

interrogatory on the grounds that it is a premature “contention interrogatory” and it 

requests all facts, documents, and communications concerning defenses to matters alleged 

in the second amended complaint when discovery has not concluded.  See Fed. R. Civ. P. 

33(a)(2).   

SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 3:  The Defendants 

object because the interrogatory calls for information from legislative actors about their 

legislative activities, which is information protected by legislative privilege.  The members 

of the GRAC and the Governor, through counsel, have expressed their intent to assert 

legislative privilege over information about their legislative activities, and the Defendants 

have no independent knowledge of whether data reflecting prior voting patterns, voter 

history, or party affiliation was used by or influenced the members of the General 

Assembly, the members of the GRAC, or the Governor in deciding where to draw the lines 

of the Sixth Congressional District under the Proposed Congressional Plan.  Without 

waiving any objections, the Defendants identify the following objective evidence relating 

to the creation of the Proposed Congressional Plan that has been produced to the Plaintiffs 

at MCM000001-704, MCM000705-906, MCM001135-1389, MCM001390-1391, 

MCM001392-1824, MCM002454-2468, MCM002871-2928, the audio file produced as 
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Exhibit 8 during the joint stipulations process (ECF No. 104-11), and statements contained 

in ECF No. 104 ¶¶ 49-50. 

INTERROGATORY NO. 4: If you contend that the General Assembly’s, the 

GRAC’s, and/or the Governor’s consideration of data reflecting prior voting patterns, voter 

history, or party affiliation did not affect the drawing of the lines of the Sixth Congressional 

District in such a way that such consideration altered the outcome of the congressional 

elections in the Sixth Congressional District after 2011, state the factual basis for your 

contention and identify all facts, documents and communications related to your 

contention. 

ANSWER TO INTERROGATORY NO. 4:  The Defendants object to this 

interrogatory on the grounds that it is a premature “contention interrogatory” and it 

requests all facts, documents, and communications concerning defenses to matters alleged 

in the second amended complaint when discovery has not concluded.  See Fed. R. Civ. P. 

33(a)(2).   

SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 4:  The Defendants 

object because the interrogatory calls for information from legislative actors about their 

legislative activities, which is information protected by legislative privilege.  The members 

of the GRAC and the Governor, through counsel, have expressed their intent to assert 

legislative privilege over information about their legislative activities, and the Defendants 

have no independent knowledge whether data reflecting prior voting patterns, voter 

history, or party affiliation was considered by the members of the General Assembly, the 

members of the GRAC, or the Governor in such a manner that it affected the drawing of 
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the lines of the Sixth Congressional District in such a way that such consideration altered 

the outcome of the congressional elections in the Sixth Congressional District after 2011.  

Further, the Defendants state that it is not possible to determine whether the General 

Assembly’s, GRAC’s, and/or Governor’s consideration of any particular data source had 

an effect on any particular election outcome to a reasonable degree of certainty.  Without 

waiving any objections, the Defendants identify the following objective evidence relating 

to the creation of the Proposed Congressional Plan that has been produced to the Plaintiffs 

at MCM000001-704, MCM000705-906, MCM001135-1389, MCM001390-1391, 

MCM001392-1824, MCM002454-2468, MCM002871-2928, the audio file produced as 

Exhibit 8 during the joint stipulations process (ECF No. 104-11), and statements contained 

in ECF No. 104 ¶¶ 49-50.  The Defendants further identify Senate Bill 1; elections 

outcomes data for 2012, 2014, and 2016 available at the State Board of Elections website; 

and documents provided to the Plaintiffs in response to subpoenas served on Senate 

President Thomas V. Mike Miller, Jr., and the Maryland Public Information Act request 

issued to the Department of Legislative Services, which documents also have been 

provided to Defendants. 

INTERROGATORY NO. 5: If you contend that there are any justifications for the 

boundaries of the Sixth Congressional District (such as respect for communities of 

interest), state the factual basis for all such justifications and identify all facts, documents, 

and communications supporting all such justifications. 

ANSWER TO INTERROGATORY NO. 5:  The Defendants object to this 

interrogatory on the grounds that it is a premature “contention interrogatory” and it 
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requests all facts, documents, and communications concerning defenses to matters alleged 

in the second amended complaint when discovery has not concluded.  See Fed. R. Civ. P. 

33(a)(2).  Without waiving those objections, the Defendants identify documents produced 

to the Plaintiffs with the Joint Stipulations and in response to Plaintiffs First Request for 

Production of Documents. 

SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 5:  The Defendants 

state that the objectives of the GRAC in creating the Proposed Congressional Plan, which 

included the Sixth District, have been stated in public documents produced to the Plaintiffs 

at MCM002454-2468.  The Defendants further state that each district in the Proposed 

Congressional Plan achieved precise mathematical equality of population consistent with 

the No Representation Without Population Act, except for District Eight, which has one 

fewer person.  The Defendants further identify documents produced at MCM000001-704, 

MCM000705-906, MCM001135-1389, MCM001390-1391, MCM001392-1824, 

MCM002871-2928, the audio file produced as Exhibit 8 during the joint stipulations 

process (ECF No. 104-11), and statements contained in ECF No. 104 ¶¶ 49-50. 

INTERROGATORY NO. 6: Identify all Persons who were involved in planning, 

developing, drawing, and/or approving the Proposed Congressional Plan and any 

alternative plans not adopted. For each Person identified, state that Person’s involvement 

with respect to the Proposed Congressional Plan. 

 ANSWER TO INTERROGATORY NO. 6: The Defendants object to this 

interrogatory on the grounds that it is vague, overly broad, and unduly burdensome.  

Without waiving these objections, the Defendants believe that, in addition to the members 
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of the GRAC and the Governor, the following persons were involved in planning, 

developing, drawing, and/or approving the Proposed Congressional Plan and any 

alternative drafts: 

1. Patrick Murray, in his capacity as legislative aide to Senate President Thomas v. 
Mike Miller, was involved in developing and drawing the Proposed Congressional 
Plan.   

2. Yaakov Weissman, in his capacity as legislative aide to Senate President Thomas v. 
Mike Miller, was involved in developing and drawing the Proposed Congressional 
Plan. 

3. Jeremy Baker, in his capacity as legislative aide to House Speaker Michael E.  
Busch, was involved in developing and drawing the Proposed Congressional Plan. 

4. Joseph Bryce, in his capacity as aide to former Governor Martin O’Malley, was 
involved in developing and drawing the Proposed Congressional Plan. 

5. John McDonough, in his capacity as a high-ranking member of Governor 
O’Malley’s administration and at the request of the Governor, was involved in 
developing and drawing the Proposed Congressional Plan. 

All identified persons are represented by the Office of the Attorney General in connection 

with this matter, and all correspondence should be directed to undersigned counsel.  To the 

extent this Interrogatory seeks information concerning third-party alternative plans, the 

Defendants object on the ground that the request is not relevant to the Plaintiffs’ claims 

and thus exceeds the scope of discovery.  Fed. Rule Civ. P. 26(b)(1).  Without waiving this 

objection, the Defendants identify the third-party plans submitted to the GRAC already 

provided to the Plaintiffs at Bates range MCM000908-1134, and additional documents 

concerning third-party plans produced in response to Plaintiffs’ First Request for 

Production of Documents. 
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INTERROGATORY NO. 7: Identify all experts, consultants, and/or other third 

parties with whom You, the GRAC, the Governor, or members of the Maryland General 

Assembly communicated during the planning, development, and/or preparation of the 

Proposed Congressional Plan and/or any alternative congressional plans not adopted. For 

each expert, consultant, or other third party, state the time period of the Person’s 

involvement. 

 ANSWER TO INTERROGATORY NO. 7:  The Defendants object to this 

interrogatory on the grounds that it is vague, overly broad, not reasonably particular, and 

unduly burdensome.  Without waiving these objections, and to the extent Interrogatory No. 

7 intends to identify persons with whom communications were had specifically concerning 

the drafting of the Proposed Congressional Plan and/or any alternative drafts, the 

Defendants cannot identify any experts, consultants, and/or third parties because the 

Defendants, having made reasonable inquiries, believe that no such communications took 

place.  To the extent this Interrogatory seeks information concerning third-party alternative 

plans submitted to the GRAC that were not adopted, the Defendants object on the ground 

that the request is not relevant to the Plaintiffs’ claims and thus exceeds the scope of 

discovery. Fed. Rule Civ. P. 26(b)(1).   

 INTERROGATORY NO. 8: If you contend that Plaintiffs’ complaint is barred, in 

whole or part, by the doctrine of laches, state the factual basis for your laches defense and 

identify all facts, documents, and communications related to your laches defense. 
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ANSWER TO INTERROGTORY NO. 8: The Defendants object to this 

interrogatory on the grounds that it is a premature “contention interrogatory” and it requests 

all facts, documents, and communications concerning defenses to matters alleged in the 

second amended complaint when discovery has not concluded.  See Fed. R. Civ. P. 

33(a)(2).  Without waiving those objections, the Defendants identify all of the Plaintiffs’ 

pleadings filed in this lawsuit. 

SUPPLEMENTAL ANSWER TO INTERROGTORY NO. 8: The Defendants state 

that the particular cause of action presented for the first time in the Plaintiffs’ Second 

Amended Complaint, filed March 3, 2016, was brought nearly four and a half years after 

the enactment of the challenged legislation and approximately sixteen months after the 

2014 Gubernatorial Election was held on November 4, 2014.  Moreover, the initial 

Complaint in this matter was filed November 5, 2013, nearly one year after the first 

Presidential Election under the plan took place on November 6, 2012 and approximately 

sixteen months after the appeal in Gorrell v. O’Malley was affirmed for lack of standing in 

the Fourth Circuit.  Gorrell v. O’Malley, 474 F. App’x 150, 151 (4th Cir. Jul. 12, 2012) 

(unpublished).  Further, Plaintiffs have named only the State Board of Elections Chair and 

State Administrator of Elections as defendants in this action.   

The Defendants also state that the initial complaint stated that plaintiffs’ claims did 

“not rely on the reason or intent of the legislature” and that the requested relief “does not 

include changing the overall . . . partisan make-up of the enacted districts.”  Defendants 

further state that they relied on these and other statements made in the Complaint to their 

detriment. 
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  The Defendants identify the Plaintiffs’ pleadings filed in this lawsuit as ECF Nos. 

1, 11, and 44.  The Defendants further identify all statements made by Stephen M. Shapiro 

to the public or Maryland governmental officials and entities. 

INTERROGATORY NO. 9: If you contend that Plaintiffs’ complaint is barred, in 

whole or part, by the doctrine of waiver, state the factual basis for your waiver defense and 

identify all facts, documents, and communications related to your waiver defense. 

ANSWER TO INTERROGTORY NO. 9: The Defendants object to this 

interrogatory on the grounds that it is a premature “contention interrogatory” and it requests 

all facts, documents, and communications concerning defenses to matters alleged in the 

second amended complaint when discovery has not concluded.  See Fed. R. Civ. P. 

33(a)(2).  Without waiving those objections, the Defendants identify all of the Plaintiffs’ 

pleadings filed in this lawsuit. 

SUPPLEMENTAL ANSWER TO INTERROGTORY NO. 9: The Defendants state 

that the particular cause of action presented for the first time in the Plaintiffs’ Second 

Amended Complaint, filed March 3, 2016, was brought nearly four and a half years after 

the enactment of the challenged legislation and approximately sixteen months after the 

2014 Gubernatorial Election was held on November 4, 2014.  Moreover, the initial 

Complaint in this matter was filed November 5, 2013, nearly one year after the first 

Presidential Election under the plan took place on November 6, 2012 and approximately 

sixteen months after the appeal in Gorrell v. O’Malley was affirmed for lack of standing in 

the Fourth Circuit.  Gorrell v. O’Malley, 474 F. App’x 150, 151 (4th Cir. Jul. 12, 2012) 
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(unpublished).  Further, Plaintiffs have named only the State Board of Elections Chair and 

State Administrator of Elections as defendants in this action.   

The Defendants also state that the initial complaint stated that plaintiffs’ claims did 

“not rely on the reason or intent of the legislature” and that the requested relief “does not 

include changing the overall . . . partisan make-up of the enacted districts.”  Defendants 

further state that they relied on these and other statements made in the Complaint to their 

detriment. 

The Defendants identify the Plaintiffs’ pleadings filed in this lawsuit as ECF Nos. 

1, 11, and 44.  The Defendants further identify all statements made by Stephen M. Shapiro 

to the public or Maryland governmental officials and entities. 

INTERROGATORY NO. 10: If you contend that Plaintiffs’ complaint is barred, in 

whole or part, by the doctrine of estoppel, state the factual basis for your estoppel defense 

and identify all facts, documents, and communications related to your estoppel defense. 

ANSWER TO INTERROGTORY NO. 10: The Defendants object to this 

interrogatory on the grounds that it is a premature “contention interrogatory” and it requests 

all facts, documents, and communications concerning defenses to matters alleged in the 

second amended complaint when discovery has not concluded.  See Fed. R. Civ. P. 

33(a)(2).  Without waiving those objections, the Defendants identify all of the Plaintiffs’ 

pleadings filed in this lawsuit. 

SUPPLEMENTAL ANSWER TO INTERROGTORY NO. 10: The Defendants 

state that the particular cause of action presented for the first time in the Plaintiffs’ Second 

Amended Complaint, filed March 3, 2016, was brought nearly four and a half years after 
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the enactment of the challenged legislation and approximately sixteen months after the 

2014 Gubernatorial Election was held on November 4, 2014.  Moreover, the initial 

Complaint in this matter was filed November 5, 2013, nearly one year after the first 

Presidential Election under the plan took place on November 6, 2012 and approximately 

sixteen months after the appeal in Gorrell v. O’Malley was affirmed for lack of standing in 

the Fourth Circuit.  Gorrell v. O’Malley, 474 F. App’x 150, 151 (4th Cir. Jul. 12, 2012) 

(unpublished).  Further, Plaintiffs have named only the State Board of Elections Chair and 

State Administrator of Elections as defendants in this action.   

The Defendants also state that the initial complaint stated that plaintiffs’ claims did 

“not rely on the reason or intent of the legislature” and that the requested relief “does not 

include changing the overall . . . partisan make-up of the enacted districts.”  Defendants 

further state that they relied on these and other statements made in the Complaint to their 

detriment. 

The Defendants identify the Plaintiffs’ pleadings filed in this lawsuit as ECF Nos. 

1, 11, and 44.  The Defendants further identify all statements made by Stephen M. Shapiro 

to the public or Maryland governmental officials and entities. 

INTERROGATORY NO. 11: Describe all facts, documents, and communications 

supporting the October 4, 2011 statement made by GRAC Chair Jeanne Hitchcock: “The 

map we are submitting today conforms with State and federal law and incorporates the 331 

comments we received from the public during our 12 regional hearings around the State.” 

ANSWER TO INTERROGTORY NO. 11: The Defendants object to this 

interrogatory on the grounds that it is premature and requests all facts, documents, and 
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communications when discovery has not concluded.  Without waiving those objections, 

the Defendants identify documents provided to the Plaintiffs during the joint stipulations 

at Bates ranges MCM000001-704 and MCM000705-906, and the documents responsive to 

Plaintiffs’ sixth request for production of documents. 

INTERROGATORY NO. 12: Describe all facts, documents, and communications 

supporting the statement in the PowerPoint presentation prepared by the GRAC to 

accompany its recommended plan: “Congressional Districts 6 and 8 are drawn to reflect 

the North-South connections between Montgomery County, the I-270 Corridor, and 

western portions of the State.” 

ANSWER TO INTERROGTORY NO. 12: The Defendants object to this 

interrogatory on the grounds that it is premature and requests all facts, documents, and 

communications when discovery has not concluded.  Without waiving those objections, 

the Defendants identify documents provided to the Plaintiffs during the joint stipulations 

at Bates ranges MCM000001-704, MCM000705-906, MCM001135-1389, MCM001392-

1824. 

INTERROGATORY NO. 13: Describe all facts, documents, and communications 

supporting the statement in the PowerPoint presentation prepared by the GRAC to 

accompany its recommended plan: “Public testimony in this region expressed a desire to 

have a Congressional map that better reflects patterns in this region – the growth in 

Southern Maryland from Prince George’s County, and the growth of the suburbs along the 

I-270 Corridor.” 
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ANSWER TO INTERROGTORY NO. 13: The Defendants object to this 

interrogatory on the grounds that it is premature and requests all facts, documents, and 

communications when discovery has not concluded.  Without waiving those objections, 

the Defendants identify documents provided to the Plaintiffs during the joint stipulations 

at Bates ranges MCM000001-704, MCM000705-906, MCM001135-1389, MCM001392-

1824. 

 

BRIAN E. FROSH 
Attorney General of Maryland 
 

       ___/s/__Jennifer L. Katz______________ 
JENNIFER L. KATZ  (Bar No. 28973) 
SARAH W. RICE (Bar No. 29113) 
Assistant Attorneys General 
Office of the Attorney General 
200 St. Paul Place, 20th Floor 
Baltimore, Maryland 21202 
(410) 576-7005 (tel.); (410) 576-6955 (fax) 
 jkatz@oag.state.md.us 

 
Dated: January 13, 2017 Attorneys for Defendants 
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DEPUTY COUNSEL

Jeneruv M. McCoY
ASSTSTANT ATTORNEY GENERAL

D,rno W. Srnvp¡n
ÂSSISTANT ATTORNEY GENER.AL

January t7, 20L7

Stephen M, Medlock
Mayer Brown, LLP

1999 K Street, NW
Washington, DC 20006

Re: Benisek v. Lamone, No. JKB-13-3233 (D, Md.)

Dear Mr" Medlock:

Enclosed are documents in response to the subpoena served on former State
Senator Robert Garagiola. We have also enclosed a privilege log indicating that one
document has been withheld because it is protected under legislative privilege,

Additionally, we object to Request 1 as vague as to what would be
considered "sufficient to show when [he] decided to seek" the Democratic
nomination. We have provided all documents relating to former Senator Garagiola's
interest in running for the Congressional Representative in the 6th District for
Maryland and steps taken in preparation for doing so. Former Senator Garagiola
had no documents in response to Request 6. To the best of former Senator
Garagiola's recollection he was not endorsed by nor received contributions from any
of the persons listed. We note that campaign finance reports showing all
contributions and expenditures for former Senator Garagiola's campaign for
Congress are available on the Federal Election Commission website,

In the interest of privacy, personal emall addresses and phone numbers
contained in produced emails have been redacted as not relevant to the issues in
this case nor likely to lead to relevant evidence. In all cases, however, the name of
the person who sent and/or received the ema¡l is not redacted.

Sincerely,

S ra Benson Bra
Counsel to the General Assembly

ro4 LEGISI-{TIVE SERVICES BUTLDTNG ' 90 STAIE CIRCLE .ÂNNAPOLIS, MARYI-AND 2l4ol-r99t

4to-946-56oo .3ot-97o-56oo ' rtx 4ro-946-56ot .rrv 4ro-946-540r. 3or-97o-t4or
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Benisekv. Lamone
Privilege Log for former Senator Rob Garagiola

Document No. Date Description Reason for Withholding
I 7l8l20rl Email to State delegate re

congressional redistricting
Legislative privilege
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

 

O. JOHN BENISEK, et al., 
 
  Plaintiffs, 
 
  v. 
 
LINDA H. LAMONE, et al.,  
    
  Defendants. 

* 
 
* 
 
* 
 
* 
 
* 
 
* 

Case No. 13-cv-3233 
 

*     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     * 
 

ORDER 
 

Upon consideration of the motion for protective order to modify the non-party 

deposition subpoena served on Robert Garagiola, and opposition thereto, it is this 

___________ day of ____________, 2017, ORDERED:  

That the motion for protective order to modify the non-party deposition subpoena 

is GRANTED, and 

That the subpoena for deposition served on non-party Robert Garagiola shall be 

limited to subjects that do not involve Mr. Garagiola’s legislative activities relating to 

Maryland’s 2011 congressional redistricting.  

 
__________________________  
United States District Judge  
James K. Bredar 
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