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UNITED STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF TEXAS

San Antonio Division

Civil Action No. 11-CV-360-OLG-JES-XR
[Lead Case]

SHANNON PEREZ, et al.,

Vo

STATE OF TEXAS, et al.,

Plaintiffs,

Defendants.

DATE FILED: 12/29/11
DOCUMENT NO. 571

SUPPLEMENTAL JOINT ADVISORY
MEMORANDUM

Comes now, the Texas Conference of Urban
Counties, the County Judges and Commissioners
Association of Texas, and the Texas Association of
Counties (collectively, "the County Organizations"),
and file this Supplemental Joint Advisory
Memorandum.

In. response to the Court’s order of December 22
for the parties to confer with the County
Organizations regarding the Joint Advisory
Memorandum filed by the County Organizations on
December 22, counsel for the political parties
requested a detailed explanation of the objections
raised by the County Organizations. That detail was
provided, with an explanation of the tasks required
to be completed by county officials, the additional
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time needed for each task not provided in the
December 16 schedule requested by the parties and
ordered by the Court, and an explanation of why the
additional time was required. Additionally, the
County Organizations explained the impact of
compliance with the MOVE Act and pre-clearance
under Section 5 of the Voting Rights Act on the
schedule agreed to by the parties, and informed the
parties that relief from such compliance would aid
counties.

On December 26, 2011, several of the parties to
this litigation participated in a conference call with
the County Judges and Commissioners Association
of Texas and the Texas Conference of Urban
Counties. During the call the information provided
to the parties in advance of the call was repeated by
the County Organizations. However, the parties
refused to suggest any schedule changes and insisted
that the County Organizations provide a detailed
schedule in the form issued by the Court on
December 16.

The County Organizations have not previously
suggested a detailed schedule as demanded by the
parties because (1) the County Organizations are not
advocating for any particular election dates, merely
sufficient time in the adopted schedule for counties
to physically be able to comply by conducting the
elections; and (2) the County Organizations are not
in a position to determine the effect of any proposed
changes in election dates on the dates for political
party activities or any other potential negative
impact on the parties in the litigation.
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As has been explained to the parties, the
following amounts of time are required to conduct
the following activities:

¯ After issuance of redistricting plans, 1 - 3
weeks are required to prepare election
precinct boundaries for adoption by
commissioners courts. This time includes
ensuring that there is an available polling
place for each precinct.

¯ After approval of election precinct
boundaries by commissioners courts, 3 - 4
weeks are required to update voter
registration information to be able to print
voter certificates and ballots. While part of
this delay is caused by the required DOJ
pre-clearance, a minimum of two weeks is
required due to the required manual entry
of voter data into the voter registration
system to account for the new precinct
boundaries.

¯ After    updating    voter    registration
information, 2 3 weeks are required to
print voter certificates and ballots. Once the
precincts and candidates are set, counties
generally need 10 days to 2 weeks for ballot
generation, proofing, review by the political
parties, and equipment testing before
ballots can be printed and mailed. Counties
that rely on a vendor to print their absentee
ballots or program their voting equipment
probably need 3 full weeks. There are
relatively few printing vendors registered
with the Secretary of State for the printing
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of ballots, and that fact contributes to this
time.

The maps finally issued by the Court will
determine the actual amount of time needed by
counties. If the final maps differ substantially from
both the maps approved by the Texas Legislature
and the maps previously ordered by the Court, then
counties impacted by those differences will require
more time than set forth above. For that reason,
counties are requesting that any election schedule
ordered by the Court at this time be contingent on
final maps that are substantially similar to the maps
approved by the Texas Legislature or the maps
previously entered by the Court.

Further, the County Organizations have
explained to the parties that, under the present
schedule, counties cannot comply with the MOVE
Act and mail overseas ballots on or before the 45th
day before the primary and runoff elections. The
45th day before the April 3 primary is February 18,
which is a mere 17 days after the last day the Court
may issue maps under the December 16 order. The
45th day before the June 5 runoff is April 21, which
is a mere 5 days after the drawing for ballot places
by the political parties. There is simply no way
counties can comply with the MOVE Act under the
other dates in the Court’s schedule. Any relief from
compliance with the MOVE Act should not include
the addition of days for the receipt and canvassing of
overseas ballots. Such addition of days will push
back other critical dates, and could ultimately have a
devastating effect on municipal and school district
elections. For this reason, the County Organizations
are requesting relief from compliance with the
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MOVE Act, and that no changes be made to the date
for the receipt of overseas ballots to make up for the
non-compliance.

Finally, the County Organizations believe a
waiver of the requirements of section 5 of the Voting
Rights. Act will assist counties in meeting any
schedule ordered by the court. Counties should not
spend significant staff time and expense making
changes to voter registration records and mailing
voter registration certificates for election precincts
that are ultimately rejected by the Department of
Justice. Waiving the pre-clearance requirement for
election precinct changes required to address
redistricting maps entered by the Court would
permit counties to move more quickly in making
changes to voter registration records.

All of the times, caveats and requested relief
communicated to the parties by the County
Organizations are contained in the attached
proposed Order for the Court’s consideration. The
County Organizations have not suggested any
changes to dates applicable to political party
activities.

If the Court were to adopt the proposed Order, it
is the opinion of the County Organizations that
counties in Texas could conduct the elections in
compliance with it. However, the Court should know
that many counties use the same vendors for ballot
preparation, and the ability of vendors to comply
with the time constraints is outside the control of the
counties. In the event counties later learn that those
vendors are unable to comply with the time
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constraints in the proposed Order,
Organizations will inform the Court.

Respectfully submitted,

/s/John B. Dahill w! permission
John B. Dahill, General Counsel

the County
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PROPOSED ORDER1 BY COUNTY
ORGANIZATIONS

The Court is entertaining various issues
pertaining to redistricting of the United States
House of Representatives, the Texas House of
Representatives and the Texas State Senate. In
order to provide the Court time to enter necessary
orders, the following relief is hereby granted. The
following schedule is contingent upon the Court
entering redistricting plans for Texas House, Senate
and Congress on or before February 1, 2012 that are
substantially similar to either (1) the redistricting
plans approved by the Texas Legislature; or (2) the
redistricting plans previously entered by this Court.
If the final redistricting plans differ substantially
from both of those plans, even with regard to a single
county, the Court will receive comments and make
further orders as are necessary to address
compliance issues with the following schedule by any
party or county, if any.

Residency

Therefore, it is ORDERED that for the 2012
elections to the Texas House of Representatives and
Texas Senate a person must be a resident of the

1 This Order is submitted by the Texas Conference of Urban

Counties, the Texas Association of Counties, and the County
Judges and Commissioners Association of Texas (County
Organizations) in response to the demand of the Parties that
County Organizations submit a alternative election schedule. It
has been reviewed by numerous county election officers
including those in Dallas, Harris, Tarrant, Fort Bend and
Bexar counties.
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district the person seeks to represent from February
1, 2012 until the date of the General Election, and,

It is further ORDERED that an incorrect
precinct, district or place designation on an
application for a place on the ballot shall not render
the application invalid if the designation is corrected
on or before February 1, 2012 at 6 p.m. If a
previously filed application indicated a district,
precinct or place designation specifying a particular
map to which that designation applied, or if the
application did not specify a district, precinct, or
place designation, and one is required for the office
sought, the application shall be rejected if not
amended to correct such designation prior to 6 p.m.
February 1, 2012. Any petition submitted in lieu of
filing fee must contain valid signatures of registered
voters of the territory from which the office sought is
elected in the number required by the Texas Election
Code, and must be submitted to the appropriate
filing authority no later than 6:00 p.m., February 1,
2012.

An application for a place on the ballot for the
office of precinct chair shall not be invalid if filed
more than 90 days before the end of the filing period.

Schedule for Reopened Filing Period and
General Primary

The Court hereby adopts and orders this
procedure with respect to the 2012 Primary Election
for federal, state, county and local offices. All those
dates, deadlines or requirements not specifically
adjusted by this order remain as required under
state or federal law:
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a. Subsections (c)-(m) of this Court’s Order of
November 7, 2011 (Docs. 57 and 489) are
vacated. Ballot drawings and delivery of
candidate lists as provided for in that order
are not required until after the close of the
reopened filing period as set forth below.

b. The first day to file an application for a place
on the Primary Ballot during the reopened
filing period as described in Texas Election
Code § 172.023(b) shall be at a future date to
be determined by this Court.

c. An application for a place on the general
primary election ballot during the reopened
filing period must be filed not later than 6
p.m. on February 1, 2012 as described in
Texas Election Code § 172.023(a). All
amendments to previously filed applications
with respect to office, precinct, place or any
other material detail must be completed by
this time. Candidates, and not filing authority
election staff, may amend their applications
by replacing the whole page of such
application that requires changes. Each
submitted page must contain the signature of
the candidate and the date it was signed.
Political parties who make their nominations
by convention and do not hold a primary
election may accept applications until 6:00
p.m., February 1, 2012. Applications filed with
the incorrect authority are deemed to have
been timely received by the correct authority
if the authority who received the application
was the correct authority at the time the
application was originally filed. Applications
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filed with the incorrect authority shall be
forwarded to the correct authority without
delay.

d. The last day a vacancy for an unexpired term
in an office of the state or county government
may occur and appear on the primary ballot,
as described in Texas Election Code
§ 202.004(a), is January 27, 2012.

e. The deadline for the county chair (or secretary
of the county executive committee) to post a
notice on the bulletin board used for posting
notices of the commissioners court’s meetings,
containing the address at which the county
chair and secretary of the county executive
committee will be available to receive
applications on the last day for filing an
application, as described in Texas Election
Code § 172.022, is January 31, 2012.

f. If a candidate withdraws, dies or is declared
ineligible by February 2, 2012, the name is
omitted from the primary ballot as described
Texas Election Code §§ 172.057 & 172.058.

g. The deadline for state chair to deliver certified
list of statewide and multi-county district
candidates to each county chair, as described
in Texas Election Code § 172.028(b), is
February 2, 2012.

h. Deadline for a write-in candidate for the office
of county or precinct chair to file a declaration
of write-in, as described in Texas Election
Code § 171.0231(d), is February 1, 2012.
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i. The deadline for the state or county chair, as
applicable, to receive applications for a place
on the general primary election ballot for an
unexpired term for a vacancy in an office of
the state or county government that occurs on
or before January 27, 2012, as described in
Texas Election Code § 202.004(b) is February
1, 2012.

j. The deadline for county executive committee
to conduct drawing for candidate order on
ballot at the county seat (unless committee
provides by resolution that primary committee
is to conduct drawing), as described in Texas
Election Code § 172.082(c), is February 3,
2012.

k. The deadline the state chair shall deliver the
chair’s list to the secretary of state, and each
county chair shall deliver a copy of the chair’s
list to the county clerk, the state chair, and
the secretary of state as described in Texas
Election Code § 172.029(c), is February 2,
2012.

1. If changes in county election precinct
boundaries are necessary to give effect to a
redistricting plan under Article III, Section
28, of the Texas Constitution, each
commissioners court shall order the changes
on or before February 20, 2012,
notwithstanding Texas Election Code
§ 42.032. The requirements of Texas Election
Code § 42.036 and the requirements of Section
5 of the Voting Rights Act are suspended for
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an order of a commissioner’s court adopted to
comply with this section of this Court’s Order.

m. The first day of the period for voter to submit
an application for an early ballot by mail for
the general primary, or for both the general
primary and the runoff election, as described
in Texas Election Code §§ 84.001(d), (e) &
84.007, shall be February 11, 2012.

n. On or before March 9, 2012, the registrar shall
issue a voter registration certificate to each
voter in the county whose registration is
effective on the preceding November 14 and
whose name does not appear on the suspense
list, as described in Texas Election Code
§ 14.001.

o. Notwithstanding the requirements of the
MOVE Act, the early voting clerk shall mail
general primary ballots to voters subject to
the MOVE Act requirements on or before
March 9, 2012.

p. Because of insufficient time between the
mailing of voter registration certificates as
described in Texas Election Code § 14.001 and
the beginning of early voting, the registrar is
required to comply with Texas Election Code
§14.028 regarding the issuance of a
confirmation notice in accordance with Texas
Election Code § 15.051 on or before July 1,
2012.

q. The 2012 General Primary Election shall
be held on April 3, 2012. All deadlines and
dates specified as changed in this Order, or in
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previously issued orders in this action shall be
observed as provided for in the Texas Election
Code.

r. The deadline for runoff primary candidates to
withdraw from the runoff ballot, as described
in Section 172.059, Election Code is 5 p.m.
April 10, 2012.

s. The local canvass of the general primary for
county and precinct offices by the county
executive committee, as described in Texas
Election Code §§ 172.116(b) and 172.084(b)
shall occur on or before April 11, 2012.

t. The deadline for county chairs to submit
canvassed returns for statewide and district
offices to the state party chair as described in
Texas Election Code §§ 67.007(d) and
172.119(b) is Noon, April 12, 2012.

u. The deadline for the state executive
committees to conduct the canvass of
statewide and district offices with potential
runoffs, and certify these candidates to county
chairs as described in Texas Election Code
§§ 172.120 and 172.121, is 5 p.m., April 14,
2012.

v. The ballot drawing conducted by county
executive committee for all offices on the
primary runoff ballot, as described in Texas
Election Code §§ 172.084(b) and (c) shall occur
no later than 9 a.m., April 16, 2012.

w. The first day of the period for a voter to
submit an application for an early ballot by
mail for the runoff primary, as described in
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Texas Election Code §§84.001(d), (e) &
84.007,shall be April 6, 2012.

x. County and Senatorial District Conventions,
as described in Texas Election Code § 174.063,
shall be held on either April 14 or April 21,
2012 as determined by the State Chair of each
political party.

y. Notwithstanding the requirements of the
MOVE Act, the early voting clerk shall mail
runoff ballots to voters subject to the MOVE
Act requirements on or before May 4, 2012.

z. The 2012 General Primary Runoff
Election shall be held on June 5, 2012.

Therefore, it is ORDERED that for the 2012
elections for federal, state, county and local officers
shall proceed as required under state and federal
law except as provided for above. The State of Texas
through the Secretary of State shall deliver an exact
duplicate of this order to all election officials and
county chairs, to the extent possible, within three
days. The order shall also be posted by the Secretary
of State on its website and the official election
calendar as posted on the Secretary of State’s
website shall be updated to reflect the terms of this
order.

Nothing in this order shall be construed by the
Court or the parties as a waiver of the positions of
each party with respect to the schedule or conduct of
the upcoming election. The parties’ positions as
stated at the December 13, 2011 hearing are
expressly reserved. Additionally, the Republican and
Democratic parties have agreed that is necessary to
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have a primary early enough in April to allow them
to conduct their statutorily required conventions as
previously planned.

SIGNED this day of ,2011.

ORLANDO GARCIA
UNITED STATES DISTRICT JUDGE

And on behalf of:

JERRY E. SMITH
UNITED STATES CIRCUIT JUDGE
U.S. COURT OF APPEALS, FIFTH CIRCUIT

XAVIER RODRIGUEZ
UNITED STATES DISTRICT JUDGE
WESTERN DISTRICT OF TEXAS
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UNITED STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF TEXAS

San Antonio Division

Civil Action No. 11-CV-360-OLG-JES-XR
[Lead Case]

SHANNON PEREZ, et al.,

Vo

STATE OF TEXAS, et al.,

Plaintiffs,

Defendants.

DATE FILED: 12/21/11
DOCUMENT NO. 565

SUPPLEMENTAL JOINT ADVISORY
MEMORANDUM

Comes now, the Texas Conference of Urban
Counties, the County Judges and Commissioners
Association of Texas, and the Texas Association of
Counties (collectively, "the County Organizations"),
and respectfully request the Court to consider the
following comments in issuing any orders impacting
the 2012 primary elections in Texas.

The Texas Conference of Urban Counties is a
non-profit corporation composed of 37 member
counties, representing approximately 80% of the
population of Texas. The Texas Association of
Counties is a Texas non-profit corporation with 253
of the 254 Texas counties as members. The following
associations are represented on the Board of
Directors of TAC: the County Judges and
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Commissioners Association of Texas; the North and
East Texas Judges’ and Commissioners’ Association;
the South Texas Judges’ and Commissioners’
Association; the West Texas Judges’ and
Commissioners’ Association; the Texas District and
County Attorneys’ Association; the Sheriffs
Association of Texas; the County and District Clerks’
Association of Texas; the Texas Association of Tax
Assessor-Collectors; the Texas County Treasurers’
Association; the Justice of the Peace and Constables’
Association of Texas; and the County Auditors’
Association of Texas. The County Judges and
Commissioners Association of Texas is a non-profit
association of all 254 county commissioners .courts,
providing educational, legal and legislative services
to the members of county commissioners courts.
Each of the County Organizations serves its
respective member counties through education
endeavors and through representation before state
and federal governmental entities.

The County Organizations approve of the
planned unified primaries. Bifurcated primaries
would result in increased costs to counties, and
would create confusion among voters.

Despite agreement with the unified primaries,
the County Organizations believe the Order issued
in these consolidated cases on December 16, 2011
(hereinafter, "the Order") imposes on counties
requirements that (1) are impossible to comply with,
or that will be extremely difficult and expensive to
comply with, if compliance is physically possible; and
(2) may    lead    to    voter    confusion    and
disenfranchisement.
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The comments contained in this Joint Advisory
Memorandum are derived from conferences with
election officials in the following Texas counties:
Bell, Bexar, Brazoria, Collin, Dallas, Denton, Ector,
E1 Paso, Fort Bend, Harris, Hays, Hunt, Lubbock,
Midland, Nueces, Rockwall, San Patricio, Shelby,
Tarrant, and Travis. These counties are
representative of the 254 counties in Texas, with the
smallest having a population of just over 25,400
(Shelby) and the largest (Harris) having a population
over 4 million. The election officials in each of these
counties have expressed serious reservations and
concerns regarding their ability to comply with the
Order.

Adoption of Revised Precinct Lines

The Order is contingent on the Court entering
redistricting plans for Texas House, Senate and
congressional races on or before February 1, 2012.
However, in subsection 1. of the Order the Court
directs commissioners courts to adopt changes in
election precinct boundaries necessary to give effect
to a redistricting plan under the Texas Constitution
no later January 31, 2012.

Assuming the Court enters redistricting plans
on February 1, 2012, it would be impossible for
county commissioners courts to comply with the
Order with regard to the adoption of election
precinct boundaries.

If the Court were to enter redistricting plans
prior to February 1, 2012, it is the opinion of most of
the elections administrators in our member counties
that the revision of election precinct boundaries will
take a minimum of 3 weeks to complete. Although
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not cited in the Order, § 42.033, Texas Election Code,
states a change in election precinct boundaries may
not be effective earlier than the first day of the first
even-numbered voting year following the voting year
in which the change is ordered unless the voter
registrar has sufficient time to correct the
registration records before the effective date of the
change. This provision of Texas law specifically
recognizes that changes in precinct boundaries
require time to correct registration records.
Unfortunately, the Order does not recognize that
required time.

This matter is further complicated in that, for
some revised election precincts, a polling place must
be identified for the primary, runoff, and regular
elections. Commissioners courts will not approve
voting precincts without first confirming that there
is a suitable polling place for each precinct.

Finally, the Order does not mention the
requirement that all changes to election precincts
require preclearance by the Department of Justice
pursuant to Section 5 of the Voting Rights Act before
the changes may be given effect. The preclearance
requirement will delay updates of voter registration
systems, mailing of voter registration certificates,
and preparation of ballots.

Updates of Voter Registration Systems

Once new county election precinct boundaries
are adopted by county commissioners courts,
elections administrators will require a minimum of 3
to 4 weeks to update their voter registration
systems. GIS systems currently is use in counties
often .cannot make a large number of required
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changes automatically, and those individual voter
registrations will have to be updated manually. This
problem, of course, is greatest in populous counties.
The voter registration systems must be updated in
order for correct voter registration certificates to be
mailed (and in order to prepare ballots).

Despite the total of 6 to 7 weeks needed from the
entry of redistricting plans until correct voter
registration certificates can be prepared, the Order
directs county voter registrars to mail voter
registration certificates on or before February 13,
2012. That date could be just 12 days after the entry
of redistricting plans. The date is simply not realistic
if the Court expects the mailed voter registration
certificates to be accurate as to any new or revised
districts and voting precincts. Harris County alone is
required to mail 1.9 million voter certificates, and an
unknown number of those may need to be updated in
order to contain accurate information. If voter
registrars are required to mail inaccurate voter
registration certificates in order to meet the deadline
set by the Court, there is likely to be much confusion
among voters. And voter confusion leads to voter
disenfranchisement.

Preparation of Ballots and MOVE Act

As mentioned above, ballots cannot be
accurately prepared until new and revised election
precincts are entered into voter registration systems.
This process will take a minimum of 6 to 7 weeks
from the entry of redistricting orders. However, the
Military and Overseas Voter Empowerment (MOVE)
Act requires states to transmit validly-requested
absentee ballots to U.S. Uniformed Services and
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merchant marine, their family members and U.S.
citizens residing outside the United States no later
than 45 days before a federal election. The 45th day
before the April 3, 2012 primary date set by the
Order is Saturday, February 18, 2012. That date is a
mere 17 days after the last date the Court may enter
redistricting plans. This is simply not enough time
for counties to analyze the redistricting plans,
prepare necessary precinct boundary changes, have
those precinct boundary changes adopted by
commissioners courts, have the Department of
Justice; pre-clear the precinct boundary changes,
update the voter registration systems, and print both
voter registration certificates and ballots.

Preparation of Runoff Ballots

The Order sets June 5, 2012 as the date for the
2012 general primary runoff election. The Order also
sets the date for county executive committees to
conduct the ballot drawing for the primary runoff
ballot on April 16, 2012. However, the MOVE Act
requires that ballots be mailed to overseas voters no
later than Saturday, April 21, 2012. Ballot
preparation simply takes longer than 4 days; and
many counties will find themselves at the mercy of
their printing vendors.

Requested Action

The County Organizations respectfully request
this Court to convene a hearing and take testimony
from county election officials regarding the ability of
those election officials to comply with the Order. At
the conclusion of the hearing, the Court should issue
such further orders as are necessary for counties to
comply with the orders of the Court while also
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avoiding violations of applicable law. Such orders
may include orders that expedite implementation of
election precinct boundaries, such as a limited
waiver of Section 5 of the Voting Rights Act, and
orders waiving strict compliance with the MOVE
Act, and such additional orders as necessary to allow
sufficient time to prepare and mail ballots for the
general and runoff primaries.

Respectfully submitted,

/s/John B. Dahill w! permission
John B. Dahill, General Counsel
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UNITED STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF TEXAS

San Antonio Division

Civil Action No. 11-CV-360-OLG-JES-XR
[Lead Case]

SHANNON PEREZ, et al.,

Plaintiffs,
Vo

STATE OF TEXAS, et al.,

Defendants.

DATE FILED: 12/22/11
DOCUMENT NO. 567

CORRESPONDENCE TO THE COURT

Comes now, the Texas Municipal League (TML),
and respectfully requests the Court to consider the
following comments. TML is a non-profit association
of over 1,100 incorporated cities that provides
legislative, legal, and educational services to its
members.

We write to you on behalf of our member cities
to express a technical concern with the above-
referenced lawsuit relating to election dates. TML is
completely neutral on and has no position concerning
the merits of the redistricting maps approved by the
Texas Legislature. We simply wish to bring our
election date issue to your attention, and offer any
technical assistance, as you work to select
appropriate election dates for the primary and
primary run-off elections.
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Our concern is that an order that results in
certain new primary dates could affect our member
cities’ (and thousands of other local governments’)
ability to properly conduct their May elections on
May 12, 2012, due to the inability to secure legally-
required electronic voting machines.

Senate Bill 100, passed by the Eighty-Second
Texas Legislature earlier this year, implements the
federal Military and Overseas Voter Empowerment
(MOVE) Act of 2009. The MOVE Act, among many
other things, requires that ballots be transmitted to
military and overseas voters 45 days prior to an
election held in conjunction with a federal election to
ensure that military and overseas voters will have
ample time to return their ballots. 42 U.S.C.
§ 1973ff. Senate Bill 100 implemented the MOVE
Act in Texas by moving the primary runoff date,
which used to be held on the second Tuesday in April
of even numbered years, to the fourth Tuesday in
May. TEX. ELEC. CODE § 41.007(b).

The S.B. 100 primary runoff date means that
the May uniform election date (the second Saturday
in May that most of the state’s over 1,200 cities use
for their general elections) will fall between the
primary and primary runoff dates in even numbered
years. That caused concern for many cities (and
other local governments) because state law requires
that each polling place comply with federal laws
relating to accessibility for certain individuals. TEX.
ELEC. CODE § 61.012. Included in those
accessibility laws is a provision implementing the
federal Help America Vote Act of 2002 that requires
- in all but the tiniest cities located in the tiniest
counties - at least one electronic voting system in
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each polling place for individuals with disabilities.
42 U.S.C. § 15481(a)(3); TEX. ELEC. CODE
§ 61.0113.

While there are several ways that cities can
obtain machines, the most common has been to
partner with their respective counties to do so. Since
S.B. 100 went into effect in September 2011, many
county clerks and election administrators have
agreed to contract with cities, school districts, and
other local governments to provide electronic voting
machines for the upcoming election. Those counties
did so in spite of the fact that - under the bill - they
needed to use their electronic voting machines on a
potential primary runoff election on Tuesday, May
22, 2(112, and the two-week early voting period
preceding that date.

The ongoing redistricting issues have cast
uncertainty not only on the state primary elections,
but also on city elections (and any election that is
scheduled for the May uniform election date). The
vast majority of Texas cities will hold their elections
on May 12, 2012. That date is 10 days before May
22, which was to be the primary run-off date under
S.B. 100 (the run-off date was moved to June 5
under this court’s order). That minimum 10-day
"cushion" is vitally important to Texas cities. County
election administrators manage many city elections,
and most of TML’s member cities have found that
the 10-day cushion under S.B. 100 was a sufficient
amount of time to convince their county election
administrators to continue to assist the city with the
May 12 election date, and/or to continue to provide
voting machines.
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Accordingly, TML would respectfully urge that,
whatever date(s) this Court ultimately decides upon
for either the primary election, the run-off election,
or both, that the dates do not fall inside a 10-day
window on either side of the May 12, 2012, city
election date (i.e., not between May 3 and May 21,
2012, inclusive). This proposed cushion around the
city date is not an absolute guarantee that cities and
counties will be able to negotiate an agreement for
election assistance, but it is a good start.

As you move forward, we ask that you consider
the hundreds of local government elections that are
scheduled on the May uniform election date. We
stand ready to assist the Court with technical advice
regarding possible alternative dates that would not
harm Texas cities.

Once again, we are neutral on the outcome of
the redistricting process. We only want to make this
Court aware of the possible ramifications on local
elections.

Respectfully submitted,

/s/N. Bennett Sandlin
N. Bennett Sandlin, Executive Director
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Excerpts from Trial Transcript, Vol. 4
Perez v. Perry, No. 11-CV-360 (W.D. Tex.)

Sept. 9, 2011

BY MR. MATTAX:

Q. Could you tell us what C-125 is?

A.. Yes. This is titled the Solomons-Seliger
congressional and this was the first map that was
publicly released.

Q. Did this map try to draw a district in north
Texas’?

A.. It did.

Q. You mentioned that Lamar Smith had
provided you a map. Does this map include the map
proposed by Lamar Smith?

A.. It includes some aspects of his proposal.
North Texas is not one of them.

Q. Why was north Texas not included?

A.. He attempted to draw a Hispanic majority,
Democratic- leaning district in north Texas. In
looking at both his version of the map and maps
proposed by other groups, and trying to draw one
myself, we weren’t able to draw a district in north
Texas that had an HCVAP above 50 percent.

Given that the House had 101 Republicans,
there wasn’t the will to put a Democrat-leaning
district, a new one in north Texas, unless it was
going to be mandatory to comply with the Voting
Rights Act. Because we couldn’t, among other
reasons, that we couldn’t draw a 50-percent HCVAP
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district, we did not believe it was mandatory to draw
one there.

JUDGE RODRIGUEZ: Could you explain why
you couldn’t draw one?

THE WITNESS: Sure. The Hispanic population
in Dallas-Fort Worth, it did grow, but I think it grew
in areas that weren’t necessarily concentrated. So an
area might have grown from zero-percent Hispanic
to 25-percent Hispanic, but you couldn’t take those
areas and create a majority Hispanic district.

Also, the DFW metroplex has a lot of noncitizen
Hispanics. I think if you look at -- the overall
percentage of Hispanics in DFW is relatively high,
but I think if you look at the Hispanic citizen voting
age population, I think it is around 18 percent. You
also have a lot of Hispanics who are under 18 in that
region.

JUDGE RODRIGUEZ: So what was the fallacy
in Congressman Smith’s drawing? Did he not take
HCVAP into consideration, or what was the mistake
he allegedly made?

THE WITNESS: I don’t know that he made any
mistake in it. I don’t think his district was a
required district. It may have been a permissible
district, but there wasn’t the legislative will to pass
that district, unless it was a required district.

JUDGE RODRIGUEZ: So maybe I was under a
misunderstanding. I thought Congressman Smith
was under the impression he had created a district
that was able to get that 50-plus percentage in.

THE WITNESS: I don’t -- I don’t think so. I am
not sure. I didn’t have a conversation with him about
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it, but; that district wasn’t 50 percent. I think he just
created a district that was as Hispanic as he could in
that region.

JUDGE RODRIGUEZ: I’m sorry, Counsel.

MR. MATTAX: That’s fine.

BY MR. MATTAX:

Q. You mentioned other groups trying to draw
maps as well that you couldn’t accomplish achieving
a 50-percent Hispanic citizen voting age --

THE REPORTER: Counsel --

MR. MATTAX: I’m sorry. I just realized I was
speaking too fash. Let me try to slow down.

BY MR. MATTAX:

Q. You indicated that other groups had tried to
draw a map in northern Texas with a greater than
50-percent HCVAP and were unable to do so; is that
correct?

A. That is correct.

Q. Could you tell us who some of those groups
were?

A. MALDEF, MALC. I believe Representative
Veasey tried to draw one. I know there are others. I
looked at a bunch of maps that attempted to draw a
north Texas Hispanic district, and I tried to draw
one myself, and none of those maps were able to
reach that 50-percent threshold, even going down to
the block level, not just precincts.
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Q. Thank you. Let me direct your attention, and
maybe you can blow up the Dallas-Tarrant County
area. We are going to focus on District 26.

Now, in District 26, you can see this -- let’s call
it an arm, or you can use whatever term you like,
protruding south into District 12.

A. Yes.

Q. Was this a feature that you came up with?

A. No. There was -- in C-100, our baseline plan,
there is an arm that comes down from District 26
into Tarrant County. This is a variation on that.

Q. So what variations were made from C-100 to
this arm and why? Well, let’s just start with what
changes, and then we will go to why.

A. Okay. The arm changed location a little bit.
In C-100, it came down through this area. There is a
city here -- let me put it up. So you see North
Richland Hills and Haltom City and Keller.

Congresswoman Granger in District 12 had
asked for North Richland Hills to be included in her
district. To accommodate that request, we would
shift the arm left a little bit. And this, I don’t
remember the name of this little city, but we kept it
whole, and then we were trying to balance the
Republican nature, for lack of a better word, up in
north Texas districts.

Denton County is a very Republican area. And
so in doing that balancing, we needed to find
Democrats -- not find Democrats, but we needed to
include some democratic areas within District 26 to
help balance District 26 and District 12, from a
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political perspective. So this area down here, I think,
was already included in District 26, because the old
line came down this way, so we kept that in, and we
added this area here. And I believe all of these areas
are fairly democratic in nature.

Q. Now, you testified you were trying to balance
political Democrats versus Republicans. When you
first drew this map, did you have the shading for
political races turned on to make that
determination?

A. Yes. I would have looked at various political
races on the congressional map. The focus was on
the John McCain- Barack Obama race. You can
shade the map -- this doesn’t have the feature, but in
Red Appl, you can shade the map by precinct, and
the darker the red, the more Republican the district.
The darker the blue, the more Democratic the
district, based on any individual race that you chose
to look at.

Q. So when you were making this initial change
to District 26, and you had the political shading on,
is there also an ability to have an ethnicity shading
on?

A. There is.

Q.. Did you have that on when you were drawing
this?

A. Not at that time, no.

Q. This map that we have been discussing, C-
125, was not the final map, was it?

A. No, it was not.
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Q. Why don’t we pull up C-136, which I believe
was the map that reported out of committee.

Can you describe what C-136 is? And this is next
in sequence in 52.

A. C-136 is the plan that the Senate passed out
of the Senate committee. And in north Texas, it was
identical to the original map. On the display, the red
lines represent the new map, as we are moving
forward. If there is a discrepancy, you will see the
black lines from the old map as well. In this case,
this region had no changes.

Q. And was this the plan that was finally
adopted?

A. It was not.

Q. Would you please pull up map C-144? This is
next in the sequence in 52. Could you zoom out?
Okay. Before you do that, perhaps we should keep it
there, because maybe we need to talk about Dallas.

What was C-144?

A. C-144 was Representative Solomons’ proposal
to the House committee after the Senate passed
their version of the map.

Q. And could you briefly describe what the
changes are between the Solomons plan and the
Senate plan?

A. Yes. In reviewing the plan that we initially
put forward and that the Senate passed for this
region, people made us aware that we had split the
Hispanic community in Tarrant County, that there
is a north Fort Worth Hispanic community here and
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also a south Fort Worth Hispanic community here,
and we had put them in different districts.

Once we became aware of that, we decided to
make a change to try to put them in the same
district. So it is hard to tell from the overlays, so I
am going to switch to just the new version.

JUDGE RODRIGUEZ: Well, at what point did
you turn on the race feature again or the ethnicity
feature? Because you did 136, and that gets passed
by the Senate, so now we are looking at the House
consideration.

At any point, did you turn the ethnicity or race
feature on to see whether or not you would be in
compliance with the Voting Rights Act?

THE WITNESS: Yes.

JUDGE RODRIGUEZ: And at what point did
you turn the feature back on?

THE WITNESS: Well, as far as the feature, we
were always -- we were conscious of the numbers,
and so we would look at them throughout the process
before moving forward with the map. When we
initially put the first map out, our analysis wasn’t
complete.

We were under some fairly intense time
deadlines. The regular session either was about to
end or had just ended and the special session had
been called, and we knew that we had a very short
window to get it passed, so we wanted to get a map
out publicly, knowing that at that point we would get
more comments and make more changes, so some
things slipped through the cracks initially.
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In north Texas, we had looked at drawing that
Hispanic district, so we used Hispanic shading to try
to figure that out. Once we weren’t able to do that,
then it was back to the political function of how to
balance the districts.

And we didn’t -- honestly didn’t think about
ethnic shading at that point, because it was a
political decision. After that map was released and
we started -- we got some comments saying, "Hey,
you split the Hispanic population," then we pulled
up the shading and saw, yes, they are right. We did
split the Hispanic population. Can we put it back
together? And so that is what we did with 144.

BY MR. MATTAX:

Q. And just to go a little out of sequence, this is
a general proposition. Before any map is finally
proposed, with respect to those areas of the state
that had districts protected by the Voting Rights Act,
there were checks done to see if there had been a
reduction in, for example, citizen voting age
population in those districts, things of that nature?

A. Yes. We tried to make sure we were
maintaining levels of HCVAP in the Hispanic
districts and black voting age population in the black
districts.

Q. And --

JUDGE SMITH: Back to your earlier testimony,
I just want to be sure, I think I understand, but
when you were initially doing the balancing, you
said to put more Democratic voters into 26.
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At that time, you weren’t looking at racial or
ethnic makeup, but only at, what, the presidential
results?

THE WITNESS: We also looked at --

JUDGE SMITH: Is that right or --

THE WITNESS: Yes. We also looked at other
races, just presidential, but a lot of the Congressmen
that they felt the key metric was that Obama-
McCmn

So they wanted to know, they all wanted to be
above 50 percent in John McCain vote in their
district.

JUDGE SMITH: All right. But it was the
political balance by Republican, Democrat, not, at
that point, anything racial?

THE WITNESS: That is correct. So in making
this change, and I can’t do the racial shading, but we
took out this area essentially and replaced it with
this area. And that -- that was in response to the
comment that we had split that Hispanic population.

Now, it got a little more complicated, because
this area in here is the Trinity River Project in
downtown Fort Worth. There aren’t many people
that live in there, but there is a river that winds its
way tlhrough, and Congresswoman Granger felt it
was very important to keep that project, as much of
it as possible, within her district, so we tried to draw
the line in a way that left as much of the Trinity
River Project in her neighborhood.

This area has very few people in it, but it does
create a very strange shape. This area down here is
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somewhat similar to the State House district,
District 90 in Tarrant County. And then there were
further changes. That is everything on this map.

BY MR. MATTAX:

Q. Why don’t you expand that, and let’s focus on
District 35. Now, you testified earlier that in looking
at the growth, where the growth was in the state,
that there was sufficient growth in central Texas
that a new district would have to be drawn; is that
correct?

A. Yes.

Q. And is this an attempt to create a new
district in central Texas?

A. Yes, it is.

A. The other goal was to create a new district
anchored in Cameron County. The old District 27
kind of had twin anchors, Cameron and Nueces, but
both the current congressman and I believe the one
before that, who had been there a long time, were
from Nueces County. So it was my understanding
that the representatives and senators in Texas from
Cameron County wanted a district that was
anchored in Cameron where Cameron would elect
their candidate of choice.

So our dual goals with 27 and 34 were to create
that district, anchor it in Cameron--that was
controlled by Cameron, not Nueces--and also to
create a district for Congressman Farenthold who
lived in Nueces where he would be elected as a
Republican.
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Q. And those senators and representatives who
wanted to create a district anchored in Cameron
County, were they Democrat?

A. Yeah. Senator Lucio -- Representative Lucio
and Representative Oliveira, and they’re all
Democrats.
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Excerpts from Trial Transcript, Vol. 6
Perez v. Perry, No. 11-CV-360 (W.D. Tex.)

Sept. 12, 2011

Q. With respect to Representative Farrar’s
district, which I believe is 148, I believe that the
SSVR was increased in that district?

A. Yes. For her district the SSVR was below 50
percent in the current and H 100. During the
hearings both MALDEF and Vice Chairman
Villarreal requested that 148 as well as District 90
in Tarrant County be taken above 50 percent SSVR.
And so an effort was done to do that.

Q. And again for the record what are the party
affiliations?

A. I’m sorry. Representative Villarreal was the
vice chairman who is a Democrat.

Q. So it would be fair to say that that district
was increased in SSVR at the request of the
Democrats?

A. At the request of the Democrats as well as
MALDEF.

A. I may have stated that. I will clarify that I
think Nueces County was one of the areas where we
actually did look at creating two entirely within
Nueces County and we concluded that you couldn’t
do it because the SSVR was 49.5 percent, I believe,
for the county as a whole.
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A. I did not. Nueces County was put in that
district based on specific testimony that was given at
the Nueces County redistricting hearing where they
requested to be in a district going north.

Q. Or did they request to be in the base of the
district?

A. To be the anchor of a district, but I think -- if
I recall correctly, I think they did request being
separated from the southern portions.
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Excerpts from Trial Transcript, Vol. 9
Perez v. Perry, No. 11-CV-360 (W.D. Tex.)

Sept. 15, 2011

MR. GARZA: It did not go into San Patricio. It
created two Latino majority districts entirely within
Nueces County and then took the Anglo district
north. That’s the one that divided Galveston County,
that Mr. Interiano was - had focused on.
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DECLARATION OF DOUGLAS DAVIS
Texas v. United States, No. 11-CV-1303 (D.D.C.)

My name is Doug Davis. I am over the age of 18,
of sound mind, and fully competent to make this
declaration. I have personal knowledge of the facts
stated herein, and they are true and correct.

1. I work for the Texas Senate. During the
recently completed 82nd legislative session, I served
as Director of and Counsel to the Senate Select
Committee on Redistricting and Chairman Kel
Seliger. My primary responsibility during the
session was the drafting and analyzing of proposed
maps for the Texas Senate.

2. Although Census data did not become
available until February 17, 2011, the Senate Select
Committee on Redistricting began the process of
soliciting input on the Texas Senate map in the Fall
of 2010. These efforts involved holding public
hearings across the State in the cities of Austin.
Dallas, Amarillo, Midland, Edinburg, San Antonio,
and Houston. From the Fall of 2010 through May
2011, Chairman Seliger and I also solicited input
from incumbent Texas Senators regarding
preferences for their districts. Texas Senator Wendy
Davis of Senate District 10 offered input in both
public hearings and in private meetings. On
September 20, 2010, Senator Davis’s district director
offered testimony at the Dallas public hearing. There
she asked that the cities of Fort Worth and Arlington
be treated with respect. She also asked that District
10 stay within Tarrant County.

3. After the Census data became available on
February 17, 2011, the Lieutenant Governor asked
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Chairman Seliger to delay moving redistricting
legislation through the legislative process until the
Legislature passed a budget. The Senate passed a
budget on Thursday May 5, 2011. Consistent with
the Lieutenant Governor’s instructions, we waited
until May 12, 2011 before bringing a proposed map
before the Senate Select Committee on Redistricting.
Prior to the May 12, 2011 hearing, Chairman Seliger
and/or I privately met with most every Senator to
discuss the districts of the individual Senators.
These private meetings included a meeting in March
2011 with Senator Davis and another meeting on
May 6, 2011. In those meetings, Senator Davis
offered her position on District 10, including sharing
two proposed maps of the district. From May 5, 2011
through May 11, 2011, Chairman Seliger and I met
with and showed 30 of the 31 Senators a map of
their proposed districts.

4. Although we were able to accommodate some
of Senator Davis’s requests, such as keeping District
10 within Tarrant County, we could not
accommodate all of her requests in the proposed
map.    Senator    Davis,    nevertheless,    was
consummately engaged in the redistricting process.
At the May 12, 2011 Senate Select Committee on
Redistricting hearing, Senator Davis offered
testimony. At the May 13, 2011 Senate Select
Committee on Redistricting hearing, Senator
Zaffirini offered Senator Davis’s two District 10
proposals on Senator Davis’s behalf. The Committee
rejected these amendments. The Senate later
rejected similar amendments on the floor. In
violation of House and Senate protocol,
Representatives Veasey and Alonzo reurged Senator
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Davis’s amendments in the House of
Representatives. Again these amendments failed to
garner the support of a majority. Ultimately, Plan S
148 passed the Texas Senate by a vote of 29-2. It also
passed the Texas House by a vote of 96-47.

5. The public also had access to the Legislature
during the legislative process leading up to passage
of Plan 148. In addition to the seven hearings held in
the Fall of 2010, the Senate Select Committee on
Redistricting held two public hearings during
session on Senate Bill 31 (which would later become
Plan~ ~ 148). Nineteen members of the public from
Tarrant County testified or registered a position on
SB 31. Attached as Exhibit A is a true and correct
copy of the witness list for the May 12, 2011 Senate
Select Committee on Redistricting hearing.

6. From Fall 2010 through the passage of Plan
$148 on May 21, 2011, Chairman Seliger and I
maintained an open-door policy with Senators. We
agreed to meet with any Senator that requested a
meeting. We also spoke informally with every
Senator, including Senator Davis and those
representing minority districts. I personally visited
in detail with Senators Zaffirini (District 21) and
West (District 23). Senator Davis unquestionably
availed herself of the legislative process leading up
to passage of Plan S148 more than any other
Senator.

Pursuant to 28 U.S.C. § 1746, I declare under
penalr~y of perjury that the foregoing is true and
correct.
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Executed on this the 31st day of October, 2011.

Douglas C. Davis
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Excerpts from Oral Deposition Transcript of
Douglas Davis, Oct. 18, 2011

Texas v. United States, No. 11-CV-1303 (D.D.C.)

Q. Why do you think it may have come up?

A. Well, I’ll - if you’ll let me answer, I’ll go
ahead..

One of the reasons, one of the things that was
going on in Bexar County is what we talked about
before, downtown San Antonio as being the base of a
new district, new Latino opportunity district that
ran to Travis County. Now, although Congressman
Doggett’s House was not in that district, there may
have been discussion about whether Congressman
Doggett may try to run in the 35th District. I don’t
recall whether there was, but there may have been.

Q. Well, you said "there may have been." What
causes you to think there may have been?

A. I just explained to you why, because they may
have been opining about whether he would move his
choice of districts that he would file in since they
don’t have to live in their district. They may or we
may have talked about whether he would run in a
district that has some component of Travis County
that is more Democrat, and so it may have come up.

Q.. Okay.

A. That’s why I said "may." I don’t recall that it
did, but it may have.

Q. I guess I’m struggling with the conversation
that may have occurred versus one that did occur. I
mean, by saying "it may have occurred," you’re
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suggestion that perhaps it did. Do you have any
memory of the discussion at that meeting where
Congressman Doggett was specifically mentioned?

A. I have no memory. But if other people
testified that it did, I would not dispute it because it
may have happened.

Q. Did you have any discussion with them about
making it more difficult for Congressman Doggett to
win reelection?

A. Did ever in the process Congressman
Doggett’s electability come up?

Q.Yes.

A.Yes.

Q.When?

A. The entire process.

Q.Who did you discuss that with?

A.Any and everybody who wanted to talk about
it.

Q. Okay. And it’s pretty hard to characterize
many conversations, but what was the general tenor
of the conversations you had about that issue?

A. If there was a way to draw a Republican
district in Central Texas that would decrease his
ability or his chances of getting elected, the * * *
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Excerpts from Oral Deposition Transcript of
Gerardo Interiano, Oct. 20, 2011

Texas v. United States, No. 11-CV-01393 (D.D.C.)

* * * the pieces together as those started coming
in. And where there was conflict, to work with the
members to figure out if there was a way that they
could come to an agreement. And if it couldn’t come
to an agreement, at that point I’d go to the
chairman, and in some cases to the speaker.

Q. I think I just heard you say that the
chairman wanted representatives to work together
to draw maps?

A. Yes.

Q. Do you mean that he wanted the Republicans
to work together and the Democrats to work
separately?

A. No. He wanted everybody to work together.
He wanted delegations to work together, and he -
you know, he wanted -- again the numbers to drive
this process.

Q. Is that an instruction that was communicated
to anyone other than you?

A.. It was on the house floor.

Q. And so if a delegation from a particular area
or county did not work together, that would not be in
keeping with the chairman’s instructions, right?

A. The chairman asked the members to work
together, and in some case the delegations couldn’t
So, I mean, we couldn’t expect for everybody to agree
as a necessary part of the process there were
pairings. There were a total of seven pairings in the
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map, and I can’t imagine that the members that
were paired were going to be happy and willing to
work together. So, no, in some cases delegations
couldn’t work together.

Q. Well, I want to make sure I understand this
concept of working together. You don’t mean that by
working together that delegations had to agree,
right?

A. In some cases they did. I mean, the ideal
situation was for a delegation to submit a plan, for
example, I’ll give you the example of Bexar County
where I was very involved. I worked with all 10
members of the delegation, 10 members worked
together, they talked to each other, they talked
about what precincts they wanted, what precincts --
you know, they were figuring out how their districts
fit together, and in the end 9 of the 10 members
agreed on the map.

Q. And that was a process where Republicans
and Democrats worked together?

A. Correct.

Q. Okay.

A. In fact, it’s seven Democrats and three
Republicans.

Q. But they didn’t ultimately agree on a map but
they worked together?

A. No, they agreed on a map for Bexar County.

Q. I thought you said that one of them didn’t?

A. Well, one of them did not agree, but 9 of 9 the
10 did.
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Q.Okay. But one didn’t, right?

A. Sure, one didn’t.

Q.So the delegation didn’t completely agree?

A. I don’t think -- I think E1 Paso is the only
delegation where everybody agreed.

Q. What about Travis County?

A. Actually, no, you’re right. Travis County
everybody agreed.

Q. Okay. I want to circle back to these
instructions from --

A. Sure.

Q. -- Chairman Solomons, which I heard you say
initially worked together. Was the Travis County
process, for example, or the Bexar County process, or
the Eli Paso County process, was that in keeping
with Chairman Solomons’ instruction of working
together even if there was no ultimate agreement
amongst all members of the delegation?

A. I would think so.

Q. Okay. But if a delegation refused to work
together and didn’t agree, that would not be in
keeping with Chairman Solomons’ instructions,
right?

MS. COLMENERO: Objection, calls for
specu]ation. You can answer it to the extent you can.

THE WITNESS: I guess not.

Q. BY MR. SELLS: Well, you certainly had an
understand of Chairman Solomons’ instructions?

A. Correct.
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Q. You heard them on the house floor?

A. Correct.

Q. And you heard him say that he wanted
delegations to work together.

A. Correct.

Q. And you know that there are some
delegations that refused to work together?

A. It’s not that there were delegations that
refused to work together, I think there were just
delegations -- I’ll give you an example of Dallas
County, Dallas County was losing two seats, and it
was very hard to get everybody in Dallas County to
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Excerpts from Defendants’
PowerPoint Presentation

Perez v. Texas, No. 11-CV-360 (W.D. Tex.)

The Evolution of District 23

Plan

1151C (court-
drawn upon
failure of 77th

Legislature to
enact a plan)

1374C (struck
down in LULAC v.
Perry)

C 100 (court-drawn
on remand from
LULAC v. Perry)

C185 (enacted by
the 82nd
Legislature)

HCVAP

57.5%

46%

58.4%

58.5%

SSVR

55.3%

44%

52.6%

54.8%

Reconstituted
Election
Analysis

N/A

N/A

3 of 10

1 of 10

Source: Red Appl RED 106 & 202 Reports for C100
and C185; Session v. Perry, 298 F. Supp. 2d 451,496
(E.D. Tex. 2004), rev’d sub nora. LULAC V. Perry,
548 U.S. 399 (2006)°
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The Texas Legislature Could Not Draw A
Latino Opportunity District in

Dallas/Fort Worth

"Q. Is it your testimony that you didn’t attempt
yourself to draw a Latino majority district in
Dallas/Fort Worth?

A. No. I tried. I was no more successful than the
models that I saw."

Deposition of Doug Davis, at 59:10-15 (Aug. 29,
2011).

"In looking at both his version of the map and
maps proposed by other groups, and trying to draw
one myself, we weren’t able to draw a district in
north Texas that had an HCVAP above 50 percent."

Testimony of Ryan Downton, Trial Transcript at
906:14-17.
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C121
Joint Agreed Maps and Data, Binder 1, J-2

C121 (Quesada Plaintiffs)
CD 34

Perimeter to Area: .043 (23.26)
Area to Rubber Band: .331 (3.02)

HCVAP: 45.6%
SSVR: 41.8%

Sources:
TLC Red-315 for Plan C121
TLC Red 109 Report for Plan C121
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C122
Joint Agreed Maps and Data, Binder 1, J-3

C122 (Latino Task Force)
CD 35

Perimeter to Area: .038 (26.32)
Area to Rubber Band: .302 (3.31)

HCVAP: 45.0%
SSVR: 41.5%

Sources:
TLC Red-315 for Plan C122
TLC Red 109 Report for Plan C122
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C166
Joint Agreed Maps and Data, Binder 1, J-7

C166 (Rodriguez Plaintiffs)
CD 35

Perimeter to Area: .043 (23.26)
Area to Rubber Band: .331 (3.02)

HCVAP: 45.6%
SSVR: 41.8%

Sources:
TLC Red-315 for Plan C166
TLC Red 109 Report for Plan C166
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C192
Joint Agreed Maps and Data, Binder 1, J-13

C192 (Quesada Plaintiffs)
CD 34

Perimeter to Area: .043 (23.26)
Area to Rubber Band: .331 (3.02)

HCVAP: 45.6%
SSVR: 41.8%

Sources:
TLC Red-315 for Plan C192
TLC Red 109 Report for Plan C192
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C193
Joint Agreed Maps and Data, Binder 1, J-14

C193 (NAACP)
CD 35

Perimeter to Area: .037 (27.03)
Area to Rubber Band: .331 (3.02)

HCVAP: 44.6%
SSVR: 40.3%

Sources:
TLC Red-315 for Plan C193
TLC Red 109 Report for Plan C193
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12

C190
Joint Agreed Maps and Data, Binder 1, J-11

C190 (Latino Task Force)
CD 6

Perimeter to Area: .018 (55.56)
Area to Rubber Band: .303 (3.30)

HCVAP: 50.4%
SSVR: 43.6%

Sources:
TLC Red-315 for Plan C190
TLC Red 109 Report for Plan C190
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DIFFERENT MEASURES OF COMPACTNESS

Accordingly, I have selected three common
measures of compactness and generated values for
each district in selected redistricting plans. The
measures arel:

Perimeter to Area - Known as the Polsby-
Popper test, this measure compares the area of the
district with the area of a circle of the same
perimeter, using the formula 4~Area/Perimeter2.

This measure highlights convoluted, zig-zagging
boundaries.

Area to Rubber Band2 - compares the area of
a district to the area of the minimum convex polygon
(often called a convex hull) that surrounds the
district as a geometric figure. The convex hull can be
envisioned as the polygon created by stretching a
rubber band around the district shape. The
calculation is made as Area of District/Area of
Convex Hill. This measure primarily highlights
where a district has large bends in its overall shape,
wrapping around parts of other districts.

Area to Smallest Circle - Also known as the
rock test, the ratio of the area of a district to the area
of the smallest circle which will circumscribe the
district boundary. The calculation is Area of

1 Richard G. Neimi; Bernard Grofman; Carl Carlucci; Thomas

Hofeller,. ’~Measuring Compactness and the Role of a
Compactness Standard in a Test for Partisan and Racial
Gerrymandering, The Journal of Politics, Vol. 52, No. 4 (Nov.
1990), pp. 1155-1181

~ Dis9 in Niemi, et al.
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District/Area of Smallest Circle and primarily
highlights districts that are long and thin in shape.

Source: Joint Expert Binder #4, Report of Todd
Giberson, page 2
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Area to
I

Area to
Perimeter Rubber Smallest

to Area Band Circle

Average 6.4 1.5 3.2
Score (mean)

Standard 3.7 0.2 1.0
Deviation

One std. dev. 10.1 1.7 4.2
above mean

Top 5 least compact districts

37.4 (CD 6, 2.3 (CD 6, 8.5 (CD 25,
1996) 1 1996) 1 2004)2

16.9 (CD 12, 2.2 (CD 25, 6.5 (CD 15,
1996)1 2004)2 2004)2

11.8 (CD 25, 2.2 (CD 15, 5.2 (CD 26,
2002) 2004)2 2004)

11.6 (CD 15, 2.0 (four 5.2 (CD 26,
2004)2 districts) 2006)

11.4 (CD 8, 2.0 5.1 (two
1996) districts)

n=126 districts

1) CD 6 and CD 12 were adjacent districts in the
Fort Worth area, drawn originally in 1991 for
partisan, not racial/ethnic reasons and largely left
intact after the court, in 1996, redrew nearby CD 30
in Dallas.
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2) CD 25 and CD 15 were two of the long, thin
districts connecting central Texas with the Rio
Grande Valley in the 2004 Congressional district
plan. These were both redrawn to be much more
compact after nearby CD 23 was struck down by the
Supreme Court in LULAC v. Perry.

Table 1, Giberson Report.
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Compactness Scores on District 6 in Plan C190

"District 6 (C190) has a higher percent HVAP,
66.8%, and attains an HCVAP of 50.4% - but it has
compactness scores that are the largest of all
districts analyzed, 54.4 / 3.3 / 9.5. All three of these
values are greater than any corresponding value in
the districts compiled for Table 1."

Giberson Report 6-7 (notes omitted).
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Excerpts from House Journal
Eighty-Second Legislature, Regular Session

SUPPLEMENT

Sixty-Third Day- Wednesday, April 27, 2011

HB 150 - DEBATE

[$133]

WALLE: Representative Farias, what--and I’ll
be honest with you I don’t know all of Bexar County
and I don t’ know the lay of the land but just for my
understanding, how long have you been in the
legislature?

FARIAS: This is my third session.

WALLE: Your third session. And you obviously
served those folks very admirably. Do they want you
to be their representative?

FARIAS: Well, they have reelected me three
times. So, I believe that I have done my due
diligence with the folks out there.

WALLE: And is it safe to assume that--that just
if we are now talking about democrats and
republicans--we’re not going to get into that, I m’ not
going to get into that--those boxes in that area have
supported you; is that correct?

FARIAS: Yes, they have in that whole area. And
I did gave up a lot of the Summer Shed, if you’re not
familiar with it, and I gave a lot of the rural
community that I represented. And you might not
want to talk democrats and republicans and I didn’t
either. I didn’t bring that up. But I assure you I
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know the folks out there and Mr. Garza will
probably be better off not having those precincts.

WALLE: And how many terms has Mr. Garza
served?

F~.~RIAS: He’s a freshman.

WALLE: Thank you.

REPRESENTATIVE VILLARREAL: Joe, thank
you for bringing your amendment. I know this is not
a partisan issue with you. This is about communities
of interest, isn’t it?

F~RIAS: Exactly.

VILLARREAL: And these are neighborhoods
and communities that you have represented for
many years and have come up here to Austin and
worked on many issues for them?

FARIAS: For three sessions and I continue to as
we speak.

SOLOMONS: Let me just explain what I think
are some relevant issues to this. First of all, the
amendment--the Bexar County map was at least
initially agreed to and voted on by a majority of the
delegation, does not have the agreement of all
affected members. The proposed District 117 was
drawn to bring together rural and suburban
communities and interests in south and west Bexar
Count:~. The amendment as proposed creates a
jagged and awkward line that divides these
communities and creates an island along I 37 that
connects to the west of the district by only a tiny
strip of land. And a proposed map cleanly follows the
proposed map as it exists today, follows the Medina
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River, a natural barrier that divides the rural and
urban counties~ommunities in south Bexar
County. The amendment reduces the compactness of
both 117 and 118. It increases number of split
precincts in District 117 from one to seven and in
District 118 from nine to fifteen, and increases the
number of split VTD’s in District 111 from one to
seven and in District 118 from 10 to 15. It does have
a negative impact on District 117; republican
numbers. It is a district that--it goes from--let’s
see--pretty much--that’s pretty much it. I guess the
will of the house--I m’ going to make a motion to
table but it really will become a matter for the will of
the house, I suppose, but I m’ going to oppose it
because of the reasons stated. It s’ trying to lay out
what I think the amendment does in connection with
compactness and increases the split of precincts and
increases the number of split VTDs.

FARIAS: Mr. Speaker, members, this is about a
neighborhood who is extremely poor. And I would
not be a good representative if I was not up here
fighting for those folks that I’ve represented for the
last six years. That’s all I’m asking for. I’m not
asking for new territory. I m’ asking for an area that
I represented for the last three terms. And so, as
y’all take the vote, please, consider that this is just
about a sliver of southern Bexar County which
doesn’t include a lot of houses, but Im’ here because
I want to go back to those folks and be able to tell
them that I stood up at the front mic and argued my
point to keep them and be able to represent them. So
I ask that y’all vote on my behalf and on behalf of
the people that ] represent and I’ve represented for
the last six years is all I m’ asking for.
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This isn’t about democrats to me, it’s not about
republicans. It’s about the area that I’ve had for
years. And so with that, I ask for your support.

[Amendment No. 2 was tabled.]

[Amendment No. 3 by R. Anderson was laid
before the house.]

[Amendment No. 4 by R. Anderson to
Amendment No. 3 was laid before the house.]

REPRESENTATIVE R. ANDERSON: Thank
you, Mr. Speaker, members. This is a difficult day
for, for those of us in Dallas County, especially those
of us who have been paired. And, quite frankly, I
want to say this amendment seeks to amend the
layout of Dallas County but I cannot tell you how
appreciative that I am to the committee and to
Chairman Solomons for his leadership. But this
draws me into a district that pairs with me a very
good t~ciend, Linda Harper-Brown. I believe that the
district that is as it is currently drawn in the
comm~.ttee map is a fair and legal district that could
be won by either Representative Harper-Brown or
myself after a very difficult primary contest. But
that being said, I believe there s’ another way to
keep the core districts and communities of interest
together. It keeps Mesquite, Garland, Richardson,
Carrollton, Addison, Irving and Grand Prairie
predominantly intact. It also reflects the diverse
neighborhoods that are located within the city of
Dallas. And like the committee map it keeps African
American and Hispanic communities of interest
intact. Like the committee map, it keeps seven
republican districts above fifty-two and a half. But
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the four districts with lowest republican voting
strength in this map~

GIDDINGS: Representative Anderson, if this
amendment should go on, what effect does it have, if
any, does it have on the rest of Dallas County?

R. ANDERSON: It is very similar in lay out for
the majority of Dallas County for most of those--
most of the districts on the west and the south. It
predominantly--what this does, it does pair
members on the north and east * * *
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U.S. Department of Justice

Civil Rights Division

Voting Section - NWB
950 Pennsylvania Ave., NW
Washington, DC 20530

Noveraber 7, 2011

Via Email: Chashawn White@dcd.uscourts.gov

Honorable Rosemary M. Collyer
United States District Judge
United States District Court for the District of

Columbia
333 Constitution Avenue N.W.
Washington D.C. 20001

RE: Texas v. United States, No. 1:11-cv-01303
(RMC-TBG-BAH)

Dear Judge Collyer:

The United States is writing in response to the
State of Texas’ letter to this Court dated November
3, 201:[. We reiterate the position that we expressed
at oral argument; this Court should take the time it
needs to reach a conclusion regarding whether
summary judgment would be appropriate.

Contrary to the State’s suggestion in its letter,
the United States has never argued that the
pendency of interim-plan proceedings in Perez v.
Perry (W.D. Tex.) prohibits this Court from judicially
preclearing the Congressional and State House
redistricting plans. Rather, the United States has
argued that this Court should not judicially preclear
those plans because there are genuine disputes of
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material fact as to their discriminatory purpose and
retrogressive effect.

The Perez court has jurisdiction to craft interim
plans to be used for upcoming elections if the State’s
proposed plans are not precleared under Section 5 in
time for those elections to proceed in an orderly
fashion. Branch v. Smith, 538 U.S. 254, 268-72
(2003). The Perez court in fact held hearings last
week regarding potential interim plans for this
purpose, and issued an order on Friday, November 4,
setting out an election schedule, with candidate
qualifying beginning on November 28. Once this
Court determines whether the State is entitled to
summary judgment, a brief order to that effect might
assist the Perez court regarding implementation of
interim plans.

The United States disagrees with the assertion
in the State’s post-argument letter that this Court
could preclear only part of a redistricting plan.
Section 5 preclearance does not function like a line-
item veto where parts of the redistricting plan are
approved for implementation. See Pitts v. Busbee,
511 F.2d 126, 129 n.2 (5th Cir. 1975) (holding that
unobjectionable portion of law does not receive
preclearance and the entire law is not enforceable);
see also 28 C.F.R. § 51.59 (setting out the Attorney
General’s method of "determining whether a
submitted redistricting plan has a prohibited
purpose or effect" rather than addressing submitted
districts). If there is discriminatory purpose, the
entire plan is infected, and no portion may be
precleared. City of Richmond v. United States, 422
U.S. 358, 378-79 (1975) (holding that a change
affecting voting adopted with a discriminatory
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purpose violates Section 5 even though there is no
discriminatory effect); Busbee v. Smith, 549 F. Supp.
494, 517-518 (D.D.C. 1982) (three-judge court)
(finding that the political process did not function in
a nondiscriminatory manner, and the whole plan
was invalid even though one district increased in
minority voting strength). Likewise, if any part of a
redistricting plan is retrogressive, the entire plan is
null and void. See Georgia v. Ashcroft, 195 F. Supp.
2d 25, 94 (D.D.C. 2002) (three-judge court) (denying
declaratory judgment for redistricting plan because
three districts diminished the ability of black voters
to elect candidates of choice), vacated, 539 U.S. 461
(2003). As alluded to at oral argument, remedying a
finding of retrogressive effect in some districts could
require changes in some or all of the other districts
in the plan, thus making it impossible to preclear a
redistricting plan only in part.

Upham v. Seamon, 456 U.S. 37 (1982), does not
stand for the proposition that the State can receive a
declaratory judgment that particular districts in a
redistricting plan meet Section 5 standards. As
explained in our brief filed with the Perez court
(attac:hed), the Attorney General had interposed an
objection to the plan at issue in Upham on the basis
that i~n two districts, minority voters’ ability to elect
was diminished. Because there was a final
administrative determination under Section 5, the
Upham court could seek to cure the objection by
drawing a remedial plan that corrected the
specifically identified Section 5 deficiencies that had
resulted in the objection. Here, there is no decision
on Section 5 preclearance, and the law is clear that,
in such situations, courts "should not put into effect
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the very plans ... which have failed of preclearance
by the Attorney General or are awaiting a pre-
clearance decision by [the United States District
Court for the District of Columbia]." South Carolina
v. United States, 589 F. Supp. 757, 759 (D.D.C. 1984)
(three-judge court).

We do not believe that it is appropriate to re-
argue in a letter to the Court the retrogression and
intent standards. If the Court would like
supplemental briefing on any issue, we would be
happy to submit additional argument.

Sincerely,

Timothy Mellett
Deputy Chief, Voting Section

cc: All counsel of record via email


