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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 

 

SHANNON PEREZ, et al.,   § 

Plaintiffs,     § CIVIL ACTION NO. 

v.      § 

§ 11-CA-360-OLG-JES-XR 

STATE OF TEXAS, et al.,   §  [Lead case] 

Defendants.     §  

       

 

MEXICAN AMERICAN LEGISLATIVE § 

CAUCUS, TEXAS HOUSE OF  § 

REPRESENTATIVES,   § CIVIL ACTION NO. 

Plaintiffs,     § SA-11-CA-361-OLG-JES-XR 

v.      § [Consolidated case] 

      § 

STATE OF TEXAS, et al.,   § 

Defendants.     §  

 

 

TEXAS LATINO REDISTRICTING TASK § 

FORCE, et al.,     § 

Plaintiffs,     § CIVIL ACTION NO. 

v.      § SA-11-CA-490-OLG-JES-XR 

RICK PERRY,    § [Consolidated case] 

Defendant.     §  

 

 

 MARGARITA V. QUESADA, et al., § 

Plaintiffs,     § CIVIL ACTION NO. 

v.      § SA-11-CA-592-OLG-JES-XR 

RICK PERRY, et al.,    § [Consolidated case] 

Defendants.     § 

 

 

JOHN T. MORRIS,    § 

Plaintiff,     § CIVIL ACTION NO. 

v.      § SA-11-CA-615-OLG-JES-XR 

STATE OF TEXAS, et al.,   § [Consolidated case] 

Defendants.     § 

 

 

EDDIE RODRIGUEZ, et al.,   § 

Plaintiffs,     § CIVIL ACTION NO. 
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v.      § SA-11-CA-635-OLG-JES-XR 

RICK PERRY, et al.,    § [Consolidated case] 

Defendants.     § 
 

PLAINTIFF MALC’S RESPONSE IN OPPOSTION TO QUESADA MOTION TO STAY 

PROCEEDINGS AND/OR POSTPOSE TRIAL DATE      
 

Plaintiffs Quesada et al., (hereinafter Quesada plaintiffs) have requested that this Court 

stay these proceedings or postpone the trial date for this cause in light of the State’s failure to 

secure preclearance of the redistricting plans challenged by this litigation.  The Court has 

requested that in addition to responding to Quesada plaintiffs motion the parties address three 

related questions: 1. Whether this Court has jurisdiction to hear this case while the District Court 

for the District of Columbia case on preclearance is underway; 2. Whether the matter of remedy 

returns to the Texas Legislature or this Court in the event that preclearance is not granted; and 3. 

Are there matters that can be bifurcated, discovery undertaken, and trial held, at the same time 

staying any matters being considered by the District Court for the District of Columbia.  

Plaintiff, MALC, opposes this motion and will address the appropriateness of a stay and will also 

endeavor to addresses the additional related issues raised by the Court. 

Facts 

 This case was filed on May 9, 2011 and amended on May 31, 2011 and again amended 

on July 17, 2011.  As amended, Plaintiff challenged the State’s newly adopted redistricting plans 

for the Texas House of Representatives and United States House of Representatives 

(Congressional districts) alleging minority vote dilution violating Plaintiff’s rights as protected 

by Section 2 of the Voting Rights and the 14
th

 Amendment.  In addition, with regard to the newly 

adopted plans for the Texas House of Representatives and Congressional districts
1
 ,  Plaintiff 

                                                 
1
 While the new Texas House Plan was passed on May 17, 2011 and was signed into law by Defendant Rick Perry 

on June 17, 2011, it has not been submitted for preclearance pursuant to Section 5 of the Voting Rights Act. In 
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also alleged a Section 5 violation since no preclearance has been secured.  (Plaintiff, thus, 

included a Section 5 enforcement action in Plaintiff’s Amended Complaint.)  Finally, Plaintiff 

alleged a 14
th

 Amendment one person, one vote violation with regard to the old Texas House and 

Congressional districts and as to the newly enacted Texas House plan.   

 More recently, additional parties have either intervened or had their recently filed 

challenges to either the Texas Congressional districts and/or the Texas House of Representatives 

joined to this action.  The Quesada plaintiffs are one such group of plaintiffs that only recently 

joined this action.  All these challenges are similar to the claims of the original plaintiffs to these 

actions. 

Argument and Authority 

A. Impact of Section 5 Proceedings on this Case 

The essence to the Quesada Plaintiffs’ legal justification for seeking a stay is premised on 

the notion that the districts that will be the focus of the Section 5 action in the District of 

Columbis will also be the focus of these proceedings. (Quesada Motion to Stay, Docket 

Document 127, pp. 6-7) Yet, although some of the factual issues may be similar in both actions - 

the legal impact of review in the DDC Court is markedly different from the legal impact of the 

review here; the standard for determining a violation is substantially different in the two cases; 

the standard of proof is substantially different; and the role of the courts in fashioning a remedy 

is completely different in the two venues. See Major v. Treen, 574 F. Supp. 325, 327 (E.D. La. 

1983)( “Private plaintiffs are free to mount a de novo attack upon a reapportionment plan 

notwithstanding preclearance.  United States v. East Baton Rouge Parish School Bd., 594 F.2d 

56, 59 n. 9 (5th Cir.1977). See Morris v. Gressette, 432 U.S. 491, 506-07, 97 S. Ct. 2411, 2421, 

                                                                                                                                                             
addition, the new Congressional plan was passed by the Texas Legislature on June 15, 2011, but is yet to be signed 

by the Governor.   
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53 L. Ed. 2d 506 (1977) ("Where the discriminatory character of an enactment is not detected 

upon review of the Attorney General, it can be challenged in traditional constitutional [or 

statutory] litigation.  But it cannot be questioned in a suit seeking judicial review of the Attorney 

General's [decision].").  Since the statutory standards of review under § 5 differ from those 

established by amended § 2” ).   

It is true that the State’s new enactments are not effective in law, and cannot be 

implemented unless or until preclearance is secured.  Lopez v. Monterey County, 519 U. S. 9, 20 

(1996).  Yet, nothing prevents this Court is from taking evidence on Plaintiffs’ challenges, on 

other grounds, so long as no final determination is made on the merits of Plaintiffs’ claims 

regarding the newly adopted plans. Upham v. Seamon, 456 U. S. 37, 38 (1982).   Moreover, 

nothing prohibits this Court from taking evidence and reaching a final judgment with regard to 

the currently existing malapportioned redistricting plans for the Texas House and the 

Congressional districts.   

In addition, whatever the final outcome of the proceedings in Washington D.C. it will fall 

on this Court to deal with the resulting determinations. Upham¸456 U. S. at 42-43. If the District 

Court for the District of Columbia determines that certain features of the plan fail to comply with 

Section 5, it will be incumbent on this Court to fashion the remedy to the Section 5 violation and 

any Section 2 or Constitutional violations made separate and apart from the D.C. determinations. 

Id.  Should the DDC Court preclear the plans, in will fall on this Court to evaluate the plans de 

novo for potential violations of Section 2 and of the Constitution. Major v. Treen, 574 F. Supp. at 

327.  If we proceed and take evidence, the Court is in the best position to determine whether the 

plans should be rejected beyond any determinations made by the DDC Court.  Finally, in light of 

the State’s choice of forum in the preclearance process and the State’s delay in commencing the 

Case 5:11-cv-00360-OLG-JES-XR   Document 180   Filed 08/10/11   Page 4 of 8



5 

 

preclearance process, it may become necessary, in the near future, for this Court to fashion a 

temporary remedial plan for the 2012 election cycle to avoid unnecessary disruption of the 2012 

elections and to fill the void created by the State and its failure to have a legally enforceable plan 

in place for the 2012 elections.  See Balderas v. Texas, 2001 U.S. Dist. LEXIS 25740 (E.D. Tex. 

Nov. 14, 2001).  In that regard and to the best of our knowledge, no scheduling order has been 

secured in the DDC Court; no motion to expedite has been filed by the State; nor has the United 

States yet even answered the complaint.  No decision is thus forthcoming and could easily be 

delayed to late in the year or even next year before resolution is reached. Evidence produced at 

trial would assist this Court in assessing the need for temporary remedial plans and how those 

plans should be fashioned.   

B. Other Factors to Consider 

A substantial factor for consideration by this Court in determining how to proceed in this 

matter is the need to avoid the unnecessary disruption of the Texas election process, while at the 

same time insuring that legitimate legal claims are efficiently and timely reviewed and  

addressed. In light of the current status of the case, while a short delay in the trial date may be 

appropriate, to stay the proceedings pending Section 5 review would not be prudent or just.  

 The initial Plaintiffs to this case filed this action months ago, and have informed the 

Court that they could be ready to try this case by the middle of September.  A delay of the trial to 

the 13
th

 of September or even through October 1
st
 might be justified to allow the new litigants, 

who only joined the case in August, to prepare their case, and still avoid unnecessary disruption 

to the election process may.  However, delay beyond that point may, we believe, jeopardize 

either the ability of this Court to fashion a remedy if violations are found, without unnecessary 
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disruption to the elections or undermine Plaintiffs’ ability to have their claims heard and 

addressed in a manner that leads to a just remedy, within this election cycle.   

C. This Court Continues to Have Jurisdiction 

This Court has before it live claims under Section 2 and the 14
th

 Amendment.  As other 

courts have done and as discussed above, this Court may proceed with the taking of evidence on 

Plaintiffs’ claims and may rule on the Constitutionality of the current and existing plans for the 

Texas House of Representatives and the Texas Congressional districts.  Moreover, this Court can 

make the determinations that are appropriate about the newly adopted plans regarding Plaintiffs’ 

section 5 claims: only whether § 5 covers a contested change, whether § 5's approval 

requirements were satisfied, and if the requirements were not satisfied, what temporary remedy, 

if any, is appropriate. See City of Lockhart v. United States, 460 U.S. 125, 129 (1983), Lopez v. 

Monterey County, 519 U. S. 9, 23-4 (1996).  Should the State fail to secure preclearance in a 

timely fashion, Plaintiffs would then be entitled to an injunction of the new plans. Id.( If a voting 

change subject to § 5 has not been precleared, § 5 plaintiffs are entitled to an injunction 

prohibiting implementation of the change.  Clark v. Roemer, 500 U.S. at 652-653 (citing Allen v. 

State Bd. of Elections, 393 U.S. 544, 572, 22 L. Ed. 2d 1, 89 S. Ct. 817 (1969)). 

 So long as the Court stays its hand in making determinations regarding the legality of the 

State’s new plans until the Section 5 determination is complete, it has the authority and 

jurisdiction to proceed with the taking of evidence and with making the legal determinations 

delineated above.   

D. Whether the Matter of Remedy Falls to the Court or the Texas Legislature 

As detailed above, the matter of remedy rests with this Court: it must fashion a remedy 

either to violations of Section 2 and the Constitution that it finds; or to fashion a remedy for 
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violations of Section 5, if the State fails to secure preclearance in timely fashion or for violations  

found by the District Court for the District of Columbia. 

E. Appropriateness of Bifurcation 

As detailed above, the matters before the District Court for the District of Columbia are 

separate and distinct from those at issue here.  The issues before the District Court in 

Washington D.C. are exclusive to that Court and the standards and evidentiary requirements are 

very different.  The section 5 substantive determination is not before this court and the Section 2 

and Constitutional issues are either not before the DDC Ccourt or entertained under a different 

standard.  No bifurcation is possible or necessary for this Court to proceed. 

CONCLUSION 

 Based on the foregoing this Court should deny the Quesada Plaintiffs’ Motion for Stay 

Proceeding and/or Postpone Trial Date.  Alternatively, should the Court feel that in the interest 

of fairness and justice the parties should have some more time to prepare for trial, MALC would 

urge the Court not to delay the trial beyond October 3, 2011. 

DATED: August 10, 2011    Respectfully submitted, 

        _/s/ Jose Garza_________________ 

JOSE GARZA 

Texas Bar No. 07731950 

Law Office of Jose Garza 

7414 Robin Rest Dr. 

San Antonio, Texas 78209 

(210) 392-2856 

garzpalm@aol.com 

 

JOAQUIN G. AVILA 

        LAW OFFICE 

        P.O. Box 33687 

        Seattle, Washington 98133 

        Texas State Bar # 01456150 

        (206) 724-3731 

        (206) 398-4261 (fax) 
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        jgavotingrights@gmail.com 

 

        Ricardo G. Cedillo 

State Bar No. 04043600 

Mark W. Kiehne 

State Bar No. 24032627 

DAVIS, CEDILLO & MENDOZA, 

INC. 

McCombs Plaza, Suite 500 

755 E. Mulberry Avenue 

San Antonio, Texas  78212 

Tel.: (210) 822-6666 

Fax: (210) 822-1151 

rcedillo@lawdcm.com 

mkiehne@lawdcm.com 

lclark@lawdcm.com 

 

ATTORNEYS FOR MEXICAN 

AMERICAN LEGISLATIVE CAUCUS, 

TEXAS HOUSE OF REP. (MALC) 

CAUSE NO. 5:11-CV-361-OLG-JES-XR 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing document has been sent by 

the Court’s electronic notification system August 10, 2011, to counsel of record registered with 

the court to receive same and to those not so registered the foregoing document has been sent by 

email as agreed by the parties for each of the cases referenced above, . 

        ___/s/ Jose Garza_______________ 

        Jose Garza       

   

 

A jurisdiction subject to § 5's requirements must obtain either judicial or administrative 

preclearance before implementing a voting change. No new voting practice is enforceable unless 

the covered jurisdiction has succeeded in obtaining preclearance. Clark v. Roemer, 500 U.S. at 

652-653; McDaniel v. Sanchez, 452 U.S. 130, 137, 68 L. Ed. 2d 724, 101 S. Ct. 2224 (1981); 

Connor v. Waller, 421 U.S. 656, 656, 44 L. Ed. 2d 486, 95 S. Ct. 2003 (1975) (per curiam).  
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UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 

 

 

SHANNON PEREZ et al.,   § 

      § 

 Plaintiffs,    § 

      § 

MEXICAN AMERICAN LEGISLATIVE §  

CAUCUS, TEXAS HOUSE OF   § 

REPRESENTATIVES, (MALC)  § 

      § 

 Plaintiff,    § 

      § 

      § 

TEXAS LATINO REDISTRICTING § 

TASK FORCE, et al.,    § 

      § 

 Plaintiffs,    § 

v.      § CIVIL ACTION NO.  

§   5:11-CV-0360-OLG-JES-XR 

      § (Consolidated) 

STATE OF TEXAS, et al.,    § 

       

 

ORDER DENYING QUESADA PLAINTIFFS’ MOTION TO STAY PROCEEDINGS 

AND/OR TO POSTPONE TRIAL DATE 

Came on for consideration the Quesada Plaintiffs’ Motion to Stay Proceedings and/or 

Postpone Trial Date in the above entitled and numbered cause. Having considered the 

motion, the pleadings and other documents on file, and the arguments of counsel, the Court 

concludes that the motion should in all respects be Denied. 

It is therefore ordered, adjudged and decreed that Quesada Plaintiffs’ Motion to Stay 

Proceedings and/or Postpone Trial Date is DENIED. 

                 __________________________________ 

      UNITED STATES DISTRICT JUDGE 

 

      __________________________________ 

      UNITED STATES DISTRICT JUDGE 
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       ______________________________ 

JUSTICE, U. S. COURT OF 

APPEALS, FOR THE 5
th

 CIRCUIT 
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