
UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 
 

SHANNON PEREZ, et al.,    ) 
       ) CIVIL ACTION NO. 
  Plaintiffs,     ) SA-11-CA-360-OLG-JES-XR 
       ) [Lead case] 
v.       ) 
       ) 
STATE OF TEXAS, et al.,    ) 
       ) 
  Defendants.    ) 
__________________________________  ) 
       ) 
MEXICAN AMERICAN LEGISLATIVE  ) CIVIL ACTION NO. 
CAUCUS, TEXAS HOUSE OF    ) SA-11-CA-361-OLG-JES-XR 
REPRESENTATIVES (MALC),   ) [Consolidated case] 
       ) 
  Plaintiffs,    ) 
v.       )      
       )   
STATE OF TEXAS, et al.,    ) 
       ) 
  Defendants.    ) 
_________________________________  ) 
       ) 
TEXAS LATINO REDISTRICTING TASK  ) CIVIL ACTION NO. 
FORCE, et al.,      ) SA-11-CV-490-OLG-JES-XR 
       ) [Consolidated case] 
  Plaintiffs,    ) 
       ) 
v.       )      
       )   
RICK PERRY ,     ) 
       ) 
  Defendant.    ) 
_________________________________  ) 
       ) 
MARAGARITA V. QUESADA, et al.,   ) CIVIL ACTION NO. 
       ) SA-11-CA-592-OLG-JES-XR 
  Plaintiffs,    ) [Consolidated case] 
       ) 
v. 
       ) 
RICK PERRY, et al.,     ) 
  Defendants.    ) 
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___________________________________  ) 
       ) 
JOHN T. MORRIS,     ) CIVL ACTION NO. 
       ) SA-11-CA-615-OLG-JES-XR 
  Plaintiff,    ) [Consolidated case] 
       ) 
v.       ) 
       ) 
STATE OF TEXAS, et al.,    ) 
       ) 
  Defendants.    ) 
____________________________________ ) 
       ) 
EDDIE RODRIGUEZ, et al.    ) CIVIL ACTION NO. 
       ) SA-11-CA-635-OLG-JES-XR 
  Plaintiffs,    ) [Consolidated case] 
       ) 
v.       ) 
       ) 
RICK PERRY, et al.,     ) 
       ) 
  Defendants.    ) 
______________________________________________________________________________ 
 

JOINT MEMORANDUM IN OPPOSITION TO STATE DEFENDANTS’  
MOTIONS TO DISMISS AND FOR PARTIAL SUMMARY JUDGMENT  

BY PLAINTIFF-INTERVENORS  
TEXAS STATE CONFERENCE OF NAACP BRANCHES, JUANITA WALLACE, REV. BILL 

LAWSON, HOWARD JEFFERSON, AND  
CONGRESSPERSONS JOHNSON, JACKSON-LEE, AND GREEN  

______________________________________________________________________________ 
 

I. Introduction 

The Texas State Conference of NAACP Branches, Juanita Wallace, Rev. Bill Lawson, and 

Howard Jefferson and Congresspersons Eddie Bernice Johnson, Sheila Jackson-Lee, and 

Alexander Green (hereinafter, “Plaintiff Intervenors”) respectfully urge that this Court deny the 

motion to dismiss and motions for partial summary judgment submitted by Defendants Rick 

Perry, in his official capacity as Governor, David Dewhurst, in his official capacity as Lieutenant 

Governor, Joe Straus, in his official capacity as Speaker of the Texas House of Representatives, 

Hope Andrade, in her official capacity as Secretary of State, and the State of Texas (hereinafter, 
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“State Defendants”).  NAACP Plaintiffs offer the following memorandum in opposition to the 

State Defendants’ motions to dismiss and for partial summary judgment [#209 and #210] against 

their claims.1 

Plaintiff Intervenors moved to intervene in the above-styled action on July 19, 2011, 

alleging that the bills passed by the Texas State Legislature for redistricting Texas’ Congressional 

and State House districts—C185 and H283, respectively—violated the Equal Protection Clause of 

the 14th Amendment and Section 2 of the Voting Rights Act of 1965 by intentionally 

discriminating against minority voters and by diluting the minority vote.  On August 17, 2011, the 

State Defendants filed a motion to dismiss and a motion for partial summary judgment [#209 and 

#210].  Depositions of fact and expert witnesses are ongoing, the State Defendants only just 

produced its expert witness reports at 10:47pm last night, and in response to the Plaintiff 

Intervenors’ written discovery requests (even though the State was provided with an extension of 

time to respond) only at 10:54pm last night provided mostly objections, directions to look at 

documents without any effort to provide responses to non-objectionable portions of the written 

discovery requests, and made blanket denials to nearly every request for admission, save the most 

trivial aspects of those requests.  However, after a request for them to reconsider their answers 

they responded that they will stand by their answers though they said if we wanted to conference 

they would.  Because of the limited time involved in this case a Motion to Compel is being filed. 

II. State Defendants Motions to Dismiss and for Partial Summary Judgment Against the 
Plaintiff Intervenors Should Be Denied 

 
 In filings from August 17, 2011, State Defendants moved for partial dismissal and partial 

summary judgment [#209 and #210], arguing that this Court should grant summary judgment in 

favor of State Defendants with respect to the Plaintiff Intervenors’ 14th Amendment claims of 

                                                 
1 Although the State’s motion to dismiss makes no reference to the Plaintiff Intervenors or their claims, in an 
abundance of caution, the Plaintiff Intervenors state their opposition to the State’s motion to dismiss. 
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intentional discrimination in the Congressional and State House plans, along with their Section 2 

of the Voting Rights Act claims regarding these Plans.  The Plaintiff Intervenors strenuously 

oppose these motions as premature and unwarranted by law. 

Summary judgment should be granted only “if the pleadings, the discovery and disclosure 

materials on file, and any affidavits show that there is no genuine issue as to any material fact and 

that the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c).  The court 

considering the motion reviews the evidence and construes in favor of the nonmoving party and 

gives the nonmoving party every benefit of all justifiable inferences.  Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 250 (1986).  Facts “that might affect the outcome of the suit under the 

governing law” are material.  Id. at 248.  Where “the unresolved issues are primarily legal rather 

than factual, summary judgment is particularly appropriate,” Wyo. Outdoor Council v. Dombeck, 

148 F. Supp. 2d 1, 7 (D.D.C. 2001), and that is simply not the case in the present action. 

A. Plaintiff Intervenors’ 14th Amendment Claim Is Supported by Sufficient Evidence 
to Warrant Denial of the State’s Motions 

 
 Plaintiff Intervenors have presented sufficient evidence of intentional discrimination to 

withstand State Defendants’ motions regarding the Plaintiff Intervenors’ 14th Amendment claims.  

The United States Supreme Court, in Village of Arlington Heights v. Metropolitan Housing 

Development Corp, 429 U.S. 252 (1977), outlined the evidence necessary to establish a prima 

facie case of racial discrimination in violation of the Equal Protection Clause.  The party alleging 

discrimination must first show (through use of legislative history, a pattern of events, or 

departures from usual procedures) that discrimination was a motivating factor in the decision.  

After making that prima facie case, the Court instructed that the burden shifts to the city to show 

that the same decision would have resulted even if the discriminatory motive was not present.  Id. 

at 270-71, n. 21. 
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While "[p]roof of racially discriminatory intent or purpose is required to show a violation 

of the Equal Protection Clause," City of Cuyahoga Falls v. Buckeye Cmty. Hope Found., 538 U.S. 

188, 194 (2003) (internal citations and quotations omitted), this requirement can be satisfied in a 

number of different ways.  To prove intentional discrimination, one must show that "a challenged 

action was motivated by an intent to discriminate." Elston v. Talledega County Board of 

Education, 997 F.2d 1394, 1406 (11th Cir. 1993). This requires a showing that the decisionmaker 

was not only aware of the complainant's race, color, or national origin, but that the [State] acted, 

at least in part, because of the complainant's race, color, or national origin. However, the record 

need not contain evidence of "bad faith, ill will or any evil motive on the part of the [State]." Id. 

(quoting Williams v. City of Dothan, Alabama, 745 F.2d 1406, 1414 (11th Cir. 1984)). 

State Defendants mistakenly imply that evidence of racially discriminatory impact is 

irrelevant or inappropriate when establishing discriminatory intent, however, the cases cited by 

the State and the prevailing holdings on Equal Protection challenges hold that evidence of 

discriminatory intent may be direct or circumstantial.2  Such evidence can be derived from a 

variety of sources, including statements by decisionmakers, the historical background of the 

events in issue, the sequence of events leading to the decision in issue, a departure from standard 

procedure (e.g., abnormal enactment processes or failure to consider factors normally 

considered), legislative or administrative history (e.g., minutes of meetings), a past history of 

discriminatory or segregated conduct, and evidence of a substantial disparate impact on a 

protected group. See Arlington Heights, 429 U.S. at 266-68 (evaluation of intentional 

discrimination claim under the Fourteenth Amendment); Elston, 997 F.2d at 1406.  

                                                 
2 Cases cited by State suggesting that evidence of impact is not relevant or appropriate or that the evidence of intent 
must be evidence of actual intent, show that not only is impact available to support a showing of intentionality, but so 
is any and all other circumstantial evidence of racially discriminatory intent.  See, City of Mobile v. Bolden, 446 U.S. 
55, 70 (1980), Rogers v. Lodge, 458 U.S. 613, 617 (1982), see Village of Arlington Heights v. Metro. Housing Dev. 
Corp., 429 U.S. 252, 264–65 (1977). 
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The so-called “Arlington Heights” factors, when considered in the present case, indicate 

the presence of discriminatory intent in the enactment of C185 and H283.  And these facts, when 

viewed in favor of the Plaintiff Intervenors, supports the denial of the State Defendants’ motion 

for summary judgment on the intentional discrimination claims. 

Statements by State Defendant Witnesses - Archer 

The background and sequence of events that comprised the Texas Legislature’s redistricting 

process this round reveal a number problems indicating discriminatory intent.  The deposition of 

Jeff Archer, Chief Legislative Counsel to the Texas Legislative Council (TLC), displayed the 

State’s blatant disregard for protecting minority voting rights.  (p. 78-81) Archer admitted that he 

did not perform any analysis to evaluate how many districts in the benchmark plans were 

minority opportunity districts, and that he did not know of anyone at the TLC who prepared that 

analysis. See Archer Deposition, Ex. 3, p. 78-81.  Archer also admitted that he used a tool that 

attempted to derive whether there was racially polarized voting, but that tool did not provide 

information on who the Latino preferred candidate was.  He said that the tool was not available to 

legislators or legislative staffers (and he did not run reports for others).  Id.  Archer also admitted 

that he did not know how many effective minority opportunity districts there were in the 

congressional map adopted by the State.  See Archer Deposition, Ex. 3, 154-155.  This remarkable 

lack of concern for and attention to protecting minority voting rights under Section 2 is so 

startlingly blatant that at a minimum it supports an inference of intentional discriminatory intent.  

Attorneys for the State of Texas testified to the Senate Redistricting Committee that things were 

done much differently this time on redistricting by the Legislature than the preferable way which 

was used the previous time when outreach was made to the public around the State.  Doug Davis 

admitted he was not aware of any effort to draw an additional African-American opportunity seat.  

Davis deposition. Ex. 4, pages 170-173.   
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Interiano 

Additionally, the manner in which the Texas Legislature conducted the redistricting 

process was a dramatic and suspicious departure from standard procedure.  See Sworn Statement 

of Dawnna Dukes, Ex. 9.  This echoes what the State lawyers testified to above.  The State 

introduced the final maps an incredibly short time before they were voted on, giving the public no 

meaningful chance to review, much less comment, on them.  The Legislature scheduled purported 

“public hearings” with less than 24 hours notice during a workday, preventing average working 

citizens from attending the hearings.  Id.  Representative Dawnna Dukes, a member of the Texas 

House of Representatives, explained the disregard shown by leadership in the Legislature for the 

concerns for minority voting rights.  Minority members of the Legislature spoke out strong 

against some of the dilutive and retrogressive aspects of the proposed plans, and their insights and 

commentary were completely dismissed by the decision-makers.  Id. 

A jurisdiction’s past history of discriminatory conduct can be evidence of discriminatory 

intent.  Texas has an indisputable history of such actions, not only in relation to redistricting and 

voting generally, but also in education and other fields.  The State of Texas has, on more than one 

occasion, been found to have enacted racially discriminatory redistricting plans.  In the 2004 

decision Session v. Perry, 298 F. Supp. 2d 451 (E.D. Tex. 2004), the federal 3-judge panel noted 

that it was “keenly aware of the long history of discrimination against Latinos and Blacks in 

Texas, and recognize[d] that their long struggle for economic and personal freedom is not over.”  

Id. at 473.  Of the 107 Texas Section 5 objections interposed by the Department of Justice 

between 1982 and 2006, 57 percent of those were related to redistricting plans at all levels of 

government.  Eight of those objections related to redistricting at the state level, with 2001 being 

the most recent, thus establishing a consistent history of racially motivated conduct by the State 

against its minority citizens.  See Voting Rights in Texas 1982-2006, A Report of 
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RenewTheVRA.org, Prepared by Nina Perales, Luis Figueroa and Criselda G. Rivas, p. 17, 

available at http://www.protectcivilrights.org/pdf/voting/TexasVRA.pdf (last accessed 

8/22/2011).  This long-standing pattern, and even tradition, of voting discrimination on the basis 

of race, gives strong credibility to the Plaintiff Intervenors’ allegations of intentional racial 

discrimination in the creation of Plans C185 and H283. See also reports of Dr. Richard Murray, 

Dr. Vernon Burton and Bill Piatt. [#148-1, #150-1, and #150-11] 

Evidence of Racial Discrimination Across Texas 

The record in this litigation is replete with factual and expert testimony documenting the 

substantial disparate impact that Texas’ enacted Congressional and State House redistricting plans 

would have on Hispanic and African American voters in the state.  Every expert retained has 

made findings that support a finding of a Section 2 violation in the State’s enacted Congressional 

plan.  The State Defendants, in fact, do an excellent job of cataloguing all of Consolidated 

Plaintiffs’ evidence and findings of disparate impact in their Memorandum in Support of their 

Motion for Summary Judgment.  See Def. Brief, [# 210, at 6-24].  Additionally, Dr. Vernon 

Burton has provided an additional sworn statement chronicling his assessment of the fact that the 

evidence available thus far in this litigation sufficiently raises genuine issues of material fact of 

intentional racial discrimination sufficient to survive the State’s motion for summary judgment.  

See Ex. 13.  

There are certainly some indisputable material facts in this case, but those facts make it 

clear that Hispanic and African-American voters are dramatically and disproportionately 

underrepresented in the redistricting plans enacted by the State.  These facts support this Court’s 

denial of the State’s Motion for Partial Summary Judgment, and under 14th Amendment 

jurisprudence, may be factors considered in finding intentional racial discrimination.  Further, the 

record is clear from the discovery responses from the African-American Congresspersons that 
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they desired to improve their districts but their proposals were generally not acknowledged.  

Congresswoman Johnson sent a proposal for her district and a Latino district that were largely if 

not completely ignored.  See Statement of Congresswoman Eddie Bernice Johnson, Ex. 12. 

All of the above factors listed support a finding of intentional discrimination in the 

enactment by the Texas Legislature of C185 and H283.  These are all factors that have been 

deemed acceptable for consideration of allegations of intentional discrimination.  Beyond that, 

there are still factual and expert depositions to be taken.  A motion for summary judgment is 

premature and, ultimately, unsupported in the instant case.  

B. Plaintiff Intervenors’ Section 2 of the Voting Rights Act Is Supported by 
Sufficient Evidence to Warrant Denial of the State’s Motions 
 

The State Defendants’ Motion for Partial Summary Judgment on Plaintiff Intervenors’ 

Section 2 Congressional plan claim is unsupported because Plaintiff Intervenors can easily 

establish the three threshold conditions set forth by the United States Supreme Court in 

Thornburg v. Gingles, 478 U.S. 30 (1986), as necessary to make out a prima facie case of vote 

dilution under Section 2 of the Voting Rights Act.  The Plaintiff Intervenors must and can 

establish that:  

(1) that the minority group in question is "sufficiently large and geographically compact to 
constitute a majority in a single-member district";  

(2) that the minority group is "politically cohesive"; and  
(3) that the "majority votes sufficiently as a bloc to enable it ... usually to defeat the 

minority's preferred candidate." Id. at 50-51.  
 
Gingles involved a multimember district, but the Supreme Court has made clear that these 

conditions must likewise be met in actions challenging one or more single-member districts. See 

Growe v. Emison, 507 U.S. 25, 40-41 (1993). If the three Gingles conditions are met, a court then 

must determine whether the "totality of the circumstances" indicates that minority voters have 

been denied equal opportunity to participate in the political process. See Johnson v. De Grandy, 
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512 U.S. 997, 1009-12 (1994).  The Plaintiff Intervenors can also establish that the C185 plan 

dilutes minority votes under the “totality of circumstances.” 

State Defendants focus their Motion for Partial Summary Judgment of the Congressional 

claim on the first prong of Gingles.  To satisfy the first Gingles precondition, Plaintiff Intervenors 

must and can show "the possibility of creating more than the existing number of reasonably 

compact districts with a sufficiently large minority population to elect candidates of its choice." 

Id. at 1008.  As discussed in detail below and in contradiction with the State’s witnesses’ 

testimony to the contrary, numerous plans were introduced to the Texas state legislature in which 

the minority population constituted a majority of multiple districts, affording the opportunity to 

elect the candidate of choice of minority voters.  Just because State Defendants continue to ignore 

and/or deny the submission of these plans with additional minority opportunity districts now, as 

they did during the legislative process, does not negate their existence and the proof they 

constitute of the ability to create new minority opportunity districts. 

In order to establish liability under Section 2 of the Voting Rights Act, Plaintiffs must first 

prove that the first so-called Gingles factor can be satisfied.  That is, Plaintiffs must prove that a 

reasonable compact district in which the minority population constitutes at least 50% of the 

voting age population can be drawn.  The Plaintiff Intervenors submitted or noted the submission 

by other parties during the legislative process several maps that would satisfy the first prong of 

Gingles.   

During the legislative process, the Texas State Conference of NAACP Branches and the 

Texas Legislative Black Caucus introduced proposed plans that would create new compact and 

viable African American opportunity districts.  The NAACP and the African-American 

Congressional Intervenors have tendered such a plan.  See Expert Reports of Dr. Richard Murray, 

Anthony Fairfax and Dr. Vernon Burton, [#148-1, #150-3, and #150-1].  These plans also 
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respected the ability of new Latino Hispanic opportunity districts to be drawn.  This evidence 

from the legislative process is proof that such districts could be drawn.   

The Texas NAACP submitted congressional district plans that created 2 new African 

American opportunity districts in Travis County and in the Dallas-Fort Worth area, and these 

proposed districts respected the ability of new Latino opportunity districts to be drawn as well.  

The NAACP drew a proposed Congressional District 25 in Travis County that would be, of 

Voting Age Population, 11.8% Black and 41.55% Hispanic.  The NAACP drew a proposed 

Congressional District 34 that would be, of voting age population, 31.47% Black and 25.68% 

Hispanic.  Districts with similar demographics to the districts proposed by the Texas NAACP and 

the Texas Legislative Black Caucus have been performing as opportunity districts for African 

American voters for some time. Congressional Districts 9, 18, and 30 are, and have been for some 

time, plurality districts.  Doug Davis, Director of the Senate Redistricting Committee, admits that 

these districts have been performing and African-Americans elect the candidate of their choice.  

Davis transcript, Ex. 4, pg. 124-125. 

Expert demographer Anthony Fairfax analyzed the districts and plans proposed by the Texas 

NAACP and by the Texas Legislative Black Caucus.  After examining the congressional districts 

produced by the Texas NAACP, he concluded that they were all majority minority districts and 

that they satisfied the requirements of equal population and contiguity.  See Expert Report of 

Anthony E. Fairfax, [#150-3, p. 10].  He analyzed each congressional district under 3 distinct 

measures of compactness, and he found that each district satisfied standard redistricting criteria, 

including that of compactness, and could have been adopted by the state legislature.  Moreover, 

Mr. Fairfax has yet to be deposed, and his deposition presents another opportunity for him to 

further expound upon why the State Defendants’ claims that NAACP Plaintiffs cannot satisfy the 

first Gingles prong is factually incorrect. 
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In past Voting Rights Act cases, examinations of vote dilution were frequently focused on 

one racial group, but in today’s increasingly diverse society, there are situations in which more 

than one racial group lives in close proximity, has shared interests and voting patterns, and could 

be drawn into a district such that the groups constitute a majority and can elect a candidate of 

their choosing.  See Expert Report of Dean William Piatt, [#150-11].  The decision not to draw 

such districts can, with the additional satisfaction of the other Gingles preconditions, create 

Section 2 liability on the part of a redistricting body.  

In Bartlett v. Strickland, 129 S. Ct. 1231 (2009), a Supreme Court plurality found that in 

order to satisfy the first prong of Gingles, the minority group in question had to constitute 50% or 

more of the voting age population of a given district.  The Court, however, noted that it was not 

expressing any opinion on coalition districts and whether a combined minority population of 50% 

or more could satisfy the first Gingles prong.  Id. at 1242-43.  While the Supreme Court has not 

directly addressed the issue, the Court has previously noted that racial minority groups could form 

“coalitions with voters from other racial and ethnic groups,” Johnson v. DeGandy, 512 U.S. 997, 

1020 (1994), and that assuming without deciding that coalition districts are protected under VRA, 

evidence of political cohesion would be “all the more essential.” Growe v. Emison, 507 U.S. 25, 

41 (1993) 

 However, a number of lower courts, including at least five cases from the 5th Circuit Court 

of Appeals, have found that minority groups can be aggregated for the purpose of asserting a 

Section 2 claim.  See LULAC Council No. 4434 v. Clements, 999 F.2d 831, 864 (5th Cir. 1993) 

(rehearing en banc), cert. denied 114 S. Ct. 878 (1994) (“[i]f blacks and Hispanics vote 

cohesively, they are legally a single minority group); Overton v. City of Austin, 871 F.2d 529, 538 

(5th Cir. 1989); Brewer v. Ham, 876 F.2d 448, 453 (5th Cir. 1989) (“minority groups may be 

aggregated for purposes of claiming a Section 2 violation”); Campos v. City of Baytown, 840 F.2d 
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1240, 1244-45 (5th Cir. 1988) (“a (coalition) minority group is politically cohesive if it votes 

together”) reh’g denied, 849 F.2d 943, cert denied, 492 U.S. 905 (1989); LULAC Council No. 

4386 v. Midland ISD, 812 F.2d 1494, 1501-02 (5th Cir. 1987), vacated on other grounds, 829 

F.2d 546 (5th Cir. 1987) (en banc).  Other circuits considering the issue have agreed, and, to date, 

the only circuit to take a contrary position is the 6th Circuit in Nixon v. Kent County, 76 F.3d 1381 

(6th Cir. 1996) (en banc). 

 State Defendants mistakenly assume that a minority opportunity district that satisfies the 

first Gingles prong must contain a majority of one single racial group without precedential 

authority cited for such a restrictive holding.3  In fact, such a suggestion by the State flies in the 

face of a substantial amount of federal case law that assumes or holds that coalition districts may 

satisfy the first prong of Gingles in a Voting Rights Act case.  Plaintiff Intervenors offered several 

examples of Congressional maps that created new minority opportunity district. Ex. 12.  These 

maps are a part of the legislative record, and they are part of the record of this litigation.  The 

expert demographer and cartographer retained by the Plaintiff Intervenors confirmed that these 

districts were reasonably compact, justifiable districts, perfectly appropriate for enactment by the 

state legislature.  See Expert Report of Anthony E. Fairfax, [#150-3, p. 10].  State Defendants 

have offered no evidence to controvert Mr. Fairfax’s expert opinion.  This Court must construe 

evidence and draw all reasonable inferences from that evidence in favor of the Plaintiff 

Intervenors, and the existence of maps that create additional minority opportunity districts, along 

with Mr. Fairfax’s expert opinion that these new districts complied with traditional redistricting 

criteria, warrant a denial of the State Defendant’s motion for partial summary judgment given the 

obvious presence of a genuine issue of material fact. Many witnesses have said there is a coalition 

                                                 
3 See State’s motion for partial summary judgment [#210, pg. 9] misstates the plaintiffs’ burden as “must present 
evidence that the Legislature could have created additional geographically compact districts in which Latino or 
African-American voters would form a majority.” emphasis added,  
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between African-American and Latino voters in Texas.  See statements of Congresswoman Eddie 

Bernice Johnson, Ex. 12; Terrysa Guerra, Ex. 8; and Linda Lydia, Ex. 7, discussing the coalition 

in the Dallas-fort Worth Metroplex.  Phyllis Jones discusses it in the Bell County area. Ex. 6.   

Congressperson Eddie Bernice Johnson, Alexander Green and Sheila Jackson Lee along with 

Howard Jefferson discuss this in regards to Harris County. Ex. 12.  Further, the statements of 

Jefferson, Guerra and Jones show strong evidence of continued harassment of minority voters and 

see also the expert reports of Dr. Richard Murray, Dr. Vernon Burton, and Bill Piatt. [#148-1, 

#150-1, and #150-11] 

C.   Objections to the State’s Motions 
 
The State’s motions should be denied as being improperly plead and/or supported.  

Specifically, the State’s motions against the Plaintiff Intervenors are flawed to include but not 

necessarily limited to the following ways: 

• State asserts in it motion [#210, pg. 27] that the Plaintiff Intervenors did not plead 
facts of intent to discriminate against African American voters, however, the 
Plaintiff Intervenors live pleadings contain factual allegations of violations of the 
14th Amendment and §2 of the VRA and factual allegations which taken together 
establish sufficient evidence to raise a genuine issue of material fact as to the 
intentionality of the racially discriminatory intent of the Legislature in passing 
C185 and H283, 

• State suggests that the Plaintiff Intervenors and others’ proposed plans either 
violated the 14th Amendment or §2 of the VRA by reducing minority populations 
surrounding the proposed majority minority districts, however, the State has 
provided no competent summary judgment evidence of such assertions and those 
assertions are directly in contradiction with the Plaintiff Intervenors’ expert reports 
and those of the other Plaintiffs in this case who proposed viable plans with 
examples of performing majority minority districts. 

• State suggests that Plaintiffs’ plans violate the 14th Amendment because they are 
drawn with race, ethnicity, and/or national origin in mind. However, the State’s 
argument is wholly unsupported given that the State cites to no such authority to 
invalidate the examples of performing majority-minority districts, the State itself 
has admitted through deposition testimony of Interiano, Ex. 1 and 2; Archer, Ex. 3; 
Davis, Ex. 4; and Downton, Ex. 5, that it drew its districts according to the national 
origin of race of the voters in those districts, and given the threshold burden of 
having to show that a majority-minority district could be drawn, such an argument 
by the State would presuppose that one could never meet this threshold burden if 
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there was such a restriction against drawing a district with the race and/or national 
origin of the voters in mind. 

 

D. The State’s Motions are Inappropriate at This Time 
 

The State’s motions against the Plaintiff Intervenors are premature at this time for the 

following reasons: 

• Discovery has not been completed including the following: 
o the State’s experts only produced their reports after 10pm last night,  
o the State provided few if any responses to our discovery requests, instead 

listing multiple objections and nearly blanket denials of requests for 
admissions after 10pm last night,  

o our experts have yet to provide rebuttal to the State’s experts, and 
o several State legislators/decision makers on C185 and H283 have yet to be 

deposed; including the following depositions: Gerardo Interiano on 
8/26/11; Ryan Downton, 8/31/11; Chairman Seliger, 9/1/11. See attached 
Bledsoe Sworn Statement. 

• The map has not yet become legally binding through the VRA process (currently 
in litigation in the DC District Court three-judge panel) and being reviewed by the 
DOJ preclearance process. 

 
Given the fast-paced nature of this redistricting litigation and the lack of substantial 

responses to the Plaintiff Intervenors’ discovery requests by the State Defendants, the Plaintiff 

Intervenors are unreasonably inhibited from a fair opportunity to obtain, review, process, and 

respond to evidence to prove up their claims.   

It is well-established that a change affecting voting enacted in a jurisdiction covered by 

Section 5 of the Voting Rights Act, 42 U.S.C. § 1973 is not legally enforceable, and that until 

preclearance has been obtained, court should not rule on the merits of constitutional or other claims 

regarding the measure. See, e.g., Wise v. Lipscomb, 437 U.S. 535 (1978). The Court in Wise observed: 

“A new reapportionment plan enacted by a state, including one purportedly adopted in response to 

invalidation of a prior claim by a federal court, will not be considered ‘effective as law’…until it has 

been submitted and has received clearance under Section 5. Neither, in those circumstances, until 

clearance has been obtained, should a court address the constitutionality of the new measure.” Id. at 
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542 (citation omitted). See also, Connor v. Waller, 421 U.S. 656 (1975) (error to consider 

constitutionality of Mississippi laws before they are precleared); Hughley v. Adams, 667 F.2d 25, 26 

(11th Cir. 1982) (declining on ripeness grounds to consider plaintiffs’ objections to plan before it is 

precleared).  

If the redistricting plans are not precleared, this Court would have remedial authority to 

correct the problems in the plans that caused them to be found to be in violation of the Voting Rights 

Act and would have the authority to order elections for the offices at issue using the districts as 

modified by the Court. While the Legislature ordinarily should have the first opportunity to correct 

the deficiencies in its redistricting plans, where the election is imminent and there is no opportunity 

for preclearance, the Court can impose a remedy.  

There are no issues relating to the merits of plaintiffs’ claims that can be ruled on prior to the 

redistricting plans being precleared by the D.D.C. This is because the reason for the stay is not simply 

to avoid two federal courts ruling on the same issue. Rather the stay is warranted because the plans 

themselves are not legally enforceable at this time, and it is speculation as to whether these plans will 

become legally enforceable in the future. 

The NAACP Plaintiffs respectfully request that to the extent that the Court determines that 

they have not presented sufficient evidence to raise genuine issues of material fact on its claims of 

14th Amendment Equal Protection and VRA §2 claims, that the Court deny the State’s motions 

thus allowing the Plaintiff Intervenors the opportunity to adduce evidence through to and during 

trial in this matter. 

EVIDENCE 

 The Plaintiff Intervenors incorporate by reference as if fully set forth herein the exhibits 

attached to this response in opposition as well as those documents that are referenced herein that 
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have already been filed and made a part of the record in this case as referenced by cite to the 

associated docket number in this case (e.g., [#150-1]).  

III. Conclusion 

For all of the foregoing reasons, Plaintiff Intervenors respectfully request that this Court 

deny the State Defendants’ motions to dismiss and for partial summary judgment against their 

claims and such other and further relief as the Court determines justice and fairness so require. 

 
Dated: August 23, 2011. 
 

Respectfully Submitted, 

   /s/ Allison Riggs    

Anita S. Earls 
N.C. State Bar No. 15597 
(Admitted Pro Hac Vice) 
Allison J. Riggs 
N.C. State Bar No. 40028 
(Admitted Pro Hac Vice) 
Southern Coalition for Social Justice 
1415 West Highway 54, Suite 101 
Durham, NC 27707 
Telephone: 919-323-3380 
Fax: 919-323-3942 
Anita@southerncoalition.org 
Allison@southerncoalition.org 
 
Robert Notzon 
Law Office of Robert S. Notzon 
State Bar Number 00797934 
1507 Nueces Street 
Austin, TX 78701 
512-474-7563 
512-474-9489 fax 
Robert@NotzonLaw.com 
 
Attorneys for Texas State Conference of NAACP 
Branches, Juanita Wallace and Bill Lawson 
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Victor L. Goode 
Assistant General Counsel 
NAACP 
4805 Mt. Hope Drive 
Baltimore, MD 21215-3297 
Telephone: 410-580-5120 
Fax: 410-358-9359 
vgoode@naacpnet.org  
Attorney for the Texas State Conference of NAACP 
Branches 
 
 
_/s/ Gary L. Bledsoe___________ 
Gary L. Bledsoe 

      Law Office of Gary L. Bledsoe and Associates 
      State Bar No. 02476500 
      316 West 12th Street, Suite 307 
      Austin, Texas 78701 
      Telephone: 512-322-9992 
      Fax: 512-322-0840 
      Garybledsoe@sbcglobal.net  

Attorney for Howard Jefferson 
Attorney for Congresspersons Johnson,  

Jackson-Lee, and Green 
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UNITED STATES DISTRICT COURT  

FOR THE WESTERN DISTRICT OF TEXAS 
SAN ANTONIO DIVISION 

 
SHANNON PEREZ, et al.,    ) 
       ) CIVIL ACTION NO. 
  Plaintiffs,     ) SA-11-CA-360-OLG-JES-XR 
       ) [Lead case] 
v.       ) 
       ) 
STATE OF TEXAS, et al.,    ) 
       ) 
  Defendants.    ) 
__________________________________  ) 
       ) 
MEXICAN AMERICAN LEGISLATIVE  ) CIVIL ACTION NO. 
CAUCUS, TEXAS HOUSE OF    ) SA-11-CA-361-OLG-JES-XR 
REPRESENTATIVES (MALC),   ) [Consolidated case] 
       ) 
  Plaintiffs,    ) 
v.       )      
       )   
STATE OF TEXAS, et al.,    ) 
       ) 
  Defendants.    ) 
_________________________________  ) 
       ) 
TEXAS LATINO REDISTRICTING TASK  ) CIVIL ACTION NO. 
FORCE, et al.,      ) SA-11-CV-490-OLG-JES-XR 
       ) [Consolidated case] 
  Plaintiffs,    ) 
       ) 
v.       )      
       )   
RICK PERRY ,     ) 
       ) 
  Defendant.    ) 
_________________________________  ) 
       ) 
MARAGARITA V. QUESADA, et al.,   ) CIVIL ACTION NO. 
       ) SA-11-CA-592-OLG-JES-XR 
  Plaintiffs,    ) [Consolidated case] 
       ) 
v. 
       ) 
RICK PERRY, et al.,     ) 
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  Defendants.    ) 
___________________________________  ) 
       ) 
JOHN T. MORRIS,     ) CIVL ACTION NO. 
       ) SA-11-CA-615-OLG-JES-XR 
  Plaintiff,    ) [Consolidated case] 
       ) 
v.       ) 
       ) 
STATE OF TEXAS, et al.,    ) 
       ) 
  Defendants.    ) 
____________________________________ ) 
       ) 
EDDIE RODRIGUEZ, et al.    ) CIVIL ACTION NO. 
       ) SA-11-CA-635-OLG-JES-XR 
  Plaintiffs,    ) [Consolidated case] 
       ) 
v.       ) 
       ) 
RICK PERRY, et al.,     ) 
       ) 
  Defendants.    ) 
______________________________________________________________________________ 
 

ORDER 
 The Court having received and reviewed the Defendants’ motion to dismiss [#209] and for 

partial summary judgment [#210] and the Plaintiff Intervenors’ response and any other filings, 

hereby finds that Defendants’ motions should be DENIED.  

 SIGNED this ____ day of __________________, 2011. 

 
 

 _________________________________  
 U.S. DISTRICT JUDGE 

 

24 
 

Case 5:11-cv-00360-OLG-JES-XR   Document 232    Filed 08/23/11   Page 24 of 25



25 
 

TABLE OF CONTENTS IN OPPOSITION TO STATE DEFENDANTS’ MOTIONS TO 
DISMISS AND FOR PARTIAL SUMMARY JUDGMENT 

 
All exhibits attached to Plaintiffs’ Joint Response in Opposition to the State Defendants’ motions 

to Dismiss and for Partial Summary Judgment as if fully set forth therein. 
 
EXHIBITS 

1. Excerpts from Deposition of Gerardo Interiano (Part I) – Under Seal 
2. Excerpts from Deposition of Gerardo Interiano (Part II) – Under Seal 
3. Excerpts from Deposition of Jeff Archer– Under Seal 
4. Excerpts from Deposition of Doug Davis– Under Seal 
5. Excerpts from Deposition of Ryan Downton– Under Seal 
6. Phyllis Jones Sworn Statement 
7. Linda Lydia Sworn Statement 
8. Terrysa Guerra Sworn Statement  
9. Dawnna Dukes Sworn Statement 
10. Brian Rowland Sworn Statement 
11. Gary Bledsoe Sworn Statement 
12. Eddie Bernice Johnson Sworn Statement 
13. Vernon Burton Sworn Statement 
14. Richard Murray Sworn Statement 
15. Carolyn Scantlebury Sworn Statement 
16. Howard Jefferson Sworn Statement 
17. Alexander Green Sworn Statement 
18. Claude Foster Sworn Statement 
19. Sheila Jackson-Lee Sworn Statement 
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