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Plaintiffs in the case originally styled Texas Latino Redistricting Task Force, et al. v. 

Perry, et al., No. 5:11-cv-490, (the “Latino Task Force Plaintiffs”) file this post-trial brief and 

would show the Court the following: 

I. INTRODUCTION 

 The Latino Task Force Plaintiffs filed their challenge for the purpose of protecting the 

voting rights of Latinos in Texas.  For that reason, the Latino Task Force Plaintiffs focus their 

arguments on the legal and constitutional requirements to protect minority voting rights.  The 

Latino Task Force Plaintiffs contend that Plans C185 and H283 cannot be implemented because 

they discriminate against Latino voters in effect and intentionally. 
 

II. ARGUMENT 

A. PLANS C185 AND H283 DISCRIMINATE IN EFFECT AGAINST LATINOS IN 
TEXAS 

 Plan C185 and Plan H283 dilute Latino voting strength in Texas.  Plan C185 fails to 

create more than the existing number of Latino opportunity districts, including in Houston, 

Dallas-Fort Worth and South and West Texas.  Plan H283 fails to create more than the existing 

number of Latino opportunity districts, including in Nueces and El Paso counties and in the Rio 

Grande Valley.   

 In 1982, Congress amended the Voting Rights Act to reach discriminatory conduct that 

might otherwise evade liability under the more stringent intent standard established in City of 

Mobile v. Bolden, 446 U.S. 55 (1980); the amendment created a “results-based” test to analyze 

vote dilution claims.  S. Rep. No. 97-417, at 40 (1982), reprinted in 1982 U.S.C.C.A.N. at 218 

(“S. Rep.”) 

 Thornburg v. Gingles, 478 U.S. 30 (1986), provides a framework for determining 

whether a districting plan impairs the ability of Latinos to elect representatives of their choice in 

violation of Section 2.  In Gingles, the Supreme Court established a two-step inquiry for analysis 

of vote dilution claims.  Id. at 50-51.  First, the minority group must be able to demonstrate: (1) 
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“that it is sufficiently large and geographically compact to constitute a majority in a single-

member district;” (2) “that it is politically cohesive;” and (3) “that the white majority votes 

sufficiently as a bloc to enable it – in the absence of special circumstances, . . . usually to defeat 

the minority’s preferred candidate.”  Id. 

 The second step of the inquiry requires the Court “to consider the ‘totality of the 

circumstances’ and to determine, based ‘upon a searching practical evaluation of the ‘past and 

present reality’ whether the political process is equally open to minority voters.’” Id. at 79 

(citations and internal quotation marks omitted).  The Senate Judiciary Committee, in a report 

accompanying the 1982 amendments to the Voting Rights Act, provided a non-exclusive list of 

factors that a court should consider in determining whether the challenged practice 

impermissibly impairs the ability of the minority group to elect their preferred representatives.1  

                                                           
1 These factors include, but are not limited to: 
 
 (1) the extent of any history of official discrimination in the state or political 

subdivision affecting the right of a member of a minority group to register, vote, 
or participate in the democratic process; 

(2) the extent to which voting in government elections is racially polarized; 
 (3) the extent to which the state or political subdivision has used voting practices or 

procedures that tend to enhance the opportunity for discrimination against the 
minority group (for example, unusually large election districts, majority vote 
requirements, prohibitions against bullet voting.); 

 (4) exclusion of minorities from a candidate slating process; 
 (5) the extent to which minority group members in the state or political subdivision 

bear the effects of past discrimination in areas such as education, employment, 
and health, which hinder their ability to participate effectively in the political 
process; 

 (6) the use of overt or subtle racial appeals in political campaigns; 
 (7)  the extent to which minorities have been elected to public office in the 

jurisdiction. 
 
 Additional factors are: “whether there is a significant lack of responsiveness on the part 
of elected officials to the particularized needs” of the minority group and “whether the policy 
underlying the . . . use of such voting qualification, prerequisite to voting, or standard, practice or 
procedure is tenuous.”  S. Rep. at 29; see also Gingles, 478 U.S. at 48 n.15. 
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1. Gingles 1: Numerosity and Compactness of the Minority 
Community 

 The first of the three Gingles prongs asks whether the Latino community is sufficiently 

large and compact to constitute the majority of any additional districts in the challenged 

redistricting plan.  See Gingles, 487 U.S. at 50-51.  To satisfy the first prong of a § 2 claim, the 

minority population must comprise at least 50%, plus one person, of the relevant voting age 

population.  Bartlett v. Strickland, 556 U.S. 1, 12 (2009)   

The Gingles test was developed in litigation over an at-large election system but also 

applies in redistricting cases where a plan is challenged for failure to draw a sufficient number of 

majority minority districts.  Growe v. Emison, 507 U.S. 25, 39-41 (1993).  “When applied to a 

claim that single-member districts dilute minority votes, the first Gingles precondition requires 

the possibility of creating more than the existing number of reasonably compact districts with a 

sufficiently large minority population to elect candidates of its choice.”  Johnson v. DeGrandy, 

512 U.S. 997, 1008 (1994).   

 In the Fifth Circuit, voting rights litigants must show that they can comprise the majority 

citizen voting age population in any demonstrative district they are offering pursuant to Section 2 

of the Voting Rights Act.  In Campos v. City of Houston, the Fifth Circuit held that “courts 

evaluating vote dilution claims under section 2 of the Voting Rights Act must consider the 

citizen voting-age population of the group challenging the electoral practice when determining 

whether the minority group is sufficiently large and geographically compact to constitute a 

majority in a single-member district.”  113 F.3d 544, 548 (5th Cir. 1997).  Two years later, the 

Fifth Circuit imposed a “bright line” test for Gingles 1.  Valdespino v. Alamo Heights Indep. Sch. 

Dist., 168 F.3d 848 (5th Cir. 1999).  In Valdespino, the Fifth Circuit made clear:  

[T]his court has interpreted the Gingles factors as a bright line test. 
. . Furthermore . . . this court has required vote dilution claimants 
to prove that their minority group exceeds 50% of the relevant 
population in the demonstration district. . . Finally, this court has 
already determined what factors limit the relevant population in the 
district: voting-age and citizenship.  
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Valdespino, 168 F.3d at 852-853. 

 The compactness inquiry under § 2 examines the compactness of the minority 

community, not the compactness of the contested district.  LULAC v. Perry, 548 U.S. at 433.  

When evaluating compactness, “the inquiry should take into account traditional districting 

principles such as maintaining communities of interest and traditional boundaries.”  Id. (internal 

quotations omitted). 

There is no dispute that the best source of demographic information for Texas is the 

United States Census. The Census Bureau’s American Community Survey (“ACS”) is the best 

available source for citizenship data.  (Ex. E-1 at pp. 6, 7; Ex. E-9 at p. 3.)  ACS data 

demonstrate that Latinos are sufficiently numerous and compact to comprise the citizen voting 

age majority of seven congressional districts in South and West Texas, as well as a district in the 

Dallas-Fort Worth area. ACS data demonstrate that Latinos and African Americans are 

sufficiently numerous and compact to comprise the citizen voting age majority of an additional 

district in Houston.  ACS data further show that Latinos are sufficiently numerous and compact 

to comprise the citizen voting age majority of additional State House districts in Nueces County, 

El Paso County, and spanning Cameron and Hidalgo Counties.  

a. Congressional Plan 

There are seven Latino opportunity districts in the congressional benchmark: 15, 16, 20, 

23, 27, 28, and 29.  (Pl. Ex. 237-270; Ex. E-7, Corr. Rebuttal, at pp. 25, 26; Tr. 513:7-515:5.)  

According to the State’s expert, Dr. John Alford, districts 15, 16, 20, 23, 27, 28, and 29 in the 

benchmark plan are Latino opportunity districts.  (Tr. 1860:19-24; Tr. 1859:24-1860:5; Ex. E-17 

at p. 4.)  Between 2000 and 2010, Texas experienced population growth that entitled it to four 

additional congressional seats.  Latinos comprised 65% of this growth, thus providing the 

majority of the growth that brought Texas its additional congressional seats.  (Ex. J-9, at p. 3 

[Dkt. 149-3].)   

Case 5:11-cv-00360-OLG-JES-XR   Document 416    Filed 10/08/11   Page 10 of 52



 5 

Despite the rapid Latino population growth, the Legislature enacted a congressional 

redistricting plan, C185, that features seven Latino opportunity districts, effectively adding none:  

15, 16, 20, 28, 29, 34, and 35.  (Tr. 1872:14-24.)  The new configurations for CD27 and CD23 

do not provide Latinos with an opportunity to elect their candidate of choice.  (Tr. 1872:14-24; 

Tr. 1878:5-6.) CD 34 is simply a reconfigures the old CD27 and thus provides no new 

opportunity for Latinos to elect their candidate of choice (Tr. 1875:15-23.)  The State ignored the 

significant Latino growth and instead stripped CDs 23 and 27 of their ability to elect Latino 

preferred candidates, replacing them with CDs 34 and 35.  (Tr. 1875:10-21.)  The State further 

failed to create a Latino opportunity district in the Dallas-Fort Worth Metroplex or in Houston.  

(Ex. J-62, Vol. 1, at 67:15-25; Ex. J-62, Vol. 1, at 73:1-14.)   

The Texas congressional delegation urged the Legislature to create a Latino-majority 

district in the Dallas Ft. Worth area.  (Pl. Ex. 311 [Dkt. 323-2, at congress021-021].) The State 

rejected the suggestions of the congressional delegation, as well as the urgings of 

Congresswoman Eddie Bernice Johnson who testified that the Latino community in the area 

needs to have the opportunity to elect its candidate of choice. (Tr. 1281:12-1283:16.)  

As demonstrated by Plan C190, the Latino citizen voting age population in Texas is 

sufficiently large and geographically compact to comprise nine Latino opportunity districts: 6, 

15, 16, 20, 23, 28, 34, and 35.  (Ex. J-11.) 
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Plan Comparison: C100, C185, and C190 

District 
Number 

C100 C185 C190 

 HCVAP HCVAP HCVAP 

6 11.7 25.3 50.4 

15 71.9 71.0 61.7 

16 74.5 72.7 72.7 

20 63.8 62.9 66.0 

23 58.4 58.5 75.4 

28 68.3 65.9 65.1 

29 56.0 56.3 35.7 

34  71.7 72.4 

35  51.9 51.9 

36  12.9 50.1 

Data for Plan Comparison drawn from Pl. Ex. 200. 

Plan C190 maintains all of the Latino opportunity districts in the benchmark, although 

CD 27 is renamed CD 34.   

In the benchmark congressional plan, the six congressional Latino opportunity districts in 

South and West Texas had a combined overpopulation of 506,723.  (Ex. J-62, Vol. 2, at 65:5-8; 

Pl. Ex. 399 [Dkt. 330-4, at p. 75].)  Given the ideal district size of 698,488, the overpopulation in 

South and West Texas naturally comprised 72.5% of a new Latino opportunity district.  (Ex. J-

62, Vol. 2, at 65:9-11.)   

Plan C190 contains seven Latino opportunity districts in South and West Texas.  Plan 

C190 includes the shape of CD 35 from the State’s plan C185 to demonstrate that the State could 

easily have created its CD 35 as an additional Latino opportunity district and not subtracted from 

the existing Latino opportunity districts in South and West Texas.  (Ex. J-11.)  Additionally, Plan 

C190 maintains most of Nueces County, a majority Latino county, in the South and West Texas 

configuration, where it has been located for the past 30 years.  (Tr. 1870:16-22.)   
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The State does not dispute the ease with which seven Latino opportunity districts can be 

drawn in South and West Texas.  Mr. Downton, the State’s congressional map-drawer, testified 

that it was possible to draw seven Latino opportunity congressional districts in South and West 

Texas.  (Ex. J-62-II, at 63:2-10.)   

In Plan C190, the Latino population in the densely populated Dallas-Fort Worth 

Metroplex grew to a level where it became sufficiently large and geographically compact to 

comprise the citizen voting age majority of a congressional district.  (Pl. Ex. 332 [Dkt. 325-4, at 

p. 10].)  Finally, in Plan C190, the substantial Latino population in Harris County sustains both a 

majority minority coalition district, CD29, and a majority Latino district, CD36. 

Many lay witnesses testified to the continued battles they have in seeking equality in 

Harris County.  Harris County implemented a public defender’s office only last year.  (Tr. 

1081:12-1082:7; Ex. 417 ¶ 22 [Dkt. 330-5, at pp. 90-91].)  Houston’s schools had to be 

desegregated through a lawsuit brought by African American and Latino students and parents.  

(Tr. 1395:1-4.) 

Dr. Henry Flores, as well as lay witnesses, testified to the compactness of the Latino 

opportunity districts in within C190.  Further, Dr. Giberson testified in his deposition that many 

of the Latino opportunity districts in Plan C190 are compact.  (Ex. J-42, at 38:20-24 [CD 16]; 

40:11-17 [CD 20]; 40:6-10 [CD 23] [relatively compact]; 38:25-39:2 [CD 27]; 40:2-5 [CD 28].)   

For example, the Latino majority district proposed by the Texas Latino Redistricting 

Task Force in Plan C190 in the Dallas-Fort Worth Metroplex includes several similar 

neighborhoods in the Forth Worth area, in the Dallas area, such as Oak Cliff and Grand Prairie, 

and in areas of Irving and Farmers Branch. (Ex. 415 ¶ 20 [Dkt. 330-5, at p. 82].)  The schools in 

the Latino majority district proposed by the Texas Latino Redistricting Task Force in Plan C190 

have large, growing English Language Learner (or ELL) populations.  (Ex. 415 ¶ 21 [Dkt. 330-5, 

at p. 82].)  The streets and transportation infrastructure in the proposed district are uniformly 

poor. The housing in these areas is typically low- to middle-income housing, and there is 

substantial multifamily housing. (Ex. 415 ¶ 22 [Dkt. 330-5, at pp. 82-83].)  The residents in these 
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areas 1argely work in construction or run small businesses in the district, such as markets and 

restaurants. There are numerous small businesses throughout the district. (Ex. 415 ¶ 23 [Dkt. 

330-5, at p. 83].)  The residents of the areas reflected in this proposed district have much in 

common, culturally, linguistically, and economically. They are socially conservative and very 

family oriented. There are many cultural celebrations, parades, festivals, health fairs, and 

colleges fairs that are widely attended on a regular basis in this area. (Ex. 415 ¶ 23 [Dkt. 330-5, 

at p. 83].)  A Fort Worth mall within CD 6 in Plan C190 is targeted at Hispanic consumers, 

draws people from both Fort Worth and Dallas, and is very crowded every weekend.  (Tr. 

573:14-574:21; Pl. Ex. 363 [Dkt. 328-1, at p. 5].) 

Lay witnesses have also discussed the communities of interest in southeast Austin and 

San Antonio, within CD 35 in C190, and how the residents of south San Antonio have more in 

common with the residents of southeast Austin than with the residents of geographically closer 

Alamo Heights.   (Tr. 556:10-557:6; Tr. 557:17-558:19; Tr. 559:1-17.)  In south and west Texas, 

the Latino communities are similarly compact within each opportunity district.  The Supreme 

Court held that CD 23 was a § 2 district in 2006.  LULAC v. Perry, 548 U.S. 428.  That area has 

become only more Latino since then.  (Ex. J-41, at tbl. 3 [Dkt. 149-4, at p. 3].)  The State 

admitted that the rest of the configuration is protected by Section 2, and it has grown more 

Latino since the districts were last drawn.  (Id.; Ex. J-61-I, at p. 83:13-17].) 

 Dr. Richard Engstrom’s analysis of election data also reveals that Plan C190 contains 

nine districts in which Latinos have the opportunity to elect their candidate of choice.  (Ex. E-7, 

Corr. Rebuttal [Dkt. 307-1], at p. 28.)  A Latino opportunity district is one in which Latinos have 

the opportunity to elect their preferred candidate more often than not.  (Tr. 512:4-21.) 
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Reaggregated Elections in Districts: C100, C185, and C190 

 Number of Times Latino-Preferred Candidate was Elected in Eight Racially-
Contested General Elections from 2006-2010 

District C100 C185 C190 

6  0 8 

15 8 6 4 

16 8 8 8 

20 8 8 8 

23 3 1 8 

27 4   

28 7 8 4 

29 8 8 7 

34  8 8 

35  8 8 

36   8 

The above table is drawn from Plaintiffs’ Exhibit 200.  

Plan C190 does not suffer from a number of defects present in Plan C185.  In South and 

West Texas, Plan C190 does not split communities such as the City of Eagle Pass and Maverick 

County.  Plan C190 does not sever Nueces County, a Latino majority county traditionally 

included in the South and West Texas configuration of Latino opportunity districts.  (Pl. Ex. 339 

[Dkt. 325-4, at p. 18].)  Plan C190 also avoids the dramatic fragmentation of the Latino 

population in the Dallas Ft. Worth area.  

b. State House Plans 

 There are 32 Latino opportunity districts in the State House benchmark: 31, 33, 34, 36, 

37, 38, 39, 40, 41, 42, 43, 51, 74, 75, 76, 77, 79, 80, 90, 103, 104, 116, 117, 118, 119, 123, 124, 

125, 140, 143, 145, and 148.  (Pl. Ex. 201 [Dkt. 396-201].)  

Despite substantial Latino population growth in Texas, the Legislature passed a plan, 

H283, reducing the number of  Latino opportunity districts to 30:  31, 34, 36, 37, 38, 39, 40, 41, 
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42, 43, 51, 74, 75, 76, 77, 79, 80, 90, 103, 104, 116, 118, 119, 123, 124, 125, 140, 143, 145, and 

148.  (Ex. E-7, Corr. Rebuttal, at p. 28.)   

As demonstrated by Plan H292, the Latino citizen voting age population in Texas is 

sufficiently large and geographically compact to comprise 34 Latino opportunity districts:  31, 

32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 51, 74, 75, 76, 77, 78, 79, 90, 103, 104, 116, 117, 

118, 119, 123, 124, 125, 140, 143, 145, and 148.  (Ex. E-7, Corr. Rebuttal [Dkt. 307-1], at p. 28.) 

 

 

Plan Comparison: H100, H283, and H292 

District 
Number 

H100 H283 H292 

 HCVAP SSVR HCVAP SSVR HCVAP SSVR 

31 93.6 90.9 88.9 91.3 94.8 91.1 

32 35.3 33.2 44.2 37.3 85.6 82.7 

33 60.4 55.3 8.5 6.5 57.4 50.9 

34 58.2 53.8 64.6 60.8 57.1 53.5 

35 54.6 55.3 52.5 53.4 56.6 58.3 

36 83.8 82.3 88.7 85.8 85.8 81.9 

37 85.4 80.8 82.3 78.0 82.4 78.7 

38 79.0 76.9 80.6 77.9 77.4 74.2 

39 79.1 82.4 82.4 83.1 78.9 82.3 

40 90.2 86.9 89.0 86.4 85.1 81.2 

41 77.5 69.2 72.1 64.6 76.1 71.6 

42 90.1 84.8 91.1 86.0 90.0 85.0 

43 71.7 71.8 71.7 72.4 56.0 56.4 

51 45.8 40.9 44.0 38.2 43.7 36.9 

74 59.7 58.1 69.4 69.6 66.5 66.7 

75 83.1 75.9 89.0 81.2 88.1 81.0 

76 89.4 84.4 83.5 81.3 90.2 84.0 

77 78.6 73.1 73.4 66.4 66.6 61.1 
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Plan Comparison: H100, H283, and H292 

District 
Number 

H100 H283 H292 

 HCVAP SSVR HCVAP SSVR HCVAP SSVR 

78 56.2 47.5 55.2 47.1 68.1 59.0 

79 70.0 65.2 76.7 69.3 65.0 58.8 

80 67.2 69.7 79.7 79.0 55.9 56.0 

90 47.9 47.2 49.7 50.1 49.7 50.1 

103 46.5 39.3 44.6 38.1 44.6 38.1 

104 60.8 58.3 51.7 50.1 51.7 50.1 

116 61.6 57.0 57.1 51.6 59.3 53.9 

117 58.8 50.8 63.8 50.1 64.4 53.6 

118 61.9 55.2 64.7 60.3 63.1 54.9 

119 65.0 56.6 58.3 51.4 61.4 52.6 

123 67.3 57.9 62.3 54.3 62.0 53.7 

124 64.2 56.1 62.4 54.6 59.4 53.6 

125 60.5 56.1 64.3 59.1 58.2 54.4 

137 25.6 22.0 26.3 24.3 25.7 21.4 

140 66.1 59.3 58.5 52.2 57.3 52.6 

143 64.7 66.0 57.0 53.1 62.6 61.7 

144 34.8 31.5 31.2 28.5 26.1 22.2 

145 68.9 66.2 56.2 51.6 65.4 61.9 

148 42.1 40.0 51.4 50.0 55.4 52.6 

Data for Plan Comparison drawn from Pl. Ex. 201. 

Plan H292 maintains all but one of its Latino opportunity districts from the benchmark 

and adds three more.  Plan H292 maintains two Latino opportunity districts in Nueces County, 

follows traditional community lines to add a Latino opportunity district in El Paso County, and 

uses the population overages from Cameron and Hidalgo counties to capture the “organic” 

district that grew in the Rio Grande Valley over the past 10 years. The Valley is a unified 

community with a dire need for more state services.  (Pl. Ex. 419 [Dkt. 330-5, at p. 97-100]; Tr. 
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623:13-627:11.)  HD 32 in H292 is 85.6% HCVAP and would provide Latinos the opportunity to 

elect the candidate of their choice.  (Pl. Ex. 201 [Dkt. 387-201, at p. 1]; Ex. E-7, Corr. Rebuttal, 

at pp. 7, 8.)   Lay witness and Nueces County resident Dr. Robert Bezdek testified regarding the 

needs of the community, the history of discrimination in the area, and the lingering effects of 

discrimination.  (Pl. Ex. 412 [Dkt. 330-5, at pp. 67-71].)   

Dr. Gonzalez Baker testified to the compactness of the Latino communities within H292.  

(U.S. Census QuickFacts, Pl. Ex. 299 [Dkt. 322-5], at p. 1004; Gonzalez Baker Report, Ex. E-9 

[Dkt. 149-4], at p. 3; U.S. Census QuickFacts, Pl. Ex. 296 [Dkt. 322-5], at p. 998; (U.S. Census 

QuickFacts, Pl. Ex. 297 [Dkt. 322-5], at p. 1000.)  Further, Dr. Giberson testified in his 

deposition that HDs 35, 78, and 117 in Plan H292 are compact.  (Ex. J-42, at 32:11-25.)   

 Dr. Richard Engstrom’s analysis of election data also reveals that Plan H292 contains 34 

Latino opportunity districts.  (Ex. E-7, Corr. Rebuttal, at p. 28.)  His results are summarized 

below:    

 
Reaggregated Elections in Districts: H100, H283, and H292 

 Number of Times Latino-Preferred Candidate was Elected in Eight Racially-
Contested Elections from 2006-2010 

District H100 H283 H292 

31 8 8 8 

32 0 0 8 

33 4 0 4 

34 4 6 4 

35 2 2 5 

36 8 8 8 

37 8 8 8 

38 8 8 8 

39 8 8 8 

40 8 8 8 

41 5 4 6 
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Reaggregated Elections in Districts: H100, H283, and H292 

 Number of Times Latino-Preferred Candidate was Elected in Eight Racially-
Contested Elections from 2006-2010 

District H100 H283 H292 

42 8 8 8 

43 7 7 4 

51 8 8 8 

74 3 8 7 

75 8 8 8 

76 8 8 8 

77 8 8 7 

78 3 3 8 

79 8 8 8 

80 7 8 2 

90 8 8 8 

103 8 8 8 

104 8 8 8 

116 8 8 8 

117 4 3 6 

118 5 8 5 

119 8 8 8 

123 8 8 7 

124 8 8 6 

125 6 8 5 

137 7 8 8 

140 8 8 8 

143 8 8 8 

144 0 0 0 

145 8 8 8 

148 8 8 8 

The above table is drawn from Plaintiffs’ Exhibit 201.  
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 Finally, Plan H292 does not suffer from a number of defects in Plan H283.  It does not 

split communities in El Paso; it does not pack the rapidly-growing Latino population in Cameron 

and Hidalgo counties and diminish the political power of the Rio Grande Valley; and it does not 

strand Latino voters in an Anglo dominated district in Nueces County.  (Pl. Ex. 340 [Dkt. 325-4, 

at p. 19]; Pl. Ex. 341 [Dkt. 325-4, at p. 20]; Pl. Ex. 342 [Dkt. 325-4, at p. 21].)  

2. Gingles 2 and 3: Racially Polarized Voting 

 Prong two of the Gingles test requires plaintiffs to demonstrate that Latinos are politically 

cohesive, while Gingles prong three requires plaintiffs to demonstrate that the white majority 

votes sufficiently as a bloc to enable it, in the absence of special circumstances such as the 

minority candidate running unopposed, usually to defeat the minority’s preferred candidate.  See 

Gingles, 478 U.S. at 51.  In practice, the two inquiries merge into an analysis of racially 

polarized voting.  

 Under the Gingles approach, political cohesion is to be judged “primarily on the basis of 

the voting preferences expressed in actual elections.”  Gomez v. City of Watsonville, 863 F.2d 

1407, 1415 (9th Cir. 1988).  Evidence of racially polarized voting, which looks to the difference 

between how Latino votes and non-Latino votes are cast, “establishes both cohesiveness of the 

minority group and the power of white bloc voting to defeat the minority’s candidates.”  Id. at 

1415 (quoting Collins v. City of Norfolk, 816 F. 2d 932, 935 (4th Cir. 1987)) (internal quotation 

marks omitted).  Whether Latinos are cohesive is not a question to be determined “prior to and 

apart from a study of polarized voting.” Campos v. City of Baytown, 840 F. 2d 1240, 1244 (5th 

Cir. 1988).  

 Because ballots are secret, experts estimate group voting behavior using statistical 

analyses.  One such analysis is ecological inference.  The Latino Task Force Plaintiffs’ expert, 

Dr. Richard Engstrom, used ecological inference to measure the presence of racially polarized 

voting.  “[Ecological inference] is similar to [ecological regression], but abandons the 

assumption of linearity that ER relies upon.”  Benavidez v. City of Irving, Tex., 638 F.Supp.2d 
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709, 724 (N.D. Tex. 2009).  “This methodology was developed subsequent to the Gingles 

decision, and was designed specifically for the purpose of arriving at estimates in this type of 

case.”  Id. (crediting testimony of Dr. Richard Engstrom)  The State’s expert witness, Dr. John 

Alford, also expressed “faith in Dr. Engstrom and…confidence that [ecological inference] would 

give us the most stable picture we could get.”  (Tr. 1859:3-4.)  Ecological inference is an 

accepted method of analysis. See e.g., United States v. Village of Port Chester, No. 06 Civ. 

15173(SCR), 2008 WL 190502, at *11 (S.D.N.Y. Jan. 17, 2008); United States v. City of Euclid, 

580 F.Supp.2d 584, 596 (N.D. Ohio 2008).   

 Dr. Richard Engstrom examined endogenous elections in CD 23, CD 27, HD 33 and HD 

78.  Dr. Engstrom analyzed racially contested elections because they are most helpful to measure 

the presence of racially polarized voting.  See Magnolia Bar Ass'n, Inc. v. Lee, 994 F.2d 1143, 

1149 (5th Cir. 1993) (“This court has repeatedly stated that, when statistical evidence is used to 

establish legally significant white bloc voting, the most probative elections are generally those in 

which a minority candidate runs against a white candidate.” (citing Westwego Citizens for Better 

Gov’t v. City of Westwego, 872 F.2d 1201, 1208 n. 7 (5th Cir.1989)).  

Plaintiffs may also rely on evidence from exogenous elections. See Magnolia Bar Ass'n v. 

Lee, 793 F. Supp. 1386, 1399 (S.D. Miss. 1992), aff'd, 994 F.2d 1143 (5th Cir. 1993), cert. 

denied, 114 S. Ct. 555 (1993); Westwego Citizens for Better Gov’t. v. Westwego, 946 F.2d 1109, 

1120 n.15 (5th Cir. 1991); E. Jefferson Coalition for Leadership Dev. v. Parish of Jefferson, 926 

F.2d 487, 493 (5th Cir. 1991); see also Rangel v. Morales, 8 F.3d 242, 247 (5th Cir. 1993) 

(district court erred by failing to consider exogenous elections “when it had only one endogenous 

election from which to consider the third Gingles factor”).   

 Dr. John Alford, expert witness for the State, performed ecological inference analysis in 

this case.  The analysis shows a consistent pattern of racially polarized voting between Anglos 

and Latinos statewide.  (Ex. E-17, Rebuttal Response, at p. 4.)  In addition, various plaintiffs’ 

experts, including Dr. Richard Engstrom and Dr. Allan Lichtman examined voting behavior and 

concluded that voting is racially polarized between Latinos and Anglos in Texas and in the areas 
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in which additional Latino opportunity districts can be created, including South and West Texas, 

Dallas Ft.-Worth and Houston.  (Ex. E-3, at pp. 1, 8.)   

 In this case, the results of every expert witness who has conducted a statistical analysis of 

voting statewide and in regions of the state show that voting is racially polarized between 

Latinos and Anglos.  Although the State claims that the differences in candidate support by 

Latinos and Anglos does not demonstrate polarization, that claim is unfounded.  

Racially polarized voting is a practical inquiry into whether racial voting patterns impede 

the election of minority-preferred candidates.  Thus, the Supreme Court noted in Gingles, “[i]f 

the minority group is not politically cohesive, it cannot be said that the selection of a 

multimember electoral structure thwarts distinctive minority group interests.”  Gingles, 478 U.S. 

at 50.  Similarly, the standard for bloc voting is whether “the white majority votes sufficiently as 

a bloc to enable it—in the absence of special circumstances, such as the minority candidate 

running unopposed, to defeat the minority's preferred candidate.” Id. (emphasis added) (internal 

citations omitted).   

In order to be racially polarized, voting patterns need not be extreme.  The Supreme 

Court in Thornburg v. Gingles identified, as racially polarized voting, White crossover for Black 

candidates that ranged from 28% to 49% and Black cohesion that ranged from 87% to 96%.  See 

Thornburg, 478 U.S. at 81 (Appendix A to Opinion of Brennan, J.); see also, Clark v. Calhoun 

County, Miss., 88 F.3d 1393 (5th Cir. 1996) (citing to 71% cohesive voting by Black voters); 

Westwego Citizens for Better Government v. City of Westwego, 946 F.2d 1109, 1191 (5th Cir. 

1991) (reversing district court’s finding of no polarized voting and pointing to election in which 

89% of Westwego's black voters cast ballots for the Black candidate and 84% of Westwego's 

white voters did not). 

In LULAC v. Perry, the Court held that it was “evident” that racially polarized voting 

existed in South and West Texas.  548 U.S. at 427.  Referring to the record in Session v. Perry, 

298 F. Supp. 2d 451, 457 (E.D. Tex. 2004), the Supreme Court cited Table 20 in a report by Dr. 

Allan Lichtman, noting that the “[t]he polarization in District 23 was especially severe.”  Id. 
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(emphasis added).  Table 20 was a four-row table showing polarization over a series of four 

elections, 1996, 1998, 2000, and 2002.  (Pl. Ex. 425 [Dkt. 327-5].)  In that table, the polarization 

ranged from the “especially severe” case of 92% of Latinos voting against and 88% of Anglos 

voting for Mr. Bonilla to 70% Latino opposition to Mr. Bonilla and 83% Anglo support for Mr. 

Bonilla.  (Pl. Ex. 425 [Dkt. 327-5].)  Indeed, the average Latino opposition to Mr. Bonilla was 

79%, and the average Anglo support for Bonilla was 85%.   

In LULAC v. Perry, the Anglo crossover for Mr. Bonilla’s opponent, which ranged as 

high as 17%, and Latino cohesion against Mr. Bonilla, which ranged as low as 70%, was cited by 

the Supreme Court as racially polarized voting and is consistent with the levels of polarization in 

found by Dr. Engstrom in this case.  Dr. Engstrom, examining the South Texas region in which 

CD 23 is located, found that in racially contested elections from 2006-2010, Latino support for 

their preferred candidates ranged from 81% to 89%.  Dr. Engstrom further found that Anglo support 

for Latino-preferred candidates ranged from 13% to 19%.  (Ex. E-7 [Dkt. 307-1].) 

Also in the record of Session v. Perry, the Texas Attorney General’s office presented a 

racially polarized voting analysis of general elections from 1996-2002 in CD23 in which Anglo 

crossover support for Latino preferred candidates ranged from 11.4% to 22.8% and Latino 

cohesion for their preferred candidates ranged from 79.2% to 100%.  (Pl. Ex. 423 [Dkt. 372-3], 

at pp. 6-8; Pl. Ex. 424 [Dkt. 327-4], at p.5].)  These figures are also in line with the levels of 

polarization found by Dr. Engstrom in this case. 

3. Totality of the Circumstances 

Establishing the three Gingles preconditions is necessary but not sufficient to prove a 

Voting Rights Act violation.  See Johnson v. DeGrandy, 507 U.S. 997, 1011 (1994).  However, 

“it will be only the very unusual case in which the plaintiffs can establish the existence of the 

three Gingles factors but still have failed to establish a violation of § 2 under the totality of the 

circumstances.”  Clark v. Calhoun County, Miss., 21 F.3d 92, 97 (5th Cir. 1994)  (quoting 

Jenkins v. Red Clay Consol. Sch. Dist. Bd. of Educ., 4 F.3d 1103, 1135 (3d Cir. 1993)). 
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 In addition to the Gingles preconditions, the court may also examine the Senate factors 

enumerated in the Senate Judiciary Committee Report to Section 2 and adopted by the Supreme 

Court in Gingles, 473 U.S. at 36, 37, 44-45, to determine whether the challenged practice or 

structure results in a lack of equal opportunity for Latinos to participate in the political process 

and to elect candidates of their choice. 

 The Court should examine the Senate factors in the context of the totality of the 

circumstances.  There is no requirement that all seven factors be met or that “any particular 

number of factors be proved, or that a majority of them point one way or the other.”  S. Rep. at 

29.  "The courts ordinarily have not used these factors . . . as a mechanical ‘point counting’ 

device . . . .  Rather, the provision requires the court’s overall judgment, based on the totality of 

circumstances and guided by those relevant factors in the particular case, of whether the voting 

strength of minority voters is, in the language of Fortson and Burns, ‘minimized or canceled 

out.’”  Id. at 29 n. 118. 

 The Court in Gingles explained that the Senate factors must be applied with an eye 

toward a “practical evaluation of the ‘past and present reality’ and on a ‘functional’ view of the 

political process.” Gingles, 478 U.S. at 45, quoting S. Rep. at 30 n. 120. 

 Because “courts have recognized that disproportionate educational, employment, income 

levels and living conditions arising from past discrimination tend to depress minority political 

participation, . . . plaintiffs need not prove any further causal nexus between their disparate 

socio-economic status and the depressed level of political participation.”  S. Rep. at 29 n. 114 

(citing White v. Regester, 412 U.S. 755, 768 (1973) and Kirksey v. Bd. of Supervisors, 528 F.2d 

139,145 (5th Cir. 1977); see also Clark, 88 F.3d at 1399; and LULAC v. Clements, 999 F.2d 831, 

867 (5th Cir. 1993) (Senate Report does not “insist[] upon a causal nexus between 

socioeconomic status and depressed participation”). 

Dr. Andres Tijerina, an historian and expert in Texas Mexican American history, testified 

that there exists a long history of discrimination against Latinos in Texas and that Latinos bear 

the present effects of that discrimination in the form of lower rates of political participation.  (Ex. 
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E-10 [Dkt. 149-6, at p.32].)  Much of that discrimination, including the poll tax, refusal to 

register voter applicants, segregated public facilities, segregated schools and employment 

discrimination, has been experienced by Latino voters still living today.  (Ex. E-10 [Dkt. 149-6, 

at p.32].)   

The legacy of historical discrimination persists today in the form of lower socio-

economic status for Latinos in Texas.  Dr. Jorge Chapa, a demographer and specialist in Latino 

population studies, presented findings that even among third- and subsequent-generation Latinos 

living in Texas, educational achievement and earnings lag far behind Anglos.  (Ex. E-1, at p. 4.)  

Dr. Jorge Chapa presented data showing that Latino voter turnout rates remain below that of 

Anglos in Texas.  (Chapa Report, Ex. E-1 [Dkt. 185-5], at p. 16.)  Indeed, the Supreme Court 

recognized again in 2006 that: 

Texas has a long, well-documented history of discrimination that 
has touched upon the rights of African-Americans and Hispanics to 
register, to vote, or to participate otherwise in the electoral process.  
Devices such as the poll tax, an all-white primary system, and the 
restrictive voter registration time periods are an unfortunate part of 
this State’s minority voting rights history.  The history of official 
discrimination in the Texas election process—stretching back to 
Reconstruction—led to the inclusion of the state as a covered 
jurisdiction under Section 5 in the 1975 amendments to the Voting 
Rights Act.  Since Texas became a covered jurisdiction, the 
Department of Justice has frequently interposed objections against 
the State and its subdivisions. 

LULAC v. Perry, 548 U.S. 399, 439-40 (2006), quoting Vera v. Richards, 861 F. Supp. 1304, 

1317 (S.D. Tex. 1994). 

a. Proportionality as a Factor in the Totality of Circumstances 

 Latinos comprise 25% of the citizen voting age population of Texas.  Under this measure, 

proportionality would require 9 congressional districts. The State’s Plan C185 creates only seven 

Latino opportunity districts.  On the House side, proportionality would require 40 districts.  

Defendants’ Plan C292 creates 30, two fewer than exist in the benchmark.  
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 The Supreme Court instructs that in cases involving claims of statewide vote dilution, 

proportionality should be analyzed on a statewide basis.  LULAC, 548 U.S. at 436.  

Proportionality “provides some evidence of whether ‘the political processes leading to 

nomination or election in the State or political subdivision are not equally open to 

participation.’”  Id. at 437, quoting 42 U.S.C. § 1973(b).  In LULAC v. Perry, based on CVAP, 

“Latinos [we]re . . . two districts shy of proportional representation.”  Id. at 438.  Here, using 

CVAP figures, Latinos are again two districts shy of proportional representation in C190.  In 

H283, they are at least 10 districts shy of proportional representation.  The lack of 

proportionality in Latino opportunity districts in the congressional and house plans supports 

Plaintiffs’ section 2 claim.  

B. INTENTIONAL RACIAL DISCRIMINATION 

1. Intentional Discrimination Throughout Plans C185 and H283 

 
The Fourteenth Amendment forbids intentional discrimination in the redistricting 

process.2  There are two distinct ways of prevailing on a claim of intentional discrimination in 

redistricting.  The first targets actions “disadvantaging voters of a particular race,” and is 

“analytically distinct” from claims under the Shaw v. Reno line of cases, which target the use of 

race as the predominant basis for classifying and separating voters into districts.  See Miller v. 

Johnson, 515 U.S. 900, 911 (1995) (explaining distinction between claims); Shaw v. Reno, 509 

U.S. 630, 651-52 (1993) (distinguishing claim of vote dilution in reapportionment from 

segregation in reapportionment).   

                                                           
2 Moreover, the judicial deference paid to the legislative redistricting process is overcome 
by evidence of race-based decision making. Miller v. Johnson, 515 U.S. at 915 (quoting Adarand 
Constructors, Inc. v. Peña, 515 U.S. 200, 218 (1995)), Garza v. County of Los Angeles, 756 F. 
Supp. 1298, 1349 (C.D. Cal. 1990), aff’d, 918 F.2d 763 (9th Cir. 1990).   
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Courts have long recognized that public decision making bodies, like the State of Texas, 

can have more than one motive when enacting a statute. See Arlington Heights v. Metro. Hous. 

Dev. Corp., 429 U.S. 252, 265 (1977) (“Rarely can it be said that a legislature or administrative 

body operating under a broad mandate made a decision motivated solely by a single concern, or 

even that a particular purpose was the ‘dominant’ or ‘primary’ one.”). 

The Court in Arlington Heights continued: 

In fact, it is because legislators and administrators are properly 
concerned with balancing numerous competing considerations that 
courts refrain from reviewing the merits of their decisions, absent a 
showing of arbitrariness or irrationality. But racial discrimination 
is not just another competing consideration. When there is a proof 
that a discriminatory purpose has been a motivating factor in the 
decision, this judicial deference is no longer justified.   

 
Id at 265-266. 

In Arlington Heights, the Supreme Court directed that when determining whether racially 

discriminatory intent or purpose is a motivating factor behind an official action, a court must 

make “a sensitive inquiry into such circumstantial and direct evidence as may be available.”  

Arlington Heights, 429 U.S. at 266.   

The Court explained further that circumstantial evidence of discriminatory intent 

includes:  “a clear pattern, unexplainable on grounds other than race [that] emerges from the 

effect of the state action even when the governing legislation appears neutral on its face[;] the 

historical background[;] specific sequence of events leading up to the challenged decision[;] 

departures from the normal procedural sequence[; and] substantive departures.”  Arlington 

Heights, 429 U.S. at 264-68. 

As demonstrated below, the State’s congressional and House redistricting plans are 

infected with the intent to dilute Latino voting strength.  The State’s insistence that it had 
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legitimate reasons to eliminate or limit the number of Latino opportunity districts in its plans is 

unsupported by the facts and the law. 

a. The Dilutive Effects of the Challenged Redistricting Plans 
Indicate an Intent to Discriminate 

As described above in Section II. A., the State’s adopted House and congressional 

redistricting plans fail to create any additional Latino opportunity districts, despite the strong 

growth of the Latino population in Texas and the ease with which additional Latino opportunity 

districts can be created in South Texas as well as Houston and the Dallas Ft. Worth area.  In the 

face of shifting demographics, and the increase in the number of Latino registered voters in 

Texas from 2000 to 2010, the State’s refusal to create additional Latino opportunity districts, as 

well as its subtraction from the current number of Latino opportunity districts in the House plan, 

is circumstantial evidence of an intent to limit Latino electoral strength in the new redistricting 

plans.  

i. The Historical Background of the Challenged Decision 

Texas has enacted then been forced to remedy discriminatory redistricting plans in every 

decade since the 1970’s.  See White v. Regester, 422 U.S. 935 (1975); U.S. Department of 

Justice, January 25 and January 29, 1982 Letters of Objection, available at 

http://www.justice.gov/crt/about/vot/sec_5/tx_obj2.php (Texas House, congressional and Senate 

redistricting plans); U.S. Department of Justice, November 12, 1991 Letter of Objection (Texas 

House redistricting plan); U.S. Department of Justice, November 16, 2001, Letter of Objection, 

available at http://www.justice.gov/crt/about/vot/sec_5/tx_obj2.php (Texas House redistricting 

plan); LULAC v. Perry, 548 U.S. 399 (2006) (Texas congressional redistricting plan).  Against 

this backdrop, Texas commenced another round of statewide redistricting in February, 2011. 
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ii. The Specific Sequence of Events Leading up to the 
Challenged Decision  

The 2011 Texas Legislative Session was rife with racial tension.  (Flores Report, Ex. E-8 

[Dkt. 191-1], at pp. 1, 6.)  Larry Gonzales, a Latino Republican member of the Texas House, 

testified that some of the legislative debate in the 2011 Session, particularly with respect to 

immigration, may have upset some Latinos who have conservative values but who might have 

taken the debate personally.  (Tr.1658:1-1659:19.)  Rep. Gonzales testified that he had some long 

discussions with other Republican members on the House floor about the tone of the debate.  

(Tr.1658:1-1659:19.)  Rep. Gonzales testified that he communicated to other Republican 

members that some Latinos who would otherwise have conservative values and be inclined to 

vote Republican might have issues with the tone of the debate. (Tr.1658:1-1659:19.) 

In an interview with National Public Radio, Aaron Pena, another Latino Republican 

member of the Texas House, explained, “The tone of the debate is basically saying:  We don’t 

want you.  This is a war over our culture.  These people bring diseases into our country.”  (Pl. 

Ex. 388 [Dkt. 330-3, at p. 5].)  Pena further stated that there are plenty of Texas Republicans 

who quietly share his concern about the tone of the debate and its long-term effect on Hispanic 

voters.  (Pl. Ex. 388 [Dkt. 330-3, at p. 5].)  

Even Latino Republican legislators were not immune from stereotypes and negative 

racial comments during the Legislative Session.  During the 2011 Special Legislative Session, a 

legislatively-sponsored speaker on the Capitol steps stated:  “If you really want to know why in 

Texas we don’t get immigration legislation passed, it’s because we have 37, 36 Hispanic 

legislators in the Texas Legislature.  All of the states that have passed legislation have a handful 

. . . .”  (Tr. 441:7, 13, 17; Pl. Ex. 202 at 1:25-1:45.)   

The 2011 Legislative Session was also characterized by elected officials criticizing 

Latinos and Spanish-speakers without respect to immigration status.  Leo Berman, an outspoken 

member of the Texas House, pushed for Texas to adopt English as its official—and only—

language.  (Pl. Ex. 388 [Dkt. 330-3, at p. 4]; Tr. 441:7, 13, 17; Pl. Ex. 202 at 1:45-2:00.)  On 
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January 13, 2011, Rep. Berman stated on Austin KXAN news, “Every sign on the road is in 

English, and, [] if you can’t read English, you shouldn’t be able to drive in the State of Texas.”  

(Tr. 441:7, 13, 17; Pl. Ex. 202 at 1:45-2:00.)              

On June 13, 2011, in a Senate Transportation and Homeland Security Committee hearing, 

a Spanish-speaking witness attempted to give testimony through an interpreter.  State Senator 

Chris Harris stated:  “Did I understand him correctly that he has been here since 1998? . . . Why 

aren’t you speaking in English, then? . . . You’ve been here for 23 years!”  Senator Harris 

continued:  “It’s insulting to us.  It is very insulting.  And if he knows English, he needs to be 

speaking in English.”  (Tr. 437:1-438:22; Tr. 441:7, 13, 17; Pl. Ex. 202 at 0:17-1:24.) 

On April 30, 2010, State Representative Debbie Riddle discussed Arizona-style 

immigration legislation in Texas on the Partisan Gridlock Radio Show on KPFT.  In response to 

the interviewer’s question, “how do you generate an outcry among the people of color that is 

equivalent to the outcry from white people?”  State Rep. Riddle stated, “[t]he reason that’s 

difficult is when you have people that are used to entitlements, then they like the entitlements, 

and they want the entitlements to keep coming.”  (Tr. 441:7, 13, 17; Pl. Ex. 202 at 2:16-2:30.)  

iii. Departures from the Normal Procedural Sequence  

The adoption of the House and congressional redistricting plans was characterized by 

numerous departures from the normal procedural sequence.  At the outset of the Session, on 

January 24, 2011, the Texas House of Representatives rejected a rules adoption seeking that all 

legislatively approved maps comply with the Voting Rights Act.  (Pl. Ex. 223 [Dkt. 320-2, at 22-

24].) 

The Texas Legislature’s process was abnormally rushed and did not proceed in a typical 

manner.  (Tr. 442:7-9; 441:20-24..)  Redistricting committees held some redistricting hearings 

with no maps.  (Tr. 441:20-25.)  They also held some redistricting hearings with no data.  (Tr. 

441:20-25.)  As a result, there was insufficient notice and time for the minority community to 
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analyze or present testimony on the State-produced maps during the Legislative session.  (Ex. J-

52, at 68:13-69:19; Flores Report, Pl. Ex. E-8 [Dkt. 191-1], at p. 6.) 

Several State Senators complained that they did not have enough time to prepare for the 

redistricting hearings or to obtain expertise to analyze the plans.  (Tr. 441:25-442:3.)  During the 

committee process in the Senate, a senior State Senator, asked for a courtesy and the committee 

denied it to him, an event that is extremely rare.  (Tr. 442:3-6.)  

State House Plan 

Although Chairman Solomons filed a skeleton bill for the Texas House map in March 

2011, the substantive redistricting bill for the Texas House map was not filed until April 13, 

2011.  (Tr. 795:8-17.) 

The House Redistricting Committee held a public hearing on the concept of 

congressional redistricting, but never held a hearing to take public comment on the congressional 

map that was actually passed by the Committee. (Tr. 1571: 22-1572:3.)  There were few changes 

to the Texas House map from the time it was introduced to its passage and the changes were 

minor in nature. Public input was ignored. Changes to increase minority opportunity were not 

accepted and the vote was predetermined. (Tr. 799:4-6; 802:21-803:14; 806:6-21.)  The House 

leadership did not discuss the implications of a statewide map with the minority caucuses and 

never asked for input from MALC. (Tr. 114:25-115:6; 116:19-117:1.) 

Chairman Solomons provided very little notice for the April 15 and April 17 public 

hearings despite objections from minority legislators. (Tr. 795:18-797:1.)  The House Rules 

provide for a three to five day rule for hearing postings.  The notice for the April 15th House 

Redistricting hearing on the State House map provided for less than two days notice; it was 

provided at 2:15 p.m. on April 14, 2011.  Map H113 was released by Representative Burt 

Solomons on April 13, 2011 at 4:42 p.m.  The proposed map received a public hearing in the 
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House Redistricting Committee on April 15, 2011 which allowed for less than 2 days for public 

analysis.  (Pl. Ex. 203 [Dkt. 320-1, at 13]; PL. Ex 204 [Dkt. 320-1, at 14] PL. Ex 205 [Dkt. 320-

1, at 15]; Ex. J-60, at 83:19-85:15.)  The witness list for the House Redistricting Committee on 

April 15, 2011 did not reflect the testimony of two Latino House members from the Rio Grande 

Valley although they were present and testified in opposition to the proposed plan.  (Pl. Ex. 206 

[Dkt. 320-321, at 17].) 

Notice of the House Redistricting Committee on April 19, 2011 was announced from the 

floor of the House. (Ex. J-60, at 88:2-23.)  House Bill 150, the House Redistricting map, was 

heard, amended and voted out of the Texas Redistricting Committee on April 19, 2011 in Room 

1W.14 without any live public broadcasting or any ability to view an archived video.  (Pl. Ex. 

207 [Dkt. 320-1, at 18-22]; Pl. Ex. 208 [Dkt. 320-1, at 23]; Pl. Ex. 220 [Dkt. 320-2, at 12].) 

Notice for the May 6, 2011 public hearing of HB 150 in the Senate Select Redistricting 

Committee was provided at 6:00 p.m. on May 4, 2011, less than 48 hours before the hearing.  

(Pl. Ex. 209 [Dkt. 320-1, at 24].)  The Senate Committee then made no changes to HB 150 

thereby ensuring that the only meaningful opportunity for input was the flawed process in the 

House of Representatives.  (Pl. Ex. 210 [Dkt. 320-1, at 25].)  

Congressional Plan 

The procedure for the congressional map in the special session was similar to the process 

for the Texas House map with little opportunity to make changes in a rushed timeline. (Tr. 

806:22-807:19.)  There was no committee hearing or public testimony on a congressional map 

during the regular session and a plan was not debated until the special session.  (Tr. 91:25-92:4; 

109:19-21.)  In fact, a scheduled Senate Redistricting Committee on May 19th on the 

congressional plan during the Regular Session was cancelled. (Ex. J-59: 8-10.) 
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  Once the congressional map was produced it was voted on within three days. (Tr. 92:18-

23.)  Alternative maps for the congressional plan that proponents claimed better reflected the 

growth of the minority community were introduced and rejected during the Special session. (Ex. 

J-59: 40:24-41:11; Pl. Ex. 218 [Dkt. 320-2, at 1-8]; Pl. Ex. 219 [Dkt. 320-2, at 9-11].)  Notice for 

the House Redistricting Committee on HB 4, the companion bill for SB 4, was provided on June 

1 for a public testimony hearing on June 2, 2011 and no subsequent public testimony was 

allowed for either HB 4 or SB 4 in the House Redistricting Committee. (Pl. Ex. 216 [Dkt. 320-1, 

at 38]; Pl. Ex. 217 [320-1, at 39].) 

Although Ryan Downton was the lawyer for the House Redistricting Committee and 

primary author of the congressional redistricting plan, Chairman Solomons did not allow 

questions to be asked of Ryan Downton by another member of the Redistricting Committee in 

the formal meeting of the committee on June 2, claiming that Downton was Solomons’ personal 

counsel.  (Tr. 1609: 3-14.)  

iv. Departures from Normal Substantive Considerations 

The Texas Legislature departed from normal substantive considerations in a number of 

important respects, including failing to inquire whether maps conformed with the Voting Rights 

Act and elevating state redistricting rules over federal civil rights mandates despite knowing that 

federal law governed. 

In addition, the Legislature departed from the normal substantive consideration of 

accommodating congressional representatives of the same political party.  Congressman Lamar 

Smith, the spokesperson for the Texas Republican congressional delegation, emailed the 

legislative redistricters a plan proposing a “Voting Rights Act district” in the Dallas-Ft. Worth 

Metroplex.  (Tr. 445:11-15; Pl. Ex. 311 [Dkt. 323-2] at Congress022-23; Tr. 444:1-8, 1580:18-
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23; 1610:6-15.)  He also submitted that same proposed redistricting plan to the committee. (Tr. 

444:1-8, 1580:18-23; 1610:6-15.) 

The district that Rep. Smith proposed for the Dallas-Fort Worth area, CD 33, had a 61% 

HVAP.  (Tr. 445:16-18; Pl. Ex. 311 [Dkt. 323-2] at Congress021.) 

Texas redistricters generally give a great deal of deference to the congressional 

delegation of the same party when drawing new congressional districts.  (Tr. 444:21-445:3; 

1320:8-15.)   More often than not, his or her wishes are included in the redistricting plan.  (Tr. 

445:1-3.) 

However, the new Latino opportunity district in the Dallas- Fort Worth area suggested by 

Rep. Smith was not adopted by the State.  (Ex. J-60, at 110:8-112:2.)  Congressman Cuellar, a 

Democrat, worked closely with Congressman Smith, a Republican, to determine the location of 

Texas’s four new districts.  At trial, Rep. Cuellar testified that he and Rep. Smith agreed that 

their plan would include a Latino district in the Dallas-Fort Worth area.  (Tr. 1320:20-1321:25.)  

Rep. Cuellar further testified that he was surprised that the Legislature ignored the wishes of the 

Republican delegation because the Legislature historically worked with the input of the 

delegation.  (TR. 1322:1-1323:5.)       

v. Failure to Examine Voting Rights Act Compliance 

Chairman Solomons testified at trial that he wanted a member-driven process for the 

State House Redistricting map, meaning he wanted county delegations to have as much input as 

possible. (Tr. 1560: 24-1561:19.)  When a county contained more than one House district, Rep. 

Solomons asked the county delegation to submit a consensus map. (Tr. 1570:24- 1571:12; 

1576:4-20.)   

Chairman Solomons testified at trial that he did not independently verify whether the 
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counties had enough Latino opportunity districts because he “assumed” that Voting Rights Act 

compliance was being looked at by the county delegation.  (Tr. 1603:9-19.) 

If there was an agreement among the members of a county delegation about the map for 

their county, Gerardo Interiano, under the direction of Chairman Solomons, would drop that 

county whole into the statewide map.  (Tr. 1445:9-12.)  Mr. Interiano testified that instead of 

making an assessment whether to draw an additional Latino opportunity district in a particular 

county, he simply dropped a county delegation’s draft into the map. (Tr. 1445:13-18.)  Mr. 

Interiano did not spend time examining whether it was possible to create additional Latino-

majority districts in Harris County because the county delegation was working on that map.  (Tr. 

1450:18-1451:4.)  Mr. Interiano never attempted to draw a fifth Latino opportunity district in El 

Paso County, instead accepting the proposal from that delegation.  (Tr. 1445:19-1446:5; Ex. J-

61, Vol. 1, at 140:5-8; Ex. J-61, Vol. 1, at 167:1-4.)   

Chairman Solomons testified that he made no inquiry whether there should be five Latino 

opportunity districts in El Paso County but agreed that it is possible that in El Paso the county 

delegation devised a plan that satisfied one member’s desire to continue his district as not a 

Latino opportunity district, and so the drop-in El Paso plan might be satisfactory to the members, 

but possibly not compliant with the Voting Rights Act.  (Tr. 1601:19-1602:18.) 

Mr. Interiano further testified that he did not examine the election performance of 

benchmark House districts 90 and 148 before he started mapping to determine if they were 

Latino opportunity districts.  (Tr. 1453:21-1454:6.)  Despite never checking whether these 

districts were Latino opportunity districts in the benchmark, the State nevertheless claims that 90 

and 148 are “new” Latino majority districts in Plan H283 that can guarantee Voting Rights Act 

compliance by offsetting the loss of HD 33.  Redistricting Chairman Solomons further testified 
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that the changes to HD 90 and HD 148 were not to increase the number of Latino opportunity 

districts.  (Tr. 1600:24-1601:4.) 

With respect to the congressional map, both chairmen of the redistricting committees 

testified that it would be a concern if an existing Latino opportunity district were re-drawn in a 

way that it was no longer able to offer Latinos the opportunity to elect their preferred candidate.  

Despite this concern, neither chairman sought to prevent the dismantling of CD 23 in Plan C185.   

Chairman Solomons testified in deposition that under his standards, if a congressional 

district was reduced from being able to elect the Latino-preferred candidate in three out of ten 

elections to one out of ten elections, “that might be an issue” and “we would try to adjust that [. . 

. ] I would ask them, we're going to have to make some adjustment,” even if it adversely effected 

his political party.  (Ex. J-60, at 126:24-127:25; Tr.1605:11-1607:2.) 

Chairman Seliger testified that if Mr. Canseco were not the Latino candidate of choice, 

but the Legislature nonetheless was taking steps to make this district safer for Mr. Canseco, “it 

would be a violation [of the Voting Rights Act].” (Ex. J-59, at 31:6-16.)   

Nevertheless, under the knowledge and leadership of Chairmen Solomons and Seliger, 

the Legislature adopted a congressional redistricting plan in which CD 23 was altered to protect 

the incumbent, a non-Latino preferred candidate, by reducing the ability of Latinos to elect their 

candidate of choice. 

vi. Elevating the State County Line Rule Over Federal 
Requirements 

In a House Redistricting Committee hearing during the Legislative Session, House 

Redistricting Chairman Solomons expressed his goal of prioritizing the Texas County Line Rule 

over compliance with Section 2 of the Voting Rights Act.  (Pl. Ex. 224 [Dkt. 320-2, at 32-33].)  

He later issued a public statement that he rejected a proposed House plan that was offered to the 
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committee because it broke the County Line Rule in order to create minority opportunity 

districts. (Tr. 1595: 20-24.)   

Chairman Solomons testified at trial that the County Line Rule governed in a conflict 

between the County Line Rule and the creation of a Latino opportunity district pursuant to the 

Voting Rights Act. (Tr. 1594:10-16.)  Chairman Solomons further took the position that he was 

not going to break the Texas County Line Rule unless the U.S. Supreme Court told him he must. 

(Tr. 1592:20-1593:20; Ex. J-60, at 46:13-47:21.) 

Mr. Interiano, the chief architect of the House map, testified that if a Latino majority 

district could not be drawn within the constraints of the County Line Rule, he concluded the 

district could not be drawn.  (Tr. 1447:13-22.) 

Nevertheless, the County Line Rule was applied inconsistently within H283.  (Tr. 

235:22-236:18.)  With respect to the failure to draw an additional Latino-opportunity in Cameron 

and Hidalgo counties, Chairman Solomons testified that he could not define the difference 

between permissible spillover versus a cut that would violate the County Line Rule (Ex. J-60, at 

35:18-20.) 

In contrast to the position taken by Chairman Solomons, the Texas Legislature was 

advised by the Legislative Council that the County Line Rule must yield to the requirements of 

the Voting Rights Act.  The Texas Legislative Council presentation by Senior Legislative 

Counsel David Hanna on the County Line Rule for House Districts from March 1, 2011 states, 

“Basic Rule: A county may be cut in drawing a house district only when required to comply 

with: the one-person, one-vote requirement of the 14th Amendment to the United States 

Constitution; or the Voting Rights Act.”  (Pl. Ex. 226 [Dkt. 320-2, at 51].) 

Minority members of the Texas Legislature knew that the Legislative Council had 
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produced a redistricting primer for members of the Legislature and it placed a higher value on 

compliance with the Voting Rights Act when compared to the preservation of the whole county.  

(Tr. 76:16-78:3.)  In spite of this direction from legal counsel, the Legislature justified the failure 

to create any additional Latino opportunity districts in the enacted a House map on the need to 

follow the County Line Rule, even at the expense of the Voting Rights Act. 

b. Improper Reliance on Racial Stereotypes of Partisanship 

The State created and relied upon generalized, partisan stereotypes about Latinos to 

support their failure to create additional Latino opportunity districts on the grounds that doing so 

was contrary to their partisan political goals.   

Official acts based on such racial stereotyping are unconstitutional. See Johnson v. 

California, 543 U.S. 499, 519 (2005); Palmore v. Sidoti, 466 U.S. 429, 433 (1984) (“The 

Constitution cannot control such prejudices but neither can it tolerate them. Private biases may 

be outside the reach of the law, but the law cannot, directly or indirectly, give them effect.”); 

Watson v. Memphis, 373 U.S. 526, 535-536 (1963) (rejecting claim by city officials that 

desegregation of city parks had to proceed slowly to “prevent interracial disturbances, violence, 

riots, and community confusion and turmoil” and concluding that such predictions were no more 

than “personal speculations or vague disquietudes.”). 

Around the time of the 2011 Legislative Session, State Representative Leo Berman 

repeatedly promoted the stereotype that Latinos are only Democratic voters and for that reason 

Latino policy concerns should not be important to Republicans.  In the Houston Chronicle on 

July 30, 2010, Rep. Berman stated with respect to providing a path to citizenship for 

undocumented people:  “There’s 25 million in the United States – you can’t listen to the 8 

million to 12 million numbers that come out of Washington every day – you’re going to create 
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an instant 25 million Democrats.”  (Tr. 441:7, 13, 17; Pl. Ex. 202 at 0:07-0:16; Pl. Ex. 390 [Dkt. 

330-4, at p. 2].)  On March 29, 2011, Rep. Berman stated on NPR, “Most Hispanics right now do 

vote Democrat.  There’s no question about it.  So, what vote are we going after?  We’re going 

after a vote that doesn’t vote Republican anyway.”  (Tr. 441:7, 13, 17; Pl. Ex. 202 at 2:30-2:55; 

Pl. Ex. 388 [Dkt. 330-3, at p. 5].)  

Republican elected officials acknowledge that Latinos can and do vote Republican.  (Ex. 

J-59: 34:20-35:16; 1656-1659.)  Senator Kel Seliger, the Chairman of the Senate Select 

Committee on Redistricting, testified that more Latinos don’t vote Republican because 

“Republicans haven't done a very good job of reaching out to Latino voters [because] we keep 

coming up with proposals to declare English the official language of Texas to no good end and 

things like that.” Senator Seliger further testified that some immigration policy proposals had a 

similar effect on Latinos.  (Ex. J-59: 34:20-35:16.)  According to State Representative Larry 

Gonzales, Latinos in Texas are willing to vote for both Democratic and Republican candidates.  

(Tr. 1656: 7-9.)  Rep. Gonzales testified that he helped create an organization to help recruit and 

elect Latino Republicans to office in Texas.  (Tr. 1656-1659.)   

Nevertheless, the redistricting process was characterized by collapsing the categories of 

Latino and Democrat for the purpose of limiting the number of Latino opportunity districts that 

would be created in the new maps.  Correspondence between Rep. Lamar Smith and Texas 

redistricters repeatedly contrasted the creation of Republican districts with the creation of 

“voting rights” districts.  (E.g., Pl. Ex. 311, at Congress021-027 [Dkt. 323-2, at pp. 21-27].)  

Ryan Downton, chief architect of the congressional plan, relied on partisan election returns 

showing support for John McCain as a proxy for electing a candidate that was not preferred by 

Latino voters in CD23.  (Tr. 956:4-19; Ex. J-62-I, at 76:24-77:20.)  While discussing the possible 
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requirement of creating additional Latino opportunity districts, Ryan Downton emphasized that 

he had to produce a congressional map that would win the support of a Republican legislature.  

He further explained that he considered proposed congressional maps that increased the number 

of Latino opportunity districts, “But in order to pass a map through the Texas House, we needed 

to increase the net number of Republican districts by three. So that was another limitation on the 

process.” (Ex. J-62-I, at 57:11-16, 139:7-13.)  While claiming to be creating a Latino-majority, 

Republican-leaning CD 23, neither Mr. Downton nor Mr. Interiano ever examined whether in a 

Republican district CD 23, Latino voters would be able to nominate a Latino candidate in the 

Republican Primary.  (Ex. J-59, at 36:9-19 [Seliger]; Tr. 967:10-17 [Downton]; Ex. J-62-II, at  

27:7-10, 35:1-6, 47:1-19 [Downton]; Tr. 1458:3-8 [Interiano].) 

The reality is that Latinos will support the candidates who work for their votes.  Latinos 

voted in large numbers for Presidents Ronald Reagan, George H Bush and George W Bush (Ex. 

J-51, at 37:5-10; 60:14-61:8.)     

Latinos work on political races for both parties.  (Tr. 569:2-3.)  Sylvia Gonzalez, a Latino 

political organizer, worked on a campaign for George Bush Sr., a Republican, for Rick Perry’s 

first campaign, and for Judge Ed Emmett, a Republican.  (Tr. 1398:19-23, 1401:14-22.)  Latinos 

contribute to candidates for both parties.  (Tr. 569:4-11.)  Mr. Jimenez, one of the individual 

plaintiffs, helped the Republican Mayor of Fort Worth get elected.  He also helped Mary Louise 

Garcia, a Republican, run for County Clerk, and she was elected.  (Tr. 571:14-19.)  Mr. Jimenez 

chooses candidates by meeting them and seeing if they fit his values.  (Tr. 569:14-20.)   

In chairing the Fort Worth and Dallas Hispanic Chambers of Commerce, Mr. Jimenez 

sought to influence legislation to help Hispanic businesses, and small businesses in particular.  

(Tr. 570:4-17.)  Mr. Jimenez’s political involvement includes seeking economic development 
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and education for everyone.  Mr. Jimenez testified that Hispanic voters will look at what a person 

stands for regardless of political party.  Mr. Jimenez explained that if a candidate promises to 

create jobs and strengthen education, that candidate would have Latino support.  However, if he 

tells Hispanics to go to Mexico, he will lose that support.  (Tr. 576:16-577:16; Pl. Ex. 363 [Dkt. 

328-1, at p. 5].)  In the mid 1990s, Latinos in Wharton County coalesced for the Republican 

candidate for County Sheriff because the Anglo Democratic establishment that controlled the 

political structure did not include Latinos. Latinos aligned themselves with local Republican 

candidates in order to form a coalition of voters that could compete with the Anglo Democratic 

establishment. (Ex. 411 ¶ 14 [Dkt. 330-5, at pp. 5-6].) 

Even Ciro Rodriguez, former incumbent in CD23, started his political career in San 

Antonio by campaigning against the Democrats.  (Tr. 778:7-25.)  The first time that Ciro 

Rodriguez ran for office, he ran as an independent.  Mr. Rodriguez’s support has always come 

from the Latino community, and he believes he is the Latino—not the Republican or 

Democratic—candidate of choice.  (Tr. 780:1-12.) 

The refusal to increase the opportunity for Latinos to elect their candidate of choice, 

while consistently characterizing Latinos as Democrats and the goals of redistricting as seeking 

partisan advantage for Republicans, evidences intentional discrimination against Latinos on the 

basis of race. 

2. Intentional Discrimination in the Construction of CD23 in Plan 
C185 

 Plan C190 intentionally apportions Latino population into and out of Congressional 

District 23 to ensure a Latino-majority district that cannot elect the Latino-preferred candidate.  

In a district characterized by strong racially polarized voting, the reduction of Latinos’ ability to 
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elect their candidate of choice from 7 out of 14 elections to 1 out of 10 elections denies the 

Latino voters of the district the opportunity to elect their candidate of choice.  
Intentional vote dilution claims, as articulated by City of Mobile v. Bolden, 446 U.S. 55 

(1980) superseded in part by statute on other grounds by 42 U.S.C. § 1973, arise when a 

protected minority group alleges that its votes have been intentionally diluted on the basis of 

race.  See also Rogers v. Lodge, 458 U.S. 613, 617 (1982) (redistricting plan violates the 

Fourteenth Amendment if “‘conceived or operated as purposeful device to further racial 

discrimination’ by minimizing, canceling out or diluting the voting strength of racial elements in 

the voting population.’”) (quoting Whitcomb v. Chavis, 403 U.S., 124, 149 (1971)); Garza v. 

County of Los Angeles, 918 F.2d 763 (9th Cir. 1990) (same).3 

Here, the State intentionally discriminated against Latinos through vote dilution as well 

as through race-based redistricting prohibited by the Shaw v. Reno line of cases.   The State both 

assigned Latino voters into and out of CD 23 because of their race and also acted expressly to 

limit the voting power of Latinos; the State’s actions are unlawful even if the State can point to 

other, purportedly non-racial purposes.  See LULAC v. Perry, 548 U.S. at 441; Garza v. County 

of L.A., 756 F. Supp. 1298, 1349 (C.D. Cal. 1990) aff’d, 918 F.2d 763 (9th Cir. 1990) (“racial 

discrimination is not just another competing consideration.”) (citing Arlington Heights v. Metro. 

Hous. Dev. Corp., 429 U.S. 252, 265 (1977)).  

CD 23 is a Latino opportunity district in the benchmark.  (Ex. E-7 [Dkt. 307-1], at p. 26; 

Tr. 512:24-513:6.)  On remand from the Supreme Court in LULAC v. Perry, 548 U.S. 399 

(2006), the U.S. District Court for the Eastern District of Texas drew CD 23 as a Latino 

opportunity district.  (Pl. Ex. 230, p. 1 [Dkt. 320-2. at p. 88].)   

                                                           
3 Furthermore, both Shaw and Miller acknowledge these differences.  See Miller v. 
Johnson, 515 U.S. 900, 911 (1995.); Shaw v. Reno, 509 U.S. 630, 651-52 (1993.). 
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Dr. Engstrom noted that Latinos in CD 23 were able to defeat an incumbent in 2006 and 

reelect their candidate of choice in 2008.  (Tr. 513:24-514:6.)  The fact that Latinos were able to 

elect their preferred candidate in two of the most recent three elections demonstrates that CD23 

is a Latino opportunity district in the benchmark.  See Magnolia Bar Ass'n, Inc. v. Lee, 994 F.2d 

1143, 1149 (5th Cir. 1993) (“[E]lections involving the particular office at issue will be more 

relevant than elections involving other offices.”)  Dr. Engstrom testified that CD 23 is a Latino 

opportunity district, despite the result of the 2010 congressional election.  (Tr. 512:24-513:23.)  

The State agrees that a Latino opportunity district does not have to elect the Latino preferred 

candidate in every election.  (Tr. 1860:10-13.)  The Supreme Court made the same observation in 

LULAC v. Perry.  “[T]o the extent the District Court suggested that District 23 was not a Latino 

opportunity district in 2002 simply because Bonilla prevailed, it was incorrect. The circumstance 

that a group does not win elections does not resolve the issue of vote dilution. We have said that 

‘the ultimate right of § 2 is equality of opportunity, not a guarantee of electoral success for 

minority-preferred candidates of whatever race.’”  548 U.S. at 428, quoting DeGrandy, 512 U.S. 

at 1014 n.11 (citation omitted).4   

CD23 in Plan C185 is not a Latino opportunity district.  According to the State’s analysis 

of racially contested exogenous elections, Latinos in the State’s CD 23 can only elect their 

preferred candidate in one out of ten elections.  (Tr. 1457:21-25; Ex. J-61-1, at 94:11-19; 966:20-

25 to 966:6-25.)  At trial, Dr. Alford, testified:  “I think [CD 23] is probably less likely to 

perform than it was, and so I certainly wouldn’t and don’t [and] haven’t counted the 23rd as an 

effective minority district in the newly adopted plan.”  (Tr. 1839:3-7.)  He further stated, “I don’t 

                                                           
4 The Latino Task Force Plaintiffs have identified a total of 14 racially contested statewide 
general elections in the past ten years.  If the State had included all 14 in its analysis, instead of 
selecting only certain races during this time period, the State’s analysis would have shown that 
CD 23 elected the Latino-preferred candidate in 7 out of 14 elections, instead of 3 out of 10. 
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count 23 as one of the seven performing districts when I evaluate C-185.”  (Tr. 1878:5-6.) 

In LULAC v. Perry, the Supreme Court noted that it “bears the mark of intentional 

discrimination that could give rise to an equal protection claim” that “the State took away 

Latinos’ opportunity because Latinos were about to exercise it.”  548 U.S. at 440.  The factors 

identified by the Supreme Court in LULAC v. Perry as indicating intentional discrimination are 

present in the revisions to CD23 in Plan C185. 

The State’s expert, Dr. Alford, testified, with respect to the changes in CD23 from Plan 

C100 to Plan C185, that “[t]here are some obvious parallels between what happened previously 

and what happened this time.”   (Tr. 1875:2-9.)  Dr. Alford also stated, when discussing the 

changes to CD23 “we feel like we are all having déjà vu[.]”  (Tr. 1929:18-21.)  Specifically, Dr. 

Alford noted that: 

 issues of partisanship and race conscious redistricting are going to come up in this 

case (Tr. 1882:3-8);   

 changes were made to CD23 to shore up the reelection prospects of 

Representative Bonilla in 2003 and in Plan C185 the changes were made to shore 

up the reelection chances of Representative Canseco (Tr. 1880:22-1881:7); 

 in 2003 changes were made to CD23 to add overwhelmingly Anglo Hill Country 

counties (Alford Tr. 1881:8-1882:2); 

 in 2003, CD 23 split Webb County and the City of Laredo, and he knew that some 

people were upset that CD23 in Plan C185 splits the city of Eagle Pass and 

Maverick County (Alford Tr. 1881:8-1882:2); and 

 in LULAC, the benchmark CD23 was a Latino majority district whose incumbent 

was not the candidate of choice and most observers agreed that CD23 was about 

to elect the Latino candidate of choice (Alford 1820:17-1821:11). 

Ultimately, with respect to CD 23 in this round of redistricting, Dr. Alford testified that 
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“If I [were] advising the legislature on drawing the 23rd, I would not have done what was done 

to the 23rd.”  (Tr. 1838 9:21.)  He further testified: 

[M]y first advice to the legislature would be just -- you know, in 
simple -- with a slight memory of history, do as little as possible to 
the 23rd as you can. It really has been a difficult -- it was a difficult 
district for the Court to draw. It was a difficult district for the 
legislature to draw. But, basically, enough is enough, right? Don't 
make this hard on yourself. . . Don't mess with the 23rd. That 
would be my first rule for drawing the districts.   

(Tr. 1840:8-22.)  He also stated:  “I would have advised [] rather than creating a replacement 

district for the 23rd, I would have advised making the 23rd itself a better performing district in 

terms of election numbers, or -- basically that, or leaving the 23rd alone.”   (Tr. 1840:23-1841:5.) 

 History did repeat itself, and the State’s intent to deprive Latinos of the opportunity to 

elect the candidate of their choice is clear.   

 First, Mr. Downton, the author of the congressional plan, made deliberate changes to 

protect the incumbent whom he knew was not the candidate of choice of Latinos.  (Tr. 966:3-5; 

Ex. J-62-I, at 90:9-11.)  When he was drawing CD 23, Mr. Downton turned on the shading for 

election results and SSVR when drawing the maps.  (Tr. 954:4-8; Ex. J-62-I, at 56:15-57:8; Ex. 

J-62-I, at 41:15-17.)  This meant that he could see the effects on election results and SSVR of 

every change he made the instant he made the change.  He made these changes precinct-by-

precinct, with the dual goals of strengthening the district for Mr. Canseco and increasing the 

SSVR.  (Tr. 1454:23-1455:3; Ex. J-61-I, at 102:5-11.)  As a result, the precincts that he drew into 

the map had a slightly higher SSVR, but lower election results for Latino-preferred candidates.  

(Tr. 452-453; Pl. Ex. 395-398.)   

Mr. Downton acknowledged that it was possible that in the precincts he swapped into 

CD23 Anglo voters turned out at higher rates than Latino voters.  (Tr. 956:4-19; Ex. J-62-I, at 

76:24-77:20.)   Mr. Downton further acknowledged that the Latino majority precincts he 

swapped into CD23 could have been more racially polarized.  (Tr. 957:8-15; Ex. J-62-I, at 78:2-
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22.)5  Other changes he made were moving in majority Anglo counties north of the Pecos River, 

as well as splitting a heavily Latino, politically mobilized border county and its main city.  (Ex. 

J-8; Pl. Ex. 347 [Dkt. 326-3, at p. 1]; U.S. Census QuickFacts, Pl. Ex. 302 [Dkt. 322-5], at p. 

1010.)  He admitted to removing the highly—and increasingly—mobilized Maverick County 

voters, who are over 95% Latino, because they would not vote for the incumbent he sought to 

protect.  (Ex. J-62-I, at 87:21-23; Tr. 681:21-671:18; U.S. Census QuickFacts, Pl. Ex. 302 [Dkt. 

322-5], at p. 1010.)  Maverick County has never been split before and has traditionally had 

influence in its district.  (Tr. 681:21-671:18.) 

In LULAC v. Perry, it “[bore] the mark of intentional discrimination” when the 

Legislature reduced the HCVAP of CD23 to below 50% to ensure incumbent Rep. Bonilla’s re-

election.  548 U.S. at 440.  Here, Mr. Downton’s actions are even more deliberate.  Using 

sophisticated technology, he removed precincts based on their election performance and SSVR, 

thus virtually ensuring that he moved in precincts where the Anglo vote overwhelmed the Latino 

vote and moved out precincts where the Latino voters were more active.  In the resulting CD23, 

Latino voters are now only able to elect their preferred candidate in one out of ten elections.   

This is simply a more sophisticated way to dilute the Latino vote.  As in 2003, 

incumbency protection for a congressman not preferred by Latinos was achieved at the cost of 

Latino electoral opportunity.  As in 2003, predominantly Anglo counties were brought into the 

district, despite the fact that CD23 was overpopulated and needed to shed population.   (Tr. 

450:4-11; Pl. Ex. 236 [Dkt. 396-236].)  Like in 2003, a mobilized, heavily Latino border county 

and its biggest city were split, dividing precincts at the level where only racial data is available, 

because the residents were expected to vote against the incumbent.  (Tr. 449:6-10; Pl. Ex. 379 

[Dkt. 330-1, at p. 4]; Tr. 955:12-24; Ex. J-62-II, at 11:1-17.)  As in 2003, this was all done to 

protect the incumbency of someone who was not the Latino candidate of choice.  “If . . . 

                                                           
5 Notably, Kel Seliger, Chairman of the Senate Select Committee on Redistricting, thought that 
drawing CD 23 to protect Canseco would be illegal.  He testified that if Mr. Canseco were not 
the Latino candidate of choice, but the Legislature nonetheless was taking steps to make this 
district safer for Mr. Canseco, “it would be a [legal] violation.” (Ex. J-59, at 31:6-16.) 

Case 5:11-cv-00360-OLG-JES-XR   Document 416    Filed 10/08/11   Page 46 of 52



 41 

incumbency protection means excluding some voters from the district simply because they are 

likely to vote against the officeholder, the change is to benefit the officeholder, not the voters.  

By purposely redrawing lines around those who opposed Bonilla, the state legislature took [an 

unjustifiable] course.”  LULAC, 548 U.S. at 441. 

Mr. Downton testified that it was possible to draw a total of seven Latino opportunity 

congressional districts in South and West Texas and that the decision not to draw seven was a 

“political decision.”  (Ex. J-62-II, at 63:2-10.)   

After purposefully changing CD23 to ensure that Latino preferred candidates would be 

far less likely to be elected, the State takes the position that if the SSRV of a district is greater 

than 50%, then by definition Latinos have the opportunity to elect the candidates of their choice.  

(Ex. J-61, Vol. 1, at 150:16-22.)  Thus, the State takes the position that CD 23 in C185 is a 

Latino opportunity district even though the State systematically and cynically altered the district 

so that it would elect the Latino preferred candidate in one out of ten elections.  (Ex. J-61, Vol. 1, 

at 94:11-19.)  The State’s position was rejected by its own expert witness.  At trial, Dr. Alford, 

testified:  “I think [CD 23] is probably less likely to perform than it was, and so I certainly 

wouldn’t and don’t [and] haven’t counted the 23rd as an effective minority district in the newly 

adopted plan.”  (Tr. 1839:3-7.)  He further stated, “I don’t count 23 as one of the seven 

performing districts when I evaluate C-185.”  (Tr. 1878:5-6.) 

The Constitution has long “forbid[den] sophisticated as well as simpleminded modes of 

discrimination.”  Reynolds v. Sims, 377 U.S. 533, 563 (1965) (internal quotations and citations 

omitted).  Where the State bluntly stripped Latinos of their § 2 rights in 2003, it did so more 

subtly in 2011 but with the same end result.  Ryan Downton admitted that he could have simply 

pulled population out of CD 23 to make the district conform with the Constitution’s equal 

population rule.  (Tr. 962:6-17.)  Instead, he swapped precincts in and out of the district to ensure 

the re-election of a candidate not preferred by Latino voters.  (Tr. 955:7-11.)   

Because he is not the Latino-preferred candidate but represents a Latino-opportunity 

district, redistricters believed Rep. Canseco faced a serious risk to his incumbency in 2012.  (Ex. 
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J-59, at 14:6-10.)  Mr. Downton used sophisticated methods to diminish this risk and protect the 

incumbent, at the expense of Latino voters.   

Finally, “offsetting” CD 23 with another Latino majority district cannot be countenanced 

under § 2.  Id. at 429 (“The State [may] use one majority-minority district to compensate for the 

absence of another only when the racial group in each area had a § 2 right and both could not be 

accommodated.”).  Dr. Alford testified that CD 35 was a “swap” for CD 23.  (Tr. 1875.)  

However, under the law, the creation of CD 35 in Plan C185 cannot “compensate” for the loss of 

CD 23.  C190 illustrates that Latinos in both areas have § 2 rights that can be accommodated by 

the creation of two Latino opportunity districts.  The state cannot eliminate one and rely on the 

creation of the other after admitting that both can be created. 

 In their construction of CD 23, the State assigned Latinos into and out of the district 

because of their race and acted expressly to limit the electoral or voting power of Latinos in 

violation of the Fourteenth Amendment and the Voting Rights Act.   

The State also discriminated against Latinos in the creation of CD 27.  CD27 is a Latino 

opportunity district in the benchmark. For over 30 years, since the creation of CD27, Nueces 

County, a majority-Latino county, was included as the northern anchor of this district.  (Ex. J-62, 

at 65:11-19; Tr. 458:5-13.)  

In drawing the congressional map, Defendants sought to protect Rep. Farenthold’s 

incumbency and radically re-drew CD 27 so that it is centered outside of South Texas. Nueces 

County, which formerly contained the majority of registered voters in CD27, now comprises the 

southern portion of a majority Anglo district and contains a minority of registered voters in the 

district. (Tr. 971:23-972:2; Ex. J-62-II, at 51:6-11.) The 206,293 Latino residents of Nueces 

County, historically accustomed to the opportunity to elect the Latino candidate of choice, are 

now stranded in a district to the north with an Anglo majority.  (Tr. 458:24-459:7; Ex. E-9 [Dkt. 

281-2].) 

Texas created CD 34 to the south of the new CD 27; CD 34 is a Latino-opportunity 

district which has most of former CD 27’s population.  (TR. 971:14-19; EX. J-62-I, AT 31:24-

Case 5:11-cv-00360-OLG-JES-XR   Document 416    Filed 10/08/11   Page 48 of 52



 43 

32:3; EX. J-62-I, AT 66:13-15.)  Chairman Seliger and Mr. Downton, who drew the map, testified 

that CD 34 was a “swap” for CD 27 for purposes of § 5.  (Ex. J-59: 26:18-23; Tr. 971:14-19; Ex. 

J-62-I, at 31:24-32:3; Ex. J-62-I, at 66:13-15.)  Dr. Alford similarly testified that CD 34 is a swap 

for CD 27, which is no longer a Latino opportunity district.  

The removal of Nueces County from the configuration of Latino opportunity districts in 

South and West Texas not only purposefully deprives the thousands of Latino voters in Nueces 

County the opportunity to elect their preferred candidate -- the change further makes impossible 

the creation of seven Latino opportunity districts in South and West Texas.  (Tr. 459:10-20.) 

3. Intentional Discrimination in Plan H283 

 HD 33 in the benchmark is a  Latino opportunity district, one of two in Nueces County.  

(Pl. Ex. 201 [Dkt. 387-201, at p. 1]; Ex. J-61, Vol. 1, 143:24-144:3.)  

Because of population shifts, Nueces County was allocated one less State House district 

under the County Line Rule.  Although Nueces County currently hosts one Anglo majority 

district and two Latino majority districts, the State eliminated one of the two Latino opportunity 

districts.  (Ex. J-61, Vol. 1, at 150:11-18.)  It did this despite the fact that it was possible to 

preserve the § 2 rights of the Latinos of Nueces County by maintaining both districts.  (Pl. Ex. 

341 [Dkt. 325-4, at p. 20].)  

El Paso County has five State House districts, a Latino population of over 80% and an 

Anglo population of less than 20%.  (Pl. Ex. 297 [Dkt. 322-5, at pp. 1000-1001].)  HD 78 in Plan 

H283 is less than 50% SSVR and is not a Latino opportunity district.  (Pl. Ex. 201 [Dkt. 387-

201, at p. 1]; Ex. E-7, Corr. Rebuttal, at p. 28.)  HD 78 in H283 combines disparate 

neighborhoods with little in common other than racial composition.  For example, HD 78 

combines the traditional northeast neighborhoods of El Paso with parts of the Westside 

neighborhoods of El Paso. It is uncommon for residents of the Westside to visit, shop, or have 

family connections with residents of the northeast and vice-versa. The two sides of town are 

connected by only one road along the Franklin Mountain Range called Trans- Mountain Road. 
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(Ex. 418 ¶ 17 [Dkt. 330-5, at p. 95].) The boundaries of HD 78 in H283 do not follow the edges 

of the nearby mountain, a natural geographic feature, or existing precinct boundaries.  (Pl. Ex. 

323 [Dkt. 325-4, at p. 1].)  The boundaries of HD78 do closely follow the racial composition of 

the Census block groups in El Paso County (a level of geography at which racial, but not 

political, data are available).  (Pl. Ex. 328 [Dkt. 325-4, at p. 6].)  The State rejected the more 

natural configuration of State House districts in El Paso County, in which all are Latino 

opportunity districts and follow neighborhood boundaries, and instead chose to gerrymander the 

districts to ensure that one cannot elect the Latino-preferred candidate. 

Cameron and Hidalgo counties are located in the Rio Grande Valley, a border community 

in South Texas.  (Tr. 620:25-621:6.) The Valley’s population is growing, and between 2000 and 

2010, in Cameron and Hidalgo counties, the population grew by about 167,000, close to the size 

of a State House district.  (Pl. Ex. 337 [Dkt. 325-4, at pp. 15, 16].)  The “excess” population in 

Cameron and Hidalgo counties essentially created a new House district in that location; that is, 

the redistricters could have “spilled” the excess population of each of the two counties toward 

the other county to make a new Latino opportunity district.  (Pl. Ex. 342 [Dkt. 325-4, at p. 21].)  

Instead, and purportedly to comply with the County Line Rule, the excess population in each 

county was spilled northward, resulting in no creation of an additional Latino opportunity 

district.  (Pl. Ex. 342 [Dkt. 325-4, at p. 21].)  Rep. Burt Solomons, the Chair of the House 

Redistricting Committee, declared that he would follow the County Line Rule rather than the 

Voting Rights Act until the U.S. Supreme Court ordered him to do otherwise.  (Tr. 1593:15-20.)   

Texas redistricters’ claim that they were required by the County Line Rule not to draw an 

additional Latino opportunity is inconsistent with the advice of its counsel.  (Pl. Ex. 226 [Dkt. 

320-2, at pp. 49-67].)   If Texas’s County Line Rule conflicts with the Voting Rights Act, federal 

law prevails under the Supremacy Clause.  Bartlett v. Strickland, 556 U.S. 1, 4 (2009) (“It is 

common ground that state election-law requirements like the Whole County Provision may be 

superseded by federal law.”); Katzenbach v. Morgan, 384 U.S. 641 (1966) (striking down a state 

literacy law that conflicted with the Voting Rights Act).  Elevating a state’s election law over the 
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federal Voting Rights Act in order to claim that that State was barred from creating an additional 

Latino opportunity district is a strong indicator of racial intent. 

III. CONCLUSION 

For the foregoing reasons, Plans C185 and H283 discriminate against Latinos in violation 

of the U.S. Constitution and the Voting Rights Act of 1965. 
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