
UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 
 

SHANNON PEREZ, et al.,    ) 
       ) CIVIL ACTION NO. 
  Plaintiffs,     ) SA-11-CA-360-OLG-JES-XR 
       ) [Lead case] 
v.       ) 
       ) 
STATE OF TEXAS, et al.,    ) 
       ) 
  Defendants.    ) 
__________________________________  ) 
       ) 
MEXICAN AMERICAN LEGISLATIVE  ) CIVIL ACTION NO. 
CAUCUS, TEXAS HOUSE OF    ) SA-11-CA-361-OLG-JES-XR 
REPRESENTATIVES (MALC),   ) [Consolidated case] 
       ) 
  Plaintiffs,    ) 
v.       )      
       )   
STATE OF TEXAS, et al.,    ) 
       ) 
  Defendants.    ) 
_________________________________  ) 
       ) 
TEXAS LATINO REDISTRICTING TASK  ) CIVIL ACTION NO. 
FORCE, et al.,      ) SA-11-CV-490-OLG-JES-XR 
       ) [Consolidated case] 
  Plaintiffs,    ) 
       ) 
v.       )      
       )   
RICK PERRY ,     ) 
       ) 
  Defendant.    ) 
_________________________________  ) 
       ) 
MARAGARITA V. QUESADA, et al.,   ) CIVIL ACTION NO. 
       ) SA-11-CA-592-OLG-JES-XR 
  Plaintiffs,    ) [Consolidated case] 
       ) 
v.       ) 
       ) 
RICK PERRY, et al.,     ) 
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  Defendants.    ) 
___________________________________  ) 
       ) 
JOHN T. MORRIS,     ) CIVL ACTION NO. 
       ) SA-11-CA-615-OLG-JES-XR 
  Plaintiff,    ) [Consolidated case] 
       ) 
v.       ) 
       ) 
STATE OF TEXAS, et al.,    ) 
       ) 
  Defendants.    ) 
____________________________________ ) 
       ) 
EDDIE RODRIGUEZ, et al.    ) CIVIL ACTION NO. 
       ) SA-11-CA-635-OLG-JES-XR 
  Plaintiffs,    ) [Consolidated case] 
       ) 
v.       ) 
       ) 
RICK PERRY, et al.,     ) 
       ) 
  Defendants.    ) 
______________________________________________________________________________ 
 

JOINT RESPONSE OF THE TEXAS STATE CONFERENCE OF NAACP BRANCHES, 
JUANITA WALLACE, REV. BILL LAWSON, HOWARD JEFFERSON, AND 

CONGRESSPERSONS EDDIE BERNICE JOHNSON, SHEILA JACKSON-LEE, AND 
ALEXANDER GREEN, TO DEFENDANTS’ TRIAL BRIEF [#411] 

______________________________________________________________________________ 
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The Texas State Conference of NAACP Branches, Juanita Wallace, Rev. Bill Lawson, 

and Howard Jefferson (hereinafter, “NAACP Plaintiffs”), and the Congresspersons Eddie 

Bernice Johnson, Sheila Jackson-Lee, and Alexander Green (hereinafter, “Congressional 

Plaintiffs”), respectfully submit this brief in response to the Post-Trial Brief [Doc. # 411] filed by 

Defendants on October 7, 2011.  The NAACP and Congressional Plaintiffs continue to assert 

their claims that the maps passed by the Texas State Legislature for redistricting Texas’ 

Congressional and State House districts—C185 and H283, respectively—violated Section 2 of 

the Voting Rights Act of 1965 by intentionally discriminating against minority voters and by 

diluting the minority vote, and violated the Equal Protection Clause of the 14th Amendment by 

intentionally discriminating against minority voters. 

I. Section 2 Claims 

The post-trial brief submitted by Defendants spends an inordinate amount of time trying 

to characterize the claims of Plaintiffs in this case as something that they are not.  Plaintiffs do 

not demand more than what the Voting Rights Act compels.  Jurisprudence interpreting Section 2 

of the Voting Rights Act has been very clear about the burden on Plaintiffs in establishing a 

successful claim under that law.  Gingles provides a checklist, as it were.  Plaintiffs’ claims are 

not based on theories of exact proportionality or maximization, as implied by Defendants.  

Defendants’ Brief p. 8-12.  Rather, the NAACP and Congressional Plaintiffs, following the 

guidance laid out in Gingles, established that new, additional minority opportunity districts could 

be created in both the Congressional and State House Plans, that the minority voters that 

constitute a majority in the new districts are politically cohesive, and that Anglos vote in bloc to 

defeat the minority-preferred candidate.  The NAACP and Congressional Plaintiffs then 

demonstrated why, under a totality of the circumstances, a Section 2 remedy was necessary and 
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appropriate.  This methodological satisfaction of each element of Gingles is not an extreme or 

irrational demand for proportionality or maximization—it is a legally-grounded request that this 

Court apply the Voting Rights Act as it has before and as it was intended to be applied.  The 

NAACP and Congressional Plaintiffs, in their post-trial brief, established, by law and evidence 

presented in this case, that each element of the Gingles framework had been satisfied in this case. 

A. Coalition Districts 

Defendants bluntly deny that Section 2 provides any protection for multi-racial coalition 

districts under the first prong of Gingles.  This exceptionally narrow reading of the statutory 

language of Section 2 and the Gingles decision flies in the face of Supreme Court precedent 

recognizing the potential for coalition districts to meet the first Gingles precondition.  See, e.g., 

Johnson v. De Grandy, 512 U.S. 997, 1020 (1997); Growe v. Emison, 507 U.S. 25, 41 (1993).  

Moreover, Defendants completely discount the fact that every Circuit Court of Appeals except 

one, including the Fifth Circuit, has expressly found claims for a multi-racial coalition district to 

be cognizable under the Voting Rights Act.  League of United Latin Am. Citizens Council No. 

4434 v. Clements, 999 F.2d 831, 864 (5th Cir. 1993) (rehearing en banc), cert. denied 114 S. Ct. 

878 (1994); Overton v. City of Austin, 871 F.2d 529, 538 (5th Cir. 1989); Brewer v. Ham, 876 

F.2d 448, 453 (5th Cir. 1989); Campos v. City of Baytown, 840 F.2d 1240, 1244-45 (5th Cir. 

1988); League of United Latin Am. Citizens Council No. 4386 v. Midland ISD, 812 F.2d 884, 891 

(5th Cir. 1987).   

Additionally, the discussion in Defendants’ brief of recent “coalition” district decisions 

inexplicably and unjustifiably conflates terminology that the Supreme Court itself acknowledged 

needs to be carefully separated.  Bartlett v. Strickland, 129 S. Ct. 1231, 1242 (2009) (noting the 

need to review the different types of election districts that are at stake in voting rights litigation 
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and the potential for confusion between crossover and coalition districts).  The language that 

Defendants cite from Bartlett is specifically referring to the political coalitions between minority 

voters and White Democrats in a so-called “crossover” district, not a multi-racial coalition 

district, which the Court explicitly said was not being considered in the Bartlett decision.  Id. at 

1243.  Language from Gingles talking about “the minority group” has been repeatedly 

interpreted by other courts as not foreclosing the recognition of a multi-racial coalition as a 

single minority group for purposes of the first prong of Gingles.  De Grandy, 512 U.S. at 1020; 

Growe, 507 U.S. at 41; see also, Fifth Circuit precedent, supra p. 4.  Finally, the State attempts to 

assert that the “demography” is the problem, not the redistricting plan, when it comes to 

satisfying the first prong of Gingles.  Defendants’ Brief, p. 19.  But neither demography nor 

geography problems, implicating racial gerrymandering concerns, are implicated here.  All of the 

districts proposed by the NAACP and Congressional Plaintiffs were reasonably compact, and 

many of them were even more compact than districts in the State’s enacted plan.  Plaintiffs’ 

Brief, p. 21, 28, 30-31, 33, 34. 

Plaintiffs’ reliance on “early Fifth Circuit panel authority” in support of coalition districts 

is treated dismissively in Defendants’ brief (Defendants’ Brief, p. 20), but that authority is still 

good law in the Fifth Circuit, and has been recently reaffirmed as such.  LULAC v. Clements, 999 

F.2d at 864 (5th Cir. 1993) (rehearing en banc)).  In contrast, the cases, or, rather, the language 

from dissenting opinions and overruled cases, that are relied upon by the Defendants are not 

good law.  For example, Defendants themselves rely on a dissent from the denial of rehearing en 

banc to interject doubt as to the Fifth Circuit’s position on coalition districts.  Defendants’ Brief, 

p. 20.  The fact remains that the Fifth Circuit voted to deny the rehearing, and the panel’s 

decision in Campos v. City of Baytown, 840 F.2d 1240 (5th Cir.), reh’g denied, 849 F.2d 943 
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(1988), still stands.  Moreover, Defendants also cite to a concurring opinion from LULAC v. 

Clements, an opinion that was not controlling on the issue of coalition districts.  Defendants’ 

Brief, p. 20-21.  In that case, the majority of the Fifth Circuit en banc reaffirmed its position on 

the ability of coalition districts to satisfy the first prong of Gingles even more recently, in 

LULAC v. Clements, 999 F.2d at 864. 

In LULAC v. Clements, the majority for the en banc Fifth Circuit noted that the Circuit 

continues to treat “the issue as a question of fact, allowing aggregation of different 

minority groups where the evidence suggests that they are politically cohesive, and we need not 

revisit this question here.”  999 F.2d at 863 (internal citations omitted).  Defendants’ reliance on 

language from the district court in Sessions v. Perry, 298 F. Supp. 2d 451 (E.D. Tex. 2004), is 

likewise irrelevant.  The Supreme Court upheld the finding of the district court that the breaking-

apart of the district in question was not a violation of Section 2 because that was a crossover 

district where African-Americans controlled the Democratic primary, rather than a coalition 

district.. Appellants did not challenge the finding that African-Americans and Latinos in that 

district were not cohesive.  League of United Latin Am. Citizens v. Perry, 548 U.S. 399, 443 

(2006).  Again, this in no way undermines current Fifth Circuit precedent recognizing that 

coalition districts can satisfy the first prong of Gingles.  Moreover, the facts before this Court in 

support of political cohesion are vastly different than those before the court in Sessions. 

As post-trial briefing from many Plaintiff groups highlighted, this Court had an enormous 

amounts and types of evidence before it in support of a finding that there is political cohesion 

between minority groups.  Defendants pay no attention to the scores of lay witnesses who 

testified as to shared issues and actions between various minority groups, in the past and 

currently existing.  The State offered no evidence to rebut or to call into question those 
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witnesses’ testimony.  When it comes to statistical evidence, Defendants selectively interpret a 

limited pool of data and offer conclusions that completely contradict what Plaintiffs’ witnesses 

testified to—that African American and Latino voters support the same candidates.  See, Ex. EX-

2, Kousser Report, p. 3; Ex. EX-7, Engstrom Report, p. 9; Ex. EX-3, Lichtman Report, p. 1; Ex. 

EX-15, Ansolabehere Report, p. 7.  

The end result reached by the State—that  a reading of Section 2 to protect coalition 

districts would “essentially compel the drawing of every existing and potential Democratic 

district in Texas, and would make redistricting so unmanageable as to preclude any hope of the 

Legislature drawing its own plans in the future”—is pure hyperbole.  Defendants’ Brief, p. 19.  

Rather, Plaintiffs argue that the state of Texas may not use the fact that Texas is a diverse and 

integrated state as an excuse to repeatedly splinter minority voters and prevent them from being 

able to elect the candidates of their choice. This position is well-buttressed by case law from the 

Fifth Circuit and the vast majority of all circuits that have considered the issue.  If Plaintiffs 

attempted to tease apart the Latino, African-American, and Asian-American voters that are living 

in close proximity, vote for the same candidates, and face the same economic, educational and 

political hurdles such that each ethnic group was in its own district, Defendants would surely 

charge impermissible racial gerrymandering.  Texas is an incredibly diverse state, and its elected 

officials in Congress and the State House do not match that diversity in any manner close to a 

rough proportionality.  Tr., September 8, 2011, p. 868-69, lines 6-25, 1-3 (Murray testimony).  

Finding that minority coalition districts are protected would not unduly burden the way 

redistricting is conducted—it would simply ensure, in a manner consistent with Supreme Court 

and Fifth Circuit precedent—that the state could not use the way that closely-aligned minority 

groups live as an excuse to exclude them from an equal opportunity for political participation. 
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What Defendants cite as being fatal to Plaintiffs’ theory of coalition districts is taken out 

of context and clearly rebutted by every single expert who conducted a racial bloc voting 

analysis in this case.  The testimony offered by the Congresspersons was directed at changes 

made to districts that would undermine political cohesion in the future.  Moreover, slightly 

divergent voting patterns in primaries—that is, where there is still overwhelming cohesion 

between minority voters, although perhaps slightly less than in a general election—does not 

defeat a claim of political cohesion.   

First, Defendants offer the testimony of Congressman Alexander Green out of its 

appropriate context.  Congressman Green discussed the creation of future tension in a district 

where minority voters are packed into one district where their population would support the 

drawing of two districts.  That is, he was talking about the effect that C185 would have on the 

voters in Congressional District 9 in the future, not the current state of affairs as they exist now.  

Tr., September 12, 2011, p. 1364, line 8-11.  The Congressman repeatedly confirmed that Latinos 

and African-Americans work well together in the Houston area regardless of whether the 

candidate ultimately elected is Latino or African-American. He stated unequivocally his belief 

that, “Latinos and African-Americans are similarly situated.  They have similar economic 

concerns, similar political concerns with reference to education -- education, their concerns are 

similar.  And I believe that they have been locked out of the political order at one time, under the 

colorof law, until we had the courts to review and make a difference.  Tr., September 12, 2011, p. 

1364, line 16-22. 

The quotations taken from Representative Eddie Bernice Johnson’s trial testimony are 

also placed out of context.  Congresswoman Johnson was speaking to the situation that is created 

where there exists the potential to create both African American and Latino opportunity districts, 
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and yet both groups are packed into a single district.  Tr., September 12, 2011, p. 1290, line 12-

16.    Her testimony was not about a lack of cohesion or divergent voting patterns—it went 

directly to the first prong of Gingles.  When districts are being packed, the Voting Rights Act 

compels the creation of new districts where minority voters will be able to elect candidates of 

their choice.  The state cannot be allowed to purposely create a situation that undermines 

longstanding and easily recognizable political cohesion between African Americans and Latinos. 

Additionally, Defendants grossly misrepresent what the data analyzed by various 

Plaintiffs’ experts showed when it came to political cohesion amongst different minority groups, 

claiming it failed to show “any cohesion between these minority groups whatsoever.”  

Defendants’ Brief, p. 25.  This is false based on the data, false based on the formal reports 

produced by the experts, and false based on the explicit testimony of these expert witnesses.  Dr. 

Morgan Kousser, Dr. Stephen Ansolabehre, and Dr. Richard Murray each explicitly found high 

levels of cohesion amongst Latinos and African American voters in general statewide elections 

when performing a multivariate analysis.  See Ex. EX-2, Kousser Report, p. 52-53; Ex. EX-15, 

Ansolabehere Report, p. 55; Ex. EX-4, Murray Report, p. 20, 33. 

Dr. Richard Engstrom only performed multivariate analysis on elections in five of the 

counties that he examined.  In his bivariate analysis, he only distinguished between Latino and 

non-Latino voters in elections with Latino candidates, which clearly does not encompass a 

majority of the available races.  See, Ex. EX-7, Engstrom Report, p. 3.  Thus, nothing can be 

deduced about the preferences of African-American voters in the counties in which he only 

performed bivariate analysis because African-American voters are lumped in with Anglo voters.  

Id. at 3-4.  He concluded that “Latinos in Dallas County are very cohesive in their candidate 

preferences for Latino candidates, and that preference is shared by African Americans.”  Id. at 9.  
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For the Houston area, he concluded that “Latinos in Harris County are very cohesive in their 

candidate preferences for Democratic Latino candidates in general elections, and that this 

preference is shared by African Americans in these elections.”  Id. at 12.  Dr. Engstrom’s data 

and report clearly indicated cohesion between Latinos and African Americans in the general 

elections.  Less cohesion between these groups in primary elections does not negate this finding.  

Political competition in a primary is a healthy part of the democratic process—the significant 

fact is that once a candidate is chosen, minority voters unite behind a single choice. 

The excerpts from Dr. Richard Murray’s testimony used by Defendants grossly 

misrepresents Dr. Murray’s overall opinion, which is that Latino and African-American voters 

are politically cohesive and vote for the same candidate.  Dr. Murray’s Homogeneous Precinct 

Analysis provided incontrovertible evidence that in Dallas and Harris Counties—areas in which 

new coalition districts could have been drawn—African-American and Latino voters are 

exhibiting identical voting patterns and are politically cohesive.  See, Ex. EX-4, Murray Report, 

p. 20, 33.  Moreover, Dr. Murray clearly testified to this in trial, stating unequivocally that 

African-Americans and Latinos, “clearly show strong vote cohesion.”  Tr., September 9, 2011, p. 

1025, line 12.  He also noted the Texas state legislature’s underestimation of the ability of 

Latinos, African-Americans and Asian-Americans to form effective political coalitions.  Tr., 

September 8, 2011, p. 891, lines 5-8. 

Defendants rely too strongly on slightly less cohesion amongst different groups of 

minority voters in primary elections as evidence of a lack of cohesion.  First, while primary 

elections may be probative in analyzing some questions regarding minority cohesion, they are 

not the only probative elections.  Many courts consider general elections, in conjunction with 

primary elections or not.  United States v. Charleston County, 318 F. Supp. 2d 302, 313 (D.S.C. 
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2002); Shirt v. Hazeltine, 336 F. Supp. 2d 976, 997 (D.S.D. 2004); Houston v. Lafayette County, 

20 F. Supp. 2d 996, 1000-1002 (N.D. Miss. 1998); Large v. Fremont County, 709 F. Supp. 2d 

1176, 1214 (D. Wyo. 2010).  Moreover, several courts have cautioned against giving primary 

elections too much weight.  In 1998, in a discussion of black support for a white candidate in a 

primary election, the Ninth Circuit noted that “[w]hether minority voters mobilized to support a 

white candidate…only indicates how those minorities willing to become politically active feel 

about a candidate; not all minorities may have the time or inclination to take such steps.”  Ruiz v. 

City of Santa Maria, 160 F.3d 543, 552 (9th Cir. 1998).  See also, Nash v. Blunt, 797 F. Supp. 

1488, 1503 n. 29 (W.D. Mo. 1992).  Courts should consider the extent to which those who 

participate in primary elections may be fewer in number and more extreme in political ideology 

than are those that comprise the general election electorate.  Ruiz, 160 F.3d at 552. 

Also, Dr. Murray testified as to why sole reliance on primary elections in Texas to 

analyze levels of racially polarized voting is problematic.  He noted that for purposes of the 

Voting Rights Act, the real question is whether the election being analyzed is an effective 

election.  He said, “Well, my answer in terms of what's the effective election is time and place. In 

Texas obviously for much of the 20th century it was the Democratic primary. You won that 

primary you were going to be elected….[b]ut in the 21st century there are now only a small 

swath of Texans, South Texas particularly, and a handful of other areas where the Democratic 

primary remains the effective election.” Tr., September 8, 2011, p. 885, lines 6-9, lines 13-16.  

He further noted that primaries are too rarely contested for them to be effective or probative 

elections to consider.  Dr. Murray pointed out that in 2010, there were five Congressional 

Districts in Dallas, and none of them had contested primaries that year.  Likewise, 14 of 16 state 

house representative districts did not have contested 2010 primaries.  Tr., September 8, 2011, p. 
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885, lines 20-25.  Particularly in Texas, using the results of a few primary elections—elections 

that still showed significant levels of cohesion between African-American and Latino voters—to 

somehow undermine what every general election analysis shows is nonsensical and inaccurate. 

Coalition districts can satisfy the first prong of the Gingles Section 2 analysis—that is the 

law in the Fifth Circuit.  Plaintiffs presented vast amounts of incontrovertible evidence that 

African-Americans, Latinos, and Asian-Americans were politically cohesive enough to be 

recognized as a single minority group for the purposes of the first prong analysis, and nothing 

that the State offered at trial or in its post-trial brief rebutted that evidence. 

B. Racially Polarized Voting 

NAACP and Congressional Plaintiffs, and all Plaintiffs in this trial, presented evidence 

adequate to establish racially polarized voting in the Texas electorate.  They presented evidence 

that in the elections examined, Latino and African American voters supported the same 

candidates, and that Anglos almost uniformly supported the candidate not supported by these 

minority groups.  See Ex. EX-3, Kousser Report, p. 3; Ex. EX-15, Ansolabehere Report, p. 7; Ex. 

EX-3, Lichtman Report, p. 1; Ex. EX-4, Murray Report, p. 20, 33.  This vast amount of evidence 

cannot be discounted simply because, presently in Texas, Anglos tend to vote Republican and 

African-Americans and Latinos tend to vote Democratic.  That is not what the law in the Fifth 

Circuit requires, nor is it in line with recent Supreme Court decisions. 

Defendants’ portrayal of the opinion in LULAC v. Perry, 548 U.S. 399, is simply not 

accurate.  Defendants’ Brief, p. 34.  Justice Kennedy noted and relied upon the district court’s 

finding in Session v. Perry of “‘racially polarized voting’ in south and west Texas, and indeed 

‘throughout the State.’" LULAC v. Perry, 548 U.S. at 427 (internal citations omitted).  The 

unavoidable conclusion, unrebutted by the State, is that the rule in the Fifth Circuit on 
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differentiating between racial and partisan explanations for voting behavior is not, and cannot, be 

an insurmountable hurdle to a Section 2 claim given that the legally-required levels of racial 

polarization in voting was found present across the state of Texas so recently.   

The way the State portrays the state of law, one might assume that a plaintiff could only 

succeed in proving racially polarized voting by completely removing all mentions of partisanship 

from the discussion and analysis.  But as Dr. Richard Murray explained, “You can't talk about 

partisan politics or elections without talking about race and very often ethnicity. I mean, that's 

why we have a Voting Rights Act. It's simply the 800-pound gorilla in the American political 

zoo.”  Tr., Sept. 8, 2011, p. 864, lines 11-14.  Just because there is, as Justice Kennedy put it, “a 

troubling blend of politics and race,” that does not mean that the Voting Rights Act must be 

tossed out the window.  LULAC v. Perry, 548 U.S. at 442.  The results in LULAC v. Perry, 

including the finding of racially polarized voting and a violation of Section 2, confirm this fact. 

The evidence, as interpreted by numerous experts, with decades of experience amongst 

them, led each and every Plaintiffs’ expert to conclude that race, not partisanship, best explained 

divergent voting behavior between white and minority voters.  Dr. Richard Engstrom found, 

county by county, that, “African-Americans, again, supported the Latino candidate, those same 

Latino candidates, in the general elections.”  Tr., September 7, 2011, p. 507, lines 13-15.  In 

questioning on the stand, Dr. J. Morgan Kousser gave the following answers: 

Q.   And would it be fair to say then, Dr. Kousser, that blacks and 
Hispanics are coalescing around the Democratic nominee in these 
elections? 
A.   Certainly. 
Q.   And they're showing voter cohesion? 
A.   Certainly. 
Q.   And that Anglo voters are voting different from the minority 
voters? 
A.   Very different indeed. 
Q.   And the results make a difference? 
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A.   They make a difference. 
 
Tr., September, September 6, 2011, p. 228, lines 1-11. 

Dr. Richard Murray said, “So the table shows two clear patterns, that there's 

strong racial polarization voting in Dallas County and that African Americans and Hispanics are 

supporting the same candidates in both of these instances. And one is an African American 

candidate and one is a Latino .” Tr., September 9, 2011, p. 1025-26, lines 22-25, l.   Dr. Allan 

Lichtman said, “we're able to confidently find that given a choice both African Americans and 

Latinos are cohesive in their decision to participate in Democratic rather than Republican 

primaries,” and that, “I found there was no question about the cohesiveness of Hispanic and 

black voters in general elections.  And let me say these are the elections that actually send people 

to office and these are the elections that have many, many more voters than primary elections.  

So regardless of what might be happening in primary elections this certainly establishes a usual 

pattern of cohesion on the part of Hispanic and black voters or, you know, block voting on their 

part for candidates of their own choice.”  Tr., September 10, 2011, p. 1214, lines 21-24; p. 1223-

23, lines 21-25, 1-3.  Dr. Stephen Ansolabehere said, “[t]he conclusion that I reached was that 

there was substantial racial polarization in the state of Texas, that whites tended to vote 75 

percent or so, 70, 75 percent for one type of candidate, and Hispanics 75 percent or so for 

another type of candidate, and blacks 90 percent or so for their preferred candidate.”  Tr., 

September 10, 2011, p. 1118, lines 4-9.  This was the expert opinion of each of these widely-

renowned scholars and researchers, and each of these opinions was derived from an analysis of 

data with which the State’s expert, Dr. John Alford, had no quarrel.  See Ex. D-36, Alford Report, 

p. 6-10. 
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Even the Supreme Court has explicitly acknowledged the intertwining of race and 

partisanship when it comes to explaining voting patterns and actions taken by the state legislature 

in redistricting, but that did not prevent the Court from using the findings in racially polarized 

voting analyses to find Section 2 liability.  In LULAC v. Perry, the Court held that, “[e]ven 

assuming Plan 1374C provides something close to proportional representation for Latinos, its 

troubling blend of politics and race--and the resulting vote dilution of a group that was beginning 

to achieve § 2's goal of overcoming prior electoral discrimination--cannot be sustained.”  LULAC 

v. Perry, 548 U.S. at 442.  The end result is that the state’s position is untenable—just because 

there tends to be some partisan distinction between Anglo and minority voters in Texas does not 

discount the remarkable trends of voting patterns along racial lines, and the totality of the 

circumstances analysis, discussed in detail in the NAACP and Congressional Plaintiffs’ trial brief 

and below, which confirm the racial animus that infects politics at every level in the state. 

C. Totality of the Circumstances Analysis   

Defendants offer little in the way of rebuttal when it comes to the totality of the 

circumstances analysis under Gingles.  The evidence that Plaintiffs presented in this matter was 

far from, “generalized assertions of past discrimination,” as asserted by Defendants.  Defendants’ 

Brief p. 11.  The NAACP and Congressional Plaintiffs submitted to this Court significant 

evidence demonstrating many, if not all, of the Senate Factors that indicate that, under the totality 

of the circumstances, vote dilution is present.  Defendants inaccurately focus on only two of the 

nine considerations—proportionality and the presence of racially polarized voting.  Defendants’ 

Brief, p. 48-49.  They refuse to acknowledge what the Supreme Court observed only five years 

ago—that is, "the long history of discrimination against Latinos and Blacks in Texas," LULAC at 

439.  The Court noted: 
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Texas has a long, well-documented history of discrimination that 
has touched upon the rights of African-Americans and Hispanics to 
register, to vote, or to participate otherwise in the electoral process. 
Devices such as the poll tax, an all-white primary system, and 
restrictive voter registration time periods are an unfortunate part of 
this State's minority voting rights history. The history of official 
discrimination in the Texas election process--stretching back to 
Reconstruction--led to the inclusion of the State as a covered 
jurisdiction under Section 5 in the 1975 amendments to the Voting 
Rights Act. Since Texas became a covered jurisdiction, the 
Department of Justice has frequently interposed objections against 
the State and its subdivisions. Vera v. Richards, 861 F. Supp. 1304, 
1317 (SD Tex. 1994) (citations omitted).   

 

LULAC at 439-440.  These, and many others, are the circumstances which support a finding of a 

Section 2 violation in this case. 

 Additionally, alleged proportionality does not weigh in favor of Defendants’ arguments in 

this case.  The State’s 32-member delegation to the United States House of Representatives 

includes eight Hispanics and three African-Americans—in a state that is now majority minority.  

See Ex. EX-4, Murray Report, p. 26-27.  That African-Americans may, after this redistricting 

cycle, serve as three out of 36 Congressional representatives, or 8.33% of the delegation, is a far 

cry from rough proportionality when the state is over 12% African-American.  Id. at 10.  That is, 

the African-American representation would need to increase nearly 50% to achieve 

proportionality (8% plus 4%); clearly, this is well outside any definition of “rough 

proportionality.”  Plaintiffs, including the NAACP and Congressional Plaintiffs, demonstrated 

that minorities in the state bear the effects of past discrimination in education, employment and 

health, and Plaintiffs’ experts directed this Court to a plethora of well-respected research that 

establishes that these disparities cause depressed participation in the political system amongst 

minority groups.  See Ex. EX-12, Burton Report, p. 33-34. 
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In conclusion, the NAACP and Congressional Plaintiffs have satisfied their burden under 

Gingles.  They have shown that new and additional minority Congressional Districts can be 

created.  Specifically, a new African-American opportunity district and a new Latino opportunity 

district can be created in the Dallas-Fort Worth region.  The NAACP and Congressional 

Plaintiffs have demonstrated that additional minority State House districts can be created.  

Specifically, a new African-American opportunity district in Dallas County, a new African-

American opportunity district in Bell County, an additional (and previously performing) Asian-

American district in Harris County, and an Asian-American opportunity district in Fort Bend 

County can all be created.  The NAACP and Congressional Plaintiffs demonstrated that in each 

of the coalition districts proposed, minority voters were politically cohesive, both in the issues 

that concerned them and in the votes that they cast.  The Plaintiffs demonstrated that in each of 

the areas where new minority districts were proposed, voting was racially polarized at the level 

legally required to support the drawing of new minority districts.  Finally, the NAACP and 

Congressional Plaintiffs presented evidence that indicated that, under the totality of 

circumstances, vote dilution was occurring and a remedy under Section 2 of the Voting Rights 

Act was the appropriate remedy.   

II. Equal Protection Claims 

The law that applies to analyzing claims of intentional discrimination on the basis of race 

is as described by the NAACP and Congressional Plaintiffs in their post-trial brief.  NAACP and 

Congressional Plaintiffs Brief, p. 16-19.  Defendants acknowledge that the Arlington Heights 

factors are pertinent to discerning discriminatory purpose, but somehow dismiss these factors as 

irrelevant by claiming that this analysis is rarely applied to redistricting.  Defendants’ Brief, p. 

64.  There are a number of reasons for this, the predominant one being that the 1982 
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Amendments to Section 2 of the Voting Rights Act were intended to lower the burden on 

plaintiffs so that they would not have to meet the high burden of proof demanded by the Equal 

Protection Clause in every redistricting case.  If a Court finds a violation of Section 2, there may 

be no need to delve into a complete analysis of challenges based in intentional discrimination.  

See, LULAC v. Perry, 548 U.S. at 400 (noting that because the Court found a violation of Section 

2 with Congressional District 23, there was no need to address claims of intentional 

discrimination in violation of the Equal Protection Clause.)  That in no way undermines the 

validity of the Arlington Heights analysis in redistricting claims, nor rebuts the evidence 

presented by the NAACP and Congressional Plaintiffs that meets each of the Arlington Heights 

factors.  NAACP and Congressional Intervenors Brief, p. 43-49. 

Intentional discrimination on the basis of race is not confined to the last century and 

before as alleged by the Defendants—actions in violation of the Equal Protection Clause 

continue to occur and have been recently acknowledged by the Supreme Court.  In 2006, the 

Court, in reviewing Texas’ 2003 redistricting scheme, noted: 

In essence the State took away the Latinos' opportunity because 
Latinos were about to exercise it. This bears the mark of 
intentional discrimination that could give rise to an equal 
protection violation. Even if we accept the District Court's finding 
that the State's action was taken primarily for political, not racial, 
reasons, the redrawing of the district lines was damaging to the 
Latinos in District 23. The State not only made fruitless the 
Latinos' mobilization efforts but also acted against those Latinos 
who were becoming most politically active, dividing them with a 
district line through the middle of Laredo.   
 

LULAC v. Perry, 548 U.S. at 440 (internal citations omitted).  This phenomenon is markedly 

present in modern day Texas (and in Texas’ political past wherein the conservative white political 

establishment in power has consistently denied minority voters equal participation and access to 

the political process regardless of which political party was associated with conservative 
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Anglos), and when Plaintiffs demonstrate the types of evidence that the Supreme Court has 

previously deemed sound and persuasive, the relatively small number of redistricting cases 

decided on Equal Protection Clause grounds is no bar to a finding of intentional discrimination in 

this case. 

The State’s discriminatory intent is strongly evident in the drawing of Congressional 

District 35 and the dismantling of Congressional District 25.  First, and tellingly, Defendants 

claim that Congressional District 35 was not compelled by Section 2, Defendants’ Brief at 57, 

but they count it as a new Latino opportunity district.  See Ex. D-36, Alford Report, p. 5.  

Regardless of whether CD 35 is a racial gerrymander, the state may not cloak the intentional 

destruction of a crossover district that enables minority voters to elect the candidate of their 

choice.  The Court in Bartlett was very clear that their decision in that case did not give 

legislative bodies free rein to intentionally dismantle longstanding and effective crossover 

districts.  Bartlett, 129 S. Ct. at 1246. 

Additionally, incumbency protection—or, in this case, attacks on incumbents in the 

minority party—cannot be used as a defense against taking deliberate actions to minimize the 

influence of minority voters.  What happened to Congressional District 25 in Travis County in 

this redistricting cycle is what happened to Congressional District 23 and 27 in 2003.  In 

reviewing the 2003 redistricting plan, the Court condemned the state’s actions in choosing “to 

break apart a Latino opportunity district to protect the incumbent congressman from the growing 

dissatisfaction of the cohesive and politically active Latino community in the district. The State 

then purported to compensate for this harm by creating an entirely new district that combined 

two groups of Latinos, hundreds of miles apart, that represent different communities of interest.”  

LULAC v. Perry, 548 U.S. at 441.  Here, the state knowingly destroyed a long-effective multi-
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ethnic coalition district in Travis County, thus taking away Travis County’s minority populations’ 

ability to elect the candidate of their choice, and claimed that this destruction was justified by the 

creation of a new Latino district, CD 35, that wrangled disparate communities in San Antonio 

and Austin together in one bizarrely shaped district and shifted the political voice from Travis to 

Bexar County.  The Court’s decision in Bartlett v. Strickland does not preclude a finding that the 

intentional destruction of an existing and performing crossover district is impermissible.  

Bartlett, 129 S. Ct. at 1246. 

 Expert opinion that unconstitutional racial discrimination plagued this redistricting 

process was not based only on disparate effect.  Even so, the Supreme Court has noted that some 

results are so disparate that they can be only be explained by impermissible racial considerations.  

Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266 (1997).  This is certainly the 

case here.  Dr. Murray, for example, noted that, “[w]ith this much population growth and this 

little result coming forward for Congress, for example, it seems to me to be exactly the kind of 

practice that Congresswoman Jordan was concerned about 40 years ago, that there needs to be a 

national review of what's going on in the state with so much growth and so little positive 

improvement for minority voters across the state.  Tr., September 8, 2011, p. 870, lines 2-7. 

Finally, the State addressed almost none of the evidence actually presented in trial.  They 

do not offer any rebuttal or justifications for the modifications made to Congressional Districts 9, 

18 and 30—modifications that were so bizarre and undermining of the potential of those districts 

to continue enabling minority voters to elect the candidate of their choice that Dr. Murray 

concluded they could have only been motivated by an impermissible intent to racially 

discriminate.  See, Ex. EX-4, Murray Report, p. 28-30, 34-35.  Likewise, the State did not offer 

any justification for the inexplicable procedural oddities that were involved in the redistricting of 
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the Harris County State House districts.  Tr., September 8, 2011, p. 807 line 20 -808 line 14; p. 

805-807.  Nor did Defendants address the incredibly compressed time schedule that rendered 

minority input into the process impossible.  Tr., September 8, 2011, p.796, lines 14-19.  The State 

offered no justification for the combining of minority districts in a part of Harris County where 

growth was explosive, but allowing Anglo districts in the parts of the county with slow or 

relatively negative growth to remain practically unaltered.  Defendants’ Brief, p. 45; Murray 

Report for Perez Plaintiffs, Doc. #137, p. 27.  Tellingly, the State does not deal with the Garza 

case discussed in closing arguments, nor the striking parallels between this case and that one—a 

case in which a court found intentional discrimination.  Garza v. County of Los Angeles, 756 F. 

Supp. 1298 (C.D. Cal), aff’d 918 F.2d 763,768 (9th Cir. 1990).  That is likely because the facts in 

this case, as detailed in the NAACP and Congressional Plaintiffs’ post-trial brief are likewise 

damning.  NAACP and Congressional Plaintiffs’ Brief, p. 43-39. 

 

The NAACP and Congressional Plaintiffs respectfully request that, after consideration of 

all the evidence, argument and briefing presented by the parties in this case, the Court find that 

the Congressional and State House plans enacted by the State of Texas violate Section 2 of the 

Voting Rights Act and violate the Equal Protection Clause of the Fourteenth Amendment to the 

United States Constitution and enjoin their use. 

 

Dated: October 21, 2011. 

 
Respectfully Submitted, 

   /s/ Allison J. Riggs  

Anita S. Earls 
N.C. State Bar No. 15597 
(Admitted Pro Hac Vice) 
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