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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TEXAS

MARSHALL DIVISION

WALTER SESSION, ET AL.
Plaintiffs,

VS.

RICK PERRY, IN HIS OFFICIAL

CAPACITY AS GOVERNOR OF THE
STATE OF TEXAS, ET AL.,

Defendants.

§
§
§

§
§
§
§

§
§
§

CIVIL ACTION 

NO. 2:03CV354

CONSOLIDATED

INITIALBRIEF OF THE TEXAS-NAACP ON REMAND

INTRODUCTION

During the original trial of this matter, the Texas NAACP asserted that Texas

Congressional Redistricting Plan 1374C violated the Voting Rights Act of 1965 as

amended and the Fourteenth Amendment to the United States Constitution.  The NAACP

and other groups appealed the decision of the three judge panel that upheld the actions of

state authorities in adopting the new plan.   

The remand to this court is obviously made for the purpose of providing all parties

an opportunity to determine if there may be “workable standards” to measure the burden a

gerrymander imposes on representational rights.  Justice Kennedy’s concurring opinion in

Vieth v. Jubelirer, 124 S.Ct. 1769 (2004), makes this very clear as his opinion is the

crucial one for our purposes.  The plurality in Vieth, supra held that the issue of political

gerrymandering is not a justiciable issue because of the lack of any manageable standard

in assessing whether or not there might be constitutional violations.  Clearly this suggests
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that by sending this matter down for a remand, the Court is desirous of attempting to

bring finality to this issue.  Justice Kennedy’s opinion makes it clear that we are not

necessarily looking for just one standard, but possibly more than one if such were shown

to exist.

Since the four members of the plurality believe that such issues are not justiciable,

the remand must focus on the concurring opinion of Justice Kennedy and the opinions of

the four dissenting justices.  Notably, all 5 believe that political gerrymandering may

violate the United States Constitution, but Justice Kennedy, unlike the four dissenters, has

not been convinced that there is a test or a standard that is manageable by the courts that

can be utilized in such cases.  The task at this level then would seem therefore to be the

need to come up with a standard or a test that is workable.  This would appear to be at

least one of the reasons why the case was remanded.  Since we are primarily concerned

with the issue of discrimination our submission will primarily focus on that issue. 

In regards to this charge and focus from the Supreme Court, it would appear that a

hearing or adversarial arrangement to test various proposals would be in order.

Even the members of the plurality acknowledge that issues of racial

gerrymandering must be placed in a different category and are more easily discernable

than general political gerrymandering.  As a result, it is clear than one analysis that might

be done relates to the issue of race.  Importantly, the opinions seem to make it clear than

even matters that may be legal on their face could still be found to be in violation.  This

would suggest some relaxation of any intent standard under the Fourteenth Amendment. 
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Justice Kennedy says the following:  “The Fourteenth Amendment standard governs, and

there is no doubt of that.  My analysis only notes that if a subsidiary standard could show

how an otherwise permissible classification, as applied, burdens representational rights,

we could conclude that appellants’ evidence states a provable claim under the Fourteenth

Amendment standard.”  The key word here is applied, suggesting that there need not be

culpability from the time of a plan or proposal’s inception.  Justice Kennedy is clearly

advising us that though there may be arguably legal motives in place, that to go forward

and implement a plan that transgresses the rights of citizens still might be objectionable. 

In this case, though it may be appropriate, for example, to decide to generate a certain

number of Republican seats, it is the other matter relating to the impact on racial and

ethnic minorities that raises the important issue.

Justice Kennedy also says that “the possibility suggests that in another case a

standard might emerge that suitably demonstrates how an apportionment’s de facto

incorporation of partisan classifications burdens rights of fair and effective representation

(and so establishes the classification is unrelated to the aims of apportionment and thus is

used in an impermissible fashion.”  In looking at the issue of race, one possibility exists

that one can observe the number of majority minority and minority influence districts

combined and then determine whether there is such a substantial variation in the numbers

as to (i) show a burden on the representational   rights of African-Americans; and (ii)

permits us to infer that it was done knowingly—to the extent such may be necessary.  Of

course, at this point the government would then have an opportunity to determine if there
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was a compelling need for the classifications at issue.  In the instance where strict

scrutiny is applied, it is clear that the plan should be narrowly tailored, unlike the plan

here.  In other words, it has already been shown that it is possible to enhance Republican

Representation without eliminating minority impact or influence districts.   Not every

district held by a democrat was an influence or a majority district, and of course it is our

position that the State had wider latitude to deal with those districts.  And as far as

providing additional minority majority districts, the plan proposed by the Texas NAACP,

1251C, did exactly that, providing an additional African-American Congressional Seat in

Houston and a likely Hispanic majority seat predominately in Tarrant and Dallas

Counties. 

Since we are concerned with the issues relating to minority voting rights, we will

not attempt to address all possible tests that might be workable and put in place in the

context of these cases.  However, one such test or analysis that we do suggest be

undertaken is an effort to determine in all such cases if the political gerrymandering leads

to illegal retrogression, vote dilution or a violation of the Voting Rights Act.  Notably, the

opinion by Judge Higginbotham seemed to indicate that even if the numbers were

problematic under the new plan, there was no illegal intent so the plans must survive. 

However, in light of what has been suggested in Vieth, supra, we must revisit this issue. 

Current standards can illustrate this.  Notably, African-Americans continued to vote for

Democrats by a 90 percent or greater number, though President Bush did more than
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double the number of African-American voters he received in Texas during the past

election.  

Under the plan in place prior to 1374C--1151C-- there were more opportunity

districts and more influence districts than under the newly adopted plan:

Table 1, 1151C Protected Districts

Performing
African-
American

Opportunity
Seats

Performing
Hispanic
Opportunity

Seats

Performing
Influence Seats

Non-performing
Opportunity
Seats (Hispanic)

18 16 1 23
30 20 2
24 28 9
25 27 10

15 11
29 17

Plan 1374C pales in comparison overall to 1151C:

Table 2, 1374C Protected Districts

Performing
African-
American

Opportunity
Seats

Performing
Hispanic
Opportunity

Seats

Performing
Influence Seats

Non-performing
Opportunity
Seats (Hispanic)

30 16 15

9 25 23

18 27

28

20

29
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1Under the old plan there were 17 protected seats plus Bonilla, and under the new

plan 1374C there are 9 protected seats plus Bonilla and Hinojosa (and Lee’s seat in the

18th is made significantly less effective).

The GI Forum Plaintiffs submitted a map with 8 Hispanic opportunity seats

(1385C), and the NAACP submitted a plan with 4 African-American opportunity seats

and no according loss in influence seats (1251C).

One could take these factors and analyze them in light of the same type analysis

that is done for Grand Juries and Grand Jury Forepersons under Swain v. Alabama, 380

U.S. 202 (1965), and see also Batson v. Kentucky, 476 U.S. 79 (1986). and make

determinations about whether or not the statistical changes are so substantial as to permit

one to conclude that there may be something illegal about the plan.  Expert witnesses can

look at the plan and taking minority representation as a whole, view these matters and

determine how or if the changes have changed or undermined minority voting rights.

After City of Mobile v. Bolden, 446 U.S. 55 (1980), provided the opportunity for covered

jurisdictions to evade liability because of a heightened intent standard, the United States

Congress created a results-based test to analyze claims of vote dilution free of the

heightened intent standard.  Pursuant to that change in the law, the United States Supreme

Court created a test to determine whether a vote dilution claim was viable:  (a) is the

group sufficiently large and geographically compact so that it can constitute a majority in
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a single-member district; (2) the minority group(s) is/are politically cohesive; and (3) the

white majority votes sufficiently as a bloc to enable it to generally defeat the candidate of

choice of the minority community.  Thornburg v. Gingles, 478 U.S. 30 (1986).  Even the

plurality in Vieth, supra, talk about a predominant intent test.  What the panel majority’s

decision has done here is to fully and completely jeopardize the Voting Rights Act. 

Unless a standard that does not require the smoking gun and that permits proper

inferences from facts can be adopted, a State only need to redistrict and disenfranchise

African-Americans by saying that it was only coincidental since they vote Democratic.

The statistical analysis under Swain could simply assess the total number of

influence and majority districts under each plan as provided by Georgia v. Ashcroft, 123

S.Ct. 2498 (2003).  If the variation is such under the new plan as to suggest something

illegal, then the State would have an obligation to come forward with evidence to show a

compelling need for such a plan.  

Justice Kennedy also indicates in his opinion that one action that might be taken in

assessing a potential constitutional violation is whether there is a lack of comprehensive

and neutral principles for drawing electoral boundaries.  Vieth, supra.   In this case, the

map is replete with the packing, cracking , splitting of communities of interest and

providing for a method where it is the candidates who chose the voters and not the other

way around.  This turns democracy on its head and should not be permitted to stand.  It

would be easy to assess such a standard.
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CONCLUSION

TX NAACP adopts the argument contained in Part I of the Initial Brief of the

Jackson Plaintiffs and the Democratic Congressional Intervenors. TX-NAACP urges this

panel to conduct a  hearing or other adversarial proceeding to determine if there is an

appropriate standard for assessing political gerrymandering, and additionally that the

court determine that there is a test that may be applied to determine whether the rights

minority citizens have been abridged, and where race and political gerrymandering merge

and or overlap. We support part I of their original brief.

PRAYER

TX NAACP respectfully asks the Court to invalidate in its entirety the 2003 Texas

House Bill 3, 78th Leg., 3d C.S. (Oct. 12, 2003), and the mid-decade congressional

redistricting Plan 1374C that it established. By so ruling, the Court would effectively

reinstate the Congressional Plan 1151C, which it drew and unanimously adopted in 2001.

Respectfully submitted by,

____________/s/_____________________

Gary L. Bledsoe
LAW OFFICES OF GARY L. BLEDSOE
SBN: 02476500
316 W. 12 th, Suite 307

Austin, Tx. 78701
(512) 322-9992
(512) 322-0840 Fax
ROBERT NOTZON

Law Office of Robert Notzon
SBN: 00797934
509 W. 16 th Street
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Austin, Tx. 78701
(512) 474-7563

(512) 474-9489 Fax
Dennis Courtland Hayes
4805 Mount Hope Drive
Baltimore, Maryland 21215-3297

Attorneys for Texas-NAACP

CERTIFICATE OF SERVICE

I certify that a true and accurate copy of the above and foregoing instrument was served
via email delivery on December 6, 2004 to the following individuals:

_________/s/_______________
Gary L. Bledsoe

J. Gerald Hebert Nina Perales
5019 Waple Lane Mexican American Legal Defense

Alexandria, VA  22304 And Educational Fund
703.567.5876 (fax) The Book Building
jghebert@comcast.net 140 E. Houston Street, Suite 300

San Antonio, Texas  78205

Paul Smith 210.224.5476
Sam Hirsch 210.224.5382 (fax)
Jenner & Block nperales@maldef.org
601 13th Street, N.W.

Washington, D.C.  20005 Otis W. Carroll
202.639.6000 Ireland, Carroll & Kelley, P.C.
202.639.6066 (fax) 6101 South Broadway, Suite 500
psmith@jenner.com Tyler, Texas  75703

shirsch@jenner.com 903.581.1071 (fax)
nancy@icklaw.com

Stephen Susman
Lee Godfrey William C. Owens, Jr.

Jonathan Ross WCO Enterprises
Susman Godfrey, L.L.P. P.O. Box 690445
1000 Louisiana, Suite 5100 San Antonio, Texas  78269
Houston, Texas  77002-5096 210.698.2162 (fax)

713.651.9366 (no email)
713.654.6666 (fax)
ssusman@susmangodfrey.com Robert M. Long
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lgodfrey@susmangodfrey.com Houdyshell & Long, L.L.P.
jross@susmangodfrey.com 103 East Fifth Street, Suite 200

Austin, Texas  78701
William Andrew Taylor 512.476.0845
Andy Taylor & Associates 512.472.0639 (fax)
Scanlan Building micklong@earthlink.net

405 Main Street, Suite 200
Houston, Texas  77002 Rolando Rios
713.222.1817 George Korbel
713.222.1855 (fax) Law Office of Rolando L. Rios

ataylor@andytaylorlaw.com 115 E. Travis, Ste. 1645
San Antonio, Texas  78205

R. Ted Cruz, Solicitor General 210.222.2102
David C. Mattax 210.222.2898 (fax)

Cassandra B. Robertson rrios@rolandorioslaw.com
Don R. Willett
Office of the Attorney General Luis Roberto Vera, Jr.
P.O. Box 12548 (MC059) LULAC General Counsel

Austin, TX 78711-2548 105 S. St. Mary’s Street
512.936.1823 San Antonio, Texas  78205
512.474.2697 (fax) 210.225.3300
ted.cruz@oag.state.tx.us 210.225.2060 (fax)

(no email)
Jose Garza
Judith A. Sanders/Castro Javier Guajardo, Jr.
Law Office of Jose Garza 6207 Bee Cave Rd., Suite 250

1913 Fordham Austin, Texas  78746
McAllen, Texas  78504 512.476.5156 (fax)
956.343.0157 512.474.9585 (fax)
956.928.0088 (fax) jpguajardo@sbcglobal.net

210.680.2933 (fax)
garzpalm@aol.com Max Renea Hicks

Attorney at Law
Richard Gladden 800 Norwood Tower

Attorney at Law 114 West 7 th Street
1602 East McKinney StreetAustin, Texas  78701
Denton, Texas  78205 512.480.8231
210.225.2060 (fax) 512.476.4557 (fax)

richscot1@hotmail.com rhicks@io.com

James M. Douglas Morris Overstreet
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Attorney at Law P.O. Box 12817
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713.313.1049 713.842.1027 (fax)
jdouglas@tsulaw.edu
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Attorney General of Texas
Barry McBee
First Assistant Attorney General

Edward  Burbach
Deputy Attorney General for Litigation
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Deputy Attorney General for Legal Counsel

David Mattax
Division Chief of Financial Litigation
Jeff Graham
Assistant Attorney General

Office of the Attorney General 
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