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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS 

MARSHALL DIVISION 

 
WALTER SESSION, ET AL., 
  PLAINTIFFS, 
 
 
V.      NO. 2:03CV354  
      CONSOLIDATED 
 
 
RICK PERRY, IN HIS OFFICIAL  
CAPACITY AS GOVERNOR OF THE  
STATE OF TEXAS, ET AL., 
  DEFENDANTS. 

 

Intervenors/Plaintiffs, Congresswoman Sheila Jackson 

Lee and Congresswoman Eddie Bernice Johnson, respectfully 

request this Court to grant relief and reverse its judgment 

entered on January 6, 2004 in light of Vieth v. Jubelirer, 

541 U.S. 267, 124 S.Ct. 1769, 158 L.Ed.2d 545 (2004).     

STATEMENT OF THE CASE 

a. Procedural History. 

This case represents a tortuous journey into the world 

of redistricting, voting rights and party politics.  At 

times the distinction between each is blurred; at other 

times the difference is glaring.   
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After the 2000 decennial census, the State of Texas 

failed to constitutionally apportion the population thus 

necessitating the federal court to intervene; the Court 

ultimately issued a final districting plan. See Balderas v. 

Texas, No. 6:01-CV-158, slip op. (E.D. Tex. Nov. 14, 2002), 

aff’d mem., 536 U.S. 919 (2002); see also Memorandum and 

Order setting out procedural history, Appendix D at App. 

164.  Balderas was tried before a three-judge panel 

(Higginbotham, Circuit Judge; Hannah and Ward, District 

Judges) between October 22 and November 2, 2001.   

The Balderas judgment was summarily affirmed by this 

Court.  However, political factors intervened when Texas 

became the focus of attention with regards to party 

politics (in context to increasing the number of Republican 

representatives) (Trial Transcript, December 15, 2003 

[morning session], testimony of William Ratcliff, 

Lieutenant Governor in the 2001 redistricting process, at 

12, lines 18-25; 13-14, lines 1-25; 15, lines 1-18).   

The State ultimately elected to conduct public 

hearings.  During the public hearings, most of the 

“testimony was overwhelmingly against the notion of doing 

mid-decade redistricting” (Trial Transcript, December 15, 

2003 [evening session], testimony of Senator Rodney Ellis 

at 134, lines 5-25; 135, lines 1-10; see also Trial 
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Transcript, December 17, 2003 [evening session], testimony 

of the other African American Senator, Royce West at 112, 

lines 14-25; 113-114, lines 1-25; 115, lines 1-23).  The 

public input was not considered.1 

In order to pass the redistricting bill, the 

Lieutenant Governor found it necessary to abandon the two-

thirds rule.2  This decision was an extraordinary one; an 

act that had been done only twice in recent Texas political 

history (once in 1957 for the entire session after federal 

troops integrated schools in Arkansas and the other 

occasion to give former Governor John Connally an advantage 

by moving the Presidential Primary when Connally ran for 

the office (Trial Transcript, December 15, 2003 [evening 

session], testimony of Senator Rodney Ellis at 135, lines 

22-25; 136, lines 1-25; 137, lines 1-19; 138, lines 1-21).   

Three special sessions of the Texas Legislature were 

called.  The redistricting bill failed in the first two but 
                                                 
1 In addition, the State’s newspapers uniformly opposed the redistricting 
process (Trial Transcript, December 17, 2003 [evening session], at 116, 
lines 19-25; 117, lines 1-25; 118, line 1). 
 
2 The two-thirds rule is referred to as the blocker bill tradition; two-
thirds vote being required to bring a bill to the floor for a vote 
(Trial Testimony, December 15, 2003 [morning session], testimony of 
William Ratcliff at 7, lines 1-22).  When he occupied the office, 
Lieutenant Governor Ratliff refused to abandon the rule even though 
requested, and even though the rule worked as an impediment to the 
passage of a new redistricting plan (id. at 7, lines 17-23; 9, lines 
13-25).  Ratcliff decided against seeking his office again in 2003; 
newly elected Lieutenant Governor Dewhurst initially opposed abandoning 
the two-thirds rule, but ultimately elected to do so in order to pass 
redistricting (id. at 12, lines 16-25; 13, lines 1-17; 14, lines 24-25; 
15, lines 1-20). 
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passed after the abandonment of the two-thirds rule in the 

third session (Trial Transcript, December 15, 2003 [morning 

session], testimony of Lieutenant Governor Ratcliff at 14, 

lines 23-25; 15, line 1).     

This case evolved out of the above history.  Lawsuits 

followed by minority groups, citizens and the Democratic 

Party.  Suits were filed in Tyler under the Balderas mantle 

and in the federal districts court in Marshall and 

Victoria.  The cases were consolidated under the three-

judge panel in Marshall under Walter Session, et al. v. 

Rick Perry, et al. on October 17, 2003. 

This Court conducted an expedited trial from December 

11 to December 23, 2004.  In this Court’s decision, the 

decision questioned the wisdom of providing teeth to 

political gerrymandering claims by writing: 

Our point is that if the judiciary must rein in 
partisan gerrymanders, limitations that focus upon the 
time and circumstances of partisan line-drawing and 
less upon the “some but not too much” genre of 
strictures offer the best of an ugly array of choices.  
Drawing upon the Voting rights Act jurisprudence to 
give Bandemer teeth may be the worse of choices. 
 
Session v. Perry, 298 F.Supp. 451, 455 (E.D. Tex. 
2004) 
 
It is in the above context, Congresswoman Sheila 

Jackson Lee and Congresswoman Eddie Bernice Johnson submit 

that the factual history of the overtly partisan process 
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requires this Court, in light of Vieht v. Jubelirer, supra 

to reverse its underlying decision.   

b. Factual History. 

Congresswoman Sheila Jackson Lee is the fourth 

Representative for the 18th Congressional District (after 

the district’s relocation to Houston) (see Jackson 

Lee/Bernice Johnson Exhibits 1-11, 25, 26); Trial 

Transcript, December 18, 2003 [morning session], testimony 

of Congresswoman Lee at 5, lines 16-25; 6, lines 1-25; 7, 

lines 1-25).  The district has been served well by the late 

Barbara Jordan, the late George Mickey Leland and Craig 

Washington (Trial Transcript, December 17, 2003 [evening 

session], testimony of Dr. Richard Murray at 105, lines 2-

22). 

Congresswoman Eddie Bernice Johnson has been the sole 

incumbent in the 30th Congressional District since the 

district’s inception/creation in 1991.  Congresswoman 

Johnson has served five-and-a-half terms at the time of 

trial, and had previously served in the Texas House of 

Representatives and the Texas Senate (Trial Transcript, 

December 17, 2003 [evening session], at 151, lines 22-25; 

152, lines 1-25; 153, lines 1-11; see also Jackson 

Lee/Bernice Johnson Exhibits 20-24).  The 30th Congressional 

District was the by-product of an outcry by the African-
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American community in Dallas for a district that would 

allow the African-American community an opportunity to 

elect a candidate of “their choice.”  This outcry had 

existed since the creation of the 18th Congressional 

District in Harris County in 1972, but had been stymied by 

existing Anglo incumbents who parceled out the African-

American population among themselves (Trial Transcript, 

December 17, 2003 [evening session], at 154, lines 14-25; 

155, lines 1-22). 

The 18th Congressional District is a majority-minority 

district located in Houston, Harris County, Texas.  

Congresswoman Jackson Lee is an American citizen of African 

heritage. 

The 30th Congressional District is a majority-minority 

district located in Dallas, Dallas County, Texas.  

Congresswoman Eddie Bernice Johnson is an American citizen 

of African heritage. 

The 18th and 30th Congressional Districts are the 

State’s only two African-American opportunity districts.  

Dr. Richard Murray described the districts as “historic” 

Black opportunity districts that have worked effectively in 

electing African-American office holders (Trial Transcript, 

December 17, 2003 [evening session], at 104, lines 9-25; 

105, lines 1-22; 134, lines 13-24). 
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There is no disagreement in the record that the 

African-American populations in the Houston and Dallas 

areas vote cohesively (see Jackson Lee/Bernice Johnson 

Exhibit 28, Dr. Richard Murray’s report,  pages 4, 8, 9, 13 

at Appendix G, App. 197, 203, 204, 209); Jackson 

Lee/Bernice Johnson Exhibit 27; State’s witness Dr. Gaddie 

supplemental deposition testimony [December 21, 2003], at 

8, lines 5-18).  This is particularly so in light of the 

historic effectiveness of both districts in electing 

African-American office holders.  Thornburg v. Gingles, 478 

U.S. 30, 56 (1986). 

The State concedes that the 18th and 30th Congressional 

Districts should be accorded special protection under the 

Voting Rights Act; both districts are historic African-

American opportunity districts and reflect the ability to 

elect African-American candidates of their choice (see Dr. 

Gaddie’s supplemental deposition at 11, lines 1-25; 12, 

lines 1-19). 

Plan 1374C established new lines for both the 18th and 

30th Congressional Districts; thus modifying the boundaries 

established by the Balderas court.  The Balderas court 

rendered final judgment “declaring that the existing 

congressional districts in the State of Texas are 

unconstitutionally malapportioned and adopting Plan 1151C 
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as the remedial congressional redistricting plan for the 

State of Texas.”  Balderas, et al. v. Texas, Civil Action 

No. 6:01-CV-158 (E.D. Tex. November 14, 2001) (per curiam), 

summarily aff’d, 536 U.S. 919 (2002).  The State of Texas 

conducted congressional elections during the 2002 election 

cycle under Plan 1151C. 

Dr. Richard Murray testified on behalf of the 18th and 

30th Congressional Districts.  Dr. Murray explained that 

because of the downward trend of the Anglo population (66 

percent in 1980, 61 percent in 1990, 53 percent in 2000), 

that it is projected by next year, for the first time since 

the Alamo, the Anglo population will no longer be a 

majority in the State (Trial Transcript, December 17, 2003 

[evening session], at 99, lines 6-25; 100, lines 1-20).  In 

context of the competing values presented in this case, the 

State’s stated purpose in redistricting has been to 

increase in the number of Republican congressional seats 

(Jackson Lee/Bernice Johnson Exhibit 35, State’s Answers to 

Jackson Lee/Bernice Johnson’s Request for Admissions, 

Answers 5-8).  However, this purpose created conflicts with 

the population growth of minorities and their population 

distribution throughout the State.3 

                                                 
3 Dr. Murray’s report tracks the population growth in the Houston and 
Dallas areas in order to show the effect of the population shifts by 
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Analysis/18th Congressional District 

Dr. Murray noted in his study of Plan 1374C that the 

same number of people were moved out of the 18th 

Congressional District that were brought into the district; 

however, the population that was moved out possessed high 

levels of voter registration and very high levels of vote 

cohesion compared with the population that was moved in 

which is more Hispanic and possessed far lower levels of 

registration and voting (Trial Transcript, December 17, 

2003 [evening session], at 137, lines 3-25; 138, lines 1-

5).   

Dr. Murray concluded that the net political change is 

“quite large between the two District plans” (id. at 138, 

lines 6-7).  In addition, Dr. Murray based his opinion on 

the pattern of cohesive voting of African-Americans and the 

lack of cohesion between Hispanic and African-American 

voters when race and not party is part and parcel of the 

election contest (id. at 138, lines 11-25; 139, lines 1-

23).   

                                                                                                                                                 
the State’s demographers (Appendix G at App. 194, 196, 198-99, 200, 
201-202, 203 (Tables 1-6, Houston/18th Congressional District); Appendix 
G at App. 206-07, 208, 209 (Tables 7-9, Dallas/30th Congressional 
District)). 
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The effect of the State’s population change is the 

dilution of the African-American vote in the 18th 

Congressional District: 

It’s immediately at some risk, and that risk will 
greatly increase because of the population 
dynamics going on within the 18th District that we 
saw measured in the last census and continuing if 
we project out what’s happening in Harris County.  
…  So, it would no longer, in my judgment, be an 
effective African-American District because of 
the declining African-American population and the 
changing nature of the population moving into the 
District.  

Id. at 140, lines 12-25; 141, lines 1-25; 142, lines 1-5) 

(emphasis added). 

 Analysis/30th Congressional District 

Dr. Murray’s population analysis also addressed the 

effect of the Plan on the 30th Congressional District as an 

African-American opportunity district.  Between the period 

of 1980 – 2000, the Anglo population has dropped more in 

Dallas County than in Harris County.  Plan 1374C removes a 

predominately Anglo population from Irving, Texas and 

replaces it with Hispanic population from Dallas County 

(id. at 142, lines 22-25; 143, lines 1-25).  In addition, 

because the State has politically elected to dismantle the 

24th Congressional District, “which was, by now, a majority 

Hispanic District in its Dallas County portion, and you’ve 

increased the Hispanic percentage in District 30”; the 
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State diluted the Hispanic population’s ability to elect a 

candidate of their choice (id. at 144, lines 15-25).  The 

practical consequence in addition to the dilution of the 

Hispanic population vote and the failure to create a 

Hispanic opportunity district is this creation of a 

conflict between Hispanics and African-Americans in the 30th 

Congressional District (id. at 145, lines 1-18).   

Although Dr. Murray explained that the 30th 

Congressional District remains an effective opportunity 

district (until 2010), the Plan works to dilute Hispanic 

population in the 30th and 24th Congressional Districts by 

moving the Hispanic population from the 24th to the 30th 

Congressional Districts.4 

                                                 
4  Dr. Murray explained his conclusions with regard to dilution in 

the following manner: 
 
 
 

 [ANTHONY GRIFFIN] 
Q. Would the corollary of that be that the Hispanic population 

is thus diluted, by taking it from the 24th, dropping it into 
the 30th, and then, in effect, not creating an Hispanic 
District? 

[RICHARD MURRAY] 
A. Yes. 
… 
A.  And that the political impact of 1374, in District 18, is 
greater than the demographic change, because the areas removed 
from the 18th District by this remapping are very high 
registration and turn-out areas with a history of strong voter 
cohesion behind African-American candidates. 
   The areas added have much lower voter participation and 
exhibit less cohesive. 
   So, from my recollection of inorganic chemistry, that looks 
like dilution.  That you’re taking something that’s bigger and 
watering it down by these shifts. 
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    Congresswoman Johnson explained that the 30th 

Congressional District was a by-product of the attempt to 

create an African-American opportunity district and that in 

1990 the district was “gerrymandered severely in order to 

allow the 24th to remain, as well as the 5th” (Trial 

Transcript, December 17, 2003 [evening session], at 157, 

lines 12-19).  In addition, Congresswoman Johnson supported 

the analysis by Dr. Murray: 

 Well, my criticism of the plan is that it removes  
minority influence because it concentrates the 
minorities together, which will set up a contest 
between African-Americans and Hispanics, which would 
be unfair, because there’s enough population to 
support both in the area.  It somewhat [balkanizes] 
the 30th as well, because it takes a great deal of the 
economic development from the District where there’s 
been great effort to work and in bipartisan as well as 
multi-ethnic and racial circles to create good working 
relationships.  And essentially it affects that effort 
negatively. 

Id. at 159, lines 11-16; see also 159, lines 23-25 

(examination by Griffin); 160, lines 1-5; 166, lines 13-25 

(further examination by Perales); 167, lines 16-25 (Perales 

examination) (concluding that Hispanic vote diluted to 

neutralize effect on Republicans).5 

                                                                                                                                                 
(Trial Transcript, December 17, 2003 [evening session], at 150, lines 
12-25; 151, lines 1-16). 
5 To achieve the political will associated with electing more Republican 
representatives, the placement of minority population became an issue 
throughout the trial.  Ron Kirk, the former Mayor of the City of 
Dallas, and former candidate for the office of senator, explained that 
in the Dallas/Fort Worth area, minority voters were split up into five 
districts (Trial Transcript, December 12, 2003 [evening session], at 
13, lines 1-25; 14, lines 1-25; 15, lines 1-23).  Kirk’s testimony is a 
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ARGUMENT  

I. The Question of Whether the Conduct is Constitutional 
Political Gerrymandering Even if it So Happens that 
the Most Loyal Democrats Happen to be Black Democrats 
and Even if the State was Conscious of that Fact 
During the Districting Process (and overtly and 
covertly address the same in the process). 

 
This Court wrote in its initial decision: 

We decide only the legality of Plan 1374C, not its 
wisdom.  … We know it is rough and tumble politics, 
and we are ever mindful that the judiciary must call 
the fouls without participating in the game.  We must 
nonetheless express concerns that in the age of 
technology this is a very different game. 
  

Sessions v. Perry, supra at 457. 

This Court is correct in its assessment that in this 

age of technology, computers allow map-drawers, 

demographers and politicians to identify voters and voting 

trends in order to accomplish a desired goal.  After the 

redistricting process in 2000 and the court drawn plan in 

Balderas, party politics drove the desire to create a 

Republican districting map.  No one disagrees with this 

assessment.  The disagreement exists in how to interpret 
                                                                                                                                                 
ground level example of Dr. Murray’s analysis, the effect of the 
population shifts and the ability to elect a candidate of choice (id. 
at 32, lines 10-25; 33, lines 1-25; 34, lines 1-10).  In context of 
consistency, Lieutenant Governor Ratliff in response to the Court’s 
questioning explained it best by stating, “[b]ut I think certainly what 
you have and what has struck me in the Texas - - in this Texas map, the 
1374 map, is that you really do see what happens when aggressive 
partisan gerrymandering runs up against the Voting Rights Act” (Trial 
Transcript, December 15, 2003 [morning session], at 50, lines 11-15). 
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the stated intent in context of the Voting Rights Act.  As 

to the 18th Congressional District, one is forced to ask the 

question of whether it is permissible for partisan politics 

to drive the placement of minority voters as long as the 

percentage of voters remains relatively constant.  

Appellants contend that the answer is, no, if the 

population shifts dilute the minority population in a real-

world sense. 

In addition, as related to both the 18th and the 30th 

Congressional Districts, one is forced to question whether 

demographers can identify minority groups’ tendencies as 

related to party politics and use the “party label” to 

justify the moving of those groups.  This Court is correct 

that technology presents different considerations that the 

courts have not faced in the past; this Court has 

incorrectly assessed the effect of the minority population 

shifts. 

In Miller v. Johnson, the Supreme Court rejected the 

adding of an additional majority/minority district and 

explained that “[t]he State’s policy of adhering to other 

districting principles instead of creating as many 

majority-minority districts as possible does not support an 

inference that the plan so discriminates on the basis of 

race or color as to violate the Constitution.”  515 U.S. 
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900, 924 (1995).  Congresswoman Sheila Jackson Lee and 

Congresswoman Eddie Bernice Johnson do not argue that 

partisan politics is not a traditional districting 

consideration; however, partisan politics should not be 

used as a cover to blur the concerns of the Voting Rights 

Act. 

The State’s policy considerations, in context of 

creating a new 9th Congressional District, by taking 

population from the 18th Congressional District (a 

traditional opportunity district) should have been rejected 

by the three-judge panel in light of Dr. Murray’s testimony 

that the population shift will immediately imperil the 18th 

Congressional District and that the 18th will cease to be an 

effective African-American opportunity district.  This 

Court ignores and discounts Dr. Murray’s testimony by not 

addressing the contemporary evidence submitted at trial 

that reveals this case is not one where “the most loyal 

Democrats [just] happen” to be Black and the political 

party power in power was conscious of the fact; the 

contemporary evidence (coupled with the actual practice of 

districting) reveals support of Dr. Murray’s submission, 

the State was conscious of race but actually used race as a 

method of achieving its political ends.   
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The need for the 18th District is seen by contemporary 

evidence admitted at trial.  First, when redistricting 

hearings were scheduled in Houston, the Harris County 

Republican Party submitted a flyer containing Congresswoman 

Lee’s picture.  The picture accented the Congresswoman’s 

“Negroid features and hair”.  Congresswoman Lee described 

the flyer as “inappropriate for 2003, but it only reminds 

my community that we continue to stand against this kind of 

intimidation and this kind of race-baiting” (Trial 

Transcript, December 18, 2003 [morning], at 10, lines 17-

25; 11, lines 1-25; 12, lines 1-6; see Jackson Plaintiffs 

Exhibit 128).  Second, this is not the first time this type 

of evidence has surfaced in Houston (see Trial Transcript, 

id. at 12, lines 13-25; 13, lines 2-25; 18, lines 14-20; 

see also Jackson Plaintiffs’ Exhibit 138).  Most important, 

however, is Dr. Murray’s analysis that the 18th 

Congressional District will no longer be an effective 

district. 

This Court in its opinion rejected Dr. Murray’s 

opinion by citing Dr. Gaddie (the State’s expert) as 

support (supra at 514, footnote 231 (citing Dr. Gaddie’s 

report).  Dr. Gaddie’s report, however, was contrary to the 

opinions expressed in his trial.  At trial (trial 

deposition testimony), Dr. Gaddie expressed no opinion as 
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to Dr. Murray’s conclusion, admitted he had not conducted 

any population analysis and that he did not know whether 

Dr. Murray’s conclusions were correct or not.  In fact, Dr. 

Gaddie admits that his conclusion that the 18th 

Congressional District would likely remain an effective 

opportunity district was based upon the percentage of 

Democratic voters and nothing else (i.e., party versus 

race) (see Gaddie’s supplemental deposition at 13, lines 

11-21; 14, lines 6-20; 16, lines 12-25; 20, lines 7-24 (no 

disagreement with the importance of looking at how 

population is registered and how the population is voting); 

25, lines 2-12 (no idea as to population pulled out of 18th 

Congressional district and placed in the new 9th); 27, lines 

21-25; 28, lines 1-25 (“I agree with the report (Dr. 

Murray’s); 29, lines 1-25; 30, lines 1-25 (“I just don’t 

know”; “I don’t know. …  “I haven’t replicated the 

analysis”)).6 

In Shaw v. Hunt, in addressing a Section 2 analysis, 

this Court explained: 

                                                 
6 The same conclusion was rendered by the Democratic Congressional 
Delegation’s expert (Dr. Alford) who expressed a view that he did not 
see a problem with the population shift (percentages of minority 
population remained relatively constant), but admits that he at no time 
conducted an analysis with respect to the population that was moved out 
and what population that was moved in (Trial Transcript, December 15, 
2003 [morning session], testimony of Professor Alford at 139, lines 16-
25; 140, lines 20-25; 141, lines 1-25; 142, lines 1-21 (an assumption 
of non-dilution not based upon any analysis); Trial Transcript, 
December 15, 2003 [evening session], cross examination of Alford by 
State at 16, lines 1-5 (admission no analysis performed)). 
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Our precedent establishes that a plaintiff may 
allege a §2 violation in a single-member district 
if the manipulation of districting lines 
fragments politically cohesive minority voters 
among several districts or packs them into one 
district or a small number of districts, and 
thereby dilutes the voting strength of members of 
the minority population. 

517 U.S. 899, 914 (1996) (Shaw II). 

Minority citizens’ voting strength is diluted by 

moving out high voting minority citizens and replacing them 

with low voting minority groups.  What politics has wrought 

does not mean the judiciary must call the fouls without 

participating in the game.  The Voting Rights Act compels 

judicial activity and review. 

In the Dallas area, the Hispanic population in the 

Dallas area is fragmented among several districts by taking 

the population from the 24th and moving that population to 

the 30th District.  This activity was undertaken in part to 

dismantle the 24th Congressional District (Trial Transcript, 

December 18, 2003 [evening session], testimony of 

Representative King at 151, lines 4-19; testimony of Bob 

Davis at 213, lines 2-11) (State’s witness’ admissions) and 

in order to deny the Hispanic citizens an opportunity to 

elect a candidate of choice (Trial Transcript, December 17, 

2003 [evening session], testimony of Congresswoman Eddie 

Bernice Johnson at 162, lines 2-25; 163, lines 1-18).  It 
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then in turn pits African-American and Hispanic voters 

against each other in the future and moves the population 

in a manner that dilutes the Hispanic vote (Dr. Murray’s 

trial testimony and report) (Trial Transcript, December 17, 

2003 [evening session], at 150, lines 1-25; 151, lines 1-

16). 

The Plan submitted by the State is a rehash of the 

State’s attempt in the Balderas trial and is submitted 

under the guise of adding a minority district, but such 

districting plan either dilutes the minority population 

and/or creates a circumstance in which the voters are 

placed in a political apartheid district isolated solely on 

the basis of ethnicity/race/color (Shaw violation).  In the 

18th Congressional District, the competing interests do unto 

the District what their respective interests would find 

offensive under any factual scenario.  The competing 

Districts dilute the African-American population and create 

a circumstance that the effective majority/minority 

District may be imperiled.7 

                                                 
7The previous Balderas proceedings played a significant role in the 
trial challenging the new plan (Plan 1374C).  First, as related to the 
18th Congressional District, one of the plan architects (Representative 
Phil King) readily admitted that the districting lines were the same 
submitted in the Balderas trial by the State of Texas (Trial 
Transcript, December 18, 2003 [evening session], at 197, lines 10-23).  
Second, the only African-American Representative that supported 
redistricting explained that he would not have supported redistricting 
if the 18th Congressional District was no longer an effective 
opportunity district for the African-American community (Trial 
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Of course, politics is politics, but the admission 

that Plan 1374C is “the most aggressive map” and that the 

map should have “a real national impact and should assure 

that the Republicans keep the House” no matter what the 

national mood can not be divorced from the teachings of 

Section 2 of the Voting Rights Act (Jim Ellis e-mail, 

Jackson Plaintiffs Exhibit 129; the e-mail also makes a 

derisive attack on Congresswoman Lee).8  This contemporary 

evidence should not be ignored. 

Congresswoman Sheila Jackson Lee expressed amazement 

at the hate in the e-mail directed to her, but more 

importantly focused on the contradiction in the e-mail and 

disagreed that the 18th was not imperiled (Trial Testimony, 

December 18, 2003 [Morning Session], at 24, lines 13-25; 

25, lines 1-25).  This same point was made by Congresswoman 

                                                                                                                                                 
Transcript, December 18, 2003 [evening session], testimony of Ron 
Wilson at 77, lines 12-24; 99, lines 18-25; 100, lines 1-21).  Third, 
when the map was viewed by Yvonne Davis, an African-American office 
holder, she expressed the view that the 30th Congressional District  
would elect a Hispanic and not an African-American (Trial Transcript 
[evening session], testimony of Phil King at 197, lines 10-25), however 
this consideration was overridden by the desire to dismantle the 24th 
Congressional District (see generally, Trial Transcript, December 18, 
2003 [evening session], testimony of Bob Davis, one of the State map 
drawers, at 244, lines 8-25; 245, lines 1-21).  
  
8 As in Dallas/Fort Worth and Houston, the same type of minority 
population shift took place in the Beaumont and Galveston/Texas City 
area.  The 200,000 African-American population between Jefferson and 
Galveston County was split into three separate Congressional Districts 
under Plan 1374C (Trial Transcript, December 16, 2003, at 87, lines 21-
25; 88, lines 1-25; 80, lines 1-25; 90, lines 1-6). 
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Eddie Bernice Johnson who expressed concerns with regard to 

the 30th :  

I’m worried about what happens in the future and how 
fair will things be for people to feel encouraged 
about being a part of this government and being a part 
of having a say-so.  I mean, these are legitimate 
people that are working hard everyday trying to make a 
living.  And, frankly, they’re tired of not being able 
to identify with people in power. 
 

Trial Transcript, December 17, 2003 [Evening Session] at 

163, lines 19-25; 165, lines 1-6). 

 This Court concluded that the 18th and the 30th 

Congressional Districts remain effective opportunity 

districts under 1374C and cites to the Gaddie Report but 

not Gaddie’s admission in his deposition that he did no 

analysis of the population shifts.9  Also in dismissing Dr. 

Murray’s testimony this Court submitted that Dr. Murray did 

not provide any projections of the Hispanic citizen voting 

age population.10 

                                                 
9 The Jackson expert (John Alford) also admitted that he did no analysis 
and was simply assuming that the moving of population out of the 18th 
Congressional to the 25th Congressional would not have any effect 
(Transcript, December 15, 2003 [Morning Session] at 140, lines 1-25; 
141, lines 1-25; 142, lines 1-25; 143, lines 1-25).  The record is 
devoid of any report providing any analysis as to the effect of the 
populations shifts in the 18th and 30th Congressional District, only  
Dr. Murray’s. 
10Dr. Murray however explained that the citizenship voting-age 
population relative to the total population is about “20 percent of 
Hispanics” (Trial Transcript, December 17, 2003 [evening session], at 
106, lines 1-25; 107, lines 1-13).  Dr. Murray also explained that with 
voting age citizenship imputed his analysis would remain the same (see 
discussion with the Court, id. at 146, lines 2-25; 147, lines 1-25; 
148, lines 1-14).  
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This Court’s decision rested on raw statistical data 

(percentage before and after and nothing else) and not the 

effect of the population shifts and the contemporary data 

that show race was an ever existing consideration when the 

population of the African population took place around the 

State in order to achieve the political ends of more 

Republican congressional office holders (supra at 514, 

“[t]hese changes are too slight to support the claim that 

the strength or status of the Congressional District 18 as 

an effective opportunity district, that has and will 

reliably elect the African American candidate of choice, is 

diluted.”).  The same type of analysis is conducted with 

respect to the 30th Congressional District.  Id. at 515.  

Even though the states retain broad remedial power to 

choose where and how to draw remedial districts (Bush v. 

Vera, 517 U.S. at 978 (1996)), this power can not be 

divorced from the effect of the districts on existing 

opportunity districts (Miller v. Johnson, 515 U.S. at 924 

(1995)). 

                                                                                                                                                 
Dr. Orville Burton, an expert called on behalf of the NAACP and LULAC, 
explained that Hispanic turnout has generally been lower than African-
Americans.  Burton explains that citizenship plays a factor as well as 
when minorities “see there’s an opportunity that they actually have a 
real chance” (Trial Transcript, December 17, 2003 [evening session], at 
66, lines 15-25; 67, lines 1-25; 68, lines 1-2).  Dr. Burton also 
provided detailed testimony tailored consistent with the senate factors 
(id. at 20-88). 
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The question of causation is irrelevant to a Section 2 

inquiry.  This Court in Gingles explained: 

The first reason we reject appellants’ argument 
that racially polarized voting refers to voting 
patterns that are in some way caused by race, 
rather than to voting patterns that are merely 
correlated with the race of the voter, is that 
the reasons black and white voters vote 
differently have no relevance to the central 
inquiry of § 2.  By contrast, the correlation 
between race of voter and the selection of 
certain candidates is crucial to that inquiry.  
Both § 2 itself and the Senate Report make clear 
that the critical question in a § 2 claim is 
whether the use of a contested electoral practice 
or structure results in members of a protected 
group having less opportunity than other members 
of the electorate to participate in the political 
process and to elect representatives of their 
choice. 
 

Gingles, 478 U.S. at 63 (emphasis in original). 

 Outside of assumptions of legality of the State’s 

conduct, the evidence below simply does not support the 

constitutionality of the partisan driven redistricting that 

used race in a manner that worked as an insult to the 

Voting Rights Act.  Dr. Lichtman referred to the use of 

African American voters as “pawns” in pursuit of a 

political objective (Trial Transcript, December 11, 2003 

[Evening session] at 99, lines 8-13; 101, lines 13-25; 102, 

lines 1-22).  Surely, if it “just so happens” that to 

achieve the ends necessary that one consider and use race 

as a factor in achieving the goal in question, this type of 
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political intent can not be justified under the Shaw line 

of cases that are used as “restraint” against other types 

of adventurous and/or political race conscious line-drawing 

in order to seek political advantage.  Constitutional 

consistency requires a reinterpretation of the facts in 

order to be consistent with the Court’s direction set out 

in Vieth.     

 There is no evidence in this record to support the 

effect of the population shifts in the 18th and 30th 

Congressional District with the exception of Dr. Murray’s 

testimony and analysis.  All other experts compared numbers 

to numbers and assumed that the numbers were okay.  

However, the problems in these districts are reflective of 

how African American and Hispanic voters were used to 

achieve the partisan political purpose sought by the 

Republicans.  The State of Texas may well argue that even 

if the 18th is imperiled, this is made up with the 

modifications to the 9th (where the population from the 18th 

was moved to from the old 25th) and the election of 

Congressman Al Green.  Partisan gerrymandering should not 

be used as a method to eviscerate a currently performing 

and effective African American opportunity district such as 

the 18th Congressional District (and ultimately the 30th with 

population shifts).     
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II.    In light of Vieth not in spite of Vieth has  
created a circumstance where impermissible partisan 
gerrymandering has taken place. 
 

 In Cox v. Larios, 124 S.Ct. 2806 (2004), a case of 

remarkable similarity to the case herein, the Court 

affirmed the judgment of the district court and condemned a 

“most blatant … partisan gerrymandering that does not even 

pretend to be justified by neutral principles.”  In Cox, 

the offending party was the Democrat and not the Republican 

Party.  The Democrats wanted to maximize their numbers and 

engaged in a districting process that was designed to 

assure the defeat of the Republican officer holders (id. at 

2807-2808).  The Court, although not establishing “one” 

standard, affirmed the district court’s decision in light 

of Vieth (“[t]he record in this case, like the allegations 

in Gomillion and in Vieth, reinforce my conclusion that the 

‘unavailability of judicially manageable standards’ cannot 

justify a refusal to condemn even the most blatant 

violation of a state legislature’s fundamental duty to 

govern impartially.’”) Id. at 2809. 

 In this case, as in Cox, the controlling party paired 

incumbent office holders,11 moved those office holders to 

                                                 
11 The question is raised in Vieth as to whether a partisan 
gerrymandering claim is made district wide or state-wide.  The 
plurality (consisting of Justices Scalia, O’Connor and Thomas and Chief 
Justice Rehnquist, expressed an unwillingness to consider any such 
claim on a state-wide basis (id. at 1781 & 1785).  Justice Stevens and 
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heavily Republican districts and/or by putting them into 

districts where less than half of the previous constituents 

were in the new district12 (December 11, 2003 [1:00 P.M.] 

                                                                                                                                                 
Souter, likewise, would require courts to consider political 
gerrymandering challenges at the “individual-district level” (id. at 
1785, 1805, 1806 (Stevens), 1817, 1820 (Souter)).  Justice Breyer 
“would tackle the problem at the statewide level (id. at 1788, 1823).  
Justice Kennedy’s opinion is silent whether the review is state-wide or   
not.  Justice Ginsburg joined Justice Souter’s dissent (id. at 1815).   
 
In context of pairing incumbent office holders see Lichtman’s testimony 
and exhibits (Transcript, December 11, 2003, [Evening Session] at 86, 
lines 11-25; 92, lines 4-15; 160, lines 13-25; 161, lines 1-16).   
12 One-third of Congressman Hall’s previous constituents was removed (id. 
at 162, line 25; 163, lines 1-23); two-thirds of Congressman Edwards’ 
previous constituents were districted out (id.); Congressman’s 
Sandlin’s district was split into three districts (Transcript, December 
12, 2003, at 47, lines 21-25; 48, lines 1-21); Congressman Turner’s 
district (District 2) was moved into Congressman Joe Barton’s district 
(65% now Republican district; district split six different ways 
(Transcript, December 12, 2003 (Evening Session) at 54, lines 22-25; 
55, lines 1-25) (Turner elected not to run for re-election, id. at 63, 
lines 6-25; 64, lines 1-25; 65, lines 1-3).  Congressman Frost 
described the splitting of his district and his running for reelection 
as an uphill battle, Transcript, December 12, 2003 [Evening Session) at 
79, lines 8-25; 80, lines 1-20).  Congressman Green was removed out of 
his district (Transcript, December 15, 2003 [Evening Session) at 100, 
lines 18-25; 101; lines 10-25; 102, lines 1-2).  In Congressman 
Doggett’s district (District 10), the district was split eight ways 
(Trial Transcript, December 15, 2003 [Evening Session] at 109, lines 8-
23).  
 
Interestingly, with respect to Congressman Turner, the complaint is the 
same as that suffered in the 18th Congressional District, high-voting 
minority districts are replaced with other voters (low-voting) in order 
to achieve a particular political end (see Turner’s discussion with 
Judge Rosenthal at id. at 70, lines 24-25; 71, lines 1-25; 72, lines 1-
13). 
 
Ron Kirk explained that the procedure of taking high-voting African 
American boxes out of an effective district and replacing the boxes 
with low-voting African-American boxes has a profound effect on 
election results.  Kirk used the new 25 as an example (formerly 
district 10) (id. at 32, lines 5-25; 33, lines 1-25; 34, lines 1-7).  
See also testimony of State Senator Rodney Ellis with respect to the 
effect of moving the African American and Hispanic population in  
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testimony of Dr. Lichtman, Transcript at 86, lines 1-6; 87, 

lines 13-23; 88, lines 1-25; 89, line 1; 90, lines 1-24).  

Throughout the record, the conduct is referenced as 

politics as usual, but nothing could be further from the 

truth.  Former Lieutenant Governor Ratcliff expressed the 

view that there was racial gerrymandering with regards to 

the map (in order to achieve the political end desired) 

(Transcript, December 15, 2003 [Morning Session] at 16, 

lines 1-24).  The Jackson Plaintiff’s expert, John Alford, 

explained, that “this Texas map … is that you really do see 

what happens when aggressive partisan gerrymandering runs 

up against the Voting Rights Act” (Transcript, December 15, 

2003 [Morning Session] at 50, lines 11-25; 51, lines 1-15).  

Alford rightly predicted that the partisan drawing of the 

map was likely to produce a 22-seat Republican, 10-seat 

Democratic members (“seven Democratic members are either 

immediately or fairly quickly going to be gone”) (id. at 

134, lines 11-23; 135, lines 1-25 (“most aggressive map”; 

136, lines 1-24 (“producing outcomes not the wishes of the 

voters”).  The election results actually represented a 21-
                                                                                                                                                 
context of the state intent of maximizing the Republican numbers (Trial 
Transcript, December 15, 2003 [Evening Session] at 122, lines 2-25; 
123, line 1).           
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11 advantage in the State Congressional delegation.  

Sandlin (District 1), Lampson (District 2), Stenholm 

(District 19), Frost (District 32) were all incumbents and 

lost with the new lines; Meyer (District 6 – Turner’s old 

district), the Democratic nominee in Congressman Turner’s 

old district lost.  Congressman Hall switched parties and 

ran as a Republican and prevailed.  Congresswomen Jackson 

Lee and Eddie Bernice Johnson had no Republican oppositions 

in their districts and were re-elected.  However, it should 

be noted that Dr. Murray’s analysis was based upon 

performance in the Democratic primary and any such 

imperiling of, particularly, the 18th Congressional District 

as a African American opportunity district will not be seen 

until the next election cycle (see election results 

http://www.cnn.com/ELECTION/2004/pages/results/states/TX/). 

 It is Intervenors’/Plaintiffs’ position herein that it 

is virtually impossible to view the partisan gerrymandering 

claim in this case on a district-wide basis because the 

stated intent of the map-drawers was to affect the 

congressional districts on a state-wide basis.  Jim Ellis’ 

e-mail now has meaning: 

The maps are now official.  I have studied them and 
this is the most aggressive map I have ever seen.  
This has a real national impact that should assure 
that Republicans keep the House no matter the national 
mood. 
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   (Jackson Plaintiff’s Exhibit 129, emphasis added). 

In context of the converse of the election results, no 

Republican loss his/her seat.  Ellis’ memorandum was 

astutely brilliant and/or simply the by-product of what 

everyone saw and understood when the map was drawn and the 

African American and Hispanic populations were moved and/or 

manipulated.  Ellis writes with regards to moving the 

African American population out of Fort Worth,  

[t]his is the D’s best legal challenge as inner city 
Ft. Worth will now be outnumbered in a Republican 
suburban district.  However the creation of a new 
[A]frican [A]merican seat in Houston so that a new  
map should pass the challenge. 
 
(comments under District 24; similar comments with 

respect to District 26).   

Ellis also understood the importance of moving high 

voting minority citizens and replacing those numbers with 

low voting minority citizens when he writes with respect to 

District 29, “this is still a Hispanic seat that gets even 

more Hispanic in Houston.  I expect Gene Green to keep it 

but watch for the primary challenge.”  Id.     

 In Vieth v. Jubelirer, id. at 1793, Justice Kennedy 

explained “[t]hat courts can grant relief in districting 

cases where race is involved does not answer our need for 

fairness principles here.  Those controversies implicate a 
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different inquiry.  They involve sorting permissible 

classifications in the redistricting context from 

impermissible ones.  Race is an impermissible 

classification”.  The evidence in the record reflects 

pitting incumbent Democrats against incumbent Republicans 

in Republican Districts, shifting the incumbent Democrats 

population base out of his/her district and splitting that 

among several districts taking the minority populations and 

dissecting that population and pitting them against high 

voting Republican whites (Ellis’s words “the old Armey seat 

takes on 150,000 inner city Ft. Worth residents but is 

paired with 450,000 fervent republicans in Denton County 

Lewisville, Denton and other VERY republican areas”; Ellis 

is kind enough to reference the inner city residence not on 

a racial basis but other evidence makes clear how race is 

intermingled with the factual underpinnings in this case).13     

 Justice Kennedy also rejected the plurality 

willingness to conclude that there was no judicially 

discernible and manageable standard in partisan 

gerrymandering cases and held that the Fourteenth Amendment 

standard governs.  Vieth v. Jubelierer, supra at 1792-1973.  

Race is clearly impermissible as a classification but 

                                                 
13 See also Jackson Plaintiff’s Exhibit 138 (race baiting mailout in City 
of Houston elections featuring Congresswoman Lee’s picture) (testimony 
at Trial Transcript, December 18, 2004 [Morning Session] at 13, lines 
12-25; 18, lines 1-20).  
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presented is a “more complicated question when the inquiry 

is whether a generally permissible classification has been 

used for an impermissible purpose.”  Id. at 1798.   

 The overt admission that the intent was to create a 

map that had no relationship with the mood of the 

electorate reflects that discriminatory effect Justice 

Stevens addressed in his dissenting opinion in Vieth, id. 

at 1803.  Justice Stevens explains: 

In the line-drawing process, racial, religious, ethnic 
and economic gerrymanders are all species of political 
gerrymanders.”  Id. at 88, 100 S.Ct. 1490.  Thus, the 
critical issue in both racial and political 
gerrymandering cases is the same:  whether a single 
non-neutral criterion controlled the districting 
process in such an extent that the Constitution was 
offended.14 

  

 Justice Scalia chides the dissent’s argument that a 

standard can be adequately established and argues that 

political affiliation is not an immutable characteristic, 

but that it may shift from one election to the next.  Id. 

at 1782.  However, it should be noted that a given election 

should not be the gauge, but the question whether one’s 

constitutional right to vote is actually meaningful or 

merely, just that, a vote.   

                                                 
14 As previously stated, it is inconsistent to apply Shaw in race based 
redistricting but ignore the same in political gerrymandering cases in 
that the issue is the same fundamental privilege of voting.  Justice 
Stevens explained that “I would give the Shaw cases stare decisis 
effect in the political gerrymandering context.”  Id. at 1805, fn 16. 
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This is a case where a court-ordered districting map 

was in place.  Even in that context, the State decided to 

engaqe in mid-decade redistricting in order to effectuate a 

known and expressed intent (elect more Republicans).  The 

State can not cite that it was a desire of the people; 

those citizens who appeared around the State overwhelmingly 

opposed the notion of redistricting.  The editorial pages 

of the newspapers state-wide opposed the plan.  In 

addition, the Republicans in the Senate determined that to 

afford passage would require the abandonment of the 2/3 

blocker rule.  If Shaw is to be applied, the question is 

whether the legislature allowed partisan considerations to 

dominate and control the lines drawn, forsaking all neutral 

principles.  Id. at 1812.   

This Court stated in its initial opinion “[w]e have 

learned firsthand what will result if the Court chooses to 

do neither.  Throughout this case we have borne witness to 

the powerful, conflicting forces nurtured by Bandemer’s 

holding that the judiciary is to address “excessive” 

partisan line-drawing, while leaving the issue virtually 

unenforceable.”  Id. at 474.  This position is an 

unfortunate one for those who may be minorities 

participating the political process.   
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Shaw clearly will govern racial minorities and/or has 

been used as a method to pull in the reigns when minorities 

attempted to enhance the number of minority office holders.  

However, Shaw will not protect that same protective class 

if the manipulation takes place in context of “they happen 

to be Democrats”.  Surely, African Americans may very well 

vote Republican again, but however, the rules should not be 

based upon party label but based upon a standard that 

protects against partisan line drawing that forsakes all 

neutral considerations.  This Court explained that 

“[d]rawing upon the Voting Rights jurisprudence to give 

Bandemer teeth may be the worst of choices.”  Id. at 475.  

It should be noted at least five Supreme Court Justices 

agree that partisan gerrymandering is justifiable.  In 

context of a standard, Intervenors/Plaintiffs would submit 

that Voting jurisprudence is relevant in developing a 

standard particularly in a mix-motive case (race commingled 

with the partisan issue).  Also from an equal protection 

standard, it is non-sensical to evolve a different standard 

for the majority (read as race and party) but a different 

standard for the minority (read in context of Shaw). 
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CONCLUSION 

 It is prayed that that Court reconsider its ruling on 

the partisan gerrymandering issue and declare illegal and 

unconstitutional the current congressional districting map.  

 DATE:  December 6, 2004. 

Respectfully submitted, 
 
 
 

/s/ANTHONY P. GRIFFIN 
 
ANTHONY P. GRIFFIN 
ATTORNEY-IN-CHARGE 
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1602 EAST MCKINNEY STREET 

DENTON, TX 76209  
  richscot1@hotmail.com 

 
COUNSEL FOR CHEROKEE COUNTY PLAINTIFFS 

 
JAVIER P. GUAJARDO 
GUAJARDO & GUAJARDO PLLC  

1502 WEST AVENUE 
SUITE A 

     AUSTIN, TX  78701  
   jpguajardo@sbcglobal.net 

 
COUNSEL FOR JUANITA VALDEZ-COX, ET AL. 

 
J. GERALD HERBERT 

ATTORNEY AT LAW  
5019 WAPLE LANE  

  ALEXANDRIA, VA  22304 
       jghebert@comcast.net 

 
COUNSEL FOR DEMOCRATIC CONGRESSIONAL INTERVENORS  

 
    MAX RENEA HICKS 

LAW OFFICE OF MAX RENEA HICKS  
114 WEST 7TH STREET 
800 NORWOOD TOWER  
AUSTIN, TX  78701  

     rhicks@io.com 
 

COUNSEL FOR TRAVIS COUNTY 
COUNSEL FOR CITY OF AUSTIN 
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   MORRIS L. OVERSTREET 
ATTORNEY AT LAW  
P.O. BOX 8100  

HOUSTON, TX  77288-7285  
 

COUNSEL FOR TEXAS COALITION OF BLACK DEMOCRATS 
 

CERTIFIED MAIL, RRR NO. 7004 0750 0000 6526 2606 
 

NINA PERALES 
MEXICAN AMERICAN LEGAL DEFENSE AND EDUCATION FUND 

140 EAST HOUSTON STREET 
SUITE 300  

SAN ANTONIO, TX  78205  
nperales@maldef.org 

 
COUNSEL FOR GI FORUM 

 
ROLANDO L RIOS 
ATTORNEY AT LAW  
115 E TRAVIS ST  

SUITE 1645  
SAN ANTONIO, TX  78205  
rrios@rolandorioslaw.com 

garzpalm@aol.com 
 

COUNSEL FOR LEAGUE OF UNITED LATIN AMERICAN CITIZENS 
 

    PAUL M. SMITH 
JENNER & BLOCK L.L.P. 

601 THIRTEENTH STREET N.W.  
WASHINGTON, DC  20005  
psmith@jenner.com 

 shirsch@jenner.com 
 

COUNSEL FOR THE JACKSON PLAINTIFFS 
 

 
         /s/ANTHONY P. GRIFFIN 
 
      ANTHONY P. GRIFFIN 
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