
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

MARSHALL DIVISION 
 

 
WALTER SESSION, et al,                                                         
                                            Plaintiffs 
 
V.                                                                                               No. 2:03-CV-00354 
 
RICK PERRY, et. al 
                                                                                                               
                                            Defendants       
 

 
PLAINTIFFS’ SECOND UNOPPOSED MOTION FOR LEAVE 

TO FILE SUPPLEMENTAL BRIEF 
 ON REMAND 

 
TO THE HONORABLE CHIEF JUDGE OR ASSOCIATE JUDGE OF SAID COURT:  

COME NOW Frenchie Henderson, Plaintiff in the above captioned and numbered 

cause and, pursuant to Local Rule CV-5 (a)(1) and (2) of the United States District Court 

Rules for the Eastern District of Texas, files this Second Unopposed Motion for Leave to 

File Supplemental Brief on Remand, as tendered to the Court; and in this connection 

would respectfully show unto the Court as follows: 

1. 

On June 2, 2005, the Court granted Plaintiff Henderson leave to file his 

Supplemental Brief on Remand (Doc. 263). The Plaintiff had initially electronically filed 

his Supplemental Brief separately (Doc. 262), but simultaneously with his Motion for 

Leave to file same (Doc. 261). The Clerk then e-mailed Plaintiff, and contacted Plaintiff 

by telephone, to inform Plaintiff that his Supplemental Brief (Doc. 262) had been stricken 

for being “filed before Leave granted and incorrectly filed as a Motion”, and advised that 

should his Supplemental Brief be again filed after leave was granted, it must be 
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designated as a “Brief”. As not above, today, June 2, 2005, the Court granted Plaintiff’s 

motion for leave, but referenced that leave was only being granted to file “Doc. 261”. 

Due to minor but substantial revisions made by Plaintiff in the interim, Plaintiff is 

advised that he is now unable to file his Supplemental Brief, as so revised, without 

another Order from the Court. The Plaintiff has attached both a new proposed Order, and 

the revised Supplemental Brief he desires to file. 

2. 

As indicated by the Certificate of Conference below, the Defendants still do not 

oppose this motion for leave, and the Plaintiff avers the Defendants will in no way be 

unfairly prejudiced by the Court granting the present motion.  

WHEREFORE, PREMSIS CONSIDERED, Plaintiff prays that this Second 

Unopposed Motion for Leave to File Plaintiff Supplemental Brief on Remand will in all 

things be granted.  

                                                                                                 Respectfully submitted, 
 
 
                                                                                                 __________________ 
                                                                                                 Richard Gladden 
                                                                                                 Texas Bar No. 07991330 
                                                                                                 1602 East McKinney         
                                                                                                 Denton, Texas 76209 
                                                                                                 940/323-9307 
                                                                                                 Fax: 940/323-1697                                               
                                                                                                 Counsel-in-Charge for Plaintiffs 
 

CERTIFICATE OF CONFERENCE 
& 

CERTIFICATE OF SERVICE 
 

 I, Richard Gladden, hereby certify that on May 24, 2005, I conferred by e-mail with 

Mr. Adam W. Aston, Assistant Solicitor General of Texas and associated Attorney of Record 
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for Defendants, who stated, on behalf of Texas Solicitor General Ted Cruz, that the 

Defendants do not oppose Plaintiffs’ Motion for Leave to File Supplemental Brief on 

Remand. I further certify that I have delivered a true and correct copy of the foregoing 

document, along with a copy of Plaintiff’s proposed order, on the Defendants by service on 

Mr. R. Ted Cruz, Solicitor General of Texas, and on Mr. Andy Taylor, Attorney-in-Charge 

for Defendants, by both e-mail, and by U.S. mail (to P.O. Box 12548, Austin, Texas 78711-

2548, and to 405 Main Street, Ste. 200, Houston, Texas 77002, respectively); and that I have 

delivered a true and correct copy of the foregoing document, along with a copy of Plaintiff’s 

proposed order, by e-mail, on all Attorneys-in-Charge for the consolidated Plaintiffs, 

Intervenors and Amicus herein, as listed below: 

Otis W. Carroll                                Nina Perales                               J. Gerald Hebert 
Attorney-in-Charge for                   Attorney-in-Charge for              Attorney-in-Charge for 
“Jackson Plaintiffs”                        G.I. Forum Plaintiffs                  Demo.Cong. Intervenors 
 
Rolando Rios                                   Anthony Griffin                          Javier P. Guajardo, Jr. 
Attorney-in-Charge for                   Attorney-in-Charge for               Attorney-in-Charge for 
LULAC Plaintiffs                            Cong.Intervenors                       Valdez-Cox Intervenors 
                                                         Jackson & Lee                             
                                                                       
Morris L. Overstreet                         Gary Bledsoe                             Renea Hicks 
Attorney-in-Charge for Pltf.            Attorney-in-Charge for              Attorney-in-Charge for Intvr. 
Coalition for Black Democrats        Pltf. Texas-NAACP                   Travis Co./City of Austin 
 
Robert M. Long                                 Lucas A. Powe, Jr.                   David R. Richards       
Attorney-in-Charge for                     Attorney-in-Charge for            Attorney-in-Charge for   
Texas Demo. Party                           Amicus Univ. Profs.                 Amicus Ellen Richards 
                                                                                                            (C/O Frank Ivey) 
 
Norman S Primus                             David Clayton Sander               William Owens, Jr. 
Amicus, Pro Se                                Attorney-in-Charge for        &   Amicus, Pro Se 
                                                         Amicus Sun Valley, Texas        (by U.S. mail only) 
                                                         (U.S. mail only) 
 
  SIGNED this 2nd day of June, 2005. 
                                                                                           ____________________ 
                                                                                           Richard Gladden   
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

MARSHALL DIVISION 
 

 
FRENCHIE HENDERSON,1                                                          
                                            Plaintiff 
 
V.                                                                                                     No. 2:03-CV-00354 
 
RICK PERRY, et. al 
                                                                                                               
                                            Defendants  
 
This Filing Applies to: All Consolidated Actions 
 
 

PLAINTIFF HENDERSON’S SUPPLEMENTAL 

 BRIEF ON REMAND  

 COMES NOW Frenchie Henderson, Plaintiff in the above captioned and 

numbered cause and, pursuant to leave granted by the Court on June 2, 2005 (Doc. 263), 

files this his Supplemental Brief on Remand from the United States Supreme Court, and 

in this connection would respectfully show unto the Court as follows: 

1. 

Research conducted by Plaintiff Henderson since submission of his last brief on 

December 12, 2004 (Doc. 214), has provided Plaintiff with additional historical 

information that Plaintiff believes warrants the Court giving greater weight (than 

otherwise might be the case) to the interpretation of the Elections Clause expressed by 

“Senex”, the author of the editorial published in April, 1808, as described in Plaintiff 

                                                 
1 The Court during oral argument at the hearing held on January 21, 2005, verbally granted Plaintiff 
Henderson’s unopposed oral motion that he be substituted as the first named plaintiff in these consolidated 
cases, in place of Walter Session, who no longer has a legal interest in this case (see Tr. of Hearing, at 73-
74); but the Court has not yet signed the proposed Order submitted by Plaintiff. 
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Henderson’s Brief on Remand, 17-18 (Doc. 196).2 The Plaintiff believes it important, for 

purposes of determining the original intent of the Framers when adopting (and the States 

when ratifying) the Elections Clause, that the Court be made aware of the context in 

which the editorial decision to publish the Senex article was made, and of the notable 

legal experience of the individual (or individuals) who undoubtedly played a part in 

making that editorial decision. 

2. 

The Plaintiff has discovered that the newspaper wherein the Senex editorial was 

published on April 27, 1808, the New-York Herald, was the semi-weekly edition of the 

New-York Evening Post founded in 1801 by none other than Alexander Hamilton “and a 

group of his intimate political lieutenants”.3 Unlike the New-York Evening Post, which 

was published daily for local consumption, the derivative semi-weekly Herald was 

designed for a national audience; contained few if any local advertisements; and was 

distributed “to distant subscribers from Boston to Savannah.”4 William Coleman, a 

former Massachusetts attorney who was personally chosen by Hamilton to edit these 

papers, and who served in that capacity until 1829, is described by one historian as 

having “knowledge of law [that] enabled him to write with authority upon legislation, 

constitutional questions, and practical politics.”5  

                                                 
2 The complete text of the Senex editorial is attached as an Exhibit hereto. 
3 Allan Nevins, The Evening Post: A Century of Journalism, 9 (1922)(hereafter “Nevins”). The Senex 
editorial was actually first published two days earlier, on Monday, April 25, 1808, in the New-York Evening 
Post. In Griffith, The Rise and Development of the Gerrymander, 58 n. 1 (1907), only the New-York Herald 
publication of the Senex editorial is referenced. The New-York Evening Post for this date is available on 
microfilm (Film No. 26, 131; Reel 166; Part 7), at the Perry-Castenda Library, on the campus of the 
University of Texas at Austin, Texas. 
4 Nevins, at 20. 
5 Id., at 24. Coleman migrated to New York “under the patronage of Mr. [Theodore] Sedgwick”, a delegate 
to the Massachusetts ratification convention of 1788. C. King, The Life and Correspondence of Rufus King, 
III: 514-515 (1896)(letter from Robert Troup to Rufus King, Sept. 14, 1801). 
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3. 

The Evening Post was referred to by contemporary readers as “Hamilton’s 

journal”;6 and after Hamilton’s death in a duel with Aaron Burr in 1804, the general 

public recognized the continuing and direct supervisory influence of Hamilton’s 

“intimate political lieutenants” over the Post’s journalistic operations. To the public mind 

during this period, the Evening Post and Herald captured “the voices of Hamilton’s ablest 

and most energetic successors”, namely: New-York residents “[Rufus] King, [Robert] 

Troup, [John] Jay, [James] Kent, and [Gouverneur] Morris.”7 More than merely members 

of an informal editorial board, at least two of the foregoing luminaries, Rufus King and 

Gouverneur Morris, are now known to have composed and anonymously published 

editorial opinions in the Evening Post/Herald publications on an almost regular basis.8  

4. 

Although Plaintiff Henderson has previously attributed authorship of the Senex 

editorial to “an exceptionally astute layperson”,9 it is now clear that the “voice” of the 

Senex piece, whatever may have been the individual legal training and experience of its 

author, was certainly influenced by, if it was not a collaborative embodiment of, other 

“voices” that included, as named above, two delegates to the Federal Constitutional 

Convention of 1787 (King and Morris); a co-author of the Federalist Papers and the first 

Chief Justice of the United States (John Jay); and a person whom the modern Supreme 

Court has described as “the country’s foremost legal scholar” (Chancellor James Kent). 

See Douglas Seacoast Products, Inc., 431 U.S. 265, 278 n. 13 (1977).  

                                                 
6 Nevins, supra, at 25. 
7 Id., at 62. 
8 See id., at 42, 43, 45, 52, 54, 60, 106, and 131 (noting King’s anonymous editorial contributions); and id., 
27, 31, 45, 54, and 108 (noting Morris’ anonymous editorial contributions).  
9 Plaintiff Henderson’s Brief on Remand, 4 (Doc. 196). 
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5. 

As for the intriguing, but not necessarily important question of precisely who 

Senex was, the Plaintiff concedes that unassailable and conclusive proof may never be 

found. On the one hand, Rufus King’s close involvement with Evening Post/Herald 

operations, not only as an anonymous contributor but also as an editorial advisor to 

Coleman;10 along with King’s direct involvement in the drafting and ratification of the 

Elections Clause at the Federal and Massachusetts State Conventions in 1787 and 1788, 

respectively;11 strongly suggests that King individually, or in collaboration with 

Coleman, composed the Senex piece. On the other hand, the similarity of Chancellor 

Kent’s opinion for the New York Council of Revision, written less than a year later (as 

discussed in Plaintiff Henderson’s Brief on Remand, 18-19)(Doc. 196), when compared 

with what is essentially the identical legal conclusion advanced by Senex, suggests that 

Kent contributed to, if he did not independently compose, the Senex editorial.12  

6. 

 Finally, the Plaintiff believes it most worthy of notice that the construction of the 

Elections Clause given by Senex (that congressional districts, once established, must 

“remain the same” until the taking of a new federal census) was met with deafening 

silence from those most likely to challenge Senex’s argument. A careful examination of 

the contemporaneous editions of the Evening Post’s most tenacious political rival, the 

                                                 
10 Nevins, supra, at 32. 
11 See Plaintiff Henderson’s Brief on Remand, 19 n. 33 (Doc. 196); see also Plaintiff Henderson’s Reply 
Brief on Remand, 10-11 (Doc. 214). 
12 It may also be relevant that years earlier, on February 7, 1791, Kent served on the New-York State 
Assembly redistricting committee that adjusted New-York’s senatorial districts to accord with that State’s 
first “septennial” census taken in 1790. Journal of the Assembly of the State of New-York, 14th Sess., at 13 
(1791); James Kent Papers, Vol. 1, Library of Congress (Kent to T. Bailey, Jan. 16, 1791); 5 Thorpe, The 
Federal and State Constitutions, Colonial Charters, and Other Organic Laws, 2629 n. 5; 2631 n. 8 (1909).  
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New-York American Citizen published by the “slashing and fearless” Democratic-

Republican James Cheetham,13 discloses that from Monday, April 25, 1808 (the date on 

which the Senex editorial was originally published) through at least Tuesday, May 31, 

1808, there is not a single published assertion by either Cheetham, or any contributor to 

his political news journal, that disputes Senex’s interpretation of the Elections Clause.14 

This striking non-response stands in stark contrast to Cheetham’s daily diatribes that 

specifically challenged virtually every other editorial published by Coleman.15 There is 

no possibility that Senex’s twice published editorial escaped the notice of Cheetham, his 

readers and contributors. Plaintiff Henderson finds it telling that the Defendants herein 

now attempt to invoke, for the first time ever, a legal argument that either never occurred 

to, or was deemed too feeble to be raised by, the outspoken political activists in 

Cheetham’s party who were alive when the Elections Clause was debated and ratified.16

                                                                                      Respectfully submitted, 
 
 
John S. Ament III                                                         Richard Gladden 
Texas Bar No. 01145000                                              Texas Bar No. 07991330 
P.O. Box 751                                                                1602 East McKinney         
Jacksonville, Texas 75766-0751                                   Denton, Texas 76209 
903/586-3561                                                                940/323-9307; Fax: 940/323-1697 
Of Counsel for Plaintiff                                                Counsel-in-Charge for Plaintiff  
 
                                                 
13 Nevins, supra, at 12. 
14 The American Citizen for these dates is also available on microfilm (Film No. 26, 131; Reel 152; part 7), 
at the Perry-Castenda Library.   
15 See e.g., The American Citizen (April 25, 1808)(Cheetham editorial replying to “some quibbles unworthy 
of notice [made by “Coleman”] …in reference to Mr. [Gurdon Saltonstall] Mumford”, an incumbent 
Democratic-Republican Congressman from New York; id. (April 29, 1808)(Cheetham editorial providing 
“[a]n answer to ‘the Friend of Justice’ published in the New-York Evening Post of the 27th instant.”). 
16 As discussed in Plaintiff Henderson’s Brief on Remand, 19-20 (Doc. 196), the argument later made by 
Democratic-Republican Vice-President Daniel D. Tompkins at the New-York State Constitutional 
Convention of 1821, was not that a partisan purpose justifies multiple intra-census redistricting, but rather 
that Chancellor Kent’s opinion for the New-York Council of Revision in 1809 impermissibly assumed 
authority to invalidate legislative acts on grounds of “inexpediency” and not constitutional analysis. See 
Ibid., citing Nathaniel H. Carter & William L. Stone, Reports of the Proceedings and Debates of the [New 
York] Convention of 1821, 79-80 (1821)(available at UT Austin Law Library).  
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CERTIFICATE OF SERVICE 
 

 This is to certify that a true and correct copy of the foregoing document was 

served by e-mail, and by U.S. mail, on the Attorney-in-Charge for the Defendants, Mr. 

Andy Taylor, at 405 Main Street, Ste. 200, Houston, Texas 77002; and on Solicitor 

General of Texas, Mr. Ted Cruz, at P.O. Box 12548 (MC-059), Austin, Texas 78711. 

Further certification is hereby made that all Plaintiffs, Intervenors and Amicus have been 

served by electronic mail, through their respective Attorneys-in-Charge, as listed below: 

Otis W. Carroll                                Nina Perales                               J. Gerald Hebert 
Attorney-in-Charge for                   Attorney-in-Charge for              Attorney-in-Charge for 
“Jackson Plaintiffs”                        G.I. Forum Plaintiffs                  Demo.Cong. Intervenors 
 
Rolando Rios                                   Anthony Griffin                          Javier P. Guajardo, Jr. 
Attorney-in-Charge for                   Attorney-in-Charge for               Attorney-in-Charge for 
LULAC Plaintiffs                            Cong.Intervenors                       Valdez-Cox Intervenors 
                                                         Jackson & Lee                             
                                                                       
Morris L. Overstreet                         Gary Bledsoe                             Renea Hicks 
Attorney-in-Charge for Pltf.            Attorney-in-Charge for              Attorney-in-Charge for Intvr. 
Coalition for Black Democrats        Pltf. Texas-NAACP                   Travis Co./City of Austin 
 
Robert M. Long                                 Lucas A. Powe, Jr.                   David R. Richards       
Attorney-in-Charge for                     Attorney-in-Charge for            Attorney-in-Charge for   
Texas Demo. Party                           Amicus Univ. Profs.                 Amicus Ellen Richards 
                                                                                                            (C/O Frank Ivey) 
 
Norman S Primus                             David Clayton Sander               William Owens, Jr. 
Amicus, Pro Se                                Attorney-in-Charge for        &   Amicus, Pro Se 
                                                         Amicus Sun Valley, Texas        (by U.S. mail only) 
                                                         (U.S. mail only) 
 
 
  SIGNED this 2nd day of June, 2005. 
 
 
                                                                                           ____________________ 
                                                                                           Richard Gladden 
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EXHIBIT TO PLAINTIFF 
HENDERSON’S 

SUPPLEMENTAL BRIEF 
ON REMAND 
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[Editorial published Monday, April 25, 1808, in the New-York Evening Post; and on 
Wednesday, April 27, 1808, in the semi-weekly New- York Herald:] 
 
“To the Electors of Members of Congress” 

“If the principles of the constitution, and not the shifting views of faction, formed 
a standard to which public measures might be referred for decision, it would be of 
importance to expose and protest against the measures of our rulers in respect to the 
manner of choosing representatives to Congress. The constitution declares, that 
representatives shall be apportioned among the several states, according to their 
respective numbers, which are to be ascertained by an actual enumeration taken by 
direction of Congress once within the term of every ten years.  

 
“The manner of holding elections for representatives, may be prescribed in each 

state by the legislature thereof, but Congress may at any time make or alter such 
regulations. Two enumerations have been taken by Congress, and pursuant to the last, 
which increased the number of representatives from this state from ten to seventeen, the 
legislature, on March 30, 1802, divided the state into seventeen districts, the counties of 
Kings and Richmond, together with the 1, 2, 3, and 5th wards of the city, composed the 
second district, and the 4th, 5th, and 7th wards of the city, composed the third district. On 
March 20, 1804, (no new census nor apportionment of representatives having been 
ordered by Congress,) the legislature repealed the former law, and divided the state into 
new districts making Kings and Richmond counties, together with the city and county of 
New-York, a double district, with the power to elect two representatives 

 
“During the present session of the legislature, a third law has been passed, (no 

new census nor apportionment having been ordered by Congress,) according to which 
Kings county is annexed to Queens and Suffolk, and Rockland county joined to 
Richmond and New-York, which, thus associated, is again made a double district, with 
power to choose two representatives.  

 
“Thus in the course of six years, the legislature has passed three different laws 

respecting the election of members of Congress, during the whole of which term, no new 
enumeration nor apportionment of representatives among the states have been made by 
Congress. 

 
“According to the constitution, when a new census and apportionment of 

representatives are made by Congress, the state legislatures should respectively prescribe 
the manner of their choice; and this manner, until altered by Congress, ought to remain 
the same till a new apportionment of representatives shall be made. 

 
“It may perhaps be said, that as the states from time to time enumerate their own 

inhabitants, and as thereby they may discover changes and inequalities in the districts, 
they are not restrained from correcting the same by altering the districts---the answer is a 
conclusive one, that in respect to the election of representatives to Congress, the states 
can only act upon the census taken by Congress. The constitution of the U.S. establishes 
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 ii

the rules which alone are applicable to this matter. Suppose a state should increase or 
decrease in its population, it would nevertheless retain its number of representatives till a 
new congressional census and apportionment of representatives; so in respect to the 
districts, when once prescribed and established, should remain the same whether their 
inhabitants are increased or diminished, until the new census and apportionment be made 
by Congress. 

 
“The legislature in pursuance of the congressional census and apportionment, 

having once prescribed the manner of choosing the states quota of representatives, the 
regulations can be changed only by Congress. 

 
“The motives that have led to these frequent violations of the constitution, cannot 

be concealed---the object has been to preserve power in the hands of those who at present 
possess and abuse it. For this purpose the voice of the Federalists must be smothered, and 
by lopping off from one district and adding another, and where this would not answer, by 
forming two districts into one, with a faculty in the election dissimilar to that of other 
districts, of voting for two representatives instead of one, a different result is attained 
from what would otherwise occur. 

 
“Had the law of 1804 remained in force, and Kings and Richmond together with 

the city been continued a double district, the federal nomination to Congress would now 
prevail. But this issue, considering the character of the times, and the views of our rulers, 
was sure to be opposed, and to thus Kings county, which is nearly divided in political 
opinions has been annexed to Queens and Suffolk, whose population with these additions, 
according to the congressional census, had entitled them to choose one representative, and 
Rockland a detached and remote county of farmers, nearly all of whom are democrats, is 
joined to one commercial Metropolis for the purpose of deciding the election according to 
the views of our rulers---as well, and with no greater violation of our rights, might the 
legislature have passed a law, defranchising the City of New-York, and declaring that the 
farmers of Rockland, who have no common interest with us, should be authorized to elect 
two members to represent us and our concerns in the great council of the nation. 

 
“If this great and opulent city could withdraw itself from private occupations and 

discharge its public duties with the same intelligence and zeal with which it engages in its 
ordinary pursuit of business, this disgraceful attempt to deprive us of our highest 
privileges, would not only fail, but our rulers would be compelled to abandon the 
degrading opinion which they now avow, that commerce disqualifies men for the 
enjoyment of liberty and prepares them for the government of a master.” 

 
                                                                                         “SENEX” 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

MARSHALL DIVISION 
 

 
WALTER SESSION, et al,                                                         
                                            Plaintiffs 
 
V.                                                                                               No. 2:03-CV-00354 
 
RICK PERRY, et. al 
                                                                                                               
                                            Defendants       
 

ORDER 
 

 On this day came on to be considered in the above captioned and numbered cause 

Plaintiff Henderson’s Second Motion for Leave to File Supplemental Brief on Remand. The 

Court, having carefully considered the Motion, is of the opinion that the Motion is well-taken 

and should be, and therefore is hereby, GRANTED. Accordingly, the Clerk is directed to file, 

as tendered, Plaintiff Henderson’s Supplemental Brief on Remand. 

 

SIGNED this _____ day of _______________________, 2005. 

 

                                                                                         _______________________ 
                                                                                         Patrick E. Higginbotham 
                                                                                         United States Circuit Judge 
 
 
                                                                                         _______________________ 
                                                                                         Lee H. Rosenthal 
                                                                                         United States District Judge 
 
 
                                                                                         _______________________ 
                                                                                         T. John Ward 
                                                                                         United States District Judge 

Solo page  
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