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INTRODUCTION 

Pursuant to this Court’s May 18, 2018 Order and Ninth Circuit Rule 27-12, 

Defendants-Appellees Arizona Secretary of State Michele Reagan and Arizona 

Attorney General Mark Brnovich (“Defendants”) hereby respond in opposition to 

the Motion to Expedite Appeal that Plaintiffs-Appellants filed at 5:20 pm on 

Friday, May 18, 2018.  All of the appellate proceedings in this case have been 

characterized by one thing—a breakneck pace that does not lend itself to careful 

and measured consideration.  (See Case No. 16-16698, Doc. 70-3, at 18 

(O’Scannlain, J., dissenting) (“[I]t is precisely because these issues are important 

that we should not rush to decide them.”) (citing Purcell v. Gonzalez, 549 U.S. 1, 6 

(2006) (Stevens, J., concurring))).  While resolving the issues in this matter before 

the August 2018 primary election is a laudable goal, carefully considering the 

extensive trial record and correctly deciding the appeal are far more important. 

(Id.).  While expedition might have been possible at earlier stages of this case that 

involved purely legal questions, the current post-trial posture weighs against a 

departure from the normal course.  Plaintiffs have not carried their burden to prove 

otherwise. 
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ARGUMENT 

I. The Court Should Not Expedite This Important Case Because It 
Deserves Careful Consideration, not Rushed Resolution. 

Ninth Circuit Rule 27-12 sets forth three examples of good cause warranting 

expediting an appeal.  The first two involve incarcerated criminal defendants, 

which are not at issue in this case.  The third example is when “in the absence of 

expedited treatment, irreparable harm may occur or the appeal may become moot.”  

9th Cir. R. 27-12.  This appeal is not at risk of becoming moot because Arizona 

intends to continue enforcing the election laws at issue here, which the district 

court has concluded violate neither the Constitution nor the Voting Rights Act.  

(See Doc. 3, Ex. A, at 82).  Nor will there be any irreparable harm, despite 

Plaintiffs’ unfounded claims to the contrary, because Arizona provides voters with 

a full twenty-seven-day, no-excuse period (far more generous than many other 

states) in which to cast their ballots.  (Id.)  Moreover, there is no irreparable harm 

caused to anyone by enforcing a valid law.  For these reasons, this case is not 

appropriate for expedited consideration. 

The absence of any reasons necessitating expedition is alone sufficient to 

defeat Plaintiffs’ motion.  In addition, expedited treatment will have a detrimental 

effect on the appellate process.  Plaintiffs have asked this Court to expedite 

proceedings in this appeal by “issuing a schedule that will enable the Court to issue 
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a decision by no later than the second week of July 2018.”  (Doc. 5, at 8).  At most, 

that provides seven weeks for briefing and oral argument.  But seven weeks is not 

sufficient time for the parties to offer the Court thoughtful briefing concerning the 

important questions at issue in this appeal.  Nor will that short window allow this 

Court to carefully and fully consider whatever briefing the parties are able to offer 

as well as the massive trial record and the extensive order issued by the district 

court, in which it determined that the two challenged election practices did not 

violate the Constitution or the Voting Rights Act, and should not be enjoined.  (See 

Doc. 3, Ex. A, at 82).  Such a rushed course undermines the Court’s administration 

of justice, which is one of its “primary goals.”  Maheu v. Hughes Tool Co., 569 

F.2d 459, 481 (9th Cir. 1977); see also Colonial Penn Ins. Co. v. Coil, 887 F.2d 

1236, 1240 (4th Cir. 1989) (explaining that “the primary purpose of courts” is “to 

do justice”); Nagell v. United States, 354 F.2d 441, 448 (5th Cir. 1966) (noting that 

“the whole purpose of the courts is to do justice and prevent injustice”). 

It is important to recognize as well that this matter was already fast-tracked 

by the district court, lessening the need for an expedited appeal.  Following this 

Court’s direction that it expeditiously resolve the merits of Plaintiffs’ challenges to 

(a) H.B. 2023, which bars the practice of collecting early ballots, except by family 

members, household members, and caregivers, and (b) Arizona’s long-standing 
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practice of not counting ballots cast in the wrong precinct, the district court entered 

a scheduling order that provided for just a few months to complete discovery and 

bring the case to trial in October 2017.  (See Case No. 16-16698, Doc. 89, at 1).  

Judge Rayes of the District of Arizona then held a ten-day bench trial, which 

included the testimony of forty lay witnesses and eight experts and admission of 

238 trial exhibits.1  The transcripts from the trial total 2,334 pages.  On May 8, 

2018, Judge Rayes issued an 83-page order that carefully analyzes all of the 

evidence presented at trial and concludes that: 

Plaintiffs have not carried their burden to show that the challenged 
election practices severely and unjustifiably burden voting and 
associational rights, disparately impact minority voters such that they 
have less opportunity than their non-minority counterparts to 
meaningfully participate in the political process, or that Arizona was 
motivated by a desire to suppress minority turnout when it placed 
limits on who may collect early mail ballots. 
 

(Doc. 3, Ex. A, at 82).  Because this case involves claims under Section 2 of the 

Voting Rights Act, the district court conducted an “intensely fact-based and 

localized,” examination of the evidence, to which this court must defer, and 

overturn only upon a finding of clear error.  Gonzalez v. Arizona, 677 F.3d 383, 

                                           
 
 
1 The district court received the testimony of seven of the lay witnesses and one 
expert through deposition excerpts.  The remaining witnesses testified live during 
the ten-day trial.  
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406 (9th Cir. 2012) (en banc) (quoting Smith v. Salt River Project Agric. 

Improvement & Power Dist., 109 F.3d 586, 591 (9th Cir.1997)).  It took the district 

court seven months to draft its 83-page order deciding the merits of this case.  This 

Court should not undertake its review of that lengthy order in only seven weeks. 

II. If the Court Expedites Proceedings, It Should Provide for the 
Orderly and Fair Presentation of Arguments.  

 
In the two previous appeals in this matter, Case Nos. 16-16698 (the “H.B. 

2023 Appeal”) and 16-16865 (the “OOP Appeal”), which came to this Court in 

October 2016, just a few weeks before the 2016 general election, the Court ordered 

simultaneous briefing.2  That extremely expedited process, made necessary by the 

Court’s desire to resolve the cases before the November 2016 election, did not 

allow the parties to adequately respond to each other’s arguments.  Indeed, 

simultaneous briefing forced the parties to speculate about what the other side 

would argue in order to present their arguments to the Court.  Here, nearly six 

months before the 2018 general election, the parties should be permitted to respond 

                                           
 
 
2 In the H.B. 2023 Appeal, on Friday, October 14, 2016, at 5:45 pm, the Court 
ordered the parties to submit simultaneous briefs by 5:00 pm on Monday, October 
17, 2016, with oral argument scheduled for Wednesday, October 19, 2016.  In the 
OOP Appeal, on Wednesday, October 19, 2016, at 3:16 pm, while counsel were 
still in San Francisco, the Court ordered simultaneous briefing due by 5:00 pm on 
Monday, October 24, 2016, with oral argument scheduled for Wednesday, October 
26, 2016. 
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to each other’s arguments through a regular schedule of Opening Brief, followed 

by an Answering Brief, and, if time permits, a Reply Brief.  Sequential briefing 

with ample time between filing deadlines will allow the parties to narrow the issues 

and focus the Court’s attention on the matters that are truly disputed.  This 

sequence is especially important to the rights of Defendants-Appellees who cannot 

begin working on their brief until they see the assertions of error presented by the 

other side.  While Plaintiffs-Appellants are capable of beginning work on their 

brief immediately (and are free to file as soon as they like to accomplish some 

measure of expedition), Defendants do not enjoy the same luxury.  It would be 

pure speculation for them to imagine what Plaintiffs might not like in Judge 

Rayes’s extensive and fact-bound Order. 

Due process requires a fair opportunity to be heard.  Armstong v. Manzo, 

380 U.S. 545, 552 (1965) (“A fundamental requirement of due process is ‘the 

opportunity to be heard’. . . at a meaningful time and in a meaningful manner.”) 

(internal citations omitted).  This Court has also recognized the importance of 

allowing litigants “a fair opportunity to be heard[.]”  Toney v. Reagan, 467 F.2d 

953, 958 (9th Cir. 1972).  Although the Toney decision involved questions 

concerning procedures outlined in an executive order promulgated by the 

chancellor of the California State College System, id. at 955, the principle applies 
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equally well to briefing schedules.  Justice is best served by allowing both parties a 

fair opportunity to be heard, and a simultaneous briefing schedule undermines that 

opportunity. 

CONCLUSION 

For the foregoing reasons, Defendants request that the Court deny the 

Motion to Expedite.  If the Court grants Plaintiffs’ Motion to Expedite, Defendants 

request that any expedited briefing schedule not require simultaneous briefing and 

allow the standard amount of time for the filing of an Answering Brief. 

 Respectfully submitted this 21st day of May, 2018. 
 
Mark Brnovich 
Attorney General 
 
 
  s/Karen Hartman-Tellez  
Kara M. Karlson  
Karen Hartman-Tellez  
Joseph E. La Rue 
Assistant Attorneys General 
 
Attorneys for Defendants-Appellees 
Secretary of State Michele Reagan and  
Attorney General Mark Brnovich 
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