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CIRCUIT RULE 27-3 CERTIFICATE 

 Pursuant to Circuit Rule 27-3, Plaintiffs-Appellants (hereinafter, “Plaintiffs”) 

provide the following information: (i) the telephone numbers, e-mail addresses, and 

office addresses of the attorneys for the parties; (ii) facts showing the existence and 

nature of the emergency; (iii) when and how counsel for the other parties and the 

Clerk’s Office were notified and served with the motion; and (iv) whether all 

grounds advanced in support of the requested relief were available in and submitted 

to the District Court.  

(i) Attorneys for the parties. 
 
Daniel C. Barr 
Sarah R. Gonski 
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BSpiva@perkinscoie.com 
EFrost@perkinscoie.com 
ACallais@perkinscoie.com 

Plaintiffs-Appellants the Democratic 
National Committee, the DSCC, and 
the Arizona Democratic Party 
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ATischenko@perkinscoie.com 
 
Joshua L. Kaul  
PERKINS COIE LLP 
One East Main Street, Suite 201 
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Karen.Hartman@azag.gov 
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Attorneys for Defendants-Appellees 
Michele Reagan, in her official 
capacity as Secretary of State of 
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official capacity as Arizona Attorney 
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Brett William Johnson 
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(ii) The Existence and Nature of the Emergency. 

 Absent an injunction pending appeal on the merits, two practices that burden 

Arizona voters—Arizona’s criminalization of most forms of ballot collection 

(“HB2023”) and its refusal to count ballots cast out of precinct (“OOP”) in their 

entirety, even for those races in which the voter is unquestionably eligible to vote, 

resulting in the total disenfranchisement of OOP voters—will remain in effect for 

the 2018 primary and general elections. Plaintiffs therefore certify that an injunction 

pending appeal is necessary to prevent irreparable harm to them, their members and 

constituencies, and thousands of other Arizona voters. See League of Women Voters 

of N.C. v. North Carolina, 769 F.3d 224, 247 (4th Cir. 2014) (“LOWV”) (“Courts 

routinely deem restrictions on fundamental voting rights irreparable injury,” because 

“once the election occurs, there can be no do-over and no redress”); see also Elrod 

v. Burns, 427 U.S. 347, 373 (1976); Melendres v. Arpaio, 695 F.3d 990, 1002 (9th 

Cir. 2012); Obama for Am. v. Husted, 697 F.3d 423, 436 (6th Cir. 2012); Williams 

v. Salerno, 792 F.2d 323, 326 (2d Cir. 1986); United States v. City of Cambridge, 

799 F.2d 137, 140 (4th Cir. 1986).  

 This is not the first time this case has come to this Court in an urgent posture. 

HB2023 was signed into law in early 2016. Findings of Fact and Conclusions of Law 

at 13, ECF No. 416, Democratic Nat’l Comm., et al. v. Reagan, et al., No. CV-16-

01065-PHX-DLR (D. Ariz. 2016) (hereinafter, “Op.”). “This action was filed less 

than six weeks after the passage of the legislation, and plaintiffs … pursued 

expedited consideration of their claims at every stage of the [preliminary-injunction] 

litigation,” while “the State … opposed an expedited hearing and briefing schedule 

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-1, Page 5 of 36



 

iv 

at every turn.” Feldman v. Ariz. Sec’y of State’s Office, 843 F.3d 366, 369 (9th Cir. 

2016) (en banc) (“Feldman III”), stayed, 137 S. Ct. 446 (2016). Despite Plaintiffs’ 

efforts to expedite the preliminary-injunction proceedings, the District Court did not 

rule on their motion to preliminarily enjoin HB2023 until September 23, 2016, and 

it did not rule on Plaintiffs’ motion to preliminarily enjoin the disenfranchisement 

of OOP voters until October 4. Op. 18-19. The District Court denied both motions. 

Op. 18.1 

 Following each decision, Plaintiffs promptly filed an emergency motion for 

an injunction pending appeal and for an expedited appeal. Op. 19. Those appeals 

were initially heard by a three-judge panel, which affirmed the District Court’s 

decisions, in each case issuing split 2-1 decisions, with Chief Judge Thomas 

explaining in dissents why he would have reversed the District Court. Order, ECF 

No. 55 at 59-87, Feldman, et al. v. Ariz. Sec’y of State, No. 16-16698 (9th Cir. 2016) 

(“Feldman I”); Order, ECF No. 33-2 at 1-33, Feldman, et al. v. Ariz. Sec’y of State, 

No. 16-16865 (9th Cir. 2016) (“Feldman II”). 

 The Court quickly voted sua sponte to rehear both preliminary-injunction 

appeals en banc, thereby vacating both panel decisions. See Order, ECF No. 68, 

Feldman I; Order, ECF No. 34, Feldman II. On November 4, 2016, the en banc 
                                                 
1 Plaintiffs initially brought suit in April 2016, five months before HB2023 was to 
go into effect. On the grounds that it would facilitate speedier review of the motion 
for an injunction of HB2023 and permit the court to render a decision before that 
law’s effective date, the District Court bifurcated the two claims and ordered 
separate briefing schedules. Nonetheless, as discussed, the District Court did not 
issue a decision on HB2023 until nearly seven weeks after the law took effect and 
just six weeks prior to the 2016 general election. It did not deny an injunction on 
Plaintiffs’ OOP claim until three weeks before the general election. 
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Court enjoined HB2023 pending appeal. Feldman I, ECF No. 70-1. That order was 

issued four days before the 2016 general election and was stayed by the U.S. 

Supreme Court pending final disposition of the appeal. Order Granting Application 

to Stay, Arizona Sec. of State’s Office, et al. v. Feldman, Leslie, et al., No. 16A-460 

(2016). The en banc Court never reached the merits of the OOP issue, due to 

concerns about the proximity of the election. See Feldman II, ECF No. 36 at 3; see 

also Purcell v. Gonzalez, 549 U.S. 1 (2006). 

 On December 13, 2016, this Court halted further proceedings in this case, 

directed the District Court to expedite a trial on the merits, and tentatively 

rescheduled oral argument on the merits for the week of June 19, 2017. Feldman I, 

ECF No. 89. Accordingly, Plaintiffs requested a schedule under which trial would 

take place from May 22 to June 2, 2017. ECF No. 259 at 2, Democratic Nat’l Comm., 

et al. v. Reagan, et al., No. CV-16-01065-PHX-DLR (D. Ariz. 2016). Defendants-

Appellees (“Defendants”) proposed a dispositive motions deadline of October 6, 

2017, did not propose a specific trial date, and wrote that “Plaintiffs’ Purcell-related 

concerns are unwarranted.” Id. at 3-4. The District Court set the start of trial for 

October 3, 2017. ECF No. 265 at 6. After it became apparent that the trial schedule 

would not permit oral argument to proceed as planned in June 2017, this Court 

tentatively rescheduled oral argument for the week of December 11, 2017. Feldman 

I, ECF. No. 90. 

 The trial in this case began on schedule and was completed on October 18, 

2017. ECF No. 391, Democratic Nat’l Comm., et al. v. Reagan, et al., No. CV-16-

01065-PHX-DLR (D. Ariz. 2016). At the conclusion of trial, the District Court stated 
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that it did not expect to rule in time to meet the Ninth Circuit’s December 11 oral 

argument date. 10/18 Tr. 2247:19-2248:21. On November 8, 2017, this Court 

removed the en banc oral argument from the calendar entirely, pending further 

developments. Feldman I, ECF No. 91. 

 Although this Court repeatedly indicated that this matter was urgent, even 

setting tentative oral argument dates, the District Court did not issue a ruling on the 

merits until May 8, 2018—17 months after this Court first directed the District Court 

to expedite this matter and almost seven months after trial concluded.  

 (iii) Notice to Counsel for Other Parties and Clerk’s Office.  

 In their Motion to Expedite, which was filed and served upon all parties on 

May 18, Plaintiffs gave notice that they intended to file an Emergency Motion for 

Injunction Pending Appeal today. Dkt. 5 at 6. On May 25, Sarah Gonski, counsel for 

Plaintiffs, contacted opposing counsel by email, advising them of Plaintiffs’ 

continued intent to file the emergency motion today. Both the State Defendants and 

Republican Party Defendants stated their opposition to the motion.  

 On May 25, Ms. Gonski contacted the Ninth Circuit Motions Unit and spoke 

with a duty attorney. Ms. Gonski informed the duty attorney of the nature of the 

emergency and that Plaintiffs intended to file an emergency motion by the end of the 

day. 

(iv) Relief Sought in the District Court. 

 As required by Federal Rule of Appellate Procedure 8, Plaintiffs first sought 

an injunction pending appeal from the District Court. ECF No. 419, Democratic 

Nat’l Comm., et al. v. Reagan, et al., No. CV-16-01065-PHX-DLR (D. Ariz. 2016). 
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The District Court quickly denied Plaintiffs’ request with respect to the rejection of 

OOP ballots, but it directed the parties to submit limited briefing on the HB2023 

issue. Id. at ECF No. 420. The parties subsequently submitted briefs to the District 

Court and, earlier today, the District Court denied Plaintiffs’ request for an 

injunction of HB2023 pending appeal. Id. at ECF No. 428. 

I declare under penalty of perjury that the foregoing is true and correct and 

based upon my personal knowledge. Executed in Phoenix, Arizona. 

 

 DATED: May 25, 2018. 

      Respectfully submitted, 

 
      By:   /s Sarah R. Gonski   
       Sarah R. Gonski 
       Counsel for Plaintiffs-Appellants 
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FEDERAL RULE OF APPELLATE PROCEDURE 26.1 CORPORATE 
DISCLOSURE STATEMENT 

 Corporate Plaintiffs-Appellants the Arizona Democratic Party, the DSCC, and 

the Democratic National Committee, respectively, hereby certify that there is no 

parent corporation nor any publicly held corporation that owns 10% or more of the 

stock in any of the above-mentioned corporations. A supplemental disclosure 

statement will be filed upon any change in the information provided herein. 
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I. INTRODUCTION 

 Plaintiffs challenge (1) HB2023, which criminalized most forms of ballot 

collection, and (2) Arizona’s disenfranchisement of OOP voters. These laws unduly 

burden thousands of Arizona voters and disproportionately burden minority voters. 

An injunction pending appeal is necessary to protect Plaintiffs, their members and 

constituents, and thousands of other Arizona voters from irreparable harm in the 

2018 elections. 

II. PROCEDURAL BACKGROUND 

 The procedural background of this litigation is set forth above at iii-vi. 

III. FACTUAL BACKGROUND 

 “Arizona has allowed early voting by mail for over 25 years, and it has since 

become the most popular method of voting, accounting for approximately 80 percent 

of all ballots cast in the 2016 election.” Op. 12. Thousands of Arizonans—many of 

whom cannot easily access secure outgoing mail service—have come to rely upon 

friends, neighbors, activists, and campaigns to collect and deliver their voted early 

ballots before the 7 p.m. Election-Day deadline. Ex. 90-006; Ex. 19-008-25, -034-

37, -041-43, -052-56; 10/3 Tr. 173:18-179:21; 10/4 Tr. 313:8-319:6, 320:7-325:14; 

10/6 Tr. 899:13-900:20, 961:22-963:23; Statement of Undisputed Facts ¶ 68, ECF 

No. 361, Democratic Nat’l Comm., et al. v. Reagan, et al., No. CV-16-01065-PHX-

DLR (Sept. 26, 2017) (hereinafter, “SOUF”); A.R.S. § 16-548.  

 In 2016, Rep. Michelle Ugenti-Rita introduced HB2023, which—with a few 

limited exceptions—makes the “knowing[] collect[tion] of voted or unvoted early 

ballots from another person … a class 6 felony” punishable by up to a year in jail 
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and a $150,000 fine. SOUF ¶¶ 73, 75; Exs. 16-25. The House passed HB2023 by a 

34-23 vote on February 4, 2016. Ex. 16-038. All but one Republican supported it, 

and all Democrats opposed it. Id. On March 9, the bill passed the Senate on party 

lines, and it was signed into law that day. Ex. 16-011, -041.  

 For in-person voting on Election Day, each of Arizona’s 15 counties uses a 

precinct-based voting system, a vote-center system, or some combination of the two. 

SOUF ¶¶ 46, 49. In counties that use vote centers, voters may cast their ballots at 

any center. SOUF ¶ 49. In precinct-based systems, voters may only cast their ballots 

at their assigned polling location. SOUF ¶ 46. When a voter arrives at his or her 

polling place but does not appear on the rolls, the voter may cast a provisional ballot. 

SOUF ¶ 48. If the voter is lawfully registered to vote, but has cast his or her ballot 

at a precinct other than the one to which the voter is assigned—that is, if the voter is 

OOP—the voter’s ballot is not counted, including for those races in which the voter 

is unquestionably otherwise eligible to vote. Id. 

IV. STANDARD FOR INTERIM RELIEF 

 To obtain an injunction pending appeal, Plaintiffs must demonstrate either (1) 

“a probability of success on the merits and the possibility of irreparable injury,” or 

(2) “that serious legal questions are raised and that the balance of hardships tips 

sharply in [their] favor.” Lopez v. Heckler, 713 F.2d 1432, 1435 (9th Cir. 1983).  
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V. ARGUMENT 

A. Plaintiffs Are Likely to Succeed on the Merits 

1. HB2023 is unconstitutional and violates the VRA 

 HB2023 was enacted to make it, and has made it, more burdensome for 

thousands of eligible Arizonans, a disproportionate share of whom are minority 

voters, to exercise their fundamental right to vote. HB2023 does not materially 

further any nondiscriminatory state interest. It should be enjoined. 

 Intentional discrimination. Intentional racial discrimination in voting is 

prohibited by the Fourteenth and Fifteenth Amendments and the Voting Rights Act 

(the “VRA”). 52 U.S.C. § 10101; Vill. of Arlington Heights v. Metro. Hous. Dev. 

Corp., 429 U.S. 252, 265 (1977); N.C. State Conf. of NAACP v. McCrory, 831 F.3d 

204 (4th Cir. 2016). “Determining whether invidious discriminatory purpose was a 

motivating factor demands a sensitive inquiry into such circumstantial and direct 

evidence of intent as may be available.” Arlington Heights, 429 U.S. at 266-68.  

Courts consider factors such as a law’s historical background; the sequence of events 

leading to the enactment of the law; departures from the normal procedural 

sequence; substantive departures; legislative history; and any disparate impact. Id. 

 Here, the facts found by the District Court compel a finding that HB2023 was 

enacted, at least in part, with discriminatory purpose. As the District Court found, 

“H.B. 2023 emerged in the context of racially polarized voting, increased use of 

ballot collection as a Democratic GOTV strategy in low-[turnout] minority 

communities, and on the heels of several prior efforts to restrict ballot collection.” 
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Op. 77.2 And “[t]he legislature was aware that [HB2023] could impact GOTV efforts 

in low-[turnout] minority communities ….” Op. 80; cf. LULAC v. Perry, 548 U.S. 

399, 403 (“[T]he State took away [Latino voters’] opportunity because they were 

about to exercise it.”).  

 HB2023 was not Arizona’s first attempt to restrict ballot collection, and the 

District Court expressly found “the circumstances surrounding” two of HB2023’s 

predecessor bills to be “somewhat suspicious”: Arizona was subject to Section 5 of 

the VRA when the first predecessor bill, SB1412, was enacted, and after its 

restriction on ballot collection was not precleared by the U.S. Department of Justice 

(“DOJ”), the Arizona Attorney General, rather than answer DOJ’s questions about 

the bill, withdrew that aspect of the bill from preclearance. Op. 79. The District Court 

also found that the efforts of SB1412’s sponsor, then-Sen. Don Shooter, “to limit 

ballot collection were marked by unfounded and often farfetched allegations of 

ballot collection fraud” that were “demonstrably false.” Op. 77. A second 

predecessor bill, HB2305, “which banned partisan ballot collection and required 

other ballot collectors to complete an affidavit stating that they had returned the 

ballot,” was repealed after “citizen groups organized a referendum effort” and 

collected enough signatures to place it on the ballot. Op. 78-79.  

 The District Court also found that “racial appeals have been made in the 

specific context of legislative efforts to limit ballot collection.” Op. 72 (emphasis 

                                                 
2 Witnesses and the District Court used the phrase “low efficacy” to refer to voters 
who turned out at low rates or communities with low turnout. E.g., 10/4 Tr. 416:24-
417:1 (Larios); 10/6 Tr. 893:16-20 (Gillespie). 
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added). The court pointed to the “LaFaro Video,”3 which “became quite prominent 

in the debates over H.B. 2023.” Id. (internal quotation marks omitted). That video 

“showed surveillance footage of a man of apparent Hispanic heritage appearing to 

deliver early ballots” and contained “racially tinged and inaccurate commentary by 

… LaFaro,” including “statements that the man was acting to stuff the ballot box; 

that LaFaro did not know if the person was an illegal alien, a dreamer, or citizen, but 

knew that he was a thug; and that LaFaro did not follow him out []because he feared 

for his life.” Id. (internal quotation marks omitted). 

  Despite these findings, the District Court concluded that HB2023 was not 

enacted with discriminatory intent. Op. 76-77. That conclusion was incorrect. The 

Arlington Heights factors—as confirmed overwhelmingly by the District Court’s 

factual findings—support a finding of discriminatory intent. In this way, the District 

Court’s erroneous conclusion is similar to the one the Fourth Circuit reversed in 

McCrory, where, “[i]n holding that the legislature did not enact the challenged 

provisions with discriminatory intent, the [district] court seems to have missed the 

forest in carefully surveying the many trees.” 831 F.3d at 214. Indeed, the District 

Court was persuaded that “some individual legislators and proponents of limitations 

on ballot collection harbored partisan motives—perhaps implicitly informed by 

racial biases about the propensity of GOTV volunteers in minority communities to 

engage in nefarious activities.” Op. 76.4 The District Court erred, however, in failing 
                                                 
3 A.J. LaFaro, who recorded and published the video, was at the time Chair of the 
Maricopa County Republican Party. 
4 The District Court also found that, “[d]ue to the high degree of racial polarization 
in his district, Shooter was in part motivated by a desire to eliminate what had 
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to draw the conclusion that necessarily follows: restricting ballot collection served 

partisan interests because it disparately burdens minority voters.5 Cf. McCrory, 831 

F.3d at 214 (district court “ignored critical facts bearing on legislative intent, 

including the inextricable link between race and politics”). 

 The District Court also erred in failing to give sufficient weight to other 

evidence of discriminatory intent: Arizona has a lengthy history of discrimination, 

including in voting. Op. 67-71. The State Elections Director at the time SB1412 was 

introduced, who worked with then-Sen. Shooter to draft the bill, said in a statement 

to DOJ that SB1412’s ballot collection restrictions were “targeted at voting … in 

predominantly Hispanic areas” near the border and that “[m]any in the [SOS]’s 

office were worried about the § 5 review[.]” Ex. 82-012-013. 

 The sequence of events preceding HB2023’s enactment is also revealing:   
 

                                                 
become an effective Democratic GOTV strategy.” Op. 77; see also id. (“Shooter’s 
2010 election was close: he won with 53 percent of the total vote, receiving 83 
percent of the non-minority vote but only 20 percent of the Hispanic vote.”). 
“Likewise, [] a proponent of the bill and a 2014 Republican candidate . . . claimed 
that he lost his election because of ‘ballot harvesting.’” Op. 81; see also id. 
(“Democratic Senator Steve Farley stated ‘[t]he problem we’re solving is that one 
party is better at collecting ballots than the other one.’”). 
5 The District Court’s assumption that the legislature could only be motivated by one 
purpose, see Op. 76-77, was also legal error. As the Arlington Heights Court pointed 
out, “[r]arely can it be said that a legislature … operating under a broad mandate 
made a decision motivated solely by a single concern, or even that a particular 
purpose was the ‘dominant’ or ‘primary’ one.” 429 U.S. at 265. Thus, even if 
HB2023’s supporters believed that the law would reduce the risk of fraud, that does 
not preclude finding that the law was also motivated by discriminatory intent. See 
id. (plaintiff need not “prove that the challenged action rested solely on racially 
discriminatory purposes,” because “racial discrimination is not just another 
competing consideration”). 
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In 2012, Arizona submitted a previous iteration of H.B. 2023 for 
preclearance. [DOJ] expressed concern and refused to preclear the bill, 
S.B. 1412, without more information about its impact on minority 
voters. Rather than address this concern, Arizona withdrew S.B. 1412 
from preclearance and repealed it the following session. Now, 
unhindered by the obstacle of preclearance, Arizona has again enacted 
this law—a mere seven months before the general election—with 
nothing standing in its way except this court. 

Feldman III, 843 F.3d at 369; see also id. (“[I]t is quite doubtful that [DOJ] would 

have granted preclearance.”); cf. McCrory, 831 F.3d at 227 (finding it “devastating” 

that, “immediately after Shelby County, the General Assembly vastly expanded an 

earlier … bill and rushed through the legislative process the most restrictive voting 

legislation seen in North Carolina since enactment of the Voting Rights Act of 

1965,” and that “[t]he district court erred in refusing to draw the obvious inference 

that this sequence of events signals discriminatory intent”).  

 While the District Court held that HB2023 was enacted “in spite” of concerns 

about the effect it would have on minority voters, Op. 82, that conclusion is at odds 

with the evidence. HB2023’s sponsor—who acknowledged that the legislature heard 

extensive testimony on the bill’s impact on minority voters, 10/13 Tr. 1792:2-19—

dismissed those concerns as “not my problem,” Ex. 19 at 32:6-7, said the burdened 

voters were not “taking responsibility,” Ex. 19-066-67, and added that these voters 

“certainly take care of themselves in other situations” and “I don’t know why we 

have to spoon-feed and baby them over their vote.” Ex. 23-081-82; 10/13 Tr. 1794:5-

20. This is not language of concern or indifference. It is the language of animus. 

 VRA. HB2023 also violates Section 2 of the VRA. 52 U.S.C. § 10301(a). To 

prove a Section 2 claim, a plaintiff must show (1) the challenged law “impose[s] a 

discriminatory burden on members of a protected class” and (2) the “burden [is] in 
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part … caused by or linked to social and historical conditions that have or currently 

produce discrimination against members of the protected class.” Feldman I, 840 F.3d 

at 1091 (Thomas, C.J., dissenting) (quoting LOWV, 769 F.3d at 240). In evaluating 

a law under the VRA, the question is not whether it makes it impossible for 

minorities to vote but instead “whether the challenged practice, viewed in the totality 

of the circumstances, places a disproportionate burden on the opportunities of 

minorities to vote.” Feldman I, 840 F.3d at 1092. Further, the VRA must be read to 

“provide[] the broadest possible scope in combating racial discrimination.” Chisom 

v. Roemer, 501 U.S. 380, 403 (1991) (quotation marks omitted).  

 Here, the evidence shows that HB2023 disparately burdens minority voters. 

The District Court found that “prior to H.B. 2023’s enactment minorities []were 

more likely than non-minorities to return their early ballots with the assistance of 

third parties.” Op. 62. But the District Court committed legal error in holding that 

the evidence “is insufficient to establish a cognizable disparity under § 2.” Op. 58. 

 The District Court’s error is in part due to its incorrect holding that some 

disparities and some burdens are not severe enough to establish a discriminatory 

burden. See Op. 54-57, 63. As Chief Judge Thomas previously explained, “the total 

number of votes affected is not the relevant inquiry; the proper test is whether 

minority votes are burdened.” Feldman II, 842 F.3d at 635 (Thomas, C.J., 

dissenting); see also Chisom, 501 U.S. at 407-08 (Scalia, J., dissenting) (if “a county 

permitted voter registration for only three hours one day a week, and that made it 

more difficult for blacks to register than whites, blacks would have less opportunity 

to participate in the political process than whites, and § 2 would therefore be 
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violated—even if the number of potential black voters was so small that they would 

on no hypothesis be able to elect their own candidate”) (quotation marks and citation 

omitted); LOWV, 769 F.3d at 244 (“[W]hat matters for purposes of Section 2 is not 

how many minority voters are being denied equal electoral opportunities but simply 

that ‘any’ minority voter is being denied equal electoral opportunities.”).  

 In any event, the record shows that the voters who utilized ballot collection 

were overwhelmingly minority voters. The record is replete with evidence about the 

use of ballot collection, and the conditions (such as limited access to the mail) that 

made ballot collection particularly important, in predominantly minority 

communities.6 The evidence shows that it is difficult to access the mail in certain 

rural areas with a large percentage of minority voters.7 It proves that residents of the 

Tohono O’odham, Cocopah, and Navajo Nations have no home mail delivery and 

lack ready access to a post office.8 It demonstrates that minority voters in urban areas 
                                                 
6 See 10/3 Tr. 39:20-41:8, 43:4-9, 44:9-45:8 (Fernandez); 10/3 Tr. 173:18-179:21 
(Gorman); 10/4 Tr. 313:8-319:6, 320:7-325:14, 324:1-12, 322:24-323:13 (Fulton); 
10/4 Tr. 417:6-17, 466:10-16 (Larios); 10/5 Tr. 632:19-633:4, 658:19-659:16 
(Quezada); 10/6 Tr. 899:13-900:20, 902:2-7, 931:21-932:15 (Gillespie); 10/6 Tr. 
954:2-11, 961:22-963:23 (Gallego); 10/10 Tr. 1070:16-1071:9 (Gallardo); 10/10 Tr. 
1169:7-1171:3 (Arias); 10/13 Tr. 1772:10-1795:8 (Ugenti-Rita); Ex. 19 at 8-25, 34-
37, 41-43, 52-56; Ex. 90-006.  
7 See, e.g., 10/3 Tr. 39:20-41:2, 44:17-45:8, 46:14-23, 53:17-54:11 (Fernandez) (San 
Luis has no home mail delivery and 12,498 P.O. boxes, no mass transit, and low car 
ownership; has only two locations where ballots can be mailed or dropped off; 
because the post office is across the highway from the residential area, residents 
frequently rely upon others to pick up mail); Ex. 25-028 (“There are over 15,000 
people in the city of Somerton, and none of them … has a mailbox [at] their 
homes.”).  
8 See 10/3 Tr. 55:5-7, -17-19 (Fernandez) (no home mail delivery on Cocopah or 
Tohono O’odham Nations); 10/3 Tr. 57:19-58:10 (Fernandez) (Tohono O’odham 
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face significant voting-related challenges.9 And, several witnesses testified that there 

was much less need for or interest in ballot collection in predominantly white 

neighborhoods.10 HB2023 clearly imposes disparate burdens. 

 These burdens are linked to the ongoing effects of Arizona’s history of 

discrimination. With respect to the relevant11 Senate Factors: 
 

• Factors 1 and 3. Arizona has a lengthy history of racial discrimination that has 
extended into every area of social, political, and economic life and has 
continued into recent decades. Op. 67-70. 
 

                                                 
postmaster reported that some residents pick up mail every two or three weeks 
because post office is not centrally located, and that “people would bring … groups 
of ballots in and drop them off”); Ex. 17-061 (Cocopah Nation “another example” 
of tribal area where “mailbox service is very far away” and “many community 
members help each other” by collecting ballots); Op. 61; 10/4 Tr. 174:16-179:21 
(Gorman); see also Op. 7-8 (discussing Dr. Rodden’s analysis, finding that, outside 
of Maricopa and Pima Counties, 86% of non-Hispanic whites, 80% of Hispanics, 
and only 18% of Native Americans have access to home mail service). 
9 See 10/13 Tr. 1896:11 (Spencer) (“the lines to vote on Election Day at times 
exceeded five hours.”); 10/5 Tr. 644:1-647:18 (voters frequently confused about 
where to vote; confusion exacerbated by errors in Spanish-language election 
materials); 10/4 Tr. 421:1-424:10 (Larios) (confusion about where to vote; distrust 
of official information); 10/5 Tr. 628:25-630:20 (Quezada) (“many voters [] don’t 
have access to any vehicles [and] rely entirely on public transportation.”). 
10 10/5 Tr. 635:13-636:12, 642:17-643:25 (Quezada); 10/6 Tr. 898:5-25, 899:21-
900:11 (Gillespie); 10/10 Tr. 1170:5-12 (Arias); 10/6 Tr. 953:16-20 (Gallego); 10/4 
Tr. 430:8-431:9 (Larios); see also 10/13 Tr. 1792:2-19 (Ugenti-Rita) (Q: “you never 
heard any [legislative] testimony from community groups about predominately 
white areas that lacked home mail delivery service? A. No.”).  
11 “Because the voting access issues affect the right to vote for a candidate, the fourth 
factor concerning the candidate slating process is not relevant.” Feldman I, 840 F.3d 
at 1096 (Thomas, C.J., dissenting). 
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• Factor 5. “Racial disparities … in socioeconomic standing, income, 
employment, education, health, housing, transportation, criminal justice, and 
electoral representation have persisted in Arizona.” Op. 71; see Op. 58-61. 
 

• Factors 2 and 6. “Arizona has a history of racially polarized voting, which 
continues today[,]” and has had “racial appeals in campaigns.” Op. 71-72.  
 

• Factor 7. While “the disparity in the number of minority elected officials in 
Arizona has declined,” significant disparities remain. Op. 73-74. 
 

• Factor 8. Though the District Court held that “Plaintiffs’ evidence on this 
factor … is insufficient to establish a lack of responsiveness on the part of 
elected officials to particularized needs of minority groups,” Op. 74, it also 
noted “Arizona’s history of advancing partisan objectives with the unintended 
consequence of ignoring minority interests,” Op. 81.  
 

• Factor 9. The District Court asserted that Arizona “has a constitutionally 
adequate justification for the law.” Op. 74-75. But even assuming that is 
correct, the law still can be—and is—tenuous. See infra page 15. 

 Despite this strong showing, the District Court held that the “causation” prong 

of the inquiry required it to reject the VRA claim, or else “potentially sweep away 

any aspect of a state’s election regime in which there is not perfect racial parity.” 

Op. 75. That was an error of law. Section 2 is specifically meant for practices that 

are not “per se” impermissible, United States v. Blaine County, 363 F.3d 897, 906, 

909 (9th Cir. 2004), and a court must conduct a “searching practical evaluation” of 

the law before it, with a “functional view of the process.” Thornburg v. Gingles, 478 

U.S. 30, 45 (1986). But instead of assessing the impact of this law and how it 

accommodates and amplifies the present-day effects of Arizona’s history of 

discrimination, the court made conclusory and overbroad assertions about the 

potential effect that a finding of a VRA violation would have on other practices. Cf. 

LOWV, 769 F.3d at 243-44 (similar analysis was “grave error”). 
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 Applying the correct legal standard, Plaintiffs clearly established “causation.” 

The Senate Factors overwhelmingly support that conclusion. Further, the disparate 

burdens imposed by HB2023 are a direct result of Arizona’s ongoing racial 

disparities. Indeed, the District Court noted that “disparities in transportation, 

housing, and education are most pertinent to the specific burdens imposed by the 

challenged laws.” Op. 71-72. The link between disparities in transportation and 

home mail delivery and the burdens that HB2023 imposes on rural minority voters 

is plain. Plaintiffs are likely to demonstrate that HB2023 violates the VRA. 

 Undue burden. Plaintiffs also proved that HB2023 unduly burdens the right to 

vote in violation of the First and Fourteenth Amendments. In assessing such a claim, 

courts apply the Anderson-Burdick test, a “flexible” sliding-scale test in which “the 

rigorousness of [the court’s] inquiry into the propriety of a state election law depends 

upon the extent to which [the challenged law] burdens [voting rights].” Burdick v. 

Takushi, 504 U.S. 428, 434 (1992). Courts must “weigh ‘the character and 

magnitude of the asserted injury to the rights … that the plaintiff seeks to vindicate’ 

against ‘the precise interests put forward by the State as justifications for the burden 

imposed by its rule,’ taking into consideration ‘the extent to which those interests 

make it necessary to burden the plaintiff’s rights.’” Id. (quoting Anderson v. 

Celebrezze, 460 U.S. 780, 789 (1983)). In evaluating the severity of the burden, 

“courts may consider not only a given law’s impact on the electorate in general, but 

also its impact on subgroups, for whom the burden, when considered in context, may 

be more severe.” Pub. Integrity All., Inc. v. City of Tucson, 836 F.3d 1019, 1024 n.2 

(9th Cir. 2016); Feldman III, 843 F.3d at 396. Here, the District Court incorrectly 

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-1, Page 25 of 36



 

13 

found that HB2023 survives because it understated its burden on voters and 

overstated the State’s interest in the law.  

 With respect to the burden—and contrary to the District Court’s conclusion—

the record makes clear that voters did not use ballot collection “out of convenience 

or personal preference,” Op. 26, but rather because other options were unduly 

burdensome or unavailable. Leah Gillespie, who personally observed that 1,200 to 

1,500 ballots were collected by the Maricopa County Democratic Party, said those 

ballots were collected only as a last resort: “[W]e do everything we can to have 

someone else take it into the polls. . . . If there’s no other option for a voter, we take 

in the ballot.” 10/6 Tr. 900:22-902:7, 907:12-23 (emphasis added).12 Carolyn Glover 

testified that, after HB2023, some residents at her senior apartment complex had 

caregivers turn in their ballots, but others were not able to vote because they did not 

have anyone to collect their ballots. 10/3 Tr. 228:20-230:1.13 Daniel Magos testified 

that, on one occasion, he was only able to vote because of ballot collection. 10/3 Tr. 

239:16-241:3. Marva Gilbreath testified that she and her daughter have mobility 

issues and, pre-HB2023, a friend collected their ballots. 10/3 Tr. 130:5-132:10. After 

HB2023, Gilbreath moved, did not know where her polling place was, did not have 
                                                 
12 See also Op. 26; 10/5 Tr. 674:7-18 (Quezada) (most voters who asked for ballot 
collection did not have family who could help); 10/6 Tr. 900:12-19 (Gillespie) (Q: 
“…did you ever encounter anyone who wouldn’t have been able to turn in a ballot 
without your assistance?” A. “Yes. Absolutely. People said ‘Thank you. I have no 
other way to get this in.’”). 
13 See also 10/5 Tr. 639:12-642:16 (Quezada) (his campaign continued to receive 
requests for ballot collection after HB2023); Pstross Dep. 51:5-23 (after HB2023, 
spoke to voters in the hospital or who otherwise were unable to travel and could not 
contact the recorder’s office for assistance because the phone line was busy). 
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family who could turn her ballot in, and did not know who to call for help; she did 

not vote in November 2016, though she said that ballot collection would have made 

it possible for her to vote. 10/3 Tr. 133:2-136:1. 

 Nor was the District Court correct in holding that “Arizona law adequately 

accommodates” the circumstances that caused voters to use ballot collection. Op. 

26. Chief among these alternatives was the District Court’s conclusion that the 

special election board process ameliorated many of these burdens, but that 

conclusion is contradicted by its own finding that “relatively few voters are aware” 

of that process. Op. 27.14 In addition, a special election board is only available to 

voters who are “confined” because of “a continuing illness or disability,” Ex. 369-

003; it must be requested by 5 p.m. on the second Friday before an election (unless 

a voter later becomes ill or disabled), id.; and there is no evidence indicating that 

Arizona election officials have the resources to make a special election board 

available to thousands (or even hundreds) of voters. Another voting method cited by 

the District Court, curbside voting, does not help those who have no means of 

traveling to a polling place. See, e.g., 10/3 Tr. 233:7-23 (Glover); see also Healy 

Dep. 95:3-15 (witnessed polling location where curbside voting was not possible). 

And, while Arizona requires employers to give an employee time off under limited 

circumstances, Op. 27, the record does not indicate that any meaningful number of 

voters have used (or would be willing to assert) this right, and this provision likely 

                                                 
14 See also Vasquez Dep. 34:14-17 (unaware of special election boards); 10/3 Tr. 
233:3-6 (Glover) (same); 10/3 Tr. 249:24-250:1 (Magos) (same); 10/4 Tr. 338:21-
339:4 (Fulton) (same); 10/6 Tr. 963:19-23 (Gallego) (“I consider myself to be very 
engaged in campaigns and politics. I had never heard of the special election board.”).  
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would not help most who are unable to vote in person because they work multiple 

jobs. Thus, these alternative voting methods do not offset HB2023’s severe burden. 

 As was true at the preliminary-injunction stage, “[a]gainst this burden, the 

state’s justification for the law was weak.” Feldman I, 840 F.3d at 1097 (Thomas, 

C.J., dissenting). The District Court found “there has never been a case of voter fraud 

associated with ballot collection charged in Arizona,” and “the legislative record 

contains no evidence of widespread public concern that ballot collectors were 

engaging in voter fraud.” Op. 34-35. The burdens imposed by HB2023 thus 

outweigh the State’s interest in the law; the District Court erred in applying a 

rational-basis-like review to HB2023, Op. 36-39; and Plaintiffs are likely to establish 

on appeal that HB2023 fails the Anderson-Burdick test. 

2. Arizona’s disenfranchisement of OOP voters violates the First 
and Fourteenth Amendments and the VRA 

Undue burden. Arizona leads the nation in the rate at which in-person voters 

are disenfranchised for voting OOP. Ex. 95-026. In every general election, the 

ballots of thousands of eligible voters who show up in person to vote are entirely 

discarded because of Arizona’s refusal to count even the races in which OOP voters 

are eligible to participate. Op. 14, 40-41. Arizona maintains this practice despite the 

fact that many vote OOP through no fault of their own and that minority voters are 

two times more likely to be disenfranchised as a result of this practice.15 Indeed, the 
                                                 
15 Plaintiffs’ experts found, for example, that in part due to errors by poll workers, 
many cast ballots they believe will count but that are discarded as OOP. Ex. 95-052; 
10/3 Tr. 116:9-119:21 (D. Correa) (OOP voter not told vote would not count or 
directed to correct location); 10/4 Tr. 263:20-265:16 (L. Noonan) (same); 10/4 Tr. 
352:21-353:20 (Blair) (same and did not see signs at polling location); 10/5 Tr. 
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District Court explicitly credited this finding of one of Plaintiffs’ experts, as well as 

crediting Plaintiffs’ experts in general, while giving little weight to Defendants’ 

experts. Op. 3-12, 64-65.  

Despite this evidence, the District Court incorrectly found that Arizona’s 

practice of disenfranchising OOP voters imposes only minimal burdens. Op. 45-46. 

That was wrong for at least two reasons: First, the District Court contended that 

“Plaintiffs do not directly challenge the electoral practices actually responsible for 

higher rates of OOP voting,” such as changes in polling places each election. Op. 

42-43. But this ignores that the burden resulting from these electoral practices would 

be far less severe but for Arizona’s practice of rejecting OOP ballots in their 

entirety.16 Second, the conclusion that the burden borne by OOP voters is not 

“severe,” Op. 43-46, cannot be reconciled with the fact that thousands of voters are 

completely disenfranchised in every general election due to Arizona’s refusal to 

count OOP ballots, and that Arizona’s rate of disenfranchisement of in-person voters 

for voting OOP exceeds that of any other state in the country. Op. 39-41. 

Cured of these errors, the District Court should have found that Arizona’s 

disenfranchisement of OOP voters imposes severe burdens that outweigh the State’s 

                                                 
491:15-493:22 (Giebelhausen) (poll workers did not know what provisional ballots 
were, did not explain they would not count); 10/12 Tr. 1631:11-1632:4 (Nelson) 
(voters not told ballot would not count or directed to correct location).  
16 Further, Section 2 does not require Plaintiffs to challenge the entire regime. Rather, 
Plaintiffs appropriately challenged the OOP practice, which directly results in 
disenfranchisement. These other aspects of the elections process are “structural 
barriers” appropriately considered as part of the totality of the circumstances that 
further amplify the effects of discrimination. See Gomez v. City of Watsonville, 863 
F.3d 1407 (9th Cir. 1988). 
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interest in rejecting otherwise-eligible votes. The District Court found that 

“[c]ounting OOP ballots is administratively feasible.” Op. 47. And, while the 

District Court wrote that Arizona had interests in “its strict enforcement regime,” 

those interests are far-fetched and could not withstand any meaningful degree of 

scrutiny: the District Court speculated that voters, knowing their ballots will be 

counted even if they vote OOP, “might decide to vote elsewhere,” and “[v]oters 

might also be nefariously directed to vote elsewhere.” Op. 48. In short, the State’s 

interests in rejecting OOP ballots are minimal, and Plaintiffs are likely to succeed in 

arguing that those interests do not justify disenfranchising thousands of voters. 

VRA. Arizona’s disenfranchisement of OOP voters also violates the VRA. In 

election after election and across jurisdictions, minority voters have been far more 

likely than white voters to be disenfranchised for casting an OOP ballot. See 10/3 

Tr. 378:10-18 (Rodden); Ex. 95-037-40. “Among all counties that reported OOP 

ballots in the 2016 general election, a little over 1 in every 100 Hispanic voters, 1 in 

every 100 African-American voters, and 1 in every 100 Native American voters cast 

an OOP ballot. For non-minority voters, the figure was around 1 in every 200 

voters.” Op. 64. In other words, minority voters were about twice as likely as white 

voters to be disenfranchised for casting an OOP ballot in the 2016 election. 

Remarkably, despite crediting Plaintiffs’ experts and giving little weight to 

Defendants’ experts, the District Court found that this showing did not satisfy 

Plaintiffs’ “burden at step one of the vote denial framework.” Op. 67. The District 

Court reasoned that the practice of rejecting OOP ballots did not cause minority 

voters to show up at the wrong precinct at disparate rates, Op. 67; but, again, this 
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ignores that this is only problematic (at least in certain races) because Arizona 

refuses to count OOP ballots. On this issue as well, the District Court erroneously 

focused on the number of voters disenfranchised, concluding that, although it 

undisputedly numbers in the thousands, because “OOP ballots account for such a 

small fraction of votes cast statewide,” the clear racial disparities in 

disenfranchisement among OOP voters is not “practically significant enough to work 

a meaningful” disparity in the opportunity to participate in the political process. Op. 

67. As discussed, this was clear legal error: the VRA focuses not on the number of 

burdened voters but on whether voters are disparately burdened. See supra pages 8-

9.  

 The District Court also erred as a matter of law in failing to find that this 

disparate burden is linked to the ongoing effects of Arizona’s history of 

discrimination. As with HB2023, the District Court failed to fairly consider the 

evidence as to how the present-day effects of Arizona’s history of discrimination 

interact with and amplify the impact of the practice of disenfranchising OOP voters. 

Had the District Court conducted the searching analysis required by the VRA, it 

would have minority voters are more likely than white voters to vote OOP at least 

in part because of Arizona’s history of discrimination and its continuing effects. 

Indeed, the Senate Factors overwhelmingly support the conclusion that Plaintiffs 

have met their burden with respect to step two of the VRA vote-denial inquiry. See 

supra page 11. Further, minority voters in Arizona are more likely than white voters 

to be renters and to move, and those populations are much more likely to cast ballots 

OOP. Op. 7, 66; see also id. at 42 (“high rates of residential mobility are associated 
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with higher rates of OOP voting”); id. (“Almost 70 percent of Arizonans have 

changed their residential address in the decade between 2000 and 2010, the second 

highest rate of any state.”); 10/10 Tr. 1111:4-1112:3 (Lichtman); Ex. 97-016; Ex. 

98-041; Op. 42 (“high rates of residential mobility are associated with higher rates 

of OOP voting”). Accordingly, the disparate burdens imposed by Arizona’s practice 

of disenfranchising OOP voters are linked to the ongoing effects of discrimination 

in Arizona, and Plaintiffs are likely to succeed in proving that Arizona’s refusal to 

count OOP ballots violates the VRA. 

B. Plaintiffs Will Suffer Irreparable Harm Absent An Injunction 

“Courts routinely deem restrictions on fundamental voting rights irreparable 

injury,” because “once the election occurs, there can be no do-over and no redress.” 

LOWV, 769 F.3d at 247. Here, precisely such irreparable injury—the 

implementation in the 2018 election of two voting policies that violate the 

Constitution and the VRA—will occur unless this Court issues an injunction pending 

appeal (or a highly expedited ruling on the merits).  

C. The Balance of the Equities and Public Interest Support an Injunction  

 “The public interest and the balance of the equities favor prevent[ing] the 

violation of a party’s constitutional rights.” Ariz. Dream Act Coal. v. Brewer, 818 

F.3d 901, 920 (9th Cir. 2016) (citation and quotation marks omitted). The State has 

no interest in enforcing unconstitutional laws. Connection Distrib. Co. v. Reno, 154 

F.3d 281, 288 (6th Cir. 1998); Newsom ex rel. Newsom v. Albemarle Cty. Sch. Bd., 

354 F.3d 249, 261 (4th Cir. 2003). Further, complying with an injunction will have 

a limited impact on the State. The State is not even enforcing HB2023, so there will 
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be virtually no cost to complying with a ruling that enjoins its enforcement. See 

Feldman III, 843 F.3d at 368 (“Enjoining enforcement of H.B. 2023 will not have 

any effect on voters themselves, on the conduct of election officials at the polls, or 

on the counting of ballots.”). And, the administrative burden of counting OOP 

ballots is clearly outweighed by the interest in ensuring that voters are able to cast a 

ballot that will be counted. 

VI. CONCLUSION 

 For the reasons outlined above, Plaintiffs have established a probability of 

success on the merits and the possibility of irreparable injury, and they have 

demonstrated that this case raises serious legal questions and that the balance of 

hardships tips sharply in their favor. The Court should therefore grant this Motion 

pursuant to Federal Rule of Appellate Procedure 8 and Circuit Rule 27-3 and enter 

an order enjoining HB2023 and Arizona’s policy of entirely rejecting OOP ballots 

pending the resolution of this appeal. 
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WO

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Democratic National Committee, DSCC, and 
Arizona Democratic Party, 

Plaintiffs,

v.

Michele Reagan and Mark Brnovich, 

Defendants. 

No. CV-16-01065-PHX-DLR 

AMENDED FINDINGS OF FACT 
AND CONCLUSIONS OF LAW1

 Plaintiffs challenge two aspects of Arizona’s election system: (1) Arizona’s policy 

to not count provisional ballots cast in the wrong precinct, which derives from the 

collective effect of A.R.S. §§ 16-122, -135, -584, and related rules in the Arizona 

Election Procedures Manual; and (2) Arizona House Bill 2023 (“H.B. 2023”), codified at 

A.R.S. § 16-1005(H)-(I), which makes it a felony for anyone other than the voter to 

possess that voter’s early mail ballot, unless the possessor falls within a statutorily 

enumerated exception.  Plaintiffs allege that the challenged laws violate § 2 of the Voting 

Rights Act of 1965 (“VRA”) by adversely and disparately impacting the electoral 

opportunities of Hispanic, African American, and Native American Arizonans, who 

Plaintiffs claim are among their core constituencies.  Plaintiffs also contend that these 
                                              1 This order amends the Court’s May 8, 2018 order (Doc. 412) to: (1) correct five 
non-substantive typographical errors on pages 50 at line 5, 61 at lines 18 and 23, 64 at 
line 6, and 69 at line 10 of the original order; and (2) replace the words “qualitative” and 
“qualitatively” on pages 56, 58, and 62 of the original order with more accurate and 
precise modifiers.  The substance of the order remains the same.  
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provisions violate the First and Fourteenth Amendments to the United States Constitution 

by severely and unjustifiably burdening voting and associational rights.  Lastly, Plaintiffs 

claim that H.B. 2023 violates § 2 of the VRA and the Fifteenth Amendment to the United 

States Constitution because it was enacted with the intent to suppress voting by Hispanic 

and Native American voters.  (Doc. 360 at 4-7.)2  Plaintiffs seek (1) a declaration that the 

challenged election practices are unlawful and (2) a permanent injunction requiring 

Defendants to partially count out-of-precinct (“OOP”) provisional ballots for races for 

which the voter otherwise was eligible to cast a vote and enjoining Defendants from 

implementing, enforcing, or giving any effect to H.B. 2023.  (Doc. 233 at 41-42.) 

 The Court presided over a ten-day bench trial beginning October 3, 2017 and 

ending October 18, 2017.  Pursuant to Federal Rule of Civil Procedure 52, and for the 

following reasons, the Court finds against Plaintiffs and in favor of Defendants on all 

claims.3

I.  PARTIES 

 Plaintiffs are the Democratic National Committee (“DNC”), the Democratic 

Senatorial Campaign Committee (“DSCC”), and the Arizona Democratic Party (“ADP”).  

The DNC is a national committee dedicated to electing local, state, and national 

candidates of the Democratic Party to public office.  The DSCC is a Democratic political 

committee dedicated to encouraging the election of Democratic Senate candidates to 

office and is comprised of sitting Democratic members of the United States Senate.  The 

ADP is a state committee dedicated to electing candidates of the Democratic Party to 

public office throughout Arizona.

 Defendants are Arizona Secretary of State Michele Reagan and Arizona Attorney 

General Mark Brnovich.  Secretary Reagan is Arizona’s chief elections officer.  Attorney 

                                              2 For purposes of this order, “Doc.” refers to documents on the Court’s electronic 
docket, “Ex.” to trial exhibits, “Tr.” to the official trial transcript, and “Dep.” to 
designated deposition transcripts.  Record citations offer examples of supporting 
evidence, but are not intended to be exhaustive of all evidence supporting a proposition. 3 Defendants’ oral motion, made during trial, for judgment on partial findings 
pursuant to Federal Rule of Civil Procedure 52(c) is denied as moot.  (Doc. 384.) 
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General Brnovich is Arizona’s chief legal officer, charged with enforcing state criminal 

statutes, including H.B. 2023 and other election-related offenses.  Secretary Reagan 

drafts, and Attorney General Brnovich (in conjunction with the Governor of Arizona) 

approves, the Election Procedures Manual.  A.R.S. §§ 41-191 et seq, 16-1021, -452.

The Court also permitted the following parties to intervene as defendants: (1) the 

Arizona Republican Party (“ARP”), a state committee dedicated to electing candidates of 

the Republican Party to public office; (2) Debbie Lesko, who at the time of intervention 

was an Arizona State Senator representing Arizona’s 21st legislative district and Precinct 

Committeewoman for Arizona’s 21st legislative district, and who recently was elected to 

represent Arizona’s 8th congressional district in the United States House of 

Representatives; (3) Tony Rivero, a member of the Arizona House of Representatives 

representing Arizona’s 21st legislative district; (3) Bill Gates, who at the time of 

intervention served as a City of Phoenix Councilman and Precinct Committeeman for 

Arizona’s 28th legislative district, and who now serves as a member of the Maricopa 

County Board of Supervisors representing district 3; and (4) Suzanne Klapp, a City of 

Scottsdale Councilwoman and Precinct Committeewoman for Arizona’s 23rd legislative 

district.  (Docs. 39, 44, 56, 126.)

II.  OVERVIEW OF TRIAL TESTIMONY 

 A.  Plaintiffs’ Expert Witnesses 

  1.  Dr. Allan Lichtman 

Dr. Allan Lichtman is a Distinguished Professor of History at American 

University in Washington, D.C., where he has been employed for 42 years.  Dr. Lichtman 

formerly served as Chair of the History Department and Associate Dean of the College of 

Arts and Sciences at American University.  He received his B.A. in History from 

Brandeis University in 1967 and his Ph.D. in History from Harvard University in 1973, 

with a specialty in the mathematical analysis of historical data.  Dr. Lichtman’s areas of 

expertise include political history, electoral analysis, and historical and quantitative 

methodology.  (Ex. 91 at 3-4.)
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 Dr. Lichtman has worked as a consultant or expert witness for plaintiffs and 

defendants in more than 80 voting and civil rights cases, including League of United 

Latin American Citizens (LULAC) v. Perry, 548 U.S. 399 (2006), in which Justice 

Kennedy’s majority opinion authoritatively cited Dr. Lichtman’s statistical work.  Dr. 

Lichtman also has testified several times for plaintiffs and defendants on issues of 

intentional discrimination and application of Section 2 in VRA cases.  (Ex. 91 at 4.)

 Dr. Lichtman opined, generally, that under the totality of the circumstances H.B. 

2023 causes minority voters to have less opportunity to participate in the political process 

than non-minority voters, and that the law was passed with the intent to suppress minority 

voters.4  He supported his opinions with the standard sources used in political and 

historical analysis, including scholarly books, articles, reports, newspapers, voter 

registration and turnout data, and scientific surveys. 

 Dr. Lichtman’s underlying sources, research, and statistical information are useful.  

The surveys and data he supplied reveal significant socioeconomic disparities between 

non-minorities and minorities, including in areas of poverty, unemployment, education, 

transportation, and health.  (Ex. 91 at 3-4.)  His report also contains evidence that 

Arizona exhibits racially polarized voting and has a history of racial appeals in political 

campaigns that continue to this day.  (Ex. 91 at 30, 44-45.)  Dr. Lichtman opined that the 

strong ties between race and partisanship in Arizona make targeting minorities the most 

effective and efficient way for Republicans to advance their political prospects.  (Ex. 93 

at 4-5.)

 Although the Court finds Dr. Lichtman’s curation of material facts surrounding the 

legislative history and his underlying research to be helpful and reliable, the Court did not 

find Dr. Lichtman’s ultimate opinions useful.  Dr. Lichtman applied the law as he 

interpreted it to the data he assembled.  In this respect, his opinions presented more like 

                                              4 For ease, the Court uses the terms “minority” to refer to the racial minorities 
alleged to be adversely impacted by the challenge laws, and “non-minority” to refer to 
non-Hispanic white voters.    
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an attorney’s closing argument than an objective analysis of data, and the credibility of 

his trial testimony was undermined by his seeming effort to advocate a position rather 

than answer a question.  Moreover, applying law to facts is this Court’s duty, and it is one 

the Court can do without the assistance of an expert opining on how he interprets the law 

and thinks it should be applied.  The Court also has not considered Dr. Lichtman’s 

opinions on the ultimate issue of legislative intent, both because this issue is not the 

proper subject of expert testimony and because it invades the province of the Court. 

2.  Dr. David Berman 

 Dr. David Berman is a Professor Emeritus of Political Science and a Senior 

Research Fellow at the Morrison Institute for Public Policy at Arizona State University.    

As a political science professor, he has taught undergraduate survey courses in American 

government and politics, state and local politics, and Arizona government and politics, as 

well as more specialized courses, including undergraduate seminars on Arizona politics 

during which students interacted with state and local office holders and political 

participants.  He has also taught advanced graduate courses focusing on research methods 

in these areas. (Ex. 89 at 3.) 

 As a Senior Research fellow with the Morrison Institute, Dr. Berman specializes in 

research and writing on governance and election issues in Arizona, including 

redistricting, direct democracy, and campaign finance. He has been a professor at 

Arizona State University since 1966, and his previous work experience was as a Research 

Associate at the National League of Cities in Washington, D.C. from 1964 to 1966. (Ex. 

89 at 3-4.) 

 Dr. Berman opined that Arizona has a long history of discrimination against the 

voting rights of Native Americans, Hispanics, and African Americans, and that this 

discrimination is part of a more general pattern of political, social, and economic 

discrimination against minority groups in areas such as school segregation, educational 

funding and programming, equal pay and the right to work, and immigration. 

 The Court finds Dr. Berman credible.  His opinions were well-researched and 
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rendered using standard sources and methodologies in his field of expertise, and his 

sources were well-identified.  Dr. Berman has authored ten books and over 70 published 

papers, book chapters, or refereed articles dealing with state and local government, 

politics, and public policy, and his opinions were based substantially on these prior 

works. In particular, Dr. Berman drew heavily upon his book Arizona Politics and 

Government: The Quest for Autonomy, Democracy, and Development (University of 

Nebraska Press, 1998) and his review of archival papers and collections.  (Ex. 89 at 3-4.)  

The Court affords great weight to Dr. Berman’s opinions. 

   3.  Dr. Jonathan Rodden 

 Dr. Jonathan Rodden is a tenured Professor of Political Science at Stanford 

University and the founder and director of the Stanford Spatial Social Science Lab, a 

center for research and teaching with a focus on the analysis of geo-spatial data in the 

social sciences.  Students and faculty members affiliated with the lab are engaged in a 

variety of research projects involving large, fine-grained, geo-spatial data sets, including 

individual records of registered voters, Census data, survey responses, and election 

results at the level of polling.  Prior to joining the Stanford faculty, Dr. Rodden was the 

Ford Professor of Political Science at the Massachusetts Institute of Technology.  He 

received his Ph.D. from Yale University and his B.A. from the University of Michigan, 

Ann Arbor, both in political science.  (Ex. 95 at 5-6.) 

 Dr. Rodden has expertise in the use of large data sets and geographic information 

systems to analyze aspects of political representation.  He has developed a national data 

set of geo-coded precinct-level election results that has been used extensively in policy-

oriented research related to redistricting and representation.  He also has worked 

extensively with Census data from the United States and other countries.   

 Dr. Rodden has published papers on political geography and representation in a 

variety of academic journals and has been featured in popular publications like the Wall 

Street Journal, the New York Times, and Boston Review.  Dr. Rodden has testified as an 

expert witness in three recent election law cases.  (Ex. 95 at 6.)   
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 Here, Dr. Rodden analyzed the rates and causes of OOP voting in Arizona during 

the 2012, 2014, and 2016 general elections.  The Court finds his use of a combination of 

individual-level and aggregate data analyses, both of which have been accepted in 

previous cases analyzing questions under the VRA, to be valid and generally trustworthy, 

and affords them great weight.  (Ex. 97 at 7-9.) 

 Dr. Rodden found that Hispanic, Native American, and African American voters 

cast OOP ballots at statistically higher rates than their non-minority counterparts.  (Ex. 95 

at 3-4; Ex. 97 at 2-4.)  Focusing on Maricopa County in the 2012 election, Dr. Rodden 

found that the rate of OOP voting was “131 percent higher for Hispanics, 74 percent 

higher for African Americans, and 39 percent higher for Native Americans than whites.”  

(Ex. 95 at 3-4.)

 Further, Dr. Rodden found that OOP voters are substantially more likely to be 

young and to live in neighborhoods characterized by large numbers of renters and with 

high rates of transience, and that the rate of OOP voting was 65 percent higher for 

Democratic voters than for Republican voters in Maricopa County, and 56 percent higher 

in Pima County.  Dr. Rodden found that “changes in polling place locations are 

associated with higher rates of out-of-precinct voting,” and that “African Americans and 

Hispanics are substantially more affected by this than whites.  In particular, the impact of 

precinct consolidation, while statistically significant for all groups, is more than twice as 

large for Hispanics and African Americans as for non-Hispanic whites.”  (Ex. 95 at 3-4.)  

When analyzing Arizona’s non-metropolitan counties, Dr. Rodden found that OOP 

voting is “negligible in majority-white precincts, but increases dramatically in precincts 

where Hispanics and Native Americans make up majorities.”  (Ex. 96 at 58.)

 In addition to his analysis of OOP voting, Dr. Rodden employed standard and 

accepted methods in his field to analyze the “mailability” of Arizona’s non-metropolitan 

counties in order to estimate the populations that likely would be most affected by H.B. 

2023’s ballot collection restrictions.  Though somewhat imprecise, the Court finds his 

method of analysis to be creative given the lack of direct data available on the subject, 
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generally reliable, and based on sufficient data given the circumstances.  Dr. Rodden 

found that “[o]utside of Maricopa and Pima counties” “around 86 percent of non-

Hispanic whites have home mail service,” but “only 80 percent of Hispanics do, and only 

18 percent of Native Americans have such access.”  (Ex. 97 at 4.) 

 Dr. Rodden’s error rate is unknown, however, due to the lack of direct data.  Also, 

his analysis did not include Arizona’s metropolitan counties and therefore does not reveal 

whether, on a statewide basis, minorities have disparate access to home mail service as 

compared to non-minorities.  Further, mail access is an imprecise proxy for determining 

the number and demographics of voters who use or rely on ballot collection services.  

Simply because a voter lacks home mail access does not necessarily mean that she uses 

or relies on a ballot collector to vote, let alone a ballot collector who does not fall into 

one of H.B. 2023’s exceptions.  Accordingly, although Dr. Rodden’s analysis provided 

useful insight into home mail access in non-metropolitan counties, the Court is mindful of 

its limitations and affords these opinions moderate weight.   

 B.  Plaintiffs’ Lay Witnesses 

 Plaintiffs called the following lay witnesses to testify at trial: Carmen Arias, 

Michael Blair, Delilah Correa, Charlene Fernandez, LeNora Fulton, Steve Gallardo, Kate 

Gallego, Kathleen Giebelhausen, Marva Gilbreath, Leah Gillespie, Carolyn Glover, 

Leonard Gorman, Shari Kelso, Scott Konopasek, Joeseph Larios, Daniel Magos, Lori 

Noonan, Patrick O’Connor, Martin Quezada, Nellie Ruiz, Spencer Scharff, Sam Shaprio, 

Ken Clark, and John Powers.  These witnesses include individual voters, representatives 

from state, county, and municipal governments, community advocates who have 

collected ballots as part of get-out-the-vote (“GOTV”) efforts, community advocates 

focusing of Native American issues, Democratic Party operatives, a California state 

elections official, and a former United States Department of Justice (“DOJ”) official. 

 C.  Defendants’ Expert Witnesses 

  1.  Dr. Donald Critchlow

 Dr. Donald Critchlow works at Arizona State University as the Director of the 
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Center for Political Thought and Leadership, an organization funded by a grant from the 

Charles Koch Foundation.  (Tr. 1533-37.)  He opined on the relationship between racial 

discrimination and voting in Arizona.  Dr. Critchlow made credible observations that 

discrimination in Arizona has not been linear and that Arizona has taken effective action 

to combat discrimination and encourage participation in voting.

 With that said, Dr. Critchlow has never published a book or article focused 

specifically on Arizona history, nor has he taught courses in Arizona history or politics.  

(Tr. 1531-32.)  Further, in many respects he offered one-sided opinions of Arizona’s 

history, ignored incidents of discrimination, and failed to address the key political shift 

between the Democratic and Republican parties during the Civil Rights Movement.  For 

example, he either was unfamiliar with or totally discounted the Republican strategy of 

confrontation of minority voters at the polls during “Operation Eagle Eye” in the 1960s.  

(Ex. 89 at 16; Tr. 1549.)  Additionally, although Dr. Critchlow acknowledged that 

Arizona has a history of discrimination, his report appears to attribute past racial 

discrimination in Arizona only to the Democratic Party and claims that discrimination has 

not existed since the 1960s (in the Republican era).  (Ex. 521 at 4.)  For these reasons, the 

Court affords little weight to Dr. Critchlow’s opinions  

2.  Sean Trende 

 Sean Trende critiqued Dr. Lichtman’s analysis of Arizona’s voting patterns and 

history of racial discrimination, but offered no new information or analysis.  Though the 

Court found some of his criticisms worth considering, overall they were insignificant.  

For example, although Trende generally agreed with Dr. Lichtman that Arizona 

experiences racially polarized voting, he made much of the irrelevant fact that Arizona 

voting is not as racially polarized as voting in Alabama.  (Tr. 1837.)  Additionally, 

Trende’s opinions on the weight to give certain evidence and on the proper interpretation 

and application of the law and evidence—like those of Dr. Lichtman’s—were not helpful 

and invade the province of the Court.  Moreover, Trende does not have a Ph.D and has 

never written a peer-reviewed article.  He has spent most of his professional career 
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working as a lawyer or political commentator. He is not a historian and says nothing 

about the historical methods Dr. Lichtman utilized.  (Tr. 1861-62.)  For these reasons, the 

Court affords Trende’s opinions little weight.

3.  Dr. M.V. Hood 

 Dr. M.V. Hood is a Professor of Political Science at the University of Georgia.  

Dr. Hood responded to the reports of Drs. Lichtman, Rodden, and Berman.  (Ex. 522 at 2-

3.)  For a number of reasons, the Court affords little weight to Dr. Hood’s opinions.

 Dr. Hood criticizes Dr. Berman’s use of older historical information.  Yet Dr. 

Critchlow, another expert retained by Defendants, agrees with Dr. Berman that older 

historical information is relevant to understanding patterns.  (Ex. 521 at 8-10; Ex. 522 at 

11.)  Moreover, Dr. Hood admitted at trial that he examines historical information going 

back 50 to 200 years.  (Tr. 2122-23.) 

 Dr. Hood opined that H.B. 2023 does not hinder Native American voting because 

the rates of early voting on the Navajo Nation increased from 2012 to 2016.  He based 

that opinion on early votes cast in three counties.  This opinion is not reliable.  Dr. 

Hood’s analysis did not include an assessment of racial disparities and turnout.  He also 

conceded that myriad factors could affect turnout.  (Tr. 2111-14.)

 Dr. Hood prepared a cross-state comparative analysis of ballot collection laws and 

policies related to counting OOP ballots.  Although his analysis offered some insight, it 

overall was not useful because he did not address statutory differences and nuances, and 

his analysis reflected an incomplete understanding of the laws he categorized.  For 

example, some of the states he labeled as prohibiting ballot collection do not have laws 

comparable to H.B. 2023 because they prohibit only the delivery of the ballot, not the 

collection and mailing of the ballot on someone else’s behalf.  (Ex. 92 at 52-53.)

 The Court also notes that Dr. Hood’s testimony either has been rejected or given 

little weight in numerous other cases due to concerns over its reliability.  See Ne. Ohio 

Coal. for the Homeless v. Husted, No. 2:06-CV-896, 2016 WL 3166251, at *24 (S.D. 

Ohio June 7, 2016), aff’d in part, rev’d in part, 837 F.3d 612 (6th Cir. 2016); Veasey v. 
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Perry, 71 F. Supp. 3d 627, 663 (S.D. Tex. 2014); Frank v. Walker, 17 F. Supp. 3d 837, 

881-84 (E.D. Wis. 2014), rev’d on other grounds, 768 F.3d 744 (7th Cir. 2014); Fla. v. 

United States, 885 F. Supp. 2d 299, 324 (D.D.C. 2012); Common Cause/Ga. v. Billups,

No. 4:05-cv-0201, 2007 WL 7600409, at *14 (N.D. Ga. Sept. 6, 2007). Additionally, 

most of Dr. Hood’s work has been as an expert on behalf of states defending against 

allegations that their laws violated the Constitution or the VRA.  (Tr. 2123-25.)

4.  Dr. Janet Thornton

 Dr. Janet Thornton is a Managing Director at Berkeley Research Group.  Dr. 

Thornton did not conduct her own analysis, but instead offered her opinion that Dr. 

Rodden’s statistical work is flawed.  (Ex. 525 at 1.)  For example, she challenged Dr. 

Rodden’s approaches to measuring racial disparities in OOP voting.  One approach uses 

individual surname data and geographic coordinates to infer race.  Among Dr. Thornton’s 

critiques was the presence of measurement error, which is well-taken.  Indeed, even Dr. 

Rodden concedes measurement error exists, especially as it pertains to African American 

probabilities.  Dr. Thornton did not critique the Hispanic probabilities assessed by Dr. 

Rodden, however, and Dr. Rodden credibly explained that the measurement error for 

Hispanic probabilities leads only to the under-estimation of racial disparities. 

 The second approach that Dr. Rodden employed relied on data collected by the 

Census Department on race and ethnicity at the lowest possible level of geographic 

aggregation.  Dr. Thornton’s challenge to the aggregate approach was neither about the 

data nor the presence of racial disparities in OOP voting, but rather the statistical model 

employed by Dr. Rodden.  Dr. Rodden, however, credibly showed that results similar to 

those reported by his analysis are obtained using the alternative model specification or 

measurement strategies recommended by Dr. Thornton.  

 Dr. Thornton’s opinion that there should have been a systematic decline in the 

number of ballots cast in Arizona’s 13 non-metropolitan counties during 2016 if the 

limits on ballot collection impacted the ability of rural and minority persons to vote is 

simplistic and not credible.  The statistical evidence suggests that increased turnout in 
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rural counties for the 2016 election was driven by non-minority voters, not Native 

American and Hispanic voters.  (Ex. 98 at 21-26.)   Moreover, many factors impact voter 

turnout, including controversial candidates and partisan mobilization efforts, all of which 

might drown out the potentially deleterious effects of H.B. 2023.  Overall, the Court finds 

that Dr. Thornton’s critiques do not significantly undermine Dr. Rodden’s opinions and 

therefore affords them less weight.

D.  Defendants’ Lay Witnesses 

Defendants called the following lay witnesses to testify at trial: Brad Nelson, Eric 

Spencer, Helen Purcell, James Drake, Michael Johnson, Michelle Ugenti-Rita, Amy 

Chan (formerly Amy Bjelland), Tony Rivero, and Scott Freeman.  These witnesses 

include current and former lawmakers, elections officials, and law enforcement officials.

E.  Witnesses Testifying By Deposition 

In addition to the live testimony, the following witnesses testified by deposition: 

Sheila Healy, Randy Parraz, Samantha Pstross, Secretary Reagan, Spencer Scharff, 

Donald Shooter, Eric Spencer, Robyn Stallworth-Pouquette, Alexis Tameron, Victor 

Vasquez, and Dr. Muer Yang.  The parties each raised admissibility objections to certain 

of these deposition designations.  The Court addresses these objections, along with other 

outstanding evidentiary matters, in a separate order.   

III.  OVERVIEW OF CHALLENGED ELECTIONS PRACTICES 

 A.  H.B. 2023

 Voting in Arizona involves a flexible mixture of early in-person voting, early 

voting by mail, and traditional, in-person voting at polling places on Election Day.

Arizona voters do not need an excuse to vote early and Arizona permits early voting both 

in person and by mail during the 27 days before an election.  A.R.S. § 16-541.  For those 

voters who prefer to vote early and in-person, all Arizona counties operate at least one in-

person early voting location.  Some of these locations are open on Saturdays.  (Doc. 361 

¶ 59.)

 Arizona has allowed early voting by mail for over 25 years, and it has since 
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become the most popular method of voting, accounting for approximately 80 percent of 

all ballots cast in the 2016 election.  In 2007, Arizona implemented permanent no-excuse 

early voting by mail, known as the Permanent Early Voter List (“PEVL”).  Arizonans 

now may vote early by mail either by requesting an early ballot on an election-by-

election basis, or by joining the PEVL, in which case they will be sent an early ballot as a 

matter of course no later than the first day of the 27-day early voting period.  A.R.S. §§ 

16-542, -544.  In 2002, Arizona also became the first state to make available an online 

voter registration option, allowing voters to register online through Arizona’s Motor 

Vehicle Division (“MVD”) website, www.servicearizona.com.  When registering online 

through the MVD, voters can enroll in the PEVL by clicking a box.  (Doc. 361 ¶ 56.) 

 To be counted, an early ballot must be received by the county recorder by 7:00 

p.m. on Election Day.  A.R.S. § 16-548(A).  Early ballots contain instructions that inform 

voters of the 7:00 p.m. deadline.  Voters may return their early ballots by mail postage-

free, but they must mail them early enough to ensure that they are received by this 

deadline.  Additionally, some Arizona counties provide special drop boxes for early 

ballots, and voters in all counties may return their early ballots in person at any polling 

place, vote center, or authorized election official’s office without waiting in line.  (Doc. 

361 ¶¶ 57, 61.)   

 Since 1997, it has been the law in Arizona that “[o]nly the elector may be in 

possession of that elector’s unvoted early ballot.”  A.R.S. § 16-542(D).  In 2016, Arizona 

amended A.R.S. § 16-1005 by enacting H.B. 2023, which limits who may collect a 

voter’s voted or unvoted early ballot: 

H.  A person who knowingly collects voted or unvoted early 
ballots from another person is guilty of a class 6 felony.  An 
election official, a United States postal service worker or any 
other person who is allowed by law to transmit United States 
mail is deemed not to have collected an early ballot if the 
official, worker or other person is engaged in official duties. 

I.  Subsection H of this section does not apply to: 

1. An election held by a special taxing district formed 
pursuant to title 48 for the purpose of protecting or providing 
services to agricultural lands or crops and that is authorized to 
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conduct elections pursuant to title 48. 

2.  A family member, household member or caregiver of the 
voter.  For the purposes of this paragraph: 

(a) “Caregiver” means a person who provides medical or 
health care assistance to the voter in a residence, nursing care 
institution, hospice facility, assisted living center, assisted 
living facility, assisted living home, residential care 
institution, adult day health care facility or adult foster care 
home. 

(b)  “Collects” means to gain possession or control of an early 
ballot.

(c)  “Family member” means a person who is related to the 
voter by blood, marriage, adoption or legal guardianship. 

(d)  “Household member” means a person who resides at the 
same residence as the voter. 

A.R.S. § 16-1005(H)-(I).  Voters therefore may entrust a caregiver, family member, 

household member, mail carrier, or elections official to return their early ballots, but may 

not entrust other, unauthorized third parties to do so.

B.  Rejection of OOP Ballots 

 Since at least 1970, Arizona has required voters who choose to vote in person on 

Election Day to cast their ballots in their assigned precinct and has enforced this system 

by counting only those ballots cast in the correct precinct.  (Doc. 361 ¶ 46.)  Because 

elections involve many different overlapping jurisdictions, the precinct-based system 

ensures that each voter receives a ballot reflecting only the races for which that person is 

entitled to vote.  (Ex. 95 at 10.)  If a voter arrives at a precinct but does not appear on the 

precinct register, Arizona allows the voter to cast a provisional ballot.  A.R.S. §§ 16-122, 

-135, -584.  After Election Day, county elections officials review all provisional ballots.  

If a voter’s address is determined to be within the precinct, the provisional ballot is 

counted.  Arizona does not count any portion of a provisional ballot cast outside of a 

voter’s correct precinct.  A majority of states do not count OOP ballots, putting Arizona 

well within the mainstream on this issue.5  Indeed, at no point has the DOJ objected to 
                                              5 See Ala. Code §§ 17-9-10, -10-2, -10-3; Ark. Code Ann. §§ 7-5-306(b), -
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this practice, and Plaintiffs object to it for the first time in this case.    

 In 2011, Arizona amended its elections code to allow counties to choose whether 

to conduct elections under the traditional precinct model or to use a “vote center” system.  

2011 Ariz. Legis. Serv. Ch. 331 (H.B. 2303) (April 29, 2011) (amending A.R.S. § 16-

411).  Unlike the precinct-based system, the vote center model requires each vote center 

to be equipped to print a specific ballot, depending on each voter’s particular district, that 

includes all races for which that voter is eligible to vote.  Thus, under a vote center 

system, voters may cast their ballots at any vote center in the county in which they reside 

and receive the appropriate ballot.  A.R.S. § 16-411(B)(4).  Graham, Greenlee, Cochise, 

Navajo, Yavapai, and Yuma counties have adopted the vote center model.  These 

counties are mostly rural and sparsely populated.  Precinct-based voting requirements, 

such as Arizona’s policy to not count OOP ballots, have no impact on voters in these 

counties.  By comparison, the most populous counties in Arizona, such as Maricopa, 

Pima, and Pinal, currently adhere to the traditional precinct-based model.  

IV.  PRELIMINARY ISSUES 

 A.  Standing

 Article III of the United States Constitution limits federal courts to resolving 

“Cases” and “Controversies,” one element of which is standing.  To have standing to 

litigate in federal court, a plaintiff “must have suffered or be imminently threatened with 

a concrete and particularized ‘injury in fact’ that is fairly traceable to the challenged 

action of the defendant and likely to be redressed by a favorable judicial decision.”  

                                                                                                                                                  
308(d)(2); Conn. Gen. Stat. §§ 9-19j, -232n; Del. Code Ann. tit. 15, § 4948(b), h(7); Fla. 
Stat. § 101.048(1),(2); Haw. Admin. Rules § 3-172-140; Ind. Code §§ 3-11.7-2-1, -11-8-
2, and -11.7-5-3; Iowa Code §§ 49.9, 49.79(2)(c), 49.80, 49.81, 53.23; Tit. 31 Ky. 
Admin. Regs. § 6:020(1),(14); Mich. Comp. Laws §§ 168.523a(1),(5),(7), 168.813(1); 
Miss. Code, Ann. § 23-15- 573(1),(3)(b); Mo. Rev. Stat. § 115.430(2),(3),(6); Mont. 
Code §§ 13-15-107(1),(3), 13-2-512, 13-13-114(1)(a),(2); Neb. Rev. Stat. §§ 32-915(1), -
1002(5)(b),(e); Nev. Rev. Stat. § 293.3081(1), 293.3085(4); N.Y. U.C.C. Law §§ 8-
302(3)(e), § 9-209; Ohio Rev. Stat. §§ 3505.181(A)(1), 3505.183(B)(1), (4)(a); S.C. Code 
Ann. §§ 7-13-820, 7-13-830; S.D. Sess. Laws § 12-18-39, 12-20-5.1; Tenn. Code Ann. § 
2-7-112(a)(3)(A),(B); Tex. Elec. Code Ann. §§ 63.001(c),(g), 63.011(a),(b); Tex. Admin. 
Code § 81.172.
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Lexmark Int’l, Inc. v. Static Control Components, Inc., -- U.S. --, 134 S. Ct. 1377, 1386 

(2014) (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)).  Only one 

plaintiff needs to have standing when only injunctive relief is sought.  Crawford v. 

Marion Cty. Election Bd., 472 F.3d 949, 951 (7th Cir. 2007), aff’d, 553 U.S. 181, 189 n.7 

(2008).

 Plaintiffs have organizational standing to challenge the election regulations at 

issue.  Ballot collection was a GOTV strategy used primarily by the Democratic Party to 

increase electoral participation by otherwise low-efficacy voters.  (Tr. 416-26, 632-33, 

659, 902, 930; Healy Dep. 28:15-29:13.)  H.B. 2023’s limitations will require Democratic 

organizations, such as the ADP, to retool their GOTV strategies and divert more 

resources to ensure that low-efficacy voters are returning their early mail ballots.  

Additionally, credible expert testimony shows that minority voters, who tend to vote 

disproportionately for Democratic candidates, vote OOP at higher rates than non-

minority voters.  Thus, Arizona’s policy to not count OOP ballots places a greater 

imperative on organizations like the ADP to educate their voters.  These are sufficiently 

concrete and particularized injuries that are fairly traceable to the challenged provisions.  

See Crawford, 472 F.3d at 951 (“Thus the new law injures the Democratic Party by 

compelling the party to devote resources to getting to the polls those of its supporters 

who would otherwise be discouraged by the new law from bothering to vote.”); One Wis. 

Inst., Inc. v. Nichol, 186 F. Supp. 3d 958, 967 (W.D. Wis. 2016) (finding expenditure of 

resources for educating voters about how to comply with new state voter registration 

requirements sufficient to establish standing). 

 Plaintiffs also have associational standing to challenge these provisions on behalf 

of their members. 

[A]n association has standing to bring suit on behalf of its 
members when: (a) its members would otherwise have 
standing to sue in their own right; (b) the interests it seeks to 
protect are germane to the organization’s purpose; and (c) 
neither the claim asserted nor the relief requested requires the 
participation of individual members in the lawsuit.
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Hunt v. Wash. State Apple Adver. Comm’n, 432 U.S. 333, 343 (1977).  A number of self-

identified Democratic voters testified either that they have used ballot collection services 

in the past, or that they have voted OOP.  The voting rights of such individuals are 

germane to Plaintiffs’ goal of electing Democratic candidates to local, state, and federal 

offices.  Further, neither the claims asserted nor the relief requested requires individual 

members to participate in this lawsuit.

 Finally, Plaintiffs’ asserted injuries can be redressed by a favorable decision of 

this Court.  “[W]hen a plaintiff challenges the constitutionality of a rule of law, it is the 

state official designated to enforce that rule who is the proper defendant[.]”  Am. Civil 

Liberties Union v. The Fla. Bar, 999 F.2d 1486, 1490 (11th Cir. 1993).  Here, county 

officials are responsible for counting ballots and verifying proper voter registration, see

A.R.S. §§ 16-621(A), -584(E), but Secretary Reagan and Attorney General Brnovich also 

play a role in determining how OOP ballots are counted.  Arizona law requires Secretary 

Reagan, after consulting with county officials, to “prescribe rules to achieve and maintain 

the maximum degree of correctness, impartiality, uniformity and efficiency on the 

procedures for early voting and voting, and of producing, distributing, collecting, 

counting, tabulating and storing ballots.”  A.R.S. § 16-452(A).  These rules are prescribed 

in the Election Procedures Manual and have the force of law.  A.R.S. § 16-452(B)-(C).  

“Any person who does not abide by the Secretary of State’s rules is subject to criminal 

penalties,” Ariz. Libertarian Party, Inc. v. Bayless, 351 F.3d 1277, 1280 (9th Cir. 2003) 

(citing A.R.S. § 16-452(C)), and Attorney General Brnovich is authorized to prosecute 

such violations, A.R.S. § 16-1021.  Although county officials are responsible for 

physically counting ballots, they are not empowered to count or reject ballots at their 

discretion.  Rather, “[a]ll proceedings at the counting center shall be under the direction 

of the board of supervisors or other officer in charge of elections and shall be conducted 

in accordance with the approved instructions and procedures manual[.]”  A.R.S. § 16-

621(A). 

 Though the Court cannot require Secretary Reagan and Attorney General 
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Brnovich to physically count OOP ballots for races for which the voter was otherwise 

eligible to cast a vote, it can require them to prescribe such a procedure in the Election 

Procedures Manual, which county election officials then would be bound by law to 

follow.  Further, Attorney General Brnovich can ensure compliance with such a directive 

because he is authorized to prosecute county officials who violate it. 

 Likewise, Attorney General Brnovich is empowered to enforce state election laws 

like H.B. 2023.  He is not the only official with such authority; Attorney General 

Brnovich is authorized to enforce Arizona’s election laws “[i]n any election for state 

office, members of the legislature, justices of the supreme court, judges of the court of 

appeals or statewide initiative or referendum,” but in elections for “county, city or town 

office, community college district governing board, judge or a county, city, or town 

initiative or referendum,” that authority resides with “the appropriate county, city or town 

attorney[.]” A.R.S. § 16-1021.  But most elections will include statewide races and 

therefore Attorney General Brnovich likely will share enforcement authority in most 

circumstances.  Moreover, although Attorney General Brnovich might lack authority to 

direct the enforcement activities of county and municipal prosecutors, there is no reason 

to believe that these local law enforcement officials will attempt to enforce H.B. 2023 

should the Court declare it unconstitutional or unlawful under the VRA.

 Lastly, although there is no evidence that Secretary Reagan or other state or local 

elections officials play a direct role in the enforcement of H.B. 2023, Secretary Reagan 

has some indirect involvement in the law’s implementation by virtue of her responsibility 

for drafting the Election Procedures Manual.  If the Court were to enjoin H.B. 2023’s 

implementation and enforcement, the Election Procedures Manual would need to reflect 

as much. 

B.  Effect of Preliminary Appellate Proceedings 

On September 23, 2016, the Court denied Plaintiffs’ motion to preliminarily 

enjoin enforcement of H.B. 2023.  (Doc. 204.)  On October 4, 2016, the Court also 

denied Plaintiffs’ motion to preliminary enjoin enforcement of H.B. 2023 pending 

Case 2:16-cv-01065-DLR   Document 416   Filed 05/10/18   Page 18 of 83  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 18 of 3218



- 19 - 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Plaintiffs’ appeal of the Court’s September 23 order.  (Doc. 213.)  Plaintiffs thereafter 

moved the Ninth Circuit Court of Appeals for an injunction pending appeal, which was 

denied by a three-judge motions panel.  Later, on October 28, 2016, a divided three-judge 

merits panel affirmed the Court’s order denying Plaintiffs’ preliminary injunction motion.  

Chief Judge Thomas dissented.   

 On November 2, 2016, a majority the Ninth Circuit’s non-recused active judges 

voted to rehear the case en banc.  Two days later, a majority of the en banc panel voted to 

preliminarily enjoin enforcement of H.B. 2023 pending the panel’s rehearing, essentially 

for the reasons provided in Chief Judge Thomas’ dissent.6  This preliminary injunction 

was short-lived, however, as the United States Supreme Court stayed the order on 

November 5, 2016, pending the Ninth Circuit’s final disposition of the appeal. 

 In light of this history, the parties disagree over the effect that Chief Judge 

Thomas’ dissent should have on the Court’s post-trial analysis.  As explained during the 

final pretrial conference, although the Court has considered Chief Judge Thomas’ dissent, 

the Court is not bound by its factual analysis.  To date, all appellate proceedings have 

occurred at the preliminary injunction stage on a less developed factual record.  Findings 

and conclusions rendered at the preliminary injunction stage are just that—preliminary.  

They do not necessarily preclude the Court from making different findings or conclusions 

after thorough factual development and a full trial on the merits.  Accordingly, although 

the Court is mindful of Chief Judge Thomas’ critiques and their preliminary adoption by 

a majority of the en banc panel, the Court is not bound to make identical findings and 

conclusions as those made at a preliminary phase of the litigation. 

 And with that, the Court proceeds to the merits. 

V.  FIRST AND FOURTEENTH AMENDMENTS7

                                              6  The en banc panel technically issued a stay of the Court’s order denying 
Plaintiffs’ preliminary injunction motion, but the stay had the practical effect of an 
injunction pending appeal. 7 Because Plaintiffs challenge state election laws, their claims technically arise 
under the Fourteenth Amendment, which applies the First Amendment’s protections 
against states and their political subdivisions.  See City of Ladue v. Gilleo, 512 U.S. 43, 
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 “[T]he Constitution of the United States protects the right of all qualified citizens 

to vote, in state as well as in federal elections.”  Reynolds v. Sims, 377 U.S. 533, 554 

(1964).  Relatedly, the First and Fourteenth Amendments protect the right of the people 

to associate for political purposes.  Tashjian v. Republican Party of Conn., 479 U.S. 208, 

214 (1986).  “It does not follow, however, that the right to vote in any manner and the 

right to associate for political purposes . . . are absolute.”  Burdick v. Takushi, 504 U.S. 

428, 433 (1992).  Rather, the Constitution empowers states to regulate the “Times, Places 

and Manner of holding Elections for Senators and Representatives,” U.S. Const. art. I, § 

4, cl. 1, and states retain “control over the election process for state offices,” Tashjian,

479 U.S. at 217.  “Common sense, as well as constitutional law, compels the conclusion 

that government must play an active role in structuring elections.”  Burdick, 504 U.S. at 

433.  “[A]s a practical matter, there must be a substantial regulation of elections if they 

are to be fair and honest and if some sort of order, rather than chaos, is to accompany the 

democratic processes.”  Storer v. Brown, 415 U.S. 724, 730 (1974). 

 Like an individual’s voting and associational rights, however, a state’s power to 

regulate elections is not absolute; it is “subject to the limitation that [it] may not be 

exercised in a way that violates other . . .  provisions of the Constitution.”  Williams v. 

Rhodes, 393 U.S. 23, 29 (1968); see Wash. State Grange v. Wash. State Republican 

Party, 552 U.S. 442, 451 (2008).  But because all election regulations “invariably impose 

some burden upon individual voters,” Burdick, 504 U.S. at 433, “not every voting 

regulation is subject to strict scrutiny,” Pub. Integrity Alliance, Inc. v. City of Tucson, 836 

F.3d 1019, 1024 (9th Cir. 2016). 

Instead, . . . a more flexible standard applies.  A court 
considering a challenge to a state election law must weigh 
“the character and magnitude of the asserted injury to the 
rights protected by the First and Fourteenth Amendments that 
the plaintiff seeks to vindicate” against “the precise interests 
put forward by the State as justifications for the burden 
imposed by its rule,” taking into consideration “the extent to 
which those interests make it necessary to burden the 

                                                                                                                                                  
45 n.1 (1994).  
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plaintiff's rights.” 

Burdick, 504 U.S. at 434 (quoting Anderson v. Celebrezze, 460 U.S. 780, 789 (1983)).  

This framework commonly is referred to as the Anderson/Burdick test, after the two 

Supreme Court decisions from which it derives.   

 Under this framework, the degree to which the Court scrutinizes “the propriety of 

a state election law depends upon the extent to which a challenged regulation burdens 

First and Fourteenth Amendment rights.”  Id.  A law that imposes severe burdens is 

subject to strict scrutiny, meaning it must be narrowly tailored to serve a compelling state 

interest. Id.  “Regulations imposing . . . [l]esser burdens, however, trigger less exacting 

review, and a State’s ‘important regulatory interests’ will usually be enough to justify 

‘reasonable, nondiscriminatory restrictions.’”  Timmons v. Twin Cities Area New Party,

520 U.S. 351, 358 (1997) (quoting Burdick, 504 U.S. at 434); see also Pub. Integrity 

Alliance, 836 F.3d at 1024 (“Applying these precepts, ‘[w]e have repeatedly upheld as 

‘not severe’ restrictions that are generally applicable, evenhanded, politically neutral, and 

protect the reliability and integrity of the election process.’” (quoting Dudum v. Arntz,

640 F.3d 1098, 1106 (9th Cir. 2011)).  Additionally, when applying Anderson/Burdick,

the Court considers the state’s election regime as a whole, including aspects that mitigate 

the hardships that might be imposed by the challenged provisions.  See Ohio Democratic 

Party v. Husted, 834 F.3d 620, 627 (6th Cir. 2016); see also Crawford v. Marion Cty. 

Election Bd., 553 U.S. 181, 199 (2008) (considering mitigating aspects of Indiana’s 

election laws).

A.  Application to H.B. 2023 

  1.  Burden on Voting Rights

At most, H.B. 2023 minimally burdens Arizona voters as a whole.  In fact, the vast 

majority of Arizona voters are unaffected by the law.  Although voting by early mail 

ballot has steadily increased in Arizona, in any given election there remains a subset of 

voters who choose to vote in person, either early at a designated early voting site or on 

Election Day.  In-person voters are not impacted by limitations on who may collect early 
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mail ballots.  For example, 2,323,579 registered voters cast ballots during the 2012 

general election.  (Ex. 543 at 2.)  Of these, 1,542,855 submitted early mail ballots, over 

99 percent of which were counted.  (Ex. 95 at 17.)  Thus, roughly a third of all Arizonans 

voted in person during the 2012 general election.  Similarly, approximately 80 percent of 

the 2,661,497 Arizonans who voted during the 2016 general election cast an early ballot, 

meaning about 20 percent voted in person on Election Day.  (Tr. 1925; Ex. 543.)  H.B. 

2023 has no impact on these voters. 

 Further, even under a generous interpretation of the evidence, the vast majority of 

voters who choose to vote early by mail do not return their ballots with the assistance of a 

third-party collector who does not fall within H.B. 2023’s exceptions.  There are no 

records of the numbers of voters who, in any given election, return their ballots with the 

assistance of third parties.  The ADP collected “a couple thousand” ballots in 2014.  

(Tameron Dep. 52:12-17.)  According to Secretary Reagan, community advocate Randy 

Parraz testified before the Arizona Senate Elections Committee that he had once collected 

4,000 ballots.  (Regan Dep. 101:12-21.)  During closing argument, the Court asked 

Plaintiffs’ counsel for his best estimate of the number of voters affected by H.B. 2023 

based on the evidence at trial, to which he responded: “Thousands . . . but I don’t have a 

precise number of that.”  (Tr. 2268.)  An estimate of “thousands” offers little guidance for 

determining where, on the scale of 1,000 to 999,999, the number falls, but the evidence 

and Counsel’s response suggests that possibly fewer than 10,000 voters are impacted. 

 Purely as a hypothetical, if the Court were to draw the unjustified inference that 

100,000 early mail ballots were collected and returned by third parties during the 2012 

general election, that estimate would leave over 1.4 million early mail ballots that were 

returned without such assistance.  The point, of course, is that H.B. 2023’s limitations 

have no effect on the vast majority of voters who vote by early mail ballot because, even 

under generous assumptions, relatively few early voters give their ballots to individuals 

who would be prohibited by H.B. 2023 from possessing them.   

 On its face, H.B. 2023 is generally applicable and does not increase the ordinary 
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burdens traditionally associated with voting.  The law merely limits who may possess, 

and therefore return, a voter’s early mail ballot.  Early voters may return their own 

ballots, either in person or by mail, or they may entrust a family member, household 

member, or caregiver to do the same.  Thus, the burden H.B. 2023 imposes is the burden 

of traveling to a mail box, post office, early ballot drop box, any polling place or vote 

center (without waiting in line), or an authorized election official’s office, either 

personally or with the assistance of a statutorily authorized proxy, during a 27-day early 

voting period.8   

 Even with H.B. 2023’s limitations, the burden on early voters to return their early 

mail ballots is less severe than the burden on in-person voters, who must travel to a 

designated polling place or vote center on Election Day, often necessitating taking time 

off work and waiting in line.  Indeed, the burden on early mail voters is less severe even 

than the burden on early in-person voters, who must travel to a designated early voting 

location during the 27-day early voting period.  Plaintiffs do not contend that the more 

onerous travel required of in-person voters is unconstitutionally burdensome, nor would 

the law support such an argument.

 For example, in Crawford the Supreme Court considered whether Indiana’s voter 

identification law, which required in-person voters to present photo identification, 

unconstitutionally burdened the right to vote.  553 U.S. at 185.  A voter who had photo 

identification but was unable to present it on Election Day, or a voter who was indigent 

                                              8 Throughout this case, Plaintiffs have conflated the burden imposed by H.B. 2023 
with the circumstances that might make that burden harder to surmount for certain voters.  
That is, Plaintiffs conflate the burden with its severity.  For example, during closing 
argument the Court asked Plaintiffs’ counsel to summarize the precise burdens that H.B. 
2023 imposes.  (Tr. 2262.)  Counsel responded that the burdens include lack of mail 
access, inadequate transportation, disabilities, low education attainment, and residential 
instability.  (Tr. 2263.)  But H.B. 2023 does not impose these conditions on any voter.  
The sole burden H.B. 2023 imposes is the burden of traveling to a mail box, post office, 
early ballot drop box, polling place or vote center, or authorized election official’s office, 
either personally or with authorized assistance, during a 27-day early voting period.  The 
socioeconomic circumstances cited by Plaintiffs might explain why this process is more 
difficult for some voters than others, but those circumstances are not themselves the 
burden imposed by the challenged law. 
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or had a religious objection to being photographed, could cast a provisional ballot, which 

then would be counted if the voter traveled to the circuit court clerk within ten days after 

the election and either presented photo identification or executed an affidavit.  Id. at 185-

86. 

 In his controlling opinion upholding the constitutionality of the challenged law, 

Justice Stevens explained “[t]he burdens that are relevant to the issue before us are those 

imposed on persons who are eligible to vote but do not possess a current photo 

identification that complies with the requirements of” the challenged law.  Id. at 198.  

The Court characterized these burdens as “the inconvenience of making a trip to the 

[Indiana Bureau of Motor Vehicles], gathering the required documents, and posing for a 

photograph,” to obtain the required identification, and concluded that this process “does 

not qualify as a substantial burden on the right to vote, or even represent a significant 

increase over the usual burdens of voting.”9 Id.  The Court also reasoned that “[t]he 

severity of that burden is . . . mitigated by the fact that, if eligible, voters without photo 

identification may cast provisional ballots that will ultimately be counted,” although to do 

so voters would need to make two trips: one to vote in the first instance and another to the 

circuit court clerk’s office. Id. at 199. 

 At most, H.B. 2023 requires only that early mail voters make the first trip 

described in Crawford—the trip to vote.  Further, the trip H.B. 2023 requires voters to 

make is less burdensome because an Arizona early mail voter has 27 days in which to 

make it, can choose between traveling to the nearer and most convenient of either a 

personal mailbox, post office, early ballot drop box, polling place or vote center, or 

authorized election official’s office, and can have a family member, household member, 

or caregiver make the trip on her behalf.  Voting early by mail in Arizona is far easier 

than traditional, in-person voting on Election Day, and if laws that do not “represent a 

                                              9 The Supreme Court did not characterize the burdens imposed by Indiana’s photo 
identification law as the circumstances of particular voters that made it harder to obtain 
the required identification.  Rather, those conditions informed the analysis of the severity 
of the burden on discrete subgroups. 
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significant increase over the usual burdens of voting” do not severely burden the 

franchise, id. at 198, it is illogical to conclude that H.B. 2023 imposes a severe burden on 

Arizona voters.   

 For these reasons, Plaintiffs’ Fourteenth Amendment challenge is best understood 

as follows: H.B. 2023 has no impact on the vast majority of Arizona voters, but its 

limitations on who may return a voter’s early mail ballot present special difficulties for a 

small subset of socioeconomically disadvantaged voters.  When evaluating the severity of 

burdens imposed by a challenged law, “courts may consider not only a given law’s 

impact on the electorate in general, but also its impact on subgroups, for whom the 

burden, when considered in context, may be more severe.”  Pub. Integrity Alliance, 836 

F.3d at 1024 n.2 (citing Crawford, 553 U.S. at 199-203, 212-17 (Souter, J., dissenting)).  

But to do so, the challengers must present sufficient evidence to enable the court to 

quantify the magnitude of the burden imposed on the subgroup.  Id.; see also Ne. Ohio 

Coal. for the Homeless v. Husted, 837 F.3d 612, 631-32 (6th Cir. 2016) (explaining that, 

even under this “more liberal approach to burden measuring,” the record must contain 

“quantifiable evidence from which an arbiter could gauge the frequency with which this 

narrow class of voters has been or will become disenfranchised as a result of” the 

challenged law).    

 Thus, in Crawford the Supreme Court acknowledged that Indiana’s voter 

identification law might place “a somewhat heavier burden . . . on a limited number of 

persons,” such as “elderly persons born out of State, who may have difficulty obtaining a 

birth certificate; persons who because of economic or other personal limitations may find 

it difficult either to secure a copy of their birth certificate or to assemble the other 

required documentation to obtain a state-issued identification; homeless persons; and 

persons with a religious objection to being photographed.”  553 U.S. at 199.  But the 

Court declined to consider these burdens because “on the basis of the evidence in the 

record it [was] not possible to quantify either the magnitude of the burden on this narrow 

class of voters or the portion of the burden imposed on them that [was] fully justified.”  
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Id. at 200.

 Like in Crawford, this Court has insufficient evidence from which to measure the 

burdens on discrete subsets of voters.  The Court cannot quantify with any degree of 

certainty “the number of registered voters” who, in past elections, returned early mail 

ballots with the assistance of ballot collectors who do not fall within H.B. 2023’s 

exceptions. Id. at 200.  The Court therefore cannot determine how frequently voters will 

be impacted by H.B. 2023’s limitations.  And of the nebulous “thousands” who, in past 

elections, have entrusted their ballots to third parties, there is insufficient “concrete 

evidence” for the Court to gauge the magnitude of that burden or the portion of it that is 

justified.  Id. at 201.  Stated differently, it is not enough to know roughly how many 

voters have used ballot collection services—which, in any event, the Court cannot 

determine on this record.  The Court also needs to know why voters used these services 

so that it may determine whether those voters did so out of convenience or personal 

preference, as opposed to meaningful hardship, and whether other aspects of Arizona’s 

election system adequately mitigate those burdens. 

 The evidence available largely shows that voters who have used ballot collection 

services in the past have done so out of convenience or personal preference, or because of 

circumstances that Arizona law adequately accommodates in other ways.  Joseph Larios, 

a community advocate who has collected ballots in past elections, testified that in his 

experience returning early mail ballots presents special challenges for communities that 

lack easy access to outgoing mail services; the elderly, homebound, and disabled voters; 

socioeconomically disadvantaged voters who lack reliable transportation; voters who 

have trouble finding time to return mail because they work multiple jobs or lack childcare 

services; and voters who are unfamiliar with the voting process and therefore do not vote 

without assistance or tend to miss critical deadlines.  (Tr. 416-26, 432-39.) 

 As to this latter category of voters who, due either to forgetfulness or unfamiliarity 

with the voting process, choose not to vote or neglect to mail their ballots in time for 

them to reach the county recorder by 7:00 p.m. on Election Day, H.B. 2023 does not 
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impose a severe burden.  Remembering relevant election deadlines “does not qualify as a 

substantial burden on the right to vote, or even represent a significant increase over the 

usual burdens of voting.”  Crawford, 553 U.S. at 198.  Moreover, nothing in H.B. 2023 

prohibits Plaintiffs or other organizations from educating voters and offering assistance in 

understanding and completing a ballot.    

 As for the other types of voters Larios identified, Arizona accommodates many of 

the circumstances that tend to make voting in general (and not just early mail voting) 

more difficult for them.  For example, all counties must provide special election boards 

for voters who cannot travel to a polling location because of an illness or disability.  

A.R.S. § 16-549.  If an ill or disabled voter timely requests an accommodation, the 

county recorder must arrange for a special election board to deliver a ballot to the voter in 

person.  Although relatively few voters are aware of this service (Tr. 864-65), nothing in 

H.B. 2023 prevents Plaintiffs from educating voters about the special election board 

option and assisting them in making those arrangements.  Arizona also allows curbside 

voting at polling places, where election officials will go out to a vehicle to assist voters as 

necessary.10

 For working voters, Arizona law requires employers to give an employee time off 

to vote if the employee is scheduled to work a shift on Election Day that provides fewer 

than three consecutive hours between either the opening of the polls and the beginning of 

the shift, or the end of the shift and the closing of the polls.  A.R.S. § 16-402.  An 

employer is prohibited from penalizing an employee for exercising this right.  If voters 

nonetheless feel uncomfortable requesting time off, they have a 27-day window to vote in 

person at an on-site early voting location.  Additionally, even under H.B. 2023 voters 

with transportation difficulties or time limitations may entrust their early ballots to family 

                                              10 It is of no moment that entrusting a ballot to a volunteer is relatively more 
convenient than arranging a special election board.  In Crawford, voting without the 
required identification certainly would have been easier than voting provisionally and 
then travelling to the circuit court clerk’s office within ten days.  Nonetheless, the 
controlling opinion found this option to be an adequate mitigating alternative.
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members, household members, caregivers, or elections officials.

 The testimony of individual voters who have used ballot collection services in past 

elections largely confirms that H.B. 2023 does not impose significant burdens.  Five 

voters testified at trial about their personal experiences with ballot collectors: Nellie Ruiz, 

Carolyn Glover, Daniel Magos, Carmen Arias, and Marva Gilbreath.  None of these 

voters would be severely burdened by H.B. 2023’s limitations. 

 Ruiz, a 71-year-old early mail voter in Phoenix, testified that she typically asks her 

neighbor to return her ballot because her rheumatoid arthritis and deteriorating eyesight 

make it difficult for her to return it personally.  Ruiz lives with her adult son and 

daughter-in-law.  Although Ruiz has a personal mailbox, she prefers not to mail 

important documents, like bill payments and ballots.  Instead, her son delivers her bill 

payments whenever he delivers his own mail.  Ruiz testified that she preferred to give her 

ballot to her neighbor because she “didn’t want to impose on [her] children,” but could 

not explain why her son could not return her ballot the same way he returns her bills, or 

why asking him to deliver a ballot was any more of an imposition than asking him to 

deliver her bills.  Ruiz also was not aware that her son could drop off her ballot when he 

goes to the polls to vote in person.  Ruiz testified that she was not able to give her early 

mail ballot to her neighbor during the 2016 general election because of H.B. 2023.  

Nonetheless, Ruiz successfully returned her ballot by mailing it from her home mailbox.  

(Tr. 93-96, 98-100, 102-103, 111.)   

 H.B. 2023 does not burden voters like Ruiz.  She admittedly was able to mail her 

ballot in 2016 without relying on her neighbor and lives with her adult son who is capable 

of returning her ballots, either by mail the same way he returns her bill payments, or at a 

polling place when he votes in person.

 Glover, a retired voter with mobility issues who resides in a senior citizens 

apartment complex in Phoenix, testified that prior to the 2016 general election persons 

affiliated with the Democratic Party would collet her early mail ballot.  Glover initially 

testified that her sister returned her ballot for her during the 2016 election, but on cross-
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examination Glover claimed her ballot was returned by her “sister from church,” rather 

than a family member.  Glover testified that her apartment building has outgoing mail, 

but the slots are too small for the ballot.  Although a postal worker collects mail at the 

building, Glover sometimes forgets to give the postal worker her outgoing mail.  Glover 

testified that others in the community have caregivers, but that she would not feel 

comfortable giving her ballot to a caregiver.  Glover also testified that she was unaware 

she could request to vote via a special election board.  (Tr. 222-25, 228-230, 232-33.)  

 H.B. 2023 does not severely burden voters like Glover, who admittedly can hand 

her ballot to a postal worker, provided she remembers to do so.  Further, if Glover’s 

mobility issues make it difficult for her to travel to a post office, she can request to vote 

via a special election board.  Nothing in H.B. 2023 prevents volunteers from the 

Democratic Party from assisting her with making those arrangements. 

 Magos is a 72-year-old Phoenix resident who prefers to vote by mail.  He has a 

home mailbox but prefers not to use it to send important items because his mailbox has 

been tampered with in the past.  Magos once gave his ballot to a collector because a flood 

impacted his home and he did not want to leave his wife alone.  But in most elections, he 

either takes his ballot to the post office or drops it off at a polling place.  Magos is 

capable of driving to a polling place and voting in person, and he has family members 

who could return his ballot if he found himself in need of such a service, though he 

testified that he “would hate to burden them with one more duty” because “they already 

do enough for” him.  Magos successfully voted in 2016, even though H.B. 2023 was in 

effect.  (Tr. 235, 238-40, 242, 247, 250.) 

 Arias is a registered voter in Phoenix who testified that she once gave her ballot to 

a collector because her vehicle had broken down.  Additionally, Arias voted by early 

ballot in the 2016 presidential preference and general elections by driving to Democratic 

Party headquarters and dropping her voted early ballots off there, presumably so 

volunteers could later deliver those ballots to an appropriate destination.  Although Arias 

testified that the postal service in her neighborhood is unreliable, she did not explain why 
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she could drive her ballots to Democratic Party headquarters but not to a post office, early 

ballot drop box, polling location, or elections office.  (Tr. 1166-68, 1173.)

 The only early mail voter who testified that she did not vote during the 2016 

general election was Gilbreath, a 72-year-old Laveen resident.  Gilbreath testified that she 

has mobility issues due to her arthritis.  During the 2014 election, Gilbreath gave her 

early mail ballot to a friend because she waited too long to mail it.  Gilbreath voted in the 

2016 presidential preference election by mailing her early ballot herself.  She received an 

early mail ballot for the general election but did not return it because she waited too long 

to mail it and was not sure where to go to deliver it in person.  Thus, Gilbreath has access 

to a mailbox; she simply must remember to timely mail her ballot.11  (Tr. 128, 130, 133, 

135, 142.)

 In addition to these voters, Plaintiffs designated for admission portions of the 

deposition testimony of Victor Vasquez, who said that he suffered a heart attack during 

the 2014 general election and asked a hospital nurse to return his early ballot for him, but 

she refused.  Accordingly, he checked himself out of the hospital on Election Day and 

had a friend drive him to a polling place, where he cast a provisional ballot that 

ultimately was not counted because Vasquez was not in his assigned precinct.  (Vasquez 

Dep. 15:18-18:13; 25:7-25.)  The Court has concerns about the credibility of Vasquez’s 

account.  If Vasquez had already completed an early mail ballot, it is not clear why he 

completed an entirely new, provisional ballot at the polling place rather than simply drop 

off the early ballot he previously completed.  Vasquez also stated that in a prior election 

he gave his ballot to a friend to mail at the post office because he does not trust the 

outgoing mail service where he lives, but he did not explain whether he easily can go to 

the post office on his own. 

 In sum, though for voters like those who testified at trial H.B. 2023 might have 

                                              11 Plaintiffs do not challenge Arizona’s requirement that early mail ballots be 
received by the county recorder by 7:00 p.m. on Election Day, which appears to cause 
more problems for voters than H.B. 2023’s limitations on ballot collection. 
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eliminated a preferred or convenient way of returning an early mail ballot, it does not 

follow that what H.B. 2023 expects them to do instead is burdensome. The Constitution 

does not demand “recognition and accommodation of such variable personal preferences, 

even if the preferences are shown to be shared in higher numbers by members of certain 

identifiable segments of the voting public.”   Ohio Democratic Party, 834 F.3d at 630.  

Nor does it require states to prioritize voter convenience above all other regulatory 

considerations. Id. at 629.  H.B. 2023 has no impact on the vast majority of Arizona 

voters, and the Court lacks sufficient evidence to assess whether the law imposes a more 

severe burden for discrete subsets of voters.  The evidence that was adduced at trial, 

however, indicates that, for many, ballot collection is used out of convenience and not 

because the alternatives are particularly difficult. 

2.  Burden on Associational Rights 

 In Count V of their Second Amended Complaint, Plaintiffs alleged that H.B. 2023 

unjustifiably infringes upon Plaintiffs’ associational rights, as distinct from voting rights.  

(Doc. 233 ¶¶ 112-115.)  The parties’ joint proposed pretrial order, however, does not 

include this claim as a contested issue of fact and law.  Instead, the proposed pretrial 

order states that Plaintiffs challenge H.B. 2023 under the Fourteenth Amendment only 

“because it imposes burdens on voters that outweigh the state’s interest in this policy.”  

(Doc. 360 at 7.)  Although Plaintiffs’ pretrial brief asserts that H.B. 2023 “infringes on 

the right to associate,” it does not elaborate further on the issue.  (Doc. 359 at 6.)  

Moreover, Plaintiffs’ proposed findings of fact and conclusions of law contain no 

proposed factual findings or legal conclusions regarding H.B. 2023’s impact on 

associational rights.  (Doc. 362 ¶ 131.)  Defendants did not brief the associational rights 

issue because, based on the parties’ joint description of contested issues in the joint 

proposed pretrial order, they understood that Plaintiffs would not be seeking to prove that 

claim at trial.  (Doc. 356 at 11 n.6.)  Plaintiffs did not seriously advance this issue at trial, 

though when asked whether the claim still is at issue, Plaintiffs’ responded affirmatively 

and explained that the claim is “part and parcel of our Anderson/Burdick claim.”  (Tr. 
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1500.)

 To the extent this claim has not been abandoned, Plaintiffs have offered no 

evidence or argument that would lead the Court to deviate from the conclusion it reached 

at the preliminary injunction stage, where Plaintiffs argued that H.B. 2023 burdens the 

associational rights of groups that encourage and facilitate voting through ballot 

collection.  (Doc. 85 at 16-18.)  The Anderson/Burdick framework applies to Plaintiff’s 

First Amendment claim.  Timmons, 520 U.S. at 358.  As the party invoking the First 

Amendment’s protection, however, Plaintiffs bear the additional, threshold burden of 

proving that it applies.  See Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 293 

n.5 (1984). 

 Conduct, such as collecting a ballot, is not “speech” for purposes of the First 

Amendment simply because “the person engaging in the conduct intends thereby to 

express an idea.”  U.S. v. O’Brien, 391 U.S. 367, 376 (1968).  Rather, the First 

Amendment extends “only to conduct that is inherently expressive.”  Rumsfeld v. Forum 

for Acad. & Institutional Rights, Inc., 547 U.S. 47, 66 (2006).  The Court continues to 

find persuasive the Fifth Circuit’s opinion in Voting for Am. v. Steen, 732 F.3d 382 (5th 

Cir. 2013), which considered a challenge to various Texas laws that regulated the receipt 

and delivery of completed voter registration applications.  The Fifth Circuit rejected the 

argument that collecting and delivering voter registration applications were inherently 

expressive activities protected by the First Amendment.  Id. at 392.  In doing so, the court 

agreed that “some voter registration activities involve speech—‘urging’ citizens to 

register; ‘distributing’ voter registration forms; ‘helping’ voters fill out their forms; and 

‘asking’ for information to verify registrations were processed successfully.”  Id. at 389.  

It determined, however, that “there is nothing inherently expressive about receiving a 

person’s completed [voter registration] application and being charged with getting that 

application to the proper place.”  Id. at 392 (internal quotation and citation omitted).  

Likewise, though many GOTV activities involve First Amendment protected activity, 

there is nothing inherently expressive or communicative about collecting a voter’s 
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completed early ballot and delivering it to the proper place. 

 Moreover, assuming that H.B. 2023 implicates protected associational rights, it 

does not impose severe burdens.  Nothing in H.B. 2023 prevents Plaintiffs from 

encouraging, urging, or reminding people to vote, informing and reminding them of 

relevant election deadlines, helping them fill out early ballots or request special election 

boards, or arranging transportation to on-site early voting locations, post offices, county 

recorder’s offices, or polling places.  See id. at 393 (noting that voter registration 

volunteers remained “free to organize and run the registration drive, persuade others to 

register to vote, distribute registration forms, and assist others in filling them out”); 

League of Women Voters of Fla. v. Browning, 575 F. Supp. 2d 1298, 1322 (S.D. Fla. 

2008) (“[The challenged law] does not place any restrictions on who is eligible to 

participate in voter registration drives or what methods or means third-party voter 

registration organizations may use to solicit new voters and distribute registration 

applications.  Instead, [it] simply regulates an administrative aspect of the electoral 

process—the handling of voter registration applications by third-party voter registration 

organizations after they have been collected from applications.”).  H.B. 2023 merely 

regulates who may possess, and therefore return, another’s early ballot.  Accordingly, 

H.B. 2023 no more than minimally burdens Plaintiffs’ associational rights.

3.  Justifications

Because H.B. 2023 no more than minimally burdens Plaintiffs’ First and 

Fourteenth Amendment rights, Defendants must show only that it serves important 

regulatory interests.  Wash. State Grange, 552 U.S. at 452.  Defendants advance two 

justifications for H.B. 2023.  First, they claim that H.B. 2023 is a prophylactic measure 

intended to prevent absentee voter fraud by creating a chain of custody for early ballots 

and minimizing the opportunities for ballot tampering, loss, and destruction.  Second, 

Defendants argue that H.B. 2023 improves and maintains public confidence in election 

integrity.

 Fraud prevention and preserving public confidence in election integrity are facially 
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important state regulatory interests.  Purcell v. Gonzalez, 549 U.S. 1, 4 (2006) 

(“Confidence in the integrity of our electoral process is essential to the functioning of our 

participatory democracy.  Voter fraud drives honest citizens out of the democratic 

process and breeds distrust of our government.”); Eu v. S.F. Cty. Democratic Cent. 

Comm., 489 U.S. 214, 231 (1989) (“A State indisputably has a compelling interest in 

preserving the integrity of its election process.”); see also Crawford, 553 U.S. at 195 

(“There is no question about the legitimacy or importance of the State’s interest in 

counting only the votes of eligible voters. . . . While the most effective method of 

preventing election fraud may well be debatable, the propriety of doing so is perfectly 

clear.”).  Plaintiffs do not argue otherwise.  Instead, they argue that H.B. 2023 is 

unjustified because (1) there is no evidence of absentee voter fraud perpetrated by ballot 

collectors or of widespread public perception that ballot collection leads to fraud and (2) 

H.B. 2023 is not an appropriately tailored means of accomplishing Arizona’s objectives. 

 On the first point, there has never been a case of voter fraud associated with ballot 

collection charged in Arizona.  (Tr. 1682, 1981, 2198.)  Although three specific 

allegations of ballot collection voter fraud have been investigated in Arizona, none of the 

incidents resulted in a criminal prosecution.  (Tr. 834-37 1659, 1680-81, 2163-68, 2185-

87, 2202-05; Exs. 81, 372, 400.)  No specific, concrete example of voter fraud 

perpetrated through ballot collection was presented by or to the Arizona legislature 

during the debates on H.B. 2023 or its predecessor bills.  No Arizona county produced 

evidence of confirmed ballot collection fraud in response to subpoenas issued in this case, 

nor has the Attorney General’s Office produced such information.  (Ex. 44, 65.) 

 The Republican National Lawyers Association (“RNLA”) performed a study 

dedicated to uncovering cases of voter fraud between 2000 and 2011.  (Tr. 1868.)  The 

study found no evidence of ballot collection or delivery fraud, nor did a follow-up study 

through May 2015.  (Ex. 91 at 19-20.)  Although the RNLA reported instances of 

absentee ballot fraud, none were tied to ballot collection and delivery.  (Tr. 1368-69.)  

Likewise, the Arizona Republic conducted a study of voter fraud in Maricopa County and 
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determined that, out of millions of ballots cast in Maricopa County from 2005 to 2013, a 

total of 34 cases of fraud were prosecuted.  Of these, 18 involved a felon voting without 

her rights first being restored.  Fourteen involved non-Arizona citizens voting.  The study 

uncovered no cases of fraud perpetrated though ballot collection.  (Ex. 91 at 19.) 

 As for public perception of fraud, the legislative record contains no evidence of 

widespread public concern that ballot collectors were engaging in voter fraud.  (Ex. 91 at 

19.)  H.B. 2023’s sponsor, Representative Michelle Ugenti-Rita, was not aware of any 

polling data indicating that Arizonans lacked confidence in the State’s election system at 

the time she introduced the bill.  (Tr. 1805.) 

 Although there is no direct evidence of ballot collection fraud or of widespread 

public perception that ballot collection undermined election integrity, Arizona’s 

legislature is not limited to reacting to problems as they occur, nor is it required to base 

the laws it passes on evidence that would be admissible in court.  See Voting for Am., 732 

F.3d at 394 (explaining that states “need not show specific local evidence of fraud in 

order to justify preventative measures”).  A more exacting review of the evidence 

supporting Arizona’s concerns might be appropriate if H.B. 2023 severely burdened the 

franchise.  But because H.B. 2023’s burdens are at most minimal, the Court’s review is 

less exacting.  Timmons, 520 U.S. at 358. 

 For example, in Crawford the Supreme Court upheld Indiana’s voter identification 

requirement as a measure designed to prevent in-person voter fraud even though “[t]he 

record contain[ed] no evidence of any such fraud actually occurring in Indiana at any 

time in its history.”  553 U.S. at 195.  Similarly, in Munro v. Socialist Workers Party, the 

Supreme Court upheld a Washington law requiring all minor party candidates for partisan 

office to receive at least one percent of all votes cast during the primary election in order 

to appear on the general election ballot.  479 U.S. 189 (1986).  Washington argued that 

the law prevented voter confusion from ballot overcrowding by ensuring candidates 

appearing on the general election ballot had sufficient community support.  Id. at 194.  In 

upholding the law, the Supreme Court explained: “We have never required a State to 
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make a particularized showing of the existence of voter confusion, ballot overcrowding, 

or the presence of frivolous candidates prior to the imposition of reasonable restrictions 

on ballot access.” Id. at 194-95.  Rather, “[l]egislatures . . . should be permitted to 

respond to potential deficiencies in the electoral process with foresight rather than 

reactively[.]” Id. at 195; see also Lee v. Va. State Bd. of Elections, 188 F. Supp. 3d 577, 

609 (E.D. Va. 2016) (“Outlawing criminal activity before it occurs is not only a wise 

deterrent, but also sound public policy.”), aff’d, 843 F.3d 592 (4th Cir. 2016).

 Furthermore, many courts have recognized that absentee voting presents a greater 

opportunity for fraud.  See Crawford, 553 U.S. at 225 (Souter, J. dissenting) (noting that 

“absentee-ballot fraud . . . is a documented problem in Indiana”); Griffin v. Roupas, 385 

F.3d 1128, 1131 (7th Cir. 2004) (“Voting fraud . . . is facilitated by absentee voting.”); 

Qualkinbush v. Skubisz, 826 N.E.2d 1181, 1197 (Ill. App. Ct. 2004) (“It is evident that 

the integrity of the vote is even more susceptible to influence and manipulation when 

done by absentee ballot.”).  Indeed, mail-in ballots by their very nature are less secure 

than ballots cast in person at polling locations.  Accordingly, the Court finds that the

regulatory interests Arizona seeks to advance are important.   

 The question then becomes one of means-end tailoring.  Because H.B. 2023 does 

not impose severe burdens, it need not be narrowly tailored to achieve the State’s goals.  

Nevertheless, the Court still must take into consideration the extent to which Arizona’s 

important regulatory interests make it necessary to impose those minimal burdens.  

Burdick, 504 U.S. at 434 

 Plaintiffs contend that H.B. 2023 is not necessary because Arizona law already 

includes measures designed to ensure the security of early mail ballots, and because H.B. 

2023 is unlikely to be a useful tool to prevent or deter voter fraud or to preserve public 

confidence in election integrity.  For example, ballot tampering, vote buying, or 

discarding someone else’s ballot all were illegal prior to the passage of H.B. 2023.  

(Shooter Dep. 51:16-52:5.)  Arizona law has long provided that any person who 

knowingly collects voted or unvoted ballots and does not turn those ballots in to an 
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elections official is guilty of a class 5 felony.  A.R.S. § 16-1005.  Further, Arizona has 

long made all of the following class 5 felonies: “knowingly mark[ing] a voted or unvoted 

ballot or ballot envelope with the intent to fix an election;” “receiv[ing] or agree[ing] to 

receive any consideration in exchange for a voted or unvoted ballot;” possessing 

another’s voted or unvoted ballot with intent to sell; “knowingly solicit[ing] the 

collection of voted or unvoted ballots by misrepresenting [one’s self] as an election 

official or as an official ballot repository or . . . serv[ing] as a ballot drop off site, other 

than those established and staffed by election officials;” and “knowingly collect[ing] 

voted or unvoted ballots and . . . not turn[ing] those ballots in to an election official . . . or 

any . . . entity permitted by law to transmit post.”  A.R.S. §§ 16-1005(a)-(f).  The early 

voting process also includes a number of other safeguards, such as tamper evident 

envelopes and a rigorous voter signature verification procedure.  (Tr. 834-35, 1563-66, 

1752, 1878, 2209.)   

 Plaintiffs also note that, to the extent Arizona wanted to create a chain of custody 

for early ballots, the legislature rejected a less restrictive amendment to H.B. 2023 

proposed by Representative Ken Clark and Senator Martin Quezada, which would have 

allowed ballot collection if the collector issued a tracking receipt.  (Shooter Dep. at 

50:21-23; Ex. 91 at 12; Ex. 16 at 54.)  As enacted, H.B. 2023 is less effective at creating 

a chain of custody because it allows certain individuals to possess another’s voted early 

ballot but does not require a record of that collection.  (Reagan Dep. 83:25-85:20.)  H.B. 

2023 also is not enforced by county recorders. (Ex. 526 at 5 n.15; Ex. 75.)  Instead, 

county recorders will accept all ballots, even those returned by prohibited possessors 

under H.B. 2023. 

Plaintiffs raise fair concerns about whether, as a matter of public policy, H.B. 

2023 is the best way to achieve Arizona’s stated goals.  If H.B. 2023 severely burdened 

the franchise, and Arizona consequently was required to narrowly tailor the law to 

achieve compelling ends, Plaintiffs’ arguments would carry more weight.  But because 

H.B. 2023’s burdens are minimal, and the Court’s review consequently less exacting, 
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H.B. 2023’s means-end fit can be less precise. 

 Defendants contend that one of H.B. 2023’s purposes is to reduce the opportunity 

for early mail ballot fraud by limiting who may possess a voter’s early ballot.  They also 

use the term “fraud” broadly to encompass not just vote tampering, which is amply 

addressed by other provisions of Arizona law, but also early ballot loss or destruction.  

By limiting who may possess another’s early ballot, H.B. 2023 reasonably reduces 

opportunities for early ballots to be lost or destroyed. 

 Although Arizona’s legislature arguably could have addressed this concern 

through a more narrowly tailored, but also more complex, system of training and 

registering ballot collectors and requiring tracking receipts or other proof of delivery, the 

Constitution does not require Arizona to erect such a bureaucracy if the alternative it has 

chosen is not particularly burdensome.  Arizona reasonably chose to limit possession of 

early ballots to the voter herself, and to a handful of presumptively trustworthy proxies, 

such as family and household members.  Indeed, H.B. 2023 closely follows the 

recommendation of the bipartisan Commission on Federal Election Reform, chaired by 

former President Jimmy Carter and former Secretary of State James A. Baker III, which 

in 2005 wrote: 

Fraud occurs in several ways.  Absentee ballots remain the 
largest source of potential voter fraud. . . . Absentee balloting 
is vulnerable to abuse in several ways: . . . Citizens who vote 
at home, at nursing homes, at the workplace, or in church are 
more susceptible to pressure, overt and subtle, or to 
intimidation.  Vote buying schemes are far more difficult to 
detect when citizens vote by mail.  States therefore should 
reduce the risks of fraud and abuse in absentee voting by 
prohibiting “third-party” organizations, candidates, and 
political party activists from handling absentee ballots. 

Building Confidence in U.S. Elections § 5.2 (Sept. 2005) (“Carter-Baker Report”), 

available at https://www.eac.gov/assets/1/6/Exhibit%20M.PDF.12 Though it might not 

                                              12 The Carter-Baker Report was not offered into evidence by either party.  It was 
part of the record in Crawford, however, and the Supreme Court cited it favorably.  553 
U.S. at 193.  It also was cited favorably by Judge Bybee in his dissent from the en banc 
Ninth Circuit panel’s November 4, 2016 order temporarily enjoining enforcement of H.B. 
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be the most narrowly tailored provision, H.B. 2023 is one reasonable way to advance 

what are otherwise important state regulatory interests.  Accordingly, H.B. 2023 does not 

violate the First and Fourteenth Amendments.  

B.  Application to OOP Ballot Policy 

  1.  Burden on Voting Rights 

 Arizona consistently is at or near the top of the list of states that collect and reject 

the largest number of provisional ballots each election.  (Ex. 95 at 23-25.)  In 2012 alone 

“[m]ore than one in every five [Arizona in-person] voters . . . was asked to cast a 

provisional ballot, and over 33,000 of these—more than 5 percent of all in-person ballots 

cast—were rejected.  No other state rejected a larger share of its in-person ballots in 

2012.”  (Ex. 95 at 24-25.)  Interstate comparisons of provisional voting are complicated, 

however, because states use provisional ballots in different ways, and some states do not 

utilize provisional voting in any form.  For example, nationwide a much higher 

proportion of provisional votes are rejected for reasons not specified or because the voter 

voted in an incorrect jurisdiction, as compared to Arizona.  Moreover, the overall number 

of provisional ballots in Arizona, both as a percentage of the registered voters and as a 

percentage of the number of ballots cast, has consistently declined.

 One of the most frequent reasons that provisional ballots are rejected in Arizona is 

because they are cast OOP.  (Ex. 95 at 22-29.)  Arizona’s rejection of OOP ballots, 

however, has no impact on the vast majority of Arizona voters.  Early mail voting is the 

most popular method of voting in Arizona, accounting for approximately 80 percent of all 

ballots cast in the 2016 election.  Voters who cast early mail ballots are unaffected by 

Arizona’s policy to not count OOP ballots.  Likewise, this policy has no impact on voters 

                                                                                                                                                  
2023 pending en banc review of this Court’s order denying a preliminary injunction.  See 
Feldman v. Ariz. Sec. of State’s Office, 843 F.3d 366, 414 (9th Cir. 2016) (Bybee, J. 
dissenting).  The Court may take judicial notice of the Carter-Baker Report’s 
recommendations pursuant to Federal Rule of Evidence 201.  The Carter-Baker Report is 
a government document publicly available on the United States Election Assistance 
Commission’s website.  Though Plaintiffs might disagree with the Carter-Baker Report’s 
recommendations, their continued validity, or their relevance to this case, there is no 
question that this recommendation was made and is authentic. 
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in Graham, Greenlee, Cochise, Navajo, Yavapai, and Yuma counties, which have 

adopted the vote center model.        

 Moreover, the vast majority of in-person voters successfully vote in their assigned 

precincts, and OOP voting has consistently declined as a percentage of the total ballots 

cast in Arizona.  In the 2008 general election, Arizona voters cast 14,885 OOP ballots out 

of the 2,320,851 ballots cast statewide, meaning OOP ballots constituted 0.64 percent of 

all votes cast in that election.  In the 2012 general election, Arizona voters cast 10,979 

OOP ballots out of the 2,323,579 ballots cast statewide, accounting for 0.47 percent of all 

votes cast.  In that same election, 1,542,855 Arizona voters submitted early ballots, and 

more than 99 percent were counted.  In the 2016 general election, Arizona voters cast 

3,970 OOP ballots out of the 2,661,497 ballots cast statewide, representing 0.15 percent 

of all votes cast.  Since 2008, OOP voting during general presidential elections has 

declined 73 percent statewide, dropping from 14,885 in 2008 to 3,970 in the 2016 

election.  (Tr. 1927-32; Exs. 578, 581.)

 OOP voting has declined in midterm elections, as well.  In the 2010 general 

election, Arizona voters cast 4,919 OOP ballots out of the 1,750,840 ballots cast 

statewide, constituting 0.28 percent of all votes cast.  By comparison, in the 2014 general 

election, Arizona voters cast 3,582 OOP ballots out of the 1,537,671 ballots cast 

statewide, constituting 0.23 percent of all votes cast.  During this same period, the 

number of registered voters in Arizona increased as follows: 2,987,451 in 2008; 

3,146,418 in 2010; 3,124,712 in 2012; 3,235,963 in 2014; and 3,588,466 in 2016.  (Exs. 

577, 578.) 

 These trends also hold true at the county level.  For example, Maricopa County 

(Arizona’s most populous) has experienced a consistent decline in the number of OOP 

ballots, both in terms of raw numbers and as a percentage of the total ballots cast.  In the 

2008 general election, Maricopa County voters cast 9,159 OOP ballots out of the 

1,380,571 ballots cast countywide, accounting for 0.66 percent of the all votes cast.  In 

the 2012 general election, Maricopa County voters cast 7,529 OOP ballots out of the 
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1,390,836 ballots cast countywide, representing 0.54 percent of all votes.  In the 2016 

general election, Maricopa County voters cast 2,197 OOP ballots out of the 1,608,875 

ballots cast countywide, representing 0.14 percent of all votes cast.  Likewise, in the 2010 

general midterm election, Maricopa County voters cast 3,527 OOP ballots out of the 

1,004,125 ballots cast countywide, accounting for 0.35 percent of all votes.  In the 2014 

general election, Maricopa County voters cast 2,781 OOP ballots out of the 877,187 

ballots cast countywide, constituting 0.32 percent of all votes.  Between 2008 and 2016, 

Maricopa County had a staggering decrease of 76 percent in the raw number of OOP 

ballots.  During this same period, the number of registered voters in Maricopa County 

increased as follows: 1,730,886 in 2008; 1,851,956 in 2010; 1,817,832 in 2012; 

1,935,729 in 2014; and 2,161,716 in 2016.  (Exs. 579, 582.)

 Pima County (Arizona’s second most populous) also has experienced a consistent 

decline in OOP voting.  In the 2008 general election, Pima County voters cast 3,227 OOP 

ballots out of the 397,503 ballots cast countywide, accounting for 0.81 percent of all 

votes.  In the 2012 general election, Pima County voters cast 2,212 OOP ballots out of 

the 385,725 ballots cast countywide, accounting for 0.57 percent of all votes.  In the 2016 

general election, Pima County voters cast 1,150 OOP ballots out of the 427,102 ballots 

cast countywide, representing 0.27 percent of all votes.  As for Pima County midterm 

elections, in the 2010 general election Pima County voters cast 641 OOP ballots out of 

the 318,995 ballots cast countywide, or 0.20 percent of all votes. By comparison, in the 

2014 general election, Pima County voters cast just 371 OOP ballots out of the 274,449 

ballots cast countywide, constituting 0.14 percent of the total ballots.  The raw number of 

OOP ballots thus dropped by 64 percent in Pima County between 2008 and 2016.  During 

this same period, the number of registered voters in Pima County increased as follows: 

498,777 in 2008; 486,697 in 2010; 494,630 in 2012; 497,542 in 2014; and 544,270 in 

2016.  (Exs. 580, 583.)    

 In light of these figures, and much like their H.B. 2023 claim, Plaintiffs’ challenge 

to Arizona’s treatment of OOP ballots is best described as follows:  Arizona’s rejection of 
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OOP ballots has no impact on the vast majority of Arizona voters, though a small subset 

of voters is affected more often because of their special circumstances.  But Plaintiffs’ 

contention that Arizona’s rejection of OOP ballots severely burdens this small subset of 

voters is unavailing for two independent reasons. 

 First, Plaintiffs do not directly challenge the electoral practices actually 

responsible for higher rates of OOP voting.  For example, high rates of residential 

mobility are associated with higher rates of OOP voting.  Almost 70 percent of Arizonans 

have changed their residential address in the decade between 2000 and 2010, the second 

highest rate of any state.  The vast majority of Arizonans who moved in the last year 

moved to another address within their current city of residence and, compared with other 

states, Arizona has the second highest rate of within-city moves.  Most of these within-

city moves took place in Maricopa and Pima Counties.  (Ex. 95 at 11-12.)  Relatedly, 

rates of OOP voting are higher in neighborhoods where renters make up a larger share of 

householders.  (Ex. 96 at 41.)  One significant reason residential mobility tends to result 

in higher rates of OOP voting is because voters who move sometimes neglect to timely 

update their voter registration.  (See, e.g., Tr. 602-06.)  Relatedly, voters registered for 

PEVL who move and do not update their address information will not have their early 

ballot forwarded to their new address.  Arizona in-person voters are more likely to vote 

OOP if they have signed up for the PEVL and have moved.  (See, e.g., Tr. 124, 987-89.)  

 Additionally, changes in polling locations from election to election, inconsistent 

election regimes used by and within counties, and placement of polling locations all tend 

to increase OOP voting rates.  (Ex. 95 at 12-15, 26-27, 44-52, 54-58.)  In Maricopa 

County, between 2006 and 2008 at least 43 percent of polling locations changed from one 

year to the next.  Likewise, approximately 40 percent of Maricopa County’s active 

registered voters’ polling locations changed between 2010 and 2012.  Changes in 

Maricopa County polling locations and election regimes continued to occur in 2016, 

when Maricopa County experimented with 60 vote centers for the presidential preference 

election, then reverted to a precinct-based system with 122 polling locations for the May 
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special election, and then implemented over 700 assigned polling places in the August 

primary and November general elections.  The OOP voting rate was 40 percent higher for 

voters who had experienced such polling place changes.  (Ex. 95 at 14-15, 56-57.)  

Further, some individual voters testified that they arrived at an incorrect polling place but 

were not redirected by poll workers to the correct location, nor were the implications of 

casting a provisional ballot explained.  These voters stated that they would have gone to 

the correct polling location had they been so advised.  (Tr. 120, 265-66, 352-54, 493, 

935-36.)  

 Plaintiffs do not challenge as unconstitutional the manner in which Arizona and its 

counties allocate or relocate polling places, inform voters of their assigned precincts, or 

train poll workers. They do not challenge Arizona’s requirement that voters update their 

voter registrations after moving to a new address.  Nor do Plaintiffs challenge Arizona’s 

use of the precinct-based system, though the logical implication of their argument is that 

Arizona may utilize a precinct-based system but cannot enforce it as to races for which an 

OOP voter otherwise would be eligible to vote (usually so-called “top of the ticket” 

races).  (Tr. 1495-96.)  Instead, Plaintiffs challenge what Arizona does with OOP ballots 

after they have been cast.  But there is no evidence that it will be easier for voters to 

identify their correct precincts if Arizona eliminated its prohibition on counting OOP 

ballots.  Though the consequence of voting OOP might make it more imperative for 

voters to correctly identify their precincts, it does not increase the burdens associated 

with doing so.

 Second, the burdens imposed by precinct-based voting—a system which, again, 

Plaintiffs do not directly challenge—are not severe.  Precinct-based voting merely 

requires voters to locate and travel to their assigned precincts, which are ordinary burdens 

traditionally associated with voting.13 See Colo. Common Cause v. Davidson, No. 

                                              13 Plaintiffs again conflate the burdens imposed by the (indirectly) challenged 
practice with the socioeconomic circumstances that can make those burdens more 
difficult for certain subsets of voters to surmount.  Arizona’s precinct-based system does 
not impose residential instability, transportation difficulties, or informational deficits on 
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04CV7709, 2004 WL 2360485, at *14 (Colo. Dist. Ct. Oct. 18, 2004) (“[I]t does not 

seem to be much of an intrusion into the right to vote to expect citizens, whose judgment 

we trust to elect our government leaders, to be able to figure out their polling place.”); see 

also Serv. Emps. Int’l Union Local 1 v. Husted, 698 F.3d 341, 344 (6th Cir. 2012) 

(explaining that voters cannot be absolved “of all responsibility for voting in the correct 

precinct or correct polling place by assessing voter burden solely on the basis of the 

outcome—i.e., the state’s ballot validity determination”). 

 Moreover, Arizona does not make it needlessly difficult for voters to find their 

assigned precincts.  Indeed, a 2016 Survey of Performance of American Elections 

(“SPAE”) found that none of the survey respondents for Arizona reported that it was 

“very difficult” to find their polling places. By comparison, several other states had 

respondents who reported that it was very difficult to find their polling places.  The 2016 

SPAE also reported that approximately 94 percent of the Arizona respondents thought it 

was very easy or somewhat easy to find their polling places.  (Tr. 1350-51.) 

 In Arizona counties with precinct-based systems, voters generally are assigned to 

precincts near where they live, and county officials consider access to public 

transportation when assigning polling places.  (Tr. 1570-73.)  Arizona voters also can 

learn of their assigned precincts in a variety of ways.  (See Ex. 526 at 11-18.) 

 If precincts or polling places have been altered since the previous election, 

registered voters are sent a mailing informing them of this fact and of where their new 

polling places are located.  (Tr. 1575-76.)  State law requires that election officials send 

each household with a registered voter who is not on the PEVL a sample ballot at least 

eleven days prior to election day, A.R.S. § 16-510(C), which contains instructions and 

identifies their polling location.  (Doc. 361 ¶ 52.)  The Secretary of State’s Office 

operates several websites that make voter-specific polling place information available and 

                                                                                                                                                  
any voter.  These circumstances exist independent of the precinct-based system.  Instead, 
the precinct-based system imposes on voters the burden of locating and travelling to an 
assigned precinct, which might be more difficult for some voters to do because of their 
circumstances. 
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allow the Secretary’s staff to respond directly to voter inquiries.  The Secretary of State’s 

Office also mails a publicity pamphlet to voters, which includes information on how to 

locate their correct precincts. This information is provided in English and Spanish.  The 

Secretary also uses social media, town halls, and live events (such as county and state 

fairs) to register voters and answer questions.  

 In addition, several Arizona counties, including Maricopa and Pima Counties, 

operate online polling place locators that are available in English and Spanish.  Voters 

also can learn their assigned polling locations by calling the office of the county recorder 

for the county in which they reside.  Counties spread awareness about polling place 

locations and the consequences of OOP voting through news and social media.  This 

information is communicated in both English and Spanish.  Some counties—including 

the state’s most populous, Maricopa and Pima—post signs at polling places informing 

voters that OOP ballots will not be counted.  (Tr. 1586-88; Ex. 368.)  Poll workers also 

are trained to direct voters who appear at an incorrect polling location to their correct 

polling location and to notify such voters that their votes will not be counted if they vote 

with a provisional ballot at the wrong location.

 The Arizona Citizens Clean Elections Commission (“CCEC”) operates a website 

in English and Spanish that provides a tool for voters to determine their polling place. 

The CCEC also engages in advertising to help educate voters on where to vote.  Partisan 

groups, such as the ADP and political campaigns, also help educate voters on how to find 

their assigned polling places.  (Tr. 1575-76.)  

 In sum, Arizona’s rejection of OOP ballots has no impact on the vast majority of 

voters.  Although a small and ever-dwindling subset of voters still vote OOP, how 

Arizona treats OOP ballots after they have been cast does not make it difficult for these 

voters to find and travel to their correct precincts.  To the extent Plaintiffs’ claim may 

properly be considered as an indirect challenge to Arizona’s strictly enforced precinct-

based system, the burdens imposed on voters to find and travel to their assigned precincts 

are minimal and do not represent significant increases in the ordinary burdens 
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traditionally associated with voting.  Moreover, for those who find it too difficult to 

locate their assigned precinct, Arizona offers generous early mail voting alternatives.14

2.  Justifications 

 Weighing against the minimal burdens imposed by precinct-based voting are 

numerous important state regulatory interests.  Precinct-based voting serves an important 

planning function for Arizona counties by helping them estimate the number of voters 

who may be expected at any particular precinct, which allows for better allocation of 

resources and personnel. In turn, orderly administration of elections helps to increase 

voter confidence in the election system and reduces wait times.  (Tr. 1608-10, 1896-913.) 

Because elections involve many different overlapping jurisdictions, the precinct-based 

system also ensures that each voter receives a ballot reflecting only the races for which 

that person is entitled to vote.  Precincts must be created, and ballots printed, so that the 

residential address of every voter is connected to the correct assortment of local elected 

officials.  The system thus promotes voting for local candidates and issues and helps 

make ballots less confusing by not providing voters with ballots that include races for 

which they are not eligible to vote.  (Ex. 95 at 10; Doc. 361 ¶ 47.)   

 Indeed, other courts have recognized these numerous and significant advantages: 

[Precinct-based voting] caps the number of voters attempting 
to vote in the same place on election day; it allows each 
precinct ballot to list all of the votes a citizen may cast for all 
pertinent federal, state, and local elections, referenda, 
initiatives, and levies; it allows each precinct ballot to list 
only those votes a citizen may cast, making ballots less 
confusing; it makes it easier for election officials to monitor 
votes and prevent election fraud; and it generally puts polling 
places in closer proximity to voter residences. 

Sandusky Cty. Democratic Party v. Blackwell, 387 F.3d 565, 569 (6th Cir. 2004).  

 Plaintiffs do not quarrel with the importance or legitimacy of these interests or 

contest that precinct-based voting brings significant advantages.  Instead, they argue that 

                                              14 If a voter is capable of travelling to an incorrect precinct, she certainly is 
capable of mailing an early ballot.  Moreover, early mail voters may drop their ballots off 
at any polling place, even one to which they are not assigned. 

Case 2:16-cv-01065-DLR   Document 416   Filed 05/10/18   Page 46 of 83  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 46 of 3218



- 47 - 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Arizona need not reject OOP ballots in their entirety to accomplish these goals.  Plaintiffs 

contend that Arizona can just as easily accomplish these goals and reap these benefits by 

partially counting OOP ballots, accepting votes in races for which the voter is eligible to 

vote and rejecting votes in races for which the voter is not. 

 Counting OOP ballots is administratively feasible.  Twenty states partially count 

OOP ballots.  (Ex. 94 at 32-33.)  These include the neighboring states of California, Utah, 

and New Mexico.  Cal. Elec. Code §§ 14310(a)(3), 14310 (c)(3), 15350; Utah Code Ann. 

§ 20A-4-107(1)(b)(iii), 2(a)(ii), 2(c); N.M. Stat. Ann § 1-12-25.4(F); N.M. Admin. Code 

1.10.22.9(N).  Elections administrators in these and other states have established 

processes for counting only the offices for which the OOP voter is eligible to vote.  Some 

states, such as New Mexico, use a hand tally procedure, whereby a team of elections 

workers reviews each OOP ballot, determines the precinct in which the voter was 

qualified to vote, and marks on a tally sheet for that precinct the votes cast for each 

eligible office.  See N.M. Admin Code 1.10.22.9(H)-(N).  Other states, such as 

California, use a duplication method, whereby a team of elections workers reviews each 

OOP ballot, determines the precinct in which the voter was qualified to vote, obtains a 

new paper ballot for the correct precinct, and duplicates the votes cast on the OOP ballot 

onto the ballot for the correct precinct.  Only the offices that appear on both the OOP 

ballot and the ballot for the correct precinct are copied.  The duplicated ballot then is 

scanned through the optical scan voting machine and electronically tallied.  (Tr. 777-81.)

 Arizona has a similar duplication procedure that it uses to process certain types of 

ballots that cannot be read by an optical scan voting machine, such as ballots that are 

damaged, marked with the wrong color pen, or submitted to the county recorder by a 

military or overseas voter via facsimile.  (Tr. 1564-66; Ex. 455 at 177-78.)  Arizona also 

uses the duplication procedure to process some provisional ballots cast by voters who are 

eligible to vote in federal elections, but whom Arizona does not permit to vote in state 

elections.  (Ex. 455 at 187.)  This duplication procedure takes about twenty minutes per 

ballot.  (Tr. 1604-606.)
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 If strict scrutiny applied and Arizona were required to narrowly tailor its precinct 

enforcement to achieve compelling state interests, Plaintiffs’ critiques might carry more 

weight.  But in light of the minimal burdens associated with the precinct-based system, 

Arizona’s policy need not be the narrowest means of enforcement. 

 Moreover, Plaintiffs are incorrect that Arizona can accomplish all of its goals 

without its strict enforcement regime.  If voters in precinct-based counties can have their 

ballots counted for statewide and countywide races even if they vote in the wrong 

precinct, they will have far less incentive to vote in their assigned precincts and might 

decide to vote elsewhere. Other voters might incorrectly believe that that they can vote at 

any location and receive the correct ballot.  Voters might also be nefariously directed to 

vote elsewhere.  North Carolina, for example, has experienced a problem with “political 

organizations intentionally transporting voters to the wrong precinct.”  See N.C. State 

Conf. of the NAACP v. McCrory, 182 F. Supp. 3d 320, 461 (M.D.N.C. 2016) rev’d on 

other grounds, 831 F.3d 204 (4th Cir. 2016).  This, in turn, would undermine both the 

ability of Arizona counties to accurately estimate the number of voters who may be 

expected at any particular precinct and allocate appropriate resources and personnel, and 

Arizona’s goal of promoting voting for local candidates.  Consequently, if OOP ballots 

are partially counted in Arizona, candidates for local office will have to expend resources 

to educate voters on why it nevertheless is important to vote within their assigned 

precincts.  Moreover, requiring counties to review all OOP ballots for any given election 

and determine the specific contests in which each voter was eligible to vote would 

impose a significant financial and administrative burden on Maricopa and Pima Counties 

because of their high populations. 

 Plaintiffs’ requested relief essentially would transform Arizona’s precinct-based 

counties, including its two most populous, into quasi-vote-center counties.  But the vote-

center model is not appropriate for every jurisdiction.  Compared to precinct-based 

polling places, it can be difficult for counties to predict the number of voters at each vote 

center.   Consequently, vote centers can cause voter wait times to increase, with 
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corresponding decreases in turnout, due to the potential for uneven distribution of voters.  

(Tr. 1607-611, 1896-913.)  Plaintiffs’ requested relief therefore would deprive precinct-

based counties of the full range of benefits that correspond with the precinct-based 

system.    

 Precinct-based voting is a quintessential time, place, and manner election 

regulation.  Arizona’s policy to not count OOP ballots is one mechanism by which it 

enforces and administers this precinct-based system to ensure that it reaps the full extent 

of its benefits.  This policy is sufficiently justified in light of the minimal burdens it 

imposes.  Accordingly, Arizona’s rejection of OOP ballots does not violate the 

Fourteenth Amendment.   

VI.  SECTION 2 OF THE VOTING RIGHTS ACT (RESULTS TEST) 

“Inspired to action by the civil rights movement, Congress responded in 1965 with 

the Voting Rights Act.” Shelby Cty. v. Holder, 570 U.S. 529, 536 (2013).  In its original 

form, § 2 of the VRA prohibited all states from enacting any “standard, practice, or 

procedure . . . imposed or applied . . . to deny or abridge the right of any citizen of the 

United States to vote on account of race or color.” Id. (quoting § 2, 79 Stat. 437).

“At the time of passage of the Voting Rights Act of 1965, § 2, unlike other 

provisions of the Act, did not provoke significant debate in Congress because it was 

viewed largely as a restatement of the Fifteenth Amendment.”  Chisom v. Roemer, 501 

U.S. 380, 392 (1991).  The Supreme Court took a similar view, holding in a 1980 

plurality opinion that “the language of § 2 no more than elaborates upon that of the 

Fifteenth Amendment,” and therefore § 2 is violated only if a state enacted the challenged 

law with the intent to discriminate on account of race or color.  City of Mobile v. Bolden,

446 U.S. 55, 60-62 (1980) (plurality opinion). 

 In 1982, in response to the Supreme Court’s opinion in Bolden, “Congress 

substantially revised § 2 to make clear that a violation could be proved by showing 

discriminatory effect alone[.]”  Thornburg v. Gingles, 478 U.S. 30, 35 (1986).  In its 

current form, § 2 provides: 
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(a)  No voting qualification or prerequisite to voting or 
standard, practice, or procedure shall be imposed or applied 
by any State or political subdivision in a manner which 
results in a denial or abridgement of the right of any citizen of 
the United States to vote on account of race or color, or in 
contravention of the guarantees set forth in section 
10303(f)(2) of this title, as provided in subsection (b). 

(b) A violation of subsection (a) is established if, based on the 
totality of circumstances, it is shown that the political 
processes leading to nomination or election in the State or 
political subdivision are not equally open to participation by 
members of a class of citizens protected by subsection (a) in 
that its members have less opportunity than other members of 
the electorate to participate in the political process and to 
elect representatives of their choice. 

52 U.S.C. § 10301.  To succeed on a § 2 claim, a plaintiff now may show either that the 

challenged law was enacted with the intent to discriminate on account of race or color, or 

that “under the totality of the circumstances, a challenged election law or procedure ha[s] 

the effect of denying a protected minority equal chance to participate in the electoral 

process.” Gingles, 478 U.S. at 44 n.8.  “The essence of a § 2 claim” brought under the 

so-called “effects” or “results test” “is that a certain electoral law, practice, or structure 

interacts with social and historical conditions to cause an inequality in the opportunities 

enjoyed by [minority and non-minority] voters to elect their preferred representatives.”  

Id. at 47.  

 When determining whether, under the totality of the circumstances, a challenged 

voting practice interacts with social and historical conditions to cause inequality in the 

electoral opportunities of minority and non-minority voters, courts may consider, as 

relevant, the following factors derived from the Senate Report accompanying the 1982 

amendments to the VRA (“Senate Factors”):

1. the extent of any history of official discrimination in the 
state or political subdivision that touched the right of the 
members of the minority group to register, to vote, or 
otherwise to participate in the democratic process; 

2. the extent to which voting in the elections of the state or 
political subdivision is racially polarized; 

3. the extent to which the state or political subdivision has 
used unusually large election districts, majority vote 
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requirements, anti-single shot provisions, or other voting 
practices or procedures that may enhance the opportunity for 
discrimination against the minority group; 

4. if there is a candidate slating process, whether the members 
of the minority group have been denied access to that process; 

5. the extent to which members of the minority group in the 
state or political subdivision bear the effects of discrimination 
in such areas as education, employment and health, which 
hinder their ability to participate effectively in the political 
process;

6. whether political campaigns have been characterized by 
overt or subtle racial appeals; [and] 

7. the extent to which members of the minority group have 
been elected to public office in the jurisdiction. 

Id. at 36-37 (quoting S. Rep. No. 97-417, at 28-29 (1982)).  Courts also may consider 

“whether there is a significant lack of responsiveness on the part of elected officials to the 

particularized needs of the members of the minority group,” and “whether the policy 

underlying the state or political subdivision’s use of such voting qualification, 

prerequisite to voting, or standard, practice or procedure is tenuous.”  Id.; see also 

Houston Lawyers’ Ass’n v. Attorney Gen. of Tex., 501 U.S. 419, 426-27 (1991) 

(explaining that courts may consider a state’s “justification for its electoral system”).  

“[T]here is no requirement that any particular number of factors be proved, or that a 

majority of them point one way or the other.”  Gingles, 478 U.S. at 45. 

 Until relatively recently, “Section 2’s use . . . has primarily been in the context of 

vote-dilution cases,” which “‘involve challenges to methods of electing representatives—

like redistricting or at-large districts—as having the effect of diminishing minorities 

voting strength.’”  League of Women Voters of N.C. v. N.C., 769 F.3d 224, 239 (4th Cir. 

2014) (quoting Ohio State Conference of N.A.A.C.P. v. Husted, 768 F.3d 524, 554 (6th 

Cir. 2014), vacated on other grounds by 2014 WL 10384647 (6th Cir. 2014)).  Gingles

itself was a vote dilution case.  “While vote-dilution jurisprudence is well-developed, 

numerous courts and commentators have noted that applying Section 2’s ‘results test’ to 

vote-denial claims is challenging, and a clear standard for its application has not been 
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conclusively established.”15 Ohio Democratic Party, 834 F.3d at 636; see also Veasey v. 

Abbott, 830 F.3d 216, 243-44 (5th Cir. 2016) (“Although courts have often applied the 

Gingles factors to analyze claims of vote dilution . . . there is little authority on the proper 

test to determine whether the right to vote has been denied or abridged on account of 

race.”); League of Women Voters, 769 F.3d at 239 (“[T]here is a paucity of appellate case 

law evaluating the merits of Section 2 claims in the vote-denial context.”); Ohio State 

Conference, 768 F.3d at 554 (“A clear test for Section 2 vote denial claims . . . has yet to 

emerge.”); Simmons v. Galvin, 575 F.3d 24, 41-42 n.24 (1st Cir. 2009) (“‘While Gingles

and its progeny have generated a well-established standard for vote dilution, a 

satisfactory test for vote denial cases under Section 2 has yet to emerge . . . [and] the 

Supreme Court’s seminal opinion in Gingles . . . is of little use in vote denial cases.’” 

(quoting Daniel P. Tokaji, The New Vote Denial: Where Election Reform Meets the 

Voting Rights Act, 57 S.C. L. Rev. 689, 709 (2006))); Janai S. Nelson, The Causal 

Context of Disparate Vote Denial, 54 B.C. L. Rev. 579, 595 (2013) (“[T]he legal 

contours of vote denial claims remain woefully underdeveloped as compared to vote 

dilution claims.”).  Indeed, some of the Senate Factors cited by the Gingles Court as 

relevant to the totality of the circumstances inquiry do not seem particularly germane to 

vote denial claims.  Cf. Gingles, 478 U.S. at 45 (“While the enumerated factors will often 

be pertinent to certain types of § 2 violations, particularly to vote dilution claims, other 

factors may also be relevant and considered.”); see Frank v. Walker, 768 F.3d 744, 752-

55 (7th Cir. 2014) (questioning usefulness of Senate Factors in vote denial claims); Ohio

Democratic Party, 834 F.3d at 638 (explaining that totality of circumstances inquiry in 

vote denial cases is “potentially informed by the ‘Senate Factors’ discussed in Gingles”

(emphasis added)).

 Several circuit courts that recently have analyzed vote denial claims have adopted 

the following two-part framework based on the text of § 2 and the Supreme Court’s 

                                              15  A “vote denial” claim generally refers “to any claim that is not a vote dilution 
claim.” Ohio State Conference, 768 F.3d at 554 
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guidance in Gingles:

First, the challenged standard, practice, or procedure must 
impose a discriminatory burden on members of a protected 
class, meaning that members of the protected class have less 
opportunity than other members of the electorate to 
participate in the political process and to elect representatives 
of their choice.

Second, that burden must in part be caused by or linked to 
social and historical conditions that have or currently produce 
discrimination against members of the protected class. 

League of Women Voters, 769 F.3d at 240 (internal quotations and citations omitted); see 

also Veasey, 830 F.3d at 244; Ohio Democratic Party, 834 F.3d at 636; Frank, 768 F.3d 

at 754-55 (adopting two-park framework for sake of argument but expressing skepticism 

of the second step “because it does not distinguish between discrimination by [the state] 

from other persons’ discrimination”).  The Ninth Circuit likewise endorsed this two-part 

framework in the context of this case.  Feldman v. Ariz. Sec. of State’s Office, 840 F.3d 

1057, 1070 (9th Cir. 2016); id. at 1091 (Thomas, C.J. dissenting); Feldman, 843 F.3d at 

367.

 “The first part of this two-prong framework inquires about the nature of the 

burden imposed and whether it creates a disparate effect[.]”  Veasey, 830 F.3d at 244.  

Drawing on the Supreme Court’s guidance in Gingles, “[t]he second part . . . provides the 

requisite causal link between the burden on voting rights and the fact that this burden 

affects minorities disparately because it interacts with social and historical conditions that 

have produced discrimination against minorities currently, in the past, or both.”  Id. That 

is, “the second step asks not just whether social and historical conditions ‘result in’ a 

disparate impact, but whether the challenged voting standard or practice causes the 

discriminatory impact as it interacts with social and historical conditions.”  Ohio 

Democratic Party, 834 F.3d at 638 (emphasis in original). 

Although proving a violation of § 2 does not require a 
showing of discriminatory intent, only discriminatory results, 
proof of a causal connection between the challenged voting 
practice and a prohibited result is crucial.  Said otherwise, a § 
2 challenge based purely on a showing of some relevant 
statistical disparity between minorities and whites, without 
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any evidence that the challenged voting qualification causes 
that disparity, will be rejected. 

Gonzales v. Arizona, 677 F.3d 383, 405 (9th Cir. 2012) (internal quotations and citations 

omitted); see also Smith v. Salt River Project Agric. Improvement & Power Dist., 109 

F.3d 586, 595 (9th Cir. 1997).

 A close reading of the decisions of courts that recently have grappled with vote 

denial claims reveals two important nuances of the results test.  The first bears on the 

meaning of “disparity” as it has been used in vote denial cases.  “No state has exactly 

equal registration rates, exactly equal turnout rates, and so on, at every stage of its voting 

system.”  Frank, 768 F.3d at 754.  Perfect racial parity is unlikely to exist in any aspect of 

a state’s election system, which is to say it is unlikely that minorities and non-minorities 

will be impacted by laws in perfect proportion to their representation in the overall voting 

population.  Unless the VRA is to be interpreted to sweep away all elections regulations, 

some degree of disproportionality must be tolerable. 

 Therefore, not every disparity between minority and non-minority voters is 

cognizable under the VRA.  Rather, to be cognizable the disparity must be meaningful 

enough to work “an inequality in the opportunities enjoyed by [minority as compared to 

non-minority] voters to elect their preferred representatives.”  Gingles, 478 U.S. at 47; 

see Gonzales, 677 F.3d at 405 (suggesting that disparity must be “relevant”).  For 

example, the Seventh Circuit rejected the notion that: 

if whites are 2% more likely to register than blacks, then the 
registration system top to bottom violates § 2; and if white 
turnout on election day is 2% higher, then the requirement of 
in-person voting violates § 2.  Motor-voter registration, which 
makes it simple for people to register by checking a box when 
they get drivers’ licenses, would be invalid, because black 
and Latino citizens are less likely to own cars and therefore 
less likely to get drivers’ licenses. . . . Yet it would be 
implausible to read § 2 as sweeping away almost all 
registration and voting rules.  It is better to understand § 2(b) 
as an equal-treatment requirement (which is how it reads) 
than as an equal-outcome command[.] 

Frank, 768 F.3d at 754. 
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 The second nuance bears on the definition of “impact” or “effect.”  To be 

cognizable, the challenged voting practice must “impose a discriminatory burden,” 

League of Women Voters, 769 F.3d at 240, and not merely result in a “disproportionate 

impact,” Salt River Project, 109 F.3d at 595.  Section 2 “does not sweep away all election 

rules that result in a disparity in the convenience of voting.”  Lee v. Va. State Bd. of 

Elections, 843 F.3d 592, 601 (4th Cir. 2016).  A contrary interpretation would require the 

Court to accept:

an unjustified leap from the disparate inconveniences that 
voters face when voting to the denial or abridgment of the 
right to vote.  Every decision that a State makes in regulating 
its elections will, inevitably, result in somewhat more 
inconvenience for some voters than for others.  For example, 
every polling place will, by necessity, be located closer to 
some voters than to others.  To interpret § 2 as prohibiting 
any regulation that imposes a disparate inconvenience would 
mean that every polling place would need to be precisely 
located such that no group had to spend more time traveling 
to vote than did any other.  Similarly, motor-voter registration 
would be found to be invalid [if] members of [a] protected 
class were less likely to possess a driver’s license.  Yet, courts 
have also correctly rejected that hypothetical. 

Id.; see also N.E. Ohio Coal. for the Homeless, 837 F.3d at 628 (“A law cannot 

disparately impact minority voters if its impact is insignificant to begin with.”); Ohio 

Democratic Party, 834 F.3d at 623 (“[W]hile the challenged regulation may slightly 

diminish the convenience of registration and voting, it applies even-handedly to all 

voters, and, despite the change, Ohio continues to provide generous, reasonable, and 

accessible voting options to all Ohioans.  The issue is not whether some voter somewhere 

would benefit from six additional days of early voting or from the opportunity to register 

and vote at the same time.  Rather, the issue is whether the challenged law results in a 

cognizable injury under the Constitution or the Voting Rights Act.”); Frank, 843 F.3d at 

753 (“[U]nless the State of Wisconsin made it ‘needlessly hard’ to obtain the requisite 

photo identification for voting, this requirement did not result in a ‘denial’ of anything by 

Wisconsin, as § 2(a) requires.”); Jacksonville Coal. for Voter Prot. v. Hood, 351 F. Supp. 

2d 1326, 1335 (M.D. Fla. 2004) (“While it may be true that having to drive to an early 
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voting site and having to wait in line may cause people to be inconvenienced, 

inconvenience does not result in a denial of ‘meaningful access to the political process.’” 

(quoting Osburn v. Cox, 369 F.2d 1283, 1289 (11th Cir. 2004)); Glover v. S.C. 

Democratic Party, No. C/A 4-04-CV-2171-25, 2004 WL 3262756, at *6 (D.S.C. Sept. 3, 

2004) (“[T]he Court does not find that difficulty voting equates with a ‘denial or 

abridgment’ of the right to vote.”).

 With these principles in mind, the Court first will apply step one of the two-part 

vote denial framework to each of the challenged voting practices to determine whether 

either disparately burdens minority voters.  The Court then will discuss step two and the 

Senate Factors. 

A.  Step One (Disparate Impact) 

  1.  H.B. 2023

 H.B. 2023 is facially neutral.  It applies to all Arizonans regardless of race or 

color.  Plaintiffs nonetheless allege that H.B. 2023 disparately burdens Hispanic, Native 

American, and African American voters as compared to non-minority voters because 

these groups disproportionately rely on others to collect and return their early ballots.  

But there are no records of the numbers of people who, in past elections, have relied on 

now-prohibited third parties to collect and return their early mail ballots, and of this 

unknown number Plaintiffs have provided no quantitative or statistical evidence 

comparing the proportion that is minority versus non-minority. 

 This evidentiary hole presents a practical problem.  Disparate impact analysis is a 

comparative exercise.  To determine whether a practice disparately impacts minorities, 

the Court generally must know approximately: (1) how many people will be affected by 

the practice, and (2) their racial composition.  Without this information, it becomes 

difficult to compare the law’s impact on different demographic populations and to 

determine whether the disparities, if any, are meaningful.  That is, it might be true that 

minorities broadly have used ballot collection services more often than non-minorities, 

but the discrepancy might be slight enough that it does not meaningfully deny minorities 
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an equal opportunity to participate in the political process and elect their preferred 

representatives. See Frank, 768 F.3d at 754.    

 Indeed, the Court is aware of no vote denial case in which a § 2 violation has been 

found without quantitative evidence measuring the alleged disparate impact of a 

challenged law on minority voters.  Rather, the standards developed for analyzing § 2 

vote denial cases suggest that proof of a relevant statistical disparity might be necessary 

at step one, even though it is not alone sufficient to prove a § 2 violation because of the 

causation requirement at step two.16 See Gonzales, 677 F.3d at 405; Veasey, 830 F.3d at 

244 (noting that “courts regularly utilize statistical analyses to discern whether a law has 

a discriminatory impact”).  Further, in other contexts courts have “recognized the 

necessity of statistical evidence in disparate impact cases.”  Budnick v. Town of Carefree,

518 F.3d 1109, 1118 (9th Cir. 2008) (Fair Housing Act); Pottenger v. Potlatch Corp., 329 

F.3d 740, 749 (9th Cir. 2003) (Age Discrimination in Employment Act); Cooper v. S. 

Co., 390 F.3d 695, 716 (11th Cir. 2004), overruled on other grounds by Ash v. Tyson 

Foods, Inc., 546 U.S. 454 (2006) (Title VII); Rollins v. Alabama Cmty. Coll. Sys., No. 

2:09-CV-636-WHA, 2010 WL 4269133, at *9 (M.D. Ala. Oct. 25, 2010) (Equal Pay 

Act); Davis v. City of Panama City, Fla., 510 F. Supp. 2d 671, 689 (N.D. Fla. 2007) 

(Title VII and 42 U.S.C. § 1983).

 The Court is not suggesting that quantitative evidence of a challenged voting 

practice’s actual effect is needed in vote denial cases.  As Chief Judge Thomas noted in 

his dissent during the preliminary appellate phase of this case, “quantitative evidence of 

the effect of a rule on voting behavior is only available after an election has occurred, at 

which point the remedial purpose of the Voting Rights Act is no longer served.”  

                                              16 In vote dilution cases the Senate Factors “are sometimes used as a non-statistical 
proxy . . . to link disparate impacts to current or historical conditions of discrimination.”  
Ohio Democratic Party, 834 F.3d at 637 n.11.  But to use the Gingles factors to prove the 
existence of a disparity essentially would collapse the step one and step two inquiries.  
That is, a plaintiff could simply assume that the challenged law causes a meaningful 
disparity between minorities and non-minorities because of social and historical 
discrimination in the state.  This perhaps is another illustration of how the Gingles vote-
dilution framework is an imperfect fit for vote denial claims.   
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Feldman, 840 F.3d at 1092 n.5 (Thomas, C.J. dissenting).  But quantitative evidence of 

the number of voters who used ballot collection before H.B. 2023’s enactment, together 

with similar evidence of those voters’ demographics, would permit the Court to 

reasonably infer how many voters would be affected by H.B. 2023’s limitations in future 

elections, and whether those voters disproportionately would be minorities.17  As one 

commentator has argued: 

It can be difficult to document the racial composition of those 
who use a voting opportunity . . . , given that election and 
other public records often do not include racial or ethnic data.  
There is no getting around this problem.  But given that § 2 
forbids the denial or abridgement of the vote on account of 
race, it is reasonable that plaintiffs be required to make a 
threshold showing they are disproportionately burdened by 
the challenged practice, in the sense that it eliminates an 
opportunity they are more likely to use or imposes a 
requirement they are less likely to satisfy. 

Daniel P. Tokaji, Applying Section 2 to the New Vote Denial, 50 Harv. C.R.-C.L. L. Rev. 

439, 476 (2015). 

 The Court is mindful, however, that no court has explicitly required quantitative 

evidence to prove a vote denial claim, and a majority of the en banc Ninth Circuit panel 

reviewing the preliminary phase of this case appears to have rejected such a rule.  The 

Court therefore does not find against Plaintiffs on this basis.  Rather, the Court finds that 

Plaintiffs’ circumstantial and anecdotal evidence is insufficient to establish a cognizable 

disparity under § 2.  

 To overcome the lack of quantification, Plaintiffs attempt to prove the existence of 

a meaningful disparity through two general categories of circumstantial evidence.  First, 

lawmakers, elections officials, and community advocates testified that ballot collection 

tends to be used more by communities that lack easy access to secure, outgoing mail 

services; the elderly, homebound, and disabled; the poor; those who lack reliable 

                                              17 Notably, the trial in this matter occurred after H.B. 2023 had been in effect for 
two major elections—the 2016 presidential preference election and the 2016 general 
election—yet Plaintiffs still were unable to produce data on the law’s impact.  
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transportation; those who work multiple jobs or lack childcare; and less educated voters 

who are unfamiliar with or more intimidated by the voting process.  In turn, data shows 

that these socioeconomic circumstances are disproportionately reflected in minority 

communities.  (See Ex. 97 at 57; Tr. 59-60, 416-26, 432-39, 629-35, 895-900.)  It stands 

to reason, then, that prior to H.B. 2023’s enactment minorities generally were more likely 

than non-minorities to give their early ballots to third parties. 

 For example, relative to non-minorities, Hispanics and African Americans are 

nearly two times more likely to live in poverty, and the poverty rate for Native Americans 

is over three times higher.  (Ex. 93 at 15.)  Wages and unemployment rates for Hispanics, 

African Americans, and Native Americans consistently have exceeded non-minority 

unemployment rates for the period of 2010 to 2015.  (Ex. 91 at 40; Ex. 93 at 15.)  

According to the 2015 American Community Survey 1-year estimates, unemployment 

rates were 10.5 percent for African Americans, 7.7 percent for Hispanics, 16.8 percent for 

Native Americans, and only 5.6 percent for non-minorities.  In Arizona, 68.9 percent of 

non-minorities own a home, whereas only 32.3 percent of African Americans, 49 percent 

of Hispanics, and 56.1 percent of Native Americans do so.  (Ex. 93 at 15, 17; Ex. 98 at 

33.) 

 Non-minorities remain more likely than Hispanics, Native Americans, and African 

Americans to graduate from high school, and are nearly three times more likely to have a 

bachelor’s degree than Hispanics and Native Americans.  Additionally, in a recent 

survey, over 22.4 percent of Hispanics and 11.2 percent of Native Americans rated 

themselves as speaking English less than “very well,” as compared to only 1.2 percent of 

non-minorities.  (Ex. 93 at 16.)  Due to their lower levels of literacy and education, 

minority voters are more likely to be unaware of certain technical rules, such as the 

requirement that early ballots be received by the county recorder, rather than merely 

postmarked, by 7:00 p.m. on Election Day.  (Ex. 91 at 38.)

 As of 2015, Hispanics, Native Americans, and African Americans fared worse 

than non-minorities on a number of key health indicators. (Ex. 93 at 18.)  Native 
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Americans in particular have much higher rates of disability than non-minorities, and 

Arizona counties with large Native American populations have much higher rates of 

residents with ambulatory disabilities.  For example, “17 percent of Native Americans are 

disabled in Apache County, 22 percent in Navajo County, and 30 percent in Coconino 

County.”  Further, “11 percent [of individuals] have ambulatory difficulties in Apache 

County, 13 percent in Navajo County, and 12 percent in Coconino County, all of which 

contain significant Native American populations and reservations.”  (Ex. 97 at 60.)

 Hispanics, Native Americans, and African Americans also are significantly less 

likely than non-minorities to own a vehicle, more likely to rely upon public 

transportation, more likely to have inflexible work schedules, and more likely to rely on 

income from hourly wage jobs.  (Ex. 93 at 12-18; Ex. 97 at 51-52; Tameron Dep. 155:5-

20; Pstross Dep. 34:11-22.)  Ready access to reliable and secure mail service is 

nonexistent in some minority communities.  (Ex. 97 at 57; Ex. 98 at 18; Tr. 506.) 

 These disparities exist in both urban and rural areas.  For example, Representative 

Charlene Fernandez described a lack of home mail service in rural San Luis, a city that is 

98 percent Hispanic.  Almost 13,000 residents rely on a post office located across a major 

highway.  With no mass transit, a median income of $22,000, and many people not 

owning cars, receiving and sending mail in San Luis can be more difficult than in other 

communities.  (Tr. 40-46.)  A surprising number of voters in the Hispanic community 

also distrust returning their voted ballot via mail, particularly in low-income communities 

where mail theft is common.  Although a lack of outgoing mail presents a problem for 

rural minority voters, unsecure mailboxes are an impediment for urban minorities who 

distrust the mail service and prefer instead to give their ballots to a volunteer.  (Tr. 98, 

238-39, 896-97, 1170; Healy Dep. 97:18-24; Scharff Dep. 92:5-17.) 

 These problems are particularly acute in Arizona’s Native American communities, 

in which vehicle ownership is significantly lower than non-minority Arizonans.  (Ex. 91 

at 42.)  Between one quarter and one half of all households on Native American 

reservations lack access to a vehicle.  (Ex. 98 at 16.)  Moreover, according to Dr. Rodden, 
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“the extent to which rural Native Americans lack mail service is quite striking.”  “[T]he 

majority of Native Americans in non-metropolitan Arizona do not have residential mail 

service.” “Only 18 percent of Native American registered voters have home mail 

delivery. . . . The rate at which registered voters have home mail service is over 350 

percent higher for non-Hispanic whites than for Native Americans.”  As such, most 

Native American registered voters must travel to a town to retrieve their mail, “[y]et rates 

of vehicle access are quite low.”  (Ex. 97 at 57.)  On the Navajo Reservation, most people 

live in remote communities, many communities have little to no vehicle access, and there 

is no home incoming or outgoing mail, only post office boxes, sometimes shared by 

multiple families.  (Tr. 172-75, 297-98.) 

 There is no home delivery in the Tohono O’odham Nation, where there are 1,900 

post office boxes and some cluster mail boxes.  The postmaster for the Tohono O’odham 

Nation anecdotally related to Representative Fernandez that she observes residents come 

to the post office every two or three weeks to get their mail.  Due to the lack of 

transportation, the condition of the roads, and health issues, some go to post office only 

once per month.  (Tr. 52-58, 315-17.)   

 Thus, “for many Native Americans living in rural locations, especially on 

reservations, voting is an activity that requires the active assistance of friends and 

neighbors.”  (Ex. 97 at 60.)  LeNora Fulton—a member of the Navajo Nation, former 

representative of the Fort Defiance Chapter of the Navajo National Council, member of 

the Navajo Election Board of Supervisors, and the Apache County Recorder from 2004 

through 2016, where her responsibilities included overseeing voter registration, early 

voting and voter outreach—explained that people in the Navajo Nation trust non-family 

members to deliver their early ballots because “[i]t’s part of the culture. . . .  [T]here is a 

clan system.  They may not be related by blood, but they are related by clan.  Everyone 

on the Navajo Nation is related one way or another through the clan system.”  Ballot 

collection and delivery by those with the means to travel “was the standard practice with 

the Apache County . . . but also with the Nation[.]”  “We have many people that would 
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come into our office in St. Johns that help individuals that not are not able to get a ballot, 

you know, to the office.  They would bring it in.  And so it was just a standard 

practice . . . It was a norm for us.”  According to Fulton, limiting who may collect and 

deliver early ballots “would be a huge devastation . . . . The laws are supposed to be 

helpful to people, but in this instance, it’s harmful.”  (Tr. 283-85, 300, 322-324.)   

 The second category of circumstantial evidence concerns those who tend to offer 

ballot collection services.  Within the last decade, ballot collection has become a larger 

part of the Democratic Party’s GOTV strategy.  The Democratic Party and community 

advocacy organizations have focused their ballot collection efforts on low-efficacy 

voters, who trend disproportionately minority.  In turn, minorities in Arizona tend to vote 

for Democratic candidates.  (Ex. 93 at 4-6, 11; Tr. 92, 283, 309, 416-26, 632-33, 659, 

902-03, 1143, 1191-96, 1200, 1407, 1770-71, 1843-44; Healy Dep. 28:15-29:13.)  

Individuals who have collected ballots in past elections observed that minority voters, 

especially Hispanics, were more interested in utilizing their services.  Indeed, Helen 

Purcell, who served as the Maricopa County Recorder for 28 years from 1988 to 2016, 

observed that ballot collection was disproportionately used by Hispanic voters.  (Tr. 417-

19, 635, 642, 866, 895-900, 931-32, 1039-40, 1071, 1170.) 

 In contrast, the Republican Party has not significantly engaged in ballot collection 

as a GOTV strategy.  The base of the Republican Party in Arizona trends non-minority.  

On average, non-minorities in Arizona vote 59 percent for Republican candidates, as 

compared with 35 percent of Hispanic voters.  Individuals who have collected ballots in 

past elections have observed that voters in predominately non-minority areas were not as 

interested in ballot collection services.  (Tr. 430-31, 898, 1170, 1192, 1408; Ex. 91 at 31.) 

 Based on this evidence, the Court finds that prior to H.B. 2023’s enactment 

minorities generically were more likely than non-minorities to return their early ballots 

with the assistance of third parties.  The Court, however, cannot speak in more specific or 

precise terms than “more” or “less.”  Although there are significant socioeconomic 

disparities between minorities and non-minorities in Arizona, these disparities are an 
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imprecise proxy for disparities in ballot collection use.  Plaintiffs do not argue that all or 

even most socioeconomically disadvantaged voters use ballot collection services, nor 

does the evidence support such a finding.  Rather, the anecdotal estimates from individual 

ballot collectors indicate that a relatively small number of voters have used ballot 

collection services in past elections.  It reasonably follows, then, that even among 

socioeconomically disadvantaged voters, most do not use ballot collection services to 

vote.  Considering the vast majority of Arizonans, minority and non-minority alike, vote 

without the assistance of third-parties who would not fall within H.B. 2023’s exceptions, 

it is unlikely that H.B. 2023’s limitations on who may collect an early ballot cause a 

meaningful inequality in the electoral opportunities of minorities as compared to non-

minorities.

 Moreover, H.B. 2023 does not impose burdens beyond those traditionally 

associated with voting.  Although, for some voters, ballot collection is a preferred and 

more convenient method of voting, H.B. 2023 does not deny minority voters meaningful 

access to the political process simply because the law makes it slightly more difficult or 

inconvenient for a small, yet unquantified subset of voters to return their early ballots.  In 

fact, no individual voter testified that H.B. 2023’s limitations on who may collect an 

early ballot would make it significantly more difficult to vote.  The Court therefore finds 

that Plaintiffs have not carried their burden at step one of the vote denial framework.   

2.  OOP Voting 

 Unlike their H.B. 2023 challenge, Plaintiffs provided quantitative and statistical 

evidence of disparities in OOP voting through the expert testimony of Dr. Rodden.  

Because Arizona does not track the racial demographics of its voters, Dr. Rodden used an 

open-source software algorithm that he found online to predict each voter’s race.  (Tr. 

378-414, 520-24.)  Specifically, Dr. Rodden placed the names of individuals who cast 

ballots in particular elections into Census blocks and tracts, for which racial data is 

available from the Census, and then combined that information with surname data to 

estimate the race of each voter.  This approach has become common in academic studies, 
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as well as VRA litigation.  Dr. Rodden added further precision to his estimates by 

conditioning them on not just surnames and neighborhood race statistics, but also on 

additional information found in the voter file, such as the individual’s age and party.18

(Ex. 97 at 10-15.)    

 Dr. Rodden’s analysis is credible and shows that minorities are over-represented 

among the small number of voters casting OOP ballots.  For example, in Maricopa 

County—which accounts for 61 percent of Arizona’s population—non-minority voters 

accounted for only 56 percent of OOP ballots cast during the 2012 general election, 

despite casting 70 percent of all in-person votes.  In contrast, African American and 

Hispanic voters made up 10 percent and 15 percent of in-person voters, but accounted for 

13 percent and 26 percent of OOP ballots, respectively.  Native American voters 

accounted for 1.1 percent of in-person voters, and 1.3 percent of OOP ballots.  Dr. 

Rodden observed similar results for Pima County.  (Ex. 91 at 52; Ex. 95 at 31-33, 37, 43.) 

 Similarly, minority voters cast a disproportionate share of OOP ballots during the 

2016 general election.  In Maricopa County, estimated rates of OOP voting were twice as 

high for Hispanics, 86 percent higher for African Americans, and 73 percent higher for 

Native Americans than for their non-minority counterparts.  In Pima County, rates of 

OOP voting were 150 percent higher for Hispanics, 80 percent higher for African 

Americans, and 74 percent higher for Native Americans than for non-minorities.  

Moreover, in Pima County the overall rate of OOP voting was higher, and the racial 

disparities larger, in 2016 than in 2014.  Among all counties that reported OOP ballots in 

the 2016 general election, a little over 1 in every 100 Hispanic voters, 1 in every 100 

                                              18 Dr. Thornton criticized Dr. Rodden’s analysis of racial disparities in OOP 
voting among the smallest minority groups in Arizona’s smaller counties, but when Dr. 
Rodden conducted an analysis addressing Dr. Thornton’s criticisms he reached the same 
results.  Dr. Thornton also was critical of Dr. Rodden’s analysis because the application 
of the algorithm to Arizona voters includes unidentifiable measurement error.  But 
because there is no concrete racial data for individual voters, Dr. Rodden has no means to 
compare his estimates.  Indeed, if such concrete data existed, there would have been no 
need for Dr. Rodden’s estimates.  Moreover, as Dr. Rodden explains in his Second Expert 
Report, his methods lead to more conservative estimates of disparities, a fact not 
challenged by Dr. Thornton.  (Ex. 98 at 3, 8-11.)   
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African-American voters, and 1 in every 100 Native American voters cast an OOP ballot.  

For non-minority voters, the figure was around 1 in every 200 voters.  Racial disparities 

in OOP voting were found in all counties except La Paz County, which has a small 

minority population.  (Ex. 97 at 3, 19-21, 28-34.)   

 Although Dr. Rodden’s race estimation is credible, his analysis paints an 

incomplete picture of the practical impact of OOP voting because the majority of 

Arizonans successfully vote by mail and therefore are unaffected by precinct 

requirements.  For example, in the 2012 general election Arizona voters cast 10,979 OOP 

ballots out of the 2,323,579 ballots cast statewide, accounting for 0.47 percent of all votes 

cast.  In Maricopa County, 1,390,836 total ballots were cast, of which 7,529 (or 0.54 

percent) were rejected for being cast out of the voter’s assigned precinct.  OOP ballots 

cast by non-minority voters therefore accounted for only 0.3 percent of all votes cast in 

Maricopa County during the 2012 election, whereas OOP ballots cast by Hispanic and 

African American voters accounted only for approximately 0.14 percent and 0.07 

percent, respectively.  These figures dropped substantially in the 2016 general election, 

during which only 3,970 Arizonans voted OOP out of the 2,661,497 ballots cast 

statewide, representing only 0.15 percent of all votes cast.  In Maricopa County, 

1,608,875 total ballots were cast, of which only 2,197 (or 0.14 percent) were cast OOP.  

(Tr. 1927-32; Exs. 578-79, 581.) 

 Considering OOP ballots represent such a small and ever-decreasing fraction of 

the overall votes cast in any given election, OOP ballot rejection has no meaningfully 

disparate impact on the opportunities of minority voters to elect their preferred 

representatives.  To be clear, the Court is not suggesting that the votes of individuals who 

show up at the wrong precinct are unimportant.  But, as a practical matter, the disparity 

between the proportion of minorities who vote at the wrong precinct and the proportion 

of non-minorities who vote at the wrong precinct does not result in minorities having 

unequal access to the political process.  See Fed. Judicial Ctr., Reference Manual on 

Scientific Evidence 252 (3d ed. 2011) (discussing difference between statistical 
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significance and practical significance).  No state has exactly equal rates at every stage of 

its voting system, and in the end the vast majority of all votes in Arizona—cast by 

minority and non-minority voters alike—are counted. See Frank, 768 F.3d at 754.   

 Moreover, Arizona’s policy to not count OOP ballots is not the cause of the 

disparities in OOP voting.  Dr. Rodden’s analysis confirms that OOP voting is 

concentrated in relatively dense precincts that are disproportionately populated with 

renters and those who move frequently.  These groups, in turn, are disproportionately 

composed of minorities.  (Ex. 97 at 16-18.)  Because minority voters in Arizona have 

disproportionately higher rates of residential mobility, they are more likely to need to 

renew their voter registration and reeducate themselves about their new voting locations.  

(Ex. 91 at 39; Ex. 93 at 17; Ex. 95 at 4, 7-12; Ex. 98 at 33.) 

 Polling place locations present additional challenges for Native American voters.  

For example, Navajo voters in Northern Apache County lack standard addresses, and 

their precinct assignments for state and county elections are based upon guesswork, 

leading to confusion about the voter’s correct polling place.  Additionally, boundaries for 

purposes of tribal elections and Apache County precincts are not the same.  As a result, a 

voter’s polling place for tribal elections often differs from the voter’s polling place for 

state and county elections.  Inadequate transportation access also can make travelling to 

an assigned polling place difficult. (Ex. 97 at 51-54; Tr. 299-301.) 

 Plaintiffs, however, do not challenge the manner in which Arizona counties 

allocate and assign polling places or Arizona’s requirement that voters re-register to vote 

when they move.  Plaintiffs also offered no evidence of a systemic or pervasive history of 

minority voters being given misinformation regarding the locations of their assigned 

precincts, while non-minority voters were given correct information.  Nor have they 

shown that precincts tend to be located in areas where it would be more difficult for 

minority voters to find them, as compared to non-minority voters.  To the contrary, there 

are many ways for voters in Arizona to locate their assigned precincts, and state, county, 

and local elections officials engage in substantial informational campaigns and voter 
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outreach.  Plaintiffs, instead, have challenged what Arizona does with OOP ballots after 

they have been cast, which does not cause the observed disparities in OOP voting.   

 In sum, Plaintiffs have not carried their burden at step one of the vote denial 

framework for two independent reasons.  First, they have not shown that Arizona’s policy 

to not count OOP ballots causes minorities to show up to vote at the wrong precinct at 

rates higher than their non-minority counterparts.  Second, given that OOP ballots 

account for such a small fraction of votes cast statewide, Plaintiffs have not shown that 

the racial disparities in OOP voting are practically significant enough to work a 

meaningful inequality in the opportunities of minority voters as compared to non-

minority voters to participate in the political process and elect their preferred 

representatives.

B.  Step Two (Senate Factors) 

 Step two of the results test is informed by the Senate Factors and asks whether the 

disparate burdens imposed by the challenged voting practices are in part caused by or 

linked to social and historical conditions within the state that have or currently produce 

discrimination against the affected minorities.  The Court does not need to reach this step 

because Plaintiffs have not shown at step one that the challenged voting practices impose 

meaningfully disparate burdens on minority voters as compared to non-minority voters.  

Cf. Ohio Democratic Party, 834 F.3d at 638 (“If this first element is met, the second step 

comes into play, triggering consideration of the ‘totality of the circumstances,’ potentially 

informed by the ‘Senate Factors’ discussed in ‘Gingles.’”).  Nonetheless, to ensure that 

the record is fully developed, the Court will address below the evidence pertinent to the 

Senate Factors.  The Court will not discuss factors three and four, however, because they 

are not germane to the challenged voting practices and there is insufficient evidence to 

warrant discussion.   

1.  Relevant History of Official Discrimination 

 Arizona has a history of discrimination against Native Americans, Hispanics, and 

African Americans.  Such discrimination began as early as 1912, when Arizona became a 
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state, and continued into the modern era.  In 1975, Arizona’s history of discrimination 

resulted in it becoming one of only nine states to be brought wholly under § 5 of the VRA 

as a “covered jurisdiction.”  In addition to being covered under § 5, it was one of only 

three states to be covered under § 4(f)(4) of the Act for Spanish Heritage.  (Ex. 89 at 5-

24; Ex. 91 at 2, 24-30; Ex. 521 at 43-45; Doc. 361 ¶ 42.) 

 When Arizona became a state in 1912, Native Americans were excluded from 

voting. Even after Congress acknowledged that Native Americans were citizens in 1924, 

thereby affording them the right to vote, Arizona’s Constitution continued to deny Native 

Americans that right.  (Ex. 89 at 17; Ex. 521 at 43.)  It was not until 1948—24 years after 

federal law allowed Native Americans to vote—that the Arizona Supreme Court found 

the State’s disenfranchisement of Native Americans was unconstitutional and finally 

granted Native Americans the right to vote.  (Doc. 361 ¶ 17; Ex. 89 at 17; Ex. 521 at 45.); 

Harrison v. Laveen, 196 P.2d 456, 463 (Ariz. 1948). 

 Despite this ruling, Native Americans, as well as Hispanics and African 

Americans, continued to face barriers to participation in the franchise.  For example, in 

1912 Arizona enacted an English literacy test for voting.  The test was enacted 

specifically to limit “the ignorant Mexican vote,” but it also had the effect of reducing the 

ability of African Americans and Native Americans to register and vote, as registrars 

applied the test to these communities as well.  Well into the 1960s, white Arizonans 

challenged minority voters at the polls by asking them to read and explain literacy cards.  

(Doc. 361 ¶ 14; Ex. 89 at 14-17; Ex. 521 at 44-45.)

 In 1970, Congress amended the VRA to enact a nationwide ban on literacy tests 

after finding that they were used to discriminate against voters on account of their race or 

ethnicity.  In reaching that finding, Congress cited evidence that showed application of 

the literacy test had significantly lowered the participation rates of minorities.  It 

specifically found that in Arizona “only two counties out of eight with Spanish surname 

populations in excess of 15% showed a voter registration equal to the state-wide 

average.” It also noted that Arizona had a serious deficiency in Native American voter 
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registrations.  Rather than comply with the VRA and repeal its literacy test, Arizona 

challenged the ban, arguing that it could not be enforced to the extent that it was 

inconsistent with the State’s literacy requirement.  Even after the Supreme Court upheld 

Congress’s ban, Arizona waited an additional two years to formally repeal its literacy 

test.  (Ex. 89 at 14-18; Ex. 91 at 24); see Or. v. Mitchell, 400 U.S. 112, 118 (1970). 

The effects of Arizona’s literacy test were compounded by the State’s history of 

discrimination in the education of its Hispanic, Native American, and African American 

citizens. (Doc. 361 ¶¶ 2-4; Ex. 89 at 9-10; Ex. 91 at 5.)  From 1912 until the Supreme 

Court’s decision in Brown v. Board of Education, 347 U.S. 483 (1954), segregated 

education was widespread throughout Arizona and sanctioned by both the courts and the 

state legislature.  (Ex. 521 at 35-39; Ex. 89 at 9-12); see also Dameron v. Bayless, 126 P. 

273 (Ariz. 1912); Gonzales v. Sheely, 96 F. Supp. 1004, 1008-09 (D. Ariz. 1951) 

(enjoining segregation of Mexican school children in Maricopa County).  In fact, the 

Tucson Public Schools only recently reached a consent decree with the DOJ over its 

desegregation plan in 2013.  (Ex. 91 at 27.)  The practice of segregation also extended 

beyond schools; it was common place to have segregated public spaces such as 

restaurants, swimming pools, and theaters.  (Ex. 89 at 15; Ex. 521 at 34.)  Even where 

schools were not segregated, Arizona enacted restrictions on bilingual education.  As 

recently as 2000, Arizona banned bilingual education with the passage of Proposition 

203.  (Ex. 89 at 20; Ex. 91 at 47.) 

 Arizona has a record of failing to provide adequate funding to teach its non-

English speaking students.  This under-funding has taken place despite multiple court 

orders instructing Arizona to develop an adequate funding formula for its programs, 

including a 2005 order in which Arizona was held in contempt of court for refusing to 

provide adequate funding for its educational programs.  (Ex. 91 at 46-47); Flores v. 

Arizona, 405 F. Supp. 2d 1112 (D. Ariz. 2005), vacated, 204 Fed. App’x 580 (9th Cir. 

2006).  “According to the Education Law Center’s latest National Report Card that 

provided data for 2013, Arizona ranked 47th among the states in per-student funding for 
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elementary and secondary education.”  (Ex. 91 at 47.) 

Along with the State’s hostility to bilingual education, Maricopa County has 

sometimes failed to send properly translated education materials to its Spanish speaking 

residents, resulting in confusion and distrust from Hispanic voters.  For example, in 2012, 

Maricopa County misprinted the date of the election on over 2,000 Spanish language 

information cards and bookmarks, some of which were distributed into the community.  

(Ex. 89 at 22; Ex. 91 at 51; Healy Dep. 114:1-22.) 

 With that said, discrimination against minorities in Arizona has not been linear.  

(Ex. 521 at 4.)  For example, Arizona was subject to § 5 preclearance requirements until 

2013.  In Shelby, however, the Supreme Court found the formula used to determine 

which states were subject to preclearance requirements unconstitutional because it was 

“based on 40–year–old facts having no logical relation to the present day.”  570 U.S. at 

553-54.  Moreover, during the time that Arizona was under preclearance requirements 

(1975-2013), the DOJ did not issue any objections to any of its statewide procedures for 

registration or voting.

 From 1982 to 2002, the DOJ objected to four of Arizona’s statewide redistricting 

plans.  Arizona acted to avoid the politics of racially discriminatory redistricting when, in 

2000, the Arizona Independent Redistricting Commission (“AIRC”) was formed pursuant 

to a voter initiative (Proposition 106).  The AIRC is composed of two Republicans, two 

Democrats, and an Independent, and it is tasked with redrawing of legislative and 

congressional district lines following each decennial Census.  According to its enacting 

constitutional provisions, the AIRC considers the following six criteria when 

redistricting: (a) equal population; (b) compactness and contiguousness; (c) compliance 

with the Constitution and the VRA; (d) respect for communities of interest; (e) 

incorporation of visible geographic features, including city, town and county boundaries, 

as well as undivided census tracts; and (f) creation of competitive districts where there is 

no significant detriment to other goals.  (Doc. 361 ¶ 44.)  The most recent AIRC set a 

goal to pass preclearance with its first submittal to DOJ.  The AIRC did this by ensuring 
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the competitiveness of legislative and congressional districts and ensuring that minorities 

have the opportunity to elect candidates of their choice.  See Harris v. Ariz. Indep. 

Redistricting Comm’n, -- U.S. --, 136 S. Ct. 1301, 1308 (2016).  The Commission 

succeeded, and the DOJ approved Arizona’s new maps on April 9, 2012 without 

objection.

 In sum, “[d]iscriminatory action has been more pronounced in some periods of 

state history than others . . . [and] each party (not just one party) has led the charge in 

discriminating against minorities over the years.”  Sometimes, however, partisan 

objectives are the motivating factor in decisions to take actions detrimental to the voting 

rights of minorities.  “[M]uch of the discrimination that has been evidenced may well 

have in fact been the unintended consequence of a political culture that simply ignores 

the needs of minorities.”  (Ex. 90 at 8.)  Arizona’s recent history is a mixed bag of 

advancements and discriminatory actions.   

2.  Racially Polarized Voting 

 Arizona has a history of racially polarized voting, which continues today.  (Ex. 91 

at 30-33, 44-45).  In the most recent redistricting cycle, experts for the AIRC found that 

at least one congressional district and five legislative districts clearly exhibited racially 

polarized voting.  (Ex. 91 at 29-33.)  Exit polls for the 2016 general election demonstrate 

that voting between non-minorities and Hispanics continues to be polarized along racial 

lines.  (Ex. 91 at 29-33, 44-45; Ex. 92 at 12, 14; Ex. 94 at 4); see also Gonzalez, 677 F.3d 

at 407. 

 3.  Socioeconomic Effects of Discrimination 

 Racial disparities between minorities and non-minorities in socioeconomic 

standing, income, employment, education, health, housing, transportation, criminal 

justice, and electoral representation have persisted in Arizona.  (Ex. 89 at 7-8, 12, 23; Ex. 

91 at 39-43; Ex. 93 at 12-18, 21, 24; Ex. 95 at 4, 9-11; Ex. 97 at 46-52, 56-58; Ex. 98 at 

16, 18, 33; Tameron Dep. 155:5-20; Pstross Dep. 34:11-22; Tr. 506.)  Of these, 

disparities in transportation, housing, and education are most pertinent to the specific 
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burdens imposed by the challenged laws.  

4.  Racial Appeals in Political Campaigns 

 Arizona’s racially polarized voting has resulted in racial appeals in campaigns.  

For example, when Raul Castro ran for governor in the 1970s, his opponents urged 

support for the white candidate because “he looked like a governor.”  In that same 

election, a newspaper published a picture of Fidel Castro with a headline that read 

“Running for governor of Arizona.”  (Ex. 89 at 19.)  In a 2010 bid for State 

Superintendent of Public Education, John Huppenthal “ran an advertisement in which the 

announcer said that Huppenthal was ‘one of us.’  The announcer noted that Huppenthal 

voted against bilingual education and ‘will stop La Raza.’”  Similarly, when running for 

governor in 2014, Maricopa County Attorney Andrew Thomas ran an ad describing 

himself as “the only candidate who has stopped illegal immigration” while 

“simultaneously show[ing] a Mexican flag with a red strikeout line through it 

superimposed over the outline of Arizona.”  (Ex. 91 at 44.)

 Moreover, racial appeals have been made in the specific context of legislative 

efforts to limit ballot collection.  During the legislative hearings on earlier bills to 

criminalize ballot collection, Republican sponsors and proponents expressed beliefs that 

ballot collection fraud regularly was occurring but struggled with the lack of direct 

evidence substantiating those beliefs.  In 2014, the perceived “evidence” arrived in the 

form of a racially charged video created by Maricopa County Republican Chair A.J. 

LaFaro (the “LaFaro Video”) and posted on a blog.  (Ex. 121.)  The LaFaro Video 

showed surveillance footage of a man of apparent Hispanic heritage appearing to deliver 

early ballots.  It also contained a narration of “Innuendos of illegality . . .  [and] racially 

tinged and inaccurate commentary by . . .  LaFaro.”  (Ex. 91 at 18 n.40; Ex. 524 at 23-

24.)  LaFaro’s commentary included statements that the man was acting to stuff the ballot 

box; that LaFaro did not know if the person was an illegal alien, a dreamer, or citizen, but 

knew that he was a thug; and that LaFaro did not follow him out to the parking lot to take 

down his tag number because he feared for his life.  The LaFaro Video goes on to tell 
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about ballot parties where people gather en mass and give their un-voted ballots to 

operatives of organizations so they can not only collect them, but also vote them illegally.

(Ex. 91 at 18; Ex. 121.) 

 The LaFaro Video did not show any obviously illegal activity and there is no 

evidence that the allegations in the narration were true.  Nonetheless, it “became quite 

prominent in the debates over H.B. 2023.”  (Tr. 1154.)  The LaFaro video also was 

posted on Facebook and YouTube, shown at Republican district meetings, and was 

incorporated into a television advertisement—entitled “Do You Need Evidence 

Terry?”—for Secretary Reagan when she ran for Secretary of State.  (Ex. 91 at 18; Ex. 

107.)  In the ad, the LaFaro Video plays after a clip of then-Arizona Attorney General 

Terry Goddard stating he would like to see evidence that there has been ballot collection 

fraud.  While the video is playing, Secretary Reagan’s narration indicates that the LaFaro 

Video answers Goddard’s request for evidence of fraud.  The LaFaro Video, however, 

merely shows a man of apparent Hispanic heritage dropping off ballots and not obviously 

violating any law.19  (Ex. 107.)

5.  Minority Representation in Public Offices 

 Notwithstanding racially polarized voting and racial appeals, the disparity in the 

number of minority elected officials in Arizona has declined.  Arizona has been 

recognized for improvements in the number of Hispanics and Native Americans 

registering and voting, as well as in the overall representation of minority elected officials 

in the State.  (Ex. 521 at 27-28.)  “Nonwhites make up 25 percent of Arizona’s elected 

office holders, compared to 44 percent of the total population.  This gives [Arizona] the 

16th best representation ratio in the country.”  (Ex. 524 at 44.)

 Nevertheless, Arizona has seen only one Hispanic and one African American 

elected to statewide office, and Arizona has never elected a Native American to statewide 

                                              19 Notably, LaFaro was not called as a witness in this case, Defendants do not rely 
on the LaFaro Video as evidence of fraud, and, despite the implications of her campaign 
advertisement, Secretary Reagan testified in deposition that “I have never accused anyone 
collecting ballots as doing fraudulent activities[.]”  (Reagan Dep. 91:2-3.) 
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office.  No Native American or African American has been elected to represent Arizona 

in the United States House of Representatives.  Further, no Hispanic, Native American, 

or African American has ever served as a United States Senator representing Arizona or 

as Arizona Attorney General.  (Ex. 91 at 45; Ex. 93 at 19-20; Ex. 89 at 19, 22.) 

6.  Lack of Responsiveness to Minority Needs 

 Plaintiffs’ evidence on this factor, presented through the analysis and opinions of 

Dr. Lichtman, is insufficient to establish a lack of responsiveness on the part of elected 

officials to particularized needs of minority groups.  Dr. Lichtman ignored various topics 

that are relevant to whether elected officials have shown responsiveness, and he did not 

conduct research on the issues in Arizona when considering this factor.

 Notably, the CCEC engages in outreach to various communities, including the 

Hispanic and Native American communities, to increase voter participation.  The CCEC 

develops an annual voter education plan in consultation with elections officials and 

stakeholders, and the current Chairman of the CCEC is Steve Titla, an enrolled member 

of the San Carlos Apache Tribe, who has been particularly vocal in supporting CCEC 

outreach to Native Americans. 

7.  Justifications for Challenged Provisions 

 Precinct-based voting helps Arizona counties estimate the number of voters who 

may be expected at any particular precinct, allows for better allocation of resources and 

personnel, improves orderly administration of elections, and reduces wait times.  The 

precinct-based system also ensures that each voter receives a ballot reflecting only the 

races for which that person is entitled to vote, thereby promoting voting for local 

candidates and issues and making ballots less confusing.  Arizona’s policy to not count 

OOP ballots is one mechanism by which it strictly enforces this system to ensure that 

precinct-based counties maximize the system’s benefits.  This justification is not tenuous.

  As for H.B. 2023, there is no direct evidence that the type of ballot collection 

fraud the law is intended to prevent or deter has occurred.  Although the justifications for 

H.B. 2023 are weaker than the justifications for the State’s OOP ballot policy, Arizona 
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nonetheless has a constitutionally adequate justification for the law: to reduce 

opportunities for early ballot loss or destruction. 

8.  Overall Assessment 

 In sum, of the germane Senate Factors, the Court finds that some are present in 

Arizona and others are not.  Plaintiffs have shown that past discrimination in Arizona has 

had lingering effects on the socioeconomic status of racial minorities.  But Plaintiffs’ 

causation theory is too tenuous to support their VRA claim because, taken to its logical 

conclusion, virtually any aspect of a state’s election regime would be suspect as nearly all 

costs of voting fall heavier on socioeconomically disadvantaged voters.  Such a loose 

approach to causation, which potentially would sweep away any aspect of a state’s 

election regime in which there is not perfect racial parity, is inconsistent with the Ninth 

Circuit’s repeated emphasis on the importance of a “causal connection between the 

challenged voting practice and a prohibited discriminatory result.”  Salt River Project,

109 F.3d at 595.  For these reasons, the Court concludes that Plaintiffs have not carried 

their burden at either step of the § 2 results test. 

VII.  FIFTEENTH AMENDMENT/§ 2 (INTENTIONAL DISCRIMINATION) 

Lastly, Plaintiffs contend that H.B. 2023 violates § 2 and the Fifteenth 

Amendment because it was enacted with the intent to suppress minority votes.  The 

Fifteenth Amendment provides that “[t]he right of citizens of the United States to vote 

shall not be denied or abridged by the United States or by any State on account of race, 

color, or previous condition of servitude,” and authorizes Congress to enforce this 

mandate “by appropriate legislation.”  Section 2 is such legislation.  Although Congress 

amended the VRA in 1982 to add the results test, § 2 continues to prohibit intentional 

discrimination in a manner coextensive with the Fifteenth Amendment.  Consequently, 

the standards for both the statutory and the constitutional claim overlap.

 The parties agree that the standard for finding unconstitutional, intentional racial 

discrimination is governed by the Supreme Court’s decision in Village of Arlington 

Heights v. Metropolitan Housing Development Corp., 429 U.S. 252 (1977).  There, the 
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Supreme Court explained that “official action will not be held unconstitutional solely 

because it results in a racially disproportionate impact.”  Id. at 264-65.  Rather, “[p]roof 

of racially discriminatory intent or purpose is required to show a violation” of the 

Constitution. Id. at 265. 

 Discriminatory purpose must be “a motivating factor in the decision,” but it need 

not be the only factor.  Id. at 265-66.  “Determining whether invidious discriminatory 

purpose was a motivating factor demands a sensitive inquiry into such circumstantial and 

direct evidence of intent as may be available.” Id. at 266.  “[A]n invidious discriminatory 

purpose may often be inferred from the totality of the relevant facts, including the fact, if 

it is true, that the law bears more heavily on one race than another.”  Wash. v. Davis, 426 

U.S. 229, 242 (1976).  “But the ultimate question remains: did the legislature enact a law 

‘because of,’ and not just ‘in spite of,’ its discriminatory effect.”  N.C. St. Conf. of 

NAACP v. McCrory, 831 F.3d 204, 200 (4th Cir. 2016) (quoting Pers. Adm’r of Mass. v. 

Fenney, 442 U.S. 256, 279 (1979)).   

To guide this inquiry, the Arlington Heights Court articulated a non-exhaustive list 

of factors courts should consider.  These so-called “Arlington Heights Factors” include: 

(1) the historical background and sequence of events leading to enactment; (2) 

substantive or procedural departures from the normal legislative process; (3) relevant 

legislative history; and (4) whether the law has a disparate impact on a particular racial 

group. Arlington Heights, 429 U.S. at 266-68.  If “racial discrimination is shown to have 

been a ‘substantial’ or ‘motivating’ factor behind enactment of the law, the burden shifts 

to the law’s defenders to demonstrate that the law would have been enacted without this 

factor.”  Hunter v. Underwood, 471 U.S. 222, 228 (1985).  This same framework applies 

to § 2 claims based on allegations of discriminatory purpose.  See Garza v. Cty. of L.A.,

918 F.2d 763, 766 (9th Cir. 1990). 

 Having considered these factors, the Court finds that H.B. 2023 was not enacted 

with a racially discriminatory purpose.  Though some individual legislators and 

proponents of limitations on ballot collection harbored partisan motives—perhaps 
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implicitly informed by racial biases about the propensity of GOTV volunteers in minority 

communities to engage in nefarious activities—the legislature as a whole enacted H.B. 

2023 in spite of opponents’ concerns about its potential effect on GOTV efforts in 

minority communities, not because of that effect.  Despite the lack of direct evidence 

supporting their concerns, the majority of H.B. 2023’s proponents were sincere in their 

belief that ballot collection increased the risk of early voting fraud, and that H.B. 2023 

was a necessary prophylactic measure to bring early mail ballot security in line with in-

person voting.   

 Beginning with the historical background, H.B. 2023 emerged in the context of 

racially polarized voting, increased use of ballot collection as a Democratic GOTV 

strategy in low-efficacy minority communities, and on the heels of several prior efforts to 

restrict ballot collection, some of which were spearheaded by former Arizona State 

Senator Don Shooter.20  Due to the high degree of racial polarization in his district, 

Shooter was in part motivated by a desire to eliminate what had become an effective 

Democratic GOTV strategy.  (Tr. 1061-63, 1200, 1687-88, 2158-62; Ex. 89 at 24; Ex. 91 

at 52-55; Ex. 92 at 2-10; Ex. 93 at 2; Shooter Dep. at 117:5-16.)  Indeed, Shooter’s 2010 

election was close: he won with 53 percent of the total vote, receiving 83 percent of the 

non-minority vote but only 20 percent of the Hispanic vote.  (Ex. 94 at 4.)

 Shooter’s efforts to limit ballot collection were marked by unfounded and often 

farfetched allegations of ballot collection fraud.  (Tr. 1064, 2162, 2194, 2205; Ex. 3 at 7-

8; Ex. 10 at 3-9; Ex. 25 at 22-23; Ex. 91 at 19-20; Ex. 123.)  Though his allegations were 

demonstrably false, they—along with the racially-tinged LaFaro Video—spurred a larger 

debate in the legislature about the security of early mail voting as compared to in-person 

voting.21  (Tr. 1644, 1687, 2158-59, 2161-62; Ex. 10 at 49-53; Ex. 17 at 15-16; Ex. 23 at 

                                              20 Shooter most recently was a member of the Arizona House of Representatives 
but served as a state senator during the relevant time period.  21 Although the video referenced by various proponents of ballot collection 
limitations was not always identified as such, it is plain from their descriptions that they 
were describing the LaFaro video. 
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83-84.) 

 Turning to the relevant legislative history, proponents of H.B. 2023 repeatedly 

voiced concerns that mail-in ballots were less secure than in-person voting, and that 

ballot collection created opportunities for fraud.  Although no direct evidence of ballot 

collection fraud was presented to the legislature or at trial, Shooter’s allegations and the 

LaFaro Video were successful in convincing H.B. 2023’s proponents that ballot 

collection presented opportunities for fraud that did not exist for in-person voting, and 

these proponents appear to have been sincere in their beliefs that this was a potential 

problem that needed to be addressed.  (Ex. 17 at 11-13, 17-75, 83-84; Ex. 19 at 56-57; 

Ex. 21 at 11; Ex. 23 at 36; Tr. 1450, 1805, 1822-23.)  Notably, H.B. 2023 found support 

among some minority officials and organizations.  For example, the measure was 

supported by the Arizona Latino Republican Association for the Tucson Chapter, which 

expressed concerns that elderly people in the Latino community were being taken 

advantage of by ballot collectors.  (Ex. 17 at 71-75.)  Likewise, Michael Johnson, an 

African American who had served on the Phoenix City Council, strongly favored H.B 

2023 and expressed concern about stories of ballot collectors misrepresenting themselves 

as election workers.  (Ex. 17 at 45-50.)  Further, although some Democratic lawmakers 

accused their Republican counterparts of harboring partisan or racially discriminatory 

motives, this view was not shared by all of H.B. 2023’s opponents.  (Tr. 697.)  For 

example, Representative Fernandez testified that she has no reason to believe H.B. 2023 

was enacted with the intent to suppress Hispanic voting.  (Tr. 83.) 

 As for departures from the normal legislative process, Plaintiffs cite two prior 

efforts to limit ballot collection as examples of procedural discrepancies.  First, in 2011 

Arizona enacted S.B. 1412, which required any person who delivered more than ten early 

ballots to provide a copy of her photo identification to the receiving elections official.  If 

a ballot collector could not produce a copy of her photo identification, the elections 

official was directed to record the information from whatever identification that the ballot 

collector had available.  Within 60 days of each election, the Secretary of State was to 
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compile a public statewide report listing the identities and personal information of all 

ballot collectors.  (Ex. 2 at 16-19; Ex. 91 at 6-7.) 

 When S.B. 1412 became law, Arizona still was subject to § 5 preclearance.  

Accordingly, S.B. 1412 could not go into effect until the law had been precleared by the 

DOJ or a federal court.  The Arizona Attorney General submitted the law for 

preclearance on April 26, 2011, and on June 27, 2011 the DOJ precleared all provisions 

except for the provision regulating ballot collection.  (Ex. 41; Ex. 91 at 6-7.)  As to that 

provision, the DOJ stated that “the information sent [wa]s insufficient to enable us to 

determine that the proposed changes have neither the purpose nor will have the effect of 

denying or abridging the right to vote on account of race, color, or membership in a 

language minority group.”  The DOJ asked for more information and stated that “if no 

response is received within sixty days of this request, the Attorney General may object to 

the proposed changes.”  (Ex. 41.)   Rather than respond to the DOJ’s request for more 

information, the Attorney General chose to voluntarily withdraw the ballot collection 

provision on July 28, 2011, rendering the law unenforceable.  (Ex. 91 at 6-7; Ex. 42.)  

“Of 773 preclearance submissions this was one of only 6 that were fully or partially 

withdrawn in Arizona.”  (Ex. 91 at 7.)  Arizona formally repealed the law shortly 

thereafter.  (Ex. 5.)

 Second, Republican legislators again tried to restrict ballot collection in 2013 with 

the enactment of H.B. 2305, which banned partisan ballot collection and required other 

ballot collectors to complete an affidavit stating that they had returned the ballot.  

Violation of the law was a misdemeanor.  H.B. 2305 was passed along nearly straight 

party lines in the waning hours of the legislative session.  (Ex. 7; Ex. 91 at 7-10.) Shortly

after its enactment, citizen groups organized a referendum effort and collected more than 

140,000 signatures to place H.B. 2305 on the ballot for a straight up-or-down vote.  (Tr. 

1071-72; Ex. 91 at 11.)  Had H.B. 2305 been repealed by referendum, the legislature 

could not have enacted related legislation except on a supermajority vote, and only to 

“further[] the purposes” of the referendum.  Ariz. Const. art. 4, pt. 1, § 1(6)(C), (14).  
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Rather than face a referendum, Republican legislators again repealed their own 

legislation along party lines.  The bill’s primary sponsor, Secretary Reagan (who, at the 

time, was a State Senator), admitted that the legislature’s goal was to break the bill into 

smaller pieces and reintroduce individual provisions “a la carte.”  (Ex. 91 at 11.)

 Although the circumstances surrounding these prior bills are somewhat suspicious, 

these departures have less probative value because they involve different bills passed 

during different legislative sessions by a substantially different composition of 

legislators.  See Burton v. City of Belle Glade, 178 F.3d 1175, 1195 (11th Cir. 1999) 

(“[W]e fail to see how evidence of . .  . a [city’s] prior refusal to annex [a housing 

project] standing alone establishes any intent, let alone a discriminatory one” for later 

annexation decision); Kansas City, Mo. v. Fed. Pac. Elec. Co., 310 F.2d 271, 278 (8th 

Cir. 1962) (noting the “questionable import that the rejection of prior bills may have in 

determining congressional intent as to subsequently enacted legislation”). 

 Plaintiffs also claim that H.B. 2023 represents a substantive deviation from normal 

legislative processes because it differs from these prior bills.  But the fact that different 

bills from different sponsors and different legislative sessions did not have the same 

substance is not alone surprising, nor is it particularly probative of discriminatory intent.  

Moreover, although Plaintiffs argue that the legislature made H.B. 2023 harsher than 

previous ballot collection bills by imposing felony penalties, they ignore that H.B. 2023 

in other respects is more lenient than its predecessors given its broad exceptions for 

family members, household members, and caregivers. 

 Finally, Plaintiffs highlight the law’s impact on minority voters.  As previously 

noted, ballot collection was used as a GOTV strategy in mostly low-efficacy minority 

communities, though the Court cannot say how often voters used ballot collection, nor 

can it measure the degree or significance of any disparities in its usage.  The legislature 

was aware that the law could impact GOTV efforts in low-efficacy minority 

communities; numerous democratic lawmakers speaking in opposition to the bill 

expressed concerns that it would adversely impact minority GOTV efforts.  (Ex. 17 at 74; 
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Ex. 19 at 17-18, 20, 35-37; Ex. 23 at 89-91; Ex. 25 at 27-28.)  But this evidence shows 

only that the legislature enacted H.B. 2023 in spite of its impact on minority GOTV 

efforts, not because of that impact.  Indeed, proponents of the bill seemed to view these 

concerns as less significant because of the minimal burdens associated with returning a 

mail ballot.  (See, e.g., Ex. 23 at 81-82.) 

 Based on the totality of the circumstances, Plaintiffs have not shown that the 

legislature enacted H.B. 2023 with the intent to suppress minority votes.  Rather, some 

individual legislators and proponents were motivated in part by partisan interests.  

Shooter, for example, first raised concerns about ballot collection after winning a close 

election.  In addition to raising concerns about ballot collectors impersonating election 

workers, Johnson complained that ballot collection put candidates “who don’t have 

accessibility to large groups to go out and collect those ballots” at a disadvantage.  

Likewise, Richard Hopkins, a proponent of the bill and a 2014 Republican candidate for 

the Arizona House of Representatives, claimed that he lost his election because of “ballot 

harvesting.”  (Ex. 17 at 17, 45-49.)  In opposing ballot collection restrictions, Democratic 

Senator Steve Farley stated “[t]he problem we’re solving is that one party is better at 

collecting ballots than the other one.”  (Ex. 25 at 35.) 

 But partisan motives are not necessarily racial in nature, even though racially 

polarized voting can sometimes blur the lines.  Importantly, both the Fifteenth 

Amendment and § 2 of the VRA—upon which Plaintiffs’ intentional discrimination 

claims are based—address racial discrimination, not partisan discrimination.  That some 

legislators and proponents harbored partisan interests, rather than racially discriminatory 

motives, is consistent with Arizona’s history of advancing partisan objectives with the 

unintended consequence of ignoring minority interests.  (Ex. 90 at 8.) 

 Moreover, partisan motives did not permeate the entire legislative process.  

Instead, many proponents acted to advance facially important interests in bringing early 

mail ballot security in line with in-person voting security, notwithstanding the lack of 

direct evidence that ballot collection fraud was occurring.  Though Plaintiffs might 
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disagree with the manner in which the legislature chose to address its concerns about 

early ballot security, “the propriety of doing so is perfectly clear,” and the legislature 

need not wait until a problem occurs to take proactive steps it deems appropriate. 

Crawford, 553 U.S. at 196; see also Lee, 188 F. Supp. 3d at 609. 

 The Court therefore finds that the legislature that enacted H.B. 2023 was not 

motivated by a desire to suppress minority voters.  The legislature was motivated by a 

misinformed belief that ballot collection fraud was occurring, but a sincere belief that 

mail-in ballots lacked adequate prophylactic safeguards as compared to in-person voting.  

Some proponents also harbored partisan motives.  But, in the end, the legislature acted in 

spite of opponents’ concerns that the law would prohibit an effective GOTV strategy in 

low-efficacy minority communities, not because it intended to suppress those votes.   

VIII.  CONCLUSION 

Plaintiffs have not carried their burden to show that the challenged election 

practices severely and unjustifiably burden voting and associational rights, disparately 

impact minority voters such that they have less opportunity than their non-minority 

counterparts to meaningfully participate in the political process, or that Arizona was 

motivated by a desire to suppress minority turnout when it placed limits on who may 

collect early mail ballots.  Plaintiffs have raised fair concerns about the wisdom of H.B. 

2023 and Arizona’s treatment of OOP ballots as matters of public policy.  The Court, 

however, is not charged with second-guessing the prudence of Arizona’s laws.  The 

Court’s authority extends only to determining whether, in exercising its constitutional 

authority to regulate the times, places, and manner of elections, Arizona has acted within 

permissible constitutional and statutory bounds.  In exercising this duty, the Court also is 

constrained by decisions of the Supreme Court, including those standing for the 

proposition that legislatures may act prophylactically rather than upon specific evidence 

of a documented problem, and those finding that prevention of voter fraud and 

preservation of public confidence in election integrity are important state interests.  See 

Purcell, 549 U.S. at 4; Crawford, 553 U.S. at 195; Munro, 479 U.S. at 194-95; Eu, 489 

Case 2:16-cv-01065-DLR   Document 416   Filed 05/10/18   Page 82 of 83  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 82 of 3218



- 83 - 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

U.S. at 231.  Based on a careful review of the evidence and governing case law, the Court 

concludes that the challenged provisions contravene neither the Constitution nor the 

VRA.  Therefore, 

IT IS ORDERED as follows: 

 1.  Defendants’ oral motion for judgment on partial findings (Doc. 384) is 

DENIED as moot. 

 2.  The Court finds in favor of Defendants and against Plaintiffs on all claims. 

 3.  The Clerk of the Court shall enter judgment accordingly and terminate this 

case.

 Dated this 10th day of May, 2018. 

Douglas L. Rayes 
United States District Judge
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HB 2023 
 
 
 
 

 - 1 - 

Be it enacted by the Legislature of the State of Arizona: 1 
Section 1.  Section 16-1005, Arizona Revised Statutes, is amended to 2 

read: 3 
16-1005.  Ballot abuse; violation; classification 4 
A.  Any person who knowingly marks a voted or unvoted ballot or ballot 5 

envelope with the intent to fix an election for his THAT PERSON'S own benefit 6 
or for that of another person is guilty of a class 5 felony. 7 

B.  It is unlawful to offer or provide any consideration to acquire a 8 
voted or unvoted early ballot.  A person who violates this subsection is 9 
guilty of a class 5 felony. 10 

C.  It is unlawful to receive or agree to receive any consideration in 11 
exchange for a voted or unvoted ballot.  A person who violates this 12 
subsection is guilty of a class 5 felony. 13 

D.  It is unlawful to possess a voted or unvoted ballot with the intent 14 
to sell the voted or unvoted ballot of another person.  A person who violates 15 
this subsection is guilty of a class 5 felony. 16 

E.  A person or entity that knowingly solicits the collection of voted 17 
or unvoted ballots by misrepresenting itself as an election official or as an 18 
official ballot repository or is found to be serving as a ballot drop off 19 
site, other than those established and staffed by election officials, is 20 
guilty of a class 5 felony. 21 

F.  A person who knowingly collects voted or unvoted ballots and WHO 22 
does not turn those ballots in to an election official, the United States 23 
postal service or any other entity permitted by law to transmit post is 24 
guilty of a class 5 felony. 25 

G.  A person who engages or participates in a pattern of ballot fraud 26 
is guilty of a class 4 felony.  For the purposes of this subsection, "pattern 27 
of ballot fraud" means the person has offered or provided any consideration 28 
to three or more persons to acquire the voted or unvoted ballot of a person. 29 

H.  A PERSON WHO KNOWINGLY COLLECTS VOTED OR UNVOTED EARLY BALLOTS FROM 30 
ANOTHER PERSON IS GUILTY OF A CLASS 6 FELONY.  AN ELECTION OFFICIAL, A UNITED 31 
STATES POSTAL SERVICE WORKER OR ANY OTHER PERSON WHO IS ALLOWED BY LAW TO 32 
TRANSMIT UNITED STATES MAIL IS DEEMED NOT TO HAVE COLLECTED AN EARLY BALLOT 33 
IF THE OFFICIAL, WORKER OR OTHER PERSON IS ENGAGED IN OFFICIAL DUTIES.  THIS 34 
SUBSECTION DOES NOT PRECLUDE A SPECIAL TAXING DISTRICT FROM ADOPTING AND 35 
USING AN ACREAGE SYSTEM OF VOTING AS PRESCRIBED IN TITLE 48 OR APPLY TO A 36 
FAMILY MEMBER, HOUSEHOLD MEMBER OR CAREGIVER OF THE VOTER.  FOR THE PURPOSES 37 
OF THIS SUBSECTION: 38 

1.  "CAREGIVER" MEANS A PERSON WHO PROVIDES MEDICAL OR HEALTH CARE 39 
ASSISTANCE TO THE VOTER IN A RESIDENCE, NURSING CARE INSTITUTION, HOSPICE 40 
FACILITY, ASSISTED LIVING CENTER, ASSISTED LIVING FACILITY, ASSISTED LIVING 41 
HOME, RESIDENTIAL CARE INSTITUTION, ADULT DAY HEALTH CARE FACILITY OR ADULT 42 
FOSTER CARE HOME. 43 
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2.  "COLLECTS" MEANS TO GAIN POSSESSION OR CONTROL OF AN EARLY BALLOT. 1 
3.  "FAMILY MEMBER" MEANS A PERSON WHO IS RELATED TO THE VOTER BY 2 

BLOOD, MARRIAGE, ADOPTION OR LEGAL GUARDIANSHIP. 3 
4.  "HOUSEHOLD MEMBER" MEANS A PERSON WHO RESIDES AT THE SAME RESIDENCE 4 

AS THE VOTER.  5 
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AMENDING SECTION 16-1005, ARIZONA REVISED STATUTES; RELATING TO BALLOT ABUSE. 
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16-006

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 89 of 3218



H.B. 2023 
 
 
 
 

 - 1 - 

Be it enacted by the Legislature of the State of Arizona: 1 
Section 1.  Section 16-1005, Arizona Revised Statutes, is amended to 2 

read: 3 
16-1005.  Ballot abuse; violation; classification 4 
A.  Any person who knowingly marks a voted or unvoted ballot or ballot 5 

envelope with the intent to fix an election for his THAT PERSON'S own benefit 6 
or for that of another person is guilty of a class 5 felony. 7 

B.  It is unlawful to offer or provide any consideration to acquire a 8 
voted or unvoted early ballot.  A person who violates this subsection is 9 
guilty of a class 5 felony. 10 

C.  It is unlawful to receive or agree to receive any consideration in 11 
exchange for a voted or unvoted ballot.  A person who violates this 12 
subsection is guilty of a class 5 felony. 13 

D.  It is unlawful to possess a voted or unvoted ballot with the intent 14 
to sell the voted or unvoted ballot of another person.  A person who violates 15 
this subsection is guilty of a class 5 felony. 16 

E.  A person or entity that knowingly solicits the collection of voted 17 
or unvoted ballots by misrepresenting itself as an election official or as an 18 
official ballot repository or is found to be serving as a ballot drop off 19 
site, other than those established and staffed by election officials, is 20 
guilty of a class 5 felony. 21 

F.  A person who knowingly collects voted or unvoted ballots and WHO 22 
does not turn those ballots in to an election official, the United States 23 
postal service or any other entity permitted by law to transmit post is 24 
guilty of a class 5 felony. 25 

G.  A person who engages or participates in a pattern of ballot fraud 26 
is guilty of a class 4 felony.  For the purposes of this subsection, "pattern 27 
of ballot fraud" means the person has offered or provided any consideration 28 
to three or more persons to acquire the voted or unvoted ballot of a person. 29 

H.  A PERSON WHO KNOWINGLY COLLECTS VOTED OR UNVOTED EARLY BALLOTS FROM 30 
ANOTHER PERSON IS GUILTY OF A CLASS 6 FELONY.  AN ELECTION OFFICIAL, A UNITED 31 
STATES POSTAL SERVICE WORKER OR ANY OTHER PERSON WHO IS ALLOWED BY LAW TO 32 
TRANSMIT UNITED STATES MAIL IS DEEMED NOT TO HAVE COLLECTED AN EARLY BALLOT 33 
IF THE OFFICIAL, WORKER OR OTHER PERSON IS ENGAGED IN OFFICIAL DUTIES.  34 

I.  SUBSECTION H OF THIS SECTION DOES NOT APPLY TO: 35 
1.  AN ELECTION HELD BY A SPECIAL TAXING DISTRICT FORMED PURSUANT TO 36 

TITLE 48 FOR THE PURPOSE OF PROTECTING OR PROVIDING SERVICES TO AGRICULTURAL 37 
LANDS OR CROPS AND THAT IS AUTHORIZED TO CONDUCT ELECTIONS PURSUANT TO 38 
TITLE 48. 39 

2.  A FAMILY MEMBER, HOUSEHOLD MEMBER OR CAREGIVER OF THE VOTER.  FOR 40 
THE PURPOSES OF THIS PARAGRAPH: 41 

16-007

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 90 of 3218



H.B. 2023 
 
 
 
 

 - 2 - 

(a)  "CAREGIVER" MEANS A PERSON WHO PROVIDES MEDICAL OR HEALTH CARE 1 
ASSISTANCE TO THE VOTER IN A RESIDENCE, NURSING CARE INSTITUTION, HOSPICE 2 
FACILITY, ASSISTED LIVING CENTER, ASSISTED LIVING FACILITY, ASSISTED LIVING 3 
HOME, RESIDENTIAL CARE INSTITUTION, ADULT DAY HEALTH CARE FACILITY OR ADULT 4 
FOSTER CARE HOME. 5 

(b)  "COLLECTS" MEANS TO GAIN POSSESSION OR CONTROL OF AN EARLY BALLOT. 6 
(c)  "FAMILY MEMBER" MEANS A PERSON WHO IS RELATED TO THE VOTER BY 7 

BLOOD, MARRIAGE, ADOPTION OR LEGAL GUARDIANSHIP. 8 
(d)  "HOUSEHOLD MEMBER" MEANS A PERSON WHO RESIDES AT THE SAME 9 

RESIDENCE AS THE VOTER.  10 
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Be it enacted by the Legislature of the State of Arizona: 1 
Section 1.  Section 16-1005, Arizona Revised Statutes, is amended to 2 

read: 3 
16-1005.  Ballot abuse; violation; classification 4 
A.  Any person who knowingly marks a voted or unvoted ballot or ballot 5 

envelope with the intent to fix an election for his THAT PERSON'S own benefit 6 
or for that of another person is guilty of a class 5 felony. 7 

B.  It is unlawful to offer or provide any consideration to acquire a 8 
voted or unvoted early ballot.  A person who violates this subsection is 9 
guilty of a class 5 felony. 10 

C.  It is unlawful to receive or agree to receive any consideration in 11 
exchange for a voted or unvoted ballot.  A person who violates this 12 
subsection is guilty of a class 5 felony. 13 

D.  It is unlawful to possess a voted or unvoted ballot with the intent 14 
to sell the voted or unvoted ballot of another person.  A person who violates 15 
this subsection is guilty of a class 5 felony. 16 

E.  A person or entity that knowingly solicits the collection of voted 17 
or unvoted ballots by misrepresenting itself as an election official or as an 18 
official ballot repository or is found to be serving as a ballot drop off 19 
site, other than those established and staffed by election officials, is 20 
guilty of a class 5 felony. 21 

F.  A person who knowingly collects voted or unvoted ballots and WHO 22 
does not turn those ballots in to an election official, the United States 23 
postal service or any other entity permitted by law to transmit post is 24 
guilty of a class 5 felony. 25 

G.  A person who engages or participates in a pattern of ballot fraud 26 
is guilty of a class 4 felony.  For the purposes of this subsection, "pattern 27 
of ballot fraud" means the person has offered or provided any consideration 28 
to three or more persons to acquire the voted or unvoted ballot of a person. 29 

H.  A PERSON WHO KNOWINGLY COLLECTS VOTED OR UNVOTED EARLY BALLOTS FROM 30 
ANOTHER PERSON IS GUILTY OF A CLASS 6 FELONY.  AN ELECTION OFFICIAL, A UNITED 31 
STATES POSTAL SERVICE WORKER OR ANY OTHER PERSON WHO IS ALLOWED BY LAW TO 32 
TRANSMIT UNITED STATES MAIL IS DEEMED NOT TO HAVE COLLECTED AN EARLY BALLOT 33 
IF THE OFFICIAL, WORKER OR OTHER PERSON IS ENGAGED IN OFFICIAL DUTIES.  34 

I.  SUBSECTION H OF THIS SECTION DOES NOT APPLY TO: 35 
1.  AN ELECTION HELD BY A SPECIAL TAXING DISTRICT FORMED PURSUANT TO 36 

TITLE 48 FOR THE PURPOSE OF PROTECTING OR PROVIDING SERVICES TO AGRICULTURAL 37 
LANDS OR CROPS AND THAT IS AUTHORIZED TO CONDUCT ELECTIONS PURSUANT TO 38 
TITLE 48. 39 

2.  A FAMILY MEMBER, HOUSEHOLD MEMBER OR CAREGIVER OF THE VOTER.  FOR 40 
THE PURPOSES OF THIS PARAGRAPH: 41 
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(a)  "CAREGIVER" MEANS A PERSON WHO PROVIDES MEDICAL OR HEALTH CARE 1 
ASSISTANCE TO THE VOTER IN A RESIDENCE, NURSING CARE INSTITUTION, HOSPICE 2 
FACILITY, ASSISTED LIVING CENTER, ASSISTED LIVING FACILITY, ASSISTED LIVING 3 
HOME, RESIDENTIAL CARE INSTITUTION, ADULT DAY HEALTH CARE FACILITY OR ADULT 4 
FOSTER CARE HOME. 5 

(b)  "COLLECTS" MEANS TO GAIN POSSESSION OR CONTROL OF AN EARLY BALLOT. 6 
(c)  "FAMILY MEMBER" MEANS A PERSON WHO IS RELATED TO THE VOTER BY 7 

BLOOD, MARRIAGE, ADOPTION OR LEGAL GUARDIANSHIP. 8 
(d)  "HOUSEHOLD MEMBER" MEANS A PERSON WHO RESIDES AT THE SAME 9 

RESIDENCE AS THE VOTER.  10 
 
 
 
 
PASSED BY THE HOUSE FEBRUARY 4, 2016 
 
PASSED BY THE SENATE MARCH 9, 2016. 
 
APPROVED BY THE GOVERNOR MARCH 9, 2016. 
 
FILED IN THE OFFICE OF THE SECRETARY OF STATE MARCH 9, 2016. 

16-011

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 94 of 3218



 

 

 
Fifty-second Legislature Elections 
Second Regular Session H.B. 2023 
 

PROPOSED 

HOUSE OF REPRESENTATIVES AMENDMENTS TO H.B. 2023 

(Reference to printed bill) 

 

 

Page 1, between lines 1 and 2, insert: 1 

"Section 1.  Section 16-547, Arizona Revised Statutes, is amended to 2 

read: 3 

16-547.  Ballot affidavit; form 4 

A.  The early ballot shall be accompanied by an envelope bearing on the 5 

front the name, official title and post office address of the recorder or 6 

other officer in charge of elections and on the other side a printed 7 

affidavit in substantially the following form: 8 

I declare the following under penalty of perjury:  I am a 9 

registered voter in ___________ county Arizona, I have not voted 10 

and will not vote in this election in any other county or state, 11 

I understand that knowingly voting more than once in any election 12 

is a class 5 felony and I voted the enclosed ballot and signed 13 

this affidavit personally unless noted below.  IF I PROVIDED MY 14 

VOTED BALLOT TO ANOTHER PERSON FOR DELIVERY TO ELECTIONS 15 

OFFICIALS, I HAVE VOTED THE BALLOT AND SEALED IT IN THE ENVELOPE 16 

BEFORE GIVING IT TO ANOTHER PERSON FOR DELIVERY. 17 

If the voter was assisted by another person in marking the 18 

ballot OR WAS ASSISTED BY A PERSON COLLECTING THE BALLOT, 19 

complete the following: 20 

I declare the following under penalty of perjury: 21 

1.  At the registered voter's request I assisted the voter 22 

identified in this affidavit with marking the voter's ballot, I 23 

marked the ballot as directly instructed by the voter, I provided 24 
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the assistance because the voter was physically unable to mark 1 

the ballot solely due to illness, injury or physical limitation 2 

and I understand that there is no power of attorney for voting 3 

and that the voter must be able to make their THE VOTER'S 4 

selection even if they THE VOTER cannot physically mark the 5 

ballot. 6 

 Name of voter assistant: _____________________________ 7 

Address of voter assistant: __________________________ 8 

2.  WITH THE VOTER'S PERMISSION, I COLLECTED THE VOTER'S 9 

VOTED EARLY BALLOT AND WILL DELIVER THE VOTED EARLY BALLOT TO THE 10 

PROPER ELECTION OFFICIAL ON OR BEFORE ELECTION DAY, AND THE 11 

BALLOT WAS VOTED AND SEALED IN THE ENVELOPE BEFORE I COLLECTED 12 

IT. 13 

PRINTED NAME OF BALLOT COLLECTOR:___________________ 14 

SIGNATURE OF BALLOT COLLECTOR:______________________ 15 

DATE OF COLLECTION:_________________________________ 16 

PRINTED NAME OF VOTER:______________________________ 17 

SIGNATURE OF VOTER:_________________________________ 18 

B.  The face of each envelope in which a ballot is sent to a federal 19 

postcard applicant or in which a ballot is returned by such THE applicant to 20 

the recorder or other officer in charge of elections shall be in the form 21 

prescribed in accordance with the uniformed and overseas citizens absentee 22 

voting act of 1986 (P.L. 99-410; 42 52 United States Code section 1973ff 23 

20301).  Otherwise, the envelopes shall be the same as those used to send 24 

ballots to, or receive ballots from, other early voters. 25 

C.  The county recorder or other officer in charge of elections shall 26 

supply printed instructions to early voters that direct them to sign the 27 

affidavit, mark the ballot and return both in the enclosed self-addressed 28 

envelope that complies with section 16-545.  The instructions shall include 29 

the following statement: 30 

In order to be valid and counted, the ballot and affidavit must 31 

be delivered to the office of the county recorder or other 32 
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officer in charge of elections or may be deposited at any polling 1 

place in the county no later than 7:00 p.m. on election day. 2 

WARNING ⎯ It is a felony to offer or receive any compensation 3 

for a ballot." 4 

Renumber to conform 5 

Page 1, line 37, after "VOTER" insert "OR TO A PERSON WHO SIGNS THE BALLOT 6 

AFFIDAVIT AS PROVIDED IN SECTION 16-547" 7 

Amend title to conform 8 

 

 

KEN CLARK 
 

 

2023KC.doc 
01/22/2016 
10:40 AM 
C: myr 
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Fifty-second Legislature Clark 
Second Regular Session H.B. 2023 
 

CLARK FLOOR AMENDMENT 

HOUSE OF REPRESENTATIVES AMENDMENTS TO H.B. 2023 

(Reference to printed bill) 

 

 

Page 1, between lines 1 and 2, insert: 1 

"Section 1.  Section 16-547, Arizona Revised Statutes, is amended to 2 

read: 3 

16-547.  Ballot affidavit; form 4 

A.  The early ballot shall be accompanied by an envelope bearing on the 5 

front the name, official title and post office address of the recorder or 6 

other officer in charge of elections and on the other side a printed 7 

affidavit in substantially the following form: 8 

I declare the following under penalty of perjury:  I am a 9 

registered voter in ___________ county Arizona, I have not voted 10 

and will not vote in this election in any other county or state, 11 

I understand that knowingly voting more than once in any election 12 

is a class 5 felony and I voted the enclosed ballot and signed 13 

this affidavit personally unless noted below. 14 

If the voter was assisted by another person in marking OR 15 

RETURNING the ballot, complete the following: 16 

I declare the following under penalty of perjury:  At the 17 

registered voter's request I assisted the voter identified in 18 

this affidavit with marking OR RETURNING the voter's ballot, I 19 

marked OR RETURNED the ballot as directly instructed by the 20 

voter, I provided the assistance because the voter was physically 21 

unable to mark the ballot solely due to illness, injury or 22 

physical limitation OR WAS OTHERWISE UNABLE TO RETURN THE BALLOT 23 

and I understand that there is no power of attorney for voting 24 

and that the voter must be able to make their THE VOTER'S 25 

selection even if they THE VOTER cannot physically mark the 26 

ballot. 27 

Name of voter assistant: _____________________________ 28 

Address of voter assistant: __________________________ 29 
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B.  The face of each envelope in which a ballot is sent to a federal 1 

postcard applicant or in which a ballot is returned by such THE applicant to 2 

the recorder or other officer in charge of elections shall be in the form 3 

prescribed in accordance with the uniformed and overseas citizens absentee 4 

voting act of 1986 (P.L. 99-410; 42 52 United States Code section 1973ff 5 

20301).  Otherwise, the envelopes shall be the same as those used to send 6 

ballots to, or receive ballots from, other early voters. 7 

C.  The county recorder or other officer in charge of elections shall 8 

supply printed instructions to early voters that direct them to sign the 9 

affidavit, mark the ballot and return both in the enclosed self-addressed 10 

envelope that complies with section 16-545.  The instructions shall include 11 

the following statement: 12 

In order to be valid and counted, the ballot and affidavit must 13 

be delivered to the office of the county recorder or other 14 

officer in charge of elections or may be deposited at any polling 15 

place in the county no later than 7:00 p.m. on election day. 16 

WARNING ⎯ It is a felony to offer or receive any compensation 17 

for a ballot." 18 

Renumber to conform 19 

Page 1, line 37, after "VOTER" insert "OR TO A PERSON WHO SIGNS THE BALLOT 20 

AFFIDAVIT AS PROVIDED IN SECTION 16-547" 21 

Page 2, after line 5, insert: 22 

"Sec. 2.  Effective date 23 

This act is effective from and after December 31, 2016." 24 

Amend title to conform 25 
 

 

KEN CLARK 
 

2023floorCLARK2.doc 
02/03/2016 
12:43 PM 
C: myr 
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Fifty-second Legislature Government 
Second Regular Session H.B. 2023 

 

PROPOSED AMENDMENT 

SENATE AMENDMENTS TO H.B. 2023 

(Reference to House engrossed bill) 

 

 

Page 1, line 4, after "classification" insert "; receipt" 1 

Line 31, after "PERSON" insert "WITHOUT PROVIDING THE EARLY VOTER WITH A RECEIPT 2 

FOR THE EARLY BALLOT"; after the period strike remainder of line 3 

Strike lines 32 through 34 4 

Strike lines 40 and 41 5 

Page 2, strike lines 1 through 10, insert: 6 

"2.  AN ELECTION OFFICIAL, A UNITED STATES POSTAL SERVICE WORKER OR ANY 7 

OTHER PERSON WHO IS ALLOWED BY LAW TO TRANSMIT UNITED STATES MAIL AND WHO IS 8 

ENGAGED IN OFFICIAL DUTIES. 9 

3.  A CANDIDATE WHO COLLECTS FEWER THAN TEN VOTED EARLY BALLOTS FOR AN 10 

ELECTION OR A PERSON WHO IS A CANDIDATE FOR THE LEGISLATURE. 11 

4.  A PERSON WHO IS RELATED TO THE VOTER BY BLOOD, MARRIAGE, ADOPTION 12 

OR LEGAL GUARDIANSHIP. 13 

5.  A PERSON WHO RESIDES AT THE SAME RESIDENCE AS THE VOTER. 14 

J.  AN EARLY BALLOT RECEIPT PRESCRIBED BY SUBSECTION H OF THIS SECTION 15 

SHALL BE IN SUBSTANTIALLY THE FOLLOWING FORM: 16 
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EARLY BALLOT RECEIPT 1 

I DECLARE THE FOLLOWING UNDER PENALTY OF PERJURY:  AT THE 2 

REGISTERED VOTER'S REQUEST I ASSISTED THE VOTER IDENTIFIED IN 3 

THIS RECEIPT BY RECEIVING THE VOTER'S EARLY BALLOT AS DIRECTLY 4 

INSTRUCTED BY THE VOTER AND RETURNING THE EARLY BALLOT TO THE 5 

ELECTION OFFICIAL DESIGNATED FOR THAT EARLY BALLOT. 6 

 NAME OF VOTER ASSISTANT: _____________________________ 7 

ADDRESS OF VOTER ASSISTANT: __________________________ 8 

NAME OF EARLY VOTER: _________________________________" 9 

Amend title to conform 10 

 

 

MARTIN QUEZADA 
 
 

2023MQ.doc 
02/23/2016 
11:39 AM 
C: myr 
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Fifty-second Legislature Ugenti-Rita 
Second Regular Session H.B. 2023 
 

UGENTI-RITA FLOOR AMENDMENT 

HOUSE OF REPRESENTATIVES AMENDMENTS TO H.B. 2023 

(Reference to printed bill) 

 

 

 

Page 1, line 34, after the period strike remainder of line 1 

Strike lines 35 and 36, insert: 2 

"I.  SUBSECTION H OF THIS SECTION DOES NOT APPLY TO: 3 

1.  AN ELECTION HELD BY A SPECIAL TAXING DISTRICT FORMED PURSUANT TO 4 

TITLE 48 FOR THE PURPOSE OF PROTECTING OR PROVIDING SERVICES TO AGRICULTURAL 5 

LANDS OR CROPS AND THAT IS AUTHORIZED TO CONDUCT ELECTIONS PURSUANT TO TITLE 6 

48. 7 

2.  A" 8 

Lines 38, strike "SUBSECTION" insert "PARAGRAPH" 9 

Line 39, strike "1." insert "(a)" 10 

Page 2, line 1, strike "2." insert "(b)" 11 

Line 2, strike "3." insert "(c)" 12 

Line 4, strike "4." insert "(d)" 13 

Amend title to conform 14 

 

 

MICHELLE B. UGENTI-RITA 
 

 

2023FloorUGENTI-RITA 
02/03/2016 
11:05 AM 
H: sc/ajh 
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Fifty-second Legislature Clark 
Second Regular Session H.B. 2023 
 

CLARK FLOOR AMENDMENT 

HOUSE OF REPRESENTATIVES AMENDMENTS TO H.B. 2023 

(Reference to printed bill) 

 

 

Page 1, between lines 1 and 2, insert: 1 

"Section 1.  Section 16-547, Arizona Revised Statutes, is amended to 2 

read: 3 

16-547.  Ballot affidavit; form 4 

A.  The early ballot shall be accompanied by an envelope bearing on the 5 

front the name, official title and post office address of the recorder or 6 

other officer in charge of elections and on the other side a printed 7 

affidavit in substantially the following form: 8 

I declare the following under penalty of perjury:  I am a 9 

registered voter in ___________ county Arizona, I have not voted 10 

and will not vote in this election in any other county or state, 11 

I understand that knowingly voting more than once in any election 12 

is a class 5 felony and I voted the enclosed ballot and signed 13 

this affidavit personally unless noted below. 14 

If the voter was assisted by another person in marking OR 15 

RETURNING the ballot, complete the following: 16 

I declare the following under penalty of perjury:  At the 17 

registered voter's request I assisted the voter identified in 18 

this affidavit with marking OR RETURNING the voter's ballot, I 19 

marked OR RETURNED the ballot as directly instructed by the 20 

voter, I provided the assistance because the voter was physically 21 

unable to mark the ballot solely due to illness, injury or 22 

physical limitation OR WAS OTHERWISE UNABLE TO RETURN THE BALLOT 23 

and I understand that there is no power of attorney for voting 24 

and that the voter must be able to make their THE VOTER'S 25 

selection even if they THE VOTER cannot physically mark the 26 

ballot. 27 

Name of voter assistant: _____________________________ 28 

Address of voter assistant: __________________________ 29 
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B.  The face of each envelope in which a ballot is sent to a federal 1 

postcard applicant or in which a ballot is returned by such THE applicant to 2 

the recorder or other officer in charge of elections shall be in the form 3 

prescribed in accordance with the uniformed and overseas citizens absentee 4 

voting act of 1986 (P.L. 99-410; 42 52 United States Code section 1973ff 5 

20301).  Otherwise, the envelopes shall be the same as those used to send 6 

ballots to, or receive ballots from, other early voters. 7 

C.  The county recorder or other officer in charge of elections shall 8 

supply printed instructions to early voters that direct them to sign the 9 

affidavit, mark the ballot and return both in the enclosed self-addressed 10 

envelope that complies with section 16-545.  The instructions shall include 11 

the following statement: 12 

In order to be valid and counted, the ballot and affidavit must 13 

be delivered to the office of the county recorder or other 14 

officer in charge of elections or may be deposited at any polling 15 

place in the county no later than 7:00 p.m. on election day. 16 

WARNING ⎯ It is a felony to offer or receive any compensation 17 

for a ballot." 18 

Renumber to conform 19 

Page 1, line 37, after "VOTER" insert "OR TO A PERSON WHO SIGNS THE BALLOT 20 

AFFIDAVIT AS PROVIDED IN SECTION 16-547" 21 

Page 2, after line 5, insert: 22 

"Sec. 2.  Effective date 23 

This act is effective from and after December 31, 2016." 24 

Amend title to conform 25 
 

 

KEN CLARK 
 

2023floorCLARK2.doc 
02/03/2016 
12:43 PM 
C: myr 
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Amendment explanation prepared by Jorge Ortega 

2/8/2017
 

  Bill Number: H.B. 2023 
 Sherwood Floor Amendment 

 Reference to: House engrossed bill 
 Amendment drafted by: Jorge Ortega 

FLOOR AMENDMENT EXPLANATION 

The Sherwood Floor Amendment lowers the criminal violation from a class 6 felony  
to a  class 2 misdemeanor.
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Fifty-second Legislature Sherwood 
Second Regular Session H.B. 2023 

 

SHERWOOD FLOOR AMENDMENT 

SENATE AMENDMENTS TO H.B. 2023 

(Reference to House engrossed bill) 

 

Page 1, line 31, strike “6 FELONY” insert “2 MISDEMEANOR” 1 

Amend title to conform 2 

 

 

ANDREW C. SHERWOOD 
 
2023SHERWOOD0910 
03/09/2016 
09:10 AM 
S: JO/dr 
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Fifty-second Legislature Ugenti-Rita 
Second Regular Session H.B. 2023 
 

UGENTI-RITA FLOOR AMENDMENT 

HOUSE OF REPRESENTATIVES AMENDMENTS TO H.B. 2023 

(Reference to printed bill) 

 

 

 

Page 1, line 34, after the period strike remainder of line 1 

Strike lines 35 and 36, insert: 2 

"I.  SUBSECTION H OF THIS SECTION DOES NOT APPLY TO: 3 

1.  AN ELECTION HELD BY A SPECIAL TAXING DISTRICT FORMED PURSUANT TO 4 

TITLE 48 FOR THE PURPOSE OF PROTECTING OR PROVIDING SERVICES TO AGRICULTURAL 5 

LANDS OR CROPS AND THAT IS AUTHORIZED TO CONDUCT ELECTIONS PURSUANT TO TITLE 6 

48. 7 

2.  A" 8 

Lines 38, strike "SUBSECTION" insert "PARAGRAPH" 9 

Line 39, strike "1." insert "(a)" 10 

Page 2, line 1, strike "2." insert "(b)" 11 

Line 2, strike "3." insert "(c)" 12 

Line 4, strike "4." insert "(d)" 13 

Amend title to conform 14 

 

 

MICHELLE B. UGENTI-RITA 
 

 

2023FloorUGENTI-RITA 
02/03/2016 
11:05 AM 
H: sc/ajh 
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Amendment explanation prepared by  Selianna Robles 

2/8/2017
 

  Bill Number: H.B. 2023 
 Quezada Floor Amendment 

 Reference to: House engrossed bill 
 Amendment drafted by: Selianna Robles 

FLOOR AMENDMENT EXPLANATION 

Stipulates that  mail in ballots that are post marked on or before election day shall be 
counted.

16-025
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Fifty-second Legislature Quezada 
Second Regular Session H.B. 2023 

 

QUEZADA FLOOR AMENDMENT 

SENATE AMENDMENTS TO H.B. 2023 

(Reference to House engrossed bill) 

 

Page 1, between lines 1 and 2, insert: 1 

“Section  1.  Section 16-543.02, Arizona Revised Statutes, is amended 2 

to read: 3 

16-543.02.  Federal write-in early ballots; procedure;  4 

registration form 5 

A.  An overseas voter as defined in the uniformed and overseas citizens 6 

absentee voting act of 1986 (P.L. 99-410; 42 52 United States Code section 7 

1973ff-6 20310), as amended by the Ronald W. Reagan national defense 8 

authorization act for fiscal year 2005 (P.L. 108-375), who is absent from the 9 

place of residence in this state where the voter is otherwise qualified to 10 

vote may use a federal write-in early ballot in a primary, general or special 11 

election for the offices of presidential elector and United States senator 12 

and representative in Congress if the voter applies for an early ballot by 13 

7:00 p.m. on election day and does not receive that early ballot. 14 

B.  A federal write-in early ballot of an overseas voter shall not be 15 

counted if either of the following conditions is met: 16 

1.  The application of the overseas voter for an early ballot is 17 

received by the county recorder or other officer in charge of elections after 18 

7:00 p.m. on election day. 19 

2.  An early ballot from the overseas voter is received by the county 20 

recorder or other officer in charge of elections by 7:00 p.m. on election day 21 

OR IS POSTMARKED BY UNITED STATES MAIL BY THE ELECTION DAY. 22 

C.  An overseas voter who completes a federal write-in early ballot may 23 

designate a candidate by writing in the name of the candidate or by writing 24 

in the name of a political party, in which case the ballot shall be counted 25 

for the candidate of that political party.  In the case of the offices of 26 

president and vice-president, a vote for a named candidate or in the name of 27 
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the political party shall be counted as a vote for that candidate's or 1 

party's presidential electors.  Any abbreviation, misspelling or other minor 2 

variation in the form of the name of a candidate or political party shall be 3 

disregarded in determining the validity of the ballot if the intention of the 4 

voter can be ascertained.  5 

D.  For an overseas voter who completes a federal write-in early ballot 6 

transmission envelope with the federal write-in early ballot request, the 7 

transmission envelope shall serve as a voter registration form and the voter 8 

is registered to vote on completion and receipt of the transmission envelope 9 

and the federal write-in early ballot if all of the following apply: 10 

1.  The information submitted on the transmission envelope includes the 11 

information prescribed in section 16-121.01. 12 

2.  The voter is otherwise eligible to register and vote in this state. 13 

3.  The request is received by the county recorder by 7:00 p.m. on 14 

election day.   15 

E.  For any request received after 7:00 p.m. on election day, an 16 

otherwise valid transmission envelope constitutes a voter registration form 17 

that is valid for any subsequent election.  18 

Sec. 2.  Section 16-547, Arizona Revised Statutes, is amended to read: 19 

16-547.  Ballot affidavit; form 20 

A.  The early ballot shall be accompanied by an envelope bearing on the 21 

front the name, official title and post office address of the recorder or 22 

other officer in charge of elections and on the other side a printed 23 

affidavit in substantially the following form: 24 

I declare the following under penalty of perjury:  I am a registered 25 

voter in ___________ county Arizona, I have not voted and will not vote in 26 

this election in any other county or state, I understand that knowingly 27 

voting more than once in any election is a class 5 felony and I voted the 28 

enclosed ballot and signed this affidavit personally unless noted below. 29 

If the voter was assisted by another person in marking the ballot, 30 

complete the following: 31 
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I declare the following under penalty of perjury:  At the registered 1 

voter's request I assisted the voter identified in this affidavit with 2 

marking the voter's ballot, I marked the ballot as directly instructed by the 3 

voter, I provided the assistance because the voter was physically unable to 4 

mark the ballot solely due to illness, injury or physical limitation and I 5 

understand that there is no power of attorney for voting and that the voter 6 

must be able to make their selection even if they cannot physically mark the 7 

ballot. 8 

Name of voter assistant: _____________________________ 9 

Address of voter assistant: __________________________ 10 

B.  The face of each envelope in which a ballot is sent to a federal 11 

postcard applicant or in which a ballot is returned by such THE applicant to 12 

the recorder or other officer in charge of elections shall be in the form 13 

prescribed in accordance with the uniformed and overseas citizens absentee 14 

voting act of 1986 (P.L. 99-410; 42 52 United States Code section 15 

1973ff 20301). Otherwise, the envelopes shall be the same as those used to 16 

send ballots to, or receive ballots from, other early voters. 17 

C.  The county recorder or other officer in charge of elections shall 18 

supply printed instructions to early voters that direct them to sign the 19 

affidavit, mark the ballot and return both in the enclosed self-addressed 20 

envelope that complies with section 16-545.  The instructions shall include 21 

the following statement: 22 

In order to be valid and counted, the ballot and affidavit must be 23 

delivered to the office of the county recorder or other officer in charge of 24 

elections, or may be deposited at any polling place in the county no later 25 

than 7:00 p.m. on election day OR IS POSTMARKED BY UNITED STATES MAIL BY THE 26 

ELECTION DAY. 27 

WARNING-It is a felony to offer or receive any compensation for a 28 

ballot.  29 

Sec. 3.  Section 16-548, Arizona Revised Statutes, is amended to read: 30 

16-548.  Preparation and transmission of ballot 31 
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A.  The early voter shall make and sign the affidavit and shall then 1 

mark his ballot in such a manner that his vote cannot be seen.  The early 2 

voter shall fold the ballot, if a paper ballot, so as to conceal the vote and 3 

deposit the voted ballot in the envelope provided for that purpose, which 4 

shall be securely sealed and, together with the affidavit, delivered or 5 

mailed to the county recorder or other officer in charge of elections of the 6 

political subdivision in which the elector is registered or deposited by the 7 

voter or the voter's agent at any polling place in the county.  In order to 8 

be counted and valid, the ballot must be received by the county recorder or 9 

other officer in charge of elections, or deposited at any polling place in 10 

the county no later than 7:00 p.m. on election day OR IS POSTMARKED BY UNITED 11 

STATES MAIL BY THE ELECTION DAY. 12 

B.  If the early voter is an overseas citizen, a qualified elector 13 

absent from the United States or in the United States service, a spouse or 14 

dependent residing with the early voter or a qualified elector of a special 15 

district mail ballot election as provided in article 8.1 of this chapter, the 16 

early voter may subscribe to the affidavit before and obtain the signature 17 

and military identification number or passport number, if available, of any 18 

person who is a United States citizen eighteen years of age or older. 19 

Sec. 4.  Section 16-551, Arizona Revised Statutes, is amended to read: 20 

16-551.  Early election board; violation; classification 21 

A.  The board of supervisors or the governing body of the political 22 

subdivision shall appoint one or more early election boards to serve at 23 

places to be designated by the board of supervisors or the governing body to 24 

canvass and tally early election ballots.  Members of early election boards 25 

shall be selected in accordance with the provisions for selecting members of 26 

regular election boards as provided in section 16-531. 27 

B.  If an electronic voting system is in use for early voting, the 28 

early election board shall consist of at least one inspector and two judges 29 

who shall perform the processing requirements in accordance with the rules 30 

issued by the secretary of state.  The inspector and judges shall be 31 

appointed in the same manner by party as provided in section 16-531. 32 
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C.  All early ballots received by the county recorder or other officer 1 

in charge of elections before 7:00 p.m. on election day OR IS POSTMARKED BY 2 

UNITED STATES MAIL BY THE ELECTION DAY and the original affidavit of the 3 

voter shall be delivered to the early election boards for processing as 4 

provided in the rules of the secretary of state.  The office of the county 5 

recorder or other officer in charge of elections shall remain open until 7:00 6 

p.m. on election day for the purpose of receiving early ballots. In no event 7 

shall partial or complete tallies of the early election board be released or 8 

divulged before all precincts have reported or one hour after the closing of 9 

the polls on election day, whichever occurs first, and any person who 10 

unlawfully releases information regarding vote tallies or who possesses a 11 

tally sheet or summary without authorization from the recorder or officer in 12 

charge of elections is guilty of a class 6 felony. 13 

D.  The necessary printed blanks for poll lists, tally lists, lists of 14 

voters, ballots, oaths and returns, together with envelopes in which to 15 

enclose the returns, shall be furnished by the board of supervisors or the 16 

governing body of the political subdivision to the early election board for 17 

each election precinct at the expense of the county or the political 18 

subdivision.  19 

Sec. 5.  Section 16-558.01, Arizona Revised Statutes, is amended to 20 

read: 21 

16-558.01.  Mailing of ballots 22 

Not more than twenty-seven days before the election and not fewer than 23 

fifteen days before the election, the county recorder or other officer in 24 

charge of elections for the special district shall send by nonforwardable 25 

mail all official ballots with printed instructions and a return envelope 26 

bearing a printed ballot affidavit as described in section 16-547 to each 27 

qualified elector entitled to vote in the election.  The envelope in which 28 

the ballot is mailed shall be clearly marked with the statement required by 29 

the postmaster to receive an address correction and notification.  The 30 

district governing board shall determine whether the voter or the district 31 

governing board will pay for the postage for the return of electors' marked 32 
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ballots.  An elector who votes in a special district mail ballot election 1 

shall return the elector's marked ballot to the recorder or other officer in 2 

charge of the election or to a designated depository site as provided in 3 

section 16-411 no NOT later than 7:00 p.m. on the day of the election OR 4 

SHALL RETURN THE MARKED BALLOT IN AN ENVELOPE THAT IS POSTMARKED BY UNITED 5 

STATES MAIL NOT LATER THAN THE DAY OF THE ELECTION.”  6 

Renumber to conform 7 

Amend title to conform 8 

 

 

MARTIN QUEZADA 
 
2023QUEZADA0944 
03/09/2016 
09:44 AM 
S: SR/dr 
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HOUSE OF REPRESENTATIVES 

HB 2023 
delivery; early ballots; limitation 

Prime Sponsor: Representative Ugenti-Rita, LD 23 

X

OVERVIEW

PROVISIONS

caregiver collects family member household member

CURRENT LAW
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HB 2023 
delivery; early ballots; limitation 

Prime Sponsor: Representative Ugenti-Rita, LD 23 
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X
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PROVISIONS

caregiver collects family member household member

CURRENT LAW
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CURRENT LAW
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HB 2023 
delivery; early ballots; limitation 

Prime Sponsor: Representative Ugenti-Rita, LD 23 
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CURRENT LAW
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ARIZONA STATE SENATE
Fifty-Second Legislature, Second Regular Session 

FINAL REVISED 
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ARIZONA STATE SENATE 
52ND LEGISLATURE 

SECOND REGULAR SESSION 

MINUTES OF COMMITTEE ON 
GOVERNMENT

DATE: February 24, 2016 TIME:   2:00 P.M. ROOM:  SHR3 

CHAIRMAN: Senator John Kavanagh VICE-CHAIRMAN: Senator Sylvia Allen 

ANALYST: Robin Hillyard   

ATTENDANCE BILLS

Committee Members Pr Ab Ex Bill Number Disposition
Senator Burges X   HB 2015 DP
Senator Contreras X   HB 2017 DP
Senator Meza X   HB 2023 DP
Senator Quezada X   HB 2047 DP
Senator Smith X   HB 2049 DP
Senator Allen, Vice-Chairman X   HB 2084 DP
Senator Kavanagh, Chairman X   HB 2121 HELD 

HB 2172 DP
HB 2447 HELD

EXECUTIVE NOMINATIONS

Name Position Recommendation

Douglas  Hocking Member, Arizona Historical Society Board CONFIRMATION 
Douglas D. Barlow Member, Arizona Historical Society Board CONFIRMATION 
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Committee on Government 
February 24, 2016  

 2 

Chairman Kavanagh called the meeting to order at 3:50 p.m. and attendance was noted. 

APPROVAL OF MINUTES 

Senator Kavanagh stated that without objection, the minutes of February 17, 2016 
were approved. 

EXECUTIVE NOMINATIONS 

Douglas Hocking – Member, Arizona Historical Society Board – CONFIRMATION RECOMMENDED 

Stephanie Holford, Government Committee Intern, gave an overview of the Arizona Historical 
Society Board and the resume of Douglas Hocking.  

Douglas Hocking reviewed his resume. 

Senator Allen moved the Government Committee recommend to the full Senate the 
CONFIRMATION of Douglas Hocking as a Member of the Arizona Historical Society 
Board. The motion CARRIED with a roll call vote of 6-0-1 (Attachment 1). 

Douglas D. Barlow – Member, Arizona Historical Society Board – CONFIRMATION RECOMMENDED 

Stephanie Holford, Government Committee Intern, gave an overview of the resume of Douglas D. 
Barlow.

Douglas D. Barlow reviewed his resume. 

Senator Allen moved the Government Committee recommend to the full Senate the 
CONFIRMATION of Douglas D. Barlow as a Member of the Arizona Historical 
Society Board. The motion CARRIED with a roll call vote of 6-0-1 (Attachment 2). 

CONSIDERATION OF BILLS 

HB 2015 - publicity pamphlets; counties; municipalities – DO PASS 

Robin Hillyard, Government Committee Analyst, explained HB 2015. 

Senator Allen moved HB 2015 be returned with a DO PASS recommendation. The 
motion CARRIED with a roll call vote of 7-0-0 (Attachment 3). 

HB 2447 - business entities; database; posting; requirements – HELD 

Senator Kavanagh stated that HB 2447 would be HELD 

HB 2017 - signs; early voting; removal – DO PASS 

Jeffrey Ong, Government Committee Assistant Analyst, explained HB 2017. 

Leonard Clark, representing himself, testified in support of HB 2017. 
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Senator Allen moved HB 2017 be returned with a DO PASS recommendation. The 
motion CARRIED with a roll call vote of 7-0-0 (Attachment 4). 

HB 2047 - trade names; trademarks; online registration – DO PASS 

Stephanie Holford, Government Committee Intern, explained HB 2047. 

Leonard Clark, representing himself, testified in support of HB 2047. 

Senator Allen moved HB 2047 be returned with a DO PASS recommendation. The 
motion CARRIED with a roll call vote of 7-0-0 (Attachment 5). 

HB 2049 - municipal, precinct office; online signatures – DO PASS 

Stephanie Holford, Government Committee Intern, explained HB 2049 and answered questions 
posed by the Committee. 

Senator Allen moved HB 2049 be returned with a DO PASS recommendation. The 
motion CARRIED with a roll call vote of 7-0-0 (Attachment 6). 

HB 2084 - voter registration records; death records – DO PASS 

Stephanie Holford, Government Committee Intern, explained HB 2084. 

Shannon Whiteaker, Arizona Department of Health Services, registered as neutral on HB 2084 
and provided information to the Committee. 

Tory Anderson, Executive Director, Arizona Alliance for Retired Americans, testified in support 
of HB 2084. 

Senator Allen moved HB 2084 be returned with a DO PASS recommendation. The 
motion CARRIED with a roll call vote of 7-0-0 (Attachment 7). 

HB 2023 - delivery; early ballots; limitation – DO PASS 

Robin Hillyard, Government Committee Analyst, explained HB 2023 and the 2-page Quezada 
amendment dated 02/23/16 at 11:39 a.m. (Attachment A). Ms. Hillyard answered questions posed by 
the Committee. 

Representative Ugenti-Rita, bill sponsor, further explained HB 2023 and answered questions 
posed by the Committee. 

Sandy Bahr, Chapter Director, Sierra Club - Grand Canyon Chapter, testified in opposition to    
HB 2023. 

Samantha Pstross, Arizona Advocacy Network, testified in opposition to HB 2023. 

Tory Anderson, Executive Director, Arizona Alliance for Retired Americans, testified in 
opposition to HB 2023. 
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Eric Spencer, State Election Director, on behalf of Secretary of State Reagan, testified in support 
of HB 2023 and answered questions posed by the Committee. 

Michael E. Johnson, former City Councilman, City of Phoenix, testified in support of HB 2023 and 
answered questions posed by the Committee. 

Craig Doyle, Staff, Councilman DiCiccio’s Office, testified in support of HB 2023 and answered 
questions posed by the Committee. 

Leonard Clark, representing himself, testified in opposition to HB 2023. 

Senator Allen moved HB 2023 be returned with a DO PASS recommendation. 

Senator Quezada moved the 2-page Quezada amendment dated 02/23/16 at    
11:39 a.m. (Attachment A) be ADOPTED. The motion FAILED by voice vote. 

Senator Kavanagh called for a roll call vote on the motion to return HB 2023 with 
a DO PASS recommendation. The motion CARRIED with a roll call vote of 4-3-0 
(Attachment 8). 

Senators Quezada, Smith and Allen explained their votes. 

HB 2121 - clean elections; voter education – HELD 

Senator Kavanagh stated that HB 2121 would be HELD. 

HB 2172 - planned communities; architectural designs; approval – DO PASS 

Jeffrey Ong, Government Committee Assistant Analyst, explained HB 2172. 

Representative Petersen, bill sponsor, further explained HB 2172. 

Senator Allen moved HB 2172 be returned with a DO PASS recommendation. The 
motion CARRIED with a roll call vote of 7-0-0 (Attachment 9). 

Attached is a list noting the individuals who registered their position on the bills (Attachment B). 

There being no further business, the meeting was adjourned at 5:19 p.m. 

Respectfully submitted, 

Shelley Ponce 
Committee Secretary 

(Audio recordings and attachments are on file in the Secretary of the Senate’s Office/Resource Center, Room 115. Audio 
archives are available at http://www.azleg.gov) 
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1                P R O C E E D I N G S

2      CHAIRMAN UGENTI-RITA:  This is the first

3 committee hearing, and so we're off to an

4 interesting start, but we're going to get through

5 some quick introductions, and then we're going to

6 move into the only bill that is on the agenda for

7 this morning.

8      So we'll start with that.  Let's start with

9 our staff introductions and then we'll move to

10 member introductions and then we'll move into the

11 bill.

12      MS. CARPENTER:  Good morning, Madame Chair and

13 members.  My name is Sharon Carpenter.  This is my

14 lucky number seventh session, first in the House.

15 The past six sessions I served over in the Senate,

16 and my fun fact is that I'm training for a half

17 Iron Man this year.

18      CHAIRMAN UGENTI-RITA:  Oh, wow.  That's

19 exciting.  Congratulations.

20      MS. McGREW:  Good morning, Madame Chair and

21 members.  My name is Taylor McGrew, and I am

22 interning for this committee as well as the
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1 Government and Higher Education Committee.  I'll be

2 graduating in May from Arizona State University

3 with dual bachelors degrees in criminology and

4 sociology.  I hope to attend law school starting

5 fall of 2017.  And a fun fact about me, I was born

6 on March 14th, so National Pie Day.

7      CHAIRMAN UGENTI-RITA:  I was like, what's the

8 14th?

9      MS. McGREW:  So I interned last semester with

10 the Attorney General's Office in the Special

11 Investigations Unit, and I look forward to a great

12 session with you-all.

13      CHAIRMAN UGENTI-RITA:  Great.  Welcome.  Thank

14 you.

15      MS. BARNES:  Good morning, Madame Chair and

16 members.  My name is Rhonda Barnes.  I'm general

17 counsel and policy advisor to the House Democratic

18 Caucus.  I staff this committee, Rules and

19 Judiciary, and I'm a graduate of the University of

20 Arizona and the Sandra Day O'Connor School of Law.

21 And my fun fact to share with everybody is that I'm

22 married to my prom date.  We have been together 22
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1 years.  And I asked him to prom, and we have been

2 together ever since.

3      CHAIRMAN UGENTI-RITA:  Oh, that's nice.  How

4 sweet.

5      MS. FRIESE:  Madame Chair, members, my name is

6 Nicole Friese.  I'm a third-year law student at

7 ASU, and I work with Rhonda for the democratic

8 staff.  And my fun fact is that I'm already very

9 excited for March Madness since UNC, which is my

10 undergrad, is playing well this year.

11      CHAIRMAN UGENTI-RITA:  Excellent.  Okay.

12      We will move -- oh, pages.  Yes.

13      MS. GROVES:  Good morning.  My name is Madison

14 Groves, and I'm a page here.  Currently, I'm a

15 freshman at ASU, studying business law with a minor

16 in Spanish.  And a fun fact about me is that I'm

17 kind of a freelance photographer in my free time,

18 so...

19      CHAIRMAN UGENTI-RITA:  Oh, nice.

20      Are you ready?

21      MR. McKINNEY:  Good morning, Madame Chair,

22 members.  My name is Cory McKinney.  I was hoping
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1 you thought there was only one page in this room,

2 but I'm just -- I'm excited to be here.  It's my

3 second session, and I'm looking forward to spending

4 the rest of this time with you guys.

5      CHAIRMAN UGENTI-RITA:  Great.

6      Okay.  So we're just going to do a quick

7 member -- well, actually, did you want to introduce

8 yourself?

9      MR. PIMENTEL:  Sure.  My name is Marshall

10 Pimentel.  This is my fourth session in the

11 legislature, first in the house, and I'm excited to

12 be here.

13      CHAIRMAN UGENTI-RITA:  Welcome.

14      Okay.  We're going to move to quick member

15 introduction.  We have a new member that we're

16 really excited about.  It's always rather lively

17 here in Elections Committee, so I'm glad to have

18 Representative Montenegro here.  But you know what,

19 since you're our new member for today, why don't

20 you start off and we'll work our way down.  So just

21 introduce yourself, your district, and a fun fact.

22 That was the request.  Everyone has to say
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1 something interesting.

2      REP. MONTENEGRO:  So I'm Steve Montenegro,

3 District 13.  That covers Litchfield Park,

4 Goodyear, Arizona, extends all the way out to Yuma,

5 and it extends all the way out to Wickenburg and

6 Whitman and north.

7      Fun fact:  I just out that I was going to be

8 in this committee.

9      REP. WENINGER:  Madame chair?

10      CHAIRMAN UGENTI-RITA:  Yes, please.

11      REP. WENINGER:  Representative Jeff Weninger,

12 LD 17, represents a lot of Chandler, a little bit

13 of Gilbert, and Sun Lakes.

14      I guess a couple fun facts, my wife and I have

15 the same exact birthday, one year apart, which is

16 interesting; I never forget it, at least.  And what

17 else?  I have an eclectic music tastes.  I used to

18 know all the words -- maybe still do too -- to

19 Rappers Delight by the Sugar Hill Gang, one the

20 very first raps band ever.  You don't want to hear

21 it, though.

22      CHAIRMAN UGENTI-RITA:  May I ask for a preview
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1 or --

2      REP. WENINGER:  No, that's --

3      CHAIRMAN UGENTI-RITA:  Okay.

4      REP. MESNARD:  That's a tough one to follow,

5 Madame Chair.  J.D. Mesnard.  I serve with Jeff

6 representing District 17, which is Chandler,

7 Gilbert, and Sun Lakes.

8      A fun fact:  I originally had grandiose dreams

9 to write music for film and television in

10 Hollywood, but then I got stuck here so here I am.

11      CHAIRMAN UGENTI-RITA:  Okay.  Excellent.

12      My name is Michele Ugenti-Rita and District

13 23, which encompasses Scottsdale, Fountain Hills,

14 and Rio Verde, chaired elections here for my second

15 year.  I have really enjoyed it.

16      Fun fact:  I used to pay Rubgy for Arizona

17 State University, so...

18      Can you see it?  It's obvious, right?

19      Okay.  We'll move right into the bill.  Thank

20 you, Shannon.

21      MS. CARPENTER:  Madame Chair and members,

22 House Bill 2023 stipulates that any person who
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1 knowingly collects voted or unvoted early ballots

2 from another person is guilty of a class 6 felony

3 unless is person is a family member, a household

4 member, or a caregiver of the voter, an election

5 official, a U.S. Postal worker, any other person

6 permitted by law to transmittal if they are engaged

7 in their official duties.

8      And with that, Madame Chair, I'm available for

9 questions.

10      CHAIRMAN UGENTI-RITA:  Members, questions?

11      Excellent.  Since it's mine, I will speak to

12 it for just a second.  I know there's a lot of

13 people registered in to speak, so we want to get to

14 them quickly and promptly.  We started a little bit

15 behind schedule because I guess the democrats

16 forgot that they had committee today so we had to

17 re-adjust.  If anybody knows me, I can re-adjust

18 fast.

19      You know what?  This is a real simple bill,

20 and I'm excited to have a conversation about it.

21 To be honest, it's important to anyone who cares

22 about maintaining and protecting the integrity of
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1 their vote, honestly, irrespective of their party

2 affiliation.  It protects all voters.  Your vote is

3 something important.  It's valuable.  It's

4 meaningful.  It has great impact.  And it should be

5 the responsibility of the voter to turn it in.

6      And so I'm looking forward to having a

7 conversation about it and getting it through the

8 process.  So with that, we will start with our

9 first individual wishing to speak.

10      REP. MESNARD:  Thank you, madame --

11      CHAIRMAN UGENTI-RITA:  You know what?  I'm

12 sorry, I didn't mean to interrupt.  I just want to

13 make sure, for those who want to speak or are

14 interested, make sure you register in at the kiosk.

15 If you haven't, I think we do have little manual or

16 little pieces of paper that you can fill out and we

17 can get you on, if that's more convenient or if you

18 had forgotten.  But we'll start now.

19      REP. MESNARD:  Madame chair, first up is Eric

20 Spencer, representing the Secretary of State's

21 Office.

22      MR. SPENCER:  Good morning, Madame Chair,
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1 members of the committee.  My name is Eric Spencer.

2 I serve as a state election director in the

3 Secretary of State's Office.  And do I get the

4 privilege of a fun fact?

5      CHAIRMAN UGENTI-RITA:  Yes, you do.

6      MR. SPENCER:  Okay.  So since UNC was

7 mentioned, as a Duke graduate, I am still riding

8 high of the nine-month euphoria of being the

9 defending national champions, and I look forward to

10 repeating.  That's obligatory.

11      The Secretary of State strongly supports HB

12 2023 and we commend you, Madame Chair, for crafting

13 this legislation.  The need for this bill is pretty

14 straightforward.  We have enumerable protections at

15 the polling place that guard the vote and the

16 ballots that are cost, but only 23 percent of

17 voters vote at the polling place anymore.

18      With 77 percent of people voting by mail now,

19 we have almost no protection, so the law has not

20 kept pace with how Arizona's voting patterns have

21 evolved over the last 20 years.

22      And, also, we're out of step with other
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1 states.  There are altogether 18 states who

2 regulate or prohibit ballot collection, and

3 especially our surrounding neighbors; California,

4 Nevada, Colorado, New Mexico restrict ballot

5 collection very similar to this bill.  In fact,

6 California has had a bill, almost a carbon copy,

7 since 2001.  And unlike this bill, if you collect

8 ballots in violation of California state law, those

9 ballots don't even get counted.  So it's a much

10 harsher penalty than the one that this bill would

11 impose.

12      In this bill, even if a voter gives up their

13 ballots and they're improperly collected, all to

14 have those ballots are going to count.  So we think

15 it's a pretty reasonable way to put us back into

16 the mainstream of where our folks are.

17      In sum, Secretary Reagan believes that it

18 should be easy to vote and hard to cheat, and it's

19 never been easier to vote in Arizona.  There are

20 countless ways for one to return their early ballot

21 in person, through the mail, through a family

22 member, a household member.  But, unfortunately,
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1 it's also easy to cheat.  That's based on the sheer

2 number of ballots that are going out the door right

3 now, and the fact that, in many jurisdictions, the

4 ballot envelope is see-through, so it doesn't even

5 require someone to improperly unseal a ballot.  You

6 can just hold it up and see how the voter voted.

7 And that creates a big temptation to cheat.

8      So this bill restores the balance.  It

9 maintains the ease of voting and it makes it just a

10 little more difficult to cheat, and that's why

11 Secretary Reagan and myself support this bill.  And

12 I'm happy to answer any questions.

13      CHAIRMAN UGENTI-RITA:  I'll raise my hand but

14 I guess I'll call myself.

15      You know what?  I wanted to bring something up

16 and maybe you can speak to it because I think it's

17 important.  The mens rea in this bill, it's

18 knowingly.  And if you wanted to speak to that,

19 because, you know, you have to be able to -- you

20 have to know -- you have to be knowingly

21 participating in some kind of fraud in order to be

22 captured under this bill and for the -- for you to
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1 be potentially charged or prosecuted.  So this

2 isn't something that can apply to everyone, and I

3 think a high mens rea is an important thing to just

4 note.

5      MR. SPENCER:  That's correct.  You know, mens

6 rea -- Madame Chair, mens rea is the state of mind

7 that the person must have in order to be

8 prosecuted.  It's higher than reckless.  It's

9 higher than negligent.  It's all the way up to

10 knowingly.  Someone has to fully understand that

11 they are in possession of an early ballot.

12      Prosecutors know which cases to take and which

13 ones not to.  This is the lowest possible level on

14 a felony, which can be pleaded down to a

15 misdemeanor.  No prosecutor worth her or her salt

16 would prosecute someone who committed an innocent

17 mistake by possessing a ballot.  This is designed

18 to go after large-scale, knowing, massive

19 collection of ballots that threatens the integrity

20 of the system, so the mens rea element is critical

21 to distinguish the bad actors from the innocent

22 actors.
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1      CHAIRMAN UGENTI-RITA:  Right.  Excellent.

2 Thank you.

3      Members, any additional questions?

4      No?  Thank you so much.

5      REP. MESNARD:  Madame Chairman, next up

6 wishing to speak is Wes Harris.

7      MR. HARRIS:  Madame Chair, members of the

8 committee, my name is Wesley Harris, and I'm vice

9 chair of LD 20, republican, and I'm also member at

10 large republican committee in Maricopa County.

11      I'm not a fan of early ballots at all, but

12 that being said, we must control it.  As the

13 previous speaker spoke, we do not have any controls

14 over early ballot.  It's the easiest way to voter

15 fraud that I can imagine, and we have experienced

16 it.  We have seen videos of it in the county

17 clerk's office where people come in and just

18 deposit hundreds of ballots, one after another

19 after another.  Even some are unsealed, taking them

20 out, resealed them, and come back in and dropped

21 them in the box.  It's absolutely ridiculous that

22 we don't have any controls over it.
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1      It provides easy voting for shut-ins, elderly,

2 people who are not able to go down to the polls,

3 and that's a good thing.  So everybody is

4 franchised.  And there are those that will come up

5 here, I'm sure, and claim that this bill is going

6 to disenfranchise somebody, and I offer just one

7 question to be put to them:  How did that

8 particular individual get the ballot in the first

9 place?  They got it from their postal.  And how do

10 they send it back in?  They go to the same location

11 and deposit it in the postbox.  That's all they do.

12 They don't have to put a stamp on it.  They don't

13 have to do anything.  All they have to do is sign

14 it.  Vote.  Sign it.  Seal it.  Done.

15      So I strongly urge -- I commend the chair for

16 authoring this bill.  This is something that's way,

17 way, way, overdue.  I participated in the past

18 voter fraud investigations and gone out and

19 followed people around and it all was for not

20 because we just didn't do anything.  Now we're

21 finally doing something, and I urge you-all to vote

22 in favor of this bill.
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1      CHAIRMAN UGENTI-RITA:  Thank you.

2      MR. HARRIS:  Questions?

3      CHAIRMAN UGENTI-RITA:  Members, questions?

4      MR. HARRIS:  No.

5      CHAIRMAN UGENTI-RITA:  Thank you, Mr. Harris.

6      The next individual wishing to speak, please.

7      REP. MESNARD:  Mr. Richard Hopkins.

8      MR. HOPKINS:  Madame Chair, members of the

9 committee, my name is Richard Hopkins, and if it

10 was not for ballot harvesting, voter harvesting,

11 and for something the Yuma County elections office

12 called questionable provisional ballots, I would be

13 a member of this body today.

14      I seriously doubt anyone in here wants to

15 disenfranchise any voter.  In the 2014 election,

16 after the properly returned early ballots and votes

17 cast at the polls were counted in Yuma County, my

18 opponent had a 54 to 46 percent lead.  The

19 harvested ballots, harvested voters, provisional

20 ballots, and those early ballots legitimately

21 turned in at the polls were in my opponent's favor,

22 about 67 percent to 33 percent, an over 1,100 vote
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1 difference.

2      When you consider the election day difference

3 was exactly 600, with over twice the votes cast, it

4 makes you go hmm.  When all was said and done, I

5 lost by 188 votes.

6      Let me preface everything I am saying that I

7 have never personally witnessed any of this, but

8 they have been documented in reports to the

9 Secretary of State's Office, to my knowledge, most

10 recently after the 2012 election.

11      The democratic party in South Yuma County

12 takes ballot harvesting to the extreme.  Reports to

13 the Secretary of State's Office, uninvestigated, as

14 I understand it, indicate ballot barbecues are held

15 where early ballots are traded for family meals,

16 grocery gift cards, and other remuneration.

17      It was also reported that at a ballot

18 depository is held at hot dog carts outside of

19 polling places where ballots are collected in

20 exchange for food.  It's also reported that people

21 are taking into the polling places, after being

22 found by paid operatives, to fill out provisional
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1 ballots stating they should be allowed to vote in

2 that precinct.  Yes, many of those things are

3 already illegal, but they are allowed to occur.

4      What is to stop someone from harvesting

5 ballots in these ways, filling out those unvoted

6 ballots with signed envelopes the way the harvester

7 wants them voted?  Nothing.

8      What is to stop the ballot harvester from

9 reviewing the ballots against voter lists and only

10 turning in those votes from his party?  Again,

11 nothing.

12      If you want to talk about ballot harvesting

13 and disenfranchising voters, consider the 2014

14 election in LD 4, second largest district in the

15 state.  I lost 12,063 to 12,251.  Harvested

16 ballots, harvested voters, and questionable

17 provisional ballots invalidated the will of the

18 voters in every other area of the district.  As in

19 one precinct alone along the Mexican border, my

20 opponent received 688 votes, while I was credited

21 with 75.

22      I urge you to support House Bill 2023.  Thank
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1 you.

2      CHAIRMAN UGENTI-RITA:  Thank you, sir.

3      Members, any questions?  Thank you.

4      The next individual wishing to speak, please.

5      REP. MESNARD:  Madame Chair, the next

6 individual would be Stacy Marley of VAEA.

7      MS. MARLEY:  Good morning, members, Madame

8 Chair.  I am Stacy Marley.  I'm representing

9 Arizona Education Association.  Our members are

10 public schoolteachers and public school employees,

11 and many of them do participate in collecting early

12 ballots, as they are politically active, especially

13 when we do overrides and bonds in districts.

14 They're the ones that are out there a couple of

15 days before the election knocking on doors, making

16 sure our parents -- it's usually a group of parents

17 and teachers who are really out there, and we are

18 very concerned that this would make our teachers

19 felons and they would lose their certificates.

20      They are -- it's not -- you know, they're not

21 motivated by some, you know, trying to fix an

22 election or anything.  They're just really trying
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1 to get the resources they need for their schools,

2 and they're just offering the opportunity to

3 residents that could possibly not being able to

4 make it -- who didn't turn in their ballot or

5 aren't going to be able to make it, and we just

6 are -- we don't think that there is as big of a

7 problem as people think that there are, and there

8 maybe other ways to protect against this other than

9 making it a felony.  And I'll be happy to answer

10 any questions.

11      CHAIRMAN UGENTI-RITA:  Excellent.

12      Members, any questions?

13      I do have one.

14      MS. MARLEY:  Sure.

15      CHAIRMAN UGENTI-RITA:  I think this is kind of

16 an important distinction, so I want to make sure --

17 I'm going to articulate it and let me see if you

18 agree.  You're talking about kind of a "get out to

19 vote" effort with your -- with teachers or those

20 that are, you know, motivated to engage the

21 electorate either for or against something.  And

22 this bill doesn't at all interfere with that
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1 effort, right?  I mean, you can still walk door to

2 door.  You can still hand out information.  You

3 can, you know, give them resources.  You can leave

4 them with information.  You can have discussions,

5 get groups together, offer rides.

6      I mean, so I just want to make sure.  Why do

7 you see that this may be an interference in your

8 "get out to vote" effort since, as I read it and

9 drafted it, the "get out to vote" is really

10 critical and the bill, the way it's drafted,

11 doesn't at all attempt to adjust that or change it

12 or manipulate it in any kind of way.

13      MS. MARLEY:  Madame Chair, members, on the day

14 of the election, a lot of our people are out there

15 making sure -- and it's such a -- especially in a

16 school district election, you're talking about a

17 very small number of voters.  So where votes are --

18 you know, do count very much, it can be a very

19 small margin by whether a bond or an override could

20 pass or lose.  And so those five ballots that may

21 be one person picks up, you know, because they

22 said, Oh, I forgot to get it, and then just give it
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1 to the teacher or the employee, parent, and they

2 drop it off at the polling place, you know, that is

3 the thing that we're worried the most about.

4      CHAIRMAN UGENTI-RITA:  Okay.  So then you do

5 agree.  Your larger "get out to vote" effort isn't

6 as all changed.

7      MS. MARLEY:  No.

8      CHAIRMAN UGENTI-RITA:  Or prohibited or

9 adjusted by this bill.  You're able to do all of

10 the things you currently do now except the actual

11 collection of the ballot.

12      MS. MARLEY:  Correct.

13      CHAIRMAN UGENTI-RITA:  Okay.  Thank you.

14      REP. MESNARD:  Madame Chair, next up to speak

15 is Sandy Barr, representing the Sierra Club.

16      MS. BARR:  Madame Chair, members of the

17 committee, I'm Sandy Barr.  I'm a chapter director

18 for Sierra Club here in Arizona.  We are opposed to

19 HB 2023.  I had a couple of concerns I wanted to

20 raise.

21      First of all, regarding the mens rea,

22 knowingly in the bill, you only have to knowingly
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1 collect a ballot, not be part of some bigger

2 effort.  So just by someone saying, Would you mind

3 dropping this off for me at the polling place, and

4 you saying yes, and taking it, that would be

5 knowingly.  So I just wanted to clarify that.

6      We are concerned about this making it for

7 difficult for people to vote.  I personally have

8 knocked on a lot of doors and have helped people

9 vote really almost since I moved to Arizona 29

10 years ago.  At one time, you had to have a deputy

11 registrar help you register to vote.  And I

12 registered people to vote irrespective of their

13 party affiliation.

14      I have knocked on doors where the person was

15 very clear that they were supporting someone other

16 than the person I was, and I gave them the correct

17 information about their polling place.  And I have

18 collected early ballots when it was at the last

19 minute when it would not get there in time

20 otherwise, a lot of times with elderly people,

21 sometimes with young people.

22      I really think we should enforce the current
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1 fraud provisions in the law and not create another

2 felony, especially when, in general, people are

3 trying to assist people with what is truly sacred,

4 and that is their vote.  And I encourage you to

5 reject this measure.

6      CHAIRMAN UGENTI-RITA:  Excellent.  Thank you.

7      Just on -- so that you know that caregiver,

8 family member, and household member are exempt.

9      MS. BARR:  A lot of people don't that.

10      CHAIRMAN UGENTI-RITA:  But I just want to make

11 you know that.

12      MS. BARR:  I do know that.

13      CHAIRMAN UGENTI-RITA:  Thank you.

14      MS. BARR:  A lot of people don't have that.

15      CHAIRMAN UGENTI-RITA:  Thank you.

16      MS. BARR:  Thanks.

17      REP. MESNARD:  Madame Chair, next up wishing

18 to speak is Will Gallano with the ACLU.  I don't

19 know if I pronounced your last -- what is it?

20      MR. GALLANO:  Gallano.

21      REP. MESNARD:  Oh, okay.  Good.

22      MR. GALLANO:  Good morning, Madame Chair and
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1 members.  For the record, Will Gallano with the

2 ACLU of Arizona.  Voting is a fundamental right in

3 this country, and it's important to our democracy

4 that people are able to exercise that right.  The

5 ACLU of Arizona opposes HB 2023 because it

6 criminalizes efforts to encourage voting and

7 because it may infringe on the First Amendment

8 right on protected First Amendment right

9 activities.

10      Only 53 percent of eligible Arizonans

11 participated in the most recent presidential

12 election.  Our state has one of the lowest voter

13 turnout rates in the country.  We should not be

14 making it more difficult for eligible voters to

15 participate in our democracy.  If anything, this

16 committee should be considering how to make it

17 easier to vote.

18      Further, this bill may infringe on the First

19 Amendment rights of individuals and organizations

20 who engage in efforts to encourage voting.  Things

21 like voter registration drives, the collection of

22 petitions, voting itself, and encouraging and
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1 assisting others to vote implicate expressive and

2 petitioner related rights, which are protected by

3 the First Amendment.

4      CHAIRMAN UGENTI-RITA:  Yes, to that point,

5 Representative Mesnard.

6      REP. MESNARD:  Will, can you go through that

7 list you just said one more time, please?

8      MR. GALLANO:  Yeah, voter registration drives,

9 collection of petitions, voting itself, encouraging

10 and assisting others to vote.

11      CHAIRMAN UGENTI-RITA:  Representative --

12      REP. MESNARD:  Got it.  Thank you.

13      MR. GALLANO:  No problem.

14      Existing criminal provisions that directly

15 prohibit the fraudulent activities ostensibly

16 targeted by this bill, provisions that do not place

17 the same burdens on constitutionally protected

18 activities, demonstrate this legislation is not

19 narrowly tailored to advance a compelling

20 government interest.

21      For example, under ARS 16-10.05, there's

22 already a class 5 felony to market a voted or
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1 unvoted ballot with the intent to fix an election.

2 Under that same statute, it's a class 5 felony to

3 not return a ballot that you have collected.

4      So it's clear that there's already existing

5 law which address fraudulent activities.  For these

6 reasons, we oppose this bill, and we ask you to

7 vote no.  With that, I'd be happy to answer any

8 questions.

9      CHAIRMAN UGENTI-RITA:  Members, questions?

10      Representative Mesnard.

11      REP. MESNARD:  Thank you, Madame Chair.

12      Will, the reason I specifically brought up the

13 list is because it didn't seem to be doing anything

14 to stop those things.  You talked about

15 registration drives and petition drives and general

16 participation in getting out to vote, and I think

17 it's the point that the chair was making earlier is

18 that this isn't stopping that.  This is the point

19 at which the ballot is being transferred to

20 somebody else.

21      So I have a hard -- I feel like we're not

22 interfering with that.  And so what's the problem
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1 then?

2      MR. GALLANO:  And Madame Chair, Representative

3 Mesnard, included in that list was encouraging and

4 assisting others to vote, which I think this does

5 implicate by not allowing people to help others

6 vote by taking their ballots in.

7      CHAIRMAN UGENTI-RITA:  Well, and to that

8 point, encouraging -- again, you can encourage in

9 any kind of way and you can assist.  You simply

10 cannot collect somebody else's ballot.

11      MR. GALLANO:  And Madame Chair, yeah, I

12 understand that.  I think that taking someone's

13 ballot and helping them return it would be

14 considered assisting someone to vote, though, and

15 that's why that was included.

16      CHAIRMAN UGENTI-RITA:  To that point --

17      REP. MESNARD:  Madame Chair.

18      Certainly you can characterize it as

19 assisting, but there are all kinds of things you

20 can define as assisting that we would not be okay

21 with.  And so I don't just think putting it under

22 the umbrella of assistance means it's okay.
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1 Certainly there are ways you can assist that are

2 perfectly okay, but then there are ways where we,

3 for the integrity of our election system, I'm not

4 just going to be allowing anything and everything.

5      So I agree, we should assist, but this is a

6 type of assistance, if we want to call it that,

7 that is well beyond the scope of what's reasonable.

8      MR. GALLANO:  And Madame Chair, Representative

9 Mesnard, certainly.  And the integrity of our

10 election system is important, and I think that's

11 why it's important to note that there are existing

12 criminal provisions that would penalize people for

13 committing the types of fraud that are contemplated

14 by this legislation.

15      CHAIRMAN UGENTI-RITA:  Right.  And to that

16 point, that's why this bill isn't addressing those.

17 It's simply addressing the collection of the

18 ballot, because, you're right, there are other

19 things in statute that deal with fraud.  So fraud

20 is real.  Fraud's addressed in the statute

21 currently, but I think the point with this bill is

22 prohibiting the collection or harvesting of
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1 ballots.  I think helps deter people from

2 potentially committing fraud because it's -- it's a

3 practice that flies in the face of elections that

4 people -- that are fair, that are -- that have

5 integrity, and I think it's important that, if

6 you're going to vote, that we don't break that kind

7 of chain of command.

8      And the majority of people in Arizona have

9 early ballots, get early ballots.  So that means

10 what?  Is it 25 days or 30 days they have their

11 ballot?  28 days they have -- you know, that they

12 have their ballot.  It's hard for me to understand

13 why, in that amount of time, you can't make

14 arrangements to the mailbox.

15      MR. GALLANO:  And Madame Chair, and certainly

16 want to discourage fraud.  I think that's why we

17 have existing laws to do so, which is perhaps the

18 reason why there are so few documented cases of

19 this fraud actually happening.

20      CHAIRMAN UGENTI-RITA:  Excellent.  And then

21 we're on the same page, because this is a measure

22 that deters just that fraud so it looks like we
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1 found some common ground there.

2      MR. GALLANO:  I think we'll leave it at that.

3      CHAIRMAN UGENTI-RITA:  Yeah, thank you.

4      REP. MESNARD:  Thank you, Madame Chair.  The

5 next person wishes to speak, Leonard Clark.

6      MR. CLARK:  Hello there.  My name is Leonard

7 Clark.  Lifelong native resident of Arizona, born

8 right down the street at Good Samaritan Hospital.

9      I strongly in the most strongest way, slamming

10 my fist on the desk, rhetorically, oppose this.

11 You have no right -- no right whatsoever to

12 restrict my First Amendment rights as an Arizona

13 citizen and as a veteran who has gone to other

14 countries, fought for this country, to tell me who

15 I may and may not have my ballot taken to.

16      I'm not a politician, so I don't have to worry

17 about etiquette here, except polite courtesy, and

18 that is -- this is the restriction on my right as a

19 citizen and other citizens to get their ballots to

20 the polling booth.  Some people -- elderly,

21 physically challenged -- who cannot get there, it

22 does happen.  I'm sorry if you don't think that --
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1 if you, in your judgment, believe, well, they had

2 enough time to do it, the ballot is sacred and this

3 is a chilling of that.  It's just going to restrict

4 people from taking it.

5      This is like precrime.  So we have somebody, a

6 clairvoyant who will now predict?  The crimes on

7 record -- I hear a lot of hemming and hawing up

8 here, well, the Secretary of State got this

9 report -- and by the way, I'm shocked that the

10 Secretary of State backs this.  Well, we have this

11 report and that report.  I want to see actual court

12 cases.  Oh, I'm sorry, a handful?  I have more

13 chances of being struck by lightening than having

14 voter fraud occur against me.

15      So, please, this is Arizona.  I was born here.

16 This is -- and to a large extent, I will admit, I

17 have libertarian strains.  I don't need you, the

18 government, getting in between me and who I may or

19 may not want to collect my ballot.  Thank you.

20      CHAIRMAN UGENTI-RITA:  Thank you, sir.

21      MR. MESNARD:  All right.  Madame Chair,

22 Samantha Pstross.
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1      MS. PSTROSS:  Good morning, Madame Chairman --

2 chairwoman, committee members, my name is Samantha

3 Pstross, and I'm representing the Arizona Advocacy

4 Network today.  And the Arizona Advocacy Network is

5 against this bill.

6      I want to tell a little story.  I believe in

7 the integrity of the election system just like you

8 do, and my vote is very meaningful to me.  I get an

9 early ballot, which I love, because I have two

10 small kids, I'm very busy, so I'm able to fill it

11 out after they go to bed.  And because my vote is

12 so important to me, I like to take my ballot myself

13 on election day.  I don't trust sending it through

14 the mail.  I know, you know, like Eric Spencer

15 said, you can potentially see through it.  So I

16 like it to take to my polling place.

17      Last year -- or not last year, two years

18 ago -- for the 2014 election cycle, my friend

19 Audrey, is very similar to me, and she had her

20 early ballot, and she knew that she wasn't going to

21 be able to take it to her polling place on election

22 day.  She's a nurse practitioner.  Her husband was
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1 out of town.  She doesn't have any other family

2 that lives in Arizona.  So she asked me, her

3 trusting friend, if I could take it for her.

4      Now, if this bill were law, I could be

5 convicted as a felon.  I could potentially have had

6 to serve up to a year in jail, have to pay

7 $150,000, my friend could have been convicted for

8 aiding and abetting a felon all because I'm part of

9 her village, really.  You know, we're hard-working

10 parents, we're busy.  I think a lot of people here

11 know what that's like.

12      And so I think that this bill -- I don't think

13 that's the intent of this bill, to take away a

14 person's voting rights, but that's what the bill

15 does.  And therefore, the Arizona Advocacy Network

16 and me and my friend Audrey are against this bill.

17 Thank you.

18      Do you have any questions?

19      CHAIRMAN UGENTI-RITA:  Yes.  Yes, ma'am.  One

20 second.

21      Representative Mesnard.

22      REP. MESNARD:  Thank you.  You said that this
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1 takes away someone's right to vote.

2      MS. PSTROSS:  No -- well, it takes away a

3 voter's right to choose how they want to vote.  I

4 choose -- I want to be able to take my ballot to my

5 polling place, and if for some reason I wasn't able

6 to do that -- unexpected things happen.  I heard,

7 you know, Representative Carter isn't here today

8 because her daughter is sick, she had to take her

9 to the doctor's office.  You know, if something

10 comes up, I would prefer to give my ballot to a

11 trusted friend because I don't have any family that

12 lives here other than my husband, who is also very

13 busy, and I don't have a caregiver.  I want to be

14 able to give my ballot to a trusted friend if

15 necessary.  So that's how it takes away my rights

16 to choose how I vote.  I mean, how I deliver my

17 ballot.

18      I would never -- I have never skipped an

19 election in my life.  I want to be able to vote no

20 matter what.

21      CHAIRMAN UGENTI-RITA:  Yes, Representative

22 Mesnard.
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1      REP. MESNARD:  Madame Chair, I -- I mean, you

2 make a great point.  We're busy, all of us are, and

3 we used to be voting my mail.  You had to, like,

4 request it and it was, like, an exceptional

5 circumstances.  Everyone had to show up to vote.

6 And we have expanded it now to where you have

7 practically a full month to mail that sucker in.

8      MS. PSTROSS:  And I'm (Indiscernible) and

9 there are people who want to mail in their ballots.

10 I prefer not to have to mail in my ballot.  I would

11 prefer to take it myself.  I'm just saying that if

12 something came up and I wasn't able to take the

13 ballot in myself, that, you know, I personally

14 would want to be able to give it to a trusted

15 friend.  That's what I'm saying.

16      But I'm very thankful for that and I'm glad

17 that you have those provisions.  It's my right as a

18 voter to choose how I vote, and thankfully, we have

19 choices here in Arizona.

20      CHAIRMAN UGENTI-RITA:  To that point,

21 Representative Mesnard.

22      REP. MESNARD:  Madame Chair, we have a right
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1 to vote, that is true, but we want to protect the

2 integrity of the voting system.  We have voting

3 that begins at, what, 6 a.m. and 7.  If you show up

4 at 7:01, you will not be able to vote.  And you can

5 say it's my right to be able to vote, but we put

6 parameters on these things to make it reasonable,

7 to make it as transparent as we can, but also

8 protecting integrity.

9      We have given folks a month to make sure

10 somewhere in there they can mail in their ballot.

11 Is it possible that if they don't and sort of do

12 what I do, frankly, wait until the last moment,

13 that something could come up?  Yeah.  That's

14 possible.  That's why it's a great idea to send it

15 in sooner.

16      Is it possible that, you know, you won't be

17 able -- you don't have an early ballot in

18 possession, you won't be able to get there between

19 6 a.m. and 7 p.m. and now we have disenfranchised

20 you from voting?  That's not how we look at it.

21      We're being very reasonable by the parameters

22 that we have laid out here.  And we can talk all
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1 day long about whether fraud is happening at some

2 rampant pace or just a little bit, but I feel --

3 and I think a lot others do -- that integrity

4 matters.  I want my vote to matter, and I don't

5 want to think, even believe whether it's happening

6 or not.

7      And I think if you ask a lot of people, they

8 believe it's happening.  And there's something to

9 be said for belief that something is happening that

10 will taint the faith someone has in a process.  And

11 so given the totality that we're talking about -- I

12 might agree with you a lot more if we didn't have

13 this month-long period, but at the end of the day,

14 we're talking plenty of time to get your vote in,

15 and even at the last moment, in those extenuating

16 circumstances where a caregiver is necessary, you

17 have someone else in your household.  I mean, at

18 some point you're going to run out of exceptions,

19 perhaps, but that's, again, why we allowed that

20 lengthy period of time.

21      MS. PSTROSS:  And I -- I -- what I said in my

22 speech is I don't believe that's your intent to
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1 make it difficult for hard-working people to be

2 able to vote.  I don't think that's your intent at

3 all.  I'm just saying that that is what this bill

4 does.

5      So my friend Audrey knew well in advance that

6 she was going to have to work a double-shift that

7 day, she's a nurse, her husband was out of town,

8 she has two small kids, and she asked me to take

9 her ballot in for her in advance.

10      So she knew ahead of time, because she would

11 rather have me take it than send it in the mail.

12 So she could have sent it in the mail but she would

13 prefer to have a trusted friend take it.

14      So that is what I'm trying to convey, if that

15 makes sense.

16      CHAIRMAN UGENTI-RITA:  Yeah.  It kind of does

17 and kind of doesn't honestly.  I don't know why, I

18 guess, to Representative Mesnard's point, if she

19 knew, you know, in this particular -- and we

20 probably shouldn't get wrapped up on one story

21 here.  If she knew he was busy, she couldn't look

22 at the other affidavits, which is really
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1 dropping -- she requested a mail-in ballot; that

2 kind of implies you're going to put it back into

3 the mail.

4      But, you know, I think the overall point is

5 you can always find, you know, problems or

6 exceptions.  Maybe the polls shouldn't close at 7;

7 they should close at 10 because people aren't

8 getting off work.  But at some point this stuff has

9 to be -- there has to be reasonable restrictions,

10 deadlines, start days.  You have a month and I do

11 think the majority of the public think that this is

12 reasonable amount of time to get your ballot in,

13 and I think that's important to know.

14      Representative Mesnard.

15      REP. MESNARD:  Madame Chair, and this is more

16 a statement than a question, but just to build on

17 that:  People get frustrated more and more that it

18 takes two weeks to get the actual results of our

19 election.  God bless, one of our would-be members

20 had to wait however long because those ballots were

21 trickling in.  And you know which ones those are?

22 A lot of it's the folks that took it to the poll.
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1      I mean, so we even allow you right up to that

2 last moment to walk it in.  Some people feel that

3 you shouldn't.  You get it -- it's mailed to you,

4 you mail it back, and you get it back in to them on

5 time because there's plenty of time to do it.

6      I just make an observation that we really are

7 already bending over backwards to try to make sure

8 people have opportunities, and I don't really see

9 this as interfering with that.

10      Is it possible that your friend will have to

11 stick it in the mail now instead of giving it to

12 you?  Yeah.

13      Do I see that as burdening her vote?  I don't.

14      MS. PSTROSS:  Well, I respectfully disagree

15 but thank you for letting me speak today.

16      CHAIRMAN UGENTI-RITA:  Absolutely.  Thank you.

17      REP. MESNARD:  Let's see.  Madame Chair, next

18 person wishing to speak is Austin Hopes.  Oh,

19 doesn't wish to speak.  Just kidding.  He's

20 probably freaking out.  I didn't want to speak.

21 It's always fun to call on those people just for

22 kicks.
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1      Okay.  Kevin Dang.

2      MR. DANG:  Good morning, Madame Chair and

3 members.  My name is Kevin Dang.  I'm the current

4 president of the Vietnamese community, and I

5 strongly believe that we should have a tighter

6 control of the early ballots.  And I truly commend

7 the members of the committee for bringing this bill

8 out to the public.  I strongly believe that the

9 ballot harvesting is a wrongful action and it

10 should be illegal.

11      Many Vietnamese Americans are newly registered

12 voters.  I acknowledge that they -- that we should

13 have -- we should make it easier for the voters to

14 vote.  However, it is critically important that

15 these new voters understand that the value and the

16 integrity of their ballots are 100 percent

17 protected by the laws.  I respectfully ask you and

18 the committee members the support this House Bill

19 2023.

20      And I also want to share with the committee a

21 personal story.  This is my third year as

22 working -- representing my community as the
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1 president of the community, and over the past three

2 years, I have helped a lot of new registered voters

3 who completely do not speak a word of English.  And

4 I completely understand last-minute things happen

5 and all that, but at some point, like you mentioned

6 earlier, we need to set some parameters.

7      To me, I have always asked to protect the

8 integrity of their votes.  I always encourage them

9 to drop it in the mail by themselves.  And

10 nowadays, literally, you can mail it out -- you

11 just put the ballot in your own mailbox and the

12 mailman can stop by.  Literally, the mailman come

13 by every day except for Sunday -- and pick up the

14 ballot and deliver to wherever it goes to.

15      And the nice thing is that you don't even need

16 to have -- the voters don't even have to put a

17 stamp on these envelopes.  They are all prepaid.

18      So, to some point, to some degree, I totally

19 understand that last-minute things do happen, but I

20 completely think that the current system that we

21 have right now is perfectly suited for the

22 Arizonans.  Thank you.
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1      CHAIRMAN UGENTI-RITA:  Thank you, sir.

2      REP. MESNARD:  Madame Chair, next up is

3 Michael Johnson.

4      MR. JOHNSON:  Good morning, Madame Chair,

5 members.  Thank you for allowing me this

6 opportunity to come up here and speak.  I strongly

7 support the bill.  I want to say that not only do I

8 strongly support it, I think it's not strong

9 enough.

10      You know, just knowing the -- and I actually

11 served on the Phoenix City council for 12 years

12 until I turned out, served two terms at vice there,

13 and served 21-plus year as a Phoenix police

14 officer.

15      Knowingly is really hard to prove that someone

16 knowingly did something.  I think unwittingly ought

17 to be a part of -- knowingly and unwittingly ought

18 to be a part of it, and the reason I say that is

19 not to criticize a lot of groups that have good

20 intentions of going out and collecting ballots, but

21 there are certain groups that are getting together

22 that are going out and collecting ballots for the

17-045

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 182 of 3218



Arizona State House of Representatives Session
Conducted on January 25, 2016

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

46

1 sole purpose of putting certain candidates in

2 office.  And it's a huge misuse and abuse of the

3 system.

4      And, actually, you can actually have a person

5 that would be out there that if the I, as a person,

6 wanted to organization a group and say, Hey, I need

7 you to go out there and collect ballots, and when

8 you go out to collect the ballots and bring them

9 back and turn in it, then that group of people

10 could go collect those ballots because they didn't

11 knowingly know what they were doing was wrong.

12      You know, they're not knowingly knowing.  But

13 the person who sent them out there knows that it's

14 absolutely wrong for them to be able to do that.

15 It's not disenfranchising any voters because the

16 early ballot was created to help people have a

17 legitimate and better chance to vote by sending the

18 ballot out there in the mail, and you fill it out

19 and you give it back in the mail and you don't have

20 to pay any postage fees in order to get that done.

21 That is helping the voters to be able to get out

22 there and vote.
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1      But there's a huge misuse and abuse of the

2 system, and encouraging people to collect

3 ballots -- and I heard some of the groups that

4 actually come in and spoke, but I understand what

5 their issue, but you also have that we have a

6 system and the integrity of the system is very

7 important.

8      If I choose to vote and I know that a certain

9 day is the last day I can vote, if I decide that I

10 want to go out of town or I get busy at work and I

11 can't get off work, I just don't get to -- I just

12 missed it.  I mean, that's the system.  That's the

13 integrity of the system.

14      And so, you know, I hear a lot of people

15 talking about, you know, at the last minute someone

16 didn't get a chance to turn in their ballot, but,

17 you know, there are groups going out collecting

18 ballots just as soon -- a week after ballots go

19 out.  You know, for those who ran for office, you

20 know that you can actually get a list of who the

21 early ballots went out to, when those early ballots

22 went out, what group those early ballots went out
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1 to.  And so people are actually going and hitting

2 those groups up, you know, a week after those early

3 ballots are actually going out.

4      And I want to share a story because I actually

5 ran for county board of supervisor, but I had many

6 people calling me and complain that people were

7 coming to their house collecting ballots.  I had a

8 very good friend of mine calling me and I was on

9 the phone with him when he explained to me that

10 someone just came, knocked on my door, and said

11 that they were there to pick up my ballot.  He said

12 they didn't ask them, Well, who are you?  Are you

13 supposed to be here collecting the ballot?  And

14 they just simply pull out the phone and said, Hey,

15 is this your name right here, showing them their

16 phone, on the phone where their name is on the

17 phone and that's their address.  And they say,

18 Yeah, that's me.  And they say, Well, I'm here to

19 collect your ballot.  And they don't have

20 identification on them, no marks, no campaign

21 shirts, no nothing.

22      People are giving up those ballots to people,
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1 and there's no way to nowhere these ballots are

2 ever turned in or whether they looked at the

3 ballots or what is going on with that.

4      If we don't really correct the integrity of

5 this system, then we're going to continue to have

6 groups go out to do that and go out and collect

7 ballots solely for the purpose of getting their

8 specific candidates elected to office.

9      And when you really go to look at it not -- in

10 nonsupportive unions, but when you look at some of

11 them where they can send 30 or 40 people out, you

12 know, twice a week to go out and collect early

13 ballots, and what you start to see that now

14 elections are won, you know, with early ballots.

15 Elections are won with those early ballots.

16      And so you are disenfranchising not only the

17 voters, you're disenfranchising those candidates

18 that are running for office who don't have the

19 accessibility to large groups to go out and collect

20 those ballots and then turn those ballots back in.

21      And you say that there hasn't been a lot of

22 court cases or a lot of people prosecuted.  How do
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1 you prosecute someone when you have an unknown

2 person going up to the door, collecting the ballot,

3 an unknown person taking that ballot to somewhere?

4 The person who actually gave their ballots are

5 really under the impression that their vote is

6 actually being counted.

7      It would take a huge amount of cost and work

8 to really go out and find out who has been

9 disenfranchised, whose ballots are being collected,

10 and what ballots are out there.

11      I strongly support this bill, and like I said,

12 I not only support this bill as it is but I

13 strongly encourage that the bill be stronger, that

14 it's unwittingly, so that people, if they're out

15 there collecting it and someone is giving them some

16 bad information, then we can go back and find out

17 who gave them that information.

18      CHAIRMAN UGENTI-RITA:  Thank you, sir, for

19 your testimony.  I appreciate that.

20      Members, any questions?  None.

21      Thank you, sir.

22      REP. MESNARD:  Representative, are you wanting

17-050

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 187 of 3218



Arizona State House of Representatives Session
Conducted on January 25, 2016

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

51

1 to speak on this bill?  Okay.

2      REP. OTONDO:  Chairwoman Ugenti, nice to see

3 you.  Thank you for allowing me to speak just for a

4 moment.  I'm Lisa Otondo, state representative for

5 Legislative District 4.

6      How are you, everyone?  Good to see you here.

7      Now, I'm here because I want to make a -- I

8 just want to make a couple of important points.  In

9 my district, Legislative District 4, we don't have

10 mail delivery to homes.  Many, many of our

11 constituents work in the fields or work two jobs.

12 So ballot collecting is an important aspect.  It

13 gives the opportunity for many of our constituents

14 to actually have their ballots picked up.  We also

15 have a lot of elderly constituents in some of our

16 rural areas.  And this is a really great service to

17 allow people to pick up ballots at home.

18      But I'd also like to remind you that when you

19 do pick up ballots, your signature is on the ballot

20 of the person who is collecting the ballot.  The

21 ballot is sealed, and it's signed by the person who

22 is delivering it.  It's an important way for many
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1 of our constituents to be able to vote.  I just

2 would like you-all to please keep that in mind,

3 especially for those individuals who are working

4 long hours, working in the day and night and still

5 want to have their ability to vote and also think

6 about the folks in rural Arizona who do not have

7 mail delivered to their homes but rather to post

8 office boxes.  Many times the ones carrying the

9 ballot are family members.

10      Also, I would like to remind this committee

11 that if we look at how many instances we have had

12 with problems, there has not been one abuse yet.

13 So with that, I'd like to ask if anyone has any

14 questions for me.

15      CHAIRMAN UGENTI-RITA:  I just did want to

16 clarify something.  I mean, you talked about the

17 elderly, you talked about family members, and the

18 bill does provide for caregivers, family members,

19 and household members --

20      REP. OTONDO:  Yes.

21      CHAIRMAN UGENTI-RITA:  -- to be exempt.  So

22 to, you know, to capture those individuals that are
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1 are most likely to potential, you know, need

2 assistance or, you know, it feels rather natural

3 that you may have a family member go to the

4 mailbox.  And to that stuff has been considered and

5 those individuals are exempted.

6      REP. OTONDO:  But we do have a lot of

7 volunteers that go out to collect ballots.

8      And I want to also make this clear that this

9 is actually a service that a lot of volunteers do,

10 and it's not a -- it's not simply a partisan issue.

11 You know, it's something that --

12      CHAIRMAN UGENTI-RITA:  To that point,

13 Representative Mesnard.

14      REP. MESNARD:  Thank you, Madame Chair,

15 Ms. Otondo.  I agree with you, it's not meant to be

16 a partisan issue.  It might look that way, but I

17 totally agree that it should not be.

18      You said something earlier that it -- I just

19 want to make sure.  Maybe I'll just ask that

20 question.  So you don't believe any fraud is

21 happening at all?

22      REP. OTONDO:  From my understanding, there
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1 have not been cases that have shown that fraud has

2 been proven, no.

3      REP. MESNARD:  Madame Chair, so sometimes it's

4 difficult to prove things, but that really wasn't

5 any question.  My question is, do you believe

6 that --

7      REP. OTONDO:  No, I don't.

8      REP. MESNARD:  You don't think there's any

9 fraud at all?

10      REP. OTONDO:  No, I don't believe there's

11 fraud.  I don't believe there's fraud.

12      CHAIRMAN UGENTI-RITA:  And to that --

13      REP. MESNARD:  Madame Chair, do you think that

14 other people think there's fraud happening, since

15 you think it's not happening at all, never one

16 time?  Do you think there's other people who --

17      REP. OTONDO:  I can tell by your

18 questioning -- Madame Chair --

19      CHAIRMAN UGENTI-RITA:  Yes, Representative

20 Otondo.

21      REP. OTONDO:  Madame Chair, Representative

22 Mesnard, I can tell by your level of questioning
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1 that obviously you do.  So my answer to that would

2 be obviously, yes, you do.

3      And Madame Chair, Representative Mesnard, do

4 you have evidence of fraud in your district, sir?

5      REP. MESNARD:  Madame Chair, no, that's a fair

6 question.

7      So let's just -- let's say, for the sake of

8 conversation, that there's not been any particular

9 case where someone's pushed -- although I know of

10 at least one voting fraud situation.  We can talk

11 offline about that.  But let's just say -- I think

12 it's -- I don't know if anyone out there thinks

13 that there's no cheaters at all besides one or two

14 of us here -- you -- but let's assume for a moment

15 that there's not a lot.  Let's assume it's just a

16 little bit.  But let's assume that there are a

17 number of races out there that come down to just a

18 few votes.  Is it not likely in those situations

19 where people who go in -- I mean, you can pick the

20 presidential race like 2000 when they're looking at

21 ever hanging chad or you name it.

22      When there's a close race, we drill down into
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1 the integrity of the voting process and the

2 election system, and when races are decided by a

3 few votes and folks believe -- let's just say

4 they're wrong even, but they believe that there was

5 voter fraud, that means something.  Their faith in

6 the system -- and we hear this all the time, "I

7 have no faith in the system," whether it's the

8 government or those who put them there, it's all

9 run by the rich and the corporations.  I hear all

10 sorts of things all the time showing me that people

11 are losing faith in the system.

12      REP. OTONDO:  May I respond?  Thank you.

13 Thank you, Madame Chair, vice chair Mesnard.

14      First of all, I do believe in transparency,

15 integrity of the system.  I agree with you on that.

16 But when considering this bill to this committee

17 and to both of you, I just respectfully ask that

18 you consider people who live in the rural areas

19 that do not have home delivery.  It is something

20 that is done in my district, but the reasons are

21 very district from trying to manipulate -- it's not

22 done to manipulate an election.  It's done to
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1 actually help people who simply don't have home

2 postal service.  Those are my responses to you.

3      We do have volunteers that go to homes and

4 help.  I mean, we; not me.  I will say, you know,

5 people in the communities, especially in San Luis

6 now, Madame Chair.

7      Represent Montenegro, you're very familiar

8 with Yuma County, you represent half of it, and you

9 know that if many areas of Yuma County we do not

10 have postal service.

11      So just for those points I would like to have

12 you consider that.  And -- okay.  Okay.  Great.

13      CHAIRMAN UGENTI-RITA:  And then I'd like to

14 add to that, just on some of your comments about

15 fraud, if you believe that it's not happening, then

16 I look forward to your bill perhaps or someone else

17 sponsoring a bill to repeal the fraud statutes as

18 it relates to ballot fraud, because if you don't

19 believe it's happening, you should probably be

20 opposed that we already have statute, you know,

21 listing out fraud and the corresponding penalties.

22 So that would probably consistent with the
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1 argument.  If it's not happening, we shouldn't have

2 that on the books.

3      REP. OTONDO:  And Madame Chair, may I respond

4 respectfully?  I'm not going to stand here and act

5 like I'm the end all, know all, and everything is

6 perfect in this world.  So if you're asking me,

7 Madame Chair, Representative Mesnard, you are

8 correct, I think there was one actual count.

9      I am concerned for my voters who do need

10 assistance in picking up ballots.  That's something

11 they enjoy, especially in rural Arizona.  It's

12 helpful for us.  And so when considering this bill,

13 I would just like you to -- and perhaps if it could

14 be amended to include to assist people who do not

15 have home delivery mail and must go to the post

16 office.

17      So I just want you to consider that.  San

18 Luis, Gadsden are really important areas, Somerton,

19 really important areas in my district, and I just

20 want to make sure of that.  Thank you.

21      CHAIRMAN UGENTI-RITA:  I appreciate that, and

22 I appreciate your willingness to want to work on
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1 this issue so perhaps, again, we could find some

2 common ground on it, because it sounds like you're

3 willing to look at it objectively.  Thank you so

4 much.

5      I'm sorry.  You know what?  Did you have a

6 question for -- did you have a question for

7 Representative Otondo?

8      Thank you for joining us.  Better late than

9 never, huh?

10      REP. LARKIN:  Madame Chair, Representative

11 Otondo, so, first off, let me apologize to

12 everybody in the audience and committee members

13 here.  I had an accident last week and just trying

14 to get my insurance straightened out.  I --

15      REP. OTONDO:  I'm not laughing.  I apologize.

16      REP. LARKIN:  A little bit of whiplash so...

17      REP. OTONDO:  Oh, no.  I'm sorry.  I was just

18 thinking I sit on the insurance committee as well,

19 so I was laughing because I was like...

20      REP. LARKIN:  Representative Otondo, again, I

21 kind of got here on -- I don't know, halfway

22 through this discussion towards the end here.
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1 Hopefully someone can fill me if.  Going on an hour

2 now -- hour and 15 minutes since the committee

3 started, I assume.

4      But to the discussion you just had with

5 Representative Mesnard, was it that there hasn't

6 been any reports of, you know, fraud anything like

7 that?  Did I hear that correctly?  I'm just trying

8 to find out if there's any proof in the pudding

9 right now.

10      REP. OTONDO:  Vice chair Mesnard,

11 Representative Larkin, I will tell you, in my

12 district, we haven't had any proof of fraud.  And

13 as Representative Mesnard did remind me, I think

14 there hasn't been one proven case.

15      And so, you know, my concern is, is that

16 there's no case and although he believes and others

17 believe that fraud exists, it's not so opaque now.

18      I have seen in my district -- and I'm consider

19 concerned about some of my voters who have no

20 postal service to their homes, and they retrieve

21 their mail from friends, family, which this bill

22 does not preclude them.  But they receive their
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1 mail sometimes from an neighbor and often mail is

2 delivered to the post via friends, neighbors,

3 somebody, you know, helping the family.  And I just

4 want to make sure that their vote is not unheard

5 and that more, you know, more obstacles are put in

6 their way.

7      And I think it's a very valid point because in

8 rural areas, I even know of, you know, when you

9 look at other parts of my district such as Tohono

10 O'odham where the mailbox service is very far away

11 and although it may not be, again, a family member

12 taking or even a so-called caregiver, many

13 community members help each other in this way.

14 Navajo is another example as is Cocopah.

15      REP. LARKIN:  Madame Chair --

16      CHAIRMAN UGENTI-RITA:  Representative Larkin.

17      REP. LARKIN:  You know, I just want to go out

18 there and say I really appreciate the concern of

19 the fraud.  I totally agree that, you know, there's

20 something that we should always be concerned about

21 no matter what the issue is, whether it's, you

22 know, a particular agency, the election process, so
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1 forth.

2      But I mean, I'm just concerned that -- I mean,

3 right now, we're on taxpayer time, and we're

4 discussing a piece of policy where there isn't even

5 a problem and it seems like we're trying to fix a

6 problem that doesn't exist.  That's why I asked

7 Representative Otondo if there's actually any proof

8 in the pudding because just from, you know, your

9 district and what I know, you know, and up to this

10 date, I still haven't -- and we have talked about

11 this every year and you know, we still don't have

12 anything substantively to, you know, go on other

13 than this is a piece of policy that, you know, we

14 want to push forward.

15      I don't -- Representative Otondo, I was

16 wondering, could you tell me -- or Madame Chair,

17 Representative Otondo, could you tell me how far

18 along we are into this discussion by any chance?

19 Can someone --

20      CHAIRMAN UGENTI-RITA:  Right, you could

21 have -- well, it started at 10:00 and then we had

22 some logistical issues with no quorum because
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1 neither of you were here, so we did our best to

2 make it work out of respect for those who came to

3 testify and have an open, transparent discussion

4 about an issue that this audience feels is

5 relevant.

6      So that put it --

7      REP. LARKIN:  I'm sorry, Madame Chair,

8 point --

9      CHAIRMAN UGENTI-RITA:  I'm not -- excuse me.

10 That was at 10:20 maybe.  And so I think from

11 10:20.  It's 11:20 now.  So probably we have been

12 discussing this issue for around an hour.

13      REP. LARKIN:  And Madame Chair, you just

14 pointed at us not being here.  Representative

15 Carter was not here either.

16      CHAIRMAN UGENTI-RITA:  It applies to everyone.

17 It's a relevant -- it's a relevant --

18      REP. LARKIN:  I just want to make sure your

19 accusations are --

20      CHAIRMAN UGENTI-RITA:  It's an important

21 issue.  Yeah, it wasn't an accusation; it was an

22 observation.  I appreciate that.
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1      Did you have anymore comments or questions,

2 Representative Larkin?

3      REP. LARKIN:  Madame Chair, just to clarify.

4 Are we in the middle or towards the end or

5 three-quarters?  Can we measure?

6      CHAIRMAN UGENTI-RITA:  Well, no.

7      REP. LARKIN:  Tell me who is on the list to

8 speak.

9      CHAIRMAN UGENTI-RITA:  I'm sorry.  We can but

10 don't you have that on your computer.

11      REP. LARKIN:  I just got here, Madame Chair.

12 Trying to settle an insurance issue.  Thank you.

13      CHAIRMAN UGENTI-RITA:  Okay.  I'm sorry.

14 We're getting a little off topic.

15      REP. OTONDO:  Madame Chair, may I be excused?

16      CHAIRMAN UGENTI-RITA:  Yes, I do.  I think you

17 have --

18      REP. OTONDO:  I'm sorry, I have some other

19 meetings.

20      CHAIRMAN UGENTI-RITA:  Yes, you may.  Thank

21 you for your testimony.

22      REP. OTONDO:  Thank you.  And with respect to
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1 this issue, I would just like to ask all of you to

2 consider those who do not have home delivery.  It's

3 really important for many parts of rural Arizona

4 and thank you very much.

5      CHAIRMAN UGENTI-RITA:  Yes.

6      REP. OTONDO:  I appreciate all of your

7 attention.  Thank you.

8      CHAIRMAN UGENTI-RITA:  Thank you for coming

9 in.  We appreciate it.  We appreciate your time.

10      So we'll get you the info if you want to start

11 looking it --

12      REP. MESNARD:  Madame Chair, I'll just let you

13 know, so by my count, there's about five or six

14 people left wanting to speak out of about we have

15 had probably a dozen or so.

16      REP. LARKIN:  Thank you, vice -- I appreciate

17 it.  That's all I needed to know.

18      REP. MESNARD:  Madame Chair, did Aaron

19 Flannery already -- yep, okay.  Mr. Flannery.

20      MR. FLANNERY:  Thank you, Madame Chair,

21 members.

22      My name is Aaron Flannery.  I'm a candidate
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1 for the 2016 county recorder's office, and I am for

2 House Bill 2023.

3      This bill does well to ensure voters have --

4 still have the option to send their ballot but

5 their appropriate common sense proxy while

6 eliminating a legal loophole for those seeking to

7 influence the outcome of elections by

8 misrepresenting their intentions and collecting

9 ballots in mass for the results they desire.

10      Just as we have rules that do not allow to

11 influence at physical voting locations, we should

12 extend these rules to the virtual voting both of

13 the voters residence.  With so many elections now

14 coming down to the narrowest of margins, this bill

15 does well to make sure that we keep the integrity

16 of our one vote -- one person, one vote system.  I

17 ask that you consider that and vote yes on this

18 bill.

19      Any questions?

20      CHAIRMAN UGENTI-RITA:  Thank you, so much.

21      Member, any questions?  None?  Thank you so

22 much.
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1      MR. FLANNERY:  Thank you.

2      CHAIRMAN UGENTI-RITA:  The next individual

3 wishing to speak?

4      REP. MESNARD:  Madame Chair, Farhana Ahmed.

5      MS. AHMED:  Madame Chair and the members,

6 thank you for giving me the opportunity to speak

7 today.  I couldn't resist myself to volunteer to

8 come to speak up and just some observation in the

9 House.  All of our time is very important and very

10 sensitive.  So be -- you-all are our elected

11 members so we feel like you should be respecting

12 our wish and will to be here and sacrificing our

13 time to speak up and listen to that.

14      To begin with, I'm very involved with the

15 voter registration pride with the Asian and Pacific

16 Islander community.  The biggest challenge is to

17 educating the voters how to register then

18 understand the ballot then to ensure the vote.

19      I born in Bangladesh.  When I was 18, first

20 time I went to the voting poll feeling like I'm the

21 adult who have all the right in the world.

22 Somebody voted for me.  I never had the chance to
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1 vote.  That corruption, I witnessed.

2      So in America when I become a citizen, I was

3 really get involved with the system because I felt

4 like this is the most sensitive and fair election

5 process.

6      Ballot is the highest right for a person, in

7 my opinion, because only there I can really elect

8 who would be my representative, even my President.

9 How can I trust someone else and give it to them to

10 deliver for me and also if my very, very, very

11 trusted friend, something happen to that person, my

12 vote wouldn't be counted.  So how would I take that

13 risk not believing the system of postal system and

14 getting the ballot by mail but not returning by

15 mail?

16      And also, if -- as for my knowledge, on voting

17 day, people can get some time off to go to the

18 poll.  So in that case, how I can say I was so busy

19 I cannot make it?  If my vote is that important to

20 me, how come I just do not take time to put any

21 ballot in the right place?  That is not my

22 priority.  We are just saying that I believe in my
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1 rights.  I believe in my voter ballot but we are

2 not making it the highest priority.

3      Today, who came to speak for or against of

4 this bill?  They took the time off thinking that

5 this is my priority to speak of.  So how come the

6 ballot is such a priority and I cannot make sure I

7 put it in the right place either by mail or by

8 going to the poll.

9      So I strongly believe we will be disengaging

10 our voters if we take responsibility collecting the

11 ballots from their hand and also not making them

12 responsible to submit their own ballot by their own

13 responsibility.  So I strongly believe we should be

14 taking care of this bill in the right manner we are

15 speaking here.  Thank you.

16      CHAIRMAN UGENTI-RITA:  Thank you so much.

17      MS. AHMED:  Any questions?

18      CHAIRMAN UGENTI-RITA:  Members, any questions?

19 Seeing none.  Thank you so much.

20      REP. MESNARD:  Madame Chair, Sherrod Harvey.

21      MR. HARVEY:  Good morning, Madame Chair and

22 the members of the board.  I'm here to talk -- my
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1 name is Sherrod Harvey, and I'm represent -- I'm

2 the first vice chairman of Legislative District 1

3 and third vice chairman for the GOP republican

4 party for Pima County.

5      And I got the chance to go to collect ballots

6 myself, and I just want to share with you guys some

7 of the stuff that people and voters actually said.

8 And I had a real, real concern with the elderly

9 people and some of the younger people, too, because

10 they complained to me about people harassing them

11 and, like, just telling them this when they was

12 helping them sign out their ballots or, like, you

13 have to vote for this person if you know what's

14 right for you, and just harass them and

15 intimidating them, which that's wrong, because they

16 have the right -- it's their civic right to vote

17 for who they think is best and not to be told who

18 to vote for.

19      And then I had several people -- hundreds of

20 people telling me that people showed up in uniform

21 saying that they're elected officers from the

22 election committee and pick it up, and then I
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1 showed up, so that made them feel like they're not

2 being -- that people are lying to them and they're

3 not being representative.

4      And then with the ballots also, you can see

5 inside of it, so that brought up concerns with them

6 that people with just open it if they're not voting

7 for the person that they want and put in who they

8 want or just throwing it away.  Those are just a

9 lot of the concerns that I have and that the people

10 shared with me that they have.

11      So I support this bill and I hope that you

12 guys support it, too, and I thank you.  And I'll

13 take any questions if you have any questions.

14      CHAIRMAN UGENTI-RITA:  Any questions?  No.

15      Thank you so much, sir.

16      MR. HARVEY:  Thank you.

17      SEN. MESNARD:  Madame Chair, Sergio Arilano.

18      MR. ARILANO:  Madame Chair, members of the

19 committee, thank you for allowing me to speak

20 today.  My name is Sergio Arilano.  I have many

21 titles but I'll use the one of president for the

22 Arizona Team of Republican Association for the
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1 Tucson Chapter.  We're involved in the majority of

2 southern Arizona in getting out the vote and

3 grassroots movements primarily in majority --

4 minority areas like the Latino population.

5      What we found is that our elderly are being

6 taken advantage of.  You know, dias dios, nanas,

7 that don't know how to -- and that's uncles, aunts,

8 and grandmothers, to those who don't understand

9 Spanish.

10      But we found that as Mr. Harvey said before --

11 and we have worked him on the grassroots movement,

12 we have knocked on over 12,000 doors.  We have

13 participated in numerous, numerous campaigns and

14 have attempted to help people to vote.  What we're

15 finding is that people are misrepresenting

16 themselves on the ground.  They're not -- they're

17 saying that they're election officials, part of the

18 county or part of so-and-so but when we check with

19 the elections offices, they say, no, we never send

20 any election officials out to pick up ballots.

21      Additionally, a concern from a lot of the

22 people is there's no way to prove that my vote
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1 counted.  How do I check?  I'm 87, I'm 68, I'm 62,

2 how do I check that my ballot even was taken to the

3 polls, to the drop box?

4      What's going on in these community social

5 security a travesty because they're preying on

6 these people in the -- and I hate to say what

7 Sherrod said, but he covered it all.  And I just

8 want to let you know that the Latino community is

9 taken advantage of because they're not being

10 informed as to the right.  They're not being

11 informed that they can just put that ballot in

12 their mailbox that's right in front of their house

13 and someone will pick it up for free.  They're

14 telling them, Hey, we'll put the postage -- we'll

15 pay the postage for you, just give us the ballot.

16 And that's not true because it's free.

17      So I fully support this bill and thank you for

18 you time.  Any questions?

19      CHAIRMAN UGENTI-RITA:  Thank you so much.

20      Representative Larkin.

21      REP. LARKIN:  Madame Chair -- is it Sergio?

22      MR. ARILANO:  Sergio Arilano.
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1      REP. LARKIN:  So I have a few concerns,

2 questions.  First, my district is 55 percent Latino

3 and so I think it's kind of unfair to say the

4 Latino population, you know, is being taken

5 advantage of when their state is rather large, and

6 I know my district really appreciates it.  I mean,

7 my district works all the time.  And what I mean,

8 by that is that I have families that actually hold

9 two, three jobs just to make ends meet.

10      And so a lot of times what I have found is

11 that those ballots often get left on the kitchen

12 table or they don't get it in the mail fast enough

13 and they're very gracious that, you know, I would

14 go out there and pick up their ballot for them.

15 They're very gracious that, you know, someone of my

16 volunteers would give them that service.

17      So I'm a little, I think, offended, you know,

18 by that because I think it's an inaccurate

19 statement.

20      Further more --

21      REP. MESNARD:  I'm sure it's fair to

22 characterize.  None of us here, Madame Chair,
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1 Mr. Larkin, can speak to his experience.  None of

2 us.  So you can say it's offensive but you can't

3 really say he can't characterize his experience.

4 That's his experience.  Unless you were there, you

5 didn't just say it's offensive.  What did you say

6 after that?  What did you say after you said it was

7 offensive?

8      REP. LARKIN:  Well, to summarize, I think I

9 said it's a little unfair that he's speaking on

10 behalf of the entire population, Latino population,

11 when I have 55 percent of those -- that

12 population --

13      MR. MESNARD:  Madame Chair -- Madame Chair,

14 Mr. Larkin, what I heard is his experience with the

15 Latino community that he's involved with, this is

16 that.  I mean, by that logic, none of us can speak

17 for, like, anybody because we have various

18 constituencies who were just a micro part of the

19 state.  Maybe your experience is different.  I

20 think you should share that experience.

21      But I'm not sure it's a fair to challenge the

22 reality of his experience.  That's my point, Madame
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1 Chair.

2      CHAIRMAN UGENTI-RITA:  Thank you.

3      Representative Larkin.

4      REP. LARKIN:  Vice chair, I'm just going to

5 let this one go, but I would share my experience as

6 well.  So we're swapping.  I don't think -- well, I

7 would hope that Madame Chair and Sergio that you

8 weren't offended because I was just, you know,

9 discussing -- swapping experiences with you, right?

10 Having a conversation.  So that was -- that was the

11 intent right there, and I expressed my views as

12 much as he has expressed his views here at the

13 voting poll.

14      Madame Chair, I do have --

15      CHAIRMAN UGENTI-RITA:  Representative Larkin,

16 did you have additional comments, questions?

17      REP. LARKIN:  Yes.  So Mr. Harvey came in and

18 spoke on, you know, what -- you know, he said he's

19 involved with the republican party and he shared

20 his experiences with this committee today, and you

21 have shared your experiences with this committee

22 today.  And I imagine there's other people out
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1 there that apparently want to share their

2 experiences in collecting ballots and the fraud

3 that isn't really reported hardly anywhere.

4      So why hasn't it -- and same for the democrat

5 party, I'm not saying anything here, I'm not -- but

6 what I'm saying is we have a room full of

7 activists, if you will, that are closely, you know,

8 working with either party, including, you know, the

9 republican party right now, since that's who's been

10 at the podium lately, why hasn't that party raised

11 any concerns to the elections authorities?

12      I mean, I would think that when you want to

13 walk into this committee that you want to propose

14 legislation, you would walk in with a substantial

15 amount of evidence showing why this is needed.  And

16 if we're going to talk on all the experiences that

17 everybody has, no one has really stepped up to the

18 plate to provide that evidence to justify why we

19 writing this piece of policy.

20      So that's my question to Sergio, Madame Chair.

21      CHAIRMAN UGENTI-RITA:  Okay.

22      MR. ARILANO:  Madame Chair, can I answer?
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1      CHAIRMAN UGENTI-RITA:  Please.

2      MR. ARILANO:  First of all, Representative

3 Larkin, with all due respect, I'm a first

4 generation American, and I know the struggle in the

5 Hispanic communities.  My mom works three jobs, no

6 father, absent father.  I have lived in poverty,

7 cockroaches.  I mean, you name it, I was there

8 growing up.  And I still continue to live and die

9 and fight for these people every single day because

10 they're being oppressed and lied to by people from

11 the democratic party, unfortunately, because those

12 are the operatives out there picking up ballots.

13      Additionally, we're out here because not only

14 are we sharing our experience, but if I could bring

15 that dear old Nana Bincha (ph) that I met, she'd be

16 up here right now speaking to you and saying, this

17 is my experience with fraud.  Mehito, I don't know

18 who I voted for.  Some guy came up, picked up my

19 ballot and said, I'll take it for you.  And I said,

20 Well, did you circle a bubble?  Did you say how you

21 wanted to vote?

22      No, he just came over, he said I'm with the
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1 elections office and you have to turn in your

2 ballot now.  Is this your information?

3      And he holds up an iPad with her name --

4      REP. LARKIN:  Point of --

5      MR. ARILANO:  I'm still addressing the floor.

6      CHAIRMAN UGENTI-RITA:  Okay.  Finish your

7 comment and you can have a -- well, you have a

8 point of order.

9      REP. LARKIN:  I just want to make sure we're

10 getting to the question, Madame Chair.

11      CHAIRMAN UGENTI-RITA:  Is that your point

12 of -- okay.  We're getting to it.  Let -- let him

13 speak.

14      Please continue.

15      MR. ARILANO:  I believe he made a statement

16 and he was just sharing stories, not asking me a

17 question.

18      That being said, when she doesn't know who she

19 voted for because some guy said, this is my iPad,

20 is this you, Ms. Bincha?  And pulls out the iPad

21 and it has her name, her address, her age, her sex

22 and everything else, she says, Oh, yes, oh my gosh,
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1 this is me.

2      Well, we're here to pick up your ballot.

3      She hands it over.  Guess what?  Who did she

4 vote for?  I don't know.  She doesn't know.  And

5 that's the end of my statements.

6      CHAIRMAN UGENTI-RITA:  Thank you.  Thank you,

7 sir.

8      Representative Montenegro.

9      REP. MONTENEGRO:  Madame Chair, my question,

10 which I ask why -- why do you think the party -- or

11 why hasn't the party -- your party and my party --

12 and first off, all respect -- like, I think the

13 Latino vote is being oppressed.  I completely agree

14 with you and, you know, so I just want to let you

15 know that.  And this is why I'm here and we just

16 share different opinions on that.  Okay?  But I

17 feel you.  Okay?

18      But Madame Chair, my question was, why don't

19 you think -- why hasn't the party -- and again,

20 either one -- why hasn't the party actually

21 presented any type of evidence or -- if all these

22 people have all these experiences, why hasn't those
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1 experiences come up through the legal system to the

2 Elections Department to actually have substantial

3 information to justify this bill?

4      That's my question.  Why hasn't that happened?

5 Because we have been fighting this issue for a long

6 time, and we continue to say it's a need, it's a

7 need, it's a need.  I mean, prove it.  That's what

8 we do in our system, our government.

9      MR. ARILANO:  That's why we elected you guys

10 to help us.

11      CHAIRMAN UGENTI-RITA:  Through the Chair.  We

12 have got to go through the Chair.  So it goes

13 Madame Chair and then representative.

14      MR. ARILANO:  Sorry.

15      CHAIRMAN UGENTI-RITA:  Okay.  No problem.

16      And then did you want to --

17      REP. LARKIN:  Madame Chair, I mean, you can

18 take a stab at it, but that's the question I'm not

19 only asking you but the committee here today.

20      CHAIRMAN UGENTI-RITA:  Okay, then

21 Representative Larkin, allow me, this -- fraud's

22 already addressed in statute.  It's already
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1 addressed.  This is about, again, prohibiting the

2 collection or harvesting of ballots because it will

3 help deter people from committing ballot fraud

4 because it limits their opportunity of possessing

5 somebody else's ballot.

6      What's being asked here and what's being

7 debated is the collection of the ballot.  That's

8 not good practice.  That doesn't help the integrity

9 of the process.  That can lead to fraud.  It can

10 lead to misuse.

11      But when you look here in statute, we have a

12 handful of line items addressing fraud.  So I just

13 want to make sure we understand that, because I

14 don't want to get into a big conversation about

15 bringing up evidence and filing it, because it's

16 really about the practice of --

17      REP. LARKIN:  Madame Chair, I understand, and

18 to your point, you know -- you know, we're here to

19 represent communities.

20      CHAIRMAN UGENTI-RITA:  Yeah.

21      REP. LARKIN:  And to me, the community hasn't

22 stepped up and said there's actually a problem to
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1 address.  That's the problem I have.  This is

2 someone coming in --

3      MR. ARILANO:  Madame Chair, that's what we're

4 doing today at this hearing.  We're stepping up and

5 letting you know that there's a problem that has to

6 be addressed.

7      CHAIRMAN UGENTI-RITA:  Yes, okay.

8      REP. LARKIN:  Madame Chair, but there's

9 absolutely no evidence that this is actually

10 occurring.

11      CHAIRMAN UGENTI-RITA:  Well, to that point, I

12 think we've had lots of testimony -- there is

13 evidence that there's the collection of ballots.

14 This bill addresses the collection of ballots.  You

15 keep referencing fraud.  This bill doesn't

16 reference fraud.  This bill doesn't tackle that.

17      This is about -- this is about an activity

18 that could potentially lead to that.

19      So there's been ample evidence showing that

20 the collection of ballots -- whether it's one or

21 two or, you know, a hundred -- does happen.  And

22 that's important because that's the language in the
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1 bill.  The bill isn't about a fraud.  That can be a

2 consequence of potentially collecting ballots

3 because it opens up the opportunity for someone to

4 have someone else's ballot.

5      So it indirectly references that, but directly

6 speaking, it's about the actual activity of

7 collection.

8      Representative Mesnard.

9      REP. MESNARD:  I just wanted to -- I'm not an

10 attorney, and every time I say that I add that I

11 say that with a certain amount of pride.  With all

12 due respect to my attorney friends out there.

13      I challenge this notion that there is no

14 evidence, because my understanding of the -- you

15 know, my understanding of the way the court system

16 works is when the witness comes in and actually

17 says something, that is evidence.  You have

18 witnesses coming in and saying -- and of course

19 when you're in the court of law, they're going to

20 weigh all the evidence.  All of that is all

21 evidence.

22      So I actually look at this as evidence.  Now,
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1 you may not or you may question the evidence and

2 that's perfectly right and we shouldn't take

3 everybody and what they said at face value.

4 Certainly we should drill into it.

5      But, for me, Madame Chair -- and I'm sort of

6 getting ahead of where we're at here because we

7 have a couple more to speak with -- but I just will

8 say that I don't know what evidence you're wanting

9 looks like.  A videotape of somebody actually, you

10 know, doing the deed?

11      You know, back in school people cheated.  We

12 knew people cheated.  I didn't have it on camera,

13 but my teacher knew it happened.  And so you did

14 the best you could to crack down on this.  And I

15 think that this is an effort to do that.

16      REP. LARKIN:  Madame Chair, Mr. Vice chair,

17 let's just say maybe you're correct.  Then why do

18 we have a special committee here today when we

19 clearly have elections on Thursday?  I was trying

20 to take care of personal stuff --

21      REP. MESNARD:  Today is our elections week.

22      REP. LARKIN:  We have one, though, on Thursday
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1 to --

2      REP. MESNARD:  A special one.

3      REP. LARKIN:  A special one.  And then

4 Mr. Clark, I don't know what his situation was.

5 Couldn't appear, you know, same in sometime after I

6 did.

7      And then --

8      CHAIRMAN UGENTI-RITA:  Representative Clark,

9 this has always been a regularly scheduled meeting.

10      REP. LARKIN:  Okay.  Very well.

11      I just know -- I just happen to know just how

12 we can definitely line up the testimony in some of

13 these hearings.

14      CHAIRMAN UGENTI-RITA:  Representative

15 Clark [sic] this has been a legally posted meeting

16 that has gone through the process that has met all

17 notifications, just like every other meeting.  So I

18 don't know what you're trying to infer, but

19 everyone's had an opportunity to either register to

20 speak and come to testify and show up --

21      REP. MESNARD:  And Madame Chair, there were

22 people who didn't like the bill.  They were earlier
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1 before you were here.

2      REP. LARKIN:  All right.

3      REP. MESNARD:  There was several folks that we

4 allowed.  Folks that have been here at the

5 beginning saw that.  So there is a lot more on the

6 list that favor the bill so it's taking a little

7 more time, but just so you know --

8      REP. LARKIN:  Then, in that case, I'll just

9 remain silent for awhile.

10      REP. MESNARD:  All right.  Thank you.

11      CHAIRMAN UGENTI-RITA:  Okay.  Thank you.

12      Representative Clark --

13      Representative Montenegro -- I'm sorry, did

14 you have a comment for the guest, for the speaker?

15      REP. MONTENEGRO:  You know, briefly.  And

16 Representative Mesnard alluded to this, but there

17 is -- I think there is a lot to consider when it

18 comes to evidence.  First of all, I want to thank

19 you for stepping up, Sergio.

20      MR. ARILANO:  Thank you, Representative.

21      REP. MONTENEGRO:  You're also a combat veteran

22 who has served this country proudly, so I know that
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1 there are veterans that showed up to testifying

2 showing us that this is a very serious subject that

3 people have bled and died for, for us to have the

4 opportunity to vote and discuss this.

5      So I think that robust conversation is

6 necessary, and I want to thank you for bringing up

7 information that I -- personally, I have seen as

8 well.  You know, we all knock on doors, we all talk

9 to different people, whether they're Hispanic,

10 white, or of any other ethnicity, and they have

11 mentioned how people do show up at their homes.

12 And we sitting here to represent them and to do

13 what they tell us, you know, to represent their

14 voice.

15      So I have personally as well have -- I have

16 knocked on doors where I have been told that people

17 do show up to let them know that they're there for

18 the ballots.  And you don't know if they work for

19 the county, you don't know if they work for the

20 state.  All they know is that, if it seems

21 official, they must know, like, the way you

22 presented it.
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1      So I just wanted to add those two cents up,

2 add more.  And I thank you Sergio.

3      REP. CLARK:  Madame Chair.

4      CHAIRMAN UGENTI-RITA:  Yes, Representative

5 Clark.

6      REP. CLARK:  Thank you, Madame Chair.

7      Sergio, I'm sorry, I didn't hear your last

8 name.

9      MR. ARILANO:  Arilano.

10      REP. CLARK:  Thank you.

11      Madame Chair, Sergio -- I'm just going to call

12 you Sergio, if that's okay.

13      MR. ARILANO:  That's fine.

14      REP. CLARK:  You were telling me -- is it your

15 aunt who had someone come and take her ballot from

16 her?

17      MR. ARILANO:  It's someone's aunt, not my

18 aunt.

19      REP. CLARK:  Someone's aunt.  Okay.  So it's

20 hearsay.

21      MR. ARILANO:  I've had relatives say that.

22      REP. CLARK:  Okay.  So someone you know who

17-089

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 226 of 3218



Arizona State House of Representatives Session
Conducted on January 25, 2016

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

90

1 knows somebody.

2      In that case, Madame Chair, Sergio, was

3 that -- was her ballot open when they took it; do

4 you know?

5      MR. ARILANO:  Was her ballot open?

6      REP. CLARK:  Yeah, I got the impression from

7 the way you said it, Madame Chair, that she gave

8 them the ballot and it was still opened, it had not

9 been sealed.

10      MR. ARILANO:  Yes, sir.

11      REP. CLARK:  Okay.  So Madame Chair, Sergio,

12 if we were to be able to put, say, a place on the

13 outside of the ballot, maybe even across the seal

14 where the person who needs to give that ballot to

15 someone else -- say, for instance, as

16 Representative Otondo mentioned, in rural areas,

17 they can sign across it and it says, I confirm that

18 I'm giving this ballot to that person and I am

19 knowledgeable that it is sealed, do you think that

20 would solve the problem?

21      MR. ARILANO:  I believe this bill addresses

22 that because people can do it now with relatives
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1 and people living in the household.  So I -- I'm

2 sure.  That's what it's there for now, right?  It's

3 there to combat that, but it's not happening.

4      REP. WENINGER:  Madame Chair --

5      CHAIRMAN UGENTI-RITA:  Yes, to that point,

6 Representative Weninger.

7      REP. WENINGER:  I don't think that solves it

8 because you could throw -- it could be a certain

9 party, registration of the household and you're

10 going to infer they're going to vote a certain way.

11 Like we said, the envelopes are thin in some cases.

12 They could just discard the whole ballot rather

13 than tinkering.

14      So I don't think that solves it.

15      REP. CLARK:  Thank you, Madame Chair, so

16 your -- the things you have been hearing, people

17 talk -- have you ever witnessed this yourself?

18      MR. ARILANO:  Yes, I have.

19      REP. CLARK:  You have witnessed somebody take

20 a ballot and tamper with it?

21      REP. MONTENEGRO:  Madame Chair --

22      CHAIRMAN UGENTI-RITA:  Representative
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1 Montenegro.

2      REP. MONTENEGRO:  I just -- I want to be

3 careful that we're not here to cross-examine people

4 that are here to testify.  I just, you know, want

5 to make sure that we're sticking to the --

6      REP. CLARK:  Thank you.  So Madame Chair,

7 Representative Mesnard said, in response to Sergio

8 about evidence and he said we have people here to

9 give us evidence.  Well, we're not a court.  You're

10 right.  No one is under oath.  No one gets to be

11 cross-examined.

12      So you want it both ways.  You want me to not

13 ask him specific questions about things he's seen

14 but we want to just accept everything.

15      This is my concern, Madame Chair.  Here's the

16 definition of evidence:  Somebody goes to the

17 county recorder and says, I saw this happen.  The

18 county recorder says, We're going to track the

19 number of times people come to us and say this, and

20 we're going to report this forward.  And maybe it

21 goes to court and maybe it doesn't.

22      We know the number of times, Madame Chair,
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1 that there are evidence of election fraud and the

2 times there are voter fraud and just registration

3 fraud.  All of them are minimal, but we can track

4 them.

5      And this is, I think, representative of

6 Larkin's point.  We don't track this.  I'm not

7 saying it never happens, but it seems to me the

8 degree to which it happens is somewhat out of line

9 with giving somebody a class 6 felony -- a class 6

10 felony includes aggravated assault, it includes

11 tampering with witnesses.  We're going to issue a

12 class 6 felony when many other things in the

13 elections code are misdemeanors.

14      CHAIRMAN UGENTI-RITA:  And so that point, many

15 other things are also class 5 felonies.

16      REP. CLARK:  There are, Madame Chair.  That is

17 true.  The question is, Does this rise to a class 5

18 or a class 6 felony?  And I would suggest that it

19 does not.

20      Is there a problem?  There could be.  But in

21 the year after year that we see this bill, the same

22 bill, there's never any budge.  There's never any
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1 attempt to take care of the folks who live in rural

2 Arizona or who have problems -- legitimate problems

3 getting their ballots to the polling place.  And it

4 doesn't always mean that that person is a member of

5 the family.

6      So, Madame Chair, I have finished my

7 questions.

8      CHAIRMAN UGENTI-RITA:  Thank you,

9 Representative Clark.

10      Representative Larkin.

11      REP. LARKIN:  Madame Chair, first off, I am --

12 I love this discussion going on, and --

13      CHAIRMAN UGENTI-RITA:  Is this a question?

14      REP. LARKIN:  Yes.

15      CHAIRMAN UGENTI-RITA:  Okay.

16      REP. LARKIN:  Thank you.  So I'm -- I just

17 want to say I appreciate this discussion, and you

18 know, I only want to further it a little bit more.

19      I'm just curious.  What is your, like,

20 involvement -- like your engagement level within

21 your community?  Do you volunteer for one of the

22 respective parties?  Have you worked with an
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1 organization before on GeoTV or anything like that?

2      And the reason I ask is because, as we move

3 forward, I mean, I think that, you know, we just

4 ought to put something like this into the law that

5 those organizations, there should be some

6 responsibility that goes along with it, right?

7      If you're going to be -- or penalties, I

8 should say, right?  Higher penalties towards an

9 organization, just to follow these rules if we set

10 these in place.

11      CHAIRMAN UGENTI-RITA:  What rules?  It's a

12 prohibition on collecting ballots.

13      REP. LARKIN:  I understand that.  But I'm

14 saying there should be -- if we're going to put

15 penalties on individuals for doing this and make it

16 against the law, I just think it should carry

17 forward and organizations that actually do do voter

18 outreach and making sure they're held to even a

19 higher standard.

20      CHAIRMAN UGENTI-RITA:  So for organizations

21 who engage in ballot harvesting, you want to see a

22 higher penalty, and if that is included in the
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1 bill, then you will vote for it?

2      REP. LARKIN:  I didn't say that.

3      CHAIRMAN UGENTI-RITA:  Well, I'm just

4 wondering why I would make an accommodation if

5 you're not going to support it.

6      REP. LARKIN:  I'm having this discussion.  I

7 mean, we voted -- we ran this bill through the

8 committee for several years now, so I mean, it

9 continues --

10      CHAIRMAN UGENTI-RITA:  I'm not necessarily

11 that's a question that you can speak to.  It may be

12 a little bit challenging.  But I guess, generally,

13 did you want to answer Representative Larkin's

14 question about making it a -- putting in a penalty

15 for organizations who perhaps engage in ballot

16 harvesting?

17      REP. LARKIN:  Not that you're -- Madame Chair,

18 not that you're speaking on behalf of the

19 organization.  I'm just curious if, you know, this

20 knowledge comes from working within organizations,

21 because it just goes back to my point that we need

22 to be civically responsible and especially, you
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1 know, the republican party, the democratic party,

2 and anybody who does "get out to vote" efforts to

3 report these things.

4      You know, if this bill dies at any point in

5 the process, then that might be something we want

6 to consider moving forward.  So that's why I asked.

7      MR. ARILANO:  Madame Chair, representative

8 Larkin, to answer your question, my knowledge not

9 only comes from a particular organization but just

10 my involvement in the communities ever since I got

11 back from the military and had nothing better to do

12 than just fight for our people here once out of

13 war.  So that's where my knowledge comes from, sir.

14      CHAIRMAN UGENTI-RITA:  Thank you so much.

15      MR. ARILANO:  Thank you.

16      CHAIRMAN UGENTI-RITA:  Representative Clark.

17      REP. CLARK:  One last question, I'm sorry.

18 Are you -- I didn't fully hear your bio.  Are you a

19 volunteer or are you paid by any campaign for a

20 party?

21      MR. ARILANO:  So as a representative -- I came

22 here as a representative and president of the
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1 Tucson chapter of the Arizona Latino Republican

2 Association, and no, it's not paid.

3      REP. CLARK:  And you're not employed by the

4 republican party?

5      MR. ARILANO:  Am I employed at this time by

6 the republican party?

7      REP. CLARK:  In the last year or now.

8      MR. ARILANO:  Yes, I work for the republican

9 party.

10      REP. CLARK:  Thank you.

11      REP. MONTENEGRO:  Madame Chair.

12      CHAIRMAN UGENTI-RITA:  Yes, Representative

13 Montenegro.

14      REP. MONTENEGRO:  I didn't know that we

15 couldn't be involved in political parties and not

16 show up to testify --

17      MR. CLARK:  No, Madam Chair, Mr. Montenegro,

18 that was not my -- I'm not trying to say that he

19 can't testify, but I'm sure that if anybody

20 employed by the democratic party didn't reveal

21 their position, there would be some upset people

22 around the room.  So I think that's why I asked.
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1      MR. ARILANO:  Thank you.

2      REP. MONTENEGRO:  Madame Chair.

3      CHAIRMAN UGENTI-RITA:  Representative --

4      REP. WENINGER:  I'd just like to thank Sergio

5 for your testimony, and I guess I'm just curious.

6 I think he's been up here for three to four times

7 longer than every other person.  So I guess I'm

8 curious what is so unique about him and his

9 testimony versus everybody else who gave a lot of

10 evidence and stuff that warrants that?  But I'll

11 just let that sit there.

12      CHAIRMAN UGENTI-RITA:  Yes, Representative

13 Larkin, any response?

14      REP. LARKIN:  I just got this shortly after,

15 probably someone saw us on TV here.  But I think

16 the concern --

17      CHAIRMAN UGENTI-RITA:  What after someone saw

18 us on TV?

19      REP. LARKIN:  We're being videotaped so

20 believe it or not, people actually watch this.

21      CHAIRMAN UGENTI-RITA:  I know but got what, is

22 what I'm asking.
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1      REP. LARKIN:  An article.

2      CHAIRMAN UGENTI-RITA:  Oh, an article.

3      REP. LARKIN:  Thank you.

4      So Madame Chair, Representative -- so I'm just

5 showing what's in the paper here, but it says, "RNC

6 Rounds Out Southwest Hispanic Guillotine."  So I

7 think, you know, that kind of sums up the concern

8 like maybe where Mr. Clark was going without

9 knowing; obviously, this came out after the fact.

10 But I mean, that's it.  I mean, let's call it what

11 it is.  I mean, this is a voter suppression bill.

12      CHAIRMAN UGENTI-RITA:  Excuse me,

13 Representative Larkin.

14      REP. WENINGER:  Madame Chair --

15      CHAIRMAN UGENTI-RITA:  Yes, Representative --

16      REP. WENINGER:  I'm containing myself because

17 if I said what it is, it would be impugning

18 somebody on this panel because I think the way he

19 has been treated is not fair, and I'm going to

20 leave it at that.  So I'm going to hold my tongue

21 because I think it would be possibly -- get in

22 trouble but to me, it's pretty obvious.
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1      CHAIRMAN UGENTI-RITA:  Representative Larkin.

2      REP. LARKIN:  That was all.

3      CHAIRMAN UGENTI-RITA:  That's -- all right.

4      Sir, thank you so much for your testimony.

5      MR. ARILANO:  Thank you, Madame Chair, members

6 of the body.

7      CHAIRMAN UGENTI-RITA:  I appreciate that.

8      REP. MESNARD:  Madame Chair, we have a

9 Mr. DeCiccio.  Oh, is it DeCiccio?  I've never

10 heard of this person.  Sal DeCiccio who wants to

11 speak.

12      REP. WENINGER:  Do we know you?

13      MR. DECICCIO:  I don't know.  Yes, of course

14 we all know each other.

15      Thank you, Madame Chair and members of the

16 committee for allowing me to come up and speak on

17 behalf of this bill.  I think this is one of the

18 most critical bills that you're going to be seeing

19 this year.  And if I could address some of the

20 questions from Mr. Larkin.

21      There are a couple of things.  One, this is

22 not a voter suppression bill.  It is a fraud
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1 suppression bill.  It literally will stop the fraud

2 that's occurring right now.  And I'm going to walk

3 us through what I see, at least -- at least the

4 time line that occurs on this when people do pick

5 up these ballots.

6      Is other part of it deals with, if I may

7 answer the penalty part of it.  If you think about

8 it, the most important thing that we are granted as

9 American citizens is our ability to vote.  That

10 means we have the ability now to vote out

11 politicians; our bosses, basically we're the boss

12 of the politician as a citizen.  I'm speaking as a

13 citizen here, not as just a member -- I'm a member

14 of the Phoenix City council but also a member of

15 the public.

16      So the importance of a penalty in this bill

17 makes sure and ensures that we have the ability to

18 enforce laws against individuals that are going to

19 be committing fraud.

20      So let's walk through this perfect storm that

21 can occur during a ballot harvesting situation.

22 You have individuals that have the ability, one, to
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1 fill out the ballots for other people who are given

2 that right to do that in Arizona law.  The other

3 part of it is you have special interest groups that

4 are now designed to have people go out to people's

5 doors, individual's doors, collect ballots and fill

6 out their ballots, take that ballot with them and

7 bring it to their home, their car, or other places.

8      I ran into a situation one time where I had a

9 school board election going on and a city council

10 election, which I was a part of at that point.  And

11 we had four ballots in my home.  My wife had two

12 ballots; I had two ballots.  For two weeks, I could

13 not find one ballot.  It was driving me crazy.  It

14 was behind a microwave.

15      But can you imagine how an individual who can

16 now pick up 10, 100, 1,000 ballots and have that in

17 their possession, whether or not an individual is

18 going to lose their right, their ability to vote,

19 the thing that is granted to us in this country,

20 one of the most important things, if not the most

21 important thing granted to us.

22      So now you have a situation where a person can
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1 fill out a ballot, they're hired or they're brought

2 in and they have a special interest in that

3 election, they're a special interest group, they

4 fill out the ballot for the voter.  They now

5 collect those ballots.  They are not trained on how

6 to handle their ballots.  Not trained at all.

7 They're just anybody picking up these ballots.

8      If you go vote at an election center, you now

9 have individuals that you will have to -- they're

10 trained to do that.  They hold onto -- they know

11 exactly what to do with those ballots.  You have

12 got these individuals that are basically doing --

13 collecting elections -- elections during a --

14 ballots during an election that are not even

15 trained to do this.

16      So you have got the potential for fraud here.

17 And the question is, has anyone proven there to be

18 fraud?  Fraud doesn't occur for years later.  When

19 you find people that are embezzling, it always

20 takes years before they're able to find that out

21 because it takes time.

22      You have a perfect storm here.  And I'm going
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1 to keep repeating this.  Special interest group

2 hire these individuals to go out and collect

3 ballots.  Those individuals can then fill out those

4 ballots for the voters.  They collect those

5 ballots.  There's no time frame when they have to

6 put it in.  There's no restriction on them at all.

7      So the most important thing you can do today

8 is pass 2023 and move this thing forward.  I mean,

9 you have got to have your integrity for elections

10 in place.

11      And may I add one more thing, too?  This bill

12 does not -- still allows county officials to go out

13 there and pick up these ballots.  County officials.

14 The ones that are designed by or they have already

15 gone through the process.  Thank you.

16      CHAIRMAN UGENTI-RITA:  Members, any questions?

17      REP. CLARK:  Madame Chair.

18      CHAIRMAN UGENTI-RITA:  Yes, Representative

19 Clark.

20      REP. CLARK:  Councilman, so can you tell me

21 some of the known names of the organizations that

22 are doing this?
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1      MR. DECICCIO:  Nope.  Can you?  I don't know.

2      REP. CLARK:  No, because I have not seen it.

3 But you're talking about these --

4      MR. DECICCIO:  Well, they're out there

5 collecting them.

6      CHAIRMAN UGENTI-RITA:  Wait, wait, to that --

7      REP. CLARK:  You seem to have a lot of

8 knowledge about this but you can't tell me the

9 names of the organizations --

10      CHAIRMAN UGENTI-RITA:  But to that point, we

11 had testimony early on from organizations that were

12 against the bill based on the assertion that they

13 do indeed participate in this practice, the AEA --

14      REP. CLARK:  No, Madame --

15      CHAIRMAN UGENTI-RITA:  No, I am -- excuse me.

16 One second.

17      So we had testimony before you came in from

18 organizations that registered in opposition of the

19 bill because they participate and use -- in this

20 kind of engagement, the collection of ballots.  And

21 their opposition was this was part of their get out

22 the vote effort.
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1      So we had individuals speaking -- speaking to

2 this.  So I don't -- I don't think necessarily, you

3 know, Sal listing a bunch of groups is really that

4 relevant.

5      REP. CLARK:  I'm sorry, Madame Chair.  When it

6 was tied to changing -- he mentioning actually

7 changing ballots, actually filling out ballots --

8 yeah.  That, to me, would require -- please tell us

9 if there's a name of a group that you think is

10 doing that and that you have the evidence of it.

11      MR. DECICCIO:  Are you telling me that there

12 are no groups doing this?

13      CHAIRMAN UGENTI-RITA:  And, Sal, you got to go

14 through the Chair.

15      MR. DECICCIO:  I have a question.  Are you

16 telling me that there are no groups collecting

17 ballots?

18      REP. CLARK:  Madame Chair.

19      CHAIRMAN UGENTI-RITA:  Representative Clark.

20      REP. CLARK:  Thank you.

21      Councilman, I'm sure by now you know that

22 proving a negative in a rhetorical sense really
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1 doesn't get you anywhere.  I don't know of any but

2 then this is the point.  We don't know of these

3 things because it's questionable how much it's

4 really happening.

5      MR. DECICCIO:  Well, it only has to happens

6 once when you lose someone's ballot.  One person's

7 vote, if that gets lost in the process -- not two

8 million, not 200,000, not 2,000 but one person, you

9 have lost the integrity of your election.

10      REP. CLARK:  Madame Chair.

11      CHAIRMAN UGENTI-RITA:  Representative Clark.

12      REP. CLARK:  I'm glad you said that.  I think,

13 on those grounds, we should shut down vote by mail

14 completely.

15      My grandmother filled out my grandfather's

16 ballot for him when he was too senile to do it.

17      CHAIRMAN UGENTI-RITA:  Okay.

18      REP. CLARK:  Madame Chair, I'm sorry, if your

19 statement is, if it happens once we should shut all

20 that down, then you should all just go to the

21 polls.

22      So it seems almost like a double standard to
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1 me.  That's all.

2      CHAIRMAN UGENTI-RITA:  Okay.  One second.

3      MR. DECICCIO:  I don't know how to answer a

4 question like that.  I mean, first of all, I don't

5 think your grandmother was legally allowed to do

6 this if he was senile.  The second part is, they're

7 still allowed to fill out the ballots, according to

8 state law today.

9      So you have got individuals now that are able

10 to fill out these ballots for any voter that they

11 go knocking on their door and they're driven there

12 by a special interest group to pick up the ballots,

13 whether it's a party or it's another group.  It

14 could be anybody that's doing this.

15      And at the end of the day, why wouldn't you

16 want to have the integrity of your ballots in

17 place?  It only takes one person to lose their

18 right to be a problem.

19      REP. CLARK:  Madame Chair.

20      CHAIRMAN UGENTI-RITA:  Representative Clark.

21      REP. CLARK:  Madame Chair, we do have the

22 integrity of our ballots in place, and no one has
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1 shown us that we don't.  We have a lot of hearsay.

2 That's what's so frustrating about this.  We have a

3 lot of people saying, oh, I hear this happens, we

4 think this happens, and by the way, it happens with

5 that party.

6      This is not -- this has not been proven.

7 So --

8      MR. DECICCIO:  So you're saying --

9      CHAIRMAN UGENTI-RITA:  You have got to go

10 Madame Chair and then --

11      REP. CLARK:  Madame Chair, councilman, I never

12 said it's not occurring.  I don't think you should

13 twist my words like that.  No, I said we've got no

14 proof.

15      If someone comes to us and says, Hey, we have

16 good evidence, even strong circumstantial evidence

17 that this has happened a hundred times in the last

18 year, even if it hasn't gone to court, I'd say,

19 Yeah, we should listen to that.  But I don't see

20 that.

21      MR. DECICCIO:  What I'm hearing, Mr. Clark,

22 and not to be argumentative here, but to be very
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1 direct, I'm hearing from you say clearly that

2 you're saying that this does not happen.

3      REP. CLARK:  Madame Chair, I said -- did not

4 say that, and I resent you trying to use my words

5 against me like that.  That simply did not happen.

6      CHAIRMAN UGENTI-RITA:  We'll have to agree to

7 disagree on that.

8      Do you have a question for Sal?  Because I

9 want to make sure we get through the testimony and

10 we're moving on.  If we have someone up here to

11 testify, let's make sure we have a question for

12 them.  If not, we can --

13      REP. LARKIN:  Well --

14      CHAIRMAN UGENTI-RITA:  If not --

15 Representative Larkin, if not, then once all the

16 testimony is done, we can then open up for member

17 discussion.  But just in the effort of time

18 management here, let's just keep everyone's

19 comments the same.  Thank you.

20      REP. LARKIN:  I will make this my last comment

21 so we can move on.

22      Madame Chair, councilman, I guess the concern
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1 that I -- or the question I have -- and I'm just

2 going to speak to myself right now.  With

3 Mr. Clark's question as which organizations are

4 doing this, that are filling people's ballots out

5 for them and who the people are, and if I was in a

6 position or if I had all that vast knowledge as an

7 elected official, I would be reporting that.  I

8 would, you know, be calling the -- probably the

9 police or the elections department.

10      And then -- then, once those reports and that

11 documentation is there, especially on apparently

12 the vast, you know, the vastness of this -- that

13 this is apparently occurring on, I would report

14 those things.

15      And so I think that just goes with what we're

16 saying is that no one has reported those things.

17 And as an elected official or someone who is in the

18 position that knows that this stuff is going on,

19 has -- should be held to a higher standard to

20 report those things.

21      So that's my concern right now is that we

22 don't actually have the evidence or anything, but
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1 apparently, there's organizations out there doing

2 this but no one can name those, and we're going to

3 advance those through.

4      CHAIRMAN UGENTI-RITA:  Excellent.  I look

5 forward to your legislation addresses your specific

6 issues.

7      And did you have a question though?  Again --

8      REP. LARKIN:  This was it.

9      CHAIRMAN UGENTI-RITA:  This was it.  Okay.

10      REP. LARKIN:  Madame Chair, councilman, I

11 mean, that's the concern I have.  I mean, you're

12 unable to produce the organizations that take part

13 in this, the names that you mentioned, and so

14 that's the only -- the real thing that bothers me

15 about, you know, the testimony here.  So if you

16 could answer that or shed some light why or why not

17 those aren't being divulged, I'd appreciate it.

18      MR. DECICCIO:  There's two things.  One, I

19 agree.  Right now, it's legal.  What's there to

20 report?  The whole system right now is legal to do

21 that.

22      Two, if I remember correctly, Mr. Para, what,
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1 two years ago or four years ago delivered, what,

2 four or five thousand ballots to the county, his

3 organization did.  Now, where did they get those

4 ballots?  I don't know.  I mean, maybe you can

5 answer that, but they delivered thousands of

6 ballots to the county and plugged up their system

7 at the very end.

8      So I think that's about as much proof as you

9 need that thousands of those ballots were collected

10 or brought in by somebody.  I don't think

11 individuals went up to him and said, Hey, will you

12 bring my ballot in and went up to the site.

13      REP. LARKIN:  Madame Chair, I'm trying to make

14 this -- I was trying to make this -- I really was

15 trying to make this my last comment here; however,

16 Madame Chair, and councilman, but there was no

17 proof of fraud in all those thousands and thousands

18 of ballots out there, there was no proof.  There

19 was just a public service being done, so to speak,

20 for whatever that issue was.

21      CHAIRMAN UGENTI-RITA:  And we kind of already

22 went over that point, which is it increases the
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1 opportunity for fraud to exist.  Again, the bill

2 simply deals with the collection.  You either

3 believe harvesting ballots, whether it be two, 20,

4 or 200 is a good practice or a bad practice.  I

5 don't think it's a good practice.  I don't think we

6 should be in the business of collecting ballots.

7 It is -- to prohibit it deters any kind of misuse.

8      The things that you're talking about, the

9 other kind of -- the other fraud components,

10 wonderful.  If you know about it, please do call

11 your local authority.  I think that's excellent.

12 Document it and call someone.  And I think we all

13 agree that that shouldn't exist.  A lot of that

14 stuff, is fraud components are addressed in statute

15 so that's already taken care of.  This is simply on

16 the collection.

17      It's either a good practice or a bad practice.

18 And with that, we're going to -- we can have time

19 to discuss --

20      REP. LARKIN:  I just want to clarify one thing

21 real quick.  When a person is misrepresenting

22 themselves, which we have discussed, that's a fraud
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1 component.

2      CHAIRMAN UGENTI-RITA:  Yeah, okay.

3      REP. LARKIN:  Okay.  Thank you.

4      CHAIRMAN UGENTI-RITA:  Excellent.  I'm glad

5 we're all this motivated to curtail fraud.

6      Sal, any more comments and questions?  Thank

7 you so much.

8      We have a couple more here, two more.

9      REP. MESNARD:  Mr. Craig Doyle.

10      CHAIRMAN UGENTI-RITA:  Mr. Doyle.

11      Mr. Doyle is going to pass.

12      REP. MESNARD:  God bless you, sir.

13      And Clyde Bowen.

14      REV. BOWEN:  I am Reverend Clyde Bowen.  I

15 guess I could bless you.

16      I am a concerned citizen who lives in LD 28,

17 and I'm here because of my concern about this issue

18 concerning the vote and also the potential of

19 fraud.  Madame chairman, committee members, most

20 welcome guests, pardon my back.

21      The vote, to me, is the most powerful

22 nonviolent weapon known to mankind, and I'm
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1 thinking of what I can add to the conversation

2 because we have had so many great speakers,

3 representatives.  I think Representative Montenegro

4 spoke to the thousands, if not millions, who died

5 throughout history to protect the vote, protect the

6 integrity of the vote.

7      I was a military police officer for ten years.

8 I'd like to think that I was part of that effort.

9 I think the vote is sacred.  And I heard someone

10 talk about it's kind of hard sometimes to vote, and

11 I'm reminded as an American of African decent,

12 there are people in Africa that walk for three,

13 four, five, six hours to vote.  And I hear people

14 say, Well, I have a time crunch, it's difficult for

15 me to get there.

16      With all due respect to them, I think there

17 are ways to vote.  I think there are ways in place

18 that we vote.  There are people that like to go to

19 the poll.  They like to stand in line.  My wife and

20 I like to sit on the couch in our underwear and

21 watch TV.  That's how we are.  And then we turn the

22 television off and we open up the information and
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1 we read about people.  And when the postman comes

2 by, we give the postman our ballot, because we see

3 him as kind of a disinterested individual when it

4 comes to voting.

5      When we go to the polls, when we do go to the

6 polls, there are people there and they take care of

7 our vote.

8      I think the potential for fraud and what's

9 known as harvesting, which I would call pillaging

10 is obvious, so obvious Ray Charles could see it.

11 And I heard someone talk about groups of people,

12 rural people, unsophisticated people, people who

13 don't understand.  Sergio talked about people that

14 maybe you could take advantage of them.

15      My mother's Portuguese.  Some of her people

16 might be amongst those people.  I heard about field

17 workers.  Those would be the ones you would think

18 we would care the most about protecting because

19 they don't know.

20      So groups of ballots, groups of individuals,

21 when we have something in place that I think

22 works -- and even my wife agrees with me and she's
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1 not that political -- but she says it's silly.  It

2 sullys the system.  It sullys the process, this

3 idea of harvesting.

4      With all due respect, Representative Larkin

5 mentioned proof, potential.  Well, I notice we have

6 got these sprinklers here.  They might be seen as a

7 potential for fire.  Do we have to have the house

8 burn down before we have something in place because

9 of the potential?

10      I think this is a great bill.  I think we

11 should get behind this bill.  I thank madame

12 chairman for this bill.  I would say to you, once

13 again, what we have is working.  Perhaps what we

14 have is legal, it needs to be looked at and

15 reversed.  Thank you.  Questions?

16      CHAIRMAN UGENTI-RITA:  Thank you, sir.

17      Questions, members?

18      Yes, Representative Larkin.

19      REP. LARKIN:  Madame Chair, sir, I was just

20 curious, I didn't catch your name.

21      REV. BOWEN:  It's Reverend Clyde Bowen.

22      REP. LARKIN:  Thank you.
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1      Thank you.

2      REP. MESNARD:  Madame Chair, that's everybody

3 that I have, unless I missed somebody.

4      CHAIRMAN UGENTI-RITA:  Mr. Chair, did you want

5 to rest the rest of the names on the record?

6      REP. MESNARD:  I really don't, because there's

7 a lot.

8      CHAIRMAN UGENTI-RITA:  Can we just note that?

9      REP. MESNARD:  Yeah, if we can note that there

10 are a lot of people signed in for and a fair amount

11 signed in against.

12      CHAIRMAN UGENTI-RITA:  Mr. Vice chair, would

13 you please move the vote.

14      REP. MESNARD:  Madame Chair, I move that House

15 Bill --

16      CHAIRMAN UGENTI-RITA:  2026.

17      REP. MESNARD:  What is it?

18      CHAIRMAN UGENTI-RITA:  2023.

19      REP. MESNARD:  -- 2023 be returned with a

20 do-pass recommendation.

21      CHAIRMAN UGENTI-RITA:  Members, is there any

22 further discussion?  This is the time if you wanted
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1 to...

2      Okay.  Hearing none, members, the question

3 before you is the adoption of House Bill 2023.

4      Secretary, will you please call the vote.

5      SECRETARY PIMENTEL:  Mr. Clark.

6      REP. CLARK:  No.

7      SECRETARY PIMENTEL:  Mr. Larkin.

8      REP. LARKIN:  Madame Chair, I'd like to

9 explain my vote.

10      CHAIRMAN UGENTI-RITA:  Yes, sir.

11 Representative Larkin.

12      REP. LARKIN:  I think it's obvious that, you

13 know, I am not in favor of this bill.  I am really,

14 really concerned about it because I do believe that

15 we should have some sort of proof or some sort of

16 record, something tracking the issues that we are

17 trying to address here today.  And I think this

18 would be, you know, a perfect year if we had, you

19 know, those records or that documentation to do

20 this.

21      I mean, this year alone, we have, you know,

22 education is on the ballot, right?  123, something
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1 that is crucial, something that is important to

2 every citizen in this state, something that is

3 important to every member, the governor, every

4 executive branch.  We are -- most of us, I'm sure,

5 are looking forward to that.  And I just -- I can't

6 understand, without any proof to actually justify

7 this measure, why we would do something like that

8 in such a crucial year.

9      So I vote -- I voiced most of, you know, my

10 feelings and my concerns, and with that, I vote no.

11      CHAIRMAN UGENTI-RITA:  Thank you.

12      SECRETARY PIMENTEL:  Mrs. Carter.

13      Mr. Weninger.

14      REP. WENINGER:  Madame Chair, may I explain my

15 vote?

16      CHAIRMAN UGENTI-RITA:  Yes, please.

17      REP. WENINGER:  One thing that kind of

18 resonates with me here is the integrity of the

19 ballot.  I'm a guy who I think a lot of people know

20 who is all for efficiency and technology, but this

21 is so important that and evidenced by how much

22 opportunity we give people to spend an entire
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1 month, give it to a family member, all these

2 things.

3      I mean, the conservative bastion of

4 California, as was evidenced, has their -- there's

5 a limit to how easy -- you know, I'm sure some

6 people would like to do like dominos and do an

7 emoji or through Snapchat, but that doesn't mean

8 we're going to do it because it wouldn't keep the

9 integrity of the ballot.

10      So there's a fine balance and this versus

11 somebody going through neighborhoods picking up 100

12 ballots, nobody knows what happened to those, you

13 know, if they get thrown away or what.  I'm not

14 saying that I have seen that, but I think Clyde

15 Bowen made an excellent point with the sprinklers;

16 it doesn't mean you don't put protections in to

17 protect the integrity of the ballot.  So with that,

18 I vote aye.

19      SECRETARY PIMENTEL:  Mr. Montenegro.

20      REP. MONTENEGRO:  Madame Chair, briefly.

21      CHAIRMAN UGENTI-RITA:  Yes, Representative

22 Montenegro.
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1      REP. MONTENEGRO:  By means of explaining my

2 vote, I just want to thank everybody who came out

3 to testify.  This is not an easy subject, and for

4 you to take time to come and share with us what's

5 happening and your thoughts, it really means a lot

6 to this committee.  I know it means a lot to me, so

7 with that, I vote aye.

8      SECRETARY PIMENTEL:  Mr. Vice chair.

9      REP. MESNARD:  Madame Chair.

10      CHAIRMAN UGENTI-RITA:  Yes, sir,

11 Representative Mesnard.

12      REP. MESNARD:  Madame Chair, as this bill

13 moves forward, there's going to be a lot of folks

14 weighing in on both sides.  I also appreciate those

15 who have come down to testify on both sides of this

16 issue.

17      Had a lot of individuals, and that is not very

18 common down here.  Usually we recognize most of the

19 names that show up in our system, so I really

20 appreciate all of you taking time from your day to

21 come down here.

22      Madame Chair, I think integrity is everything.
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1 I think integrity is everything.  If you don't have

2 integrity, then you can't -- you have no trust.

3 And we can sit here and go back and forth on

4 what -- whether something is considered evidence or

5 hearsay.  We can do that for both sides.  One side

6 is going to say this is -- this is what I'm

7 hearing, and the other side is going to say,

8 well -- and that side is saying, you know, folks

9 are showing up pretending to be elections

10 officials, taking ballots, filling them out,

11 whatever, and you can believe them or not.

12      The other side is saying, Well, this is going

13 to create some huge hardship if we do this.  This

14 is a voter suppression strategy or whatever.  All

15 that stuff is hearsay.

16      To me, this comes down to integrity.  You can

17 believe there's fraud happening or not, but what is

18 indisputable is that many people believe it's

19 happening.  Many people believe it 's happening.

20 Can't really argue that we have heard from them

21 here today, and I think that matters.  Because if

22 people don't have faith in the very system that put
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1 us here, we don't have anything left.

2      Someone -- the Reverend talked earlier about

3 the most precious power that we have is voting.

4 But you have got to believe that vote matters.

5 When we have close elections, you got to believe

6 there wasn't fraud happening.  Not just that you

7 can prove it wasn't happening but that you don't

8 believe that it happened, that you have a high

9 degree of confidence in the system that put us

10 here.

11      So, Madame Chair, I believe fraud is

12 happening, and even if I personally didn't, there

13 are lots of folks here that have done a good job to

14 convince me they believe it's happening.  And so I

15 know that with this bill, if it passes, people can

16 go to the polls, we'll keep them open for 13 hours.

17 They can go and vote.  We're going to mail the

18 ballots out four weeks ahead of time.  They can

19 send it in any time in there.  If for whatever

20 reason it's last minute, they can walk it up, and

21 we'll spend weeks counting those ballots.  And with

22 this bill, they can still turn it over to their
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1 person in their household, they can still turn it

2 over to their family member, they can still turn it

3 over to their care giver.  I vote aye.

4      SECRETARY PIMENTEL:  Madame Chair?

5      CHAIRMAN UGENTI-RITA:  I vote aye.

6      REP. MESNARD:  That's the one --

7      CHAIRMAN UGENTI-RITA:  I wanted to end on

8 yours.

9      REP. MESNARD:  Well, okay.  Amen to that.

10      CHAIRMAN UGENTI-RITA: I wanted to give you

11 some respect.

12      Members, by your vote of 4 ayes, 2 nays, zero

13 present and one absent, you have given House Bill

14 2023 a do-pass recommendation.  Thank you for all

15 who participated today.

16      (The above meeting was adjourned)

17

18

19

20

21

22
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1               P R O C E E D I N G S

2      MR. CHAIRMAN:  Committee of the Whole is

3 called to order.  Without objections, all

4 amendments which have been distributed will not be

5 read in full.  Hearing none, so ordered.

6      Clerk will read the first bill on the calendar

7 with committee recommendation.

8      READER:  House (Indiscernible).

9      MR. CHAIRMAN:  The Chair recognizes

10 Representative Stevens.

11      REP. STEVENS:  Thank you, Mr. Chair.  I move

12 that the Committee of the Whole rise and report and

13 recommends House Bill 2015 do-pass.

14      READER:  (Indiscernible).

15      MR. CHAIRMAN:  The Chair recognizes

16 Representative Borrelli.

17      REP. BORRELLI:  Thank you, Mr. Chairman.  I

18 move that the amendment to the G Committee be

19 adopted.

20      MR. CHAIRMAN:  Thank you.  Any discussion?

21      Hearing none in question before you is

22 adoption to the judiciary committee amendment.  All
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1 those in favor, vote aye.

2      VARIOUS:  Aye.

3      MR. CHAIRMAN:  Opposed, vote nay.

4      Appears the ayes have it, do have it.  So

5 ordered.

6      Mr. Stevens.

7      REP. STEVENS:  Thank you, Mr. Chair.  I move

8 my floor amendment to House Bill 2015 be adopted.

9      MR. CHAIRMAN:  Explanation?

10      REP. STEVENS:  It moves a fine from one dollar

11 to one penny per ballot.

12      MR. CHAIRMAN:  Thank you.  Any further

13 discussion?

14      Hearing none, the question before you is the

15 adoption of the Stevens amendment.  All those in

16 favor, vote aye.

17      VARIOUS:  Aye.

18      MR. CHAIRMAN:  Opposed, vote nay.

19      Appear the ayes have it, do have it.  So

20 ordered.

21      Mr. Stevens.

22      REP. STEVENS:  Thank you, Mr. Chair.  I move
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1 the Committee of the Whole rise and report and

2 recommends House Bill 2015 as amended do-pass.

3      MR. CHAIRMAN:  Thank you.  Any further

4 discussion?

5      Hearing none, the question before you is would

6 the Committee of the Whole rise and report and

7 recommend that House Bill 2015 as amended do-pass.

8 All those in favor, vote aye.

9      VARIOUS:  Aye.

10      MR. CHAIRMAN:  Opposed, vote nay.

11      Appears the ayes have it, do have it.  So

12 ordered.

13      Clerk, read the next bill on the calendar.

14      READER:  House (Indiscernible), Mr. Chairman.

15      MR. CHAIRMAN:  The Chair recognizes

16 Representative Stevens.

17      REP. STEVENS:  Thank you, Mr. Chair.  I move

18 to retain House Bill 2017 on the calendar.

19      MR. CHAIRMAN:  Thank you.  Any further

20 discussion?  Hearing none in question, the before

21 you is the House Bill 2017 be retained on the

22 calendar.
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1      All those in favor, vote aye.

2      VARIOUS:  Aye.

3      MR. CHAIRMAN:  Opposed, vote nay.

4      Appears the ayes have it, do have it.  So

5 ordered.

6      Clerk read the next bill on the calendar,

7 please.

8      READER:  House (Indiscernible), Mr. Chairman.

9      MR. CHAIRMAN:  The Chair recognizes

10 Representative Ugenti-Rita.

11      REP. UGENTI-RITA:  Yes.  Thank you so much,

12 Mr. Chair.  I move when the Committee of the Whole

13 rises and report and recommend that House Bill 2023

14 do-pass.

15      MR. CHAIRMAN:  Thank you.  And Representative

16 Ugenti-Rita.

17      REP. UGENTI-RITA:  Yes, thank you so much,

18 Mr. Chair.  I move that my floor amendment to the

19 bill be adopted.

20      MR. CHAIRMAN:  Explanation?

21      REP. UGENTI-RITA:  Yeah, this just exempts

22 some special taxing districts that really aren't
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1 applicable to the bill.  It's supported by the

2 Secretary of State's office, and so I'm offering it

3 today on the floor.

4      MR. CHAIRMAN:  The Chair recognizes

5 Representative Clark.

6      REP. CLARK:  Thank you, Mr. Chair.  I move

7 the --

8      MR. CHAIRMAN:  Mr. Clark, we're on the

9 Ugenti-Rita bill -- I mean, the amendment.  Are you

10 speaking to that or are you wanting to move your

11 own amendment?

12      REP. CLARK:  I'm sorry, Mr. Chair.  I got out

13 of order.

14      MR. CHAIRMAN:  Okay.  Then we're on the

15 amendment.  Any further discussion?  Hearing none,

16 question before you is the adoption of the

17 Ugenti-Rita amendment.  All those in favor, vote

18 aye.

19      VARIOUS:  Aye.

20      MR. CHAIRMAN:  Opposed, vote nay.

21      Appears the ayes have it, do have it.  So

22 ordered.
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1      Mr. Clark?

2      MR. CLARK:  Thank you, Mr. Chair.  I

3 apologize.  I move the Clark floor amendment to

4 House Bill 2023 be adopted.

5      MR. CHAIRMAN:  Thank you.  Explanation?

6      MR. CLARK:  Thank you, Mr. Chair.

7      Members, look, this is a contentious issue,

8 and folks on one side says -- say that ballot

9 collecting is happening all the time and it's

10 fraudulent.  The other side says it's not.

11      So this amendment, I implore you to look at

12 the amendment.  This is an attempt to find some

13 common ground on this issue.  This is what the

14 amendment would do.  On the back of the envelope,

15 the ballot envelope where there is already

16 language -- an affidavit, we would add to that

17 affidavit, if you agree to have somebody collect

18 your ballot for you and take it to the polling

19 place.  And why is this important?  This is not

20 just a work around, members.  I encourage you to

21 look at this amendment.

22      This is not a work-around.  What this is is an
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1 opportunity for us to start tracking how often this

2 really happens so that we can make an educated

3 decision about this.  What I had hoped to do but I

4 did not have time was have an amendment that would

5 require the county recorders to track how many

6 ballots are collected in this matter.

7      At this point, if we go without this

8 amendment, we are going somewhat blind and making

9 law on hearsay.  I think this amendment will allow

10 us to actually see what's going on and track it.

11      Thank you, Mr. Chair.

12      MR. CHAIRMAN:  Thank you.  The Chair

13 recognizes Representative Fernandez.

14      REP. FERNANDEZ:  Mr. Chair, may I ask a

15 question of Representative Clark, please?

16      MR. CHAIRMAN:  Mr. Clark, will you yield to

17 questions?

18      REP. CLARK:  Yes, sir.

19      MR. CHAIRMAN:  He yields.

20      REP. FERNANDEZ:  Thank you, Mr. Chairman.

21      Representative Clark, do you have any idea how

22 many people in Arizona in individual districts will
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1 P.O. boxes -- mandatory P.O. boxes because there

2 isn't home delivery?

3      MR. CHAIRMAN:  Representative Clark.

4      REP. CLARK:  Mr. Chair, representative

5 Fernandez, I do not.

6      MR. CHAIRMAN:  Representative Fernandez.

7      REP. FERNANDEZ:  Thank you, Mr. Chairman.

8      Mr. Clark, do we know how many people that can

9 affect if this bill does go through unamended?

10      MR. CHAIRMAN:  Mr. Clark?

11      REP. CLARK:  Mr. Chair, Representative

12 Fernandez, no, I do not.  That -- that's the

13 point -- I imagine it could affect a lot because

14 there are so many P.O. boxes all over the state.  I

15 have one, I check it about every three weeks.  But

16 I do know if we do amend it in this way, that's a

17 step toward being able to track this issue so we

18 know what we're working with.

19      MR. CHAIRMAN:  Representative Fernandez.

20      REP. FERNANDEZ:  Mr. Chairman, Mr. Clark, I

21 know you just mentioned that you have a P.O. box.

22 Is that by choice or is it mandatory because you
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1 don't get home delivery?

2      MR. CHAIRMAN:  Mr. Clark.

3      REP. CLARK:  Thank you, Mr. Chair.

4      Representative Fernandez, that is by choice,

5 but again, I don't check it very often.  It's not

6 mandatory in my case.

7      MR. CHAIRMAN:  Representative Fernandez.

8      REP. FERNANDEZ:  Mr. Chairman.

9      So that number would be important as to how

10 many have a post office box that -- not by choice

11 but mandatory because they don't get home delivery,

12 correct?  Would that be an important number to

13 know?

14      MR. CHAIRMAN:  Representative Clark.

15      REP. CLARK:  Thank you, Mr. Chair.

16      I see Representative Fernandez, yes, if there

17 are easily tens of thousands -- multiples of tens

18 of thousands of people all over the state who don't

19 have home delivery, yes, I could absolutely see how

20 this bill could cause them problems if they don't

21 have this affidavit signed on the back of the

22 envelope.
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1      MR. CHAIRMAN:  Representative Fernandez.

2      REP. FERNANDEZ:  Thank you, Mr. Clark.  Thank

3 you, Mr. Chairman.

4      MR. CHAIRMAN:  Thank you.

5      The Chair recognizes Representative Lawrence.

6      REP. LAWRENCE:  Mr. Chairman, would the

7 representative yield to a question, please?

8      MR. CHAIRMAN:  Which representative?

9      REP. LAWRENCE:  Representative Clark.

10      MR. CHAIRMAN:  Mr. Clark, will you yield to

11 questions?

12      REP. CLARK:  Mr. Chair, I will.

13      MR. CHAIRMAN:  Thank you.  He yields.  Please

14 proceed.

15      REP. LAWRENCE:  Thank you, Mr. Chair.

16      When you go to your mailbox, do you leave

17 letters there to be mailed, Representative Clark?

18      MR. CHAIRMAN:  Mr. Clark?

19      REP. CLARK:  Mr. Chairman, no, I -- sometimes

20 I do, sometimes I don't.

21      MR. CHAIRMAN:  Mr. Lawrence.

22      REP. LAWRENCE:  But Mr. Chair -- Mr. Clark,
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1 but you can if you choose leave a letter there that

2 will be picked up by a representative of the U.S.

3 mail service, I believe?

4      MR. CHAIRMAN:  Mr. Clark.

5      REP. CLARK:  Representative Lawrence, sure.

6      MR. CHAIRMAN:  Mr. Lawrence.

7      REP. LAWRENCE:  Mr. Chair.

8      Mr. Clark, do you feel that all these

9 thousands of other people that have these post

10 office boxes leave mail in their box to be picked

11 up?

12      MR. CHAIRMAN:  Mr. Clark.

13      MR. CLARK:  Mr. Chair, Representative

14 Lawrence, I'm getting the sense that you

15 misunderstand what the affidavit is about and what

16 the questions from Representative Fernandez are

17 about.  I think what he's alluding to is the fact

18 that people may not get to their P.O. boxes in

19 time.  They may have friends who are not on this

20 list of qualified ballot carriers pick up their

21 mail for them.

22      And if you look at the language, Mr. Chairman,
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1 Representative Lawrence, if you look at the

2 language of the bill, if you carry a ballot, opened

3 or unopened, you are in violation of a class 6

4 felony if you are not one of these allowed classes.

5 So you can see how easily people in rural areas

6 could find themselves in violating the law by just

7 trying to do a good deed.

8      MR. CHAIRMAN:  Mr. Lawrence.

9      REP. LAWRENCE:  Mr. Chair, may I point out

10 that all of those people with boxes put mail in

11 those boxes every day, many of them do.  You may or

12 may not.  And those people will have their ballots

13 picked up officially by the post office.  Thank

14 you, Mr. Chair.

15      MR. CHAIRMAN:  Mr. Lawrence, was that a

16 question?  Was that a question?  Apparently a

17 statement.  Okay.

18      Mr. -- I'm sorry, Representative Otondo.

19      REP. OTONDO:  Thank you, Mr. Pro Tem.

20      May I ask Representative Benally a few

21 questions, please?

22      MR. CHAIRMAN:  Representative who?
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1      REP. OTONDO:  Benally.

2      MR. CHAIRMAN:  Benally.  Representative

3 Benally, will you yield to questions, please?

4      REP. BENALLY:  Yes, I will.

5      MR. CHAIRMAN:  She yields.  Please proceed.

6      REP. OTONDO:  Excuse me, Mr. Chair.

7      Representative Benally, can you please tell me

8 where mail is delivered on the Navajo reservation.

9      MR. CHAIRMAN:  Representative Benally.

10      REP. BENALLY:  I apologize.  I didn't hear the

11 last part of your question.  It's kind of loud on

12 this side of the room.

13      MR. CHAIRMAN:  Members, can we hold it down so

14 that we can hear the questions.

15      Please ask the question again, Representative

16 Otondo.

17      REP. OTONDO:  Thank you, Mr. Chair.

18      Mr. Chair, Representative Benally, can you

19 please tell me where U.S. Post Office delivers

20 their mail on the Navajo nation.

21      REP. BENALLY:  It depends on what --

22      MR. CHAIRMAN:  Representative Benally, through
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1 the Chair, please.

2      REP. BENALLY:  Mr. Chair, Ms. Otondo, it

3 delivers in different communities but communities

4 such as Navajo Mountain, which is on the Utah

5 border on the Arizona side, they have their mail

6 delivered to Red Lake or Inscription House, which

7 is about 45 miles away, just one way.  So it's just

8 those mail doesn't go to the community.  It's the

9 closest whoever has a mail -- a post office that's

10 open still.

11      MR. CHAIRMAN:  Representative Otondo.

12      REP. OTONDO:  Thank you, Mr. Chair.

13      Mr. Chair, Representative Benally, can you see

14 how this bill would be problematic for many

15 families who vote to return their ballots?

16      MR. CHAIRMAN:  Representative Benally.

17      REP. BENALLY:  Mr. Chair, Ms. Otondo, yes,

18 because there's a lot of folks out there that do

19 not have ways to get to the post office.  So if

20 they know that their neighbor is going to go to the

21 post office or the trading post, they will ask them

22 to get their mail.  So it's going to cause quite a
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1 bit of a problem, especially in their deep rural

2 areas.

3      REP. OTONDO:  Thank you, Representative

4 Benally.

5      Mr. Chair, may I ask representative Fernandez

6 a question?

7      MR. CHAIRMAN:  Representative Fernandez, will

8 you yield to questions?

9      Remember that we're on the Clark amendment.

10 We're not on the bill.  So please limit it just to

11 the Clark amendment.

12      REP. OTONDO:  Yes, sir, Mr. Chair.

13      MR. CHAIRMAN:  She yields.  Please proceed.

14      REP. OTONDO:  Thank you, Mr. Chair.

15      Representative Fernandez, are you familiar

16 with the Tohono O'odham nation?

17      REP. FERNANDEZ:  I am.  Mr. Chairman,

18 Ms. Otondo yes.

19      REP. OTONDO:  With Mr. Clark's amendment in

20 mind, do you think that this would be helpful so

21 that neighbors would help deliver their mail to

22 cells where the U.S. Post Office is located?
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1      REP. FERNANDEZ:  Mr. Chairman, Ms. Otondo,

2 yes.  In fact, to answer your question, I did call

3 the cells post office and I was wondering how much

4 people actually receive their mail mandatorily, if

5 that's a word, that they have to have a post office

6 box.

7      In cells -- and I have the number here --

8 there are approximately 1,900 rented boxes.

9 Meaning there are approximately 1,900 people or

10 homes that cannot receive home delivery.

11      When -- Mr. Chairman, Ms. Otondo, when the

12 postmaster there asked me why I wanted this

13 number -- she readily gave it to me but asked me

14 why I wanted the number, I told her about this

15 bill.  And she said that that would probably hurt a

16 lot of people because they don't check their boxes

17 on a daily basis because they live miles and miles

18 away from the post office.

19      So they check it maybe on a weekly or even a

20 biweekly basis.  So that 26 days, that window of

21 opportunity to pick up your ballot, take it home

22 and vote, has just shrunk.  And a lot of times,
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1 they can't get it back.  Again, they don't have

2 mass transit.  There isn't a taxi service there.

3 So they might give it to a neighbor or a friend to

4 return to the post office.  There aren't any of

5 those blue boxes that we might see around town here

6 in Phoenix where you can drop your mail.

7      Ms. Otondo -- Mr. Chair and Ms. Otondo, and I

8 know you're familiar with the rural areas where we

9 don't have access to mail or mail just anywhere.

10 It has to be a post office.  Or if we're lucky

11 enough to get service at home.

12      MR. CHAIRMAN:  Representative Otondo.

13      REP. OTONDO:  Thank you, Mr. Chair.  May I

14 make the comment, please.

15      MR. CHAIRMAN:  Please do.

16      REP. OTONDO:  Members, Representative

17 Lawrence, I want to make this comment because I

18 have lived in rural Arizona and had the pleasure to

19 be on many of the sovereign nations in this state.

20 I was born in raised in rural Arizona.  Many people

21 simply do not have access to home delivery when

22 you're speaking of mail.
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1      Many times you do not go -- your mailbox could

2 be 45 minutes to two hours away on some of the

3 sovereign nations.  I stand in support of

4 Representative Clark's amendment, having a way to

5 verify who is helping out their neighbor without

6 penalty of the law and a fine is highly

7 commendable.

8      So thank you, Representative Clark, for this

9 very thoughtful amendment.

10      Thank you, Mr. Chair.

11      MR. CHAIRMAN:  Thank you.  The Chair

12 recognizes Representative Friese.

13      REP. FRIESE:  Thank you, Mr. Chair.  I would

14 like to ask if Representative Fernandez would yield

15 to a question.

16      MR. CHAIRMAN:  Representative Fernandez, will

17 you yield to a question?

18      REP. FERNANDEZ:  Mr. Chairman, I'd be happy

19 to.  Thank you.

20      REP. FRIESE:  Mr. Chair, Representative

21 Fernandez, you -- I'm very interested in this

22 number of people that are receiving mail only
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1 through their P.O. box, they have no home delivery.

2 Representative Otondo asked you for questions for

3 the Tohono O'odham nation, but I'm wondering, do

4 you have any information for your own district in

5 Yuma, in Legislative District 4.

6      REP. FERNANDEZ:  Mr. Chairman, in Legislative

7 District 4, I did make calls to all the post

8 offices in Legislative District 4, and I found out,

9 in San Luis, Arizona, there are over 12,498 boxes,

10 post office boxes.  There is no home delivery in

11 San Luis, Arizona.

12      Now, the same issue occurs there.  There is no

13 place to drop your mail off so many times you give

14 it to a trusted friend or neighbor to return when

15 they're on their way to work.  They might drop it

16 off at the post office in San Luis or, many times,

17 if you were familiar with my area, rural Arizona,

18 many people in San Luis work about 23 miles away in

19 Yuma, so they drop it off in Yuma.

20      MR. CHAIRMAN:  Members, we have gotten off.

21 We're talking about the bill now instead of the

22 amendment.  The amendment just has to do with the
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1 affidavit.  Please limit your questions and

2 comments to just the amendment.

3      REP. FRIESE:  Thank you Mr. Chair.

4      MR. CHAIRMAN:  You'll have an opportunity to

5 talk about the bill later on.  But right now, we

6 need to get back to the germaneness of the

7 amendment.

8      REP. FRIESE:  Thank you Mr. Chair.  If I may

9 continue to ask Representative Fernandez a

10 question.

11      MR. CHAIRMAN:  You may continue to ask

12 questions relative to and germane to the amendment

13 and the affidavit.

14      REP. FRIESE:  Thank you, Mr. Chair.

15      MR. CHAIRMAN:  Please proceed.

16      REP. FRIESE:  Thank you, Mr. Chair,

17 Representative Fernandez.

18      Would Mr. Clark's amendment address the issue

19 of someone having to drive many, many, many miles

20 to their P.O. box, someone, in fact, may not even

21 own a car and have a very difficult time to get to

22 this P.O. box, would it address the issue of having
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1 their neighbor, who happens to have a car, who

2 happens to be going to check their P.O. box, with

3 that amendment that Mr. Clark has proposed possibly

4 help that person to get their ballot from the P.O.

5 box to their home without having to take a bus or

6 hitchhike or walk or ask for a ride to cover that

7 distance, would that amendment help?

8      MR. CHAIRMAN:  Representative Fernandez.

9      REP. FERNANDEZ:  Mr. Chairman, definitely,

10 this amendment would help because people would be

11 able to return their ballots.  They do want to

12 vote.  They care to vote.  They vote honestly, and

13 they would be able to give it to a neighbor without

14 penalty of getting a felony and jail time and a

15 fine.  This happens throughout my district where

16 they hand their ballot off to a trusted friend, and

17 they would be more than willing to sign the ballot

18 on behalf of themselves that they gave it to their

19 friend to return it.  This amendment would help,

20 and I'm hoping that my colleagues will vote for

21 that amendment, Dr. Friese.

22      MR. CHAIRMAN:  Thank you, Representative

19-022

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 316 of 3218



Arizona State House of Representatives Session
Conducted on February 4, 2016

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

23

1 Friese.

2      REP. FRIESE:  Thank you, Mr. Chair.  May I ask

3 if Representative Clark would yield to further

4 questions.

5      MR. CHAIRMAN:  Mr. Clark, will you yield to

6 questions?

7      REP. CLARK:  Mr. Chair, I do.

8      MR. CHAIRMAN:  He yields.  Please proceed.

9      REP. FRIESE:  Thank you, Mr. Chair.

10      Mr. Clark, can you help me just clarify the

11 issue with some of Representative Lawrence's

12 questions.  Representative Lawrence was referring

13 to the fact that someone would leave their mail at

14 their P.O. box and have it picked up by the

15 appropriate postal personnel and be returned that

16 way.  But I think -- and I want to clarify.  My

17 understanding is that even if I went and got my

18 neighbor's key to their post office box, opened it

19 up and took out their mail to be a friendly

20 neighbor and to help them out and then deliver that

21 ballot, that unopened ballot to them, would that be

22 classified as illegal by -- would your amendment
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1 remove the liability imposed by this bill?

2      MR. CHAIRMAN:  Mr. Clark.

3      REP. CLARK:  Mr. Chairman, Representative

4 Friese, yes, and that's why I think conversations

5 about P.O. boxes is relevant to the amendment

6 because this is a good example of why this could be

7 a problem under the language of the bill, which is

8 amendment addresses, a person who knowingly

9 collects voted or unvoted early ballots, you

10 knowingly go to a P.O. box, you collect that and

11 you take it to somebody, you're in violation of the

12 law.

13      And that's what the amendment is trying to

14 fix, and it's trying to give us an opportunity to

15 see how widespread this is.

16      MR. CHAIRMAN:  Representative Friese.

17      REP. FRIESE:  Mr. Chair, I'd just like to make

18 a final comment on the amendment.

19      MR. CHAIRMAN:  Please proceed.

20      REP. FRIESE:  Thank you.

21      I strongly believe that we should be focusing

22 our efforts to make it easier for people that live
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1 in Arizona to exercise their fundamental right to

2 vote and participate in the democratic process,

3 particularly voters who live in areas where it's

4 difficult for them to actually utilize our avenues

5 for early voting through the mailing system.  So I

6 think that we should be focusing on including

7 people in the election process, including people

8 that -- to allow them to participate.  So I think

9 this amendment will absolutely help to achieve that

10 inclusive nature.  Thank you.

11      MR. CHAIRMAN:  Thank you.

12      The Chair recognizes Representative Kern.

13      REP. KERN:  Thank you, Mr. Chairman.  I would

14 like to ask Representative Ugenti-Rita a question

15 if she'd yield.

16      MR. CHAIRMAN:  Representative Ugenti-Rita,

17 whether you yield to questions?

18      REP. UGENTI-RITA:  Yes, Mr. Chair.

19      MR. CHAIRMAN:  She yields.  Please proceed.

20      REP. KERN:  Thank you, Mr. Chairman.

21      Representative Ugenti-Rita, could you explain

22 the process of someone actually receiving a ballot.
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1      MR. CHAIRMAN:  Representative Ugenti-Rita.

2      Remember, on the amendment, so do it in the

3 context of the amendment, please.

4      REP. UGENTI-RITA:  Okay.  So, thank you,

5 Mr. Chairman, Representative Kern.  I guess to

6 answer your question, the way you -- the way you

7 get your -- your ballot sent to you is you have to

8 make a request.  You have to -- you actually have

9 to request that you receive you ballot via the mail

10 and not go to the polls.  So it's honestly

11 ludicrous to think that someone, who has asked for

12 it to be sent, somehow is now confused, burdened,

13 and can't get it back into the mailbox.  They have

14 obviously have indicated that this is the way they

15 want to receive their ballot.  So I think it's a

16 safe assumption to make that they would then also

17 want to return the ballot via that same mechanism:

18 The mail.

19      I hope that answer your question.

20      REP. KERN:  That does.  Mr. Chairman, I have

21 one follow-up question if --

22      MR. CHAIRMAN:  Mr. Kern.
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1      REP. KERN:  So to follow-up on that:  Is there

2 an affidavit necessary to request a ballot?

3      MR. CHAIRMAN:  Representative Ugenti.

4      REP. UGENTI-RITA:  Yes, Mr. Chair,

5 Representative Kern, no, this is something you can

6 do -- you can request online and through your

7 regular voter registration to get on the early

8 voting list.  You're only it automatically unless

9 you ask to be taken off of it.

10      REP. KERN:  Thank you, Representative Ugenti.

11      And, Chairman, if I could comment.

12      MR. CHAIRMAN:  Representative Kern, please

13 make a comment.

14      REP. KERN:  Thank you, sir.

15      So there's no affidavit needed up front to

16 request a ballot to go to a P.O. box.  The person

17 who owns a P.O. box can request through the

18 Secretary of State a ballot to go to their home.

19 There's nobody forcing them to do that.  It sounds

20 to me like it's a matter of priority, whether or

21 not once they -- once the owner requests a ballot

22 to go to their P.O. box, then it becomes a matter
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1 in my opinion of priority as to whether or not they

2 actually want to go down and pick up that ballot,

3 which is a -- in a self-addressed stamped envelope.

4 If it was a million-check, I'm sure there would be

5 many ways to get to that P.O. box if they had to

6 personally sign for it.  So I don't think they'd

7 need too much help getting to the P.O. box in that

8 instance.  So I think it's a matter of priority of

9 whether or not they want to cast that ballot.

10      So that's my opinion, thank you, Mr. Chairman.

11      MR. CHAIRMAN:  Thank you.

12      The Chair recognizes Representative Fernandez.

13      REP. FERNANDEZ:  Mr. Chairman, if

14 Representative Otondo would yield to some

15 questions.

16      MR. CHAIRMAN:  Representative Otondo, will you

17 yield to questions?

18      REP. OTONDO:  Thank you, Mr. Chair.  Yes, I

19 will.

20      MR. CHAIRMAN:  She yields.  Please proceed.

21      REP. FERNANDEZ:  Thank you so much,

22 Mr. Chairman.
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1      Representative Otondo, you come from the same

2 district as I do.  Do you have any idea what many

3 of our constituents, the hour that they go to work

4 and the time that they come home and what would

5 make it more convenient for them to return a

6 ballot?

7      REP. OTONDO:  Thank you, Representative

8 Fernandez --

9      MR. CHAIRMAN:  Representative Otondo.

10      REP. OTONDO:  -- and Mr. Chair.

11      You know, most of the people in our district

12 are working many from 4 in the morning until late

13 hours at night, especially those who are working

14 on -- in agriculture.  Also, many people are

15 working several jobs with the State.

16      So they request ballots to their post office

17 service for actually convenience.  Now, Mr. Chair,

18 Representative Fernandez, I'd also like to add to

19 that, but in the past, they have been able to have

20 their neighbors help them in such communities.  So

21 it hasn't been a problem.  And to be able to

22 request a ballot, of course they wouldn't need
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1 that.  When they go in and get their driver's

2 license, when they go in and get other things with

3 the help, perhaps, of family or friends.  They can

4 request the ballot to be send to their post office

5 boxes or their homes.

6      MR. CHAIRMAN:  Representative Fernandez.

7      REP. FERNANDEZ:  Mr. Chairman, if Mr. Kern

8 would yield to a question.

9      MR. CHAIRMAN:  Mr. Kern, will you yield to

10 questions?

11      REP. KERN:  Mr. Kern will not yield to a

12 question.  Thank you.

13      MR. CHAIRMAN:  Mr. Kern does not yield.

14      Representative Fernandez.

15      REP. FERNANDEZ:  Mr. Chairman, will Ms.

16 Ugenti-Rita yield to a question?

17      MR. CHAIRMAN:  Representative Ugenti-Rita,

18 will you yield to questions?

19      REP. UGENTI-RITA:  I will yield to a question.

20      MR. CHAIRMAN:  She enthusiastically yields.

21 Representative Fernandez --

22      REP. FERNANDEZ:  Mr. Chairman, that seemed
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1 hostile.

2      MR. CHAIRMAN:  Well, I wouldn't go that far.

3 A little bit reluctant.  A little bit reluctant

4 but...

5      REP. FERNANDEZ:  Ms. Ugenti-Rita, we're

6 talking about this amendment, and I have a question

7 for you because you just received a question from

8 Mr. Kern and he wasn't able to answer it, so I'm

9 hoping you'll help me out.

10      Do you think what -- the question that he

11 asked of you, what is it based on?  Where would

12 he -- he talked about a million-dollar check and

13 that a person could go the a post office and find a

14 way to pick a million-dollar check up but they

15 can't pick up their ballot.

16      Can you tell me where that question came from

17 and what it had to do with the amendment that

18 Mr. Clark is addresses here?

19      MR. CHAIRMAN:  Representative Ugenti-Rita.

20      REP. UGENTI-RITA:  To be honest, I don't

21 really know where your question is coming from.

22 This is -- this is -- I think we're getting off the
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1 amendment here.  I mean, I'm just going to speak

2 really frank.  You have got 30 days to get that

3 ballot to the post office box.  You get your checks

4 to the post office box.  You pick up your kids from

5 school.  You show up to work on time.  You have a

6 lot of opportunity to engage in this process.  If

7 you can't get it done, that is not my problem.

8      This bill prohibits the collection of ballots.

9 There has nothing to do with prohibiting the get

10 out the vote effort.  This prohibits the get out

11 and collect the vote.

12      And I don't know where we're going with it,

13 but I'm -- I don't know how to answer your question

14 other than to tell you that there's no issue with

15 mailboxes, P.O. boxes, anything of that.  It gets

16 delivered.  You can use it to drop off your ballot

17 and there's ample opportunity to engage in the

18 process, and I encourage everyone to do that

19 because it's an excellent way to engage in

20 civic-minded activities.

21      MR. CHAIRMAN:  Just so I can --

22      REP. FERNANDEZ:  Mr. Chairman.
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1      MR. CHAIRMAN:  Just so I can clarify, the

2 reason why I have allowed the broad latitude is

3 because the amendment actually doesn't have to do

4 with ability or inability.  It simply has to do

5 with the right to pass it off.  So whether it's

6 from convenience, whether it's from inability, etc.

7 So I have given broad latitude because of the way

8 the amendment is drafted.  But again, I would ask

9 you to please narrowly contain your comments and

10 your questions as closely as you can to the

11 affidavit and you'll have plenty of time to debate

12 the bill once we take action on this amendment.

13      Representative Fernandez.

14      REP. FERNANDEZ:  I am addressing the amendment

15 and I do have -- I'd like Ms. Ugenti-Rita to answer

16 a question.  I understand you --

17      MR. CHAIRMAN:  Representative Fernandez, she

18 did answer the question.

19      REP. FERNANDEZ:  Okay.  Thank you.

20      MR. CHAIRMAN:  You may not like the answer,

21 but she did answer the question.

22      REP. FERNANDEZ:  No, she -- well, that's okay.
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1 You're the speaker, but...

2      MR. CHAIRMAN:  I'm not the speaker.  I'm the

3 Chair.

4      REP. FERNANDEZ:  You're the Chair.

5      MR. CHAIRMAN:  Representative Fernandez --

6 just a minute.  Representative Fernandez, she did

7 answer the question.

8      REP. FERNANDEZ:  Okay.

9      MR. CHAIRMAN:  You may not like the answer,

10 but she responded.  She gave you the answer that

11 she wanted to give.  You're free to ask additional

12 questions if she will yield.

13      REP. FERNANDEZ:  Mr. Chairman, will Ms.

14 Ugenti-Rita answer another question?

15      MR. CHAIRMAN:  Representative Ugenti-Rita,

16 will you yield to questions?

17      REP. UGENTI-RITA:  I will yield to questions.

18      MR. CHAIRMAN:  She yields.  Please proceed.

19      REP. FERNANDEZ:  You did answer a question and

20 I appreciate that.  I really do.  Thank you very

21 much.

22      I want to know what you base that on.  Have
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1 you ever lived in an area where you don't get your

2 mail delivered to your home?

3      MR. CHAIRMAN:  Representative Ugenti-Rita?

4      REP. UGENTI-RITA:  Mr. Chair, Representative,

5 I personally have been able to -- I get my mail

6 through my mailbox.

7      REP. FERNANDEZ:  At your home.

8      REP. UGENTI-RITA:  I'm really not

9 understanding the direction.  To be honest, I'm not

10 sure I can answer your question.  You'll have to

11 clarify.  I'm able to get my mail.  It's

12 convenient.  I'm able to get my ballot.  It's

13 convenient.

14      MR. CHAIRMAN:  Representative Fernandez.

15      REP. FERNANDEZ:  Mr. Chairman, I would just

16 like to make a comment.  I won't put her on the

17 spot anymore because I don't think a lot of people

18 in this body understand what it's like to live in a

19 rural, rural area.  You live approximately

20 sometimes 40 miles away from the nearest post

21 office box.  You don't go there daily.  When you do

22 go there -- or maybe you have a trusted friend that
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1 you give them the key and you say, I don't have a

2 car, my husband is working in Selinas, I'm here in

3 San Luis, Arizona, would you please go to my

4 mailbox and see if there's anything in there.  And

5 that might not be on a daily basis, because you

6 don't want to put something out.

7      So now that 26-day window of opportunity for

8 the ballot that you so want, that you signed up

9 for, by the time someone brings it to you, now

10 we're down to 19 days.  And is it a felony -- will

11 it be a felony -- my question is, would it be a

12 felony without Mr. Clark's amendment for my friend

13 to pick up my mail?  And included in that would be

14 a ballot that I could ultimately fill out and give

15 back to my friend and turn in.

16      It's a democratic way.  We should be making

17 this easier for people to vote.  And I understand

18 if this body believes in this bill, but that

19 amendment would help constituents in their area,

20 over 10,000 of them would be disenfranchised, and I

21 would not be doing my duty here as a legislator if

22 I didn't fight for those people in San Luis,
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1 Somerton, and all throughout District 4 and many in

2 your districts.

3      I see many of you laughing, but it might be

4 people in your district that I'm fighting for.  So

5 I would be remiss if I didn't do it, so please

6 think about that.  The convenience of having a car

7 and taking your kids to school is not afforded to

8 everybody, Ms. Ugenti-Rita.  It's not afforded to

9 everybody.  The convenience of walking to a post

10 office is not afforded to everybody.  The fact that

11 you can open your front door, which I do, and my

12 mail is there, and I can leave my mail there and

13 somebody will pick it up is not afforded to

14 everybody.  Please understand that it's so

15 different.

16      I welcome any of you to come to my district

17 and see what it's like to live in a rural area.

18 Thank you so much.

19      MR. CHAIRMAN:  Thank you.

20      The Chair recognizes --

21      [ Applause]

22      MR. CHAIRMAN:  All right, members, members,
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1 hold your applause, please.

2      Representative Kopec you were on -- you don't

3 want to speak.  Okay.

4      The Chair recognizes Representative Kern.

5      REP. KERN:  Thank you, Mr. Chair.  I just

6 wanted to make a comment, if I could please.

7      MR. CHAIRMAN:  You can't.  You're already made

8 a comment.

9      REP. KERN:  Okay.  Thank you.

10      MR. CHAIRMAN:  You're limited to one.

11      REP. KERN:  Can I ask a question to

12 Ms. Ugenti-Rita?

13      MR. CHAIRMAN:  You may, if she yields.

14      REP. KERN:  Would you yield --

15 Ms. Ugenti-Rita, would you --

16      MR. CHAIRMAN:  Mr. Kern, Mr. Kern --

17      REP. KERN:  Yes, sir.

18      MR. CHAIRMAN:  That's my job.

19      REP. KERN:  Oh, sorry.

20      MR. CHAIRMAN:  This is job security so back

21 off.

22      REP. KERN:  Okay.  I back off.  I fiercely
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1 back off.

2      MR. CHAIRMAN:  Representative Ugenti-Rita,

3 will you yield to questions?

4      REP. UGENTI-RITA:  Mr. Chair, yes.

5      MR. CHAIRMAN:  She yields.  Please proceed.

6      REP. KERN:  Thank you, Mr. Chairman.

7      Ms. Ugenti-Rita, so do you know anybody that

8 does live in a rural community?

9      MR. CHAIRMAN:  Representative Ugenti- Rita.

10      REP. KERN:  That might have a P.O. box.

11      MR. CHAIRMAN:  Representative Ugenti-Rita.

12      REP. UGENTI-RITA:  Mr. Chair, Representative

13 Kern, not in my immediate circle.

14      REP. KERN:  Thank you, Ms. Ugenti-Rita.

15      MR. CHAIRMAN:  Through the Chair, Mr. Kern.

16      REP. KERN:  Mr. Chair, Ms. Ugenti-Rita.

17      So I actually have lived in a rural community

18 and I actually have had a P.O. box.  And depending

19 on whether it was something important or something

20 not important in that P.O. box depended on whether

21 I would go there that day or wait a week or two.

22      MR. CHAIRMAN:  Maybe it a question or I'll
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1 going to have to gavel you now.

2      REP. KERN:  So my question would be, I

3 never -- I never had an affidavit and my question,

4 I guess is do you feel that people in rural

5 communities have an issue with getting to the P.O.

6 box?

7      MR. CHAIRMAN:  Representative Ugenti-Rita.

8      REP. UGENTI-RITA:  Mr. Chair, Representative

9 Kern, no.

10      REP. KERN:  Thank you.

11      MR. CHAIRMAN:  Thank you.  All right.  The fun

12 continues.

13      The Chair recognizes Representative McCune

14 Davis.

15      REP. McCUNE DAVIS:  Thank you, Mr. Chairman.

16 Would Ms. Ugenti-Rita respond to a question?

17      MR. CHAIRMAN:  Representative Ugenti-Rita,

18 will you yield to questions?

19      REP. UGENTI-RITA:  Yes, Mr. Chair.

20      MR. CHAIRMAN:  She yields.  Please proceed.

21      REP. McCUNE DAVIS:  Madame [sic] Chair,

22 Ms. Ugenti-Rita, is there an exception in this bill
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1 for military ballots?

2      MR. CHAIRMAN:  That's not on the -- that's not

3 the amendment.  Can we limit that to the amendment?

4 The amendment has to do with the affidavit.

5      REP. McCUNE DAVIS:  Okay.  Thank you.  I'll

6 wait and I'll ask the question -- additional

7 question.

8      MR. CHAIRMAN:  Excellent.

9      Okay.  Any further questions?  Hearing none --

10 Mr. Clark, would you like closing comments?

11      REP. CLARK:  Thank you, Mr. Chair.  I

12 appreciate the debate that everyone is having.  It

13 illustrates the importance of the amendment.  I

14 honestly intended the amendment as a friendly

15 amendment so that we can have a way to track these

16 things.  There's a lot of conversation back and

17 forth, oh, everybody uses it, there's fraud,

18 there's not fraud.  Let's start being able to track

19 it.

20      And I would suggest to you that -- it was said

21 in the debate that going to the P.O. box as it

22 pertains to me using this amendment, it's in the
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1 about confusion going to the P.O. box, it's about

2 the fact in whether you can actually get there and

3 what happens if you carry a neighbor's mail for

4 them.

5      As the law is written, without this amendment,

6 it would be a problem for people.  And as such,

7 let's be very clear, without the amendment, you

8 could create a burden to voting.  Let's be very

9 clear about that language because the Department of

10 Justice listens for that language.  If you do not

11 create an opportunity for someone to do this, as we

12 are attempting to do with this amendment, you are

13 creating a burden to voting.

14      So I encourage you to look past the debate

15 that happens out in the media and think about

16 allowing people to vote, and it's get a handle on

17 this issue and it's work collaboratively to do it.

18      Thank you, Mr. Chair.

19      MR. CHAIRMAN:  Thank you.

20      Okay.  We're going to vote on the amendment

21 and then we can do it all over again.

22      Question before you is the adoption of the
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1 Clark amendment.  All of those in favor vote aye.

2      VARIOUS:  Aye.

3      MR. CHAIRMAN:  Opposed, vote nay.

4      VARIOUS:  No.

5      MR. CHAIRMAN:  Appears the nays have it, do

6 have it.  So ordered.

7      We're back to the bill.  Representative

8 Ugenti-Rita.

9      REP. UGENTI-RITA:  Thank you, Mr. Chair.  I

10 move that when the Committee of the Whole rises the

11 report to recommend that House Bill 2023 as amended

12 do pass.

13      MR. CHAIRMAN:  Thank you.

14      The Chair recognizes Representative Friese.

15      REP. FRIESE:  Thank you, Mr. Chair.  I was

16 hoping that representative Ugenti-Rita would yield

17 to more questions.

18      MR. CHAIRMAN:  Ms. Ugenti-Rita, will you yield

19 to questions?  He's very helpful.

20      REP. UGENTI-RITA:  Hopefully this is a new

21 question, but I'll -- I'll yield.

22      MR. CHAIRMAN:  She yields enthusiastically.
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1      REP. FRIESE:  Mr. Chair --

2      MR. CHAIRMAN:  Please proceed.

3      REP. FRIESE:  -- Representative Ugenti-Rita,

4 thank you.  Thank you.

5      I am going to ask a question that -- that --

6 I'm confused.  I'm easily confused, and I'm

7 confused.

8      So I want to be very specific.  Now that we're

9 on the bill, I want to get -- I have a P.O. box and

10 my neighbor has a P.O. box at the same post office,

11 which is 50 miles away from where we live.  I am

12 unable to get in my car and drive to the post

13 office box because I don't have a car.  I'm unable

14 to take the bus because I'm in a wheelchair.  And I

15 ask my neighbor, Here, neighbor, here is my post

16 office box key.  I'm expecting my ballot in the

17 mail because I want to vote.  I would love to

18 participate in the democratic process.  While

19 you're on your way to the post office, to run

20 errands, can you use my key, enter my post office

21 box, remove my ballot and whatever other mail is

22 there, and bring it to me?

19-044

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 338 of 3218



Arizona State House of Representatives Session
Conducted on February 4, 2016

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

45

1      Would that scenario result in my neighbor

2 being possibly charged with a felony for doing that

3 for me?

4      MR. CHAIRMAN:  Representative Ugenti-Rita.

5      REP. UGENTI-RITA:  Yes.  Mr. Chair,

6 Representative Friese, the individuals or groups of

7 people that can collect a ballot on behalf of a

8 voter are a family -- is family, a household

9 member, or a care giver.  So if you don't fit in to

10 those categories, you would not be able to

11 knowingly collect someone else's ballot for them.

12      MR. CHAIRMAN:  Representative Friese.

13      REP. FRIESE:  Mr. Chair, may I have a

14 follow-up question?

15      MR. CHAIRMAN:  Please proceed.

16      REP. FRIESE:  Thank you.

17      So if I live alone, I have no immediate family

18 with me or in the vicinity and I need someone to

19 pick up my mail, they would not be able to bring my

20 ballot to me?  They could bring every other piece

21 of mail in that post office box but they would not

22 be able to bring my ballot; is that correct?
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1      MR. CHAIRMAN:  Representative Ugenti-Rita.

2      REP. UGENTI-RITA:  Mr. Chair, Representative

3 Friese, I am sorry you don't like the answer, but

4 the answer is unless you fit into those three

5 caveats, you will be prohibited from collecting

6 someone else's ballot.

7      MR. CHAIRMAN:  Mr. Friese.

8      MS. FRIESE:  I'd just like to make a brief

9 comment.

10      MR. CHAIRMAN:  Please proceed.

11      MS. FRIESE:  Thank you, Mr. Chair.

12      Yes, I don't like the response.  And I want to

13 be very clear that those who are watching are not

14 confused about what we are doing here today.  What

15 we're doing here today is telling our neighbors

16 that you cannot help someone in need to participate

17 in the democratic process.  I need that to be

18 exceptionally clear with everyone who is watching.

19      Thank you.

20      MR. CHAIRMAN:  Thank you.

21      The Chair recognizes --

22      [Applause]
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1      MR. CHAIRMAN:  Let's hold the applause.

2      The Chair recognizes Representative Kopec.

3      REP. KOPEC:  Mr. Chairman, I rise to make a

4 comment.

5      MR. CHAIRMAN:  Please proceed.

6      REP. KOPEC:  Thank you.

7      The concern I wanted to share with members was

8 that in the provision of the bill where a person

9 would be sanctioned for knowingly collecting an

10 unvoted ballot is that -- to share a scenario I

11 have had is that my parents of a neighbor are

12 elderly and they have -- when I have been over

13 there, they asked me to collect the mail for them.

14      And so the concern I have is when you're

15 helping out a neighbor or someone who is not listed

16 as the people able to collect the ballot for, is

17 that it becomes a crime when the person you're

18 trying to help states, Can you get my mail today,

19 and it becomes a crime when it changes into, Can

20 you get my mail today; I think my ballot has

21 arrived, can you get it for me?

22      So I think either -- you know, we want to make
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1 sure our elections are -- have integrity but I

2 think we're going a little too far with the

3 language contained in the bill today.  So

4 Mr. Chairman, thank you for the opportunity.

5      MR. CHAIRMAN:  Thank you.

6      The Chair recognizes Representative McCune

7 Davis.

8      REP. McCUNE DAVIS:  Thank you, Mr. Chairman.

9      Would Ms. Ugenti-Rita yield to a question?

10      MR. CHAIRMAN:  Representative Ugenti-Rita,

11 will you yield to questions?

12      REP. UGENTI-RITA:  No.

13      MR. CHAIRMAN:  She does not yield.

14      Representative McCune Davis.

15      REP. McCUNE DAVIS:  Well, Mr. Chairman, then I

16 will be forced to speculate since no facts are

17 available to me at this moment.

18      Mr. Chairman, I am questioning the language in

19 this bill because there are situations where

20 ballots are delivered and getting them there is

21 easier than getting them back.  And I want to know

22 if there's an exception for the military in this
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1 bill.  That's my first question.

2      I know of a situation where someone was

3 serving in Afghanistan in a remote village was mail

4 was air dropped in.  Ballots could get there.  But

5 they didn't get back out again for a month at a

6 time and, in fact, I know situations where people

7 were disenfranchised because getting the ballot

8 become was not physically convenient or fitting

9 into our urban time frames.

10      My second question to Ms. Ugenti-Rita, which

11 she is not going to respond to, is what the

12 criminal intent of someone who picks up the ballot

13 of a neighbor?  How will we define criminal intent,

14 since what we're doing is criminalizing this act?

15      And I want to go a step further and suggest

16 that, in Arizona, because many of us move away from

17 our families to establish our independent status

18 out here, we create our own families.  So, by

19 definition, the people who we have trust

20 relationships don't always fall into that classic

21 definition of family.  This bill does.

22      It's flawed.  It's clearly intended to
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1 disenfranchise people.

2      MR. CHAIRMAN:  Representative McCune Davis, be

3 very careful when you talk about intent.

4      REP. McCUNE DAVIS:  I --

5      MR. CHAIRMAN:  It's impermissible speech.

6      REP. McCUNE DAVIS:  Thank you for the warning.

7      It is my observation or belief that the bill

8 may be intended to disenfranchise voters, and that

9 is of immense concern to me.  And I urge my

10 colleagues to be cautious.

11      MR. CHAIRMAN:  Thank you.

12      I would also caution the members, just stating

13 that it's your belief with the intent doesn't

14 change the fact that you are questioning the

15 intent.  So we cannot question the intent.  It is

16 impermissible speech under the rules.  And so I

17 would ask you to refrain from doing so.

18      The Chair recognizes Representative Benally.

19      REP. BENALLY:  Thank you, Mr. Chair.

20      Ms. Ugenti-Rita, would you yield to two

21 questions, ma'am?

22      MR. CHAIRMAN:  Representative Ugenti-Rita,
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1 will you yield to questions?

2      REP. UGENTI-RITA:  No.

3      MR. CHAIRMAN:  She does not yield.

4      REP. BENALLY:  Okay.  Thank you, ma'am.

5      The questions I was going to ask you --

6      MR. CHAIRMAN:  Would you like to make a

7 comment?

8      REP. BENALLY:  Okay.  A comment.

9      MR. CHAIRMAN:  Please proceed.

10      REP. BENALLY:  I don't see in the bill -- the

11 language of the bill why we're looking at class 6

12 felony.  I don't see how picking up someone and

13 delivering someone's ballot, how is that dangerous

14 to the community?  How is that endangering anybody

15 to the degree to where we're going to say, okay,

16 class 6 felony?  That was my question.  I didn't

17 understand what it -- why we were looking at that.

18      The other question that I had is, What is the

19 purpose -- what was the whole purpose of this bill?

20 I mean, are there a lot of complaints that were

21 received that made -- or that moved Ms. Ugenti to

22 enter this type of bill?
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1      And I guess the other thing is, Was there any

2 consultation with who is going to prosecute these

3 cases?  In prosecution of these cases, then do we

4 have jail space?  Do we need more prosecutors?  Is

5 that going to cost us more money that which we

6 don't have?

7      So those were the questions that I was going

8 to ask.  And minus that -- minus those answers, I

9 don't see how this is even going to be valid.  We

10 may pass a bill but, yet, how are we going to pay

11 for being able to look at this bill and doing what

12 the bill says?

13      So I think it's invalid at this time because

14 we just don't have that answer.

15      Thank you, Mr. Chairman.

16      MR. CHAIRMAN:  Thank you.

17      The Chair recognizes Representative Otondo.

18      REP. OTONDO:  Thank you, Mr. Chair.  I rise to

19 make a comment on this bill.

20      MR. CHAIRMAN:  Please proceed.

21      REP. OTONDO:  Thank you.

22      Members, you know, for the history of Arizona,
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1 we have often had the problem of rural versus

2 urban, excuse me.

3      You know, in rural Arizona, we don't

4 necessarily -- many families, many homes don't

5 necessarily just pick up the kids from the soccer

6 field and grab their mail, as was stated earlier,

7 you know, especially for those who are really in

8 some of the outlying areas of the county or on

9 Native Indian reservation.

10      So we really have to look at how are we

11 enabling these folks to still be able to vote.

12      Now, if I request my ballot some six months in

13 advance, of course I'll have plenty of time to

14 receive that ballot in the mail.  But if I just hit

15 before the deadline, I can get that ballot 19 days

16 before it's due again.

17      And so you really have to think about who

18 you're penalizing in all of this, because there are

19 many people who do not request their ballots six

20 months in advance and there are many of us in the

21 rural areas with elder parents and elderly that we

22 help out.
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1      Now, I know it's not family, but when I wasn't

2 in ewe ma, it was the neighbor who helped me with

3 my father.  We help each other.  And I'm really

4 sorry that Mr. Clark's amendment didn't stick

5 because that could have answered some of our

6 concerns.

7      But this bill disenfranchises many people.  As

8 representative McCune Davis pointed out, it could

9 even end up disenfranchising our military members.

10      Members, Mr. Chair, and those in the gallery,

11 I want you to think hard about what we're doing

12 with this bill, and I do not stand in support of

13 it.  Thank you.

14      MR. CHAIRMAN:  Thank you.

15      The Chair recognizes Representative Fernandez.

16      REP. FERNANDEZ:  Mr. Chairman, I'm probably

17 going to need your help with this.  I did -- like I

18 said, I did call the post office -- postmasters in

19 District 4, many of them, about six of them, and I

20 got all the post office boxes, the numbers, how

21 much are mandatory, how many don't receive home

22 delivery, and I want to get this on record.  So I
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1 think there's correct verbiage that I'm supposed to

2 use to make sure that I can turn this in and that

3 it will be on record.

4      MR. CHAIRMAN:  What you'll need to do is

5 explain your vote on third reading.  You can get

6 a -- you can get the correct verbiage from the

7 clerks right here.

8      REP. FERNANDEZ:  Okay.  I appreciate that.

9      MR. CHAIRMAN:  They're very helpful.  They're

10 here to take care of you.

11      REP. FERNANDEZ:  Thank you, sir.

12      But I do want to --

13      MR. CHAIRMAN:  Would you like to make a

14 comment?

15      REP. FERNANDEZ:  I do want to make a comment.

16      MR. CHAIRMAN:  Please proceed.

17      REP. FERNANDEZ:  Thank you so much.

18      I did make an impassioned plea.  I want people

19 to -- my colleagues who are here for a very

20 unselfish reason to serve the people of Arizona.  I

21 know that's why you're here because that's why I'm

22 here.  And we don't just serve the members in our
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1 districts.  We don't just serve the people that

2 vote.  We represent everyone, from the youngest to

3 the oldest, to the most vulnerable in our

4 communities, and I want you to think about them and

5 how important it is for them that we do the right

6 thing.  I want you to think about those people that

7 can't always go to the polls, that might be in that

8 wheelchair, that may be in that wheelchair and not

9 have a caregiver.

10      Not everyone -- I'm done for the day.

11      MR. CHAIRMAN:  All right.  Thank you very

12 much.

13      The Chair recognizes Representative Lawrence.

14      REP. LAWRENCE:  Mr. Chairman, a comment,

15 please.

16      MR. CHAIRMAN:  Please proceed.

17      REP. LAWRENCE:  There are many here who have

18 heard conversations about one person unable to

19 place their vote, unable to fill out a ballot.

20 Many of us have seen on Facebook and at district

21 meetings films of people with boxes full of ballots

22 showing up at voting places and dumping off
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1 hundreds of ballots from these boxes that they have

2 collected from people who could not or would not

3 make it to the polls, many of them with open

4 envelopes, unsealed envelopes.  Many of them filled

5 out by the people who went to the homes and picked

6 up the ballots.  There is a reason for this

7 measure, Mr. Chairman.  A reason that many of us

8 who have seen hundreds of ballots being brought by

9 individuals to the polling places.  It is an

10 important piece of legislation.

11      Thank you, Mr. Chairman.

12      MR. CHAIRMAN:  Thank you.

13      The Chair recognizes Representative Clark.

14      REP. CLARK:  Thank you, Mr. Chair.  I'd like

15 to make comments on the bill as amended.

16      MR. CHAIRMAN:  Please proceed.

17      REP. CLARK:  1:  Thank you, Mr. Chair,

18 members.

19      There are a bunch of problems with this

20 language.  First, as I mentioned before, it creates

21 an undue burden for those attempting to vote for

22 the average voter.  It was just mentioned that
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1 these videos, of which I have never seen anything

2 with an open ballot but send it to me if you saw

3 it.  But these videos and these campaign tactics,

4 but this goes beyond campaign tactics.  This is the

5 unintended consequence of inaccurate language.  It

6 creates also unequal treatment, because if you look

7 at the language, it's okay for someone in a special

8 taxing district to move their ballot around and

9 share it with people and collect them, but it's not

10 okay for voting in an election.  Both have to do

11 with tax action, by the way.

12      And also -- and we just learned -- which I

13 didn't realize previously -- could create problems

14 for military personnel.  This is something I'm sure

15 many people here would not like to see happen.  And

16 ultimately, Mr. Chairman, members, it's about

17 freedom and liberty, that we have the freedom to

18 take a ballot that has been sealed, that is legal,

19 and that is lawful and give it to somebody to take

20 to a P.O. box or to a recorder's office or to an

21 elections polling place.  This is the freedom we

22 have enjoyed.  And miraculously in 200-and-some
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1 years ago or several decades of voting by mail, our

2 country has not fallen apart.  And it won't.  So I

3 encourage you to vote against the bill.  Thank you.

4      MR. CHAIRMAN:  The Chair recognizes

5 Representative Andrade.

6      REP. ANDRADE:  Yes, Mr. Chair, I'd like to

7 make a comment about this bill.

8      MR. CHAIRMAN:  Please proceed.

9      REP. ANDRADE:  Thank you, Mr. Chairman.

10      This bill, I see many problems with it,

11 because one thing it does, it affects working

12 families.  It works the person that doesn't have

13 the luxury of going home at the end of the night

14 after working maybe just a simple shift like eight

15 hours.  Many people have to travel out of the city,

16 out of the state.  They don't have the luxury of

17 working Monday through Friday.  These people work

18 weekends, they work holidays, they work nights.

19 These people who are busy with their job, going in

20 and out, I have been there.  I have worked 12

21 hours, come home, and the only thing I want to go

22 at the end -- because it's daytime, the only thing
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1 I want to do is go to bed and get some sleep.  And

2 then I have to work another shift the following

3 night and go out of town for a couple of days.

4      Many of the people that vote for us, they want

5 to make informed choices.  They want to do

6 research.  And by no means do I take offense when

7 somebody tells me that, Hey, I don't know nothing

8 about you, let me do some research.

9      Those are the people we're affecting when

10 we're doing this, so we really need to think about

11 this and realize that not everybody has the luxury

12 of working Monday through Friday, 8 to 5.  A lot of

13 our constituents work odd hours, travel out of town

14 and do many things.  And believe me, voting is a

15 priority, but we also want to make our families are

16 priority, too.  So, with that, thank you

17 Mr. Chairman.

18      MR. CHAIRMAN:  Thank you.

19      The Chair recognizes Representative Borrelli.

20      REP. BORRELLI:  Thank you, Mr. Chairman.

21      Will Representative Andrade yield to a

22 question?
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1      MR. CHAIRMAN:  I hope not.

2      Mr. Andrade, will you yield to questions?

3      REP. ANDRADE:  From Mr. Borrelli?

4      MR. CHAIRMAN:  I'm sorry, did I say that out

5 loud?

6      From Mr. Borrelli.

7      REP. ANDRADE:  Yes.

8      MR. CHAIRMAN:  He yields.  Please proceed.

9      REP. BORRELLI:  Thank you, Mr. Chairman.

10      Representative Andrade, you had made the

11 comment that people going to and from work and

12 putting long hours going to and from work, home,

13 work, home to work.  Is there a problem when they

14 pick up their mail, can they drop off the mail as

15 they're going to and from work?

16      REP. ANDRADE:  Once again --

17      MR. CHAIRMAN:  Representative Andrade.

18      REP. ANDRADE:  Like I said, I stop by my

19 mailbox, pick up my mail, throw it on the counter,

20 hurry up and take a shower, climb in bed, get up

21 again, go back to work, because that's my job.  I

22 don't get the luxury of saying, oh, okay, today I'm
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1 going to turn on the TV and watch and see what's

2 going on in politics today or find out what's going

3 on with the candidates running for office.

4      I want to make sure I make an informed choice.

5 So I may not have the luxury -- because I can't use

6 electronic devices when they're out there working

7 in the middle of nowhere.  I don't have access to a

8 computer when I get to my away-from-home terminal.

9      So a lot of times, because I want to make sure

10 I make an informed choice, because I don't want to

11 vote just for anybody, those are the struggles we

12 face when we work in the transportation department.

13 Airline pilots go through the same thing.  The

14 pilot that was here as my guest, who wants to go

15 home?  We don't have that luxury.  We want to get

16 our rest because we know we're going to be up all

17 night or all day again.  It might weeks we do that.

18      So, once again, it's like this bill would work

19 great if our population worked Monday through

20 Friday, 8 to 5, but not all of us have that luxury.

21      MR. CHAIRMAN:  Mr. Borrelli?

22      REP. BORRELLI:  Mr. Chairman, thank you.
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1      Mr. Chairman, Representative Andrade, still

2 the question is, as you're going to and from

3 work -- and by the way, when the election

4 information comes out, it comes out months in

5 advance so there's plenty of voter information on

6 there.

7      When a mail-in ballot comes to someone, an

8 absentee ballot arrives to the home, there is

9 plenty of time to mail it out.  So my question is,

10 When you mail out your regular bills, is there such

11 a hardship that they can't put the mail-in ballot

12 in the mailbox when they're actually paying their

13 bills or, you know, they're going to and from work

14 and possibly to the store that they can drop this

15 off in a mailbox or anywhere else.

16      I mean, I don't understand how you pay your

17 bills out there.  Because I lived in rural parts of

18 the state.  I also was in the military, and I know

19 about absentee ballots.  I'm convinced that my

20 absentee ballot never made it in from overseas

21 because it didn't arrive to us in time.  But we're

22 not talking about that case where I'm 17,000 miles
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1 away.

2      So my question is, When you're going to and

3 from work and to the grocery store, do you get your

4 provisions for the month and there's plenty of time

5 to get that voter information, is it so hard to

6 include that absentee ballot when you're mailing

7 out your bills?  Is it difficult?

8      MR. CHAIRMAN:  Representative Andrade.

9      REP. ANDRADE:  Mr. Chairman, Mr. Borrelli, I'm

10 glad you mentioned about paying my bills because

11 there's auto pay.  You automatically set those up

12 with your bank.  So that's not the issue.

13      Once again, it's having the difficulty of

14 being able to make that informed choice, saying,

15 okay, I'm going to vote for Mr. Borrelli or I'm

16 going to vote for Ms. Ugenti-Rita.  I want to make

17 sure I make the right choice.  That takes research.

18 That takes time.  And once again, a lot of us that

19 work in the transportation department, a lot of

20 times we don't have time to sit down and, look, I

21 might see a little bit when I'm on my way or I

22 decide when I get to my away-from-home terminal,
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1 hey, okay, I got a couple of hours, but guess what,

2 I forgot my ballot because I was too busy stopping

3 at the grocery store to get my sandwich so I can

4 eat on my way up or for whatever reason.

5      So once again, Mr. Borrelli, do we have time?

6 I wish we did.  I really did.  I wish he would work

7 with me or a couple of weeks and that way you'll

8 say, Man, you work too much.  Because once again,

9 that's what it comes down to.

10      A lot of us that want to be involved in the

11 process, that want to make that informed choice and

12 make sure we're making the right decision --

13 believe me, I wish I had that luxury sometimes, and

14 those of us that work in the transportation do the

15 same.  I might mark something on the ballot and

16 leave it alone.  Come back from my trip and say,

17 okay, mark my ballot again.  And before I know it,

18 guess what, the time elapsed.

19      This bill has a lot of problems because it's

20 not targeted for the person that works outside

21 those -- in that span of hours, per se, that works

22 Monday through Friday, 8 to 5.  Not all of us have
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1 that luxury.  And that's what gets me upset about

2 this bill.  That's why it concerns me is because

3 it's a great bill if we work Monday through Friday,

4 have weekends off.  But not everybody out there

5 does.

6      MR. CHAIRMAN:  Mr. Borrelli.

7      REP. BORRELLI:  Thank you, Mr. Chairman.

8      Thank you, Representative Andrade, for that

9 lengthy answer of -- I guess it was yes, they do

10 have time to actually put it in the mailbox when

11 they're paying their mails and going grocery

12 shopping.

13      I see no compelling argument --

14      MR. CHAIRMAN:  Are you making a comment,

15 Mr. Borrelli.

16      REP. BORRELLI:  Yes.

17      MR. CHAIRMAN:  Okay.  Please proceed.

18      REP. BORRELLI:  Mr. Chairman, thank you.

19      I rise in support of this -- of HB 2030

20 because -- or, excuse me, 2023, because I really

21 see no compelling argument of nobody has time to do

22 this or do that or have the opportunity that's

19-066

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 360 of 3218



Arizona State House of Representatives Session
Conducted on February 4, 2016

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

67

1 available to them because, obviously, election

2 information comes out well in advance.  It comes

3 out way before the ballots come out.  Like I said,

4 election pamphlets, there's plenty of time to

5 review it.  And, once again, all I have heard on

6 the floor today is about the ability of time and

7 priority.

8      So, you know, it is your right to vote.  It is

9 a privilege to vote.  It is your duty to vote.  So

10 it's a matter of priorities to actually do your

11 diligent home work and make sure that you have the

12 time if you can't physically vote, that you get

13 your ballot in on time through a legal manner and

14 that would be preferably be the post office or you

15 hand deliver it yourself because you're a proud

16 American and you have time.

17      So with that, Mr. Chair, I rise in support of

18 this bill.

19      MR. CHAIRMAN:  Thank you, Mr. Borrelli.

20      The Chair recognizes Representative Rios.

21      REP. RIOS:  Thank you, Mr. Chairman.  I just

22 wanted to comment on the bill.
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1      MR. CHAIRMAN:  Please proceed.

2      REP. RIOS:  There was the implication made

3 that somehow there must be something nefarious when

4 there's somebody who delivers a box of ballots to a

5 polling location.  And I take exception with that.

6 I don't know about you but I know plenty of

7 instances where there are concerned parents or

8 teachers that go door to door promoting a local

9 bond override election, and they volunteer to take

10 my ballot in; I let them.  There's nothing

11 nefarious about a teacher delivering a box of

12 ballots to a polling location.

13      You know, we talk a lot in this chamber about

14 personal responsibility, and if I want to exercise

15 my personal responsibility and give my ballot to my

16 neighbor or to a teacher or anybody else that I

17 trust to deliver it, that should be my right.  I

18 don't need the government telling me, under the

19 guise of protecting me, that I shouldn't be allowed

20 to exercise my personal responsibility and give my

21 ballot to somebody I trust to deliver to a polling

22 location.
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1      At the end of the day, we have heard time and

2 time and time again there has been no proven

3 situation of voter fraud.  So I won't discuss the

4 intent.  I think we all know.  I think the papers

5 have done a good job of discussing it as well.  And

6 for that reason, I stand in firm opposition of this

7 bill.

8      MR. CHAIRMAN:  Thank you.

9      The Chair recognizes Representative Mach.

10      REP. MACH:  Thank you, Mr. Chair.  I rise to

11 make a comment, please.

12      MR. CHAIRMAN:  Please proceed.

13      REP. MACH:  Thank you.

14      I'm appreciative of Representative Rios for

15 going before me and stating some of the things that

16 I was going to say, but, you know, the simple -- it

17 had been mentioned that there's no reason not to --

18 well, I'm just going to redirect any comments in

19 another way.

20      Simply what this boils down to is that we are

21 criminalizing the act of simply carrying another

22 person's ballot, not fraudulent my altering it,
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1 not, you know, harvesting or whatever kind of

2 activity people believe is happening.

3      The simple act of helping a family friend or a

4 friend or even a stranger to vote, the most

5 essential right that we have in a democracy.  We

6 are making felons of these people.  Class 6 felony

7 entails up to a year of prison and $150,000 fine.

8 It's stunning to me that we are even considering

9 criminalizing, making felons of people who want to

10 carry another person's ballot just to help them

11 vote.

12      And with that, I stand in firm opposition.

13 Thank you.

14      MR. CHAIRMAN:  The Chair recognizes

15 Representative Mesnard.

16      Can somebody wake Mesnard up, please?

17      REP. MESNARD:  Thanks.  Mr. Chairman, I rise

18 to make some comments on this bill.

19      MR. CHAIRMAN:  Please proceed.

20      REP. MESNARD:  Mr. Chairman, I found this

21 conversation interesting to listen to for the last

22 however long it's been.  We had a lengthy
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1 conversation in committee that I would invite

2 members to go back and watch, for those who doubt

3 whether or not this is happening.  We had quite a

4 bit of testimony of people describing situations

5 where voter fraudulent activities were happening.

6 And I just want -- in case -- to give you a taste,

7 I want to read something here.  It was the last

8 time a bill along these lines was proposed.  We had

9 a Maricopa County Elections Director Karen Osborne

10 testifying in committee -- this is before the

11 Senate elections committee at the time -- and she

12 basically said that the equivalent of this bill

13 would help secure ballots.  She noted that some

14 voters, including two people in her office,

15 reported people posing as county elections workers

16 coming to their homes, asking who they voted for

17 and asked to take their early ballots.  This is a

18 problem, Mr. Chairman.  This is a problem.

19      We make it pretty easy to vote.  It used to be

20 you had to go to the polls.  That was -- and then

21 we said, okay, well, if you can't be around or if

22 you're overseas, we allowed absentee ballots.  Now

19-071

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 365 of 3218



Arizona State House of Representatives Session
Conducted on February 4, 2016

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

72

1 we say anybody can get an absentee ballot and they

2 have the better part of four weeks to put their

3 ballot back in the mail and get it in.

4      We even have in our constitution immunity -- I

5 bet a lot of people don't this -- immunity when you

6 go to vote.  When you're going to and from the

7 post -- the same immunity we have when we're in

8 session, the voters of Arizona have when they're

9 going to and from the polls.

10      So we clearly have placed an emphasis on

11 making it easy to vote, but Mr. Chairman, integrity

12 is more important than hyperconvenience.  We've had

13 all these scenarios -- these outrageous, in my

14 opinion, scenarios presented about hypotheticals

15 that could happen out there when we still allow

16 family members and household members and care

17 givers to act on behalf of somebody to get their

18 ballot in if they're able to actually physically

19 put it in the mail themselves.

20      Somebody just testified that it should be your

21 right to turn your ballot over to somebody else

22 because it's personal responsibility.  Well, I have
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1 two responses to that.  What we do at the ballot

2 box affects everybody.  So it isn't just about your

3 personal responsibility because it does impact

4 everybody if there is fraud.  And I doubt that we

5 would go so far as to say it should be my right to

6 turn my vote over to somebody else.  But under that

7 line of thinking, you could.  Here, I can't -- I

8 trust your judgment, you go vote on my behalf.

9 It's my right to vote, I'm turning it over to you.

10 What's wrong with that?

11      Mr. Chairman, this bill about maintaining the

12 integrity of the elections process, because if

13 people lose faith in it, then we have nothing.  And

14 we are starting to have people lose faith in it

15 because they are seeing these sorts of nefarious

16 activities happening, and if we don't step up, then

17 all of us here who are fighting to get people

18 engaged in the process to push back against voter

19 apathy, it's going to be a lost cause because they

20 don't believe in the process that put us here in

21 the first place.

22      So, Mr. Chairman, I rise in support of House
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1 Bill 2023.

2      MR. CHAIRMAN:  Thank you very much.

3      The Chair recognizes Representative Plumlee.

4      REP. PLUMLEE:  Thank you, Mr. Chair.

5      I would like to make a comment, please.

6      MR. CHAIRMAN:  Please proceed.

7      REP. PLUMLEE:  In the testimony in the

8 committee that Representative Mesnard referred to,

9 Representative Clark asked people who were

10 testifying -- and it was made clear that reports of

11 said fraud were hearsay and weren't actually

12 proven.

13      And with that, I rise in opposition to the

14 bill.  Thank you.

15      MR. CHAIRMAN:  Thank you.

16      Is there any further discussion?

17      The Chair recognizes Representative Leach.

18      REP. LEACH:  Thank you, Mr. Chairman.

19      I testified on this bill last year and I --

20      MR. CHAIRMAN:  Do you want to make a comment,

21 Mr. Leach?

22      REP. LEACH:  Yeah, I'm making a comment, thank
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1 you.

2      MR. CHAIRMAN:  Please proceed.

3      REP. LEACH:  I commented last year on this

4 bill on a comment to this one target area again

5 this year, on the fact that there seems to be a

6 belief that there is not voter fraud happening here

7 in Arizona or across our country.  I would argue,

8 with very little research, certainly much less

9 research than you did securing the number of post

10 office boxes in ewe ma county that you could find

11 out all of the fraud cases going back into the 80s.

12 If you want a specific cite, just go to voter fraud

13 in the U.S. documented.

14      Now, we're all on time schedules.  I am not

15 going to go through that, but I can assure you that

16 you'll find voter fraud not just an occasional

17 thing in a few states, but you will find it rampant

18 across our country.

19      This bill, like the one last year, as

20 Representative Mesnard pointed out, is to protect

21 the main thing that we have in this country, and

22 that is the vote and the ballot box.
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1      And with that, Mr. Chairman, I rise in support

2 of HB 2023.

3      MR. CHAIRMAN:  Thank you.

4      Any further discussion?

5      Hearing none, Representative Ugenti-Rita,

6 would you like closing comments?

7      REP. UGENTI-RITA:  Mr. Chair, yes.

8      I just wanted to --

9      MR. CHAIRMAN:  Please proceed.

10      REP. UGENTI-RITA:  Thank you so much,

11 Mr. Chair.

12      You know, we have heard a lot of testimony.

13 We certainly heard a lot of testimony today on the

14 floor as well as in committee.  I have heard from

15 other politicians.  I have heard from those who are

16 in the business of collecting ballots.  I know that

17 Mayor Stanton had a press release on this bill,

18 characterizing it as voter suppression, which I

19 kind of find amusing since he sued to keep the

20 Phoenix and off your elections where you have

21 extremely low turnout, which I think you could

22 characterize as voter suppression.
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1      But what I want to emphasize here is who I

2 didn't hear from or who I haven't heard from are

3 the individuals who rely on someone coming to their

4 door and collecting their ballot.  I think that

5 most people, the average voter, understands the

6 responsibility, they like the fact that they're in

7 control, they want to either engage in -- via the

8 mail or at the poll.

9      We heard a lot of testimony but I didn't hear

10 anything to that effect, and I think that's

11 important because one of the litmus tests I use is

12 what does the public think?

13      I also think a lot of the public thinks this

14 is already something that's prohibited because it's

15 not a natural type of activity.  It's something

16 that doesn't happen in any other kind of

17 occurrence, this idea that you get people coming to

18 your door to collect a ballot.

19      And one other point here -- and I think it's

20 important to clarify.  Fraud is an indirect effect

21 of this.  This deals with the collection of a

22 ballot.  There's also statute addressing fraud.
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1 There's already a statute addressing fraud.  This

2 address the activity of collecting a ballot and it

3 goes to the integrity of the process.

4      And that, I hope you vote yes on the third

5 read.  Thank you.

6      MR. CHAIRMAN:  Thank you.

7      Any further discussion?

8      Hearing none, the question before you is will

9 the Committee of the Whole rise and report,

10 recommend that House Bill 2023 as amended do pass.

11 All those in favor vote aye.

12      VARIOUS:  Aye.

13      MR. CHAIRMAN:  All those opposed, vote nay.

14      VARIOUS:  Nay.

15      MR. CHAIRMAN:  Appears the ayes have it, do

16 have it.  So division is called.

17      All right.  All those in favor of House Bill

18 2023 as amended, please rise and be counted.

19      Please stand still.  They're counting again.

20      Please don't move so that they can get an

21 accurate count.

22      Okay.  All those opposed, please rise.
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1      Members, by your vote of 29 ayes, 22 nays, you

2 have returned House Bill 2023 as amended with a

3 do-pass recommendation.

4      Clerk will need the read bill on the calendar.

5      THE CLERK:  House 2049 (Indiscernible).

6      MR. CHAIRMAN:  The Chair recognizes

7 Representative Stevens.

8      REP. STEVENS:  Thank you, Mr. Chair.

9      I move the Committee of the Whole rise and

10 report.  The recommended House Bill 2049 do pass.

11      MR. CHAIRMAN:  And Mr. Stevens.

12      REP. STEVENS:  Thank you, Mr. Chair.

13      I move my floor amendment to House Bill 2049.

14      MR. CHAIRMAN:  Explanation.

15      REP. STEVENS:  This adds in the counties.

16      MR. CHAIRMAN:  Any further discussion?

17      Hearing none, the question before you is the

18 adoption of the Stevens floor amendment.  All those

19 in favor, vote aye.

20      VARIOUS:  Aye.

21      MR. CHAIRMAN:  Opposed, vote nay.

22      Appears the ayes have it, do have it.  So
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1 ordered.

2      Mr. Stevens.

3      REP. STEVENS:  Thank you, Mr. Chair.  I move

4 the Committee of the Whole rise and report and

5 recommend House Bill 2049 as amended do pass.

6      MR. CHAIRMAN:  Thank you.

7      Any further discussion?

8      Hearing none, the question before you is that

9 when the Committee of the Whole rise and report and

10 recommend House Bill 2049 as amended do pass.

11      All those in favor, vote aye.

12      VARIOUS:  Aye.

13      MR. CHAIRMAN:  Opposed, vote nay.

14      Appears the ayes have it, do it.  So ordered.

15      Clerk will read the last bill on the calendar.

16      THE CLERK:  House 2249.

17      MR. CHAIRMAN:  The Chair recognizes

18 Representative Gray.

19      The Chair recognizes Representative Gray.

20      The Chair recognizes Representative Gray.

21      REP. GRAY:  Mr. Speaker, Mr. Chair, I move

22 that House Bill 2249 be retained on the calendar.

19-080

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 374 of 3218



Arizona State House of Representatives Session
Conducted on February 4, 2016

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

81

1      MR. CHAIRMAN:  Thank you.

2      The question before you is that House Bill

3 2249 be retained on the calendar.

4      All those in favor, vote aye.

5      VARIOUS:  Aye.

6      Opposed, vote nay.

7      VARIOUS:  Nay.

8      MR. CHAIRMAN:  Appears the ayes have it and do

9 have it.  So ordered.

10      The Chair recognizes the majority leader.

11      MAJORITY LEADER MONTENEGRO:  Thank you,

12 Mr. Chairman.  I move that the House rise and

13 report.

14      MR. CHAIRMAN:  The question before you is that

15 the House rise and report.  All those in favor,

16 vote aye.

17      VARIOUS:  Aye.

18      MR. CHAIRMAN:  Opposed, vote nay.

19      Appears the ayes have it, do have it.  So

20 ordered.

21      SPEAKER PRO TEM ROBSON:  Mr. Majority Leader.

22      MAJORITY LEADER MONTENEGRO:  Mr. Speaker Pro
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1 Tem, I move that the report of the Committee of the

2 Whole be adopted and that the bills be properly

3 assigned.

4      SPEAKER PRO TEM ROBSON:  Mr. Clark.

5      REP. CLARK:  Mr. Speaker, I move the portion

6 of the Committee of the Whole report that House

7 Bill 2023 do-pass amended, the amended to include

8 the Clark floor amendment, and I request a roll

9 call vote.

10      SPEAKER PRO TEM ROBSON:  Ms. Rios.

11      REP. RIOS:  I also request a roll call vote.

12      SPEAKER PRO TEM ROBSON:  Thank you.

13      The motion before us is that a portion of the

14 Committee of the Whole report that the House Bill

15 2023 do pass amended -- be amended to include the

16 Clark floor amendment, and a roll call vote has

17 been requested.

18      All those in favor, will vote aye.  All those

19 opposed will vote no.  Do not vote until you hear

20 the bell.

21      We need a louder bell.  Do it again.  One more

22 bell.  One more bell.
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1      Have you-all voted?

2      Mr. Ackerley, how do you vote?

3      Mr. Kern, how do you vote, please?

4      Mr. Larkin, how do you vote, please?

5      The clerk will record the vote.

6      By your vote of 21 ayes, 33 nays, 6 not

7 voting, you have failed to pass the motion.

8      You have heard the motion.  All those in favor

9 signify by saying aye.

10      VARIOUS:  Aye.

11      SPEAKER PRO TEM ROBSON:  All those opposed,

12 nay.

13      VARIOUS:  Nay.

14      SPEAKER PRO TEM ROBSON:  The ayes have it,

15 appear to have it.  So ordered.

16      Disposition of bills, Committee of the Whole.

17      House Bill 2015, House Bill 2023, House Bill

18 2049 as amended refer to engrossing.

19      House Bill 2017, House Bill 2249 retained on

20 the calendar.

21      Mr. Majority Leader.

22      MAJORITY LEADER MONTENEGRO:  Thank you, Mr. --
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1 Speaker Pro Tem, I move that, pursuant to House

2 Rule 32(a), the House temporarily amend House Rule

3 8(c) until 4:15 p.m., Thursday, February 4th, 2016,

4 to allow multiple prime sponsors of a bill

5 regarding joint technical education districts.

6      SPEAKER PRO TEM ROBSON:  Without objection, so

7 ordered.

8       We're going to go to the third reading of

9 bills.

10      (This concludes the above meeting.)

11

12

13

14

15

16

17

18

19

20

21

22
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1                P R O C E E D I N G S

2      CHAIRMAN KAVANAGH:  I call this meeting of the

3 Senate Government Committee to order.  Would the

4 secretary -- motion to approve the minutes.  All in

5 favor of approving the minutes, say aye.

6      The ayes have it.

7      And secretary please note the roll.

8      And let's begin with the Arizona Historical

9 Board appointments.

10      READER:  Mr. Chair, Members, Douglas Hocking

11 has been nominated by the governor to the Arizona

12 Historical Society Board as a Cochise County

13 representative.  The Arizona Historical Society

14 Board members purchase, acquire, preserve,

15 maintain, and publicly exhibit museum objects and

16 historical properties pertaining to the history of

17 Arizona, the West, and the Indian tribes inhabiting

18 the state.

19      Mr. Hocking has an M.A. with honors from the

20 American Military University.  He's a retired Army

21 officer and currently is an author.

22      And with that, I'd be happy to answer any
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1 questions.

2      CHAIRMAN KAVANAGH:  Questions?  No?  All

3 right.  Well, let's go -- is Mr. Hocking here?

4 Come on up and feel free to address the committee.

5      MR. HOCKING:  Okay.  Mr. Chairman, members of

6 the committee, thank you for inviting me here

7 today.  As to my qualifications, for the past two

8 years, I have served on the Southern Chapter Board

9 of the Arizona Historical Society in Tucson.  In

10 that capacity, I pushed to get us to control 1107

11 funds again and to get our 501(c)(3) accounts back

12 under our control.

13      I also chaired the first fundraiser that we

14 had had in a dozen years.  I have served as the

15 sheriff of the Cochise County Trial of the

16 Westerners for the past two years.  We have won

17 international recognition twice with a Heads-up

18 Award for best corral.  I am the current vice

19 president for Arizona of the Southern Trails

20 Chapter of the Oregon/California Trails

21 Association, and in that capacity, I have organized

22 this year's symposium, April 6th through 9th in
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1 Wilcox.  You're all invited, by the way.

2      I have spoken on the Baskam affair.  I am

3 currently putting together a biography of Tom

4 Jefferts. I believe that we have got to go out to

5 the public with history and get them to visit our

6 museums, and that's the best way for us to raise

7 funding.

8      CHAIRMAN KAVANAGH:  Any questions for the

9 applicant?  No?  Okay.

10      SEN. SMITH:  Chairman, I move that the Senate

11 Government Committee recommend to the full Senate

12 of the confirmation of Douglas Hocking to the

13 Arizona Historical Society Board.

14      CHAIRMAN KAVANAGH:  And members, you have

15 heard the motion.  Secretary, please call the roll.

16      READER:  Senator Burges.

17      SEN. BURGES:  Aye.

18      READER:  Senator Contreras.

19      SEN. CONTRERAS:  Aye.

20      READER:  Senator Meza.

21      SEN. MEZA:  Aye.

22      READER:  Senator Quezada.
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1      SEN. QUEZADA:  Aye.

2      READER:  Senator Smith.

3      SEN. SMITH:  Aye.

4      READER:  Senator Allen.

5      (No response.)

6      READER:  Senator Kavanagh.

7      CHAIRMAN KAVANAGH:  Aye.

8      READER:  6 ayes, zero nays, and one not

9 voting.

10      CHAIRMAN KAVANAGH:  Members, by your votes of

11 six ayes, zero nays, one not voting, you have

12 recommended the appointment of Douglas Hocking to

13 the Arizona Historical Society Board to the full

14 Senate.

15      Congratulations.

16      MR. HOCKING:  Mr. Chairman, members of the

17 committee, thank you.

18      CHAIRMAN KAVANAGH:  And we also have Douglas

19 Barlow.

20      READER:  Mr. Chair, members, Douglas Barlow

21 has been nominated by the Governor to the Arizona

22 Historical Society Board as the Greenlee County
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1 representative.  Mr. Barlow attended the University

2 of Arizona and currently is the owner of Rock-a-bye

3 Rocks and Gifts and the founder of the Gila River

4 Birding and Wildlife Trail in Duncan.  And with

5 that, I'd be happy to answer any questions.

6      CHAIRMAN KAVANAGH:  Questions?  None?  Thank

7 you.

8      Mr. Barlow?

9      MR. BARLOW:  Good afternoon, Mr. Chairman,

10 members.  I'm a native Arizonan.  I was born in

11 Greenlee county, in Rancie, was raised in Greenlee

12 County, in Duncan.  After my education, I went off

13 and worked for a corporation for 32 and a half

14 years and retired and moved back to beautiful

15 Duncan, Arizona.

16      In the last 20 years, I have dedicated myself

17 to whatever I could do for the community and the

18 county.  I presently am a member of the

19 Freeport-McMoRan Community Partnership Panel.  I'm

20 a councilman on the town council of Duncan, and my

21 proudest moment is, in 2001, a group of us got

22 together and formed a nonprofit called the Duncan
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1 Pride Society.  And we -- the object -- the mission

2 of that was to preserve and restore Duncan.  We

3 were nothing but a dusty wide spot in the middle of

4 Highway 70, and we have transformed that to a

5 beautiful little community where tourists stop and

6 stay and see our sights.  And our latest endeavor

7 of the Pride Society was, I was a chairman of

8 raising the funds to restore a historical painting

9 in our high school cafeteria which is -- was

10 painted by Hal Empie, a renowned artist who lived

11 in Duncan for 50 years.  And this is the largest

12 mural on canvas -- on a single piece of canvas in

13 the Southwest United States.  It depicts the

14 history of Greenlee county from the conquistadors

15 to the -- 1954 when it was painted.  It hung in the

16 cafeteria, which is not the greatest place for a

17 painting.  But we raised $26,000, which doesn't

18 sound like a lot of money, but in a town of 850

19 people, that's a lot of money.  And we conserved it

20 in 2014 and rededicated it in the fall of 2014.

21      My appointment to this board is something new

22 to me, but I'm looking forward to it.  History has
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1 always been a favorite of mine.  If you have any

2 questions...

3      CHAIRMAN KAVANAGH:  Questions?  No questions.

4 All right.  And I like your donuts also.

5      MR. BARLOW:  We don't have those.

6      CHAIRMAN KAVANAGH:  Okay.

7      SEN. SMITH:  Mr. Chairman, I move that the

8 Senate Government Committee recommend to the full

9 Senate the confirmation of Douglas Barlow to the

10 Arizona Historical Society Board.

11      CHAIRMAN KAVANAGH:  Okay.  Secretary, please

12 call the roll.

13      READER:  Senator Burges.

14      SEN. BURGES:  Aye.

15      READER:  Senator Contreras.

16      SEN. CONTRERAS:  Aye.

17      READER:  Senator Meza.

18      SEN. MEZA:  Aye.

19      READER:  Senator Quezada.

20      SEN. QUEZADA:  Aye.

21      READER:  Senator Smith.

22      SEN. SMITH:  Aye.
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1      READER:  Senator Allen.

2      (No response.)

3      READER:  Senator Kavanagh.

4      SEN. KAVANAGH:  Aye.

5      SECRETARY:  6 ayes, zero nays, one not voting.

6      CHAIRMAN KAVANAGH:  By a vote of 6 ayes, zero

7 nays, zero not voting, you have -- I'm sorry, one

8 not voting, you are recommended, Douglas Barlow's

9 nominations to the full Senate for consideration.

10      Congratulations.

11      MR. BARLOW:  Thank you.

12      CHAIRMAN KAVANAGH:  All right.  So let's begin

13 with 2015.

14      READER:  Mr. Chairman, members, prior to an

15 early ballot being sent, a publicity pamphlet with

16 all the measures and arguments for an election is

17 sent.  If the publicity pamphlet does not go out

18 prior to the early ballot, notice is sent with the

19 early ballot stating when the pamphlet will be

20 delivered.

21      Effective January 1, 2017, HB 2015 requires

22 any contract for publication or mailing of a
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1 pamphlet of an election contain one-cent penalty

2 for each household with a registered voter for each

3 day mailing is delayed prior to the -- paid by the

4 contractor to the office of the officer in charge

5 of the election.  With that, I'm available for

6 questions.

7      CHAIRMAN SMITH:  Questions?  Seeing none.  Is

8 the bill sponsor here?  Presenter Montenegro is not

9 here?  Okay.  We're going to do this on the fly,

10 everybody.  I will serve as the vice-vice chairman

11 right now.

12      And if you've signed in to speak for the

13 bill -- oh, there they are.  We're looking for

14 people who have signed to speak.  The bill sponsor

15 is not here.  There's nobody signed in to speak.

16      Any final discussion?  Any initial discussion?

17      All right.  Secretary please call the roll.

18      Oh, I'm sorry, let's move 2015.

19      SEN. ALLEN:  Mr. Chairman, I move that house

20 bill 2015, a do-pass recommendation.

21      CHAIRMAN KAVANAGH:  Okay.  Secretary, let's

22 call the roll.
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1      READER:  Senator Burges.

2      SEN. BURGES:  Aye.

3      READER:  Senator Contreras.

4      SEN. CONTRERAS:  Aye.

5      READER:  Senator Meza.

6      SEN. MEZA:  Aye.

7      READER:  Senator Quezada.

8      SEN. QUEZADA:  Aye.

9      READER:  Senator Smith.

10      SEN. SMITH:  Aye.

11      READER:  Senator Kavanagh.

12      CHAIRMAN KAVANAGH:  Aye.

13      READER:  7 ayes, zero nays, zero not voting.

14      CHAIRMAN KAVANAGH:  Members, you voted 7 ayes,

15 zero nays, zero not voting.  You have passed the

16 House Bill 2447 with a do-pass recommendation.  I'm

17 sorry, 2015.

18      Speaking of 2447, we'll be holding 2447.

19      All right.  2017.

20      READER:  Mr. Chair and members, statute

21 outlines various crimes involving elections and

22 crimes against the elector franchise.  The
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1 penalties apply to any general, primary or special

2 election or to any election called by a board of

3 supervisors.  House Bill 2017 makes it a class 2

4 misdemeanor to intentionally obscure any political

5 sign and expands the period of applicability to be

6 86 days before the primary election date.  However,

7 this does not apply to signs without a required

8 disclosure statement.  With that, I'm available for

9 questions.

10      CHAIRMAN KAVANAGH:  Questions?  Okay.  None.

11      Request to speak?

12      Yeah, Leonard Clark.  All right.  If you would

13 explain your neutrality, we'd appreciate it.

14      MR. CLARK:  Thank you, Chair.  I really do

15 want to -- please excuse me on that.  I will change

16 it to yes.  I was just looking at it.

17      This is pretty reasonable and in all my years,

18 the last 20 years, since 1998, running myself as a

19 candidate, a precinct committee person, I have seen

20 shenanigans in both parties, and I think this is

21 good because, you know, there's mysterious signs

22 being chopped in half and other signs being
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1 obscured, and it's not right.  It's not good for

2 democracy.  So I support this, and I'm glad you

3 guys are working together to do this.  Thank you

4 very much.

5      CHAIRMAN KAVANAGH:  Okay.  Leonard Clark votes

6 yes.

7      MS. SECRETARY:  I think that's the only one

8 that wanted to speak, yes.

9      CHAIRMAN KAVANAGH:  All right.  Any final

10 discussion?

11      Secretary please call the roll.  Oh, I'm

12 sorry, move the bill.

13      SEN. ALLEN:  Yes, Mr. Chairman, I move that

14 House Bill 2017 a do-pass.

15      CHAIRMAN KAVANAGH:  Okay.  And let's call the

16 roll.

17      READER:  Senator Burges.

18      SEN. BURGES:  Aye.

19      READER:  Senator Contreras.

20      SEN. CONTRERAS:  Aye.

21      READER:  Senator Meza.

22      SEN. MEZA:  Aye.
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1      READER:  Senator Quezada.

2      SEN. QUEZADA:  Aye.

3      READER:  Senator Smith.

4      SEN. SMITH:  Aye.

5      READER:  Senator Allen.

6      SEN. ALLEN:  Aye.

7      READER:  Senator Kavanagh.

8      CHAIRMAN KAVANAGH:  Aye.

9      READER:  7 ayes, zero nays, zero not voting.

10      CHAIRMAN KAVANAGH:  By your vote of 7 ayes,

11 zero nays, zero not voting, you have passed House

12 Bill 2017 with a do-pass recommendation.

13      All right.  Moving along.  Let's go to

14 continuing along with Stephens Day.  Let's do 2047.

15      READER:  Mr. Chairman, members, HB 2047

16 requires the Secretary of State to allow for online

17 application forms to register, renew, and submit

18 for a trademark or service mark, name, title or

19 designation to begin on January 1st, 2017.  With

20 that, I'd be happy to answer any questions.

21      CHAIRMAN KAVANAGH:  Questions?  All right.

22      Request to speak?
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1      SEN. ALLEN:  We only have one.  That's

2 Leonard.  He's neutral.

3      CHAIRMAN KAVANAGH:  Okay.

4      SEN. ALLEN:  Gary Taylor is for the bill but

5 does not wish to speak.  He's with the Arizona

6 Chamber of Commerce.

7      CHAIRMAN KAVANAGH:  All right.  Leonard, do

8 you want to discuss why you're either way on this?

9      MR. CLARK:  Thank you so much, Chair.  My name

10 is Leonard Clark, born right here in Phoenix.  And

11 the reason I'm now changing to "for it" is for the

12 fact that this -- I'm hoping you guys will the

13 example of this bill and maybe, you know, think

14 that we could do this with those politicians in

15 Washington, because why can't we do our votes from

16 here?  Why don't we use the Internet?  We don't

17 have to be separated anymore.  We can keep our

18 politicians right here.

19      Any ways, a little bit off base there, not

20 germane, but make everything, use the Internet.

21      CHAIRMAN KAVANAGH:  We don't require

22 germaneness here.
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1      MR. CLARK:  Thank you very much, Chair.

2      CHAIRMAN KAVANAGH:  You're easily swayed,

3 Leonard.  You're a role model for our democrats.

4      All right.  Any final discussion?

5      Have we moved the bill yet?  All right.  Let's

6 move it.

7      SEN. ALLEN:  Mr. Chairman, I move House Bill

8 2047 be it with a do-pass recommendation.

9      CHAIRMAN KAVANAGH:  Okay.  Secretary, please

10 call the role.

11      READER:  Senator Burges.

12      SEN. BURGES:  Aye.

13      READER:  Senator Contreras.

14      SEN. CONTRERAS:  Aye.

15      READER:  Senator Meza.

16      SEN. MEZA:  Aye.

17      READER:  Senator Quezada.

18      SEN. QUEZADA:  Aye.

19      READER:  Senator Smith.

20      SEN. SMITH:  Aye.

21      READER:  Senator Allen.

22      SEN. ALLEN:  Aye.
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1      READER:  Senator Kavanagh.

2      CHAIRMAN KAVANAGH:  Aye.

3      READER:  7 ayes, zero nays, zero not voting.

4      CHAIRMAN KAVANAGH:  Members, by your vote of 7

5 ayes, zero nays, zero not voting, you have passed

6 House Bill 2017 with a do-pass recommendation.

7      And 2049?  We just did 2407, right?

8      ATTORNEY 2:  2049.

9      CHAIRMAN KAVANAGH:  Okay.  Pass.  2407 passed

10 unanimously, do-pass.

11      2049.

12      READER:  Mr. Chairman, members, HB2049

13 requires the Secretary of State to provide an

14 online system to collect nomination petition

15 signatures for candidates who run for city, town,

16 county, or precinct community man office to go into

17 effect on January 1st, 2017.  And with that, I'd be

18 happy to answer any questions.

19      CHAIRMAN KAVANAGH:  Questions?

20      SEN. SMITH:  So -- I just missed that.  Does

21 that mean that basically any office holder or

22 office seeker can collect their signatures online
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1 now?

2      READER:  It -- Mr. Chair, Senator Smith, it

3 appears, as long as they're running for a city,

4 town, county, or precinct --

5      CHAIRMAN KAVANAGH:  And to that point, I don't

6 know if "collect" is the right word.  It's the same

7 with legislative races now.  When people go to the

8 site, for whatever reason, they can click and sign

9 your petition electronically.

10      SEN. SMITH:  And so, Mr. Chairman, and so is

11 it the same 50 percent only threshold that they're

12 allowed to collect for their --

13      READER:  Mr. Chairman, Senator Smith, but they

14 would be permitted to collect 100 percent of their

15 signatures.

16      SEN. SMITH:  And legislators still are not?

17 Is legislative still at 50 percent?

18      READER:  Mr. Chair, Senator Smith, I believe

19 so.  I have not seen a change on that.

20      CHAIRMAN KAVANAGH:  Oh, all I can say is I

21 don't think I have even ever heard of a legislators

22 getting more than 30 or 40 signatures, so I'm not
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1 too worried about 50 percent.  Do you get any more

2 than that?

3      SEN. SMITH:  Of course I did.  Take lessons.

4      Thank you.

5      SEN. ALLEN:  Are you ready?

6      SEN. SMITH:  I'm not sure why it's good for

7 city and not good for everybody.

8      CHAIRMAN KAVANAGH:  We can change ours.

9      SEN. SMITH:  Do we need an amendment?

10      CHAIRMAN KAVANAGH:  I don't know.  You can ask

11 a question if it's germane for a floor amendment.

12 I don't know if it is or not.  I don't care.  I'm

13 good.

14      All right.  Let's move the bill.  Oh, I'm

15 sorry, request to speak.

16      SEN ALLEN:  Only Eric Spencer, if necessary,

17 for the bill.

18      CHAIRMAN KAVANAGH:  Okay.

19      SEN. ALLEN:  He says no.  So we're done.

20      CHAIRMAN KAVANAGH:  Okay.  And we got one for

21 the bill not wishing to speak.  We'll note that.

22      Okay.  Let's move the bill then.
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1      SEN. ALLEN:  Okay.  Mr. Chairman, I move House

2 Bill 2049 with a do-pass recommendation.

3      CHAIRMAN KAVANAGH:  Okay.  Secretary call the

4 roll.

5      READER:  Senator Burges.

6      SEN. BURGES:  Aye.

7      READER:  Senator Contreras.

8      SEN. CONTRERAS:  Aye.

9      READER:  Senator Meza.

10      SEN. MEZA:  Aye.

11      READER:  Senator Quezada.

12      SEN. QUEZADA:  Aye.

13      READER:  Senator Smith.

14      SEN. SMITH:  Aye.

15      READER:  Senator Allen.

16      SEN. ALLEN:  Aye.

17      READER:  Senator Kavanagh.

18      CHAIRMAN KAVANAGH:  Aye.

19      READER:  7 ayes, zero nays, zero not voting.

20      CHAIRMAN KAVANAGH:  Members, by your vote of 7

21 ayes, zero nays, zero not voting, you have given

22 House Bill 2049 a do-pass recommendation.
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1      Okay.  Hold on a minute.

2      Representative Ugenti is texting me from the

3 second row.  Okay.  Hold on.

4      All right.  We're going to do -- where are we?

5      SEN. ALLEN:  2023.

6      CHAIRMAN KAVANAGH:  Let's do 2084.

7      READER:  Mr. Chairman, members, HB 2084

8 requires the Department of Health Services to

9 annually provide the Secretary of State access to

10 their death records database.  And with that, I'd

11 be happy to answer any questions.

12      CHAIRMAN KAVANAGH:  Questions?  No?  Okay.

13      SEN. SMITH:  Steven's calendar continues?

14      CHAIRMAN KAVANAGH:  Yes.  Okay.  Request to

15 speak?

16      SEN. ALLEN:  A lot, compound to what's been

17 there before.  Let's see.  Yes.  Sharon Whitacre,

18 Arizona Department of Health Services.

19      CHAIRMAN KAVANAGH:  Okay.  Neutral.

20      MS. WHITACRE:  Good afternoon.  For the

21 record, Shannon Whitacre with the Department of

22 Health Services.  The House did that to me also.
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1 No worries, absolutely.

2      So ADH -- our ADH is neutral on the bill at

3 this time.  The sponsor has agreed to a floor

4 amendment.  The amendment will expand the monthly

5 records to include all death records of all ages

6 and has ADH as annually providing a data dump with

7 historical electronic death records.  Those

8 electronic death records started in 2008.  So

9 moving forward, we'll provide annually all the

10 records from 2008 to whatever that year is, year to

11 date.

12      We thank the sponsor -- I don't know if he's

13 here -- for working on the amendment with us, and

14 with that, I'm available for any questions.

15      CHAIRMAN KAVANAGH:  Questions?  None.  Thank

16 you.

17      We have one more.

18      SEN. ALLEN:  Yes, Leonard Clark.  Neutral.

19      CHAIRMAN KAVANAGH:  Leonard, you're neutral.

20 Have you flipped again?  Still neutral?  Okay.  All

21 right.  That's good.  Don't let anybody sway you.

22      SEN. ALLEN:  Troy Anderson, Arizona Alliance
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1 for Retired Americans, for.

2      CHAIRMAN KAVANAGH:  He's not here?  Oh, okay.

3      SEN. ALLEN:  Troy.  I said it --

4      CHAIRMAN KAVANAGH:  Tory.

5      SEN. ALLEN:  Tory.

6      MS. ANDERSON:  Thank you.  Hi.

7      CHAIRMAN KAVANAGH:  How long have you been

8 retired?

9      MS. ANDERSON:  Thank you, Chairwoman -- or

10 sorry.  I am just wearing orange today and very

11 happy to be so.

12      Anyway, for the record, my name is Tory

13 Anderson.  I'm the executive director of the

14 Arizona Alliance for Retired --

15      CHAIRMAN KAVANAGH:  For the record, chairman.

16      MS. ANDERSON:  Chairman.  Thank you.

17      CHAIRMAN KAVANAGH:  That was the bill last

18 year.

19      MS. ANDERSON:  Thank you.  Well, I identify

20 with the other orange.  Anyway, orange is a great

21 color, and today is the MS Day, I noticed.

22      So anyway, Mr. Chairman, members of the
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1 committee, for the record, I'm Tory Anderson.  I am

2 the executive director of the Arizona Alliance for

3 Retired Americans.  We are 44,000 members and

4 growing throughout the state of Arizona, and I am

5 not retired, but I have been in this capacity for

6 six years.

7      I just wanted to say that I briefly looked at

8 this bill today, and I actually do support this

9 bill because we do a lot of work the voter rolls

10 and retirees and making phone calls, and I can tell

11 you the worst thing in the world is to call someone

12 and to ask to speak to whomever and, you know,

13 they -- to be told that the person is deceased.  It

14 just brings up a lot of heartache.  So if this

15 helps with that problem, we support that 100

16 percent.  Thank you.

17      CHAIRMAN KAVANAGH:  Okay.  Eric Spencer, if

18 necessary?  Okay.  And we'll just note the other

19 people.

20      Let's move the bill.

21      SEN. ALLEN:  Okay.  Mr. Chairman, I move House

22 Bill 2084 with a do-pass recommendation.
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1      CHAIRMAN KAVANAGH:  Okay.  Final discussion?

2 None.

3      Roll call, please.

4      READER:  Senator Burges.

5      SEN. BURGES:  Aye.

6      READER:  Senator Contreras.

7      SEN. CONTRERAS:  Aye.

8      READER:  Senator Meza.

9      SEN. MEZA:  Aye.

10      READER:  Senator Quezada.

11      SEN. QUEZADA:  Aye.

12      READER:  Senator Smith.

13      SEN. SMITH:  Aye.

14      READER:  Senator Allen.

15      SEN. ALLEN:  Aye.

16      READER:  Senator Kavanagh.

17      CHAIRMAN KAVANAGH:  Aye.

18      READER:  7 ayes, zero nays, zero not voting.

19      CHAIRMAN KAVANAGH:  Members, by your vote of 7

20 ayes, zero nays, zero not voting, you have given

21 House Bill 2084 a do-pass recommendation.

22      So now we'll go to House Bill 2023.
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1      READER:  Mr. Chair, members, House Bill 2023

2 makes it a Class 6 felony for a person to knowingly

3 collect early ballots from another person unless

4 the person is engaged in official duties and is an

5 election official, a United States Postal Service

6 worker, or other persons authorized to carry mail,

7 an election that's in a special taxing district,

8 servicing agricultural lands or crops, caregivers

9 who provide medical or healthcare assistance to the

10 voter, a family member, or a member of the same

11 household.

12      Mr. Chair, there is one amendment.  Would you

13 like me to explain?

14      CHAIRMAN KAVANAGH:  Yes.

15      READER:  The two-page amendment in Senator

16 Quezada's name dated February 23rd, 2016, at 11:39

17 a.m., makes it a felony if a person collects early

18 ballots without providing the early -- the early

19 ballot voter with a receipt.  It creates a receipt

20 form and creates exceptions for when a receipt is

21 not required.  And I'm available for questions.

22      CHAIRMAN KAVANAGH:  And the exceptions?
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1      READER:  The exceptions are --

2      CHAIRMAN KAVANAGH:  A person that has a pulse.

3      READER:  An election of -- an elected

4 official.  So United States Postal Service worker

5 or any other person that's allowed to transmit mail

6 throughout the United States; a candidate who

7 collects fewer than 10 early voter ballots; or

8 someone that's a candidate for legislature; a

9 person who is related to the voter by blood,

10 marriage, or adoption or legal guardianship; a

11 person that resides with the voter or -- and those

12 are the options.

13      CHAIRMAN KAVANAGH:  Okay.  What was the one

14 about a person -- there was kind of a general one

15 in there.  A person able to carry a ballot?  What

16 was that?

17      READER:  Oh, so if it's fewer than 10 early

18 voted ballots.

19      CHAIRMAN KAVANAGH:  There was one in the first

20 ones you said.

21      READER:  Okay.  So an elected official, United

22 States Postal Service, or someone who is allowed by
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1 law to transmit mail.

2      CHAIRMAN KAVANAGH:  Okay.  So like a contract

3 federal mail carrier.

4      READER:  I think probably like a FedEx --

5      SEN. SMITH:  UPS.

6      READER:  -- or UPS, yeah.

7      CHAIRMAN KAVANAGH:  Okay.  All right.  Thank

8 you.  Any questions?  No?  Okay.

9      A question for Senator Quezada:  Was this

10 amendment discussed with the sponsor?

11      SEN. QUEZADA:  Mr. Chair, it was not discussed

12 with the sponsor, but it is the exact same bill

13 that this committee passed nearly unanimous last

14 week in Senate Rule 1519.  And so seeings as how

15 that approach seemed to address the exact same

16 issue, I thought this committee might be favorable

17 of doing the same thing with this one and make

18 everything all solid, united, and aligned.

19      CHAIRMAN KAVANAGH:  1519 moved out of the

20 committee.

21      SEN. QUEZADA:  It did.

22      CHAIRMAN KAVANAGH:  Oh, so this is kind of
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1 the --

2      SEN. SMITH:  Sister.

3      CHAIRMAN KAVANAGH:  A repetition of the --

4      SEN. QUEZADA:  Right.

5      CHAIRMAN KAVANAGH:  Redundancy, however you

6 want to rephrase it.  Okay.

7      We have the sponsor here, Representative

8 Ugenti-Rita.

9      REP. UGENTI-RITA:  Thank you so much.  Thank

10 you, committee and Mr. Chairman.  Yeah, so this

11 bill obviously got out of the House.  There's quite

12 a bit of testimony.  Simply, it prohibits the

13 collection of ballots by other people, which I

14 think is important to maintaining integrity in our

15 electoral process.  To the extent that we can limit

16 fraud we should to ensure voters have confidence in

17 our system.  Very straightforward.

18      I, of course, always appreciate our friends on

19 the other side of the aisle coming up with ideas,

20 however, the amendment -- well, I know you -- it

21 probably comes from a well-intended, I oppose and

22 would respectfully ask that it not be included on
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1 my bill.

2      With that, I'll open it up for any kind of

3 questions or comments.

4      CHAIRMAN KAVANAGH:  Questions?  Yes, Senator

5 Meza.

6      SEN. MEZA: Mr. Chairman, thank you.

7 Representative Ugenti, what does California do, or

8 New York, in this arena?

9      REP. UGENTI-RITA:  I don't know what --

10 Mr. Chairman, Senator, I don't know what New York

11 does.  It's my understanding that California does

12 address it in some kind of way, some kind of

13 prohibition, and I think that maybe Mr. Spencer

14 could answer your question a little bit more

15 technically.  Yes.  So if you don't mind, when he's

16 up, maybe he could tackle that.

17      CHAIRMAN KAVANAGH:  All right.  Thanks.

18      REP. UGENTI-RITA:  Good question.  And those

19 aren't the only two states that do it -- that do

20 attempt to address this issue and maybe you guys

21 can get into that as well.  I think there's around

22 13 or something -- members, yes.
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1      CHAIRMAN KAVANAGH:  Okay.  Any questions?

2      Thank you.  Yes, I'm sorry, other questions.

3      SEN. QUEZADA:  Thank you, Mr. Chair,

4 Representative Ugenti-Rita.  I'm curious; you

5 mentioned the point of this bill being to protect

6 voter integrity and eliminate fraud, yet in the

7 bill, there's an exception for special taxing

8 districts, pursuant to Title 48, so agricultural

9 lands, crops, those elections.  Are we not

10 concerned with voter fraud or election integrity in

11 those elections or...

12      REP. UGENTI-RITA:  You know, Mr. Chairman,

13 Senator, this is often an exception for these

14 taxing districts.  They're very unique in their

15 make up and it made sense to provide them with an

16 exemption.  We also have exceptions for a family

17 member, a household member, or a caregiver as well.

18 These were also areas where people thought it made

19 sense to exempt them from being prohibited to

20 collect ballots.

21      SEN. QUEZADA:  Mr. Chair, Representative --

22      REP. UGENTI-RITA:  Ugenti-Rita.
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1      SEN. QUEZADA:  I apologize.

2      REP. UGENTI-RITA:  That's okay.  That's okay.

3      SEN. QUEZADA:  It's easy to mess that up.

4      REP. UGENTI-RITA:  It is.  It is.

5      SEN. QUEZADA:  So, representative, I fail to

6 see how the exemptions for the family members and

7 the mail carriers, those make sense clearly, but

8 the exemption for an entire election, why is that

9 election different than any other election?  And I

10 would assume if there's fraud in collecting

11 ballots, why would you allow for ballots to be

12 collected in one election and not allow ballots to

13 be collected in another election?

14      REP. UGENTI-RITA:  Mr. Chair, Senator, you

15 know, this, again, it was my understanding in the

16 way it kind of came to me that this is a very

17 unique situation with how they vote.  If you want

18 to take -- let me tell you this one.  If you want

19 to take that out and this body wants to vote with

20 it with just the exceptions that I had in the

21 original bill, go right ahead.

22      SEN. QUEZADA:  Okay.
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1      REP. UGENTI-RITA:  I'm not that -- you know,

2 I'm going it to accommodate as many concerns as I

3 can to try to find some balance, but if you would

4 prefer to have a little bit stricter version, my

5 original version that just exempted family members,

6 household members, and caregivers, I'm open to

7 that.  I was trying to be considerate of these

8 taxing districts being very unique, I said, in

9 their make up and nature and lended them, you know,

10 an exception but...

11      SEN. QUEZADA:  Fair enough.

12      Mr. Chairman, I guess, the next question --

13 and I -- I would thank you for kind of taking that

14 position.  I think it's kind of a contradictory to

15 have both of these excepted, but if you're willing

16 to look at that, then great.

17      But I get back to the original, the substance

18 of the underlying bill and I wonder, again, we -- I

19 mean, we have kind of gone back and forth with this

20 over the last few years, and I think it's pretty

21 well-established that there haven't been any

22 legitimate or proven cases of fraud at all.
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1 There's a lot of suspicion, a lot of fear.

2      So are we -- so is the effort here to address

3 the fear that there might be fraud out there or the

4 suspicion that there might be fraud out there, or

5 has there been any legitimate cases that have been

6 prosecuted to this point that we can say this for

7 sure is happening and this is why the bill is

8 necessary?

9      REP. UGENTI-RITA:  Mr. Chairman, Senator, I

10 think it helps deter people from committing ballot

11 fraud because it limits the opportunity of someone

12 to be in possession of somebody else's ballot.

13 Statute already addresses ballot fraud.  It's all

14 over the place.  So it is a legitimate thing and

15 it's addressed in statute.

16      This simply prohibits the literal passing of

17 one person's, you know, ballot to another.  That

18 action in and of itself is not one that's, you

19 know, of best practices; is not one that is in

20 concert with an election -- an electoral process

21 that has integrity because it is ripe to be taken

22 advantage of, whether it be accidental or
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1 inadvertent.  And I think limiting it is

2 appropriate.

3      SEN. QUEZADA:  So Mr. Chair, Representative,

4 so the answer then is no, there are not any

5 substantive situations that we can point to and say

6 this has happened.  You're saying it's a preventive

7 measure to prevent it from happening because

8 there's a possibility that it might happen?

9      REP UGENTI-RITA:  Right.  Mr. Chairman,

10 Senator, yeah, being in possession of another

11 person's ballot can lead to fraud.  Again, this

12 doesn't -- there's not fraud in this bill.  It

13 doesn't directly address fraud.  It almost

14 indirectly addresses it.

15      Again, fraud, ballot fraud, electoral fraud,

16 is already addressed all over this, you know,

17 statute.

18      SEN. QUEZADA:  It doesn't address fraud then.

19      REP. UGENTI-RITA:  Indirectly.  Indirectly.

20 But not -- not directly because it prohibits the

21 ability from one person to collect somebody else's

22 ballot.  It can lead -- it could lead to fraud.
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1 It's not -- let me ask you this:  Why do you think

2 you need it?

3      SEN. QUEZADA:  Well, Mr. Chair,

4 Representative, I think there's a very good answer

5 to that, and that is we have seen the volunteers

6 that have collected those ballots, those boxes of

7 ballots, and there's videos where people say that's

8 a bad thing, ballots being turned in to the county

9 recorders, so those are votes that would be counted

10 that otherwise would not have been counted,

11 hundreds of thousands of ballots, tens of thousands

12 of ballots that otherwise would not be counted,

13 those are actual votes.  Those are people's votes

14 who would have -- who wanted their votes to be

15 cast, want their vote to be counted, and because

16 they missed a deadline, because they don't have

17 transportation, because for whatever reason, they

18 got lazy and forgot to mail in their ballot, they

19 still want that vote to be counted.

20      And in that window between the time when you

21 mail a ballot and you go to the ballot box and drop

22 it off to vote that day, there's an opportunity for
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1 that ballot to still leave the voter's hands and

2 get to the county recorder's office so that the

3 vote can be counted.

4      SEN. ALLEN:  Can I make a point to that?

5 Could I, Mr. Chairman?

6      CHAIRMAN KAVANAGH:  Go ahead.

7      SEN. ALLEN:  Thank you, Mr. Chairman.

8      Well, Senator, do you have volunteers go out

9 and collect these people's mail every day because,

10 for some reason, they're not capable of sending in

11 their bills or sending letters to grandma or

12 whatever they're doing every day with their mail?

13 Or do you feel that, in this particular situation,

14 they're not capable of mailing in their ballot.

15      SEN. QUEZADA:  Mr. Chair, Senator Allen, I

16 think to that point I would say that a person's

17 vote is a much different comparison to someone's

18 credit card bill or someone's letter to their

19 grandmother.  I would say a vote is of the primary

20 importance and of the primary value that, yeah, we

21 should have volunteers out there making sure that

22 person's vote is counted.
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1      And what this process of these volunteers

2 enter into is it is a process to ensure votes are

3 counted.  And when -- and so my question back to

4 the representative is, Have we done a comparison?

5 Have we done a study to see the -- looked at

6 numbers and said the instances of possible fraud,

7 if any, which I -- again, we haven't seen any so

8 far -- the votes that we may be saving because of a

9 fraudulent vote and compare that number to the

10 numbers of votes that would not have been counted

11 if their ballot had not been collected and turned

12 in and judge those to see which one is more -- or

13 which one is less and one which is less valuable.

14      REP. UGENTI-RITA:  Mr. Chairman, Senator, you

15 know, with some of your comments, you're presuming

16 that if they didn't -- if someone didn't knock on

17 their door and take their ballot in, they wouldn't

18 somehow get their ballot in.  I have a disconnect

19 with that, because we're talking about individuals

20 that have made an effort to already ask and request

21 that their ballot be mailed to them.

22      So to all of a sudden have this assumption
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1 that they're going to have trouble now mailing it

2 back out or getting it back into the mailbox, they

3 have engaged in this process.  They want to vote by

4 mail.  Nobody is forcing them to vote by mail.

5 These are individuals that prefer to vote by mail.

6 They have asked that a ballot be sent, and I think

7 logic would tell you that they are perfectly

8 capable and understand that, in order to then get

9 their ballot in, they need to put it back into the

10 mailbox or drop it off, you know, at a site, which

11 they can do.

12      They have got 20, 28 days to do that.  Lots of

13 opportunities.  They can probably -- they can put

14 it in the mailbox.  They can drop it off at an

15 election site the day of.  I believe they could

16 even drop it off at their city hall.  I know that

17 some city halls have voting available.  There's

18 lots of opportunities for these individuals to get

19 their ballot to either -- to a mailbox within a

20 large allotted time period, and this is how they

21 have chosen to participate in the electoral

22 process.
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1      SEN. QUEZADA:  So Mr. Chair, just to end this

2 questioning, so the answer then is no, we have not

3 considered how many of those votes would be lost or

4 uncounted versus a small number of potential

5 instances of fraud that we have imagined or suspect

6 might be out there?

7      REP. UGENTI-RITA:  Mr. Chairman, Senator, I

8 don't know how you would quantify lost or -- what

9 was the other one?  Lost or not counted?

10      SEN. QUEZADA:  Yeah.  I'd say that's a lost

11 vote, yeah.

12      REP. UGENTI-RITA:  Because -- because someone

13 didn't knock on their door?

14      SEN. QUEZADA:  Because their ballot didn't

15 make it to the county recorder's office.

16      REP. UGENTI-RITA:  And Mr. Chairman, senator,

17 why?  Because somebody didn't knock on their door

18 and collect it?

19      SEN. QUEZADA:  That's one good reason, yeah,

20 absolutely.  If a voter -- and I have talked to

21 many voters.  I was just out knocking on doors this

22 past weekend when they tell me that, yeah, you
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1 know, when I'm a voter, when I'm working two jobs

2 and I miss the deadline to send -- to put my ballot

3 back in the mail, because I'm still receiving mail

4 from both sides of the aisle, both sides of the

5 candidates, I'm trying to make an informed decision

6 about who to vote for, and I wait until -- I wait a

7 day extra and I know -- and I'm being notified now

8 that if you put your ballot in the mail today, it

9 is going to arrive at the county recorder's office

10 too late.  Your vote will not be counted.

11      So I have -- I'm working two jobs, I've got

12 five kids, I have got, you know, a life of my own,

13 and here I am with a situation where I don't

14 necessarily have the time, the transportation, the

15 resources to ensure that my ballot gets -- that I

16 can travel down to the city hall, travel down to

17 the county recorder's office, travel down to the

18 nearest post office or mailbox, because not every

19 residence has a mailbox where you can simply drop

20 your letter in and mail it.  Sometimes you have to

21 drive to another location in order to mail out, and

22 that's not as accessible to every neighborhood as
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1 it is in other neighborhoods.  And I understand, in

2 your neighborhood, that might be very simple.  You

3 walk outside your door and you put it in your box.

4 That's not like -- that's not the case in every

5 neighborhood, where you may have to actually travel

6 in order to mail out mail.

7      And so I have had voters tell me all the time,

8 yeah, it happens to me quite often where I want to

9 make an informed decision, I miss the deadline, and

10 I want my vote to be counted, so I trust volunteers

11 who I have developed a relationship with over -- or

12 a period of years to ensure that my ballot gets

13 from my home to the county recorder's office, that

14 my vote will be counted.

15      CHAIRMAN KAVANAGH:  Okay.  Any other -- yes,

16 Senator Smith.

17      SEN. SMITH:  Thank you, Mr. Chairman.

18      Representative Ugenti-Rita, how is this

19 enforced?

20      REP. UGENTI-RITA:  Mr. Chairman, this would be

21 something that's -- that you would bring -- that

22 the AG's office, your county official would take
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1 up, depending on the evidence, depending on the

2 evidence that they have, and they could -- they

3 would make a determination at that point if they

4 wanted to go -- if they wanted to pursue something,

5 if they wanted to plea it down.

6      SEN. SMITH:  More specifically, Mr. Chairman,

7 if somebody -- if a caregiver takes their and their

8 caregivee's ballot to a voting precinct and drops

9 them off, is it incumbent upon the polling person

10 to say, Hey, wait a minute, are you a caregiver?

11 Are you a family member?  Are you in their own

12 house?  How does that person know that they should

13 be accepting them?

14      REP. UGENTI-RITA:  The bill -- Mr. Chairman,

15 Senator Smith, the bill doesn't mandate that a

16 county recorder or any elected official come up

17 with a registration or document --

18      SEN. SMITH:  Mr. Chairman -- and I understand

19 that, so that's my first question: How is it even

20 enforced?  What is preventing somebody today just

21 to keep taking them because --

22      REP. UGENTI-RITA:  Well --
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1      SEN. SMITH:  How do you enforce it?

2      REP. UGENTI-RITA:  Well, I mean, Mr. Chairman,

3 Representative -- or Senator Smith, it could be

4 someone else who notices some deceptive behavior

5 that tips off law enforcement.  There could be a

6 lot of mechanisms, but there's no -- there's

7 nothing in the bill that mandates that the county

8 do anything.  I mean, it may be difficult.  It may

9 be difficult to enforce.  I mean, and we can look

10 at enforcement mechanisms, but it may be --

11      SEN. SMITH:  You know, Mr. Chairman, to me it

12 sounds it's incredibly difficult because if -- if

13 somehow we're able to witness somebody taking

14 somebody's ballot and if I called law enforcement

15 and said, Hey, I think there's a new law that says

16 you can't do that, go check them out.  If it's the

17 night of the election and the precinct closes at

18 7:00 and the person's walking in and the police

19 officer stops the person, just going on this

20 hypothetical, and says, Hey, whose ballots do you

21 have there?  Oh, they're my family members.  Prove

22 it.
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1      Are they supposed to then show documentation

2 to say I actually live in this home and can that

3 officer -- again, going on this hypothetic -- stop

4 that person from walking into the voting booth?

5 They would want to vote.

6      And so, like -- and, again, I just want you to

7 walk through this.

8      REP. UGENTI-RITA:  Yeah.

9      SEN. SMITH:  How does that even happen?

10 Because either the voting/polling person or an

11 officer or somebody is going to talk to that

12 person, Whose is that?  And at some point in time,

13 they're going to have to prove I'm the caregiver.

14 Well, prove it.  How do they prove it?

15      REP. UGENTI-RITA:  Well, Mr. Chairman,

16 caregiver I believe, is defined, and it's an

17 actual --

18      SEN. SMITH:  But how do they prove that to an

19 officer or to the polling person?

20      REP. UGENTI-RITA:  Well, I mean, I think,

21 Mr. Chairman, Senator, with many things, an officer

22 probably first looks to see if you have kind of a
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1 plausible or reasonable explanation, and they'll

2 make a consideration if they want to address that

3 or proceed any further, if they want to ask for

4 information or documentation.  That would be to

5 their discretion depending on whatever situation is

6 in front of them.

7      You know, you're talking about the caregiver

8 or the family member, it's really designed for

9 the -- you're in the business of collecting

10 ballots, and I think that that would probably look

11 rather obvious.  And at that point, you could alert

12 the police, and at that point, they would use their

13 judgment and seek out the kind of information that

14 they think they need in order to file a charge.

15      CHAIRMAN KAVANAGH:  Just to the point, let's

16 not lose track of what the bill actually does.

17      REP. UGENTI-RITA:  Yeah.

18      CHAIRMAN KAVANAGH:  The gist of this bill is

19 that if you collect an early ballot from somebody,

20 you have to give them a receipt unless you belong

21 to one of the categories listed.  What am I looking

22 at?
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1      REP. UGENTI-RITA:  The bill simply says you

2 cannot collect -- Mr. Chairman, you cannot collect

3 someone else's ballot.  It prohibits -- it just

4 prohibits you from collecting someone else's ballot

5 unless you are a family member, a household member,

6 or a caregiver.

7      CHAIRMAN KAVANAGH:  I have 1519.

8      REP. UGENTI-RITA:  So, simply, if you are in

9 possession of a bunch of ballots, that would

10 probably beg the question.  The officer would

11 probably, you know, ask you some basic questions

12 and then make a determination on whether those are

13 credible or not.

14      SEN. QUEZADA:  Mr. Chairman, to that point --

15      REP. UGENTI-RITA:  I mean, I can't -- it's

16 hard for me to -- yes.

17      SEN. CONTRERAS:  So that point -- to that

18 point, Mr. Chair, as Senator Smith has brought up,

19 we can talk -- we can talk until the cows come home

20 about do I believe this person is telling the truth

21 or not.  But when you're talking about -- and if

22 they're credible or not.  But here we are, election
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1 night, and now we have some people out there that

2 would love to throw a wrench in any election, and

3 all of a sudden now our officers, instead of going

4 out to a house where they're needed for other

5 things, they're going to be at polling sites

6 stopping people because they have got random calls

7 saying this person just picked up some ballots.

8      And as Senator Smith said, how do you prove --

9 if you don't have the same last -- you could be the

10 same family and not have the same last name.  So

11 you bring out your gold standard ID that our chair

12 has always talked about, and we don't have the same

13 last name but we're still family, and all of a

14 sudden, you can't prove that we -- take out birth

15 certificates and everything else, too?

16      REP. UGENTI-RITA:  And, Mr. Chairman, I think

17 this really does demonstrate that there's not

18 really a credible argument against them.  We are in

19 the weeds in What-if Land that is -- and we can

20 what-if this -- and that is a tactic -- we can

21 what-if this all day long.  It prohibits --

22      SEN. CONTRERAS:  But to that point --
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1      REP. UGENTI-RITA:  Yeah, but no, no --

2      SEN. CONTRERAS:  Bipartisan tactic.

3      REP. UGENTI-RITA:  But -- but -- it

4 prohibits --

5      CHAIRMAN KAVANAGH:  It's not a tactic.  It's a

6 question.

7      REP. UGENTI-RITA:  Yeah.  It would be up to

8 the discretion of whoever is the investigating

9 authority to answer -- you know, you're talking

10 about situations and what-ifs that are impossible

11 to answer, I guess, unless you're the law

12 enforcement officer in those situations.  It

13 prohibits those -- it prohibits your ability to

14 collect someone else's ballot.  It's not a good

15 practice.

16      Think about it.  In what other category in

17 life do people go around knocking on doors

18 collecting sensitive information?  In what other

19 area are you not responsible for getting it to the

20 mailbox, paying your mortgage, picking up your kids

21 on time, getting to work?  All of these other

22 obligations the public is able to meet, and yet
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1 this one, we have, you know, situation after

2 situation after situation which demonstrates

3 individuals can't?

4      And this is also a process that they have

5 initiated.  These individuals want to vote by mail.

6      SEN. SMITH:  Mr. Chairman, if I can piggy-back

7 on my first point.  I understand exactly what we're

8 wanting to do.  My only observation is, in a way, I

9 think the bill is highly neutered because I just

10 don't know how you enforce it.  I know what you

11 want to do, but I think, in practicality, I don't

12 know how it's even remotely enforceable because

13 it's -- there's so many holes.  I'd like to see one

14 officer to try to attempt to get into the bees nest

15 of this.  Are you this person's caregiver?  Yes or

16 no?  Yes.  Okay.  And then they let them in.  So

17 the person lies and let them in.  If they say no...

18      I think it's just -- I think it's just rife

19 with confusion for me.  Again, I understand what

20 you're saying.  I'm looking, in the practical

21 sense, how is it actually practically implemented.

22 That was my only thing.  It's not necessarily the
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1 question you can answer, but that's just my

2 observation.  I know there will be a lot of people

3 wishing to speak so...

4      CHAIRMAN KAVANAGH:  I don't envision this

5 being enforced whereby somebody -- no, no, finish

6 my sentence -- I don't envision this being

7 enforced, comma, by somebody seeing somebody

8 picking up a ballot and calling the police and

9 saying, I think somebody who doesn't belong to this

10 category is doing the ballot; quick, get a police

11 car over here.

12      I think what we have here is there's going to

13 be evidence of somebody engaging in an organized

14 activity of this type of a nature, and somebody is

15 going to call whoever, the Attorney General's

16 office or anybody else, and they're going to

17 investigate who was picking this up.

18      If they go to the people and say, Who is this

19 person?  And they identify them, then the

20 investigators can come and say, You picked up this

21 ballot from this person; are you one of these

22 things?  And if they aren't, then there could be an
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1 enforcement action.

2      So I don't think this is going to be a ballot

3 here, a ballot there.  I think this is designed to

4 go after the kind of organized efforts that we're

5 concerned about.

6      REP. UGENTI-RITA:  And to that point,

7 organizations will now know that they can't go tell

8 their members that they can -- they can do a "get

9 out to vote" effort, but part of the "get out to

10 vote" effort can't be "go collect the vote" effort.

11 And they would know now because of this law that

12 those individuals won't be able to collect someone

13 else's ballot.  I mean, that's how I envision it as

14 well.

15      But to your --

16      CHAIRMAN KAVANAGH:  Just to that point, and

17 keep in mind, the purpose of the Penal Code is not

18 only to declare what is against the law and what

19 the penalty is.  One of the key purpose of the

20 Penal Code is to give people fair warning of what

21 is allowed and what is not allowed.  And I think

22 that's a big part of this.  It becomes known that,
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1 if you do this, you know, you're going to be in big

2 trouble.  Period.

3      REP. UGENTI-RITA:  Period.

4      CHAIRMAN KAVANAGH:  Any other questions?  All

5 right.  Thank you.

6      SEN. ALLEN:  Okay.  Are you ready for

7 somebody?

8      CHAIRMAN KAVANAGH:  Yeah.  Now, we have, I

9 don't know, about eight or ten people that want to

10 speak, so why don't we do this.  Let's start out

11 with kind of a key person from each side, and let's

12 give them about three or four minutes, and then

13 other people can follow-up with a minute.

14      SEN. SMITH:  Mr. Chairman, it looks like

15 there's about half against and half for so maybe --

16      CHAIRMAN KAVANAGH:  Well, let's do this --

17      SEN. SMITH:  Only some of these are signed in

18 and not here.  It happens a lot.

19      CHAIRMAN KAVANAGH:  Let's do that.  We're

20 going to pick one person from the against.  You

21 have three minutes.  And then everybody else can

22 come up and do a minute.  All right?  And that
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1 won't take too long.

2      And while Tory already spoke, so I want to

3 spread it around.  Sandy Barr is a well-known

4 speaker here.  Is Sandy Barr here?

5      MS. BARR:  Yes, I am.

6      CHAIRMAN KAVANAGH:  All right.  Why don't you

7 begin with the three minutes against.

8      MS. BARR:  Mr. Chairman, members of the

9 committee, I'm Sandy Barr.  I'm the chapter

10 director for Sierra Club's Grand Canyon Chapter,

11 and we are opposed to this measure just as we were

12 opposed when it was part of a big measure that we

13 helped refer and stop several years ago.

14      There are lots of activities that are lawful

15 that can lead to unlawful activities.  We don't say

16 to someone you can't loan your car to your neighbor

17 and help them out because they might speed with it.

18 And this seems, to me, is very similar to that.

19      If your goal is deter fraud, I don't see how

20 this helps with deterring fraud.  Someone who is

21 willing to commit fraud right now, you think

22 they're going to be worried about another felony?
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1      What you will deter is people from helping

2 each other out.  And I will give my own personal

3 experience.  I have collected people's ballots.  A

4 lot of times it's towards the end, you know, when

5 they aren't going to get there in time if they pop

6 them in the mail.  I have helped people out in

7 nursing homes.  I have helped -- when I knocked on

8 someone's door and they said, yeah, I still have my

9 ballot.  I have never ever asked how they were

10 going to vote, how they filled out their ballot and

11 made sure that it got -- I think that's where most

12 people are.

13      If the concern is about voter fraud, then

14 enforce against voter fraud.  Don't make felons out

15 of people just because they're merely trying to

16 help out.  It really -- to me, it just makes no

17 sense whatsoever to enact this bill.

18      Anyway, I don't even need the three minutes.

19 That's about all I have to say.

20      CHAIRMAN KAVANAGH:  I will let you bank that

21 other minute.  I'm sure we'll have other bills --

22      MS. BARR:  Okay.  Thank you.
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1      CHAIRMAN KAVANAGH:  All right.  So let's bring

2 up some other against people for their minute.

3      SEN. ALLEN:  I'm going to say it wrong,

4 Mr. Knox or Mrs. Knox.  I don't know.  Revico.

5      CHAIRMAN KAVANAGH:  Okay.  Just keep calling

6 out names until somebody gets up.

7      SEN. ALLEN:  Samantha, Arizona Advocacy

8 Network is against.

9      MS. PSTROSS:  Hello.  My name is Samantha

10 Pstross.  I'm the executive director of the Arizona

11 Advocacy Network, and I -- I have the same concerns

12 that have been voiced here and that Sandy voiced.

13 I just -- you know, Representative Ugenti-Rita said

14 herself the statutes are ripe with making sure that

15 there's no voter fraud; that if there is voter

16 fraud, that we go after voter fraud.  I think we

17 all agree that voter fraud is a terrible thing and

18 that we should go after voter fraud.

19      However, as Representative Ugenti-Rita said

20 herself, this bill does not address voter fraud.

21 So I don't understand -- I don't understand the

22 purpose of it.  I think that the integrity of our
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1 election system is very important, and I think part

2 of that is making sure people can vote and helping

3 people to vote.  And, yes, people should be

4 responsible.  They should get their ballot in on

5 time, but that doesn't always happen.  You know,

6 sometimes people are late picking up their kids

7 from school, so you call a friend, you ask your

8 friend to help you get your kids from school.  And

9 I think the same thing can be said about voting.

10      I talked about in the House Election Committee

11 where a friend of mine asked me to deliver her

12 ballot because she trusted me over the mail.

13      So the only other question I wanted to ask is,

14 If I decide to give my ballot to a friend, would I

15 be aiding and abetting a felon?  That's the only

16 question that hasn't been addressed.  And how will

17 this be enforced?

18      Thank you very much.

19      CHAIRMAN KAVANAGH:  Thank you.

20      SEN. ALLEN:  Is Donald here?

21      Edward Christy, is he here?

22      Eric Spencer?
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1      No, she hasn't spoken to this bill.

2      CHAIRMAN KAVANAGH:  Do you want to speak to

3 this bill?

4      SEN. ALLEN:  Yeah, she was on here to speak.

5      CHAIRMAN KAVANAGH:  I just omitted her from

6 the three-minute group because she already had,

7 like, six minutes.  But we won't deduct that from

8 your minute.

9      MS. ANDERSON:  Thank you.  Mr. Chairman,

10 members of the committee.  For the record, Tory

11 Anderson, Arizona Alliance for Retired Americans,

12 44,000 and counting retired members here in the

13 state of Arizona.  We are a group of retiree

14 volunteers.  We work -- we a nonpartisan and we do

15 care very much about making sure that the retiree

16 vote is heard.  Oftentimes that does mean that we

17 call our members on election day, the day before

18 election day to make sure that they have turned in

19 their ballot.  If they tell us they have not, we do

20 offer to come pick it up for them.  This is a

21 practice we have done.

22      So, you know, you're talking about making it a
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1 felony for someone like me, some of my retirees

2 picking up these ballots.  We take them straight

3 where they're supposed to go.  We don't know how

4 they vote.  We don't care how they vote.  We just

5 want to make sure that the retiree vote is heard.

6      A lot of times the retirees are -- they just

7 don't move around very much, and they can't get it

8 in the mailbox now because it's too late, and we're

9 just there to help them out.

10      CHAIRMAN KAVANAGH:  Thank you.

11      MS. ANDERSON:  Thank you.

12      CHAIRMAN KAVANAGH:  And who is next?

13      SEN. ALLEN:  Okay.  For the bill, Eric

14 Spencer.

15      CHAIRMAN KAVANAGH:  Eric, we'll give you the

16 three-minute courtesy since you're a government

17 employee and don't get much else.

18      MR. SPENCER: You just diminished my

19 excitement.

20      Thank you, Mr. Chairman, I appreciate it.  My

21 name is Eric Spencer.  I'm the state election

22 director.  I'm here on behalf of Secretary of State
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1 Reagan who is strongly in support of this bill.

2 And I'll be brief due to the late nature of the

3 day.

4      First of all, there is a huge imbalance in the

5 amount of security measures that are in place for

6 polling place voting compared to early voting.

7 Over the last 20 years, early voting has now become

8 about 77 percent of all the votes cast in Arizona,

9 and we have almost no prophylactic security

10 procedures in place to govern that practice,

11 whereas, at the polling place, where only 23

12 percent of the votes are taking place, we have

13 every security measure in the world.

14      So this bill merely catches us up to the

15 evolution and voting practices that our state has

16 experienced in the last 20 years.

17      Secondly, we are a little bit out of the norm

18 especially among our neighbors.  California, New

19 Mexico, Colorado, Nevada all have laws that

20 restrict or prohibit ballot collection.  Senator

21 Meza asked earlier about California and New York

22 specifically.
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1      In New York, they don't have no-excuse

2 absentee voting like we do, so the voter, when

3 requesting an absentee ballot, has to specifically

4 designate who their ballot return person is going

5 to be.  So it's not banned, but the voter has to

6 specify and put in writing who their collector is

7 going to be.

8      California is much more restrictive.  The only

9 folks that are allowed to carry ballots in

10 California are members of the household, family

11 members, and a candidate and a candidate's spouse.

12 And, actually, I would submit to you their law is

13 much more draconian.

14      In California, a ballot that is illegally

15 harvested doesn't count, whereas, this law is not

16 going to hold it against the voter, and those

17 ballots are going to count.

18      So California punishes the voter for the act

19 of the collector, whereas, under this law, it would

20 be only the collector that is punished.

21      Secretary of State Reagan's view of elections

22 is that it should be easy to vote and hard to
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1 cheat.  I think there is no question that it's easy

2 to vote in Arizona for the reasons that we have

3 talked about earlier, but it is also easy to cheat.

4 There are election envelopes that I have received

5 in my mailbox in the last year that have

6 see-through return envelopes.  The practice of

7 going to one's door and collecting an envelope from

8 a voter is ripe for the potential for fraud because

9 an election official won't be standing there.

10 There isn't a marshal to ensure there's no talking

11 like there is in a polling place.  And what goes on

12 in those door-to-door conversations is ripe for

13 fraud or intimidation.

14      And so this bill is a common sense rebalancing

15 of the distinction between making it easy to vote

16 and protecting the integrity of everyone's vote.

17      Finally, I'd like to close with something that

18 Senator Smith brought up.  There are 36 current

19 statutes in the election code that make it a felony

20 to do something in elections, from vote-buying to

21 impersonating an election officer.  21 of those

22 statutes make it a more severe penalty than is
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1 under this law.

2      I can tell you there are a number of ongoing

3 investigations in the AG's office that I cannot

4 disclose publicly, but the way the process works is

5 that an investigator goes out and gathers evidence.

6 It is not based on a police officer catching

7 someone in the act of committing it.  These are

8 investigations that take months, if not years,

9 after the fact to develop the evidence in order to

10 bring it to court.

11      And as the chairman said, many laws are

12 preventative and prospective in nature to give

13 notice to the world about what's prohibited.  And

14 so even if a conviction does not result, the fact

15 that we are telling the world that this is illegal

16 is a step forward, and I'm happy to answer

17 questions.

18      CHAIRMAN KAVANAGH:  Questions?  Yes.

19      SEN. QUEZADA:  Mr. Chairman, Mr. Spencer, so

20 the Secretary's office, you said their goal is to

21 make voting easy but make cheating hard, correct?

22      MR. SPENCER:  Correct, yes.
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1      SEN. QUEZADA:  So what efforts has the

2 Secretary's office made to assist voters who have

3 received an early ballot yet have failed to mail in

4 that ballot after the deadline?  What efforts --

5 I'm sure she's got a bunch of them.  What has she

6 done to assist those voters?

7      MR. SPENCER:  Mr. Chairman, Senator Quezada,

8 there are multiple ongoing social media efforts to

9 educate people about the impending deadline to

10 return their ballot.  We have engaged in a campaign

11 where Facebook users in particular are targeted,

12 and they get personalized messages that remind them

13 of this deadline.

14      There are efforts we are making every day to

15 make sure that it's easier to register to vote and

16 political participation is being increased.

17 There's nothing specifically that we're -- I mean,

18 we're not organizing door-to-door rides in the last

19 couple of days of the election.  That would be sort

20 of a county function and not a state function.  I

21 hope that answers your question.

22      CHAIRMAN KAVANAGH:  Doubtful.
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1      SEN. QUEZADA:  Well, no, Mr. Chairman,

2 Mr. Spencer, I think it did answer my question.  I

3 don't think it was much of an acceptable answer but

4 okay, fair enough.

5      Moving on then, looking logistically here,

6 looking logistically at groups of volunteers who do

7 wish to assist voters who have missed that deadline

8 and ensure that those votes are counted -- and walk

9 me through the process.

10      If someone were to -- if a member of an

11 organization were to want to commit fraud and

12 change a vote or destroy a ballot or, you know,

13 something of that nature, or misrepresent

14 themselves as an elections official, what -- all of

15 which are already illegal, by the way, by those

16 other codes that you mentioned -- what would be

17 their -- and I'm trying to put my mind in the mind

18 of the criminal here.  What would be the motivation

19 for them to actually do that if the goal of their

20 efforts would be to collect as many ballots as

21 possible?  Wouldn't that only hurt their very

22 efforts of collecting ballots?
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1      MR. SPENCER:  I'm not sure I -- Mr. Chairman,

2 Senator Quezada, I'm not sure I understand the

3 question.

4      SEN. QUEZADA:  I guess my question, Mr. Chair,

5 Mr. Spencer, is realistically, when and where would

6 this ever happen?  Because the point of individuals

7 collecting ballots is that they knock on doors,

8 they develop trust with those voters, and they

9 encourage them to cast their ballots and to ensure

10 that their ballots are counted.  They inform them

11 about ways to track their ballot online so that

12 they can ensure that it gets counted and turned in.

13      If you were to mess up one of those

14 situations, you'd lose all of that trust that you

15 had been building for the entire lifetime of that

16 organization's mission.  So why would it -- why are

17 we so fearful that this is happening when it

18 doesn't seem to make sense that it would ever

19 happen in the first place?

20      MR. SPENCER:  Mr. Chairman, Senator Quezada,

21 I'm not sure I agree with the premise of your

22 hypothetical, that it would be a well-known,
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1 above-board organization that would do this, who

2 would provide that additional information to the

3 voter about how to check whether their ballot was

4 counted.

5      I think a counterveiling hypothetical would be

6 an organization that does not identify themselves

7 with a well-known group, they are furtively working

8 with an opposition candidate, they are trying to

9 convince a voter at their door that they're there

10 to help them but they don't provide the information

11 about how to check whether the ballot is

12 successfully counted.

13      Given the opacity of ballot envelopes in this

14 county and in this city, they wouldn't even need to

15 open the envelope in order to see what the voter's

16 vote choice was, and votes that are not favored,

17 end up in the garbage, and votes that are favored,

18 end up at the county recorder's office.

19      So I can think of as many bad hypotheticals as

20 members of this committee can think of altruistic

21 hypotheticals, and this bill just makes a decision

22 to not get in this business anymore and put the
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1 onus back on the voter.

2      SEN. QUEZADA:  And so, Mr. Chair, lastly,

3 Mr. Spencer, so the answer then is we don't trust

4 voters enough to make a decision on their own with

5 how to ensure that their ballot gets turned in, so

6 we're going to eliminate this practice so they

7 don't harm themselves.  We're going to be a nanny

8 state here.

9      MR. SPENCER:  Well, Mr. Chair, Senator

10 Quezada, I'm not sure I would agree.  The

11 Constitution at Article 7, section 12, requires

12 this legislature to enact registration laws and

13 other laws that are designed to protect the purity

14 of elections.  This was a prospective duty that our

15 founders put in the Constitution that requires

16 you-all to look ahead and implement laws that

17 protect the integrity of the vote.  And that's not

18 a way that -- that's not something that insults

19 voters or somehow indicates that they're not

20 capable of being self-determinative.

21      If there are basic ground rules in place, like

22 there are at polling places, everybody's vote is
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1 enhanced.  And I think this merely puts a little

2 bit more security into a process that we have

3 always expected and accepted at a polling place but

4 it's just the Wild, Wild West when it comes to

5 door-to-door collections.  So we're just trying to

6 achieve some parody, and I don't think that insults

7 voters.  I think that respects voters.

8      CHAIRMAN KAVANAGH:  And so that point, you

9 mentioned the roots of protecting the integrity of

10 the ballots, the election system, and the Arizona

11 Constitution.  In many ways, the Arizona

12 Constitution is considered a progressive

13 constitution, not in your sense of the word, of

14 course, because it attempted to correct a lot of

15 the terrible political corruption and abuses that

16 were occurring in the late -- in the late 1800s and

17 early 1900s.

18      You go back to places like New York City with

19 Tammany Hall, and Tammany Hall was a corrupt

20 political machine that stayed in office by having

21 police officers run soup kitchens for people with

22 the expectation that, come election day, these
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1 officers gathered up these people and dragged them

2 to the polls, sometimes paying them to vote for the

3 politicians that had appointed those police

4 officers.

5      And you -- and there's concern here that

6 people can do the same type of a thing today.  Not

7 dragging people to the polls but collecting early

8 ballots.  And that's why you have this mandate in

9 the Arizona Constitution.  It's to prevent the kind

10 of abuse that was rampant in the 1800s and that we

11 just don't want to see reappear here.

12      People don't live on islands -- isolated

13 islands where they have no contact with

14 civilization.  The only way you get an early ballot

15 is to have it delivered to you by mail, and the way

16 you're supposed to return an early ballot is to

17 reverse that process.  And it's hard to imagine

18 how, when you have an early ballot, somewhere in

19 the area of 30 days, you somehow can't do that.

20      People make mistakes.  People get to polling

21 places late.  I mean, sometimes it just doesn't

22 work out for you.  But the question is, you know,
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1 are we going to lower the mandate that we have in

2 the Arizona Constitution to keep this system on the

3 level over, you know, claims that, without having

4 people running around collecting ballots, they'll

5 be disenfranchised people.  I don't think they'll

6 be that many disenfranchised people, and I think

7 the risk of gaming the system and corrupting the

8 process suggests that we have to be careful on who

9 we let touch other people's ballots.

10      MR. SPENCER:  Mr. Chairman, if I could just

11 add one other item.  In existing law, there are

12 provisions for both emergency voting and special

13 voting.  If a voter, through a last-minute

14 disability or a through a known physical

15 disability, requests of their county recorder, the

16 county recorder's office will send a special

17 election board to that voter's home or to what

18 other residence they reside at.

19      So I heard earlier the example of a care

20 facility that Tory -- I don't remember your last

21 name; you have become infamous -- testified about.

22 There are existing procedures for the county to
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1 come to your home to do that.  So I want to add

2 that to the known mix of facts here that adds

3 additional evidence that it has never been easier

4 to vote in Arizona.

5      CHAIRMAN KAVANAGH:  Okay.  And with that, your

6 three minutes are up.

7      We're going to go into the one-minute realm

8 now of those for.

9      SEN. ALLEN:  Ariana Alman -- Almed.

10      CHAIRMAN KAVANAGH:  Keep reading until someone

11 gets up.

12      SEN. ALLEN:  Michael Johnson.

13      CHAIRMAN KAVANAGH:  All right.

14      SEN. MEZA:  He's for the bill?

15      CHAIRMAN KAVANAGH:  Yes.

16      MR. JOHNSON:  My name is Michael Johnson,

17 former city councilman and served two terms as vice

18 mayor for the city of Phoenix, ran three successful

19 terms, election.  Also ran for the county Board of

20 Supervisor in a race, which I lost that race, but

21 retired from the Phoenix Police Department.

22      I'm strongly in support of this bill in its
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1 original stated intent that it was in.  When early

2 ballots and elections came out, it was for people

3 to have a better opportunity to be able to vote,

4 and it also reduced the cost of an election.  So

5 when we had elections by an early ballot, it helped

6 reduce their cost.

7      It is not an act of voter suppression,

8 however, any time someone can knock on someone's

9 door and say, Is this your name.  And, you know,

10 I'm here to collect your ballot, although they're

11 not identifying themselves as an election officer,

12 you would give someone the impression that that

13 person is officially there to collect your ballot.

14 And all of the things that I hear that's being

15 said, the biggest thing about it is that we have a

16 duty and obligation to prevent the corruption and

17 the integrity of the secret ballot.  That's our

18 duty and that's our responsibility.

19      And when we hear the laws or people saying

20 that they have the opportunity --

21      CHAIRMAN KAVANAGH:  Ten seconds.

22      MR. JOHNSON:  Okay.
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1      -- to go and vote, I'm strongly in support of

2 this and saying I would be more than willing to

3 answer any other questions that I have heard up

4 here that I surely know that I could answer having

5 to do that.

6      And also, give me a minute to say one thing.

7 I hear everyone saying that when someone doesn't

8 have the opportunity to do to the poll to vote at

9 the last minute, they can't get there at the last

10 minute, the reality of it is, most of these early

11 ballots are collected way before election, before

12 the ballot polls are open.  And so we know that

13 system and you can find out who gets their ballots,

14 when they get their ballot, and we start going out

15 there immediately after they start mailing out the

16 early ballots and those early ballots are out

17 there.

18      So all of this about waiting until the last

19 minute, that's just a forest.  You know, there's a

20 corrupt hole in the system, and we need to correct

21 that system and really fill that gap that's in

22 there.
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1      CHAIRMAN KAVANAGH:  Senator Meza.

2      SEN. MEZA:  Yeah, Mr. Chairman, thank you.

3 Michael, thank you for being here.

4      Have you had any shenanigans happen?  Have you

5 seen any history of shenanigans happen or form of

6 corruption within the collecting of ballots?

7      MR. JOHNSON:  I can't say that there's a form

8 of corruption.  I will say, yeah, I have seen

9 shenanigans where I have actually had people call

10 during election time when someone has come to their

11 house and presented a phone and they knock on the

12 door and they say, I'm here to collect your ballot.

13 But who are you?  And they just don't say who they

14 are.  They don't have any identifying clothing on

15 and they don't have anything on them to signify who

16 they are other than pulling out the phone and

17 saying, Hey, is this you here?  And they say, Yeah.

18 And they say, Well, I'm here to collect your

19 ballot.

20      Well, the reason why they don't say who they

21 are, the reason why they don't have any identifying

22 clothes on, because it's against the law for them
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1 to do that.  And because it's against the law for

2 them to do that, they simply just go there with

3 that information.  And when the people question

4 them, is this official, they never respond to that

5 because if they do that, they're violating the law.

6      So these organized attempts to be able to do

7 this, not by all, but these organized attempts to

8 be able to do that is really depriving people of

9 their right to vote, because they have no knowledge

10 of where their vote is actually going to nor do

11 they have any knowledge of who that ballot was

12 actually given to.  All they know is someone came

13 and knocked on the door and they gave the ballot.

14      If they call, who are they going to tell?  Who

15 was the person?  The only thing they can do is give

16 a description of who that person was who came to

17 pick up their ballot.  There's no record of it.

18      CHAIRMAN KAVANAGH:  Thanks, Michael.  Thank

19 you.

20      SEN. QUEZADA:  Mr. Chairman.

21      CHAIRMAN KAVANAGH:  Yes, Senator.

22      SEN. QUEZADA:  Mr. Chairman, Mr. Johnson, so
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1 if there was some sort of record of who collected

2 that ballot, would that make the process better?

3      MR. JOHNSON:  I think the process could be

4 better if there was some type of record.  However,

5 I'm in support of the bill in its original form for

6 the simple reason that I think that it's important

7 for us to protect the integrity of the secret

8 ballot.  If that's the case and we go that far,

9 then, at some point, do we start to say, Well,

10 election day is September 12th, so on September

11 15th, somebody call and say, Hey, I didn't get a

12 chance to go vote.  Can I go to the poll and vote?

13 No.  There's rules, there's regulations, there's

14 laws.  That's what this country is made of.

15      SEN. QUEZADA:  So Mr. Chair, again,

16 Mr. Johnson, back to the original question: So if

17 there was a record that was created, that would be

18 a much better process?  That would be a little bit

19 more acceptable so that you could track who came to

20 your door, you could have identification of who

21 that individual was, and you could then report that

22 to whoever -- whatever enforcement agency you
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1 wanted to report it to if you felt that, in some

2 way, that was not handled correctly or that person

3 was misrepresenting themselves.

4      MR. JOHNSON:  I would say, yes, that would

5 be --

6      SEN. QUEZADA:  So Mr. Chair, Mr. Johnson, so

7 then you would be in support of the amendment that

8 I offered today to do exactly that then.

9      MR. JOHNSON:  I would not be in support of the

10 amendment to do exactly that.  I am in support of

11 the original amendment because I think any time you

12 have organized groups going out and collecting

13 ballots, that then you have -- you know, if they

14 were going out organizing and collecting ballots

15 for whoever is going out, but we have democrats,

16 republican, different organizations going out to

17 collect ballots, then I think that you're swaying

18 the election one way or the other way.  And that's

19 what I'm against.

20      You know, I think voters have a right to vote

21 for who they want to vote for.  They have the

22 privilege to vote for who they want to vote for.
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1 However, when you start targeting voters for that

2 specific reason, then that's wrong.

3      SEN. QUEZADA:  Mr. Chair, Mr. Johnson, so in

4 your world, if this bill were to pass and this

5 policy were to go into effect, it would be okay

6 then for those ballots that otherwise would not be

7 counted to not be counted?  You would rather the

8 election stay -- the results stay the same without

9 votes being counted?  That's the ideal situation?

10      MR. JOHNSON:  The ideal situation is to have

11 every ballot that's gone out to be counted.

12 However, every if ballot that goes out does not get

13 counted because it does not get put back -- it does

14 not get returned.  However, it's up to that

15 individual to voice their vote.  That's why they

16 get a ballot.  They get it in a self-returned

17 envelope.  They don't have to pay any money.  All

18 they have to do is fill it out, put it in the mail,

19 and send it back.  It can't even be forwarded to

20 another address.

21      SEN. QUEZADA:  And so Mr. Chair, Mr. Johnson,

22 so, again, what I'm hearing then is that you are
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1 okay sacrificing the number of ballots that would

2 not be counted so that this bill could go into

3 effect.

4      MR. JOHNSON:  Absolutely not.  What I'm okay

5 with --

6      SEN. QUEZADA:  That's what it does.  That's

7 what will happen.

8      MR. JOHNSON:  Well, what I'm saying is that,

9 for every ballot that goes out, there's many

10 ballots that don't get returned.

11      SEN. QUEZADA:  Okay.  Thank you, Mr. Chair.

12      SEN. ALLEN:  Mr. Chairman, to that point, it's

13 up to the individual who has the sacred right and

14 opportunity to vote who requested that ballot, it's

15 their responsibility to cast their vote.  And we

16 can't assume that there will be thousands of

17 ballots that will never be returned.  If it is,

18 it's the voter's responsibility.  It's on them.

19      And to protect the integrity, as you said, it

20 has to be that way.  It's their responsibility.

21 They certainly take care of themselves in other

22 situations, so I don't know why we have to
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1 spoon-fed and baby them over their vote.

2      Thank you.  Anyway, just making that comment.

3      CHAIRMAN KAVANAGH:  Thank you very much.

4      And who else do we have for our one-minute --

5      SEN. ALLEN:  Okay.  He's not here.

6      Craig Doyle?

7      CHAIRMAN KAVANAGH:  One minute so keep it to

8 ten.

9      MR. DOYLE:  Members of the committee, Craig

10 Doyle.  I work for Sal DiCiccio staff city council

11 District 6.  I've only got a minute; I'm going to

12 make it real quick.

13      You know, this is a weakness in our election

14 laws.  Is it plausible that people are abusing this

15 weakness, loophole?  The amount of money spent on

16 elections, what's at stake, it absolutely makes

17 sense that it's being abused.  We hear it from our

18 constituents.  We hear about it.

19      The bill does provide for other ways to get

20 your ballot in if you do have difficulties, and we

21 all have difficulties at times casting a ballot.

22 In 2006, I was in a place called Baghdad.  I had to

23-082

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 479 of 3218



Arizona State Senate Session
Conducted on February 24, 2016

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

83

1 vote absentee ballot in a very compressed time

2 frame.  We had our hands full.  A lot of excuses

3 not to do it, but I made sure that that ballot got

4 sent in from halfway around the world to America to

5 be counted.

6      And I know if I didn't get it in, my vote

7 wasn't going to be counted.  It was my

8 responsibility to do that.  That is the

9 responsibility of every American.  If you want your

10 ballot counted, get it in.  And there's plenty of

11 ways to do it with this law.

12      CHAIRMAN KAVANAGH:  Okay.  Thank you.

13      SEN. MEZA:  Mr. Chairman.

14      CHAIRMAN KAVANAGH:  Yes, Senator.

15      SEN. MEZA:  Really quick.  Craig trained me 26

16 years ago in commercial lending at the First

17 Interstate Bank, and he's a brilliant man, a very

18 brilliant mind, but I do have a question, Craig:

19 Has there been any experience in working with Sal

20 DiCiccio or other city officials of a problem out

21 in the system?

22      MR. DOYLE:  Yes.  In this last week, I was
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1 talking to people that had seemed people

2 (inaudible) door-to-door collecting ballots and

3 they had (inaudible).  So, yeah, we have heard --

4 you hear the anecdotal evidence.  You have seen the

5 pictures online of people walking in with a box of

6 envelopes -- a box of ballots, supposedly.  So I

7 kind of peel back to does it make sense?  Is this a

8 weakness in our election law that could be

9 exploited, and I think the answer is yes, it can

10 be.

11      SEN. MEZA:  Thank you.

12      SEN. ALLEN:  Armando Rivera?

13      CHAIRMAN KAVANAGH:  Armando?  No.

14      SEN. ALLEN:  Sergio Arayla?

15      CHAIRMAN KAVANAGH:  Sergio?

16      SEN. ALLEN:  Leonard --

17      CHAIRMAN KAVANAGH:  Leonard.

18      SEN. ALLEN:  -- Clark.  However, Leonard is

19 against the bill.

20      CHAIRMAN KAVANAGH:  He may shift to neutral.

21      MR. CLARK:  Oh, you guys are being too nice

22 again because I didn't think I was going to get to
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1 speak.  You know me; I like to speak.

2      With all due respect, I just cannot -- and I

3 also want to thank the person who works for Sal

4 DiCiccio for his service, but I also was in Baghdad

5 and I drove in a Humvee and gunned a few times.

6      And I just believe that the United States

7 Constitution gives me the right to associate and

8 that means, you know, if I hand a letter to them, a

9 ballot, I shouldn't be told -- I have got that

10 libertarian streak in me because I'm in Arizona and

11 I'm a westerner, you know, there are already laws

12 in place.  When that letter, that ballot is sealed,

13 if anybody tampers with it, you're already looking

14 at serious prison time.

15      And I also believe -- and I'm not sure -- I

16 believe it was actually a republican -- who has

17 tried -- I'm not sure if the bill is still going --

18 where they were going to make the ballot green or

19 something so this worry about looking inside could,

20 you know, be alleviated, you wouldn't have to worry

21 about it.

22      CHAIRMAN KAVANAGH:  Sandy Barr was trying to
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1 make ballots green.

2      MR. CLARK:  There you go.  Exactly.

3      And you know, I'm going to limb here.

4 California is wrong.  You heard it from a liberal,

5 you know, right here.  California is wrong, and you

6 know...

7      Okay.  I'm going to finish it up.  I mean, I

8 might change my mind if you guys will just make

9 this a yearlong legislature so we can come down

10 here all the time and just debate.  So any ways --

11 but I'm strongly against it.  Thank you for letting

12 me --

13      CHAIRMAN KAVANAGH:  I'm sure if you ever get

14 elected to office, we will be pushing to change our

15 mind.

16      MR. CLARK:  I'm having too much fun doing it

17 this way.  Thank you.

18      CHAIRMAN KAVANAGH:  Okay.  Is that it?

19      SEN. ALLEN:  Okay.  That's it.  Any if

20 necessaries?

21      CHAIRMAN KAVANAGH:  Does anybody feel

22 compelled to speak to the if necessaries?  No.
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1 We're okay.  Thank you, if necessaries.

2      All right, let's move the bill.

3      SEN. ALLEN:  Mr. Chairman, I move House Bill

4 2023, a do-pass recommendation.

5      CHAIRMAN KAVANAGH:  Okay.  Any final

6 discussion?

7      SEN. ALLEN:  Oh, and Mr. Chairman, I move --

8 oh, no, we're not -- oh, yeah, we have to move it.

9 It's on here.

10      CHAIRMAN KAVANAGH:  The amendment?

11      SEN. ALLEN:  Yes.  I move the two-page

12 amendment dated 2/23/2016 at 11:39 a.m. in Senator

13 Quezada's name.

14      CHAIRMAN KAVANAGH:  Oh, yes, we forgot about

15 that.

16      Are you still putting that forward or are you

17 going to be discussing with Representative Ugenti

18 for something on the floor of a more agreeable

19 nature?

20      SEN. QUEZADA:  I'll move it forward now with

21 the assumption it won't go forward, but then we'll

22 talk with Ms. Ugenti.
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1      CHAIRMAN KAVANAGH:  Okay.  You do have

2 insight.

3      All right, Members, on the Quezada amendment,

4 all in favor, aye?

5      VARIOUS:  Aye.

6      Opposed?  Nay?

7      VARIOUS:  Nay.

8      The nays have it.

9      Okay.  Motion fails.

10      And now the bill.

11      Okay.  Then let's call the roll.

12      No.

13      READER:  Senator Burges.

14      SEN. BURGES:  Aye.

15      READER:  Senator Contreras.

16      SEN. CONTRERAS:  No.

17      READER:  Senator Meza.

18      SEN. MEZA:  No.

19      READER:  Senator Quezada.

20      SEN. QUEZADA:  Mr. Chairman, can I explain my

21 vote?

22      CHAIRMAN KAVANAGH:  Yes.
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1      SEN. QUEZADA:  Thank you, Mr. Chairman.

2      You know, we have heard a lot today about this

3 hypothetical potential imaginary possibility of

4 fraud that might be out there and we have gone back

5 and forth for the last several years about it, and

6 the reality is that it's simply not happening.  And

7 if it is happening, there are laws on the books now

8 that deal with it and deal with it as it should.

9      We have heard just multiple instances of

10 hugely conflicting testimony here from everyone

11 that came up.  This is about fraud.  This is not

12 about fraud.  This is kind of but not really about

13 fraud.  This is about individuals.  It's not about

14 individuals, it's about the organizations.  It's

15 not about the organizations, it's about the

16 individuals.  This will be enforced.  This will not

17 be enforced.

18      This is an imagined, made-up, irrational fear

19 that we're addressing here with this law, and

20 that's a bad way to legislate.  That's a bad way to

21 govern, because there's lots of irrational fears

22 out there that we could be legislating about.
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1 There's lots of people that believe that space

2 aliens are alive and out there, you know, zooming

3 people up.  You know, we shouldn't pass laws to

4 prevent that from happening just to satisfy some

5 irrational fears out there.

6      We shouldn't be passing laws because we lost

7 an election and we believe that this process may

8 have contributed to the fact that we lost an

9 election.  That's not a reason to support this bill

10 either.

11      And I think that this is especially important

12 because this -- this effort and the voters that are

13 targeted by these efforts to assist them, they take

14 place in largely minority Latino, African American

15 neighborhoods.  These are the people that need this

16 assistance the most.  And I talk with them because

17 those are my constituents.  I live with them and I

18 know that it is an actual situation where you only

19 have a mailbox on your front porch right outside

20 your door that where you can receive mail but you

21 can't put mail out.  You can't have mail going out

22 right on your front door.  And so you have to
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1 travel a block, two blocks, three blocks.  You have

2 to travel down to the nearest post office box in

3 order to put mail into the box that it goes out.

4      And when you have elderly veterans, people who

5 are working multiple jobs trying to keep food on

6 the table and these efforts have helped them

7 participate in our democracy, participate as active

8 voters in our process, and we're going to undercut

9 that effort now, I think that's really sad and it

10 does us all a disservice, whether you're a

11 democrat, republican.  Because there's plenty of

12 voters in my neighborhood who vote republican.  I

13 want their votes to count.  And this -- this effort

14 helps their votes to be counted.

15      And if we're going to cut that out, I think

16 that we're all of us a disservice.  So I'm

17 disappointed to see this bill move forward again.

18 I would hope that after several years of seeing

19 this bill move forward that we would have stronger

20 arguments for it, but they seem to have actually

21 gotten weaker.  And so with that, I'll vote no.

22      SEN. SMITH:  Mr. Chairman, may I explain my
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1 vote?

2      CHAIRMAN KAVANAGH:  You may.

3      SEN. SMITH:  Thank you.  So just to piggy-back

4 off what -- the comments that we just heard, I'm

5 not sure that irrational fears is kind of at least

6 what I heard from testimony.  I mean, I just heard

7 our former vice mayor have circumstances that he

8 heard or witnessed or saw.  We just heard our

9 representative from our current council member

10 saying, just this past weekend, there was

11 instances.

12      Again, I don't know if that is irrational

13 fears.  I think it's happening.  Maybe it's

14 happening in different numbers than people might

15 think it is, but I think it's certainly happening.

16      And that being said, I would just maybe

17 encourage the sponsor, if there is something to do

18 in terms of some kind of enforcement mechanism -- I

19 don't know what that is, but I just don't want it

20 to be a bill that nobody can really, you know, not

21 be enforced with either.  But I vote aye.

22      SEN. ALLEN:  If I could, Mr. Chairman.
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1      CHAIRMAN KAVANAGH:  Yes.

2      SEN. ALLEN:  Thank you very much.  I think

3 possibly the bill needs a little bit more work, but

4 I think absolutely definitely that we don't -- we

5 have to protect integrity of the vote, and since

6 we're moving more and more to mail-in ballots, if

7 that's the way we're going to be doing all our

8 elections -- I think we had a bill where the

9 counties are asking to do all the elections,

10 especially the rural counties, through ballots;

11 that I think it's important.  Because we do not

12 know what happens between the time the ballots are

13 all collected and when they're finally delivered.

14 We don't know what happens in that period of time.

15 And there certainly can be things that can happen

16 that will affect the vote.

17      So I think it's reasonable that we plan for

18 this new way to have voting.  Well, we have been

19 doing it for a long time now, but it's growing more

20 and more in popularity so we need to plan also how

21 we can have the regulations in place to just be

22 sure that it is secure.
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1      And I have a lot more confidence in people

2 than, I guess, some of my fellows senators, that

3 they're not capable of doing this or they have a

4 lot of problems or whatever.  I have confidence in

5 people, and I think that they love this right to

6 vote and I think that most will make every effort

7 to vote, and I vote aye.

8      READER:  Senator Kavanagh.

9      CHAIRMAN KAVANAGH:  Aye.

10      READER:  4 ayes, 3 nays, zero non-voting.

11      CHAIRMAN KAVANAGH:  All right.

12      Members, by your vote of 4 ayes, 3 nays, zero

13 not voting, you have given House Bill 2023 a

14 do-pass recommendation.

15      We will not be hearing 2121.  We'll be holding

16 2121.  So let's go to 2172.  2447 was lonely so

17 we're going to send 2121 with it.

18      READER:  Mr. Chair and members, House Bill

19 2172 prohibits on association for design review

20 committee from unreasonably withholding approval of

21 architectural designs, plans, and amendments for a

22 construction project in a planned community.  With
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1 that, I'm available for questions.

2      CHAIRMAN KAVANAGH:  Questions?  None.

3      Request to speak.  Oh, I'm sorry, the sponsor

4 is here.  Excuse me.

5      SEN. PETERSON:  Mr. Chair and members, thank

6 you for hearing this bill.  Warren Peterson,

7 District 12.

8      It's very simple, short and sweet, but

9 basically what we're doing here is codifying case

10 law and giving applicants some light, I guess,

11 protections, if you will, or some support as they

12 go through the application process of being treated

13 more reasonably.

14      And with that, I'm happy to answer any

15 questions.

16      CHAIRMAN KAVANAGH:  Questions?  No questions.

17      Request to speak?

18      SEN. ALLEN:  No, there's no one wishing to

19 speak.  Kevin Demana is neutral.  He doesn't wish

20 to speak.  Community Associations Institute.

21      CHAIRMAN KAVANAGH:  Okay.  So let's move the

22 bill.
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1      SEN. ALLEN:  Move the bill?

2      MR. CHAIRMAN:  Yeah, let's move this baby.

3      SEN. ALLEN:  Mr. Chairman, I move HB 2172 with

4 a do-pass recommendation.

5      MR. CHAIRMAN:  Final discussion?  Call the

6 roll.

7      READER:  Senator Burges.

8      SEN. BURGES:  Aye.

9      READER:  Senator Contreras.

10      SEN. CONTRERAS:  Aye.

11      READER:  Senator Meza.

12      SEN. MEZA:  Aye.

13      READER:  Senator Quezada.

14      SEN. QUEZADA:  Aye.

15      READER:  Senator Smith.

16      SEN. SMITH:  Aye.

17      READER:  Senator Allen.

18      SEN. ALLEN:  Aye.

19      READER:  Senator Kavanagh.

20      SEN. KAVANAGH:  Aye.

21      READER:  7 ayes, zero nays, zero not voting.

22      CHAIRMAN KAVANAGH:  By your vote of 7 ayes,
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1 zero nays, zero not voting, you have passed House

2 Bill 2172.

3      MR. PETERSON:  Thank you very much.

4      CHAIRMAN KAVANAGH:  Did we do all the bills?

5      SEN. ALLEN:  Yes, we did.

6      CHAIRMAN KAVANAGH:  Stevens' bills all seem

7 the same.  All right.  Well that's it.  Adjourned.

8      (The above meeting was adjourned.)

9

10

11

12

13

14

15

16

17

18

19

20

21

22
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1                P R O C E E D I N G S

2      MR. PRESIDENT:  -- allegiance to the flag

3 which will be led by Senator Begay.

4      SENATOR BEGAY:  Members and guests, please

5 join me in prayer.

6      I have chosen a -- the verses from America the

7 Beautiful today; we don't have to sing it, though:

8      "O beautiful for spacious skies, for amber

9 waves of grain, for purple mountain majesties above

10 the fruited plain.

11      America, America, God shed His grace on thee.

12 And crown thy good with brotherhood from sea to

13 shining sea.

14      O beautiful for pilgrim feet, whose stern

15 impassion'd stress, a thoroughfare for freedom beat

16 across the wilderness.

17      America, America, God mend thine ev'ry flaw,

18 confirm thy soul in self-control, thy liberty in

19 law.

20      O beautiful for heroes proved in liberating

21 strife, who more than self their country loved, and

22 mercy more than life.
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1      America, America, may God thy gold refine,

2 till all success be nobleness, and ev'ry gain

3 divine.

4      O beautiful for patriot dream that sees beyond

5 the years, thine alabaster cities gleam undimmed by

6 human tears.

7      America, America, God shed His grace on thee,

8 and crown thy good with brotherhood from sea to

9 shining sea."

10      Amen.

11      MR. PRESIDENT:  Members and guests, please

12 join me in the pledge:

13      "I pledge allegiance to the flag of the United

14 States of America, and to the republic for which it

15 stands, one nation, under God, indivisible, with

16 liberty and justice for all."

17      Thank you, Senators Barto and Yarbrough.

18      Attendance will now be recorded by electronic

19 roll call.

20      Senator Miranda, would you please register.

21      Thank you.

22      Members, there are 28 present, 1 absent, and 1
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1 excused.  Without objection, the reading of the

2 Journal of Tuesday, March 8, 2016, is dispensed

3 with and approved as recorded by the secretary.

4      Introduction of guests, Senator Allen.

5      SENATOR ALLEN:  Thank you, Mr. President, a

6 point of personal privilege introduction of guests.

7      MR. PRESIDENT:  Please proceed.

8      SENATOR ALLEN:  Thank you.

9      Members, I am very excited to welcome to the

10 Senate this day -- because I usually don't get

11 guests from my district because I'm so far away,

12 but they come from Navajo County, and I'd like you

13 to meet Christine DeMong.  She is the campaign

14 manager for the next man that I'm going to

15 introduce, Graham Harbold.  And he is running for

16 Navajo County Sheriff, and I'm very excited to

17 endorse him, and over the -- I just wanted you to

18 know that he is a decorated Army veteran.  He

19 served in Iraq, Afghanistan, and appreciate so much

20 him being here today, along with his sister,

21 Christine.

22      Welcome.
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1      MR. PRESIDENT:  Welcome to the Senate.

2      Senator Farnsworth.

3      SENATOR FARNSWORTH:  Mr. President, a point of

4 personal privilege, introduction of guests in the

5 gallery.

6      MR. PRESIDENT:  Please proceed.

7      SENATOR FARNSWORTH:  Thank you.

8      Members, we have guests here from the Arizona

9 Academy of Nutrition and Dietetics in recognition

10 of Registered Dietician Nutritionists Day.  And can

11 we all welcome them, please, some of which are from

12 my district and some from yours.

13      MR. PRESIDENT:  Welcome to the Senate.

14      Members, I was visited by members of the

15 Western Rivers Leadership who are here for their

16 Western Rivers Leadership Day at the Capitol,

17 including hunter/angler organizations in Audubon,

18 Arizona.  I don't see them in the gallery, but they

19 were here, so we welcome them to the Senate.

20      Senator Miranda.

21      SENATOR MIRANDA:  Thank you, Mr. President.

22      I'd like to read a proclamation, so I rise to
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1 appoint a personal privilege.

2      MR. PRESIDENT:  Please proceed.

3      SENATOR MIRANDA:  Thank you.

4      Members, I have a very special guest in the

5 audience, Larry McGill.  He's done so much in our

6 South Phoenix community through education and being

7 a leader in our community, which deserves to be

8 recognized through a proclamation.

9      So whereas Larry McGill, Jr., is a school

10 leader of South Pointe High School in south central

11 Phoenix;

12      and whereas, Larry McGill has served as a

13 school leader since South Pointe's inception in

14 2003;

15      and whereas, Larry McGill's degree in

16 psychology from Ottawa University has allowed him

17 to have a deep impact on South Phoenix's youth

18 through his work as a guidance counselor and as a

19 drop-out prevention specialist at Maryvale High

20 School and Genesis Academy;

21      and whereas, Larry McGill is a current member

22 of the National Association of Secondary School
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1 Principals;

2      and whereas, Larry McGill serves as a leader

3 of a highly qualified faculty and staff with which

4 he creates a risk-free learning environment and

5 open lines of communication between the families

6 and staff of South Pointe High School;

7      and whereas the Commission on African-American

8 Affairs has presented him with the Unsung Hero

9 Award for his service to education as a pillar of

10 his community;

11      and whereas Larry McGill is an admirable role

12 model to many in South Central Phoenix;

13      now, therefore, be it resolved that I,

14 Catherine Miranda, designate March 9th, 2016, as

15 Larry McGill, Jr., Day.  Please welcome Mr. McGill.

16      MR. PRESIDENT:  Welcome, Mr. McGill.

17      Next on the President's desk, communications

18 from the Governor, executive nominations.  Without

19 objection, communications from the Governor as

20 listed on the calendar will not be read in full and

21 it will be entered in the Journal.  The nomination

22 will be read by board and name only.
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1      READER:  The Historical Society Board, Lorna

2 Ann Brooks.

3      MR. PRESIDENT:  Referred to (indiscernible).

4 Communications from the Governor.  Will the reader

5 please read the communication from the Governor

6 pertaining with withdrawal of the nomination of

7 Scott A. Bueller, D.A., to the public safety

8 personnel retirement system board of trustees.

9      READER:  Dear President:  Based on December 7,

10 2015, the nomination of Scott A. Bueller, to serve

11 as member of the Public Safety Personnel Retirement

12 System Board of Trustees was transmitted to your

13 office for a confirmation during the 2016

14 legislative session.  Scott A. Bueller, I

15 respectfully withdraw this nomination.  Signed,

16 Douglas A. Ducey.

17      MR. PRESIDENT:  The nomination of Scott A.

18 Bueller is withdrawn from the committee and

19 finance.

20      Secretary, record the action and notify the

21 Governor, please.

22      Messages from the House.  Without objection,
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1 messages from the House as listed on the calendar

2 will not be read.  The message will be entered in

3 the Journal and the bill placed under introduction

4 and first reading of the bills.

5      Messages from the House.  Without objection,

6 messages from the House as listed on the calendar

7 will not be read.  The message will be entered in

8 the Journal and Senate concurrent resolution 1008

9 is transmitted to the Secretary of State.

10      Introduction:  First reading in reference to

11 the bills.

12      READER:  House Bill 2113:  Employment;

13 security; timeframes and appeals.

14      MR. PRESIDENT:  Natural resources.

15      READER:  House Bill 2123:  Corporation

16 Commission conflict of interest.

17      MR. PRESIDENT:  Judiciary.

18      READER:  House Bill 2127:  Small property tax

19 balance; delinquency.

20      MR. PRESIDENT:  Finance.

21      READER:  House Bill 2262:  Childcare

22 assistance.
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1      MR. PRESIDENT:  Health and human services

2 appropriations.

3      READER:  House Bill 2398:  Fireworks

4 definition.

5      MR. PRESIDENT:  Government.

6      READER:  House Bill 2438:  Personal

7 identifying information transmission.

8      MR. PRESIDENT:  Public safety, military

9 technology.

10      READER:  House Bill 2485:  Motor vehicle

11 insurance nonrenewal.

12      MR. PRESIDENT:  Government.

13      READER:  House Bill 2455:  Wildfire

14 suppression (indiscernible).

15      MR. PRESIDENT:  Natural resources.

16      READER:  House Bill 2492:  DOR cost

17 (indiscernible) recovery.

18      MR. PRESIDENT:  Government.

19      READER:  House Bill 2500:  Unlawful practices;

20 auto glass repair.

21      MR. PRESIDENT:  Financial institutions.

22      READER:  House Bill 2502:  Medical licensure
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1 compact.

2      MR. PRESIDENT:  Health and human services.

3      READER:  House Bill 2503:  Psychologist

4 licensure compact.

5      MR. PRESIDENT:  Health and human services.

6      READER:  House Bill 2504:  Physical therapy

7 licensure compact.

8      MR. PRESIDENT:  Health and human services.

9      READER:  House Bill 2610:  Indian Nation Tribe

10 Legislature Day.

11      MR. PRESIDENT:  Government.

12      READER:  House Bill 2692:  Insurance pharmacy

13 benefits auto procedures.

14      MR. PRESIDENT:  Health administrative

15 services, placed under second reading of bills.

16      Reference of bills.  House Bill 2100 is

17 further referred to the Committee on Health and

18 Human Services.

19      Reports of standing committees.  Without

20 objection, reports of standing committees that are

21 listed in the Journal will not be read.  The

22 reports will be entered in the Journal and the
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1 Secretary will record the action.

2      Committee of the Whole.  Mr. Majority Leader.

3      SENATOR YARBROUGH:  Mr. President, I move that

4 the Senate resolve itself into Committee of the

5 Whole for the consideration of the bill on the

6 calendar.

7      MR. PRESIDENT:  Defer the motion.  All in

8 favor, say aye.

9      Opposed, no?

10      Ayes appear to have it and do have it.  So

11 ordered.  I'll ask Senator Smith to chair this

12 count.

13      CHAIRMAN SMITH:  Good afternoon, Members.

14 This is the day the Lord has made.  Let us rejoice

15 and be glad in it.

16      Committee of the Whole, call to order.  The

17 Chair recognizes our Majority Leader, Senator

18 Yarbrough.

19      SENATOR YARBROUGH:  Mr. Chairman, I move that,

20 without objection, the bill on the calendar be read

21 by number and title only.

22      CHAIRMAN SMITH:  Thank you, sir.  Without
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1 objection, so ordered.

2      Let's read that lonely bill on the calendar,

3 please.

4      READER:  House Bill 2023:  Enactment of

5 Section 16-1005, (indiscernible) entered ballot

6 (indiscernible).  The Committee of the Whole

7 recommends that the following bills for popular

8 consideration:  House Bill 2023, (indiscernible).

9 Mr. President, (indiscernible) government having

10 had a (indiscernible) House Bill 2023 willing to

11 deliver early ballots (indiscernible).  Signed John

12 Kavanagh as chairman.

13      CHAIRMAN SMITH:  Thank you.

14      And Mr. Majority Leader, I'm going to call on

15 you, once we get the bill up -- there it is -- as

16 the committee chairman and vice-chairman is not in

17 attendance.  Would you kindly move House Bill 2023,

18 please.

19      SENATOR YARBROUGH:  Mr. Chairman, I move that

20 when the Committee of the Whole rises, the report

21 to recommend House Bill 2023 receive a do-pass

22 recommendation.
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1      CHAIRMAN SMITH:  Thank you, sir.  There's a

2 Quezada floor amendment.  Let's read that.

3      READER:  Quezada floor amendment, House Bill

4 2023, Senator Martin Quezada.

5      CHAIRMAN SMITH:  Senator Quezada.

6      SENATOR QUEZADA:  Thank you, Mr. Chair.  I

7 move the Quezada floor amendment to House Bill 2023

8 be adopted.

9      CHAIRMAN SMITH:  Thank you, sir.  Could you

10 give us a description, please.

11      SENATOR QUEZADA:  Yes, Mr. Chair, Members.  My

12 amendment does something very simple.  It seeks to

13 resolve the issue that necessitates this bill in

14 the first place.  So it's very simple.  It

15 stipulates that mail-in ballots that are postmarked

16 on or before Election Day shall be counted in that

17 election.

18      And, Members, the reason for this is people

19 have been attempting to assist their neighbors in

20 voting and in turning in their ballots, because

21 what happens is that the current law requires that

22 the ballots must be received by 7 p.m. on Election
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1 Day.  That means that there's a few days back where

2 you have to actually put the ballot into the mail

3 before Election Day.  Not everyone is aware of

4 that, yet they receive their early ballot in the

5 mail, and they think they have up until Election

6 Day to put that in the mail.  But what's happening

7 is people are waiting until the last minute,

8 waiting to see all the commercials, all the mail,

9 all of the advertisements for the candidates and

10 their campaigns before they make that decision on

11 that last minute.

12      Well, if they even make their decision at the

13 last minute, that day or two before the election,

14 and they put their ballot into the mail, it will

15 not count.  That's why you need volunteers to reach

16 out, collect the ballots, and assist voters in

17 having them turned in.

18      If this amendment goes through and the ballot

19 is actually counted because it is placed in the

20 mail before the deadline on Election Day and that

21 ballot is then counted, then there won't be as much

22 of a need for volunteers to go out and assist the
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1 voters in collecting their ballots and getting the

2 turned in.

3      I think this is a very sensible solution.  The

4 only negative to it is that it may delay the

5 results of the election a day or two, and my

6 response to that is simply:  What's more important:

7 Ensuring that all votes are counted or getting

8 election results as soon as humanly possible?

9      I would say that it's more important that we

10 ensure that all votes are counted, so I would ask

11 that you support my amendment.  It is a result of a

12 recommendation from the Shelby Response Project,

13 which was a study of Arizona in other states'

14 elections as a result of the Shelby v. Holder

15 decision in the United States Supreme Court.  They

16 evaluated thousands of -- the result of thousands

17 of uncounted ballots after the 2014 General

18 Election, and they made recommendations about how

19 to better improve our elections process so that we

20 could ensure that more ballots got counted.

21      This amendment is exactly one of the

22 recommendations that they provided.  So I would ask
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1 that you support my amendment, and with that, I

2 thank you.

3      CHAIRMAN SMITH:  Thank you, Senator.

4      The Chair recognizes Senator Sherwood.

5      SENATOR SHERWOOD:  Thank you, Mr. Chairman.

6 I'd like to comment on the Quezada floor amendment.

7      CHAIRMAN SMITH:  Please proceed.

8      SENATOR SHERWOOD:  Thank you.

9      Mr. Chairman, Members, I think this is a fine

10 idea.  Ultimately, the time with which the election

11 should be over with is -- it's kind of irrelevant.

12 The integrity of the election is what's important.

13 And so we're talking about here is the deadline

14 with which a person needs to have participated in

15 said election.

16      With that, I think this is a reasonable idea.

17 I think we've all known somebody who mailed in a

18 ballot too late, almost certainly every single

19 person in this room has been trying to trump the

20 vote.  You've known someone that said, Yeah, I

21 voted for you, and you found out that it wouldn't

22 be counted because they mailed it in too late.
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1      This would address that, which also speaks to

2 the heart of the bill, as my good buddy mentions.

3 With that, I would definitely ask for your support

4 on the Quezada floor amendment on House Bill 2023.

5      CHAIRMAN SMITH:  Thank you, Senator.

6      The Chair recognizes Senator Hobbs.

7      SENATOR HOBBS:  Thank you, Mr. Chair.  I also

8 rise in support of the Quezada floor amendment.

9 First of all, I don't think that the underlying

10 bill actually addresses a real problem, but if

11 there is a perception that actually collecting

12 early ballots to help people vote and have their

13 vote counted is a problem, then this amendment

14 would actually solve that problem without making

15 anyone into a criminal.

16      So I -- I adamantly support the Quezada floor

17 amendment, and I would urge members to do so as

18 well.

19      CHAIRMAN SMITH:  Thank you.

20      Any other discussion on the Quezada floor

21 amendment?

22      Majority Leader Yarbrough.
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1      SENATOR YARBROUGH:  Mr. Chairman, I rise in

2 respectful opposition to the Quezada floor

3 amendment.

4      CHAIRMAN SMITH:  Thank you, sir.

5      Members, the question before you is -- oh,

6 there's -- Senator Dalessandro, who just buzzed in

7 at the buzzer.  Yes, ma'am.

8      SENATOR DALESSANDRO:  Thank you, Mr. Chairman.

9 You know, every year we pass -- well, first of all,

10 I rise in support of the Quezada amendment.  Every

11 year, we pass bills to be in compliance with the

12 Internal Revenue rules, and with the Internal

13 Revenue, it is the postmark date that counts.  With

14 the Arizona Department of Revenue, it is the

15 postmark date that counts.

16      So to be in compliance with someone's

17 intention to vote, compounded with more and more

18 Arizona voters choosing to vote by mail, that is

19 getting to be a very, very popular option, and all

20 of you -- and I, you know, thank you for your

21 support a couple of weeks ago for my issue with the

22 Tucson mail processing center; I really thank you
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1 for your support of that.

2      I think that this is a valid amendment, and I

3 would ask everyone to really think about it and

4 consider voting for it because it is a sound

5 amendment and it takes care of a problem that some

6 of you have seen.  Thank you very much.

7      So I stand in support of the Quezada floor

8 amendment.

9      CHAIRMAN SMITH:  Thank you, Senator.

10      Seeing no further discussion, the question

11 before you is the Quezada floor amendment.  All

12 those in favor, say Aye.

13      Opposed, say no.

14      Noes have it, do have it.  So ordered.

15      There's a Sherwood floor amendment.  Let's

16 read that, please.

17      READER:  Sherwood floor amendment is a House

18 Bill 2023, signed Senator Sherwood.

19      CHAIRMAN SMITH:  Senator Sherwood.

20      SENATOR SHERWOOD:  Mr. Chairman, I would that

21 the Sherwood floor amendment to House Bill 2023 be

22 adopted.
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1      CHAIRMAN SMITH:  Thank you, sir.

2      Brief description, please.

3      SENATOR SHERWOOD:  Yes, sir.

4      Members, I think that the road that we're

5 going down here is dangerous waters for the young

6 men and women of Arizona who are going to be

7 voting.  Consider that now we are putting a scarlet

8 letter on somebody when you brand them with the

9 word "felony."  I would like to have that word not

10 be there.  If you have to go down this path, it

11 should be a misdemeanor and not a felony.

12      Consider that, in our lifetime here, just the

13 job application process has changed.  People used

14 to talk about how, you know, your job app would

15 say, Have you been convicted of a felony?  And then

16 they moved back and say, Have you ever been

17 arrested?  Have you ever been charged?  Have you

18 ever been accused of these things, and so on and so

19 forth.

20      So now your application will say, Have you

21 ever been accused of, you know, of a felony?  This

22 is serious stuff.  I personally believe that a lot

25-021

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 541 of 3218



Arizona State Senate Session
Conducted on March 9, 2016

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

22

1 of these trespasses, as you are about to portray

2 them, would be innocent.  I definitely don't want

3 the word "felony" on these people, so if you have

4 to go down this route -- and we shouldn't -- it

5 must be misdemeanor and not felony.

6      CHAIRMAN SMITH:  Thank you, sir.

7      The Chair recognizes Senator Shooter.

8      SENATOR SHOOTER:  Thank you, Mr. Chairman.

9      Members, I have to address some of these

10 things.  A lot of shenanigans happens down in my

11 neck of the woods in South County, Somerton, that

12 area.

13      And to address Senator Sherwood -- my esteemed

14 colleague from District 26, you know, if you don't

15 want to have a felon -- and we take the right to

16 vote away from felons.  So if you disrespect the

17 right of your privilege of voting, you should have

18 that.  You should have that as a penalty, in my

19 opinion.

20      But back to the other thing, I got an e-mail

21 again today because some of the folks down there

22 know this bill is coming up, and they once again
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1 reiterated what goes on, and they said and they can

2 produce a half-dozen people that will go in and

3 say -- and these are Hispanic folks that are down

4 there on the border that go in and try to vote, and

5 the people tell them, you have already voted, and

6 they didn't already vote.

7      And what I have been told is the way they do

8 it is they put the ballots -- they collect the

9 ballots early, they put them in a microwave with a

10 bowl of water, steam them up, take the ballots, if

11 they like the way it's voted, they put them back

12 in.  If they don't like the way it's voted, they

13 lose that ballot.

14      So that stuff happens down where I come from,

15 and I don't like it, and this is an attempt to

16 change it.  It reminds me of my dear old Uncle Art

17 who lived in Chicago.  He was a lifelong

18 republican, until he died, and then he became a

19 democrat.  You know, I think we need to address

20 this.

21      CHAIRMAN SMITH:  Thank you, Senator.

22      The Chair recognizes, once again, Senator
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1 Sherwood.

2      SENATOR SHERWOOD:  Mr. Chairman, I would like

3 to address what was just said.

4      CHAIRMAN SMITH:  Please proceed.

5      SENATOR SHERWOOD:  Yes, sir.  No, sir.  Voter

6 fraud is already, in fact, a felony.  What we're

7 talking about here is how we move the ballots.  It

8 was said in the committee in the House by

9 Representative Ugenti-Rita that this is not about

10 voter fraud.  And that serves what you were

11 physically talking about.

12      What this is about is whether or not you think

13 it is appropriate that somebody help getty up the

14 vote effort.

15      CHAIRMAN SMITH:  Thank you.

16      Any further discussion?

17      Seeing none, Members, the question is --

18      Senator Hobbs.  Senator Hobbs waves off.

19      Senator Yarbrough.

20      SENATOR YARBROUGH:  Mr. Chairman, I rise in

21 respectful opposition to the Sherwood floor

22 amendment.
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1      CHAIRMAN SMITH:  Thank you, sir.

2      The Chair recognizes -- you-all are getting

3 the urge to talk now.  Senator Quezada.

4      SENATOR QUEZADA:  Thank you, Mr. Chairman.

5      Would the Senator from District 13, yield to

6 any question?

7      CHAIRMAN SMITH:  Senator Shooter, would you

8 yield to any questions from Senator Quezada so long

9 as they are to remain to the Sherwood floor

10 amendment?

11      SENATOR QUEZADA:  Yes, sir, I would.

12      CHAIRMAN SMITH:  He yields.  Please keep our

13 line of questioning along this Sherwood amendment,

14 please.

15      SENATOR YARBROUGH:  I will try my best,

16 Mr. Chairman and Senator Shooter.

17      My question is, in regards to the amendment,

18 how we are moving this from a classic felony down

19 to a misdemeanor, and you reported that this is

20 necessary to keep it as a felony because there are

21 incidences where individuals are doing shenanigans

22 with the ballots.
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1      My question then is, seeing how that -- that

2 alleged situation took place, did you report that

3 to law enforcement, and who and what was -- and who

4 was prosecuted by that, and what were the results

5 of that criminal investigation?

6      CHAIRMAN SMITH:  Senator Shooter.

7      SENATOR SHOOTER:  Thank you, Mr. Chairman.

8      We did, in fact, report it to law enforcement.

9 They reported it to the Secretary of State's

10 office.  They came down and investigated to the

11 degree that they could.  It was about a month and a

12 half later.  You know, nothing -- nothing really

13 happened other than the fact that they did a press

14 release, I think, or something to that effect.

15      CHAIRMAN SMITH:  Senator Quezada, any further

16 questions?

17      SENATOR QUEZADA:  Thank you, Mr. Chairman.

18 And so I will rise in support of the Sherwood floor

19 amendment.  What we just right now is that nothing

20 happened.  And that's exactly the point, folks, is

21 that nothing is happening out in the field.

22 Nothing is happening that is proven.  Nothing is

25-026

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 546 of 3218



Arizona State Senate Session
Conducted on March 9, 2016

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

27

1 happening that is requiring us to turn volunteers

2 into felons.  And that's exactly what this bill

3 does.  It turns volunteers into felons.  It turns

4 individuals who are engaging in the civic process

5 of voting into felons.  I think that is trying to

6 kill a fly with a cannon.

7      And what the Sherwood amendment does is it

8 takes away that black mark felony and it lessens

9 that harm that you would put on people who are

10 otherwise great individuals in our society, who are

11 just trying to help each other, help their

12 neighbors vote.  Instead of turning them into

13 felons, if this is indeed a situation that's

14 happening, it would make them subject to a class 2

15 misdemeanor.  I don't even think that's necessary,

16 to be honest, Mr. Chairman.  I don't think the bill

17 as a whole is necessary at all, but I would support

18 the Sherwood floor amendment.  Thank you.

19      CHAIRMAN SMITH:  Thank you, sir.

20      The Chair recognizes Senator Pancrazi.

21      SENATOR PANCRAZI:  Mr. Chair, I have to stand

22 up.  I usually don't.  I represent families and I
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1 represent Somerton.  There are over 30,000 people

2 in San Luis.  There are over 15,000 people in the

3 city of Somerton, and none of them -- not one of

4 them has a mailbox where the mail is delivered to

5 their homes.  These people in rural Arizona --

6 Senator Shooter represents Weltlitz (ph) the same

7 way.  They don't have mailboxes.

8      So there are volunteers who do go out and we

9 do look and find those folks who haven't turned in

10 their early ballots and we do go ask them to please

11 turn in their early ballot.  Yes, we do.  We go out

12 and canvass Somerton and San Luis both, as well as

13 Yuma, and we do ask for them.

14      I had JSA kids at my last election who were

15 out giving rides to the polls to people so that

16 they would turn in their early ballots.

17      So, yes, I actually do that -- not me

18 personally, but I actually facilitate it.  So there

19 is nothing wrong with what being able to go out,

20 especially in the rural areas where there aren't

21 any mailboxes where you can't just drop it back in

22 the mail to get it there.  There is nothing wrong
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1 with that.  And they are good, really good,

2 hard-working folks that live in San Luis and

3 Somerton, and they are so concerned about making

4 sure that the folks in their communities vote, that

5 they have a vote.  They do have volunteers who do

6 go out and do this so that their votes can be

7 counted and so their feelings can be heard and they

8 votes can be heard.  And I very much support that.

9 And with that, I oppose this bill and I support

10 Sherwood's amendment.

11      CHAIRMAN SMITH:  Thank you, Senator.

12      The Chair recognizes Senator Allen.

13      SENATOR ALLEN:  Thank you, Mr. Chairman.  I

14 stand respectfully opposing the Sherwood floor

15 amendment.  I also live in rural Arizona.  In fact,

16 I live ten miles from town, and I don't have any

17 mail delivered to my home either.  I have to go in

18 to town to the post office to my postal box to get

19 my mail, and to mail.

20      I would wonder and ask these same people, are

21 you concerned about going door to door to be

22 reminded to send in their house payment, their
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1 electricity payments, their car payments, or

2 remember the birthday of their grandmother they

3 might be mailing a letter?  I don't think so.

4      These people, like she said, are hard-working

5 people, and I think they're totally responsible,

6 and they get their ballots and they have

7 20-something days or 25 days that they can return

8 that ballot back to the post office.  They go to

9 town all the time.  They get groceries just like I

10 do.  And you figure out a way to get your ballot

11 back.

12      And I think that, again, you can try to say,

13 Well, there's just no proof that nothing has

14 happened.  We just don't know that.  We can't prove

15 that nothing has never happened, and we can't prove

16 that something has happened.  And it is sacred to

17 vote and you have got to keep your vote where

18 you're sure somebody doesn't tamper with it.

19      It also makes me nervous.  I just dropped my

20 presidential ballot in the mail, and I'm nervous

21 about mailing it this early because I don't know if

22 somebody wants to look and see who I voted for when
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1 it gets to wherever it's going.

2      It is a concern, and all this is is doing the

3 responsible thing and making sure that these

4 can't -- these votes are protected.

5      Thank you, Mr. Chairman.

6      CHAIRMAN SMITH:  Thank you, Senator.

7      The Chair recognizes, once again, Senator

8 Shooter.

9      SENATOR SHOOTER:  Thank you, Mr. Chairman.

10      Will the good senator from District 4 yield

11 for a question?

12      CHAIRMAN SMITH:  Senator, do you yield to a

13 question so long as it is germane to the Sherwood

14 floor amendment?

15      SENATOR ALLEN:  I do.

16      THE COURT:  Thank you.

17      Senator Shooter.

18      SENATOR SHOOTER:  Thank you, Mr. Chairman.

19      SENATOR ALLEN:  Love you, Shooter, I know.

20      SENATOR SHOOTER:  Me too.  Well, we're just

21 having some fun.

22      SENATOR ALLEN:  Okay.
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1      SENATOR SHOOTER:  The good senator said that

2 they don't have mailboxes in a large portion of her

3 district.  What I would like to ask is, Do they

4 have microwaves?

5      CHAIRMAN SMITH:  Thank you.  And let's keep it

6 to this --

7      SENATOR ALLEN:  I usually don't go into their

8 houses to find out.

9      CHAIRMAN SMITH:  Let's keep it to the Sherwood

10 floor amendment.

11      Any further discussion?

12      Senator Sherwood?

13      SENATOR SHERWOOD:  I would like to make one

14 comment that was mentioned -- about what was

15 mentioned by the good senator from District 6.  In

16 regards to the businesses and how businesses

17 conduct their transactions, it's worth mentioning

18 that now businesses are doing things online.  So if

19 you all wanted to have a conversation about voting

20 online or voting on smart phones, I'll have that

21 conversation with you, but they have the ability to

22 sit on a bill to the post office for a couple of

25-032

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 552 of 3218



Arizona State Senate Session
Conducted on March 9, 2016

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

33

1 weeks and if they're realizing, oh, no, this is

2 going to be late, then no problem; jump online and

3 get it done instantly.

4      This is not an option within the electorate

5 right here.  So it is important that we maintain

6 all available options to get that ballot cast.

7 That's so important for our democracy.

8      CHAIRMAN SMITH:  The Chair again recognizes

9 Senator Allen.

10      SENATOR ALLEN:  Thank you, Mr. Chairman.

11      My point still stands.  These people go to

12 town, they -- they are going about their daily

13 lives with the daily pressure and stress of what

14 everybody's life gives them, and they are totally

15 capable.  Do not tell me that people are not

16 capable of being -- of seeing that their ballot can

17 be returned.  That's what we're talking about.

18 That suddenly now we have this whole group of

19 people out there who are not capable of returning a

20 ballot and they need this help.  And that's what

21 I'm arguing against.  This is about personal

22 responsibility.  We don't take of them in every
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1 other aspect of their life.  They are certainly

2 capable.  If they believe that their vote is

3 important and they want to make that vote, then

4 they should vote and be sure that they get that

5 done and not depend on somebody coming to the door

6 and knocking on the door and saying, Hey, I'll do

7 this for you.

8      Thank you.

9      CHAIRMAN SMITH:  Thank you, Senator.

10      Members, seeing no further discussion, the

11 question before you is the Sherwood floor

12 amendment.  All those in favor of the amendment

13 will say aye.

14      Opposed will say no.

15      Noes have it, do have it.  So ordered.

16      Mr. Majority Leader, would you mind moving

17 House -- oh, you have already moved it.

18      So, Members, now the question before you --

19 and we only have two amendments today?  Ah, Senator

20 Farley is weighing in.  Do you have any more

21 amendments for us today, Senator Farley?

22      SENATOR FARLEY:  Thank you, Mr. Chair, but I'm
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1 all amended out.

2      CHAIRMAN SMITH:  I see.  Please proceed with

3 your comments.

4      SENATOR FARLEY:  I actually was rising in

5 opposition to the bill as amended.

6      CHAIRMAN SMITH:  Yes, sir.

7      SENATOR FARLEY:  And I just want to point out

8 that even the senator from District 13 admitted

9 himself that there was no fraud in the case that he

10 said was proof that there was fraud.  There was an

11 investigation and there was nothing discovered that

12 was criminal and nothing has happened.  So the fact

13 remains that there has not been any single case of

14 voter fraud involving the tampering with or

15 disposal of any collected ballot.  None whatsoever.

16      So what's the problem we're solving?  The

17 problem we're solving is that one party is better

18 at collecting ballots than the other one, and the

19 other one tried and they failed, and therefore,

20 it's time change the rules.  And I don't think

21 that's really what we should be doing as a

22 legislature.  When one person plays by the rules
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1 better than the next, that doesn't mean the rules

2 are wrong.  You don't actually need to give an

3 advantage to one party over another by changing the

4 rules.  That's not what we should be doing as a

5 legislature.

6      The early ballot makes it convenient for

7 people to be able to turn it in or to give it to

8 somebody else to turn in if they decide they want

9 to do so.  The folks who decide to turn their

10 ballots to people who are collecting it on their

11 behalf are doing it out of their own free will.

12 They're intelligent people.  They're not small

13 children that need extra direction.  They have made

14 that decision and they trust the people they have

15 given it to.

16      So to make it a felony to allow a voter to

17 make, out of their own free will, to choose to be

18 able to -- to be able to choose to be able to give

19 that ballot to someone they trust to deliver it to

20 the elected authorities at the post office, we

21 shouldn't be taking away that right.  We should be

22 standing up for people's right to be able to vote
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1 and trust the person that they trust.

2      So I urge all of you to vote no on that bill.

3      CHAIRMAN SMITH:  Thank you, sir.

4      The Chair recognizes Senator Hobbs.

5      SENATOR HOBBS:  Thank you, Mr. Chair.  I also

6 rise in opposition to House Bill 2023, and as my

7 colleague from District 9 stated, this bill is not

8 solving any problem that exists.  And I find it

9 really offensive, actually, that people are making

10 the egregious allegations that they're making about

11 this fraud that's happening that's so rampant, but

12 there's actually no proven instances of this at

13 all.

14      If there was this -- what's being described as

15 egregious, so why wouldn't you go and file a

16 complaint with the Elections Department?  I just

17 don't believe it's happening.  There are no

18 documented cases of fraud involving early ballots

19 whatsoever at all.  And I think it is not for us to

20 judge how people vote their early ballot.

21      If some people don't turn in their ballots and

22 campaign committees want to make sure that those
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1 voters get their vote in, why shouldn't they be

2 able to go and work with those voters to get their

3 ballots in?  There is nothing criminal involved in

4 that.  Nobody is tampering with ballots.  There is

5 no evidence that that is happening at all.  This

6 bill is not solving a real problem.

7      I also think there are better ways to solve

8 this issue, if there is a perception that there is

9 fraud happening.  We had a bill go through here

10 about receipts.  I didn't support that bill because

11 I thought it wasn't necessarily very well thought

12 out or delineated how that receipt mechanism would

13 work, but you could take the envelopes of the early

14 ballots and put a little box on there for a

15 certification for somebody to hand their ballot to

16 somebody else to turn it in, and there is

17 documentation right there on the ballot that you

18 handed it to this person.

19      There's other ways to address this.  We do not

20 need to be making campaign workers and volunteers

21 and staffers and people that try to help other

22 people vote into criminals, and I -- I'm in adamant
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1 opposition to this bill.

2      CHAIRMAN SMITH:  Thank you, Senator.

3      The Chair recognizes Senator Sherwood.

4      SENATOR SHERWOOD:  Mr. Chairman, I'd like to

5 comment on the bill.

6      THE COURT:  Please proceed.

7      ATTORNEY 2:  Thank you, sir.

8      I stand in opposition to House Bill 2023.  I

9 think that we're going down a road that we don't

10 want to go down.  I was here about four years ago

11 when we did House Bill 2305, which was a very

12 similar measure which also looked into the way

13 people do voting themselves, and it was not very

14 popular.  It was a very partisan bill.

15      And you know that I already feel like, as

16 members of the House or Senate, as democrats and

17 republicans, any time you finagle with

18 electioneering, which what we're doing, we're

19 talking about the process of how we elect each

20 other, we should always make sure that we have some

21 type of buy-in by both parties, stakeholders by

22 both parties, and agreement between both parties.
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1 We don't have this.  We didn't have that back with

2 2305, we don't have this with 2023 right now.

3      That bill was so unpopular that people went

4 out and got signatures to refer to the ballot for a

5 citizen veto.  It was repealed later, which was a

6 suspicious behavior, but nonetheless, the

7 signatures don't mean nothing.  And so when people

8 gave those signatures to get onto the ballot, that

9 meant to me that the State doesn't have the

10 appetite nor did over 40 percent of lawmakers to do

11 anything with this.

12      In addition to that, any time we pass

13 financial measures here, we have all had the JOBC

14 score this.  We say, Great, they're nonpartisan,

15 you know, they're independents.  Don't tell us the

16 facts about what the financial output of what this

17 is going to be.

18      Well, we don't have a JOBC that's going to

19 tell us what's going to happen when we pass this

20 measure, but I will predict right now, we're not

21 going to have higher turnout.  We're not spreading

22 democracy when we do this.
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1      And so I question, what will be the outcome

2 and is that a good thing and if so, for whom?  I

3 would love to have this scored by a proper

4 independent authority to tell us what's going to

5 happen in our Arizona races.

6      In addition to that, I watched the committee

7 last night in the House where this bill passed

8 through, and it was billed as voter fraud in the

9 beginning, and then at the end, the chairwoman

10 herself said this is not about voter fraud at all.

11 This is purely about whether or not you think it's

12 appropriate for this measure to be done.

13      Well, I think that it is.  I think that we

14 want to empower democracy.  I love spraying

15 democracy like you republicans love cutting taxes.

16 This is not one of the things that we want to be

17 doing here in Arizona.  Arizona is out of step with

18 other states.  If they're doing this, well, so be

19 it.  We hear all the time about we don't care about

20 states if we don't like it, and then all of a

21 sudden we care about other states if we do like it.

22 Let's focus on what's going for us, and what's
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1 going for us is democracy.

2      There were people in committee testifying

3 about this bill.  A gentleman named Richard

4 Hopkins, who was a candidate, and he complained

5 that he lost his race, and that if this had been a

6 measure, he would have been a part of the body.

7 Well, that's not the way we do this.  You don't get

8 to do an evaluation on your campaign and figure out

9 why you lost and then come back and say, you should

10 change the loss to help me get elected.  That is

11 not a good idea for the House or Senate.

12      My good buddy, Representative Mesnard, said,

13 you know, it's not so much about how much of this

14 is happening.  It's if people believe this is

15 happening.  Well, consider this.  I don't want to

16 be in a court where there's a jury that's talking

17 about in the back, well, if people have to find

18 them guilty.  You know, hey, well, the jury might

19 know that he's innocent, but if people want a

20 conviction, then we should absolutely convict this

21 person.  No, that's not the way that it works.  You

22 don't want a jury that's preoccupied with what

25-042

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 562 of 3218



Arizona State Senate Session
Conducted on March 9, 2016

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

43

1 people perceive.  You want a jury that's

2 preoccupied with the facts.

3      And the facts of this is that there's not one

4 documented case of voter fraud in Arizona.  We have

5 been a state for a hundred years.  Things are going

6 great.  Let's expand democracy.  Let's take this

7 into a digital age.  Let's head an entirely

8 different direction.

9      Beyond this, if you want to spread democracy

10 with me, I would love to ask for your support on

11 automatic voter registration.  Let's keep polls

12 open longer.  Let's have more polls.  There is a

13 plethora of ways we can make improvements on the

14 electoral system.

15      And with that, Mr. Chairman, I oppose House

16 Bill 2023.

17      CHAIRMAN SMITH:  Thank you, Senator.

18      The Chair recognizes Senator Shooter.

19      SENATOR SHOOTER:  Thank you, Mr. Chairman.

20 I'll make it brief.

21      I stand in support of the bill, obviously, and

22 I'd also like to just prove out that they never
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1 approved -- proved that they never proved Al Capone

2 was a bootlegger either.

3      CHAIRMAN SMITH:  Thank you, Senator.

4      Any further discussion?

5      Members, seeing none, all those in favor of

6 House Bill 2023 will say aye.

7      Opposed will say no.

8      Ayes appear to have it, do have it.  So

9 ordered.

10      That completes our calendar, ladies and

11 gentlemen.

12      Senator Yarbrough, Mr. Majority Leader.

13      SENATOR YARBROUGH:  Mr. Chairman, I move that

14 the Committee of the Whole rise and report.

15      CHAIRMAN SMITH:  Thank you, Members.  You have

16 heard that motion.  All those in favor, say aye.

17      Opposed say no.

18      Ayes have it, do have it.  So ordered.

19      MR. PRESIDENT:  The Senate will come to order.

20 The reader will read the report.

21      READER:  Mr. President, the committee of the

22 whole (indiscernible) legislation (indiscernible)
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1 the following recommendation:  House Bill 2303 do

2 pass.  Signed (indiscernible) Mr. Chairman.

3      MR. PRESIDENT:  Senator Smith.

4      SENATOR SMITH:  Thank you, Mr. President.  I

5 move that the report of the Committee of the Whole

6 be adopted and the bill be properly assigned.

7      MR. PRESIDENT:  You have heard the motion.

8 All in favor say aye.

9      Opposed, no.

10      The ayes appear to have it, do have it.  So

11 ordered.

12      Third reading of the bills.

13      (Here ends the video recording.)

14

15

16

17

18

19

20

21

22
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June 10, 2016 
 

United States District Court for the District of Arizona 
 

Feldman, et al. v. Arizona Secretary of State’s Office, et al.  
 

Case No. 16-1065-PHX-DLR 
 

Expert Report of Jonathan Rodden, PhD 
 

737 Mayfield Avenue 
Stanford, CA 94305 
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Table 1: Absentee Voting in Arizona 

Year 2008 2010 2012 2014 

IV. TURNOUT AND OUT-OF-PRECINCT VOTING IN ARIZONA 
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Arizona’s Turnout in Comparative Perspective 
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Figure 1: Turnout as share of total citizen voting-age population, 2012 general 
election, according to Current Population Survey November 2012 
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Figure 2: African-American turnout as share of total African-American citizen 
voting-age population, 2012 general election, according to Current Population 

Survey November 2012 
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Figure 3: Hispanic turnout as share of total Hispanic citizen voting-age 
population, 2012 general election, according to Current Population Survey 

November 2012 

 

Out-of-Precinct Voting: Arizona in Comparative Perspective 

95-022

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 630 of 3218



2012 Election and Voting Administration Survey

See, e.g.
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Figure 4: Provisional ballots as a share of ballots cast in the 2012 general 
election according to AEC report
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Figure 5: Provisional ballots as share of in-person ballots cast in Arizona 
According to EAC reports 
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Figure 6: Rejected out-of-precinct ballots as a share of in-person ballots cast 
according to 2012 EAC Report  
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Figure 7: Provisional ballots as a share of in-person ballots cast according to 
EAC reports, Arizona counties 
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Figure 8: Total rejected ballots and out-of-precinct ballots as shares of in-
person ballots cast according to EAC reports, Arizona counties  
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Who Votes in the Wrong Precinct? A Case Study of Maricopa County 
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Figure 9: Heat map derived from geocoded individual out-of-precinct ballots 
cast in 2012 general election 

95-030

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 638 of 3218



Figure 10: Heat map of out-of-precinct ballots cast in 2012 general election 
and renters  
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Figure 11: Heat map of out-of-precinct ballots cast in 2012 general election 
and race/ethnicity 
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Health Services Research

Health Services and Outcomes 
Research Methodology

Marc 
Veasey et al. v. Rick Perry et al.

Ohio Democratic Party et al. v. Husted et al.
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Figure 12: Out-of-Precinct Provisional ballots cast by race/ethnicity in 
general elections in Maricopa County, AZ 
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Figure 13: Out-of-Precinct Provisional ballots are share of ballots cast 
by race/ethnicity in general elections in Maricopa County, AZ
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Figure 14: Out-of-Precinct Provisional ballots cast by age in general 
elections in Maricopa County, AZ 
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Figure 15: Out-of-Precinct Provisional ballots cast by party registration 
in general elections in Maricopa County, AZ 

 

 

Extension to Pima and Coconino Counties 
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V. THE LOCATION OF POLLING PLACES IN MARICOPA COUNTY 

not
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Valid Ballots Incorrectly Discarded 
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Errors caused by Polling Locations: Illustrative Cases 

95-046

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 654 of 3218



Figure 16: Polling place locations and out-of-precinct ballots cast in the 
vicinity south of Maricopa precinct number 173
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Figure 17: Polling place locations and out-of-precinct ballots cast in the 
vicinity north of Maricopa precinct number 173 
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located outside the 

precinct
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Figure 18: Polling place locations and out-of-precinct ballots cast in the 
vicinity of precincts 26 and 398 
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Systematic analysis of geography and out-of-precinct voting 
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closer 
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Changes in Precinct Locations 
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Race and ethnicity 
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VI. THE 2016 PRESIDENTIAL PREFERENCE ELECTION IN MARICOPA COUNTY 

required

95-061

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 669 of 3218



95-062

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 670 of 3218



Figure 19: Race, ethnicity, and polling place location in the presidential 
preference primary, 2016 
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Table 2: Estimated change in travel distance associated with reduction 
in polling locations in 2016 presidential preference primary, Maricopa County 

Minimum added 
travel distance 

Non-Hispanic 
Whites Hispanics 

African 
Americans 
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Figure 20: Public transportation use and polling place locations in the 
2016 presidential preference primary 
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Table 3: Estimated travel time to nearest polling location, 2016 
presidential preference primary, Maricopa County  

Estimated travel 
distance: 

Non-Hispanic 
Whites Hispanics 

African 
Americans 
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VII. LOOKING AHEAD 
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Appendix A  

“Out-of-Precinct” Invalid Ballots Cast by Maricopa County Precinct, November 
2012 General Election

Precinct 
Number 

Total "out-of-
precinct" 
ballots cast 

"Out-of 
precinct" ballots 
cast in a precinct 
that does not 
match the 
voter's 
registration 
precinct 

"Out-of 
precinct" ballots 
cast in a 
precinct that 
matches the 
voter’s 
registration 

1 15 6 9
2 7 4 3
3 11 8 3
4 13 9 4
5 4 3 1
7 8 5 3
9 7 7 0

10 10 8 2
11 7 3 4
13 1 1 0
15 10 7 3
16 9 1 8
17 11 5 6
18 17 6 11
19 9 2 7
20 1 1 0
21 5 3 2
22 6 4 2
23 11 7 4
24 1 0 1
25 2 2 0
26 17 15 2
27 28 21 7
28 2 2 0
29 19 5 14
30 3 3 0
31 1 1 0
32 14 9 5
33 2 1 1
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34 51 45 6
35 18 14 4
36 7 6 1
37 11 4 7
38 57 39 18
39 9 5 4
40 1 0 1
41 24 11 13
42 13 6 7
43 14 9 5
44 12 7 5
45 12 10 2
46 9 3 6
47 6 2 4
48 9 7 2
49 26 20 6
50 3 2 1
51 11 6 5
52 3 1 2
54 21 20 1
55 7 6 1
57 6 4 2
58 1 1 0
59 1 0 1
60 23 12 11
61 36 29 7
62 21 17 4
63 39 18 21
64 1 0 1
65 11 8 3
66 2 2 0
67 12 8 4
68 23 17 6
69 6 5 1
70 13 6 7
71 5 3 2
73 4 4 0
74 5 1 4
75 3 1 2
76 3 1 2
77 5 2 3
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79 4 1 3
80 12 9 3
82 2 0 2
83 5 3 2
84 12 5 7
85 10 5 5
87 16 9 7
88 3 2 1
89 4 3 1
90 11 8 3
91 29 16 13
92 15 6 9
93 11 4 7
94 3 1 2
95 5 4 1
96 10 7 3
97 8 6 2
98 38 36 2

100 10 9 1
101 4 3 1
102 8 4 4
103 29 22 7
104 5 5 0
105 8 2 6
106 10 6 4
107 7 2 5
108 6 3 3
109 11 10 1
110 10 7 3
112 2 0 2
113 14 8 6
114 6 3 3
115 8 4 4
116 14 10 4
117 14 10 4
118 7 3 4
119 28 23 5
121 8 5 3
122 19 15 4
123 6 2 4
124 20 19 1
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125 1 1 0
126 2 0 2
127 11 9 2
128 7 4 3
129 5 3 2
130 2 2 0
131 4 3 1
132 9 8 1
133 13 8 5
134 21 15 6
135 3 1 2
136 10 9 1
138 11 3 8
139 6 4 2
140 7 3 4
141 4 1 3
142 4 4 0
143 7 1 6
144 16 14 2
145 1 1 0
146 3 3 0
148 4 1 3
149 11 9 2
151 3 3 0
154 14 5 9
155 15 12 3
156 4 3 1
157 8 6 2
158 6 1 5
159 3 1 2
160 6 5 1
161 8 5 3
162 5 3 2
163 14 11 3
164 19 12 7
165 23 16 7
166 10 9 1
167 5 1 4
168 2 2 0
169 7 2 5
170 23 15 8
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171 7 2 5
172 11 2 9
173 78 66 12
174 13 6 7
175 24 16 8
176 18 12 6
177 9 6 3
178 7 2 5
179 6 5 1
180 14 12 2
181 14 11 3
182 59 56 3
183 16 4 12
185 18 15 3
186 5 3 2
187 2 0 2
188 11 7 4
189 19 16 3
190 15 15 0
191 17 11 6
192 1 0 1
193 6 5 1
194 8 4 4
195 10 9 1
196 4 2 2
197 9 6 3
198 31 21 10
199 2 2 0
200 11 8 3
201 2 1 1
202 5 3 2
203 1 1 0
204 11 5 6
205 1 1 0
206 3 2 1
207 8 8 0
208 6 5 1
209 11 7 4
210 23 10 13
211 3 1 2
212 40 39 1
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213 3 3 0
214 32 19 13
216 3 3 0
217 8 8 0
218 29 18 11
219 10 8 2
220 22 17 5
221 18 8 10
222 11 6 5
223 2 1 1
224 15 9 6
225 35 24 11
226 2 0 2
227 1 1 0
228 6 3 3
229 16 12 4
230 9 3 6
231 2 1 1
233 6 1 5
234 11 2 9
235 6 2 4
236 9 5 4
237 3 3 0
238 34 25 9
239 20 6 14
240 5 2 3
242 16 12 4
243 2 1 1
244 9 5 4
245 2 0 2
246 21 8 13
247 12 6 6
248 11 4 7
249 9 9 0
250 12 8 4
251 15 7 8
252 5 5 0
253 3 1 2
254 1 0 1
255 5 4 1
256 5 3 2
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257 11 3 8
258 9 7 2
260 9 9 0
261 23 19 4
262 6 5 1
263 8 5 3
264 4 3 1
265 18 14 4
266 6 4 2
267 11 6 5
268 27 17 10
269 9 6 3
271 13 6 7
272 7 4 3
273 28 16 12
274 23 20 3
275 15 13 2
276 4 4 0
277 7 4 3
278 21 14 7
279 6 1 5
280 1 1 0
281 3 1 2
282 2 1 1
283 6 1 5
284 28 19 9
285 3 3 0
286 9 8 1
287 28 21 7
288 24 20 4
289 4 1 3
291 16 7 9
292 9 6 3
293 9 7 2
294 4 2 2
295 1 0 1
296 13 7 6
297 22 16 6
298 10 7 3
299 2 2 0
300 33 28 5
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301 19 10 9
302 56 53 3
303 4 1 3
304 4 3 1
305 2 1 1
306 68 65 3
307 2 2 0
308 21 5 16
309 18 14 4
310 4 2 2
311 3 0 3
312 40 24 16
313 26 17 9
314 9 5 4
315 44 35 9
316 6 2 4
317 1 1 0
318 14 8 6
319 13 7 6
320 8 5 3
322 12 9 3
323 16 9 7
324 7 5 2
325 7 6 1
326 6 2 4
327 10 2 8
328 9 3 6
329 31 21 10
330 12 8 4
331 8 5 3
332 17 11 6
333 21 14 7
334 4 4 0
335 12 11 1
336 11 7 4
337 22 9 13
338 2 2 0
339 31 18 13
340 11 8 3
341 17 13 4
342 1 0 1
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343 5 3 2
344 3 3 0
345 29 20 9
346 4 1 3
347 14 5 9
348 10 7 3
349 17 9 8
350 28 16 12
351 14 12 2
352 51 40 11
353 12 6 6
354 1 0 1
356 24 19 5
357 27 18 9
359 40 26 14
360 6 2 4
361 14 7 7
362 22 16 6
363 22 14 8
364 1 0 1
366 8 5 3
367 15 14 1
368 6 4 2
369 7 1 6
371 5 0 5
372 9 4 5
373 13 3 10
374 31 25 6
375 15 6 9
376 4 3 1
377 6 5 1
378 5 3 2
380 14 9 5
381 3 2 1
382 19 14 5
383 30 14 16
384 12 4 8
385 23 11 12
386 2 2 0
387 2 2 0
388 10 8 2
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389 13 11 2
390 12 2 10
391 16 7 9
392 8 5 3
393 8 4 4
394 6 6 0
395 3 3 0
396 9 6 3
397 25 20 5
398 36 28 8
399 15 11 4
400 17 10 7
401 1 1 0
402 5 2 3
403 4 4 0
404 7 7 0
405 15 5 10
406 10 8 2
407 9 8 1
408 3 3 0
409 21 16 5
410 22 9 13
411 3 3 0
412 1 1 0
413 3 2 1
414 26 15 11
415 16 9 7
416 13 8 5
418 6 4 2
419 30 18 12
420 1 1 0
421 42 36 6
422 18 14 4
423 18 11 7
424 8 4 4
425 7 5 2
426 4 2 2
427 2 2 0
428 3 1 2
429 10 8 2
430 8 8 0
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431 14 10 4
432 13 10 3
433 6 3 3
434 9 3 6
435 10 9 1
436 18 16 2
437 13 10 3
438 16 8 8
439 1 1 0
440 5 3 2
441 7 7 0
442 16 10 6
443 1 0 1
444 6 2 4
445 5 5 0
446 11 9 2
447 1 1 0
448 6 5 1
449 6 6 0
450 6 3 3
452 13 8 5
454 8 6 2
455 28 22 6
456 3 1 2
457 14 6 8
458 3 2 1
459 13 10 3
460 8 7 1
461 25 16 9
462 9 2 7
463 11 9 2
464 7 4 3
465 2 2 0
466 7 2 5
467 15 10 5
468 3 3 0
469 10 6 4
470 12 9 3
471 9 8 1
472 12 7 5
473 4 0 4
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474 10 5 5
475 3 2 1
476 17 17 0
477 8 7 1
478 1 0 1
479 17 6 11
480 15 13 2
481 4 1 3
482 12 8 4
483 6 2 4
484 4 3 1
485 4 1 3
486 16 13 3
487 11 7 4
488 15 5 10
489 8 7 1
490 6 2 4
491 15 8 7
492 2 1 1
493 12 4 8
494 1 1 0
495 2 2 0
496 12 6 6
497 3 1 2
498 3 2 1
499 9 3 6
500 18 8 10
501 8 4 4
502 11 4 7
503 29 14 15
504 21 13 8
505 14 9 5
506 19 12 7
507 15 10 5
508 7 3 4
509 5 3 2
510 18 10 8
511 26 23 3
512 5 3 2
513 4 2 2
514 9 4 5
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515 3 3 0
516 10 8 2
517 11 10 1
518 8 7 1
519 8 5 3
520 4 2 2
521 2 1 1
522 8 4 4
523 17 9 8
524 22 13 9
526 2 2 0
527 7 1 6
528 2 1 1
529 6 4 2
530 4 2 2
531 10 5 5
532 1 1 0
533 31 19 12
534 7 7 0
535 9 4 5
536 5 4 1
537 17 9 8
538 6 5 1
539 6 5 1
540 7 5 2
541 12 8 4
543 9 2 7
544 4 3 1
545 18 13 5
547 9 7 2
548 7 4 3
549 2 1 1
550 22 12 10
551 15 8 7
552 3 1 2
553 4 2 2
554 1 1 0
555 7 6 1
556 2 1 1
557 7 4 3
558 4 2 2
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560 14 12 2
561 11 7 4
563 8 4 4
564 1 1 0
565 19 16 3
566 31 23 8
567 7 2 5
568 18 5 13
570 14 11 3
571 34 27 7
573 3 2 1
574 2 1 1
575 2 0 2
576 7 7 0
577 1 1 0
578 1 1 0
579 14 8 6
580 8 7 1
581 11 8 3
582 1 0 1
583 24 14 10
584 10 2 8
585 19 9 10
586 28 16 12
587 6 1 5
589 6 2 4
593 9 4 5
595 15 10 5
596 7 2 5
597 15 8 7
599 7 4 3
600 2 2 0
601 15 9 6
602 13 10 3
603 16 8 8
605 2 2 0
606 12 7 5
607 11 6 5
609 10 6 4
611 15 6 9
612 2 2 0
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613 78 48 30
614 1 1 0
615 6 2 4
616 9 8 1
617 5 1 4
618 1 1 0
619 12 9 3
620 2 1 1
621 12 8 4
622 10 2 8
623 1 1 0
624 5 2 3
626 23 11 12
627 8 7 1
628 1 1 0
629 4 4 0
630 31 17 14
631 17 9 8
632 13 5 8
633 13 9 4
634 1 1 0
635 7 4 3
636 10 9 1
637 7 6 1
639 9 9 0
641 30 9 21
642 28 23 5
643 1 0 1
645 3 3 0
647 18 12 6
649 7 6 1
651 20 12 8
652 22 17 5
654 10 4 6
655 4 2 2
656 16 14 2
657 18 13 5
658 21 21 0
659 3 1 2
660 15 13 2
661 1 0 1
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662 5 3 2
663 15 10 5
664 4 3 1
665 5 4 1
666 1 1 0
667 9 3 6
668 24 18 6
669 11 3 8
670 8 5 3
671 20 7 13
672 3 3 0
673 7 4 3
674 33 23 10
675 5 3 2
676 19 12 7
678 2 2 0
679 16 8 8
680 2 1 1
681 21 11 10
682 3 2 1
683 10 6 4
684 17 12 5
685 12 7 5
686 5 4 1
687 6 2 4
689 8 3 5
690 21 19 2
691 12 10 2
692 4 3 1
693 8 5 3
694 8 4 4
695 14 13 1
696 8 5 3
697 30 11 19
698 7 6 1
699 5 1 4
701 8 5 3
703 21 21 0
704 4 4 0
705 2 2 0
706 30 23 7
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707 24 13 11
708 2 2 0
709 14 12 2
710 9 3 6
711 3 1 2
712 2 0 2
713 8 5 3
714 10 6 4
715 43 38 5
716 3 3 0
717 1 1 0
718 7 3 4
719 12 3 9
720 21 15 6
722 6 2 4
723 6 5 1
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I. SUMMARY 

I have been engaged by counsel for the Plaintiffs in matter of Arizona 

Democratic Party, et al. v. Michelle Reagan, et al. In a previous report and subsequent 

rebuttal report, June 10, 2016 Expert Report of J. Rodden, ECF No. 177-01 and 

August 29, 2016 Rebuttal Report, ECF No. 192-2, which I fully incorporate here, I 

examined ballots that were not counted in Arizona general elections because they 

were cast outside the precinct to which the registered voter had been assigned. I 

demonstrated that this phenomenon, known as “out-of-precinct voting,” occurs 

disproportionately among African Americans, Hispanics, and Native Americans. I 

have been asked to update this analysis to include information from the November 

2016 general election as well as information for counties that was not available to 

me at the time that I drafted my last report.  

The results of this analysis are quite similar to the results reported in my 

previous analyses for the metropolitan counties of Pima and Maricopa. Further, it 

appears that similar and, in some cases, larger racial disparities are also present in 

other Arizona counties for which I did not initially have access to individual-level 

data. The key results of this updated analysis are summarized as follows:  

1) Out-of-precinct voting has largely been eliminated in several small 
counties that have adopted vote centers rather than in-precinct voting 
requirements. These include Graham, Greenlee, Cochise, Navajo, 
Yavapai, and Yuma.  
 

2) In the Arizona counties that do not use vote centers, consistent with 
the results of my previous report, rates of out-of-precinct voting were 
significantly higher for minorities than for whites. Summing over 
counties, I estimate that on Election Day on November 8, 2016, 
around one in every 100 Hispanic voters, one in every 100 African-
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American voters, and one in every 100 Native-American voters cast an 
out-of-precinct ballot. Among non-Hispanic whites, the rate was 
around one in every 200 voters.  
 

3) With the exception of tiny La Paz County, in 2016 in all counties 
where out-of-precinct voting takes place, at least one minority 
group—African Americans, Hispanics, or Native Americans—
displayed a higher rate of out-of-precinct voting than the rate for non-
Hispanic whites. In Pinal County, rates of out-of-precinct voting were 
higher for both African Americans and Hispanics. And in the large 
metropolitan counties of Maricopa and Pima, rates of out-of-precinct 
voting were much higher for all three minority groups.  

 
4) Specifically, in Maricopa County, although overall rates of out-of-

precinct voting were lower in 2016 than in 2012 and 2014, 
presumably because of the use of electronic poll books at polling 
places, racial disparities in 2016 remained just as pronounced: 
estimated rates of out-of-precinct voting were twice as high for 
Hispanics as for whites, 86 percent higher for African Americans, and 
73 percent higher for Native Americans. 
 

5) Rates of out-of-precinct voting among election-day voters were higher 
in Pima County than in 2014, and racial disparities were larger than 
those described in my previous report for 2014. In 2016, rates of out-
of-precinct voting were 150 percent higher for Hispanics than for 
whites, 80 percent higher for African Americans, and 74 percent 
higher for Native Americans.  

 
6) In Coconino County, the rate of out-of-precinct voting was 118 

percent higher for Hispanics than for whites in 2016. In Pinal County, 
the rate was 146 percent higher for African Americans than whites, 
and 93 percent higher for Hispanics. In Gila and Mohave counties, out-
of-precinct voting rates were over 50 percent higher for African 
Americans than for whites. Likewise, in Santa Cruz county, rates were 
several times higher for African Americans and Hispanics than for 
whites.  
 

7) In Apache County, estimated rates of out-of-precinct voting were 138 
percent higher for Native Americans than for whites in 2016 

 
8) As in previous years, out-of-precinct voting in 2016 was concentrated 

in relatively dense precincts that are disproportionately populated 
with renters and those who change residential locations frequently. 
These groups are composed disproportionately of minorities.  
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9) Out-of-precinct voting occurs most often in environments where 
polling place locations are confusing, and voters can easily make the 
mistake of visiting the polling place that is nearest to their home, or 
most consistent with their mental map of the neighborhood. This is 
true not only in urban environments like Tucson and Phoenix, but also 
in the Navajo Nation in Northern Apache County.  

 
 

Second, I have been asked to examine the potential burdens associated with 

HB 2023, the Arizona law banning the possession and collection of early voted 

ballots. Specifically, I examined the extent to which Arizonans living outside of 

major metropolitan areas have home mail service that they can use to mail ballots 

without traveling to a post office, and whether this access varies by race. I have also 

examined the geographic distribution of automobile access and ambulatory 

disabilities. The results are summarized as follows: 

1) Outside of Maricopa and Pima counties, I estimate that while around 
86 percent of non-Hispanic whites have home mail service, only 80 
percent of Hispanics do, and only 18 percent of Native Americans 
have such access.  

 
2) Automobile access is far lower on Native American reservations than 

elsewhere in rural Arizona, and a substantial number of households 
on Native American reservations do not have access to automobiles.  

  
3) Around 1 in 10 voting-age individuals in Apache and Navajo counties 

has an ambulatory disability, and 1 in 5 voting-age Native Americans 
in these counties has some form of disability.  
 

II. QUALIFICATIONS 

I am currently a tenured Professor of Political Science at Stanford University 

and the founder and director of the Stanford Spatial Social Science Lab (“the Lab”)—

a center for research and teaching with a focus on the analysis of geo-spatial data in 

the social sciences. Students and faculty members affiliated with the Lab are 

engaged in a variety of research projects involving large, fine-grained geo-spatial 
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data sets including individual records of registered voters, Census data, survey 

responses, and election results at the level of polling places. Prior to my 

employment at Stanford, I was the Ford Professor of Political Science at the 

Massachusetts Institute of Technology. I received my Ph.D. from Yale University and 

my B.A. from the University of Michigan, Ann Arbor, both in political science. A copy 

of my current C.V. is included as Appendix C.  

 In my current academic work, I conduct research on the relationship 

between the geographic location of demographic and partisan groups, the drawing 

of electoral districts, and patterns of political representation. I have published 

papers using statistical methods to assess political geography and representation in 

a variety of academic journals including Proceedings of the National Academy of 

Science, American Economic Review Papers and Proceedings, the Journal of Economic 

Perspectives, the Virginia Law Review, the American Journal of Political Science, the 

British Journal of Political Science, the Annual Review of Political Science, and the 

Journal of Politics. One of these papers was recently selected by the American 

Political Science Association as the winner of the Michael Wallerstein Award for the 

best paper on political economy published in the last year.  

I have recently written a series of papers, along with my co-author, Jowei 

Chen, using automated redistricting algorithms to assess partisan gerrymandering. 

This work has been published in the Quarterly Journal of Political Science and 

Election Law Journal, and featured in more popular publications like the Wall Street 

Journal, the New York Times, and Boston Review. I am currently writing a book on the 

relationship between political districts, the residential geography of social groups, 

97-005

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 763 of 3218



 

6 

and their political representation in the United States and other countries that use 

winner-take-all electoral districts.  

 I have expertise in the use of large data sets and geographic information 

systems (GIS), and do research and teaching in the area of applied statistics. My PhD 

students frequently take academic and private sector jobs as statisticians and data 

scientists. I frequently work with geo-coded voter files and other large 

administrative data sets, including in a recent paper published in the Annals of 

Internal Medicine. I have developed a national data set of geo-coded precinct-level 

election results that has been used extensively in policy-oriented research related to 

redistricting and representation,1 as well as with Census data from the United States 

and other countries.  

 I have been accepted as and testified as an expert witness in four recent 

election law cases. First, I testified in two cases related to redistricting: Romo v. 

Detzner, No. 2012-CA-000412 (Fla. Cir. Ct. 2012), and League of Women Voters of 

Fla. v. Detzner No. 2012-CA-002842 (Fla. Cir. Ct. 2012). More recently, I offered 

expert testimony in a case related to Section 2 of the Voting Rights Act: Mo. State 

Conference of the NAACP v. Ferguson-Florissant Sch. Dist.,No. 4:2014-CV-02077 (E.D. 

Mo. 2014). Finally, I testified in Lee v. Va. State Bd. of Elections,   No. 3:15-CV-00357 

(E.D. Va. 2015). I am being compensated at the rate of $500/hour for my work in 

this case.2 

                                                             
1 The dataset can be downloaded at http://projects.iq.harvard.edu/eda/home. The data can be 
visualized in an interactive web map, available at http://atlas.esri.com/Atlas/VoterAtlas.html.  
2 Nicholas Eubank, who recently obtained his Ph.D. from the Graduate School of Business at Stanford, 
provided research assistance. Plaintiffs’ counsel compensated him at a rate of $140/hour for his 
work. I reviewed and approved of all of his work. In my work as a political scientist, I typically rely 
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III. RACE, ETHNICITY, AND OUT-OF-PRECINCT VOTING IN THE 2016 ARIZONA 
GENERAL ELECTION 

 
 I have received lists of individual voters who cast provisional ballots in the 

November 2016 general election that ultimately were not counted because they 

were cast in the wrong precinct. I have been asked to examine the racial and ethnic 

composition of this group of voters.3  

 Arizona and its counties maintain a record of whether each voter casts an 

out-of-precinct ballot, but they do not record information about the race or ethnicity 

of individual registered voters. If Arizona maintained such information, it would be 

simple to evaluate whether there is a disparity between racial or ethnic groups in 

casting out-of-precinct ballots. Since Arizona does not collect this information, 

however, no perfect measure of out-of-precinct balloting for each racial or ethnic 

group can exist. Nevertheless, there are statistical methods that enable experts and 

courts to make reliable inferences about voting behavior among racial groups. These 

methods have been accepted by courts that must make determinations about voting 

behavior across racial groups when self-reported information about the race of 

individual voters is unavailable.   

Specifically, courts have accepted two broad approaches to drawing such 

inferences. First, courts have accepted individual level analysis of voters.4 Where 

                                                                                                                                                                                     
upon the work of students like Mr. Eubank to assist me with the type of analyses presented in this 
report in the same manner.  
3 It makes little sense to examine out-of-precinct voting among those who choose to vote early or 
absentee by mail, since they cannot, by definition, vote outside a precinct. Throughout the report, I 
examine out-of-precinct voting among those who attempted to cast a ballot at a polling place.  
4 See Veasey v. Abbott, 830 F.3d 216, 250-51, 264-65 (5th Cir. 2016), cert. denied, 137 S. Ct. 612, 197 L. 
Ed. 2d 78 (2017) (finding that expert analysis, including surname analysis, supported district court’s 
findings regarding disparate impact of voter identification law); U.S. v. Vill. of Port Chester, 2008 WL 
190502 at *9 & n.13 (S.D.N.Y. Jan. 17, 2008) (“Neither party disputes that Spanish Surname Analysis 
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data about individual voters is available, such as surnames and addresses, experts 

can combine that individual data with aggregate data from the United States Census 

to produce reliable estimates of the race and ethnicity of individuals, even when 

individual self-reports of race or ethnicity are unavailable. Fortunately, such 

surname and address information is available in this case.  

Second, in the instances where such information is not available (which 

occur frequently), experts often rely exclusively on aggregate data, usually drawn 

from precincts, to make estimates about the behavior of groups of individuals. This 

type of analysis has long been used in court cases related to the Voting Rights Act.5  

It is always preferable for an expert to use all of the relevant data—be it 

individual level or aggregate level data—at his or her disposal to make the strongest 

possible inferences, and in this case, because individual-level data is available, it is 

not necessary to rely exclusively on aggregate data. Furthermore, rates of out-of-

precinct voting are low in some precincts, and numbers of some minority racial 

groups, especially African Americans and Native Americans, are low in some 

                                                                                                                                                                                     
is an accepted methodology . . . .”); U.S.  v. Berks Cty., Pa., 277 F. Supp.2d 570, 576 (E.D. Pa. 2003) 
(relying upon surname analysis in determining that county’s election practices violated the Voting 
Rights Act); Perez v. Pasadena Indep. Sch. Dist., 958 F.Supp. 1196, 1221 (S.D. Tex. 1997), aff’d, 165 
F.3d 368 (5th Cir. 1999) (relying on surname analysis in determining that Hispanic community was 
politically cohesive). 
5 See Thornburg v. Gingles, 478 U.S. 30, 52-53 & n.20 (1986) (approving of use of bivariate ecological 
regression analysis in proof of racially polarized voting and noting that district court found the 
method “standard”); Veasey, 830 F.3d at 250-51, 264-65, (finding that expert analysis, including 
ecological regression, supported district court’s findings regarding disparate impact of voter 
identification law); Teague v. Attala Cnty., Miss., 92 F.3d 283, 285 (5th Cir. 1996) (ecological 
regression analysis is a “standard method[] for analyzing electoral data”); Pope v. Cnty. of Albany, 94 
F. Supp. 3d 302, 320 (N.D.N.Y. 2015) (finding that ecological inference is “well-accepted”). 
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counties. Because ecological inference draws exclusively on aggregate data about 

race and the activity of interest, it achieves the most accurate results if the activity of 

interest, and the groups of interest, are arranged across geographic units in ways 

that are sufficiently informative. In particular, ecological inference works best if the 

activity is geographically concentrated such that large numbers of individuals 

displaying the activity are clustered so as to produce at least some local majorities.  

For instance, if we are attempting to use ecological inference to assess the 

relationship between race and partisanship, it is very helpful to have some precincts 

where Democrats receive 80 percent of the vote, and others where they receive 20 

percent of the vote. In this case, however, the activity of interest—out-of-precinct 

voting—ranges from zero to 10 percent among the precincts.  For similar reasons, 

ecological inference can be challenging in counties where a racial group is very 

small and widely dispersed across precincts. Thus, I am fortunate to have data 

individual-level data in much finer detail.      

Because perfect information does not exist, the most these methods can do is 

produce estimates. Because these different methods rely on different data and 

assumptions, they inevitably produce different estimates. Especially in the smaller 

counties and for the smaller racial groups, the inferences drawn from the full 

individual-level data are more reliable. For this reason, I draw conclusions from the 

individual-level analysis in the body of the text. However, given the long pedigree of 

aggregate analysis in voting rights cases, I also include this more traditional analysis 

in an appendix.    

97-009

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 767 of 3218



 

10 

The results of the individual-level analysis and the aggregate analysis are 

consistent. Both uncover evidence of pronounced racial disparities in out-of-

precinct voting among the same racial groups in the same counties, meaning that 

under either test the conclusion drawn is clear: minority voters are disparately 

disenfranchised due to Arizona’s policy of not counting votes cast out-of-precinct. 

The only difference in the tests is the apparent magnitude of the disparity in 

instances where racial groups are small. In these instances the individual-level 

analysis in the main body of the text is clearly preferable, as it provides a more 

conservative estimate of these disparities. If one adopts the data and assumptions of 

the aggregate approach taken in the appendix and relies only on precinct-level data, 

one comes away in each county with consistently larger estimates of racial 

disparities than with the more cautious individual-level approach. Thus, by focusing 

on the individual-level analysis, I draw attention to the most conservative estimates 

of racial disparities, which nonetheless still demonstrate that these disparities are 

pronounced and prevalent across Arizona.     

A. The analysis of individual-level data on out-of-precinct voting 

Arizona’s counties have provided lists of individuals who successfully cast 

their ballots in 2016 as well as those whose votes were not counted because they 

visited the wrong polling location. These individuals can be placed in Census blocks 

and tracts, where very accurate racial and ethnic counts are available from the 

United States Census. Furthermore, these fine-grained geographic data can be 

combined with information about the individual’s surname to develop estimates of 
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the individual’s race and ethnicity. The Census department provides exhaustive lists 

of racial and ethnic probabilities associated with each surname.  

This approach initially gained traction in research using medical records, 

where public health researchers wished to make inferences about race based on 

individual records in which information about names and residential geography was 

available without racial or ethnic self-identification.6 This approach makes use of 

the frequency of specific last names in the population, which can be determined 

from past individual-level Census data, and the frequency of racial groups in local 

areas according to the United States Census Department. This approach to 

estimating the race and ethnicity of individuals has recently become quite common 

not just in academic studies, but also in court cases related to the Voting Rights Act.7  

In an academic paper, Kosuke Imai and Kabir Khanna use large datasets in 

which the self-declared ethnicity of individuals is known, and demonstrate that this 

approach allows researchers to estimate ethnic and racial identities with a very high 

level of accuracy. They also demonstrate that for both African Americans and 

Hispanics, estimates that include geographic information are more accurate than 

those that rely exclusively on surnames. For example, the most common surnames 

among African Americans are Smith, Johnson, and Williams. According to the Census 

                                                             
6 See M. N. Elliott, A. Fremont, P. A. Morrison, P. Pantoja & N, Lurie, A New Method for Estimating 
Race/Ethnicity and Associated Disparities Where Administrative Records Lack Self-Reported 
Race/Ethnicity. 43 Health Services Research 1772-1736 (2008), and M. N. Elliott, P. A. Morrison, A. 
Fremont, D. F. McCaffrey, P. Pantoja, & N. Lurie, Using the Census Bureau’s Surname List to Improve 
Estimates of Race/Ethnicity and Associated Disparities. 9 Health Services and Outcomes Research 
Methodology 69-83 (2009).  
7 For instance, see the declaration on behalf of the plaintiffs by Stephen D. Ansolabehere in Marc 
Veasey v. Perry , No. 2:13-cv-00193 (S.D. Tex. Sept. 16, 2014) ECF No. 600 and the declaration filed on 
behalf of the defense by Professor Nolan McCarty in Ohio Organizing Collaborative v. Husted et al., No. 
2:15-cv-01802 (S.D. Ohio June 22, 2016) ECF No. 127.  
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surnames data, however, the majority of Americans with these surnames are white. 

Thus a Smith in a rural white Arizona Census block will receive a very high white 

probability, while a Smith in an overwhelmingly African-American Census block in 

Phoenix will receive a high black probability. It is also possible to improve the 

accuracy of estimates by conditioning on age and especially party registration, since 

African Americans are very likely to be registered as Democrats.   

I use Imai and Khanna’s open-source software to implement this approach 

for voters in each of Arizona’s counties.8 Specifically, for all of the counties outside 

of Maricopa and Pima, I have geo-coded and then race-coded all registered voters in 

a complete file of registered voters that I received from the Arizona Secretary of 

State.9 The first step was to assemble, clean, and link together the address fields, 

which I then geo-coded using a product called “StreetMap Premium,” which is 

produced by the geo-spatial software firm ESRI. 10 

 I was able to map the vast majority of urban and suburban residents of these 

counties with very high confidence.11 I then mapped the specific latitude and 

longitude of each household into the geo-spatial geography of the United States 

Census, and generated a code specifying the county, Census tract, and Census block 

of residence for each registered voter. However, as I discuss in detail below, some 

                                                             
8 Computer code and documentation are available at: Who Are You? Bayesian Prediction of Racial 
Category Using Surname and Geolocation, GitHub repository, https://github.com/kosukeimai/wru 
8 I merged together files called “election_voting_history, registrant_pii_removed, registrant_address, 
provisional_ballot, jurisdiction, and street.”  
9 I merged together files called “election_voting_history, registrant_pii_removed, registrant_address, 
provisional_ballot, jurisdiction, and street.”  
10 See StreetMap Premium for ArcGIS, ESRI,  http://www.esri.com/data/streetmap. I have found this 
to be a very reliable and accurate geo-coding tool.  
11 I was unable to code 3,162 individuals out of approximately 2.5 million registered voters in 
Maricopa County (less than one tenth of one percent) whose residential addresses were suppressed 
in the file I received.  
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rural Arizonans do not have residential addresses that are known to the post office 

or the ESRI database. This problem is quite severe for Native Americans in places 

like Apache and Navajo Counties, the majority of whom rely exclusively on post 

office boxes to receive information from election officials. For individuals whose 

precise street addresses could not be located, I appended Census information based 

on the individual’s postal zip code. This is not a problem for drawing inferences 

about race, since the vast majority of those without discernable street addresses are 

rural residents living in very racially homogeneous areas. In most of these areas, 

large majorities in their zip code area are either white or Native American. 

Combined with surnames, Census data from the Census tract are sufficient to obtain 

very reliable race estimates.     

After appending  Census geography to each individual entry in the voter file, I 

use the Imai and Khanna software to clean the surnames—for instance, removing 

errant spaces and placing hyphenated names in the correct format—in order to 

merge with the Census surname database. I access the relevant race and surname 

data from the Census, and estimate race probabilities using the Imai and Khanna 

software. 12  In estimating the probabilities, I am able to add precision by 

conditioning not just on surname and neighborhood race statistics, but also on 

                                                             
12 Since Native Americans make up a very small part of the population in most U.S. states, Imai and 
Khanna did not create a separate category for Native Americans when generating their algorithm. 
Native Americans are subsumed, along with individuals reporting more than one race as well as 
Hawaiians and Pacific Islanders, in the category of “others.” However, it is straightforward to use 
data from the prevalence of Native Americans in the individual voter’s Census geography to estimate 
the probability that the individual is Native American, given the individual’s probability of falling into 
the “other” category produced by the Imai and Khanna algorithm. In most Arizona Census blocks, the 
vast majority of individuals falling into the “other” category are clearly Native Americans. Using this 
approach, an individual with a common Native American surname like Begay, when living in a 
neighborhood with a sizable Native American population, will receive a high “Native American 
probability.”  
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information about the individual’s age and party registration, which are provided in 

the voter file.13  

In the tables below, among those who attempted to cast a ballot in person on 

Election Day, I present the share of each relevant racial/ethnic group that cast an 

out-of-precinct ballot. The substantive differences in rates of out-of-precinct voting 

between these groups can be ascertained directly from the tables. However, I also 

provide an indicator specifying when the difference between the rate of out-of-

precinct voting for whites and the rate for each minority group is statistically 

significant. That is, I assess the probability that the identified difference between 

groups could have been obtained purely by chance. When this test reveals a very 

high level of confidence that the difference did not emerge purely by chance, I 

indicate statistical significance with a small star to the right of the out-of-precinct 

vote share for the relevant minority group.14    

In this context, the individual-level analysis makes better use of the available 

data than the aggregate analysis, and it should provide more reliable inferences, 

especially in counties that are very small, where out-of-precinct voting is less 

                                                             
13 The Secretary of State did not include lists of out-of-precinct provisional ballots for Maricopa and 
Pima Counties. These lists were provided in PDF format by the counties, along with individual voter 
identification codes that did not correspond with those in the statewide voter file provided by the 
Secretary of State. For this reason, I used voter files provided by the counties in Maricopa and Pima 
rather than the statewide SOS file. I followed all of the same steps as described above using those 
voter files, and digitized and merged in the information about provisional ballots.  
14 In order to assess the statistical significance of these differences, for each county, I estimate a 
statistical model in which I use the estimated individual-level racial probabilities to predict whether 
an individual casts an out-of-precinct ballot. I estimate probit models, which are a standard type of 
binary classification model used by statisticians to estimate the probability that an observation with 
a particular set of characteristics falls into one of two binary categories. In this case, individual 2016 
voters are classified according to whether they cast an invalid out-of-precinct ballot or not, and the 
characteristics of interest are the assigned race probabilities. This analysis allows me to assess 
whether the differences across racial groups in rates of out-of-precinct voting reported in the tables 
below are statistically significant.  
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common, or among groups that are very small. See discussion supra. However, this 

approach is still not a perfect substitute for having individual self-reports of race as 

it can be difficult to identify true inter-group differences, especially for individuals 

who live in racially integrated neighborhoods with surnames (e.g. Smith) that are 

not very racially distinctive, which is often the case for African Americans. Some out-

of-precinct votes are cast by individuals who are in fact African Americans, but to 

whom I have assigned an estimated African-American probability in the vicinity of 

50 percent because they have a non-distinctive name and live in a heterogeneous 

neighborhood. Because of this uncertainty, as discussed at length in my August 29, 

2016 Rebuttal Report, at pp. 15- 17, I end up underestimating the difference in rates 

of out-of-precinct voting between African Americans and whites. Likewise, 

surnames can be misleading, as in the case of a marriage between a non-Hispanic 

white individual and a Hispanic spouse. Nevertheless, in this circumstance, any 

measurement error in the estimation of race probabilities will lead me to 

underestimate the true difference in rates of out-of-precinct voting between these 

groups. Thus, this type of unavoidable measurement error can only cause me to 

under-estimate the true differences between groups in rates of out-of-precinct 

voting by using individual level analysis. Accordingly, although the racial disparities 

described below are substantial, they should be treated as a conservative lower 

bound on the true differences in rates of out-of-precinct voting across groups. I 

explain this phenomenon in greater detail in Appendix B.  
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B. An overview of out-of-precinct voting in the November 2016 general 
election 

 
Before delving into the results of my analysis, it is useful simply to visualize 

the data and examine trends over time. Figure 1 provides a map of data on race and 

ethnicity at the level of Census block groups among the voting-age population in 

Arizona. Lighter areas on the map correspond to non-Hispanic white majorities. As 

the colors shift to darker blue, they indicate increasing minority shares of the 

voting-age population. Each red dot corresponds to an out-of-precinct ballot cast in 

the November 2016 general election.15 

It is clear from Figure 1 that out-of-precinct voting has been essentially 

eliminated in the three Southeastern counties of Graham, Greenlee, and Cochise. The 

same is true of Navajo, Yavapai, and Yuma. Each of these counties has adopted the 

use of vote centers, which allow voters to cast in-person ballots on Election Day at 

any polling location in the county, regardless of their precinct of registration.  

As was the case for earlier years in my previous report, it is clear from Figure 

1 that the vast majority of out-of-precinct ballots are cast in cities, including the 

Phoenix metro area, Tucson, Flagstaff, and a handful of smaller urban areas. As in 

previous years, out-of-precinct voting in 2016 was concentrated in relatively dense 

precincts that are disproportionately populated with renters and those who change 

residential locations frequently. These groups are disproportionately composed of 

minorities. My previous report also demonstrated that the locations of urban polling 

places change frequently from one election to another, and often create confusion 

                                                             
15 As described above, precise coordinates were unavailable for many rural voters living on the 
Navajo Nation Tribal Lands in Apache County. Thus for Apache, the red dots are randomly placed 
within the precinct where the out-of-precinct vote was mistakenly cast.   
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for voters, in part because of their placement in relation to precinct boundaries and 

due to overall socio-economic challenges faced by minority voters. This pattern 

persists in 2016. Moreover, as discussed in my previous August 29, 2016 Rebuttal 

Report, there is also an elevated rate of out-of-precinct voting among voters of the 

Navajo Nation in Apache County.  
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Figure 1: Out-of-precinct voting and race/ethnicity in Arizona, November 
2016 general election 
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The counties of Maricopa and Pima accounted for 84 percent of all out-of-

precinct ballots in the 2016 general election. Those counties, combined with 

Coconino, Pinal, and Apache counties, account for 95 percent of all out-of-precinct 

ballots cast.  

Figure 2: Out-of-precinct ballots as a percent of election-day ballots cast, Arizona 
Counties, 2008-2016 

 

It is useful to examine broad patterns of out-of-precinct voting over time as 

well. Figure Two includes data reported by the Arizona Secretary of State to the 

Election Assistance Commission for the years 2008 to 2014. For 2016, I have 

assembled the data from out-of-precinct ballot reports and vote history reports 

from the Secretary of State and the Maricopa and Pima County election 

administrators.  
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Figure 2 shows that as a share of ballots cast on Election Day at polling 

places, out-of-precinct votes have declined or disappeared completely in counties 

that have adopted vote centers (Cochise, Graham, Greenlee, Navajo, Yavapai, and 

Yuma). Pima County has demonstrated a pattern of relatively high out-of-precinct 

voting in general election years, and lower levels in mid-term years. This pattern 

returned in 2016, when Pima County once again experienced one of the highest out-

of-precinct voting rates in the state (1,151 ballots, or 1.4 percent of Election-Day 

voters). In contrast, the rate of out-of-precinct voting in Maricopa County fell 

precipitously from 2014 to 2016, but it is still high relative to non-metropolitan 

counties, and the raw number—2,197—is still substantial. In Coconino County, the 

rate of out-of-precinct voting has been rather stable at around one percent of 

Election Day voters, with small spikes in general election years.  

C.  A County By County Analysis Of Out-Of-Precinct Voting  

1. Overview of Results 

 Below I examine racial disparities in rates of out-of-precinct voting in each of 

the 9 Arizona counties that reported out-of-precinct ballots in the general election 

on November 8, 2016. The results were remarkably consistent across counties. With 

the exception of tiny La Paz County, which has a small minority population, racial 

disparities in out-of-precinct voting were found in all counties. Summing over all of 

the data presented in all of the tables below for all of these counties, the individual 

analysis indicates that on Election Day, a little over 1 in every 100 Hispanic voters, 1 

in every 100 African American voters, and one in every 100 Native American voters 
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cast an out-of-precinct ballot and, as a result, was wholly disenfranchised. For 

whites, the figure was around 1 in every 200 voters.  

 Significant racial disparities were found for the same groups in the same 

counties using the ecological inference approach presented in Appendix A, with the 

only difference being that the ecological inference approach suggested larger 

disparities than the more conservative approach taken in the text, especially for 

groups that were quite small in a particular county. Thus, it is plain that no matter 

which way one cuts the available data or which test one relies on, the practice of not 

counting out-of-precinct ballots disparately impacts minorities in Arizona. Let us 

now take a closer look at the incidence of out-of-precinct voting within individual 

counties.   
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Apache County 

Figure 3: Race/Ethnicity and November 2016 out-of-precinct ballots cast in 
Apache County, Arizona 

 

Note: Each red dot corresponds to one out-of-precinct vote. Dots are placed randomly within 
precincts in Apache County due to lack of addresses that could be geocoded on the voter file. 
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Figure Three zooms in on Apache County and includes neighboring Navajo 

County for comparison. There is clearly a problem with out-of-precinct voting on 

Navajo Tribal lands, where most of the out-of-precinct ballots in Apache County are 

concentrated. Note that there is a sharp discontinuity associated with the Navajo 

County line. 

Table 1: Estimates of out-of-precinct voting by race and ethnicity in November 
2016 in Apache County, AZ 

 

* indicates statistical significance 

Table 1 displays the results of the individual-level analysis described above. 

It confirms what was already clear in the map above: rates of out-of-precinct voting 

are higher among Native Americans than among non-Hispanic whites in Apache 

County. According to the individual-level analysis, the rate among Native Americans 

is more than double that of whites, and the difference is statistically significant.  
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Coconino County 

Figure 4: Race/Ethnicity and November 2016 out-of-precinct ballots cast in 
Coconino County, Arizona 

 

 
  

97-024

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 782 of 3218



 

25 

 
 

Figure 5: Race/Ethnicity and November 2016 out-of-precinct ballots cast in 
the Flagstaff, Arizona metro area 

 

 Figure 4 provides a map of out-of-precinct ballots cast in Coconino County. 

While some are scattered in rural areas, most are concentrated in Flagstaff. Thus, 

Figure 5 zooms in on the Flagstaff area. Table 2 provides estimates of out-of-

precinct voting rates by group. It shows that Hispanics are clearly over-represented 

among those casting out-of-precinct ballots, and the difference is highly statistically 
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significant. In fact, according to the conservative individual-level analysis presented 

here, their rate of out-of-precinct voting is well over twice as high as that of whites. 

Pointing in the same direction, the ecological inference approach in the appendix 

suggests an even larger difference between Hispanics and whites. 

Table 2: Estimates of out-of-precinct voting by race and ethnicity in November 
2016 in Coconino County, AZ 
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Maricopa County 

Figure 6: Race/Ethnicity and November 2016 out-of-precinct ballots cast in 
Maricopa County, Arizona 
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Figure 7: Race/Ethnicity and November 2016 out-of-precinct ballots cast in 
the Phoenix, Arizona metro area 
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Figure 6 displays data on race and ethnicity in Maricopa County, and Figure 7 

focuses on the Phoenix metro area, also bringing in data from neighboring Pinal 

County. The basic geographic pattern of out-of-precinct voting is very similar to the 

data for earlier years presented in my original report. Once again, the 2016 maps 

show that out-of-precinct voting is concentrated in relatively dense urban 

neighborhoods that are disproportionately populated by minorities and renters, 

while rates of out-of-precinct voting are quite low in mostly white suburbs. Again, 

this visual impression is verified by the data analysis of Maricopa County.  

Table 3: Estimates of out-of-precinct voting by race and ethnicity in November 
2016 in Maricopa County, AZ 

 

 According to the conservative individual-level analysis, the rates of out-of-

precinct voting were over 100 percent higher for Hispanics than for whites, 86 

percent higher for African Americans than for whites, and 73 percent higher for 

Native Americans than for whites.16 Each of these differences is highly statistically 

significant. Likewise, these racial disparities are very consistent with those reported 

                                                             
16 As with African Americans in some other counties, the ecological inference estimate for Native 
Americans, who make up around 2 percent of the citizen voting-age population in Maricopa County, 
should be approached with caution. 
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in the appendix from the ecological inference analysis, with both analyses indicating 

that disparities exist between minorities and whites for voting out-of-precinct.  

In my initial report, the estimated rate of out-of-precinct voting from 

individual-level analysis in Maricopa County—which encompasses more than half of 

Arizona’s voters—was around 100 percent higher for Hispanics than for whites, 62 

percent higher for African Americans, and 37 percent higher for Native Americans. 

Thus, even where overall rates of out-of-precinct voting in Maricopa County are 

lower than those in my initial report, the racial/ethnic disparities in those rates 

persist and, in some cases, are larger. This is not surprising, since the mix of low 

education and resources, transience, and polling place locations in urban 

neighborhoods has not changed, and all of these appear to contribute to out-of-

precinct voting.  
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Pima County 

Figure 8: Race/Ethnicity and November 2016 out-of-precinct ballots cast in 
Pima County, Arizona 
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Figure 9: Race/Ethnicity and November 2016 out-of-precinct ballots cast in 
Tucson, Arizona 
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Table 4: Estimates of out-of-precinct voting by race and ethnicity in November 
2016 in Pima County, AZ 

 

 Pima County did not experience a decline in out-of-precinct voting in 2016. 

Indeed the rate of out-of-precinct voting as a share of Election Day ballots cast was 

substantially higher in 2016 in Pima County than in the 2014 General Election (See 

Figure 2 above). As documented in my earlier report, out-of-precinct voting in Pima 

County is concentrated primarily in urban neighborhoods in metropolitan Tucson 

with relatively large minority populations. Rates of out-of-precinct voting are clearly 

substantially higher among minorities than among non-Hispanic whites. The 

conservative individual-level analysis indicates that rates of out-of-precinct voting 

are almost 150 percent higher for Hispanics than whites, and they are around 80 

percent higher for African Americans, and 74 percent higher for Native Americans. 

The corresponding individual-level estimates in my analysis of 2012 were 123 

percent, 37 percent, and 47 percent, respectively. Thus, if anything, racial/ethnic 

disparities in out-of-precinct voting have increased since 2012 in Pima County. Just 

as the previous racial disparities were highly statistically significant, so too are the 

2016 disparities. They are also quite consistent with the ecological inference 
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estimates in the appendix, with both analyses indicating that, at a minimum, 

disparities exist between minorities and whites for voting out-of-precinct.  

Pinal County 

Figure 10: Race/Ethnicity and November 2016 out-of-precinct ballots cast in 
Pinal County, Arizona 
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 As in other counties, out-of-precinct votes in Pinal County are clustered in its 

relatively dense population centers—especially those along highways in the vicinity 

of the Phoenix metro area. And, as in other counties, rates of out-of-precinct voting 

are higher among African Americans and Hispanics.   

 

Table 5: Estimates of out-of-precinct voting by race and ethnicity in November 
2016 in Pinal County, AZ 

 

 

 Estimated rates of out-of-precinct voting for non-Hispanic whites in Pinal 

County are low—less than one third of one percent in the individual analysis. In 

contrast, according to the individual-level analysis, rates of out-of-precinct voting 

are three times higher for African Americans, and twice as high for Hispanics. These 

differences are highly statistically significant and also consistent with the ecological 

inference test, which produces evidence of disparities for the same groups.  
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Mohave 

Figure 11: Race/Ethnicity and November 2016 out-of-precinct ballots cast in 
Mohave County, Arizona 
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Mohave County has a relatively small minority population, and does not 

contain any large metropolitan areas. The citizen voting age population is over 85 

percent non-Hispanic white. Accordingly, it has a very low rate of out-of-precinct 

voting. Even so, the estimates suggest slightly higher rates among the small minority 

population. In the individual-level analysis, the difference between whites and 

Hispanics does not reach statistical significance, but the difference between African 

Americans and whites is statistically significant. The separate ecological inference 

test also shows disparities, although, as explained, these are significantly larger in 

degree due to the small size of the African American population.  

Table 6: Estimates of out-of-precinct voting by race and ethnicity in November 
2016 in Mohave County, AZ 

 

 

 

 

 

 

97-037

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 795 of 3218



 

38 

Gila 

Figure 12: Race/Ethnicity and November 2016 out-of-precinct ballots cast in 
Gila County, Arizona 
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The data on out-of-precinct voting collected by Gila County are curious. A 

system of vote center was used in Globe and Payson, yet  the vast majority of out-of-

precinct ballots reported in Gila County were cast in one of these two towns. It is my 

understanding that it should be impossible for a registered voter with a registration 

address in Globe to cast an out-of-precinct ballot at one of the vote centers in Globe. 

Yet many such ballots were reported, and were evidently not counted. I have been 

unable to ascertain whether this was a reporting error, poll worker error, or if in 

fact the vote center system operated differently than described in the materials 

provided by the County. Since I am unsure about the quality of the data, I provide 

Table 7 to examine racial disparities in the reported data, and draw no broad 

conclusions from Gila County. I note only that if these recorded out-of-precinct votes 

are true out-of-precinct votes, they also demonstrate racial disparities in the casting 

of ballots out-of-precinct.17  

Table 7: Estimates of out-of-precinct voting by race and ethnicity in November 
2016 in Gila County, AZ 

 

 
                                                             
17 Note that while I do use Gila County in my summation of provisional votes across counties, its total 
vote size is small enough that to exclude it would not change the ultimate results.  
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 Though estimated rates of out-of-precinct voting are higher for each minority 

group than those for whites in the individual-level analysis, only the difference for 

African Americans is statistically significant. Once again, these differences are even 

larger if we ignore individual-level data and rely on the ecological inference 

estimates in the appendix.  
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La Paz 

Figure 13: Race/Ethnicity and November 2016 out-of-precinct ballots cast in 
La Paz County, Arizona 

 

97-041

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 799 of 3218



 

42 

 La Paz is a sparsely populated county with a very small number of registered 

voters and a report of only 20 out-of-precinct ballots in 2016. Like Mohave and Gila, 

it also has a relatively small minority population. As indicated in Table 8, there is no 

clear racial or ethnic disparity in the distribution of out-of-precinct votes in La Paz.    

Table 8: Estimates of out-of-precinct voting by race and ethnicity in November 
2016 in La Paz County, AZ 
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Santa Cruz 

Figure 14: Race/Ethnicity and November 2016 out-of-precinct ballots cast in 
Santa Cruz County, Arizona 
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Finally, Santa Cruz is also a very small county, and it only recorded 17 out-of-

precinct ballots in 2016. But as can be seen in the map above and Table 9 below, 

these ballots appear to have been cast disproportionately by minorities.  

Table 9: Estimates of out-of-precinct voting by race and ethnicity in November 
2016 in Santa Cruz County, AZ 

 

IV. WHY DO VOTERS CAST OUT-OF-PRECINCT BALLOTS?  

 In my initial report, I examined individual-level data from Maricopa County, 

and discovered that out-of-precinct ballots are often cast in urban neighborhoods 

with substantial minority populations where, among other things, the polling 

locations are confusing, public resources may be limited, transience is common, and 

access to transportation and education levels are often lower. With regard to the 

placement of polling locations, precinct boundaries are often formed by major 

thoroughfares—the same streets on which the schools, churches, and community 

centers used as polling locations are located. Thus some voters will be assigned to a 

polling place that seems “natural,” while others will be assigned to a location that is 

on the far end of the precinct. I demonstrated that the latter group is more likely to 

cast an out-of-precinct ballot. Furthermore, polling places often cluster together 
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such that multiple polling places are on the same block, directly adjacent, across the 

street, or even in the same building. The most proximate polling place to the voter’s 

residential address is often incorrect, and sometimes a voter must pass another 

polling place in order to reach the correct one. When voters change their residential 

locations frequently, and polling places frequently change from one election to 

another, this situation inevitably leads to out-of-precinct voting.  

  It appears that fewer out-of-precinct ballots were cast in 2016 than in 

previous elections in Maricopa County at least in part because of the use of 

electronic poll books, which presumably made it easier for election workers to 

inform voters about the correct polling location when they visited the wrong 

location. However, the problem has not disappeared, and the disparities in the 

casting of out-of-precinct votes (as well as the resultant disenfranchisement) remain 

consistent. The analysis above indicates that on November 8, 2016, about 1 in every 

100 Hispanic and African American voters, and 1 in every 200 white voters, still 

submitted an invalid out-of-precinct ballot. The structure of polling locations and 

precinct boundaries from general election to general election has not changed 

significantly in Maricopa County since my initial report, and the problem of out-of-

precinct voting is still concentrated in relatively poor urban neighborhoods where 

voters face additional challenges, such as, limited public resources, high rates of 

transience, limited access to transportation, and lower education levels, as well as 

confusing polling locations.  

Figure 15 zooms in on a majority Hispanic neighborhood in the Phoenix 

metropolitan area. Polling places are represented with green dots, and as in the 
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maps above, the residential address of each out-of-precinct voter is indicated with a 

red dot. As documented in my previous report, polling places are often located on 

major streets that form the boundaries between precincts, and this still appears to 

generate the kind of confusion that leads voters to cast out-of-precinct ballots. For 

instance, a number of voters in the Southeast corner of Marivue precinct attempted 

to cast ballots at the nearest polling place (157) rather than the correct polling place 

(392). Some voters on the West and South sides of Tumbleweed precinct made the 

mistake of visiting the polling place in their neighborhood (181). Some voters in the 

Southeast appendages of Maryvale, Holiday Park, and Butler made similar 

understandable mistakes. The same can be said about voters in the Northwest 

corner of Sevilla and along the Eastern boundaries of West Plaza and Kaler.  

Further, the neighborhoods depicted in Figure 15 are characterized not only 

by confusing polling place locations, but also relatively low income, high rates of 

unemployment and poverty, and low rates of educational attainment.  Majorities of 

the households in many of the census tracts depicted in Figure 15 are renters, and 

residential moves are common, all factors which are linked to challenges in voting 

and contribute to the difficulties voters face in accessing the correct polling location.  
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Figure 15: Precinct boundaries, polling place locations, and out-of-precinct 
ballots in Maricopa County Arizona, November 8, 2016 
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 The same problem occurs in the Tucson metro area. Figure 16 zooms in on a 

relatively poor Hispanic neighborhood in the Southern part of Tucson. The structure 

of polling locations displayed in this map is quite representative of polling locations 

throughout metropolitan Tucson.  

 It is relatively common in Tucson for the polling place assigned to a precinct 

to be located in a different precinct. Thus in Figure 16, I have shaded the area 

covered by each precinct with a different color, and given the same color to a dot 

that represents the location of the polling place to which voters in that precinct 

were assigned. As in the maps, above, the registration addresses of out-of-precinct 

voters are displayed with small red dots.  

Of the 8 precincts highlighted here, three of them (244, 050, and 026) did not 

contain their own polling places, but rather, required voters to travel to other 

precincts. This appears to have created some confusion in the precincts where those 

polling places were located. For instance, in precinct 159, the polling location was 

located on the far East end of the precinct, but a number of voters on the West side 

of the precinct mistakenly cast their ballots at the polling place nearest their homes, 

which, although located in the middle of their neighborhood, was exclusively for the 

use of their neighbors to the North who live in a different precinct.  
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Figure 16: Precinct boundaries, polling place locations, and out-of-precinct 
ballots in Pima County Arizona, November 8, 2016 
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 The same thing happened in precinct 160, where voters were required to 

vote in the Northeast corner of the precinct, but some voters visited the polling 

place located in their precinct and closest to their home, which was in fact only valid 

for their neighbors to the West in precinct 26. Likewise, it is not surprising that a 

number of residents of precinct 26, rather than traveling some distance to the North 

in order to vote at the correct polling place (located on a side street in precinct 160), 

visited the polling place (in precinct 51) that was much closer to home, located 

across the street from their neighborhood park.  

A similar issue often arises even in precincts where there is no polling place 

assigned to a different precinct. In precinct 053, for instance, the correct polling 

location was located in the Southeast corner of the precinct, and no other polling 

places were located in the precinct, but a number of voters along the Northern and 

Western borders visited the most proximate polling place, or the one that was most 

visible or natural. As in the neighborhood explored above in Maricopa County, the 

neighborhood shown in Figure 16 is characterized by high poverty and 

unemployment rates and low education attainment.   

 There is nothing unique about Figure 16. Throughout Arizona, in poor, 

segregated urban neighborhoods that lack public or private investment, precinct 

boundaries and a paucity of suitable polling places inevitably come together to 

create a challenging environment for the administration of a strict location-based 

voting system as well as for the individual voters trying to navigate such a system, 

and often at a disadvantage due to known gaps in education, language barriers, high 
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rates of transience, and more limited access to transportation. See June 10, 2016 

Expert Report, 8-9. 

 Finally, it is clear that the high rates of out-of-precinct voting observed 

among the Navajo Nation stem from a related set of problems. Voters in the Navajo 

Nation are scattered throughout a large and rugged territory, and there are few 

public facilities that can serve as polling locations. Often these are located in small 

towns where several vast precincts come together. And these small towns are 

frequently located miles from people’s homes and are only accessible over poor, dirt 

roads. For instance, three very large precincts, Genado North, Genado South, and 

Kinlichee, come together in the town of Genado. One of the polling places is a 

Chapter House in Genado, another is a school district building over one mile away. 

The Kinlichee polling place is several miles further to the East. Likewise, two 

precincts come together in Chinle, and are located at a community center where one 

polling place is upstairs and the other is downstairs. Each of these precincts have 

some of the highest rates of out-of-precinct voting in the state of Arizona. After 

traveling a long distance to vote, these voters have their ballots discarded because 

they end up at the wrong polling place.   

Specifically, as with a Phoenix voter who mistakenly goes to the local 

elementary school because it is more accessible, it is natural for voters in Northern 

Apache County to go to the population center where they typically receive services, 

pick up mail, and participate in tribal elections. However, in many cases this will be 

incorrect. As explained below, many voters in Northern Apache County do not have 

automobiles, and as a result, they must get transportation from friends and 
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neighbors to reach these population centers and to vote on Election Day. In the best 

case scenario, the correct location might be only a mile or two away—like the 

polling locations in Genado—and perhaps such a voter might be able to walk or 

obtain a ride. However, in many cases the correct location will be over an hour’s 

drive away and there is no guarantee that transportation will be available. Further, 

even where a voter could theoretically walk a mile or two, many individuals in 

Apache County have ambulatory disabilities and walking is simply not an option. See 

discussion infra. Thus, arriving at the correct polling location is a heavy burden, 

especially for individuals without automobiles or with disabilities.   

As described earlier, I have been unable to obtain coordinates for the 

residential locations of voters in such precincts who cast out-of-precinct ballots. 

Most voters in Northern Apache County receive notices from election 

administrators only via post office box, and their address on the voter file is often a 

vague description, e.g., an estimated number of miles from an intersection or 

landmark. It is not clear whether those mile estimates are “as the crow files” or 

miles along roads.  

After noticing unusually high rates of out-of-precinct voting at locations that 

seemed confusing based on visual inspection of boundaries and polling locations, I 

was unable to probe more closely using residential addresses, so in order to gain a 

better understanding of how out-of-precinct voting occurs in Apache County, I 

interviewed the recently retired County Recorder, Lenora Fulton. She explained that 

for many of the voters without standard addresses, precinct assignments are based 

on guesswork, since precise coordinates in relation to precinct boundaries are 
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unavailable. Election officials and voters are both engaged in a guessing game about 

the proper polling location, and voters who share post office boxes with several 

others, and travel to town for their mail infrequently, are unlikely to receive notices. 

Furthermore, language and literacy provide further challenges to understanding 

notices and arriving at the correct location. Given these challenges as well as the 

transportation and ambulatory challenges faced by voters, even voters who make a 

concerted effort to attend the correct location are in danger of getting it wrong.     

As with urban voters who attempt to vote at the polling place that seems 

natural and accessible given their daily routine, voters on Navajo lands have a clear 

sense that the most relevant locus of governance is their chapter house. Tribal 

elections take place there, and a variety of services and activities are available there. 

Many chapter houses are also used by Apache County as polling places. Yet if an 

individual arranges transportation to his or her chapter house in Election Day, as 

would be the practice for a tribal election, he or she may very well be in the wrong 

place for a Federal or State Election. This is because the tribal precinct boundaries 

and the boundaries of precincts used by Apache County are not the same, even when 

they have the same name, and the latter are often associated with different polling 

places.  

All of these factors conspire to generate a very confusing polling place 

environment—one that is difficult to remedy once a voter has arrived at the wrong 

location due to systemic problems with transportation, health, and literacy. They are 

also consistent with the analysis of other areas of the state where minority 

populations experience similar challenges (i.e., polling place confusion due to 
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general election administration; language barriers; transportation difficulties). It is 

simply not surprising that rates of out-of-precinct voting are high in Northern 

Apache County just as in urban minority areas of the state.  

V. IMPEDIMENTS TO CASTING BALLOTS BY MAIL IN ARIZONA 

Increasing numbers of Arizonans have chosen to vote by mail in recent years, 

but recent legislation prohibiting the possession and collection of early ballots, HB 

2023, has made it more difficult for many voters to avail themselves of that option. 

In particular, rural voters who have no mail service face increasing hardships with 

the elimination of ballot collection.18 In particular, many rural voters are poor. Some 

do not own automobiles and, as a result, they must rely on others for transportation 

and help with things like groceries and mail. For these voters, the inability to rely on 

others for help in getting their ballot to a distant post office is a significant burden.  

I have been asked to examine the accessibility of rural Arizonans to outgoing 

mail service at their home address, and to assess whether racial/ethnic groups have 

differential access to home mail service.  

 As described above, in some parts of rural Arizona—most notably Apache 

and Navajo counties—my efforts to obtain precise geographic coordinates often 

failed. That is, one of the most current and complete geo-referencing datasets—ESRI 

StreetMap Premium—could not find the address. In some cases, this is because the 

only contact information available in the voter file was a post office box, and in 

others, the residential address was insufficiently detailed or simply invalid.  

                                                             
18 This does not purport to analyze the usage or impact of HB2023 on urban voters.  
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 However, it is likely that some of these addresses are indeed known to the 

United States Postal Service, and home delivery and outgoing pickup take place even 

if they are not yet in the ESRI data base. Thus I asked counsel to append information 

from the United States Postal Service to the voter file. Such information is only 

available through licensed private vendors. Working with a firm called Infogroup, 

counsel obtained current information about the “deliverability” of mail to all of the 

individuals on the 2016 voter file that was provided to me by the Secretary of 

State.19 

 I have approached this data set in two ways. First, the primary method used 

by the United States Postal Service to determine whether an address is considered 

deliverable or undeliverable is called delivery point verification (DPV). I have been 

provided with U.S. Postal Service codes indicating the DPV confirmation status for 

each individual in the voter file. I am interested in whether the individual has access 

to home mail service, so I examine whether any of the address fields on the voter file 

contain a DPV-confirmed address that is something other than a post office box. If an 

individual has either a residential or mailing address that the United States Postal 

Service considers to be DPV-confirmed, and that address is not a post office box, I 

characterize the individual as having home mail service.  

 This approach is simple and straightforward, but it could potentially classify 

some individuals as having mail service when in fact they do not. Thus, DPV 

confirmation is often only the first step in an assessment of whether an address can 

receive mail. Some DPV-confirmed addresses are still quite unlikely to have mail 

                                                             
19 To the best of my knowledge, there is no source of data on outgoing mail service.  Thus I infer that 
if mail cannot be delivered, it will also not be picked up.   
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service and, therefore, it is useful to go further and adopt a narrower approach. In 

my second approach, I consider an individual to have home mail service if he or she 

has a residential or mail address that is not a post office box and also lacks a variety 

of additional features that make home mail delivery unlikely: (1) the address is not 

vacant, (2) the zip code is not missing or invalid, (3) the individual has not moved 

without a forwarding address, (4) the address is located within an area that has 

been assigned as a delivery zone for a postal carrier and, finally, (5) the address is 

not determined to be a “delivery point drop,” such that final delivery is contingent 

on a building manager, store owner, or other individual. I refer to this as the 

“mailability” approach.20 

 Using these two approaches, I have classified each individual in the voter file 

outside of the mostly urban counties of Pima and Maricopa according to whether 

they have home mail service or not. As in my analysis of out-of-precinct voting, I use 

the individual race classifications described above, and calculate the percent of each 

racial/ethnic group that has home mail service. The results of this analysis are 

displayed in Table 10.  

  

                                                             
20 For each of these, indicators based on United States Postal Service data resources were provided to 
me by Infogroup.   
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Table 10: Percent of each racial/ethnic group that is able to send and receive 
mail at home in non-metropolitan Arizona Counties 

DPV confirmation 
approach  Mailability approach 

Non-Hispanic Whites 85.87% 85.55% 
Hispanics 80.34% 79.73% 
African Americans 90.36% 89.85% 
Native Americans 18.36% 17.98% 
          
 
  

 The two approaches yield very similar results. Around 86 percent of Arizona 

non-Hispanic white registered voters outside of Pima and Maricopa counties have 

home mail service. For African Americans, most of whom do not live in remote rural 

areas, the rate is even higher—around 90 percent. It is substantially lower for 

Hispanics, 80 percent of whom have residential mail service. Finally, it is clear that 

the majority of Native Americans in non-metropolitan Arizona do not have 

residential mail service. Only 18 percent of Native American registered voters have 

home mail delivery. Using the probit analysis described above, I have verified that 

these differences are highly statistically significant.   The rate at which registered 

voters have home mail service is over 350 percent higher for non-Hispanic whites 

than for Native Americans.    

  The extent to which rural Native Americans lack mail service is quite striking. 

In order to mail a ballot, most Native American registered voters in Arizona must 

travel some distance to a town with a post office or mailbox. Yet rates of vehicle 

access are quite low among Native American households. The American Community 
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Survey (ACS) includes data on the number of vehicles available in each household. 

These data are available at the level of Census tracts in the 2007-2011 Five-Year 

ACS sample. Figure 17 provides a map of the share of households without access to a 

vehicle in each Census tract in Arizona. The boundaries of tribal lands are depicted 

in bold black. It is clear that vehicle access is quite limited on Native American 

reservations. In many Census tracts on the largest reservations, more than one in 

every five households does not have access to a vehicle. In some Census tracts, one 

in every four households lacks access to an automobile. In the absence of mail 

service, registered voters in such households are almost certainly dependent on 

others if they are to participate in Arizona elections.   
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Figure 17: Households without vehicle access as a share of all households, 
Arizona Census tracts, 2007-2011 American Community Survey 
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 Lack of vehicle ownership is not the only impediment preventing some rural 

Native Americans from traveling many miles to cast a ballot. The American 

Community Survey also includes data on disabilities, and indicates that in many 

non-metropolitan counties, rates of disability among voting-age Native Americans 

are quite high. For instance, the 2007-2011 ACS estimates that 17 percent of Native 

Americans are disabled in Apache County, 22 percent in Navajo County, and 30 

percent in Coconino County. The ACS also provides data on individuals with 

ambulatory difficulty, although these are not broken down by race. Of the voting-age 

population, the ACS reports that 11 percent have ambulatory difficulties in Apache 

County, 13 percent in Navajo County, and 12 percent in Coconino County, all of 

which contain significant Native American populations and reservations.   

 In sum, it is clear that for many Native Americans living in rural locations, 

especially on reservations, voting is an activity that requires the active assistance of 

friends and neighbors.21 But the simplest form of assistance—the delivery of a 

completed ballot to the mailbox by a friend or neighbor—is now illegal in Arizona.  

 

 

 

  

                                                             
21 As explained above, this type of assistance is often needed for in-person voting as well, meaning 
that on both fronts Native Americans face an uphill climb to cast their ballot and have it counted.  
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APPENDIX A: ECOLOGICAL INFERENCE ANALYSIS USING AGGREGATE 

PRECINCT-LEVEL DATA 
 

When individual-level data are unavailable, the most common technique for 

aggregate data analysis in VRA cases is to apply the method of ecological inference 

using data on race and voting behavior that have been collected at the level of 

precincts.22 Although in this case the individual-level analysis is preferable, I present the 

aggregate analysis as a robustness check. 

When no individual-level data are available, the challenge is that one has 

information on the rate of out-of-precinct voting in each precinct, and the share of the 

voting-age population that belongs to each racial group in each precinct, but one does not 

know the specific breakdown of out-of-precinct votes by racial group in each precinct. 

Ecological inference is a statistical technique that tries to make best use of the 

available data to fill in these missing values. Applied in this case, the procedure 

begins by utilizing precinct-level information about out-of-precinct voting and 

race/ethnicity to determine upper and lower limits for the plausible range of out-of-

precinct voting for non-Hispanic whites, African-Americans, Hispanics, and Native 

Americans in each precinct. That is, certain levels of out-of-precinct voting for each 

group are ruled out since they are impossible given what we know about the 

numbers in each racial/ethnic group and the total number of out-of-precinct votes 

cast in each precinct.  

Then, a statistical model is used to bring together information from the entire 

distribution of precincts in the county and home in on the most likely location of 

                                                             
22 See Ori Rosen, Wenxin Jiang, Gary King& Martin A. Tanner. 2001. Bayesian and Frequentist 
Inference for Ecological Inference: The RxC Case 55 Statistica Neerlandica,  134-156. 
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these quantities of interest within each precinct. These precinct-level estimates can 

then be aggregated into a summary estimate for the entire county. It is also possible 

to calculate confidence intervals for these estimates. Recall that the “true” rate of 

out-of-precinct voting is not known, and not knowable, because the information 

does not exist. A confidence interval provides a sense of the uncertainty associated 

with the estimates of out-of-precinct voting rates for each group. Given the data and 

assumptions of the approach, the confidence interval helps us gauge the confidence 

we can have in the estimate. Given the data and assumptions, it can be understood 

here as the range of estimates we would expect the (unknown) rate of out-of-

precinct voting to fall within.  

 In order to conduct this analysis, I used reports from each county of the 

number of ballots in each precinct that were not counted because the voter cast his 

or her ballot at the wrong polling place in the general election on November 8, 2016. 

For each precinct, I used the individual-level vote history file to determine the 

number of registered voters who cast in-person ballots at the polling place in that 

election. I used those two quantities to calculate the rate of out-of-precinct voting in 

each precinct. In Maricopa County, I was supplied with precinct-level racial data for 

voting-age individuals by the county, which uses these data in its own analyses. 

Since other counties did not provide such data, I used geo-spatial boundaries to nest  

Census blocks within precincts and then summed the block-level population counts 

to the level of precincts.23 

                                                             
23 It is my understanding that Maricopa County produced its precinct-level race counts using the 
same technique. The results in Maricopa County are identical if I use the dataset I constructed rather 
than the one supplied by Maricopa County.  
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The results of this analysis are presented in the Table below, which displays 

estimates, as well as upper and lower 95 percent confidence intervals, for the rate of 

out-of-precinct voting (as a share of all in-person votes cast) in each county.24 Note 

that I do not present ecological inference estimates for groups that make up less 

than one percent of the citizen voting-age population, as is the case for example, 

with African Americans in Apache County.  As described in the main body of the 

report, ecological inference is most reliable when the groups in question, and the 

activity of interest, are sufficiently large and concentrated within precincts.  When 

attempting to use ecological inference to attribute some activity to a small group 

that is not geographically concentrated, we are sometimes asking too much of the 

data, and it is in these instances that the individual-level approach taken in the main 

body of the text is especially advantageous.  

  

                                                             
24I implement the ecological inference analysis using the Multinomial Dirichlet model for Ecological 
Inference in the statistical package called eiPack. See Olivia Lau, R.T. Moore & M. Kellerman, 2012. 
eiPack: Ecological Inference and Higher-Dimension Data Management. R package version 0.1-7: 
https://CRAN.R-project.org/package=eiPack. See Rosen, supra at 134-156. I accessed this package 
via the open-source statistics program called Zelig. See Kosuke Imai, Gary King, & Olivia Lau Toward a 
Common Framework for Statistical Analysis and Development 17 Journal of Computational and 
Graphical Statistics 892-913 (2008). For documentation, see Christine Choirat, Christopher Gandrud, 
James Honaker, Kosuke Imai, Gary King, & Olivia Lau. 2017, Zelig: Everyone’s Statistical Software, 
Version 5.0-15, http://zeligproject.org.  
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Table A1: Ecological Inference Results 
 

Apache 

Ecological inference 

Lower 
CI Estimate 

Upper 
CI 

Non-Hispanic White 0.21% 0.47% 0.89% 

African American 

Hispanic 0.92% 1.62% 2.50% 

Native American 0.75% 0.92% 1.13% 
            

Coconino 

Ecological inference 

Lower 
CI Estimate 

Upper 
CI 

Non-Hispanic White 0.40% 0.63% 0.86% 

African American 3.62% 10.79% 16.03% 

Hispanic 2.49% 3.30% 4.14% 

Native American 0.43% 0.67% 0.95% 
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Gila 

Ecological inference 

Lower 
CI Estimate 

Upper 
CI 

Non-Hispanic White 1.45% 1.88% 2.31% 

African American 

Hispanic 4.08% 5.59% 7.50% 

Native American 0.91% 2.28% 4.46% 
            

La Paz 

 Ecological inference 

Lower 
CI Estimate 

Upper 
CI 

Non-Hispanic White 0.66% 0.95% 1.23% 

African American 

Hispanic 1.62% 2.50% 3.48% 

Native American 1.05% 2.38% 4.24% 
            

 

 

 

 

97-065

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 823 of 3218



 

66 

 

Maricopa 

 Ecological inference 

Lower 
CI Estimate 

Upper 
CI 

Non-Hispanic White 0.50% 0.54% 0.58% 

African American 2.11% 2.51% 3.05% 

Hispanic 1.14% 1.29% 1.45% 

Native American 3.49% 4.63% 6.13% 
            

 

Mohave 

 Ecological inference 

Lower 
CI Estimate 

Upper 
CI 

Non-Hispanic White 0.09% 0.17% 0.31% 

African American 

Hispanic 0.44% 1.24% 2.05% 

Native American 0.23% 0.49% 0.94% 
            

 

 

 

 

 

97-066

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 824 of 3218



 

67 

 

Pima 

 Ecological inference 

Lower 
CI Estimate 

Upper 
CI 

Non-Hispanic White 0.58% 0.73% 0.85% 

African American 5.59% 7.15% 9.42% 

Hispanic 1.84% 2.18% 2.56% 

Native American 2.07% 2.78% 3.64% 
            

 

Pinal 

 Ecological inference 

Lower 
CI Estimate 

Upper 
CI 

Non-Hispanic White 0.14% 0.21% 0.30% 

African American 1.92% 2.80% 4.01% 

Hispanic 0.28% 0.43% 0.57% 

Native American 0.84% 1.18% 1.56% 
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Santa Cruz 

 Ecological inference 

Lower 
CI Estimate 

Upper 
CI 

Non-Hispanic White 0.12% 0.33% 0.59% 

African American 

Hispanic 0.09% 0.17% 0.28% 

Native American 3.30% 7.29% 16.36% 
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APPENDIX B: WHY ARE THE INDIVIDUAL-LEVEL ESTIMATES OF RACIAL 
DISPARITIES CONSERVATIVE?  

 
 The technique used in the main body of the text to identify the race of voters  

in this context is the best way to infer race when actual self-reports from individuals 

are unavailable. As described in the text, I used information about the surname, 

party, and age of each individual, combined with information about the racial 

composition of their residential neighborhood. These inferences allow me to draw 

reliable conclusions about racial disparities in the rates of out-of-precinct voting. 

However, it is likely that—due to the nature of the data—I have underestimated the 

magnitude of these disparities. This is unavoidable, since individual-level race is 

measured with error. Many individuals are assigned a race probability near 100 

percent for a specific group—for example someone with a Hispanic surname who 

resides in an overwhelmingly Hispanic neighborhood in Tucson or someone with a 

Native American Surname residing in Northern Apache County. However, some 

individuals are assigned race probabilities that are closer to 50 percent, because 

their combination of surname, age, and partisanship was not very informative, and 

above all, because they live in a racially heterogeneous neighborhood.  

The presence of such individuals in the data cannot lead me to mistakenly 

over-estimate racial disparities in rates of out-of-precinct voting. On the contrary, 

they can, and most likely do, lead me to under-estimate the true, but unknown, 

disparity. This phenomenon is known as “attenuation bias.” To see how it works in 

this case, let us consider a simple example.  
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Suppose we have 8 marbles in four boxes, arranged as follows.  

1 Blue Solid 5 Red Solid 
        

2 
Blue 
Striped 6 Red Solid 

3 
Blue 
Striped 7 

Blue 
Striped 

        

4 Red Solid 8 
Red 
Striped 

 

 Each box contains two marbles. The marbles are numbered 1 through 8. 

There is one blue solid and there are three blue striped marbles. Thus for blues, the 

stripe rate is .75. Among reds, there is one striped marble and there are three solids, 

so the stripe rate is .25.  

But let us imagine we cannot see inside the boxes. We are told that four 

marbles are red and four are blue. We also know precisely about each individual 

marble whether it is striped or solid. What we do not know, however, is the color of 

each individual marble. We only know the aggregate share of blue and red marbles 

in each box. Our goal is to make an inference about the disparity in the rate at which 

marbles have stripes. That is, we would like to know if blue marbles have stripes at 

higher rates than red marbles.  

In the two upper boxes, we are in luck since they are homogeneous. We know 

that 100 percent of the marbles in the box on the left are blue, and 100 percent of 

the marbles in the box on the left are red. Since we know the status of each marble 
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with respect to stripes, we can characterize these marbles perfectly. However, we 

have no such luck in the lower boxes. Because these boxes are heterogeneous, the 

probability that a marble is red is exactly .5. Thus while we know that marble 

number 3 is striped, we must assign it a red probability of .5, and a blue probability 

of .5. We must assign color probabilities of .5 to each of the marbles in the lower 

boxes. 

Using the information we have at our disposal, let us calculate estimates of 

stripe rates for red and blue marbles. We simply sum the color probabilities for 

stripes, and we do the same for solids. First, let us ask how many blue stripes there 

are. We sum the blue probabilities for all of the striped marbles. We know that 

marble 2 is blue with probability 1. But marbles 3, 7, and 8 each have a blue 

probability of .5. Summing them up, we estimate that there are 2.5 blue stripes. 

When we do the same for the red marbles, we get 1.5.  

We have successfully discovered a disparity in stripe rates, but we have 

under-estimated its magnitude. Instead of a .75 stripe rate for blues, we have 

estimated a rate of .625. Instead of a .25 stripe rate for reds, we have estimated a 

rate of .375. Because of measurement error associated with the fact that some 

marbles were in heterogeneous boxes, we under-estimated the true difference. Our 

estimates of stripe rates converge toward the overall stripe rate of .5 since we are 

lacking full information about marble color.    

  Something like this happens among individuals with non-differentiating 

surnames when some live in homogeneous Census neighborhoods and others live in 

heterogeneous neighborhoods. Among such individuals, we have enough 
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information to tease out the existence of a difference in the rate of out-of-precinct 

voting, but since we have some uncertainty about our race codes in heterogeneous 

neighborhoods, we must live with the fact that we have underestimated the true 

magnitude of the disparity.  
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Plaintiffs serve this Notice of Errata to apprise Defendants of a minor correction to 

the Second Expert Report of Dr. Jonathan Rodden. Dr. Rodden inadvertently switched the 

color scheme when producing Figure 10 on page 34 of his Second Expert Report of May

26, 2017. Specifically, in Figures 1 and Figures 3 through 14 of the Second Expert Report, 

the blue colors correspond to non-Hispanic whites as a share of voting-age population.  In 

each of these figures, the darker colors correspond to low values and lighter colors 

correspond to high values. In Figure 10, however, Dr. Rodden inadvertently included 

a map of Pinal County for which the color scale goes in the opposite direction. This map 

has been corrected in the revised Second Report of Dr. Jonathan Rodden that is served 

herewith. This issue does not affect the data analysis presented in Dr. Rodden’s report or 

alter any of his conclusions.   
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I. SUMMARY 

I have been engaged by counsel for the Plaintiffs in the matter of Arizona Democratic 

Party, et al. v. Michelle Reagan, et al. In a previous report and subsequent rebuttal report, June 

10, 2016 Expert Report of J. Rodden, ECF No. 177-01 (“First Expert Report”), and August 29, 

2016 Rebuttal Report (“First Rebuttal Report”), ECF No. 192-2, I examined ballots that were not 

counted in Arizona general elections because they were cast outside the precinct to which the 

registered voter had been assigned. I demonstrated that this phenomenon, known as “out-of-

precinct voting,” occurs disproportionately among African Americans, Hispanics, and Native 

Americans.   

I was then asked to update this analysis to include information from the November 2016 

general election as well as information for additional counties that was not available to me at 

the time that I drafted my original report.  I was also asked to examine some aspects of the 

likely impact of HB 2023, which outlawed the practice of early ballot collection.  I did so in my 

May 26, 2017 Second Expert Report of J. Rodden (“Second Expert Report”).  In this, my second 

rebuttal report, I respond to the second rebuttal report of Dr. Janet Thornton, June 26, 2017 

(“Second Rebuttal Report of Janet R. Thornton, Ph.D.”), and to some of the claims in the second 

rebuttal report of Dr. M. V. Hood III.   

 Dr. Thornton’s arguments and critiques fell under three headings.  First, she discussed 

my analysis of race and ethnicity, and argued, in contravention of decades of decisions in voting 

rights cases, that courts can rely on neither individual-level, surname-based analyses of race 

and ethnicity, nor on ecological analysis of precinct-level data.  Second, she addresses my 

analysis of residential mail service and broader questions about HB 2023.  Dr. Hood also raises 
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some related issues. Third, while accepting my results for larger counties, Dr. Thornton provides 

some minor critiques of my analyses of racial disparities in out-of-precinct voting among some 

of the smallest minority groups in Arizona’s smallest counties.  She also attempts to downplay 

the prevalence and importance of out-of-precinct voting.   My responses in each subject area 

can be summarized as follows.   

Analysis of race and ethnicity 
 

- For the largest counties in Arizona, and those with the largest minority populations, Dr. 
Thornton does not challenge the results of either the individual-level, surname-based 
analysis used in the body of my report, or the ecological inference analysis reported in 
the appendix.  Nor does she challenge my overall statewide findings.  Rather, she offers 
skepticism about my estimates in some very small counties with relatively few 
minorities. 
 

- First, while accepting my analysis of Maricopa and Pima Counties, she argues that my 
estimates for the remaining non-metropolitan counties could have been improved if I 
had included information about each voter’s party registration when conducting my 
analysis.  I do so below, and my results are unchanged.   
 

- It is difficult to know what to make of Dr. Thornton’s claim that I did not appropriately 
consider potential error associated with individual-based race analysis, since I included 
pages of careful discussion of this topic in the body of the text, as well as a detailed 
appendix.    
 

- Dr. Thornton argues that instead of following the standard approach used by academics 
who are drawing inferences about individual race in administrative data sets, and relied 
upon by courts in voting rights cases, I should have eschewed the decennial Census and 
imported sample-based, mid-decade data on citizen voting-age population from the 
American Community Survey when using neighborhood data to supplement information 
about surnames of individuals.  Her argument stems from a basic misunderstanding.  I 
show that for the purposes of estimating the race of an individual, neighborhood-level 
data on voting-age population and citizen voting-age population are perfectly 
interchangeable.    
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Ballot Collection 
 

- Dr. Thornton argues that the Court should only be concerned with racial disparities in 
mail service among individuals on the permanent early voting list (PEVL).  I argue that 
disparities are important among all registered voters because mail delivery is also an 
important facet of out-of-precinct voting, and voters with neither home mail delivery 
nor access to automobiles are those most affected by the combination of the 
prohibition on ballot collection and the refusal to count out-of-precinct ballots. 
   

- I demonstrate that in any case, racial disparities in home mail service are also stark even 
if we focus on those already on the PEVL, or even if we zoom in further on those who 
have already cast absentee ballots in the past.  In spite of her claims to the contrary, the 
number of Native Americans on the PEVL without home mail delivery is not trivial 
(around 27,000 outside of Pima and Maricopa Counties).   
 

- Dr. Thornton seems to misunderstand my treatment of post offices boxes.  My intention 
was to gather information about outgoing rather than incoming mail service.   
 

- She also seems to misunderstand the Delivery Point Validation service offered by the 
United States Post Office, mistakenly arguing that if any address on a street is known to 
the USPS, any other address on the same street should also be known, even if part of 
the street is outside a delivery area, or if structures are vacant or addresses are 
improperly transcribed. 
 

- Both Dr. Thornton and Dr. Hood imply that HB 2023 could not have harmed minorities 
since early voting and overall turnout appear to have been somewhat higher in 2016 
than in 2012 in non-metro counties with substantial numbers of minorities.  However, 
they neglect to point out that the turnout increase was larger in counties without 
substantial minority populations, and they do not provide any quantitative analysis of 
turnout trends by race or ethnicity.   Moreover, it is inappropriate to draw conclusions 
about the impact of an election law based on aggregate turnout from a single election.    
 

- In fact, following up on Dr. Thornton’s suggestion, I show that if we focus on individuals 
on the PEVL, or on individuals who have cast early votes in the past, rates of voting in 
2016 were far lower for Native Americans and Hispanics than for whites.   
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Out-of-Precinct Voting 

- Dr. Thornton’s main claim is that even if racial disparities in out-of-precinct voting are 
large, the problem is too small to warrant the Court’s attention.   
 

- According to Dr. Thornton’s analysis, we know this because in a handful of races in 
Maricopa County in the 2016 General Election, the winner’s margin of victory was 
sufficiently comfortable that the outcome would not have been changed with the 
inclusion of OOP votes.  However, she fails to mention the primary election, where one 
of the Congressional races in question is very much in dispute because of uncounted 
OOP ballots that could have changed the outcome.  Moreover, the number of OOP 
ballots was well beyond the margin of victory in the 2014 General Election for Arizona’s 
Second Congressional District.   
 

- Dr. Thornton also neglects to mention that as in earlier years, the rate of out-of-precinct 
voting in 2016 was once again higher in Arizona than in any other U.S. state.   
 

- Dr. Thornton does not dispute the existence of racial disparities in out-of-precinct voting 
in Arizona’s largest counties.  Rather, she offers a misguided line of critique focused on 
some of the smaller counties.  She argues that racial disparities should be examined via 
complex multiple regression models that “control” for a variety of factors that are highly 
correlated with race.  Not only does this approach succumb to a basic statistical fallacy, 
it is at odds with decades of precedent in voting rights cases.    
 

- Even under this ill-advised alternative approach—which was designed to create the 
illusion that racial disparities are smaller than they are—the racial disparities remain 
obvious.   
 

- The most important lesson emerging from Dr. Thornton’s alternative approach is that 
residential instability is an important part of the reason why minorities are more likely 
to cast out-of-precinct ballots than whites. Moreover, her analysis shows that 
individuals who move frequently are especially likely to be disenfranchised if they are on 
the permanent early voting list. 
 

- Beyond her ill-advised multiple regression model, Dr. Thornton does not offer her own 
individual-level or ecological analysis of racial disparities in out-of-precinct voting.  Thus 
her analysis does nothing to undermine the conclusions of my report.      
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II. QUALIFICATIONS 

I am currently a tenured Professor of Political Science at Stanford University and the 

founder and director of the Stanford Spatial Social Science Lab (“the Lab”)—a center for 

research and teaching with a focus on the analysis of geo-spatial data in the social sciences. 

Students and faculty members affiliated with the Lab are engaged in a variety of research 

projects involving large, fine-grained geo-spatial data sets including individual records of 

registered voters, Census data, survey responses, and election results at the level of polling 

places. Prior to my employment at Stanford, I was the Ford Professor of Political Science at the 

Massachusetts Institute of Technology. I received my Ph.D. from Yale University and my B.A. 

from the University of Michigan, Ann Arbor, both in political science. A copy of my current C.V. 

is included as Appendix C to my Second Expert Report.  

 In my current academic work, I conduct research on the relationship between the 

geographic location of demographic and partisan groups, the drawing of electoral districts, and 

patterns of political representation. I have published papers using statistical methods to assess 

political geography and representation in a variety of academic journals including Proceedings 

of the National Academy of Science, American Economic Review Papers and Proceedings, the 

Journal of Economic Perspectives, the Virginia Law Review, the American Journal of Political 

Science, the British Journal of Political Science, the Annual Review of Political Science, and the 

Journal of Politics. One of these papers was recently selected by the American Political Science 

Association as the winner of the Michael Wallerstein Award for the best paper on political 

economy published in the last year.  
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I have recently written a series of papers, along with my co-author, Jowei Chen, using 

automated redistricting algorithms to assess partisan gerrymandering. This work has been 

published in the Quarterly Journal of Political Science and Election Law Journal, and featured in 

more popular publications like the Wall Street Journal, the New York Times, and Boston Review. 

I am currently writing a book, to be published by Basic Books in 2018, on the relationship 

between political districts, the residential geography of social groups, and their political 

representation in the United States and other countries that use winner-take-all electoral 

districts.  

 I have expertise in the use of large data sets and geographic information systems (GIS), 

and do research and teaching in the area of applied statistics. My PhD students frequently take 

academic and private sector jobs as statisticians and data scientists. I frequently work with geo-

coded voter files and other large administrative data sets, including in a recent paper published 

in the Annals of Internal Medicine. I have developed a national data set of geo-coded precinct-

level election results that has been used extensively in policy-oriented research related to 

redistricting and representation,1 as well as with Census data from the United States and other 

countries.  

 I have been accepted as and testified as an expert witness in four recent election law 

cases. First, I testified in two cases related to redistricting: Romo v. Detzner, No. 2012-CA-

000412 (Fla. Cir. Ct. 2012), and League of Women Voters of Fla. v. Detzner No. 2012-CA-002842 

(Fla. Cir. Ct. 2012). More recently, I offered expert testimony in a case related to Section 2 of 

the Voting Rights Act: Mo. State Conference of the NAACP v. Ferguson-Florissant Sch. Dist.,No. 
                                                           
1 The dataset can be downloaded at http://projects.iq.harvard.edu/eda/home. The data can be 
visualized in an interactive web map, available at http://atlas.esri.com/Atlas/VoterAtlas.html.  
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4:2014-CV-02077 (E.D. Mo. 2014). Finally, I testified in Lee v. Va. State Bd. of Elections, No. 

3:15-CV-00357 (E.D. Va. 2015).  I am currently serving as an expert witness in Bethune-Hill v. 

Virginia State Board of Elections, and working with a coalition of academics to file an Amicus 

Brief in Gill v. Whitford. I am being compensated at the rate of $500/hour for my work in this 

case.2 

III. MEASURING RACE AND ETHNICITY 

On pages 6 through 9 of her second rebuttal report, Dr. Thornton discusses what she 

believes are some potential sources of error in my use of surnames and Census data to draw 

inferences about the race of individuals.  First, she argues that when supplementing the 

surname information with data from the Census, instead of following the typical approach used 

by academics and expert witnesses and relying on data from the decennial Census, I should 

have used mid-decade ACS data on the size of each racial group as a share of citizen voting-age 

population rather than as a share of voting-age population.  To my knowledge, citizenship 

information is not available at the level of Census blocks, and courts are sometimes skeptical of 

mid-decade ACS samples when decennial counts are available.   

However, as I argued in my first rebuttal report, see First Rebuttal Report at 32-33, this 

is a non-issue.  The way the race probability analysis makes use of the Census data draws purely 

on the relative differences in the size of racial groups across neighborhoods.  The absolute 

numbers are not important.  It only matters that I be able to capture the fact that Hispanics, for 

                                                           
2 Nicholas Eubank, who recently obtained his Ph.D. from the Graduate School of Business at 
Stanford, provided research assistance. Plaintiffs’ counsel compensated him at a rate of 
$140/hour for his work. I reviewed and approved of all of his work. In my work as a political 
scientist, I typically rely upon the work of students like Dr. Eubank to assist me with the type of 
analyses presented in this report in the same manner.  
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instance, are more prevalent in one neighborhood than in another.  Whether I capture this with 

VAP or CVAP is immaterial.  Dr. Thornton helps by providing a useful example in a table 

embedded in footnote 10 of her second rebuttal report (page 6).  She means to show that 

Hispanics as a share of CVAP provide a somewhat smaller number than Hispanics as a share of 

VAP.  This is obviously the case, but it has no bearing on the use of Census data to improve 

surname-based race coding.  What matters is that the numbers in her VAP and CVAP columns 

are correlated with each other at well above .99, which means that for my purposes, they are 

perfectly interchangeable.   

Next, while Dr. Thornton has no complaint about the execution of my race-coding 

analysis in Pima and Maricopa counties, she argues that I should have conditioned my 

estimates of race on each individual’s party registration in the non-metropolitan counties, as I 

did in Pima and Maricopa.  The individual-level race coding is driven primarily by surnames and 

local-area Census demographics, but one can sometimes achieve very small improvements in 

accuracy by also including information about each individual’s age and party registration.  I 

included all of this information in the race-coding analysis for Pima and Maricopa, but 

neglected to include information about party registration in the implementation of the analysis 

of the smaller non-metropolitan counties.  This was a rather inconsequential oversight.3  Once 

one includes information about surname, age, and neighborhood characteristics, party does not 

add much additional information.  In any case, to show that this is the case, I have updated my 

estimates to include party, as Dr. Thornton recommends.  In Table 1, I present updated 

                                                           
3 The origin of this mistake was an extra space for each entry in the party registration field in 
the voter file provided by the state, so that my computer code was written to find entries of 
“DEM” when they should have been looking for “DEM_“.    
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estimates of rates of out-of-precinct voting by racial group in each of the counties that do not 

use vote centers.  The estimates for the non-metro counties are only very slightly different from 

those in my previous report.  The disparities are the same within counties, and the column on 

the right, titled “all counties,” reveals that the overall disparity is unchanged.   

Table 1: Rates of out-of-precinct voting in Arizona counties, calculating using individual-level 
data including party registration 

 

 Next, Dr. Thornton argues that I should have provided a measure of the “error rate” in 

my individual-level race estimates. She cites a paper in which Imai and Khanna (2016) 

generated race classifications using the same technique used in my report.  They intentionally 

used a data set in Florida, where individual self-reports of race were available.  The purpose of 

this exercise was to provide a useful validation of their approach against a known benchmark. 

Such validation exercises have helped the surname-based approach gain traction among 

academics and in the courts.  The whole point of a validation is to increase our confidence in 

the approach when applied in settings, like Arizona, where we do not have a benchmark 

dataset.  Dr. Thornton implies that I should provide a validation like this in Arizona, but of 

course I cannot do so since I do not have a data set of self-reported race for Arizona’s 

registered voters against which to compare my estimates.  If I had such a data set, I would not 

have bothered to estimate race and ethnicity using surnames and Census data.     
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 She claims that I ignored the possibility of error in my estimates.  On the contrary, my 

report went into considerable detail about the likely sources of error, and what these might do 

to my efforts to measure racial disparities in out-of-precinct voting. See Second Rodden Report 

at 7-10, 14-15, and above all, Appendix B, on this topic.  The bottom line is that classification 

errors owing to individuals with surnames like “Smith” living in racially heterogeneous 

neighborhoods only undermine my ability to discover differences in voting behavior across 

groups.4  Thus it leads me to underestimate racial disparities in out-of-precinct voting, not 

overestimate them.  Thus, if anything, as explained in my Second Expert Report, my individual 

level analysis leads to a more conservative assessment of disparities. Dr. Thornton has not 

challenged this logic.  Rather, she seems to claim that I should not provide estimates of race at 

all, but should use some unknown alternative data source for a direct measurement and, 

indeed, does not indicate to me or the Court what such a source should be.      

 She argues that we cannot know which of my approaches—the approach that marries 

individual-level surname, age, and partisan data with neighborhood Census data; or the 

ecological inference approach—is more accurate.  However, Dr. Thornton cited the paper by 

Imai and Khanna (2016), which was quite clear about the advantages of the former.  My report 

was also clear about why the Court should focus on the first approach (see Second Rodden 

Report at 7-10, 14-15, and 61-63) and why I relegated the ecological inference approach to an 
                                                           
4 Dr. Thornton provided a discussion of individuals named Smith in her report, including the 
observation that Smith is a common name among members of the Church of Jesus Christ of 
Latter Day Saints.  I did not understand the critique.  If Dr. Thornton believes the Census 
surname tables are wrong for Arizona, she must provide some data.  An individual named Smith 
who lives in a white census tract (perhaps one with a large number of LDS members) will 
receive a high white probability, and this is exactly what is revealed in Table 1 of her report.  
She presents information about individuals named Smith living in white census tracts in 
Coconino County who, quite appropriately, receive white probabilities very close to 1.     
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appendix.  In any case, it is not clear why this matters, since both approaches tell remarkably 

similar stories and confirm clear racial disparities in out-of-precinct voting.    

 Dr. Thornton provides very little critique of the ecological inference analysis.  On page 8, 

paragraph 17, she claims that the estimates “do not appear to be credible,” but she provides no 

explanation as to why that is, nor does she provide alternative estimates for the Court.  Later, 

on pages 45 and 46, she explains that she explored a spreadsheet I provided to her, and found 

some of the numbers to be confusing.  She looks at the raw output of the ecological inference 

results—not the OOP percentages for each group, but the raw counts—and finds that the 

overall numbers of total OOP ballots and in-person ballots appear different from the numbers 

provided by the state. This is because, as part of the process of preparing the data for ecological 

inference analysis, it is necessary to transform the precinct-level data so that all rows and 

columns add up to the same value.5  

In other words, the ecological inference model requires that the sum of whites, African 

Americans, Hispanics, and Native Americans in each precinct be equal to the sum of OOP and 

non-OOP in-person voters.  The number of in-person voters on Election Day is not equal to the 

sum of voting-age population from the Census, so the data must be transformed (preserving, of 

course, the underlying proportions).  Ultimately, the purpose of ecological inference in a voting-

rights case is to estimate rates at which some voting behavior occurs for a specific group, so the 

raw output of the transformed data, extracted from the spreadsheet and discussed on pages 45 

and 46 of Dr. Thornton’s report, are of little interest.  These numbers are different from those 

reported in the Official Canvass by design.  She might have also pointed out, for that matter, 
                                                           
5 This process was documented in the file called “prec_analysis.do”, which was submitted with 
my report.    
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that they are different from the raw numbers in the Census.  The figures of interest to the Court 

are the estimates of OOP shares for various groups, which are presented in the tables of 

Appendix A of my Second Expert Report.       

 She then goes on to protest that some of the ecological inference estimates are 

“implausible.”  Specifically, she discusses the case of African Americans in Coconino County.  It 

is telling that Dr. Thornton chose this example.  African Americans make up only slightly more 

than 1 percent of the population of Coconino County.  Quoting from my Second Expert Report: 

“…ecological inference is most reliable when the groups in question, and the activity of interest, 

are sufficiently large and concentrated within precincts.  When attempting to use ecological 

inference to attribute some activity to a very small group that is not geographically 

concentrated, we are sometimes asking too much of the data, and it is in these instances that 

the individual-level approach taken in the main body of the text is especially advantageous” 

(Second Expert Report at 63).  For this reason, I did not report ecological inference estimates 

for groups constituting less than one percent of the voting-age population.  Dr. Thornton has 

selected a racial group in a county—African Americans in Coconino—that fell just above that 

threshold.  As I stated clearly in my report, I share her skepticism about ecological inference 

estimates for tiny minority groups that are geographically dispersed in low-population counties.  

In fact, in Table 2 on page 26 of the main body of my report, which presents the individual-level 

analysis upon which I rely in drawing my conclusions, it is clear that rates of out-of-precinct 

voting are no different for African Americans than for non-Hispanic whites in Coconino County.  

At no point in the report did I claim otherwise. Dr. Thornton’s critique related to tiny minority 

groups in rural counties does nothing to undermine the estimates of racial disparities for larger 

98-013

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 852 of 3218



 14 

minority groups in the ecological inference analysis, nothing to undermine the overall 

ecological inference estimates of racial disparities in out-of-precinct voting across all counties, 

and nothing to undermine the estimates of racial disparities in the main body of the text, where 

I rely on individual-level analysis.    

 Dr. Thornton’s overall assessment of my analysis of racial disparities is on page four of 

her report:  “Both of Dr. Rodden’s approaches for estimating race/out-of-precinct ballots are 

questionable.  As a consequence, a conclusion cannot be drawn as to which approach… is more 

accurate for these data.”  As demonstrated above, Dr. Thornton’s critiques are based primarily 

on misunderstandings or mischaracterizations, and more importantly, she does not undermine 

any of my conclusions, for example by conducting her own individual-level or ecological 

inference analysis and coming to a different conclusion about racial disparities.  Rather, Dr. 

Thornton advises the Court that neither ecological inference nor individual-level analysis can be 

trusted in voting rights cases, since both might be subject to some unspecified error.  In a 

typical voting rights case, experts for both sides present their own estimates of racial disparities 

using one of the methods on which courts have come to rely.  Dr. Thornton’s approach—

denying that racial disparities can or should be measured at all—is novel and, moreover, plainly 

counter to decades of precedent in the voting rights and redistricting contexts.6  

                                                           
6 See, e.g.,  Thornburg v. Gingles, 478 U.S. 30, 52-53 & n.20 (1986) (approving of use of bivariate 
ecological regression analysis in proof of racially polarized voting and noting that district court 
found the method “standard”); Veasey v. Abbott, 830 F.3d 216, 250-51, 264-65 (5th Cir. 2016), 
cert. denied, 137 S. Ct. 612, 197 L.Ed. 2d 78 (2017) (finding that expert analysis, including 
surname analysis and ecological regression, supported district court’s findings regarding 
disparate impact of voter identification law); Teague v. Attala Cnty., Miss., 92 F.3d 283, 285 (5th 
Cir. 1996) (ecological regression analysis is a “standard method[] for analyzing electoral data”); 
U.S. v. Vill. of Port Chester, 2008 WL 190502 at *9 & n.13 (S.D.N.Y. Jan. 17, 2008) (“Neither 
party disputes that Spanish Surname Analysis is an accepted methodology . . . .”); U.S. v. Berks 
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IV. BALLOT COLLECTION 

 In Section III of her report, Dr. Thornton makes a number of claims about mail service, 

ballot collection, and voter turnout.  First, she claims that the Court should only be interested in 

whether or not individuals have home mail delivery service if they had already signed up for the 

permanent early voting list (“PEVL”) prior to the 2016 election.  She does not explain why an 

impediment to voting by mail should only be of concern among those who were on the early 

voting list prior to the law’s passage and, indeed, there may be many scenarios that warrant 

looking at all registered voters, not solely those on the permanent early voter list.  For instance, 

consider an individual living in a remote location on the Navajo Tribal Lands who has 

experienced the frustration of arranging transportation and traveling many miles to her chapter 

house, only to have her ballot discarded because she was in the wrong location, and had no 

means of transportation to a faraway polling place on the other side of the precinct.  It would 

be understandable if such an individual would wish to sign up to receive an absentee ballot in 

the future.  As such, I see no reason to drop such individuals from my analysis of residential 

mail service.  Indeed, given the interaction between out-of-precinct voting and ballot collection, 

as discussed herein, it is entirely appropriate to look at all registered voters when discerning the 

true impact of HB 2023.  

                                                                                                                                                                                           
Cty., Pa., 277 F. Supp.2d 570, 576 (E.D. Pa. 2003) (relying upon surname analysis in determining 
that county’s election practices violated the Voting Rights Act); Perez v. Pasadena Indep. Sch. 
Dist., 958 F.Supp. 1196, 1221 (S.D. Tex. 1997), aff’d, 165 F.3d 368 (5th Cir. 1999) (relying on 
surname analysis in determining that Hispanic community was politically cohesive), Pope v. 
Cnty. of Albany, 94 F. Supp. 3d 302, 320 (N.D.N.Y. 2015) (finding that ecological inference is 
“well-accepted”). 
 

98-015

  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 854 of 3218



 16 

Moreover, this example underscores a second reason why I chose to examine access to 

home mail delivery among all registered voters: home mail delivery is also helpful for in-person 

voters.  As Dr. Hood points out on page 15 of his Second Rebuttal Declaration, even for habitual 

in-person voters, in order to be aware of the location of one’s polling place (which can be 

subject to frequent change), it is crucial to receive mail in a timely fashion as materials such as 

sample ballots displaying one’s voting location or cards denoting polling location changes are 

often sent to voters through the mail.  For an individual without an automobile, a distant post 

office box is not a perfect substitute for home mail delivery.  As I showed in my second report, 

rates of automobile access are extremely low on Native American reservations.  In many 

instances, between one quarter and one half of all households lack access to a vehicle.  Further, 

there are a number of difficulties with exclusive reliance on a post office box for time-sensitive 

communications from election administrators.  For instance, some rural Native Americans share 

the same box, relying on friends and family members to sort and deliver the mail, and it is 

necessary to periodically re-register for a P.O. box in order to avoid having the subscription 

cancelled.  Lack of mail access and lack of vehicle access conspire to make voting difficult on 

Native American reservations in any event, but the twin policies of not counting out-of-precinct 

ballots and not allowing ballot collection only exacerbate this disadvantage.     

It is important to take a holistic approach to the issue of mail access, because HB 2023 

and the policy of discarding out-of-precinct ballots reinforce one another, especially in Apache 

County.  Well-meaning voters without access to automobiles can easily fall between the cracks 

separating Arizona’s two forms of voting.  Faced with the difficulty of locating and arranging 

transportation to the correct polling place, the option to vote by mail may have seemed 
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attractive in the past.  However, this is no longer the case for those who rely on others to pick 

up and deliver their mail.  

In a related matter pertaining to post office boxes, on page 11, Dr. Thornton claims that 

I “fail to acknowledge” that a small number of individuals have post office boxes as well as 

residential street addresses.  This is not the case, and is not relevant to my analysis, which 

focused on whether or not registered voters had any valid residential mailing address on the 

voter file—even if they also had a post-office box.  To be clear, my analysis did not focus on 

whether or not individuals had any way of receiving mail.  Rather, my intention was to examine 

home delivery primarily as a proxy for the ability to send mail, but clearly, a lack of home 

delivery can also lower the probability that crucial elections-related communications reach the 

intended recipient, and thus can contribute to the problem of out-of-precinct voting.       

In any case, as a supplement to my approach—which cast a broad net and focused on all 

of the registered voters in the non-metropolitan counties in order to present the Court with a 

clear, overall picture of home mail delivery in Arizona—I have no objection to drilling down 

further, as Dr. Thornton suggests, and zooming in on only those who had already joined the 

PEVL in late 2016.  Along with the materials supporting her report, Dr. Thornton sent a file that 

she received from the state, which she understood to be a complete list of all registered voters 

on the PEVL.  She did not provide the date on which this snapshot was taken.  In her report, she 

argues that the appropriate approach is to merge this file with the voter file I used in my report, 

and examine only those who were already on the permanent early voting list at the moment 

that list was generated.  I have done so, and replicated the analysis of Arizona’s non-
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metropolitan counties from my earlier report, focusing only on this smaller group of early 

voters.           

Table 1: Percent of those on the PEVL list in each racial/ethnic group that is able to 
send and receive mail at home in non-metropolitan Arizona Counties  

 

DPV 
confirmation 

approach  
Mailability 
approach 

Non-Hispanic Whites 87.32% 86.99% 
Hispanics 80.68% 79.93% 
African Americans 92.26% 91.69% 
Native Americans 25.86% 25.46% 
        

 

 The results are very similar to those presented in Table 10 of my earlier report.  The 

racial disparities in residential mail service among those on the PEVL are quite stark.  For 

example, while the earlier report showed that 18 percent of all registered non-metropolitan 

Native Americans have DPV-confirmed addresses, compared with 86 percent of non-

metropolitan whites, among early voters the figures are 26 percent for Native Americans and 

87 percent for whites.   

 Dr. Thornton does not question the statistical significance of the difference between 

rates of mail service for different groups in Arizona, but rather, she argues (correctly) that a 

statistically significant difference should not be surprising, given the size of the data set.  It is 

rare for an empirical researcher to be criticized for having a data set that is too large!  It is 

usually viewed as a good thing to have a full data set rather than a smaller sample, and a good 
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thing to have individual-level rather than aggregate data.   But to be clear, the racial disparities 

are not only statistically significant because the data set is large, but more importantly, they are 

statistically significant because the racial disparities are substantively large.  Whether the result 

is surprising to Dr. Thornton or not, there is simply no statistical artifice or critique that would 

make such a large difference go away, nor does she offer one.  

Dr. Thornton and Dr. Hood point out repeatedly that Native Americans are more likely 

to vote at polling places than by mail and, undermining some of Dr. Thornton’s claims, Dr. Hood 

confirms the analysis in my second report and recognizes that this is likely a response to the 

fact that Native Americans very often do not have residential mail service.  “If some Native 

Americans lack ready access to mail service, then it is no surprise that this group may choose to 

vote by using another method” (Hood Second Rebuttal, p. 9).  While it is true that Native 

Americans are somewhat more likely to vote in person than other groups in Arizona, a 

substantial number of Native Americans have been receiving and submitting early ballots.  My 

analysis of the absentee list provided by Dr. Thornton suggests that outside of Pima and 

Maricopa Counties, around 27,000 Native Americans were receiving early ballots in 2016, and 

as Table 1 shows, the vast majority of them have no residential mail service.       

 On page 10 of her report, in paragraph 22, Dr. Thornton expresses some confusion 

about the basics of mail deliverability analysis.  She seems to suggest that if any address on a 

street is deemed by the United States Post Office to be “deliverable,” all other addresses on the 

same street should also be coded as deliverable.  This is simply not the case.  The USPS 

maintains a data set of active delivery points, called the Address Management System, and the 

Delivery Point Validation (DPV) analysis presented in my report was based on a simple, 
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standard query of that database that would be undertaken by anyone who wanted to send a 

cost-effective mass mailing.  An address might not be DPV confirmed for a variety of reasons, 

such as being incorrectly transcribed or vacant.  Alternatively, a structure might be located on 

an unpaved road that is not known to the post office, even if some other part of the road is 

paved and part of a known delivery route.7   

 Dr. Thornton brings up two examples of streets on which some individuals were flagged 

as having valid addresses, and others were not.  She claims that this undermines my analysis 

and brings into question “exactly what his coding attempts to measure” (p. 11, paragraph 22).   

One street was called Miami Gardens in Globe, Arizona.  Satellite imagery from Google Earth or 

others sources show that Miami Gardens contains not only a paved segment with suburban 

ranch-style houses, but also two unpaved, dirt offshoots.  It is not surprising if some of the 

addresses associated with these structures are in the United States Postal Service database of 

valid addresses, and others are not.  Some of the addresses on Miami Gardens that were not 

DPV confirmed appear to correspond to occupied structures on the unpaved offshoots, but 

some are on the paved section of the street, where mailboxes can be seen in Google Streetview 

images.  In these cases it appears that the problem might be with the lack of the “S” suffix in 

the voter file for addresses that are actually on “South Miami Gardens Street.”  According to 

Google Maps, half of the addresses listed as “Miami Gardens” should evidently have been listed 

as “South Miami Gardens.”   

                                                           
7 For more information about DPV confirmation, see this document prepared for the United 
States Postal Service for its licensees: 
https://ribbs.usps.gov/dpv/documents/tech_guides/DPVLPRV.pdf. 
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The other example was Zuni Street in Springerville, Arizona.  Much of Zuni Street is a 

paved residential street running North to South across Springerville, but a poor-quality unpaved 

street continues out of town to the North and South.  Both of these unpaved segments contain 

residential structures that evidently are not included in the USPS Address Management System.  

Some of the addresses coded as non-deliverable also correspond to properties that appear on 

Google Streetview not to contain inhabitable residential structures.  In sum, the fact that Dr. 

Thornton has discovered a pair of streets with a mix of DPV-confirmed and non-confirmed 

addresses does little to undermine my confidence in the United States Postal Service’s data on 

deliverable addresses.  By no means can an occasional missing suffix or prefix in a handful of 

addresses on the voter file somehow explain the large racial disparities in residential mail 

service in non-metro Arizona.                     

 Next, on page 12 of her report, Dr. Thornton makes a dubious claim that “if the 

elimination of ballot collection impacted the ability of rural and minority voters to cast their 

vote, then we would expect to find a systematic decline in the number of ballots cast in the 13 

non-metro counties.”  She does not explain the logic of this claim. Clearly, if some other 

factor—such as controversial candidates or intense partisan mobilization efforts—pushed 

turnout in 2016 beyond that observed in 2012, this effect could swamp any deleterious effects 

of changes in election law in the aggregated data.  Furthermore, it could be the case that 

observed increased turnout in non-metro counties was actually driven by whites, not Native 

Americans and Hispanics.    

  In fact, this is exactly what her tables suggest.  She argues that very small increases in 

turnout in Apache and Navajo counties should be taken as evidence that election laws could 
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not have adversely affected Native Americans, but she fails to note that rural white counties 

like Mohave, Gila, and La Paz experienced far larger increases in turnout, according to the data 

she presents.  Indeed, turnout among rural whites was high throughout the United States in 

2016, and Arizona was no exception.  Combining the data from Dr. Thornton’s Tables 3 and 4, 

we can see that there is a negative county-level correlation between the minority share of the 

citizen voting-age population and the change in turnout.  That is, Arizona’s turnout increase in 

2016 was largest in the counties with the smallest minority populations.    

  Dr. Thornton argues that in order to know if the turnout of Native Americans was 

adversely affected by the ballot collection law to a greater extent than whites, it is necessary to 

examine only those individuals who were on the absentee voting list she received from the 

state.  Again, she had the requisite individual-level data—the 2016 voter file with racial 

probabilities as well as a vote history file—and could have done so herself, but she did not 

follow through on her recommendation.  I have done so.  In the non-metropolitan counties, 

according to the vote history file provided by the state, 81 percent of non-Hispanic whites on 

her absentee list successfully cast ballots in 2016, while only 55 percent of Native Americans, 

and 63 percent of Hispanics did so.  Recall from Table 1 above that only around 26 percent of 

Native Americans outside of Pima and Maricopa Counties have home mail service, while around 

87 percent of whites have home mail service.    

In order to examine change over time, from the current voter history file provided to me 

by the state, I am able to identify those registered individuals on the 2016 voter file who are 

known to have successfully voted by absentee ballot in 2012, and examine whether they cast a 

valid ballot again in 2016.  This approach is narrowly tailored to Dr. Thornton’s insistence that I 
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consider “how registered voters in the areas of his interest actually voted” (p. 16, paragraph 

31).  It is also a useful analysis because it focuses exclusively on people who had already 

developed a practice of voting by mail, leaving out individuals who may not have understood 

that they were on the absentee list in 2016, and people who did not vote in 2012.   

This group of experienced absentee voters was perhaps most likely to have been 

affected by HB 2023.  Of the Native Americans who cast absentee ballots in 2012 and were still 

on the voter file in 2016, around 34 percent had home mail service.  Given the low rates of 

automobile ownership described in my earlier report, it is very likely that many were relying on 

others to help with ballot delivery.  For whites who had cast absentee ballots in 2012 and were 

still on the voter file in 2016, the rate of home mail delivery service was 87 percent.    

Did these individuals with a history of absentee voting manage to cast ballots again in 

2016?  Past voting is a very good predictor of current voting, and we should expect uniformly 

high rates of repeat voting.  Indeed this is the case for whites: of whites that were registered in 

2016 and voted absentee in 2012, 91 percent managed to cast a valid ballot (of any kind) in 

2016.  For Native Americans, among those on the voter file in 2016 who voted absentee in 

2012, 82.5 percent managed to cast a valid ballot in 2016, after the promulgation of HB 2023.  

For Hispanics, the figure was 84 percent. In other words, when we look at a group of voters 

whose observed behavior indicates not only a willingness to vote by mail, but also a recent 

history of doing so, turnout dropped at a greater rate for minorities than for whites.    

Dr. Hood attempts to address this issue in Table 2 of his second rebuttal report, where 

he reports that rates of early voting are 1) historically lower on Native American reservations 

than elsewhere, but 2) somewhat higher on Native American reservations in 2016 than in 2012.  
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Indeed, the trend toward early voting has been much less pronounced on Native American 

reservations than elsewhere in Arizona, in all likelihood because of poor mail service.  Dr. Hood 

reports that although rates of early voting are increasing in these counties, as in the rest of 

Arizona, they are nowhere near the point of catching up with the rest of the state.  Thus the 

mere presence of an upward trend in early voting in precincts with Native American majorities 

is unremarkable, since something similar is happening everywhere.  It would be quite surprising 

to see that the trend toward early voting stopped altogether or reversed, especially since the 

trend started later in these counties and rates are still rather low.   

In any case, the highly aggregated data in Table 2 of Dr. Hood’s second rebuttal report 

are not useful to the Court, especially since many of the votes tallied up in the table were 

undoubtedly cast by whites.  For instance, it is simply not plausible that the total number of 

votes cast by Native Americans on Navajo Tribal Lands in Navajo County increased from 8,394 

in 2012 to 22,080 in 2016.  My race-coded data set indicates that only 8,411 Native Americans 

cast votes in all of Navajo County in the 2016 General Election.  The problem appears to be that 

Dr. Hood is presenting data from 2012, when voters were voting at the polling location 

associated with their precinct, and from 2016, when voters were allowed to vote at any polling 

location in the county.  Clearly a large number of white voters from nearby communities visited 

the polling locations that Dr. Hood associated with tribal lands in 2016.  The correct approach 

would have been to use the voter file, and examine which individuals were assigned to which 

precincts, and examine whether, and through what technique, they had voted.  

More generally, the claims of Dr. Hood and Dr. Thornton about aggregate turnout are 

flawed.  Turnout might increase or decrease for a variety of reasons having little to do with 
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election law. The most plausible way to link changes in turnout over time to the impact of HB 

2023 is, as Dr. Thornton suggests, to examine the individuals most likely to be affected by it: 

non-metropolitan voters on the PEVL and/or a history of early voting.  Racial disparities in 2016 

turnout were notable among these groups.  

Finally, both Dr. Thornton and Dr. Hood provided snippets of county-level data designed 

to create the impression that racial disparities in turnout were minimal in the 2016 election.  It 

may be useful to clarify this for the Court.   Using data from all precincts in Arizona in the 2016 

General Election, Figure 1 displays minorities (African Americans, Hispanics, and Native 

Americans) as a share of the voting-age population (from the U.S. decennial Census) on the 

horizontal axis.  On the vertical axis, it displays 2016 turnout as a share of registered voters 

(precinct-level data compiled by the Arizona Secretary of State).  I plot the relationship in red, 

and 95 percent confidence intervals in gray.   
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Figure 1: Precinct-level turnout and minorities as a share of the voting-age population, 
all Arizona precincts, 2016 

 

Source:  AZ SOS and United States Census.  Each gray data marker is a precinct, sized according 
to the precinct’s voting-age population.  The red line is a locally smoothed (lowess) plot. 

 

Figure 1 demonstrates that racial disparities in turnout remain stark.  On the left side of 

the graph—in precincts that are composed exclusively of non-Hispanic whites—turnout is, on 

average, almost 80 percent of registered voters.  On the right side of the graph, in precincts 

that are almost completely Hispanic or Native American, turnout is, on average, well below 60 

percent, and in many of the largest minority precincts, it is below 50 percent.  
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V. OUT-OF-PRECINCT VOTING 

 On pages 19 to 23 of her second rebuttal report, Dr. Thornton correctly points out that 

the rate of rejected out-of-precinct ballots has gone down over time in Arizona.  Indeed, my 

Second Report also detailed this trend in Figure 2 on page 19.  This trend appears to have been 

driven primarily by a shift to vote centers in some of the rural counties, and by the introduction 

of E-Pollbooks in Maricopa County.  However, the rate of out-of-precinct voting has increased 

in Apache County, along with Gila and La Paz, held steady in Pinal, and decreased by only a 

small amount in Pima.8  Dr. Thornton claims that these numbers are small, but does not provide 

a comparative frame of reference.   

My First Expert Report placed Arizona in comparative perspective in 2012, and it is 

useful to do so again for 2016. The 2016 Election Administration and Voting survey, published 

by the United States Election Assistance Commission, provides information from a survey of 

election officials in all 50 states.9  The 2016 data file includes county-level information about 

out-of-precinct ballots.  Summing the county-level data by state, as a share of all ballots cast, 

Arizona is still the national leader in the rate of rejected out-of-precinct ballots.10  As 

demonstrated in Table 9 (page 28) of Dr. Thornton’s report, the number of discarded out-of-
                                                           
8 Dr. Thornton suggests that I drew false conclusions about Pima County based on comparing 
mid-term and presidential elections, but on page 20 of my Second Expert Report, I stated: 
“Pima County has demonstrated a pattern of relatively high out-of-precinct voting in general 
election years, and lower levels in mid-term years.  This pattern returned in 2016, when Pima 
County once again experienced one of the highest out-of-precinct voting rates in the state.”  I 
cannot ascertain what Dr. Thornton finds objectionable in this statement of fact.   
9 The data and corresponding report can be downloaded here: https://www.eac.gov/research-
and-data/election-administration-voting-survey/. I examined uncounted out-of-precinct ballots 
as a share of election participation.   
10 It is also useful to sum over the categories “out-of-precinct” and “out-of-jurisdiction.”  With 
this combined approach, Arizona falls behind New York and Kansas, where some border 
counties seem to attract out-of-jurisdiction votes.     
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precinct ballots in Maricopa and Pima counties was still substantial (3,319).  Low raw numbers 

of OOP ballots in tiny counties without cities and confusing polling place environments are 

unsurprising.  

    On page 29 of her report, Dr. Thornton argues that the number of out-of-precinct 

ballots was too low to have altered the outcome of the election in any of the Congressional 

districts touching Maricopa County, and therefore should be ignored by the Court.  Her claim is 

that the Court should consider out-of-precinct voting to be a substantial problem that is worthy 

of a judicial remedy only in the face of evidence that out-of-precinct votes could determine the 

outcome of a high-profile election.  Dr. Thornton’s point is difficult to grasp; the right of an 

individual to vote does not depend on whether his or her vote will change the outcome of an 

election.   

 Let us nevertheless apply her logic.  It is not clear why she chose a handful of specific 

races in Maricopa County to prove her point. She argues that the general election outcome was 

not close in Congressional District 5 in 2016, but neglects to mention that the Republican 

primary was decided by 9 votes, and that the losing candidate, Christine Jones, has filed a 

lawsuit related to the refusal of the state and county to count out-of-precinct ballots.   

Moreover, in the 2014 General Election, after a recount, it was determined that 

Republican challenger Martha McSally defeated incumbent Democrat Ron Barber by 167 votes 

in the race for Arizona’s Second Congressional District.11  The total number of uncounted out-

of-precinct ballots in the 2014 General Election in the Arizona Second Congressional district was 

                                                           
11 For a news story about the final tally, see 
http://www.azcentral.com/story/news/politics/2014/12/17/mcsally-barber-election-
recount/20536189/. 
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257.12  Thus the disenfranchisement of 257 Arizona voters very well might have determined the 

winner of a seat in the United States Congress less than three years ago.  Thus by Dr. 

Thornton’s logic, the Court should be very concerned about the prevalence of out-of-precinct 

ballots in Arizona. 

 Moreover, Arizona is a politically competitive state, and it is quite likely that uncounted 

OOP ballots will continue to take center stage in bitter post-election disputes, both within and 

between parties.  Losing candidates in close elections will inevitably fight to have all of the 

ballots counted, and the state will continue to face very high legal costs in order to maintain its 

idiosyncratic practice of throwing away thousands of ballots in each general election. It would 

not be surprising if Arizona soon faces a statewide dispute over out-of-precinct ballots not 

unlike Florida’s 2000 “butterfly ballot” debacle.   

 Beginning on page 30, Dr. Thornton attempts to criticize my analysis of racial disparities 

in out-of-precinct voting.  Each of her critiques is misguided for reasons I will explain further 

below, but it is worth noting that her critiques are leveled only at my county-by-county analysis, 

and only at the smallest counties that contain very small numbers of minorities.  She does not 

present any evidence—or even make any assertions—that would undermine my clear 

conclusions that when Arizona is considered as a whole, out-of-precinct voting is far more 

common among minorities than among whites.  Nor does she provide evidence that casts 

                                                           
12 To determine this, I used the precinct-level data on out-of-precinct voting provided to me by 
Pima County, and merged it with a geographic information system (GIS) file that places 2014 
Arizona precincts into Congressional districts.  The total number of out-of-precinct votes cast in 
Pima precincts located in CD 2 was 228.  An addition 29 out-of-precinct ballots were cast in 
Cochise County, which is completely contained in CD 2.   
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doubt on this finding within any of Arizona’s relatively populous counties, or in counties that 

have relatively large minority populations.       

 Rather, she quibbles with the magnitude and statistical significance of racial disparities 

in very small counties with rather low numbers of out-of-precinct voters, minorities, and for 

that matter, human beings.  In my Second Expert Report, I also counseled the reader to 

examine the county-by-county results with caution in the small counties with small numbers of 

out-of-precinct ballots and small numbers of voters.  The statistical significance of the 

coefficient for African Americans in a small rural county with few out-of-precinct ballots and 

few African Americans should be of little interest to the Court.   

The focus of my Second Expert Report was on the overall relationship between race and 

out-of-precinct voting in Arizona, which is driven disproportionately by larger counties.  She has 

done nothing to criticize that finding.  I reported results broken down by county because I 

believed this would be of value to the Court.  In fact, it is quite striking that the racial disparities 

in out-of-precinct voting are substantial across a wide cross-section of counties, and Dr. 

Thornton’s quibbles with the size of the disparity in Gila and Santa Cruz counties are only a 

distraction.    

 In fact, her quibbles are without merit.  Worse, they are based largely on attempts to 

introduce confusion via statistical fallacy.  First, rather than discussing the actual substantive 

differences across racial groups in out-of-precinct voting, she draws attention to coefficients 

from statistical models.  It is the job of the researcher to interpret and explain the substantive 

meaning of these coefficients to the lay reader, who usually will not know how to interpret a 

coefficient like .0010795 (page 34, paragraph 54 of Thornton’s report).  She relies on the notion 
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that it “sounds” or “looks” like a small number, but if she explained the meaning of the number 

for the difference in rates of out-of-precinct voting, she would have merely restated the 

conclusions of my report.  The rate of out-of-precinct voting for African Americans in Maricopa 

County is around 88 percent higher than it is for non-Hispanic whites.     

 Second, the bulk of her critique is based on a statistical fallacy that would be rejected 

out of hand by any academic statistician, and to my knowledge, has not been accepted by 

courts in cases related to the Voting Rights Act.  She argues if, in the raw data, one can see that 

the rate of out-of-precinct voting is twice as high for one group as for another group—even if 

one can see that it is ten times higher—one should ignore the raw, unadorned facts and 

estimate a statistical model.  One should then only trust that model if it has a very high “R-

square” value.13  Never mind if the statistical model tells us that the difference in rates of out-

of-precinct voting are substantively large and could not have happened by chance.  She claims 

we can only trust the model if it has a high R-square value, so that it explains most of the 

variation in the phenomenon of interest.  In other words, she argues that the Court should only 

pay attention if almost all of the variation in out-of-precinct voting can be explained by race.  

That is, she requires that virtually every minority in the state cast an out-of-precinct ballot.      

To celebrate the R-square value in this way is to commit one of the most basic fallacies 

in statistical analysis.  I discussed Dr. Thornton’s misrepresentation of the R-squared statistic in 

my First Expert Rebuttal report on pages 34 and 35.  In his classic textbook, Jeffrey Woolridge 

addresses Dr. Thornton’s misguided perspective rather directly for situations like this one: “In 

the social sciences, low R-squareds in regression equations are not uncommon,” and warns that 
                                                           
13 The r-square value is a measure of the spread of points around a regression line.  This is quite 
irrelevant for my analysis.   
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“using R-squared as the main gauge of success for an econometric analysis can lead to 

trouble.”14      

The only way to inflate the R-square value, and fool one’s self (or others) into believing 

they have a “better” model, is to start adding complexity to the model by adding extraneous 

information in the form of extra variables.  Dr. Thornton’s claim is contrary to the exhortation 

of every introductory statistical textbook to avoid needlessly introducing what is known as 

“multicollinearity” to a statistical model when one is interested in estimating the relationship 

between two variables.  Multicollinearity emerges when a researcher adds several variables to 

a statistical model, all of which are correlated with one another.  Philip Schrodt refers to this 

practice as one of the “seven deadly sins” of contemporary quantitative analysis.15  Badi Baltagi 

states the problem succinctly in his introductory textbook:  “the higher the multicollinearity 

among the regressors, the lower is the reliability of the regression estimates”.16  When two 

highly correlated variables are both placed together in a regression model, we can no longer 

reliably interpret the coefficients.  In other words, we undermine our ability to interpret 

precisely the quantity of interest to the Court in a voting-rights case:  the relationship between 

race and voting behavior.  When we add several control variables to a statistical model that sets 

out to explore the effect of race on voting, and all of those variables are highly correlated with 

race, we actually lose our ability to estimate the impact of race.  

                                                           
14 Jeffrey M. Wooldridge, Introductory Econometrics: A Modern Approach 35 (6th ed. 2016). 
15 Philip Schrodt, Seven Deadly Sins of Contemporary Quantitative Political Analysis, Journal of 
Peace Research vol. 51, no. 2: 287-300 (2014).  See the section entitled “Garbage can models 
and the problem of collinearity.”    
16 Badi Baltagi , Econometrics, 134 (Springer 2d Rev. ed., 1999). 
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For example, courts in Voting Rights cases are often interested in ascertaining whether 

minorities are more likely to vote for a particular candidate than whites in settings where race 

and income are highly correlated.  Dr. Thornton’s approach would lead her to claim that even if 

individual-level analysis or ecological inference analysis demonstrate that the vast majority of 

whites vote for one candidate and minorities vote for a different candidate, voting behavior is 

not racially polarized as long as some of the difference in voting behavior can be explained, in a 

statistical model, by income, home ownership, or something else.  To my knowledge, courts 

have never accepted this logic.  Courts evaluate raw, unadorned differences in rates of voting 

among minorities and whites, either through analysis of individual-level data or some form of 

ecological analysis of precinct-level data.  To my knowledge, courts have not accepted complex 

statistical models including a panoply of control variables that are correlated with race.     

Presumably because the magnitude of the racial disparities in out-of-precinct voting 

cannot be escaped in the raw data in this case, Dr. Thornton resorts to statistical artifice and 

adds a grab bag of control variables to her model, all of which capture additional individual-

level characteristics of voters that are correlated with race.  Using the data provided to me by 

Dr. Thornton, I have ascertained that each of the variables she has added to the model is highly 

correlated with race.  Members of each minority group are far more likely than whites to be 

under the age of 30, they are far less likely than whites to have voted in the past, they are less 

likely to be on the PEVL, and above all, they are significantly more likely to have recently moved 

to a new address.  In other words, she has indulged in one of the “seven deadly sins” described 
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above.17  That is, she intentionally introduced variables that are highly correlated with the race 

variables of interest, presumably in an effort to make the race variables appear to be less 

important.   

It is clear from Dr. Thornton’s data that African Americans, Hispanics, and Native 

Americans are more likely to cast out-of-precinct ballots in part because they are more likely to 

move frequently, as I have argued in each of my previous reports.  Thus, it makes no sense to 

“control” for their status as recent movers when attempting to assess whether there is a racial 

disparity in out-of-precinct voting.   Yet this is what Dr. Thornton recommends, and it is what 

she has done in Tables 14 and 15 of her report.   

Table 15 in Dr. Thornton’s report does not indicate that racial disparities in out-of-

precinct voting go away in her “enhanced model.”  She presents only the county-by-county 

results, and emphasizes that in some of the small counties with very few out-of-precinct votes 

and very few minorities, the coefficient for small minority groups is no longer statistically 

significant.  She neglects to mention, however, that the coefficients for each minority group are 

highly significant if one estimates the model on Arizona as a whole.  One can intuit this, in any 

case, by looking at the coefficients in the right-hand column of her Table 15 for the most 

populous counties in Arizona.  They are still highly significant in her “enhanced model.”  For 

instance, note the statistical significance of the coefficients for African Americans and Hispanics 

in Maricopa, Hispanics in Pima, African Americans and Hispanics in Pinal, and Native Americans 

in Apache County.  These are the disparities that drive the overall statewide effect.       

                                                           
17 In an effort to add as much complexity as possible to the model, and thus increase her ability 
to reduce the size of the race coefficients, she also includes multiplicative interactions of these 
variables with one another.     
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To be sure, the coefficients do get smaller when Dr. Thornton adds complexity to her 

statistical model by introducing a raft of highly correlated variables.  But this does not indicate 

that racial disparities in out-of-precinct voting are any less stark than in the individual-level and 

ecological analyses used by courts in typical voting rights cases and presented in my report.  On 

the contrary, her analysis sheds a bright light on some of the reasons why minorities are more 

likely to vote in the wrong precinct.  Above all, due to a variety of historical factors including 

poverty and discrimination in housing and beyond, Arizona’s minorities tend to live in unstable 

residential environments, moving from one residential location to another at higher rates than 

whites. Thus, they are more likely to vote out-of-precinct and, as a consequence, to be 

disenfranchised by the state.  

Dr. Thornton shows that her regression coefficients capturing the impact of race on out-

of-precinct voting get smaller when her measure of residential instability is introduced.  In 

doing so, she demonstrates that residential instability is an important part of the story of out-

of-precinct voting among minorities. In the text of her report, Dr. Thornton draws attention to 

the specific ways in which residential instability among minority renters can lead them to cast 

out-of-precinct ballots.  A common problem is that a voter signs up for the PEVL, but then loses 

his lease and must move to a different apartment, or take a room with family members 

elsewhere in the area.  The early ballot is sent to the old address and is not forwarded, Election 

Day arrives, and the voter makes the honest mistake of attending the voting location associated 

with the recently vacated apartment.  This is especially understandable if the sample ballot and 

associated materials were forwarded from the old apartment, still providing information about 

the associated polling place.  When attending this polling place, the voter is informed by the 
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poll worker that he must submit a provisional ballot because he is on the PEVL.  However, this 

ballot will ultimately not count because the voter is also at the wrong precinct, and the voter 

never knows that he was disenfranchised.  In this way, minorities who frequently move from 

one apartment to another can fall between the cracks of Arizona’s two voting methods.  It 

appears that something similar is happening with Native Americans in Apache County, where 

lack of residential mail access only adds to the problem.  This class of problem simply does not 

affect suburban white homeowners.   

I have no argument with Dr. Thornton’s claim that the early voting system is an 

important part of the explanation for Arizona’s status as a perennial leader among U.S. states in 

uncounted out-of-precinct ballots, and her demonstration that this problem disproportionately 

affects minorities.  Indeed, given the unstable residential environment and challenges to mail 

delivery faced by minorities, the uncomfortable layering of in-person and early voting in 

Arizona, combined with a strict policy of discarding the entirety of each out-of-precinct ballot, it 

helps explain not only the prevalence of out-of-precinct voting in Arizona, but also the extent of 

the racial disparities described in my reports. 

VI. Conclusions 

In sum, neither Dr. Thornton nor Dr. Hood has undermined the findings of my initial 

report.  Arizona’s rate of out-of-precinct voting remains high relative to other states, and 

uncounted OOP ballots have been sufficiently large to swing at least two recent Congressional 

races.  As in past elections, OOP ballots were cast disproportionately by Hispanics, African 

Americans, and Native Americans in 2016.  The reports of Dr. Hood and Dr. Thornton did not 

challenge my conclusion that a large part of the reason why minorities cast OOP ballots at 
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elevated rates is that they tend to live in areas—such as urban neighborhoods in Phoenix and 

Tucson and far-flung Native American reservations—where the polling place environment is 

confusing.  Moreover, Dr. Thornton’s report bolsters my claims that OOP voting among 

minorities is also driven by the fact that many are poor renters who face an unstable residential 

environment and must frequently change addresses.   

The reports of Dr. Hood and Dr. Thornton also do not challenge the finding that access 

to outgoing mail service is much more limited for Hispanics and Native Americans than for 

whites.  This is also true for voters on the permanent early voting list.  Rates of automobile 

ownership are also lower for minorities, so HB 2023 has a disproportionate impact on the 

ability of minorities to submit their ballots.  Following up on a suggestion by Dr. Thornton, I 

have demonstrated that for those on the permanent early voting list, and for those who had 

already established a history of early voting, turnout was disproportionately lower in 2016 for 

Native Americans than for whites.    

Finally, a theme emerges in the reports of Dr. Thornton and Dr. Hood, as well as in my 

responses to them.  Ideally, having two different modes of voting would make it easier for 

voters to cast valid ballots.  But given the combination of HB 2023 and the policy of not 

counting out-of-precinct ballots, voters can easily fall through the cracks between these two 

methods of voting, especially if 1) they must move frequently, or 2) they live in a rural setting 

without an automobile or outgoing mail service.  Frequent movers might sign up for early 

voting, but when their ballot is not forwarded, they must fall back on in-person voting, in which 

case there is a good chance they will end up in the wrong place, falsely believing their 

provisional ballot will count.  Those living in rural settings who lack an automobile or outgoing 
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mail service, and who thus rely on others to deliver mail from a distant post office box, would 

benefit from the ability to vote from home rather than trying to arrange transportation to a 

distant polling place on Election Day. But in order to do so, it would be extremely helpful to 

enlist friends and neighbors to deliver their ballot—just like the groceries and the mail—but this 

is no longer legal.  Both of these impediments to voting are disproportionately experienced by 

minorities in Arizona.   
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P R O C E E D I N G S

COURTROOM DEPUTY:  This is Civil Case No. 16-1065, 

Arizona Democratic Party and others versus Michele Reagan and 

others, on for bench trial.  

Counsel, please announce for the record. 

MR. SPIVA:  Bruce Spiva with Perkins Coie for the 

plaintiffs, Your Honor.  With me is Josh Kaul, Amanda Callais, 

and Alex Tischenko. 

THE COURT:  All right.  Good morning. 

MR. SPIVA:  Good morning. 

MS. KARLSON:  Kara Karlson for the Arizona Secretary 

of State's Office and the Arizona Attorney General's Office.  

With me is Karen Hartman-Tellez and Joseph La Rue.

THE COURT:  Good morning.

MR. LA RUE:  Good morning, Your Honor.

MR. JOHNSON:  Good morning, Your Honor.  Brett Johnson 

for intervenor defendants.  With me today is Sara Agne and 

Colin Ahler. 

THE COURT:  Good morning.  Are we ready to proceed?  

MR. SPIVA:  Yes, Your Honor. 

THE COURT:  Okay. 

MR. SPIVA:  I think you wanted to raise the one item 

about Ms. Purcell going out of order, which is fine with us. 

MS. KARLSON:  Yes, we are, Your Honor.  Plaintiffs 

have agreed to allow Ms. Helen Purcell to testify on the 6th, 
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so she will be being called out of order.  I don't believe any 

other witnesses are going to be called out of order. 

THE COURT:  All right.  We discussed that earlier.  

That's fine.  Whatever works best for the witnesses.  

MR. JOHNSON:  I think there's a stipulation as to 

additional exhibits.  Do you want to do that now, Your Honor?  

THE COURT:  Yeah, let's just get that out of the way.  

Go ahead.  

MS. AGNE:  Your Honor, the parties have agreed to 

stipulate to the admission of Exhibits 475, 476, 536 to 541, 

575, 559, 561, 562, 565, and 568.  

THE COURT:  Okay.  Are there any others?  

MR. SPIVA:  I think you might have missed one -- a 

couple, Ms. Agne.  Did you say 542 and 559?  

MS. AGNE:  Sorry.  I missed 542.  So it should be 536 

through 542.  And then I believe I got 559, but...  

MR. SPIVA:  Okay, great. 

THE COURT:  Okay.  All the exhibits identified by 

counsel are admitted.

(Exhibit Nos. 475, 476, 536, 537, 538, 539, 540, 541, 

542, 559, 561, 562, 565, 568, and 575 admitted into evidence.) 

THE COURT:  All right.  Are we ready to start?  

MR. SPIVA:  Yes, Your Honor. 

THE COURT:  Okay.  The clock's starting.  

MR. SPIVA:  Good morning, Your Honor.  
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THE COURT:  Good morning. 

MR. SPIVA:  President Johnson said upon the 

introduction of the Civil Rights Act of 1965, many of the 

issues of civil rights are very complex and most difficult, but 

about this, there can be and should be no argument:  Every 

American citizen must have an equal right to vote.  There is no 

reason which can excuse the denial of that right.  There is no 

duty which weighs more heavily on us than the duty we have to 

ensure that right. 

We challenge, Your Honor, two voting rules that burden 

and disenfranchise voters in Arizona:  HB 2023, which 

criminalizes the possession and collection of another's ballot, 

and Arizona's rejection of ballots cast out of precinct in 

their entirety.  

The evidence will show that in the case of the 

rejection of out-of-precinct ballots -- which I may refer to as 

"OOP," if it's all right with Your Honor -- that this rule 

completely disenfranchises qualified voters from voting in 

elections in which they have a right to vote.  The ballot 

collection law, the ban, criminalizes voter assistance, and as 

a consequence, severely burdens the votes of many Arizona 

citizens.  These rules burden Arizona voters in general, 

Your Honor, and minority voters in particular.  

Let me start with a brief discussion and overview of 

our evidence regarding out-of-precinct voting.  Arizona has 
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long led the nation in rejecting ballots, again, in their 

entirety, when an individual votes outside the precinct 

assigned to their home.  The scope of the problem is really 

enormous, Your Honor.  

In 2012, Arizona rejected the ballots of 11,000 voters 

on the grounds that they had voted out of precinct.  In 2014, 

Arizona rejected the ballots of 3,500 voters in that midterm 

election.  In 2016, in Maricopa and Pima Counties alone, 

Arizona rejected the ballots of 3,319 voters.  Indeed, in every 

general election going back for years, Arizona has thrown out 

the votes of thousands of eligible voters in each election.  

Now, what these figures, Your Honor, don't capture -- 

and you'll hear about these figures from our experts, and 

they're in their report -- but how many people were told when 

they got to the precinct that they were in the wrong place.  

And rather than voting a provisional ballot, which ultimately 

got rejected, simply turned away and never voted in that 

election.  

There is no dispute that the vast majority of these 

people are eligible voters, Arizona residents, U.S. citizens 

with a constitutional right to vote.  And yet they were 

completely disenfranchised.  Oftentimes a person who votes out 

of precinct is eligible to vote for many, if not all, of the 

offices on the ballot.  In some areas, the precinct, the 

correct precinct might be right across the street or right 
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across the hall where you have multiple precincts in the same 

location.  And the ballots may be identical. 

But because the citizen has tripped on this 

administrative hurdle, often, Your Honor, through no fault of 

their own, the evidence will show, the State refuses to count 

her vote for any office, although the numbers alone suggest, I 

would submit, Your Honor, that the fault lies with the State.  

We will bring you a number of witnesses that will explain how 

out-of-precinct voting is a trip wire of the State's own 

making.  

You'll hear from people who have had their ballots 

rejected entirely because they voted out of precinct.  Some of 

them, like Delilah Correa, got the wrong information from the 

government.  She checked a government website and went to the 

polling place that she was told to go to.  And when she went to 

vote at that precinct, she was -- the government website had 

sent her to, she was told that she was not on the list.  She 

was instructed to vote a provisional ballot but was not told 

that that ballot would not count if she, in fact, was in the 

wrong precinct.  And, in fact, her vote was not counted. 

Had she known, she would have had -- she would have 

had the ability to make arrangements to go to the correct 

polling place and have her vote counted.  Many people, of 

course, don't have the resources to be able to do that and make 

that correction. 
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You'll hear that the State frequently fails to inform 

voters who arrive at the wrong precinct, where poll workers 

offer them a provisional ballot, that their ballot will not 

count if they are in the wrong precinct.  Many leave thinking 

their ballot will and has been counted.  

For these Arizona residents -- and there's no dispute 

they're eligible voters with a constitutional right to vote -- 

the burden imposed by the OOP law is not only severe, it is 

absolute.  And that is true not only of the individuals that 

will come into this courtroom to testify, Your Honor, but of 

thousands of other Arizonans whose ballots have been thrown 

out.  Dr. Rodden will testify that there are thousands of 

people who trip over this unnecessary hurdle.  

The question is frequently posed, Your Honor, is the 

burden on the right to vote justified by the State's legitimate 

interests in election administration?  Here, Your Honor, where 

we are talking about absolute disenfranchisement, the complete 

rejection of ballots, I'd suggest that the question ought to be 

flipped.  How much administrative burden is too much to avoid 

denying people their constitutional right to vote?  

You will hear from Scott Konopasek, an election 

administrator in California, which has a voting system similar 

to Arizona's, with a noticeable exception.  They count OOP 

ballots for races in which the GOP -- pardon me, Your Honor -- 

in which the OOP voter is eligible to vote.  They might be GOP; 
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they might be Democratic.  But if they're eligible to vote in a 

race in the wrong precinct, that vote is counted. 

And Mr. Konopasek will explain that actually counting 

people's votes, even in a large county like the one in which he 

works, is not a significant burden on the State.  Indeed, it's 

a small price to pay to avoid disenfranchising voters. 

THE COURT:  So how do they do that?  It's a statewide 

election and if they're in the wrong precinct, the precinct 

votes don't count, but only the statewide votes do?  Is that 

what they do?  

MR. SPIVA:  Yes.  Essentially, Your Honor -- he'll 

literally get into the mechanics of it, but they essentially 

copy the ballot and then they transfer the vote onto the proper 

ballot that the person would have voted on had they been in the 

right precinct. 

THE COURT:  Then they don't count the votes where they 

voted for people who were not within their precinct?  

MR. SPIVA:  Exactly, Your Honor.  So if you had a 

situation where, say, there were a local school board race that 

you weren't eligible to vote in -- 

THE COURT:  Do they do it -- do they have a program to 

do that, or do they have to do that manually, or how do they do 

it?  

MR. SPIVA:  Well, part of it is manual.  They 

duplicate the ballot.  They transfer it.  They transfer it 
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manually to a correct ballot, and then they run that ballot 

through the voting machine.  So that part is mechanized just as 

the original one would be.  

They also have -- he will explain, Your Honor, they 

have now gotten into kind of an assembly line type process to 

process these types of ballots.  It's the same situation that 

Arizona has, and they have it in California, too, with damaged 

ballots.  There are frequently ballots that become damaged that 

have to be transferred onto an undamaged ballot in order to run 

through the mechanized process.  

And so it's, I think -- I don't want to speak out of 

school, and he will -- he'll certainly speak to this precisely, 

but I think it's exactly the same mechanism; that basically, 

they duplicate the ballot, they transfer it to the correct 

ballot, and then they run it through the machine. 

THE COURT:  Okay.  

MR. SPIVA:  Your Honor, as I mentioned, there's really 

no good reason to justify throwing out these thousands of 

ballots, these thousands of votes absolutely.  And the 

disenfranchisement is absolute.  And understanding the Anderson 

verdict -- I realize today is not the day to argue the law.  

I'm not going to do that, but I do want to mention that under 

the Anderson verdict analysis, this law really must fall, 

Your Honor, we hope to convince you, even without consideration 

of the practice's effects with regard to race.  

Case 2:16-cv-01065-DLR   Document 377   Filed 10/04/17   Page 12 of 255  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 896 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

UNITED STATES DISTRICT COURT

13

Because it burdens many Arizonans' right to vote, and 

we will even bring you a Republican voter in the course of this 

trial who will tell you that she was disenfranchised.  And so 

even before you get to the question of disproportionality and 

the impact based on race or language group, this law should 

fall under the Anderson verdict analysis. 

But I hasten to add that the practice has a 

disgraceful and disproportionate racial impact.  We will show 

that the prohibition on counting OOP ballots has a hugely 

disproportionate effect on racial and language minorities.  

Dr. Rodden will testify about his statistical analysis, which 

shows stark disparities in rates of OOP voting and rejection 

between minorities and non-Hispanic whites.  

For instance, Your Honor, in Maricopa County in the 

2012 election -- 

THE COURT:  Let me just ask you a quick question.  

Should we factor in the mail-in ballots when we factor in the 

percentages of the votes that are displaced in this process?  

MR. SPIVA:  I'm not sure I totally follow. 

THE COURT:  Well, I think the response is that when 

you look overall, most of the votes are mail-in anyway.  So 

there are very -- the percentage of people who are 

disenfranchised is even -- if you break them down by race 

categories or -- that really is insignificant, almost.  I think 

that's the argument that they're making.  
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MR. SPIVA:  Right, Your Honor.  And what I would say 

to that is there are thousands of people whose votes are 

eliminated, and it's disproportionately language and racial 

minorities.  So it's not insignificant.  The legal test would 

not be -- 

THE COURT:  Well, I think what they're arguing is if 

you factor in all the votes, not just the ones that go to the 

polling places, it's not so significant.  I think your argument 

is it's more significant if you just look at who goes to the 

polling places.  Is that -- 

MR. SPIVA:  Well, I would make two arguments, 

Your Honor.  I think it's very significant, regardless of 

whether your lens is the entire election including mail-in 

votes.  Anytime you have thousands of people whose votes are 

being entirely thrown out and disenfranchised, that's 

significant.  I mean, we have case law that says even one vote 

is too many.  Certainly thousands of people, you know, for very 

little administrative burden, those votes could be saved, 

that's too many.  

But to Your Honor's question about what is the proper 

lens, the proper lens is to look at the community of people who 

are impacted by this law, and so -- and so you would really 

look to the people who go to the polling place, and it becomes 

even more significant, I think.  

But the question -- I have to emphasize, the question 
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is not, you know, how many, what percentage.  It's what is the 

burden, what is the impact.  And here, the burden is total 

disenfranchisement; and it's not just a few people, it's 

thousands.  

The one -- the point I would add on that, Your Honor, 

in addition to the racial disparity, is that these two issues, 

as I'll speak to in a moment, have cumulative effects.  And so 

because of this enormous out-of-precinct voting problem that 

Arizona has had over the last many years, a lot of 

organizations that help people vote, who used to collect 

ballots before that was outlawed, encouraged individuals, 

particularly people of low economic status, of great housing 

mobility, that tends to cause or increase the incidence of 

out-of-precinct voting, tended to encourage those people to go 

to the permanent early voting lists, probably one of the 

contributors to there being such a high percentage of people on 

that list.  

And -- but now, a lot of -- and the evidence will 

show, Your Honor, a lot of those people needed the assistance 

of ballot collection.  A lot of these are infrequent or 

first-time voters.  They are voters of limited economic means.  

And so you take away that assistance and that then, you know, 

potentially feeds into the problem of out-of-precinct voting 

because -- or rather, nonvoting, I should say, because these 

are folks who are voting by mail in order to avoid the problem 
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with precinct voting, but they don't have the help they need to 

actually get that ballot in and counted by mail. 

THE COURT:  So you're talking about Section -- HB 2023 

now?  

MR. SPIVA:  Correct.  As part of my answer to 

Your Honor's question -- 

THE COURT:  Well, let me ask you a question about 

that.  Under Section 2, is your evidence -- I'm trying to 

understand what your evidence is going to be, because earlier I 

had a concern about the lack of statistical evidence that you 

guys had.  

In evaluating the burden imposed by HB 2023, I have to 

look at both sides of the equation:  the burden on minority 

voters as compared to the burden on white voters.  And from 

your trial memo, I wasn't clear, but are you going to -- is it 

your position the evidence is going to show that the burden on 

minority voters is so severe that the State -- and the State's 

motivation to suppress is so obvious that the comparison of the 

impact on white voters is really not an important part of the 

equation?  Is that what -- 

MR. SPIVA:  No, I wouldn't go that far, Your Honor.  I 

think it depends on which legal claim.  I think -- 

THE COURT:  I'm talking about Section 2. 

MR. SPIVA:  Yeah.  In terms of Section 2, I do think 

that that comparison is important.  I don't think statistical 

Case 2:16-cv-01065-DLR   Document 377   Filed 10/04/17   Page 16 of 255  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 900 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

UNITED STATES DISTRICT COURT

17

evidence is the only way to make that comparison. 

THE COURT:  So I guess my question is:  What's the 

evidence going to be with regard to that comparison?  

MR. SPIVA:  Yeah.  Well, the evidence is going to be 

partly statistical.  You know, we -- Dr. Rodden will testify 

that he's done a mailability analysis and that, particularly on 

the Native American reservations but also with respect to 

Hispanic voters, that, you know, disproportionately fewer of 

those voters have access to mail services. 

THE COURT:  Okay.  Yeah, I don't really need to get 

into the evidence.  I just want to know, are you going to put 

on statistical evidence or are you going to put on evidence 

other than statistical evidence to try to show the impact on 

the white voters?  

MR. SPIVA:  I'm going to do -- we're going to do both, 

Your Honor.  We're going to do both. 

THE COURT:  All right. 

MR. SPIVA:  So just to finish up with the OOP 

discussion, you know, we will show that the prohibition on 

counting OOP ballots has a hugely disproportionate effect, as I 

said, on racial and language minorities.  Dr. Rodden will 

testify about his statistical analysis, which shows stark 

disparities in the rates of OOP voting between minorities and 

non-Hispanic whites.  

I think I -- I apologize.  I hope I'm not repeating 
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myself.  I think this is where I started before we had the 

discussion, which is that in Maricopa County, in the 2012 

election, Hispanic voters comprised 10 percent of the 

electorate but 24 percent of those casting OOP ballots.  In 

contrast, non-Hispanic whites constitute 70 percent of the 

voters but only 50 percent of the OOP ballots.  In 2012, the 

rate of OOP voting was 37 percent higher statewide for Native 

Americans than whites.  

These disparities have been persistent over time, and 

Dr. Rodden will testify to that.  This in many ways, 

Your Honor, is not surprising because OOP voting is highly 

correlated -- 

THE COURT:  You know, you might be better off saving 

this for closing argument.  I'm interested in what your 

evidence is going to show. 

MR. SPIVA:  Sure.  And that's -- I was going to say 

that it's highly correlated with frequent moves, housing 

instability, and Dr. Rodden and Dr. Lichtman will testify that 

minorities tend to have far less stable housing arrangements 

requiring more frequent moves.  This can lead to the need to a 

change of precincts, but the voter may not know that and the 

State has not done much to educate them about that. 

Defendants' expert, Dr. Thornton, has suggested in her 

report that the number of ballots thrown out due to OOP is 

small and not likely to turn the results of an election.  
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Dr. Rodden will explain that her premise is incorrect.  The 

numbers are big enough to have the potential to turn an 

election in Arizona.  There have been several close elections 

in Arizona that could have turned on the number of OOP ballots 

that were rejected.  

But more fundamentally, a person's right to vote does 

not turn on whether it will change the result of an election.  

The Constitution and the Voting Rights Act do not protect the 

rights only of those voters who we expect may change the result 

of an election.  Of course, they protect the right of every 

eligible Arizonan to vote. 

Let me turn to ballot collection.  And we got into a 

little bit of this.  I won't repeat what we've already 

discussed.  But the evidence in this case from voters, 

activists, election administrators, elected officials, and 

experts will show that HB 2023's ban on most forms of ballot 

collection makes it more difficult for many Arizonans to vote 

and that these burdens fall disproportionately on racial and 

ethnic minorities and disabled voters.  

And I might pause just a minute, Your Honor, because 

you were asking me about Section 2.  With respect to the 

Anderson verdict analysis, of course, that doesn't depend on 

the comparison between racial groups.  If there's a burden on 

voters of any color or any language group, that must be 

justified by the State's purported interests. 
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Among others, you're going to hear from 

Leonard Gorman, the head of the Navajo Nation Human Rights 

Commission; from LeNora Fulton, a member of the Navajo Nation 

and a Recorder of Apache County; and Charlene Fernandez, a 

member of the legislature who represents many Native Americans 

living on reservations.  

They will testify that life is very different on 

Native American reservations than it is in many other areas of 

the state in a way that imposes special challenges for Native 

Americans to exercise their constitutional right to vote.  Many 

homes lack electricity.  There's a lack of transportation, a 

lack of access to automobiles.  Public transportation is 

limited.  There's a lack of paved roads.  The Navajo Nation and 

the Tohono O'odham Reservations cover vast geographic 

distances.  

And you will hear both from people who live and 

represent these communities and our expert, Dr. Rodden, that 

most people lack home mail delivery.  They rely on post office 

boxes, many of which are miles from their home.  Often multiple 

individuals or families share one post office box.  It is 

commonplace, and it is a necessity that people rely on friends 

and neighbors to pick up and drop off their mail.  For many 

individuals, ballot collection -- 

THE COURT:  Let me ask you this:  Are you going to 

have any individuals who are going to testify to that, that 
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they rely on it?  

MR. SPIVA:  Yes, Your Honor.  Yes, Your Honor. 

THE COURT:  I mean, a person who says, "I rely on this 

to get my ballot to the balloting poll"?  

MR. SPIVA:  Yes.  Yes, Your Honor. 

THE COURT:  All right. 

MR. SPIVA:  For many individuals, ballot collection 

provided a critical means to cast their ballots.  And, really, 

Your Honor, it's almost a misnomer when we speak of the 

Native American reservations to speak of ballot collection, 

because really it's mail collection and delivery.  It's a means 

of facilitating getting one's mail and sending outgoing mail.  

And the ballot is just one -- it just happens to be one 

component of that, and the necessity of one also necessitates 

the other.  

You'll also hear about the special challenges that are 

posed by the fact that Native Americans, on at least the Navajo 

Reservation, vote in Navajo elections in the chapter house 

where they are from, their ancestral home.  But that may be 

very different from the Apache County precinct that they have 

to vote, which is related, of course, to where they live right 

now.  And that, of course, leads to, when people attempt to 

vote in person, a higher incidence of OOP voting, which in turn 

leads to the necessity of voting by mail, and again, the 

necessity of getting help in terms of ballot collection. 
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You will also hear about the lack of home mail 

delivery in rural communities like Somerton and San Luis, which 

are 95.9 and 98.7 percent Hispanic, Your Honor.  And the 

evidence shows a similar pattern in urban areas in terms of a 

Hispanic population. 

Now, these facts were not a secret at the time the 

Arizona Legislature was considering HB 2023.  Opponents of 

HB 2023, including civil rights groups, emphasized that 

criminalizing ballot collection would make voting more 

burdensome, particularly for Native Americans, Latinos, 

African-Americans, the elderly, and others without means and 

resources, unstable housing, or lack of mail facilities. 

You'll hear from people who relied on ballot 

collection, people who have health problems, like 

Marva Gilbreath, that make it harder for them or almost 

impossible for them to deliver their own ballot.  Work issues, 

confusing precincts, timing, lack of home mail service.  You'll 

hear from community organizers like Joseph Larios and 

Leah Gillespie, who helped people vote by collecting their 

ballots when it was still legal, and special challenges that 

the voters that they worked with faced. 

You'll hear from senators and representatives, and 

you'll see in the legislative record that they warned during 

the debates over HB 2023 that it would be a substantial burden 

for many voters.  Representative Fernandez, 
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Representative Clark, and Senator Quezada will testify and 

explain the importance of ballot collection to their 

constituents, and that these elected representatives of these 

minority communities made this quite clear on the record that 

this bill would hinder the right to vote of their constituents. 

The response of those sponsoring and promoting the 

bill, essentially, Your Honor, was a willful blindness to these 

differences.  Representative Ugenti-Rita, the primary sponsor, 

said in the legislative record, of people who have trouble and 

need help with their ballot, delivering their ballot:  "They 

certainly take care of themselves in other situations, so I 

don't know why we have to spoon-feed and baby them over their 

vote."  

This is willful ignorance, Your Honor.  She was in the 

hearings -- and you'll see the transcripts -- and heard at 

length about the difficulties with mail service on the 

reservations.  She heard about the insecurity of mail service 

in the Latino areas and cities and rural areas, and yet she 

just dismisses with disdain these issues as "Not my problem" 

and that they can take care of themselves in other ways.  Why 

not here?  

Representative Ugenti-Rita's statements are 

particularly telling, "And we're not going to baby them," as if 

Native Americans and Hispanics and other minorities were 

seeking some kind of government assistance or handout to vote.  
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They aren't asking for government help.  They were asking the 

government to allow them to use self-help, Your Honor. 

And yet, on a party line vote, the evidence will show 

the Republicans in the Arizona Legislature took away the 

ability of the individual voter to choose to give their ballot 

to someone they trusted to deliver it for them.  And while 

Arlington Heights recognized nearly 40 years ago that it is 

rare that -- 

Oh, let me make one more point about that, Your Honor, 

and Dr. Berman will speak to this.  

This kind of dismissiveness, lack of concern for 

minority communities, Native American communities, has been a 

big part of the historical record in Arizona, and I think you 

see that reflected in the legislative record here.  

And while Arlington Heights recognized nearly 40 years 

ago that it is rare that legislators will make some type of 

smoking gun statement on the record that will demonstrate a 

discriminatory purpose, some of the statements in this record, 

like those I've mentioned above and others, are telling.  

Representative Ugenti-Rita dismissed concerns 

expressed by Representative Fernandez and others about places 

like San Luis where thousands of people don't have home 

delivery as "Not my problem."  When Representative Fernandez 

talked about what it's like in Native American communities she 

represents, where some people have to go 40 miles away to get 
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to the nearest post office, and said that over 10,000 voters 

could be disenfranchised, Representative Fernandez reported 

that many legislators laughed at those concerns. 

Now, Your Honor, you can read -- and we hope you will, 

although I'm sure it may be a bit of a burden on Your Honor -- 

every line of the legislative history of HB 2023, and you won't 

find a single instance of actual fraud cited to justify the 

law.  You won't even find smoke, I submit, Your Honor.  

Indeed, the principal sponsor, Representative 

Ugenti-Rita, said during the legislative debates that the ban 

on ballot collection wasn't about fraud but just about 

preventing the potential for fraud.  She stated, for instance, 

during the debates that this bill doesn't reference fraud.  

This bill doesn't tackle that.  This is about -- this is about 

an activity that could potentially lead to that.  And she said 

again, this doesn't -- there's not fraud in this bill.  It 

doesn't directly address fraud.  It almost indirectly addresses 

it. 

And we would submit, Your Honor, that the fanciful, 

nonevidence-based assertion of potential or hypothetical fraud 

does not even begin to justify a law that imposes such a burden 

on minority communities that have come to rely upon it.

Defendants may bring out allegations of fraud or 

potential fraud in Yuma County from several years before 

HB 2023 was enacted.  None of these allegations, the evidence 
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will show, is substantiated.  And when Your Honor examines 

it -- some of it is under seal -- you will see that it 

indicates that there was no fraud.  

More importantly, these alleged incidents were not 

mentioned once in the legislative history of the various bills 

attempting to regulate the elimination of ballot collection.  

These after-the-fact claims did not motivate and cannot justify 

this law.  

Without evidence of fraud, the last refuge of the 

defendants -- the defenders, rather, of HB 2023 is to claim 

that the measure increases voter confidence in the election 

process, because at least people will know that election 

officials are protecting against even the possibility of such 

fraud. 

Dr. Lichtman will testify that the social science 

confirms what common sense should tell us, that laws that tilt 

at phantom claims of voter fraud do nothing to increase 

confidence in the integrity of the election system.  The 

legislature was, as Justice Souter once said in another 

context, tilting at windmills of its own making. 

But perhaps more importantly, when we hear the 

proponents of this law refer to voter confidence, they seem to 

ignore what the ballot collection ban and the 

disenfranchisement that flows from the OOP law does to the 

confidence and the integrity of our democracy to the people who 
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the law burdens or disenfranchises.  To those who believe, 

based on some actual evidence, Your Honor, that this law was 

enacted to suppress the votes of Native Americans, Hispanics, 

and African-Americans, if their faith in the system is shaken 

because they see that this law is targeted at them, then their 

confidence in the integrity of our electoral system is 

profoundly shaken.  

Let me just speak one moment about history, 

Your Honor, and I'm almost done.  

The burdens the State imposes on minority voters by 

disproportionately disenfranchising minorities who vote out of 

precinct and by criminalizing ballot collection, a method of 

voting that minority communities particularly depend upon, must 

be seen in the context of Arizona's long history of 

discrimination against minorities in voting and other contexts.  

It is true, as Justice Roberts stated in Shelby 

County, that history did not end in 1965.  However, history 

also did not begin in 1965.  Congress passed the VRA largely to 

enforce the guarantees of equal voting rights provided by the 

Fifteenth Amendment ratified almost a hundred years earlier.  

Those guarantees were a promise that weren't kept. 

And the vote continued to be denied through various 

measures, including violence and intimidation, but also through 

ostensibly race-neutral measures such as poll taxes and 

literacy tests.  In President Johnson's words:  Every device of 
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which human ingenuity is capable has been used to deny this 

right.  

And Arizona was no exception, Your Honor.  It resisted 

recognizing Native Americans as citizens of the U.S. long after 

Congress had done so.  From its founding in 1912 through the 

early 1960s, Arizona continued to apply a literacy test to 

thwart the ability of African-Americans, Native Americans, and 

Hispanics to register and vote.  

In 1975, because of its history of discrimination, 

Arizona was brought under Section 5 of the VRA after it was 

amended to cover language minorities.  DOJ has subsequently 

vetoed four statewide redistricting plans proposed by Arizona 

that appear to discriminate against minorities.  

In 2004, Proposition 200 implemented a proof of 

citizenship requirement for voter registration.  And as a 

result, approximately 31,000 people had their voter 

registration forms rejected between 2005 and 2007.  

Dr. Berman will discuss many other types and instances 

of discrimination that have impacted the opportunity of 

minorities to fully participate in the political process. 

Given this history, Your Honor, the Court should view 

with considerable skepticism State actions to eliminate and 

even criminalize voting methods such as ballot collection that 

minority communities have shown they use and need.  Likewise, 

the Court should reject arbitrary and unjustified rules such as 
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rejection of OOP ballots that, like the literacy test, 

completely disenfranchise minorities at a disproportionate rate 

from whites. 

In the end, Your Honor, we will show you through the 

evidence we will present that Arizona's ban on ballot 

collection and the OOP disenfranchisement should be enjoined on 

the following independent grounds.  

Under the Anderson verdict analysis, we will establish 

that Arizona's ballot collection ban and refusal to count OOP 

ballots imposes substantial and severe burdens on the right to 

vote, warranting heightened scrutiny.  In contrast, the 

rationales for these laws are meager to nonexistent.  Weighing 

substantial and severe burdens on the fundamental right to vote 

on the one hand against little to no benefit to the State on 

the other hand should lead the Court to strike down the laws 

under the First and Fourteenth Amendment. 

Secondly, Your Honor, under the Voting Rights Act, 

under both its results and intent prong, the intent prong with 

respect to the ballot collection ban, we will establish that 

these laws result in -- and with respect to ballot collection 

were intended to result in -- the denial or abridgment of the 

right to vote by Native Americans, Hispanics, 

African-Americans, in violation of the Voting Rights Act.  

The challenged standard of practice imposes a 

discriminatory burden on a protected class, and that burden is 
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at least in part caused by or linked to social and historical 

conditions that have or currently produce discrimination 

against members of protected classes.  

We will show you, through the testimony of 

Dr. Lichtman as well as fact witnesses, that almost all of the 

senate factors apply in Arizona and that they are causally 

connected to the burden these laws place on the rights of 

minorities to vote.  

And thirdly, Your Honor, the Court should strike down 

these laws -- the ballot ban under the Fifteenth Amendment 

because we're going to prove that the law criminalizing ballot 

collection, enacted with willful blindness and pretextual and 

weak justifications in the face of vociferous and substantiated 

protests from activists, voters, and legislators that many 

minorities needed to use ballot collection not as a mere 

convenience but as a necessity to exercise their constitutional 

rights to vote, was enacted with the intent to make it harder 

for those minority groups to vote, in violation of the 

Fourteenth and Fifteenth Amendments. 

For each of these reasons, at the end of this case, we 

will ask you to enjoin enforcement of HB 2023 and require the 

counting of OOP ballots to the extent that a voter is eligible 

to cast a vote for the offices in that election.  

Thank you, Your Honor. 

THE COURT:  All right.  Thank you.  
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Ms. Karlson?  

MS. KARLSON:  Your Honor, we'd like to reserve our 

opening statement for the opening of our case. 

THE COURT:  All right.  

MS. KARLSON:  We would also like to invoke the rule of 

exclusion. 

THE COURT:  Okay.  The rule has been invoked.  

Are there any witnesses in the courtroom?  

MR. SPIVA:  I don't believe so.  

Yeah, let me just clarify, Your Honor.  And I assume 

that you don't intend to invoke the rule with respect to 

experts; that both sides can have their experts view the 

proceedings, just fact witnesses that need to be excluded?  

THE COURT:  Well, typically, the rule applies to 

everybody unless there's a good reason to allow the experts in.  

Do you have -- 

MR. SPIVA:  I mean, just usually, because the experts 

are allowed to rely on, you know, information from testimony, 

transcripts, and the like, I've usually found that they are 

allowed to -- most courts I've been in front of have allowed 

them to observe the proceedings.  

THE COURT:  Well, I allow it, but I allow it if 

there's a reason.  

You're saying that the experts need to hear the actual 

testimony to be able to address it with regard to their 
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opinions?  

MR. SPIVA:  It would be helpful to their opinions, 

yes, Your Honor. 

THE COURT:  All right.  Is there any objection?  

MR. JOHNSON:  The only -- Your Honor, I agree with 

your perspective.  The only argument I'd raise is that their 

opinions are already established through disclosure.  We've had 

multiple -- one expert did four different reports.  So if 

they're creating brand-new opinions based off of testimony 

here, I think we have great concern there, so the rule of 

exclusion would still apply, Your Honor. 

MR. SPIVA:  I'm not suggesting that they're going to 

expand their opinion.  I mean, obviously it would be proper to 

exclude it if they went beyond their opinion.  I'm just saying 

it would be helpful to them to hear the testimony. 

THE COURT:  Yeah, I think he's probably right.  The 

experts probably would be -- I don't think it would be unfair 

for them to hear what the lay witnesses have to say.  And I 

think it would save time.  

So because of the situation we're in with the 

expedited trial, and I don't think there's any prejudice to 

allow them in, I'm going to allow the experts, but nobody else, 

to stay in the courtroom to see the testimony.  Okay?  

MR. SPIVA:  Thank you. 

THE COURT:  All right.  You ready to call your first 
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witness?  

MR. SPIVA:  Yes, we are.  

THE COURT:  All right.  

MR. KAUL:  We call Charlene Fernandez, Your Honor. 

THE COURT:  Okay.  

MR. KAUL:  Do you want her on that side or this side?  

THE COURT:  She needs to come up here and be sworn 

first.  And then we'll tell her where to go.  

Ms. Fernandez, would you come up here, please.  Come 

right up here.  The clerk standing in front of me is going to 

swear you in.  

COURTROOM DEPUTY:  Right up here. 

CHARLENE R. FERNANDEZ,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed.

DIRECT EXAMINATION 

BY MR. KAUL:  

Q. Good morning, Representative Fernandez.  Would you please 

say your name for the record.  

A. I'm Charlene R. Fernandez. 

Q. And would you spell that name, please.  

A. Charlene, C-h-a-r-l-e-n-e, middle initial R., last name 

Fernandez, F-e-r-n-a-n-d-e-z. 

Q. And where are you currently employed? 
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A. I am a representative at the Arizona State Legislature. 

Q. And what area do you represent? 

A. I represent Legislative District No. 4. 

Q. And what geographical area does that cover? 

A. My counties are Yuma County, where I reside; Pima County; 

Pinal County; and Maricopa County. 

Q. And just to clarify the record, did you have a chance to 

look over your declaration before you testified today? 

A. I did, sir. 

Q. Did you notice a minor error you wanted to correct? 

A. I did.  I thought I had corrected it before.  

I am a registered voter and always have been in Yuma 

County for the past 45 years. 

Q. Not Maricopa as the -- 

A. Not Maricopa County as stated. 

Q. Okay.  Where did you grow up? 

A. I grew up in Yuma County. 

Q. In what part? 

A. Yuma.  The city of Yuma. 

Q. And how long have you lived in the city of Yuma? 

A. 63 -- 62 years. 

Q. Okay.  For the record, what is your ethnicity? 

A. I'm Hispanic, Mexican-American. 

Q. And did you go to college? 

A. I did.  At Northern Arizona University in Yuma. 
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Q. And what's your degree in? 

A. I have a degree in elementary education with an emphasis in 

history. 

Q. And what did you do after college? 

A. Well, I was a nontraditional student, so I already had a 

family when I went to school.  So I worked for -- immediately 

after I graduated from college, I was hired by a U.S. 

congressman, Congressman Ed Pastor. 

Q. And what did you do on behalf of Congressman Pastor? 

A. I was a congressional staffer.  I opened the first 

congressional office in Yuma, in Yuma County.  I was there for 

11 and a half years. 

Q. What type of work did you do in that office? 

A. Constituent outreach.  I went out into the outlying areas, 

which included Wellton, San Luis, Somerton, Gadsden, which was 

in the congressman's area.  Just any kind of issues that had to 

do with the federal government, whether it be Social Security 

or immigration issues or even housing issues.  They would come 

before me and we'd -- it would be constituency services. 

Q. Would it be fair to say that you learned a lot about the 

district at that time? 

A. I certainly did. 

Q. And so you said you had that position for 11 years.  What 

did you do after that? 

A. After that, I went into the private sector for about a 
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year.  I worked for an engineer and then was hired by 

Governor Napolitano to be the appointee with the Arizona 

Department of Environmental Quality for Yuma County.  Much like 

what I was doing for Congressman Ed Pastor, I would go out into 

the outlying areas but talk about water issues, air quality, 

any kind of the issues that are under the Division of the 

Department of Environmental Quality. 

Q. And how long were you there? 

A. Five and a half years. 

Q. Okay.  And what did you do after that? 

A. After that, I worked for Congressman Raul Grijalva in the 

same capacity as Congressman Ed Pastor.  We have the same area:  

San Luis, Somerton, Gadsden, Yuma, Wellton.  I did constituency 

services. 

Q. How long were you in that position? 

A. A year and a half. 

Q. And then what happened? 

A. Well, during that time I was also on the high school board, 

Yuma Union High School Board, for eight years serving as 

president, vice president of the board and a member of the 

board.  And in the same capacity, you do a lot of outreach.  In 

Yuma County, the Yuma Union High School Board is all the way to 

the international border in San Luis, Arizona, and into the 

city proper, about 30 miles away, of the city of Yuma.  

So after Congressman Grijalva, I ran for the Arizona 
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State Legislature. 

Q. And what year did you run the first time? 

A. Oh, okay.  2012. 

Q. And how did that go? 

A. Not well. 

Q. Can you explain? 

A. I lost.  By about 200 votes, I lost that election.  

Q. Do you remember the exact margin? 

A. I think it was 253.  You never forget that. 

Q. Did you subsequently run again for the state legislature? 

A. I did.  In 2014, and I won; and right now I am serving my 

second term. 

Q. And in 2014 when you were elected, was it a similarly close 

election? 

A. It was.  Yes, sir, it was. 

Q. And how about 2016? 

A. 2016 was a little bit better, but it's still a very close 

election. 

Q. Okay.  Now, in the course of your work in the legislature, 

have you had the opportunity to travel around your district? 

A. Definitely. 

Q. Do you know approximately what the racial demographics of 

your district are? 

A. My -- almost half of my district, the residents in my 

district are either Native American or Hispanics. 
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Q. Okay.  And you mentioned Native American.  Are there tribal 

lands within your district? 

A. I have two tribal nations.  Actually, three.  But two, 

Tohono O'odham Nation, which is in Pima County; Cocopah Nation, 

which is in Yuma County; and I have a portion of Quechan, which 

is -- we share with California.  They're right on the state 

line.  So I do represent a few of the members of the Quechan 

Nation. 

Q. In the course of your work that you've been describing, 

have you had an opportunity to travel around those Native 

nations? 

A. Definitely, yes. 

Q. And do you communicate with your constituents regularly? 

A. I do.  I have to, yes. 

Q. And in the course of the work you've described, have you 

talked to your constituents -- either in your capacity as a 

legislator or as a constituent service officer, have you talked 

to constituents about voting issues? 

A. Yes, sir, I have.  Not only in my capacity as an elected 

official, but what I failed to mention, I've always been active 

with the Democratic Party serving as precinct committeeman and 

chairman and vice chairman, secretary/treasurer of the local 

Democratic Party as well as the state Democratic Party.  So 

voter outreach is very important.  Voter education is very 

important. 
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Q. And you're a step ahead of me.  That was -- so do you 

consider yourself to be a member of the Arizona Democratic 

Party? 

A. Yes, sir. 

Q. And in that role, have you done Get Out the Vote work? 

A. Yes, sir, I have. 

Q. Have you done voter education work? 

A. Yes, sir, I have.

Q. Have you helped to register voters? 

A. Yes, definitely. 

Q. Okay.  Was there a point in time when the U.S. Department 

of Justice sent poll monitors to San Luis? 

A. San Luis and portions of the city of Yuma, which included 

Somerton also, because there was issues during the previous 

election, so they did send poll watchers out. 

Q. Do you know when that was? 

A. Sir, I'm sorry. 

Q. Approximately?  

A. Oh, gosh.  2008, '10. 

Q. Okay.  Let me ask you about ballot collection.  Have you 

personally been part of efforts to collect ballots? 

A. Yes, sir, I have. 

Q. Can you explain how that came to be? 

A. My area -- again, my district right now is the second 

largest in the state.  In San Luis, we don't have home 
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delivery.  They don't have mail service to their door.  They 

have post office boxes.  Currently in San Luis -- well, this is 

2016 numbers -- I think they have almost 13,000 post office 

boxes.  

Which doesn't sound like much of a problem, you know, 

because the ballot does arrive there, and it can be delivered 

from there.  But the post office in San Luis is located on the 

east side of Highway 95, a major highway, and the corridor is 

right into the international border of Sonora, Mexico. 

On the west side -- I'm sorry.  I said that wrong.  

It's located on the west side of Highway 95.  On the east side 

are maybe 95 percent of the homes and families.  So to get 

across there at any time is very difficult.  And I'm talking 

about either by car or walking.  

So when people get their mail, they usually have a 

member of the family, a neighbor, a friend pick up their mail.  

We found that many of them would get their ballot, fill it out, 

and then not return it.  Just to get it back over there was 

difficult.  

So in the course of the work that I was doing with the 

Arizona Democratic Party and the Yuma Democratic Party, we 

would reach out to those people that we knew had received an 

early ballot, yet our information was it hadn't been returned.  

So we would call those individuals and ask, you know, "We know 

you have your ballot.  Have you turned it in?"  
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And, you know, they would say, "It's sitting right 

here."  

And we would offer to pick it up, and then that's how 

we would come about delivering many ballots to our county 

recorder's office. 

Q. All right.  And just so the record's clear, do you know 

what the racial demographics are in San Luis? 

A. It's about 98 percent Hispanic. 

Q. Okay.  And I think you talked about people not receiving 

incoming mail.  Do you know how people in San Luis sent 

outgoing mail? 

A. How -- say that again. 

Q. How outgoing mail is sent in San Luis, since people don't 

have PO boxes.

A. It's a --

MR. JOHNSON:  Objection, Your Honor. 

THE COURT:  What's the objection?  

MR. JOHNSON:  Foundation. 

THE COURT:  What foundation is lacking?  

MR. JOHNSON:  She -- foundation has not been said 

about how this witness is aware of the outgoing mail in San 

Luis.  She's not a resident of San Luis. 

THE COURT:  Sustained.  Lay some foundation. 

BY MR. KAUL:  

Q. Are you aware of how people send outgoing mail in San Luis? 
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A. Well, people that we've talked to -- 

Q. This is just a yes-or-no question.  

A. Oh, yes.  Yes.  Yes, of course. 

Q. So going back to my prior question, then, are you -- can 

you explain how people sent outgoing mail in San Luis? 

MR. JOHNSON:  Objection, Your Honor.  Still 

foundation. 

THE COURT:  Sustained.

BY MR. KAUL:  

Q. Have you spoken to individuals in San Luis about sending 

outgoing mail? 

A. Yes, sir, I have. 

Q. And have you spoken to a number of individuals about that? 

A. Yes, sir. 

Q. And have you done that in your capacity as a legislator? 

A. Yes. 

Q. And have you done that in your capacity as somebody getting 

out the vote? 

A. Yes. 

Q. And have you done that as somebody who's doing outreach on 

behalf of elected officials? 

A. Yes. 

Q. Can you explain how folks in San Luis send outgoing mail, 

in your experience? 

A. Most of the time -- 
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MR. JOHNSON:  Objection, Your Honor.  We still have a 

foundation issue as to outgoing mail in San Luis. 

THE COURT:  Overruled. 

THE WITNESS:  What we've heard overwhelmingly is that 

people give it to a neighbor or a family member, if possible, 

to take into town.  And, again, many times they won't take it 

into the San Luis Post Office because of its -- where it's 

located.  If someone's coming into Yuma, they'll drop it off at 

the Yuma Post Office.  

And we've just found that, just most recently, Arizona 

Public Service closed their office in San Luis.  And we had to 

do some outreach to individuals to find out -- well, just to 

educate them on how to get their bill paid on a timely basis 

and how to get it to the post office and how long it takes. 

BY MR. KAUL:  

Q. And so you said people would give it to their neighbor or 

family member to take to the post office? 

A. Yes, sir. 

Q. Did people tell you why they did that? 

MR. JOHNSON:  Objection, Your Honor.  Hearsay.  

MR. KAUL:  Pursuant to 701, Your Honor, she's 

permitted to give her opinion testimony.  She's clearly an 

expert in the matters that are being discussed, and she's 

talking about her personal experience. 

MR. JOHNSON:  Your Honor, not disclosed --

Case 2:16-cv-01065-DLR   Document 377   Filed 10/04/17   Page 43 of 255  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 927 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CHARLENE R. FERNANDEZ - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

44

THE COURT:  You're not asking for opinion.  You're 

asking her -- 

MR. KAUL:  Well, I can ask her for her opinion as to 

why people do that, but it's grounded in her personal 

experience from speaking to people. 

THE COURT:  It's hearsay unless you lay some 

foundation for that. 

BY MR. KAUL:  

Q. Have you spoken to people about why they send -- why they 

give their ballots -- or why they give mail to neighbors and to 

family members to bring to the post office? 

A. Yes, sir.

Q. Have you spoken to a number of people about that? 

A. Yes, sir. 

Q. And, again, through all the experiences we were describing? 

A. Yes, sir. 

Q. And do you have an opinion as to why people give their 

ballots to neighbors and family members to bring to the post 

office? 

A. Yes, sir. 

Q. What's that? 

A. Sir, to understand this, you would have to understand 

San Luis.  We don't have mass transit in San Luis.  Very few 

taxis provide service in San Luis.  The median income in 

San Luis is 22,000 per household.  So the likelihood of someone 
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owning one car is very high.  But if you do own one car, 

people -- you know, someone's left at home without a car on a 

daily basis.  

So they double up.  If you're going into Yuma, you 

take the mail.  And this is what we've heard over and over 

about why their ballots were left there, why they haven't sent 

it in.  "Well, my son hasn't come by," or "My grandson hasn't 

come by.  We'll get it in." 

Q. Did you talk to individuals in San Luis about whether their 

ballots that they were submitting were being delivered to the 

post office box in a similar fashion? 

A. Delivered to the post office box in a similar fashion or 

from the post office box to them?  

Q. From them to the post office.  

A. From them to the post office?  

MR. JOHNSON:  Objection, Your Honor.  Form.  I don't 

understand. 

THE COURT:  Restate the question so we have a clear 

question on the record. 

MR. KAUL:  Sure.

BY MR. KAUL:  

Q. Did you speak to individuals in San Luis about whether they 

used a similar method of relying on their family members and 

friends to bring their ballots to the post office for -- to be 

sent out for delivery to the election office? 
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A. Yes. 

Q. And, again, did you have multiple conversations along those 

lines? 

A. Yes. 

Q. And did you speak to -- you did that in your capacity as a 

representative and as somebody working for other elected 

officials? 

A. Yes.

Q. And do you have an opinion as to whether individuals in 

San Luis relied on that same method of giving ballots to family 

members and friends to deliver to the post office so they could 

be sent off to election officials? 

A. Yes.

Q. And I didn't ask that question quite right, but is your 

opinion that they did that? 

A. Yes, sir.  And can I add in, not just the post office box.  

There is also now, for the past four years, there is a county 

recorder box that's located in San Luis that you can drop your 

ballot off there.  It's, again, located on the other side of 

the highway. 

Q. Is there -- other than those two locations, is there 

anywhere in San Luis to send outgoing mail? 

A. No, sir. 

Q. Did you make observations in the course of all the work you 

were describing about the collection of ballots that was done 
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by the two political parties? 

A. Could you ask that again?  I'm sorry. 

Q. Sure.  Let me break it down a bit.  

A. Okay. 

Q. Did you make observations about the Democratic Party's 

involvement in ballot collection? 

A. Yes. 

Q. Did you make observations about the Republican Party's 

involvement in ballot collection? 

A. Yes, sir. 

Q. And how did you make observations about the Republican 

Party? 

A. Probably with the -- with the Republican Party, it was 

several years ago, I think the Republican Party, we modeled -- 

the Democrats in Yuma County modeled ours after the Republican 

Party.  Most of their ballot collection was taking place in the 

city of Yuma. 

Q. And why did you model your ballot collection after the 

Republican Party? 

A. Because it was very well organized. 

Q. And when -- when was this that you're talking about? 

A. This had to have been 2008. 

Q. And based on that effort, were you able to improve -- 

"you," meaning the Democratic Party -- were you able to improve 

your ballot collection? 
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A. Yes. 

Q. And at some point, did your view as to which party was 

better with respect to ballot collection change?  More 

effective? 

A. I'm not even sure more effective is better, but I think we 

were doing just as well. 

Q. You've described before your interactions with people in 

San Luis.  Are there -- did you encounter elderly voters in 

San Luis? 

A. Yes. 

Q. Did you encounter voters who have mobility challenges? 

A. Yes, sir. 

Q. Did you reach any opinions about whether having mobility 

challenges impacted the ability of voters to get their mail to 

the post office? 

A. It creates a great hardship. 

Q. Now, since you've been in the state legislature, have there 

been any attempts to regulate ballot collection? 

A. Yes. 

Q. And are you familiar with a bill called HB 2305? 

A. Yes, sir. 

Q. And do you recall that bill in general? 

A. Yes, I do. 

Q. Okay.  And what do you remember about that one? 

A. That it criminalizes helping a neighbor return their 
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ballot. 

Q. Okay.  I want to make sure I'm distinguishing between 

HB 2023 -- 

A. Okay.  I'm sorry. 

Q. -- the current one, and HB 2305.  

A. 2305 was the first one. 

Q. And do you recall what happened with that bill after it was 

passed? 

A. Well, I believe it passed the Senate, went to the House and 

didn't pass.  Was that 2305?  I'm sorry.  

Q. No, that's okay.  The numbers are tricky.  Let me --  

A. They're very tricky. 

Q. Would it refresh your recollection to see a copy of your 

declaration? 

A. It would. 

Q. Okay.  

MR. KAUL:  May I approach, Your Honor?  

THE COURT:  Yes.  

MR. JOHNSON:  Just for the record, Your Honor, is this 

for impeachment or is this for refreshing memory?  I didn't 

know if Your Honor receives a copy when it's refreshing. 

THE COURT:  It's for refreshing a memory.  

MR. JOHNSON:  Okay.

THE COURT:  Is this not in evidence?  

MR. KAUL:  It's not.  It's just for refreshing. 
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THE COURT:  Okay.  I'm not going to look at it, then. 

MR. KAUL:  Thank you, Your Honor.

BY MR. KAUL:  

Q. All right.  Let me direct your attention to paragraph 11 on 

page 4.  

A. Yes, sir. 

Q. I'll ask you to read paragraph 11, and then I'll ask you if 

that refreshes your recollection.  

A. Okay.  Yes.  Okay. 

Q. Okay.  So did that refresh your recollection? 

A. It did. 

Q. And what was HB 2305? 

A. 2305, well, it was signed into law, from what I 

understand -- I'm reading this.  I'm so sorry.  My memory is 

terrible.  But it was signed into law, and I know that many 

citizen groups or groups had come together to repeal it.  And 

then the legislature repealed it. 

Q. Okay.  And based on your time in the legislature, do you 

have an understanding as to why the bill was repealed? 

A. Because it probably would have passed, I'm thinking -- 

MR. JOHNSON:  Objection.  Your Honor, I don't know if 

it's appropriate for the witness to retain something for 

being -- refreshing and then continue to read from it for 

another question. 

THE WITNESS:  Oh, I'm sorry. 

Case 2:16-cv-01065-DLR   Document 377   Filed 10/04/17   Page 50 of 255  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 934 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CHARLENE R. FERNANDEZ - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

51

THE COURT:  She can retain it, but she's not to read 

it.  It's just to refresh her memory.  Either it refreshes her 

memory or it doesn't.  If it doesn't refresh her memory, then 

she just needs to say, "I don't remember, even after reading 

this." 

MR. KAUL:  That's right.

BY MR. KAUL:

Q. So -- and just to be clear, Representative Fernandez, 

you're allowed to look at it to refresh your memory, but then 

you need to put it aside and testify.  

A. Okay. 

Q. If that makes sense.  And I may use it to refresh your 

memory on some other things in a minute.  

A. Okay. 

Q. So we'll just leave it there, but please set it aside.  

Thank you. 

So do you have an understanding as why that bill was 

repealed? 

A. No.  You know, without -- I'm -- no.  I'm going to answer 

no. 

Q. Would it refresh your recollection to look at your 

declaration? 

A. I just did, and I already forgot.  I'm telling you, my 

memory's not that good.  

I think that -- yes, sir.  I think that's exactly what 
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I said before I was stopped, is that I know that it did pass.  

It was signed into law, and several -- well, not several, but I 

know for sure one citizens' group was putting together a 

petition to repeal the law.  And it would go on the ballot the 

following election year.  And the legislature repealed it.  

Q. Okay.  So the legislature repealed its own bill? 

A. Yes.  From what I understand, yes. 

Q. All right.  So let's turn to the current bill, then, 

HB 2023.  

A. Yes, sir. 

Q. Is that the bill you were referring to earlier? 

A. Yes. 

Q. In the debate about that bill, did you speak out about it 

on the House floor? 

A. I did. 

Q. And did you do research relating to that bill? 

A. I did. 

Q. And why did you do that? 

A. I wanted to make sure what I was -- even though I knew what 

was happening in my -- and when I say "my area," where I live 

in Yuma County, I was very sure of what was happening there, 

but I wanted to know what was happening in other areas in my 

district.  Which, you know, included the TO Nation, the Tohono 

O'odham Nation, Ajo, and Gila Bend that do not receive home 

delivery of mail. 
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Q. Okay.  And did you provide statistics in your testimony?  

Or, I'm sorry, in your statements --

A. Yes, sir, I did. 

Q. -- analysis?  

A. Yes. 

Q. And you actually provided some pretty specific numbers; 

right? 

A. Yes. 

Q. Do you recall the precise numbers off the top of your head? 

A. I think the -- the Tohono O'odham Nation, it was about 

1,900 post office boxes that they have.  And these are 2016 

numbers.  I believe Ajo had almost a thousand post office 

boxes, and Gila Bend was like -- I believe it was 1,200. 

Q. Okay.  So your memory's pretty good.  Let me -- I'm going 

to go through some of those individually.  

A. Okay. 

Q. So I think -- before you talked about San Luis, and I think 

you said it's close to 13,000.  Would it refresh your 

recollection to look at your declaration for the precise 

number?  

A. Okay.  

Q. Well, let me ask you, would it refresh your recollection?  

A. And it's -- yes, sir.  

Q. All right.

A. And it's okay for me to look?  
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Q. And let me direct you to paragraph 15.  

A. Okay.  Thank you, sir. 

Q. On page 5.  

A. Okay.  I see that San Luis is 1200 and 498.  But again, 

these were 2016 numbers. 

Q. Would you say that number again?  Sorry.  

A. 12,498. 

Q. Thank you.  

And you said before, San Luis does not have home mail 

delivery? 

A. Not -- none at all. 

Q. Let me ask you about Somerton.  Actually, I'll skip that 

one for a minute.  

A. Okay. 

Q. You mentioned Ajo before.  Actually, I take it back.  I am 

going to go to Somerton. 

Do you recall providing information about Somerton? 

A. Yes, sir, I do.  But I'd have to look at those numbers. 

Q. Let me direct your attention to paragraph 17.  

A. Okay.  Yes, sir.  Okay.  Yeah.  Yes.  

Q. And does that refresh your recollection as to how many 

people have PO boxes in Somerton? 

A. Yes. 

MR. JOHNSON:  Your Honor -- Your Honor, my only 

concern is form on the questions.  I'm confused if he's still 
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talking about the hearing where she presented this information 

based off the questions.  If we could just get some 

clarification. 

THE COURT:  Okay.  Rephrase the question so it's clear 

what you're asking.

BY MR. KAUL:  

Q. I'm going to continue asking you questions about 

information you provided to the legislature, okay? 

A. Yes. 

Q. And so the following series of questions will all relate to 

that.  

So going back to Somerton, did you provide information 

about how many people in Somerton had PO boxes? 

A. I did. 

Q. And do you recall how many that was? 

A. It was 4,000, and that included the Cocopah Nation. 

Q. Okay.  And do individuals in the Cocopah Nation receive 

home mail delivery? 

A. No, they don't. 

Q. In your testimony, did you identify a certain number of PO 

boxes you said were necessary? 

A. Yes.  

Q. Explain what that means.  

A. Somerton also has outlying areas that kind of are included 

in the City of Yuma because of the proximity.  So even though 
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they're Somerton residents, they get their mail from the City 

of Yuma.  

So I believe it was 2,500 that were necessary, meaning 

there was about 1,500 that received delivery or were businesses 

that didn't -- that didn't have to have a post office box but 

chose to. 

Q. Just so we get some perspective, how big is the Cocopah 

Nation, for example, if you know? 

A. I'm sorry.  I don't know that information. 

Q. Are you able to give a general, it's big or it's not big? 

A. It's not as big as the Tohono O'odham Nation. 

Q. How big is that? 

A. I'm sorry.  I just don't have those numbers on top of my 

head. 

Q. We can look at a map at some point.

A. Okay.

THE COURT:  When you say "big," you're talking about 

population or size-wise?  

MR. KAUL:  I'm sorry.  I actually meant area. 

THE WITNESS:  Area?  I'm still -- sorry.

BY MR. KAUL:

Q. All right.  And you mentioned Gila Bend before? 

A. Yes. 

Q. Would it refresh your recollection to look at your 

declaration about the number of P.O. boxes there? 
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A. Okay.  I think I said 1,200.  It's 1,150. 

Q. Okay.  And how about the Tohono O'odham Nation? 

A. Okay.  I can look.  

I said 2,000.  They have 1,900. 

Q. Okay.  And I forget if I asked you this, but is there home 

mail delivery on the Tohono O'odham Nation? 

A. Not at all.  No. 

Q. Are there cluster boxes? 

A. Yes.  There's -- 

Q. This is in the Tohono O'odham Nation? 

A. There's -- there are some cluster boxes at the TO Nation. 

Q. Can you explain what a cluster box is? 

A. They're mailboxes located in a designated area that might 

have, I don't know, 25, 50 small boxes where people can receive 

their mail.  The TO Nation is so large that they had to have 

cluster boxes.  You see those a lot in subdivisions, new 

subdivisions.  It's just a -- like an ATM machine with several 

post office boxes. 

Q. Did you also report in your testimony about a conversation 

you had had with the postmaster for the Tohono O'odham Nation? 

A. Yes, sir, I did. 

Q. And what did you say? 

A. When I called the postmaster to find out just if she could 

give me any information about how people get their mail, how 

often she sees people, she just gave me anecdotal information 
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about people would come in maybe every two or three weeks to 

get their mail because the post office is located not in a 

general area.  The nation's huge.  I think it's the size of 

Vermont.  I'm -- I think I heard that once.  

Anyway, so she said they would come maybe every two or 

three weeks and then she wouldn't see them again for a while.  

And so, you know, we talked about ballots, when ballots come, 

and I asked her if she would ever see them come back.  And she 

said -- this was before this last bill passed -- that people 

would bring, you know, groups of ballots in and drop them off. 

Q. Now, these areas you've been describing, you described the 

demographics of San Luis.  And Tohono O'odham Nation is 

obviously a Native American reservation, so is that essentially 

entirely Native American in population? 

A. Yes, sir. 

Q. And same for Cocopah Nation? 

A. Yes, sir. 

Q. And do you know what the demographics of Somerton are? 

A. Somerton -- 

MR. JOHNSON:  Your Honor, foundation.  

THE COURT:  Okay.  Lay some foundation. 

MR. KAUL:  I'm sorry?  

THE COURT:  Lay some foundation as to how she would 

know that.
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BY MR. KAUL:  

Q. In the course of your work -- before I do the foundation, 

do you actually know one way or the other, yes or no? 

A. I don't. 

Q. Do you know what the demographics of Ajo are, yes or no? 

A. No. 

Q. Okay.  How about Gila Bend? 

A. No. 

Q. Okay.  Now, did you also speak to your colleagues in the 

legislature about how what you were just describing, the lack 

of home mail delivery and the use of P.O. boxes, was relevant 

to a potential ban on ballot collection? 

A. Yes, I did.  

Q. And can you explain -- 

A. I -- yes. 

Q. Can you explain why it's relevant? 

A. It's very relevant because I feel that it's making it more 

difficult for the voters in my district to get their ballots 

back in.  And I feel that they are being disenfranchised.  I 

explained to my colleagues that I thought our job was to make 

voting not harder to, you know, accomplish but easier.  And 

that was the basis, is that I felt that it really hurt my 

constituents. 

Q. And how did members of the majority in the legislature 

respond to those points? 
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A. In all fairness, sir, I'm going to -- I'm thinking that 

they don't understand what it's like to live in an outlying 

area.  We're talking about communities that are right along the 

international border.  They don't have mass transit.  Median 

income is 22,000.  Very mobile community where they have to go 

other -- I have a lot of farmworkers in my area, so they go to 

other areas to pick the vegetables that we eat.  And so I think 

there's a lack of understanding. 

Q. You mentioned farmworkers.  I want to follow up on that.  

Have you gotten to know the farmworkers in your 

district through the work you've done? 

A. Yes, sir.

Q. Have you become familiar with their schedules? 

A. Yes, sir. 

Q. Have you talked to a number of farmworkers? 

A. Yes, sir. 

Q. Have you reached an opinion about what the typical 

farmworker's schedule is? 

A. Yes, sir. 

Q. Can you tell the Court what your view is on that? 

A. And it's not just an opinion, it's a fact.  I've been there 

when they are going to work in the morning at 3:00 a.m. in the 

morning.  That is when they are picked up by the farmworking -- 

the farmers in the area.  They pick them up in buses because of 

lack of transportation.  And then they come home at 
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7:00 o'clock at night.  And they work Monday through Saturday 

and sometimes on Sundays. 

Q. Did you make any observations about how the criminalization 

of ballot collection impacted your constituents' attitudes 

about voting? 

MR. JOHNSON:  Foundation, Your Honor.  Objection.  

THE COURT:  What's lacking?  

MR. JOHNSON:  Foundation, Your Honor.  

THE COURT:  What's lacking?  

MR. JOHNSON:  She says observations as to the 

criminalization, and I don't know how she came up with that 

observation about criminalization. 

THE COURT:  Okay.  Lay some foundation.

BY MR. KAUL:  

Q. First of all, just yes or no.  Did you make observations? 

A. Yes, sir. 

Q. And did you talk to your constituents about the ban on 

ballot collection? 

A. Yes, sir. 

Q. Did you talk to a number of them? 

A. Yes, sir. 

Q. Did you do that both through the course of your official 

work and as somebody campaigning? 

A. Both, yes, sir.  Both. 

Q. And what observations did you make based on those 

Case 2:16-cv-01065-DLR   Document 377   Filed 10/04/17   Page 61 of 255  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 945 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CHARLENE R. FERNANDEZ - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

62

communications? 

A. Well, we communicated -- and when I say "we," the 

Democratic Party did a lot of voter education because we didn't 

want anyone to get themselves in any trouble.  It frightened a 

lot of people, scared a lot of people, angered many people.  

But we thought, you know, it was important that we get that 

information out so no one would get in trouble about picking up 

ballots.  And people were fearful about even picking up or 

carrying ballots for relatives.  

Q. Did you make any observations about why people were 

fearful? 

A. I -- 

Q. For example, given that there's an exception for relatives, 

why would they be fearful?  Can you explain? 

A. The people that I talked to and the information I received 

is people just didn't want to go there.  You know, they didn't 

want to be accused of, so it's just easier not to carry the 

ballot in. 

Q. Do you recall whether Representative Clark offered any 

amendments to the HB 2023? 

A. Yes, sir. 

Q. And what do you recall specifically? 

A. It was actually an excellent idea that we include on the 

ballot -- this was his amendment -- was that we include on the 

ballot an area for a signature of the person carrying the 
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ballot.  For instance, if I carried the ballot in for even a 

relative, my sister, I would sign my name underneath her name, 

and they would have, you know, a paper trail as to who brought 

this ballot in. 

Q. Did that pass? 

A. No, it didn't.  It was -- it was a hostile amendment. 

Q. What does that mean, just for the record? 

A. It means that they didn't want to hear it. 

Q. Who was the principal sponsor of HB 2023? 

A. I believe it was Ms. Ugenti-Rita. 

Q. And did she make a statement about that proposed amendment? 

A. She did. 

Q. And do you remember the details of that as you sit here? 

A. I'm sorry, I don't. 

Q. Would looking at your declaration refresh your recollection 

about that? 

A. Probably would. 

Q. I'll direct you to paragraph 16.  

A. Okay.  

Q. All right.  Does that refresh your recollection? 

A. Yes.  Yes. 

Q. What did she say about it? 

A. I don't know if she was referring directly to Mr. Clark's 

amendment, but she did state that she was unmoved by any kind 

of an amendment to her bill.  She felt that there's 30 days 
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given from the time that the early ballot is mailed out to the 

voter and to be returned, that there is that window of 

opportunity.  And everyone else is able to -- I believe she 

said wake up in the morning and go to work, take their kids to 

school.  She named off a couple of other things -- and that we 

should be able to get our ballots in within that 30-day period 

of time. 

Q. And did she make any statements about whether that's her 

problem? 

A. She said that was our problem.  That was our -- that was 

not her problem; that was our problem. 

Q. All right.  Let me shift gears a bit to talk about 

out-of-precinct voting.  

You may have mentioned this before, but how many 

counties does your district cover? 

A. Four. 

Q. And in the conversations with your constituents that you 

were discussing before, have you spoken to them about whether 

that creates any confusion? 

A. Yes. 

Q. And have you reached any opinions about whether confusion 

results from your district representing multiple counties? 

A. Yes, sir. 

Q. What are those? 

A. First let me say I love my district, but it causes 
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confusion even for myself.  Yuma County has vote centers, 

meaning that you -- and this was just implemented two elections 

ago -- that you can vote anywhere.  If you live in San Luis, 

Arizona, and work in the City of Yuma, which is approximately 

30 miles away, you can stop at a vote center in the City of 

Yuma and vote.  And, you know, the same holds true if you live 

in the City of Yuma and you work in San Luis, you can vote in 

San Luis. 

It's very convenient, very progressive thinking.  But 

my area in Pima County has polling places, so you have to vote 

at your polling place.  If you are not voting in your polling 

place and you happen to be at a polling place and your name's 

not on the list, you have to vote provisional, which means -- 

which often means your vote won't count. 

Pima County -- I'm sorry, Pinal County is also polling 

places.  And Maricopa County is polling places except in this 

last election -- or the presidential preference that was held 

in February, it was vote centers.  So meaning you could vote 

anywhere near where you work, where you take your kids to 

school, you can vote there.  

So I've got four different, you know, avenues that I 

have to educate people about how they have to vote on 

Election Day.  

Q. Does that have any impact on your ability to do voter 

education? 
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A. Yes, sir, it does. 

Q. Can you explain? 

A. Well, because I'm trying to give them information on -- you 

know, especially with my volunteers, that I'm trying to give 

them the information to pass on to voters.  The one constant 

that we do tell them is to vote early, to request that early 

ballot, to have that early ballot sent to them, and to get it 

in as soon as possible.  And then we gave them the education 

about not giving their ballot to anyone else. 

Q. You mentioned before some of your elections.  

A. Uh-huh. 

Q. Have there been ballots in your elections that were not 

counted because they were cast out of precinct? 

A. Yes, sir.  The -- yes, sir. 

Q. Do you recall any specific numbers from any of those 

elections?  

MR. JOHNSON:  Objection, Your Honor.  Foundation.  

THE COURT:  I think he just asked her if she recalls.  

So I think it's -- 

Do you recall?  

THE WITNESS:  Yes, sir, I do.

BY MR. KAUL: 

Q. And what do you recall? 

A. In my first -- we weren't in voting centers in Yuma County 

at the time, and so you had to vote in your -- at your actual 
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polling place.  And I think we had over 200 provisionals.  

Q. And this is in 2012, you're talking about? 

A. Yes, sir. 

Q. And which county was that? 

A. Yuma County. 

Q. So that's just part of the district? 

A. Yes. 

Q. And that's the election before, you said you lost by 253?  

A. That was the election that I lost by 253. 

Q. Okay.  You talked earlier about Tohono O'odham Nation.  And 

I think you said you've driven around it? 

A. Yes. 

Q. Have you -- did you try to use your cell phone while you 

were out there? 

A. Yes, sir. 

Q. How did that go? 

A. There's -- there -- 

THE WITNESS:  I'm sorry.  I thought you were raising 

your hand.  I'm sorry.  

THE COURT:  No, I'm scratching my head.  

THE WITNESS:  There is -- unfortunately, there isn't 

cell service in a lot of my areas, one of them including the TO 

Nation.

BY MR. KAUL:  

Q. And just for the record, TO Nation is Tohono O'odham 
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Nation? 

A. Oh, I'm sorry.  The Tohono O'odham Nation, yes, sir. 

Q. What other parts of your district don't have cell service, 

if you know? 

A. Believe it or not, between -- when you leave Gila Bend 

heading toward Yuma going west, before you hit Mohawk Valley, 

you lose cell service several times.  I lose cell service 

between Gila Bend and Ajo.  And very little cell service in 

areas in San Luis. 

Q. And have you spoken to individuals on the TO Nation about 

whether they have internet service? 

A. There -- have very limited internet service. 

Q. How about in San Luis? 

A. The same problem there.  Many businesses complain about 

their lack of internet service. 

Q. You mentioned before that you're a member of the Democratic 

Party? 

A. Yes, sir. 

Q. Have you engaged in efforts to educate voters about 

out-of-precinct voting and how their vote won't count if it's 

cast for the wrong precinct? 

A. Yes, sir. 

Q. And is that time you would have spent on other things if 

you weren't doing that? 

A. Yes, sir. 
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Q. Have you educated voters about the ban on -- or the -- 

about HB 2023? 

A. Yes, sir. 

Q. And again, is that time you would have spent doing 

something else, otherwise? 

A. Yes, sir.

Q. Okay.  

MR. KAUL:  May I have just a minute, Your Honor?  

THE COURT:  Yes.  

BY MR. KAUL:  

Q. You mentioned doing some education.  Focusing specifically 

on out-of-precinct voting, have you found that voters are aware 

that if they've cast their ballot in the wrong -- let me 

rephrase this.

In doing your education work about out-of-precinct 

voting, did you speak to voters about whether they knew about 

the rule that votes wouldn't count if they were cast in the 

wrong precinct? 

A. Yes, sir. 

Q. Did you speak to a number of voters about that? 

A. Yes, sir.

Q. Have you drawn any conclusions or reached any opinions 

about that? 

A. Yes, sir. 

Q. And what opinions have you drawn? 
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A. Most people don't understand that when they file a 

provisional ballot, that it's not going to be counted.  The 

over 200 that were in Yuma County filed in 2012, I called each 

and every one of them; so I called 200 people.  And they had no 

idea. 

MR. KAUL:  No further questions.  Thank you very much. 

THE COURT:  Okay.  Good place for a break.  Let's take 

our recess, and we'll come back at 15 minutes until 11:00. 

(Recess taken, 10:26 a.m. to 10:45 a.m.) 

THE COURT:  You may proceed with your 

cross-examination.  

MR. JOHNSON:  Thank you, Your Honor.

CROSS-EXAMINATION 

BY MR. JOHNSON:

Q. Representative Fernandez, again, this is Brett Johnson on 

behalf of the intervenor defendants, and I'll be taking your 

cross-examination.  

I think you might still have the declaration in front 

of you; is that correct?  

A. Uh-huh. 

MR. JOHNSON:  Your Honor, you mind if I retrieve the 

declaration?  

THE COURT:  You may. 

MR. JOHNSON:  Thank you.
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BY MR. JOHNSON:

Q. Representative Fernandez, you testified previously in 

regard to the 200 provisional ballots in regard to your first 

2012 race; correct? 

A. Yes, sir. 

Q. And that was in regard to the primary race, correct, in 

2012?  

A. Yes, sir. 

Q. And of those provisional ballots, do you know how many of 

them were actually out-of-precinct ballots? 

A. No, sir. 

Q. You understand that provisional ballots, there's about a 

list of nine to ten reasons why a provisional ballot would 

exist; correct? 

A. Yes, sir. 

Q. And you can't tell the difference between OOP versus the 

others; correct? 

A. Exactly. 

Q. Just for some geography, Representative Fernandez, in 

regard to Ajo, is that in Pima County; correct? 

A. Yes, sir. 

Q. And Gila Bend, is that correct, in Maricopa County? 

A. Yes, sir. 

Q. You testified previously, Representative Fernandez, in 

regard to having a conversation with the postmaster; correct? 
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A. In Tohono O'odham Nation, yes, sir. 

Q. Did you -- did you speak with any U.S. Government post 

office postmaster? 

A. Yes, sir. 

Q. And is that also on the Tohono O'odham Nation? 

A. Yes, sir. 

Q. Did you talk with any U.S. postmaster in San Luis? 

A. Yes, sir. 

Q. And the U.S. postmaster, that is a federal governmental 

position; correct? 

A. Yes, sir. 

Q. And the federal government is responsible for determining 

mailboxes and where to put post offices; correct? 

A. Exactly. 

Q. And you used to -- your previous life, you were -- you 

worked for several congresspeople; correct? 

A. Yes, sir. 

Q. And those congresspeople were aware of the mail issues in 

their district; correct? 

A. Yes, sir. 

Q. And that was Representative Pastor; correct? 

A. Yes, sir. 

Q. Representative Pastor is a Democrat; correct? 

A. Yes, he is. 

Q. And Representative Grijalva; correct? 
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A. Yes, sir. 

Q. Also a Democrat? 

A. Yes, sir. 

Q. Up until our current administration, the Democrats were -- 

held the office of President; correct? 

A. Yes, sir. 

Q. And when you talked to the postmaster about those 

mailboxes, did they tell you how many were owned by companies? 

A. Sir, can you clarify that?  What mailboxes?  

Q. So when you talked about the post office and people having 

to go to the post office to get their mail from specific post 

boxes there -- correct? 

A. Yes. 

Q. How many of those were owned or held by companies? 

A. I'm sorry, sir.  I don't know.  I don't have those numbers. 

Q. And for those same post boxes, how many -- is it possible 

that individuals owned multiple post office boxes at the post 

office? 

A. Possible. 

Q. You testified previously about your races, the 2012 primary 

where you did not win; correct? 

A. Yes, sir. 

Q. You lost in the primary? 

A. Yes, sir. 

Q. Do you remember who your candidate was?  Your opponent was.  
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I apologize.  

A. Yes, sir. 

Q. Who was your opponent? 

A. A gentleman from San Luis, Juan Carlos Escamilla, and 

Lisa Otondo. 

Q. For those two candidates, do you know their nationality? 

A. Juan Carlos is Hispanic, and Lisa Otondo is Spanish. 

Q. And I apologize.  I said "nationality," but I meant race.  

Do you know --  

A. Ethnicity. 

Q. You said Hispanic for the first one.  And then the second 

one? 

A. Irish-Spanish, I believe. 

THE COURT:  Mr. Johnson, can I get you to slow down 

just a little bit?  

MR. JOHNSON:  Yes, Your Honor.  I apologize.  

THE COURT:  The court reporter's trying to keep up. 

MR. JOHNSON:  Thank you, Your Honor. 

BY MR. JOHNSON:

Q. Going to your 2014 race, you won the primary by 

approximately 12.8 percent; is that correct?  

A. Okay.  I don't have the exact number.  I'm sorry.  I 

don't -- I'm sorry, sir, I don't have the exact number. 

Q. You did win that primary? 

A. Yes, sir, I did. 
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Q. And do you remember winning it by a good margin? 

A. Yes. 

Q. You also won the general election in 2014; correct? 

A. Yes, sir. 

Q. Do you remember who was also running for that race in 2014 

on the general ballot? 

A. 2014?  

Q. Yes.  

A. Yes, sir, I do. 

Q. And who were they? 

A. There was just one, I believe.  Richard Hopkins. 

Q. At that -- and during the primary, though, you ran against 

Lisa Otondo also; correct? 

A. Yes, sir. 

Q. And you also defeated Jose Suarez; correct? 

A. Yes, sir.  Correct. 

Q. And for Ms. Otondo, is she -- do you know her race? 

A. She's the same person we talked -- yes.  Irish-Spanish. 

Q. And then for Mr. Suarez? 

A. Hispanic. 

Q. And then for your 2016 race, you ran -- you won reelection; 

correct? 

A. Yes, sir. 

Q. And who is your seatmate currently? 

A. Currently, my seatmate?  Currently, Gerae Peten. 
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Q. Okay.  And before that? 

A. Jesus Rubalcava. 

Q. And for that individual, do you know his race? 

A. Hispanic. 

Q. You also -- you testified previously about Highway 85 that 

splits the town and the post offices on one side; correct? 

A. Correction.  I believe it's Highway 95. 

Q. Highway 95.  Thank you for the correction. 

So it's Highway 95 that splits the town; correct? 

A. Yes. 

Q. And you testified previously as to the ballot box that the 

Yuma County Recorder put on the side near the post office; 

correct? 

A. No, sir.  It's on -- it's north-south.  It's on the 

north -- on the north side of a -- Juan Sanchez Boulevard.  

It's not near the post office, it's near the library. 

Q. It's near the library? 

A. Yes, sir. 

Q. And I believe you -- during your deposition, you testified 

previously that the library is one of the pickup locations for 

the farmworkers; correct?  The workers who were going out to 

the farms, it was convenient for them?  Do you remember that? 

A. No.  I'm sorry, if I said that in my deposition, that's not 

correct at all. 

Q. Do you recall, though, testifying that two of the -- two 
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additional receptacles were placed on the other side of the 

highway; correct? 

A. No, sir.  No, sir.  Across from the highway, east-west, on 

the west side is the post office, the U.S. Post Office.  On 

north-south of Juan Sanchez Boulevard, they put two 

additional -- the county recorder put two, I shouldn't say 

additional, two drop boxes, one at the library and one at a 

school district, I believe.  Oh, I'm sorry, one at the police 

station.  

Q. And was -- were those two at your request? 

A. One was -- one I was asked my advice, and that's not where 

I wanted it, but she did ask my advice. 

Q. And on those receptacles, are there signs in both English 

and Spanish notifying the voter that they could drop their 

early ballots in those receptacles? 

A. Yes, sir. 

Q. Going back to one of my previous questions, I just want to 

be clear.  One of the areas selected by you was by the San Luis 

Library to make it more convenient for the farmworkers; 

correct? 

A. Sir, it was more convenient for homes.  I mean, farmworkers 

could live in those homes, but it's neighbor -- it's more of a 

neighborhood.  But there is not any pickup there for 

farmworkers in that area. 

Q. Do you -- you do have a good relationship with the Yuma 
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County Recorder; correct? 

A. I do. 

Q. Do you recall telling me previously that she was awesome? 

A. Yes, I'm sure -- 

Q. Why do you feel that way? 

A. Well, like I said, she told me that she had additional 

funds to purchase a drop box for early ballots, and she asked 

my opinion where I thought it should be located in San Luis.  

She had enough for two.  She had funding for two, one in San 

Luis, and one in Somerton.  I gave her my advice in San Luis, 

and it didn't come to be.  It just didn't work out.  And in 

Somerton, it did. 

Q. But she did listen to your advice? 

A. She did. 

Q. Okay.  Prior to the passage of HB 2023, did you ever 

express your concerns to the Yuma County Recorder about the 

restrictions on ballot collection? 

A. No.

MR. JOHNSON:  And again, if I may, Your Honor? 

THE COURT:  Let me just ask, I didn't quite understand 

that question.  

Did you mean prior to -- 

MR. JOHNSON:  The passage. 

THE COURT:  -- the passage of 2023, when it was being 

considered?  
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MR. JOHNSON:  Yes, Your Honor. 

THE COURT:  Okay.  All right.  

BY MR. JOHNSON:

Q. Prior to the passage of HB 2023, when it was being 

considered, did you discuss it with the Yuma County Recorder? 

A. No, not the Yuma County Recorder. 

Q. Same question:  Did you discuss it with the Maricopa County 

Recorder?  

A. No. 

Q. Did you -- same question:  Did you discuss it with the 

Pinal County Recorder?  

A. No. 

Q. Same question:  Did you discuss it with the Pima County 

Recorder?  

A. No. 

Q. Did you discuss HB 2023 prior to its passage with any of 

the representatives of the Native American communities that you 

represent? 

A. Yes. 

Q. Is that in regard to the postal -- the postmaster? 

A. Yes, sir. 

Q. The postmaster is part of the federal government, though; 

correct? 

A. Yes, sir. 

Q. In regard to the tribal governments, did you discuss -- 
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prior to its passage, did you discuss HB 2023 with them? 

A. Yes, sir. 

Q. And who did you discuss that with? 

A. With one member, Verlon Jose, and he referred me to the 

postmaster. 

Q. Do you recall that individual testifying at any committees 

before the legislature? 

A. No, I don't recall.

MR. JOHNSON:  Your Honor, may I use the map -- or use 

an exhibit over here?  

THE COURT:  Sure. 

MR. JOHNSON:  Thank you, Your Honor.  

BY MR. JOHNSON:

Q. Representative Fernandez, can you see this exhibit? 

A. I can.

MR. JOHNSON:  And for the record, this is Exhibit 537, 

which has already been admitted.  

THE COURT:  Okay. 

BY MR. JOHNSON:

Q. And the bottom of the map is primarily your district; 

correct? 

A. It is, sir. 

Q. And it is a long -- you testified previously that it's one 

of the longest along the border with Mexico; correct? 

A. Yes, sir. 
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Q. And as part of that, do you have a good portion of your 

community that crossed the border between Mexico and the United 

States? 

A. Yes, sir. 

Q. And where do they primarily cross?  Where are people 

crossing the border? 

A. I think -- I believe in my district, the largest portion of 

people that come in is through the San Luis-Sonora Port of 

Entry. 

Q. And are you familiar with the San Luis Port of Entry? 

A. Yes, sir. 

Q. Have you crossed the border at San Luis? 

A. Yes, sir. 

Q. And you've lived in the community, I think you said, for 

almost your entire life; correct? 

A. 62 years. 

Q. 62 years.  

And during that period of time, definitely post-9/11, 

it became more and more difficult to cross the border; correct? 

A. Yes. 

Q. Would you agree that there are long lines at times at the 

San Luis border? 

A. Yes, sir. 

Q. Up to two or three hours that people can wait to cross the 

border back and forth? 
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A. Yes, sir. 

Q. And as part of the testimony you previously gave, you 

discussed the demographics of your district; correct? 

A. Yes, sir. 

Q. And I believe you said about 98 percent of, I believe, 

San Luis you said was Hispanic; correct? 

A. I believe so, yes, sir. 

Q. Do you know the breakdown of that demographic versus recent 

immigrant, first generation, second generation, or third 

generation? 

A. I'm sorry, sir, I don't. 

Q. Do you believe that some citizens' recent immigrant status 

may impact their ability to vote within San Luis? 

A. A recent citizen?  Are you -- 

Q. Yes.  

A. I don't think so. 

Q. Do you believe that recent -- based off of your experience 

within San Luis, that some recent immigrants come here with a 

lower socioeconomic status from an economic perspective? 

A. Yes, sir.

Q. So they're poorer than, say, the first or second generation 

Hispanic family living in Yuma; correct? 

A. Am I comparing them with the city of Yuma?  

Q. No, no.  I mean in the county of Yuma.  I meant San Luis.  

I apologize, in regard to San Luis.  
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A. As I told you before, I cited that the median income is 

about 22,000 per household in San Luis.  I'm sure there's, you 

know, a disparity, but I'm not sure if it would be people that 

recently came over or people that have lived there a long time. 

Q. But it could; correct? 

MR. KAUL:  Objection.

THE WITNESS:  I don't -- 

THE COURT:  What's your objection?  

MR. KAUL:  Speculation. 

THE COURT:  Sustained. 

BY MR. JOHNSON:

Q. You testified previously about partaking in the debates of 

HB 2023 at the legislature; correct? 

A. Yes, sir. 

Q. Did you ever hear from one of your colleagues, senator or 

representative, that a reason for HB 2023 was to suppress 

Hispanic votes? 

A. No. 

Q. Do you have any reason to believe that HB 2023 was meant to 

suppress Hispanic votes? 

A. No. 

Q. Do you agree that fraud in connection with ballot 

collection was a topic under discussion at the legislature 

during the legislative debates on HB 2023? 

A. Yes. 
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Q. You testified previously about your experiences with being 

an officer of the Yuma Democratic Party; correct? 

A. Yes, sir. 

Q. I believe you eventually rose to be chair of the Yuma 

Democratic Party; correct? 

A. Yes, sir. 

Q. And as part of the chair of the Yuma Democratic Party, are 

you aware of the party regularly transporting voters to the 

polls; correct? 

A. Yes, sir. 

Q. If a voter were to call the Democratic Party and ask for 

transportation, would the Democratic Party do everything 

possible to get that voter to the poll? 

A. Yes, sir. 

Q. Regardless of their circumstances? 

A. Circumstances of the voter?  

Q. Yes.  

A. Regardless of the circumstances.  

Q. So such as, if somebody had a health issue and wanted to 

vote in person, you would be able to, whether by 

Democratic Party or by county resources, work to get that voter 

to the poll; correct? 

A. Of course.

Q. Now, in regard to the -- during your tenure as a -- as the 

officer of the Yuma Democratic Party, did the Democratic Party 
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ever as a matter of policy collect ballots? 

A. Not a policy, no. 

Q. You mentioned -- you testified previously in regard to a 

proposed amendment by Representative Clark.  

Do you recall that? 

A. Yes, sir. 

Q. And that had to deal with a potential affidavit that an 

individual could sign on the bottom of the envelope; correct? 

A. Yes, sir. 

Q. And then that would allegedly be turned in to the 

recorder's office; correct? 

A. Yes, sir. 

Q. But if that ballot was never returned to the recorder's 

office, no one would know who actually signed it; correct? 

A. I'm not following that. 

Q. Well, if somebody were to sign the affidavit underneath 

where the voter signs --

A. Yes, sir. 

Q. -- and then that envelope is destroyed, you would never 

know who signed that ballot, signed that envelope; correct? 

A. Correct. 

Q. You testified previously as to certain events that occurred 

in San Luis in regard to the collection of ballots.  

Do you recall that? 

A. Yes.  Well, you're going to have to refresh my memory. 
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Q. Do you recall a race between two former mayors of San Luis 

who were women? 

A. Yes, sir. 

Q. And do you recall that there were allegations of improper 

ballot collection between the two of them?  

A. Yes, sir. 

MR. KAUL:  Objection.  Hearsay.  

THE WITNESS:  Sorry. 

MR. JOHNSON:  Not for the truth of the matter 

asserted, Your Honor.  

THE COURT:  Hang on a second.  

Okay.  Overruled.  He just asked if she was aware of 

allegations. 

MR. JOHNSON:  Yes, Your Honor. 

THE COURT:  Yeah.  Overruled. 

BY MR. JOHNSON:

Q. And do you have an opinion as to whether those allegations 

impacted the perception about ballot collection within 

Yuma County?  

A. Do I have an opinion?  Yes. 

Q. And is your opinion that it had a negative inference as to 

the concept of ballot collection in Yuma County?  

A. No. 

Q. And why is that? 

A. Because I think people understood a heated election.  A 
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small town, you know, just almost anything goes as far as 

allegations.  So I don't -- I don't think anyone had, you 

know -- that there was any validity to anything that was said.  

In my opinion. 

Q. Understood.  But do you -- you testified previously of 

being a representative and talking with constituents; correct? 

A. Yes. 

Q. And do you agree, though, that those allegations could 

impact the perception of your voters; correct?  

MR. KAUL:  Objection.  Sorry. 

THE COURT:  What's the objection?  

MR. KAUL:  The question was, do you agree that it 

could impact the perception, so I think that's speculation. 

THE COURT:  Overruled.  

THE WITNESS:  If it could impact?  I'm going to have 

to answer -- I mean, maybe, based on -- 

BY MR. JOHNSON:

Q. Let's do it a different way, then.  

A. Okay. 

Q. You knew about these allegations; correct? 

A. Yes. 

Q. Were there other people in the community who were aware of 

the allegations? 

A. I -- I have no idea.  I understood that I knew about the 

allegations because I was chairman of the party. 
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Q. And those allegations were reported to you as the chairman 

of the party? 

A. Not in an official capacity, just heard about it.  

Q. And is it possible, based off of your connections in 

Yuma County, that other people had heard about that incident? 

A. Possible. 

Q. You testified previously in regard to voting centers and -- 

in Yuma County.  

Do you recall that? 

A. Yes, sir. 

Q. And you talked about Yuma County being pretty progressive 

on voting centers; correct? 

A. Yes, sir. 

Q. Are you aware, though, that voting centers can also cause 

long lines? 

A. Yes, sir. 

Q. Are you aware that each ballot needs to be printed from 

scratch as to each voter; correct? 

A. Yes, sir. 

Q. And that could lead to long lines? 

A. Yes, sir.

Q. And it could also -- because the election officials do not 

know how many people are going to show up at that voting 

center, it could also lead to improper staffing and not having 

enough blank ballots available; correct? 
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A. Yes, sir. 

Q. You mentioned precinct-based voting in both Maricopa and 

Pima County; correct? 

A. Yes, sir. 

Q. And through those, those counties, there could be, say, 

election -- or election, not election bonds -- education bonds 

that are on those local ballots; correct? 

A. Yes. 

Q. And do you believe that it's important for your 

constituents to vote for those education bonds? 

A. Most definitely. 

MR. JOHNSON:  Your Honor, can I have one second, 

please?  

THE COURT:  Yes.  

MR. JOHNSON:  No further questions, Your Honor.  

Thank you.  

THE COURT:  Got a lot of lawyers to check with.  

MR. JOHNSON:  I know. 

THE COURT:  All right.  Redirect.

REDIRECT EXAMINATION

BY MR. KAUL:

Q. Just briefly, Representative Fernandez.  

A. Okay. 

Q. First, you were asked about the election you had that was 

within 253 votes and the number of provisional ballots cast in 
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that election.  

Do you recall? 

A. Yes, sir. 

Q. And I think you said you didn't -- not all of the 

provisional ballots were out-of-precinct ballots; is that 

right? 

A. Exactly. 

Q. Do you know whether some of the ballots were 

out-of-precinct ballots? 

A. Most definitely.  I think I told you -- I mentioned that I 

called all the -- the list, everyone on the list.  Obviously 

some of them had to prove address by bringing in a utility 

bill.  So I encouraged people to bring in the utility bill 

within the 48 hours or -- I'm not sure, you know, what the time 

frame is.  

But I kept track of the ones that were out of precinct 

and, you know, needed to bring in a utility bill and so on.  I 

don't have that information in front of me, but it was a 

significant amount. 

Q. You mentioned that prior to testify -- or speaking on the 

floor about HB 2023, you spoke to a person named Verlon Jose.  

A. Yes. 

Q. What's his position or title? 

A. He's vice chair of the Tohono O'odham Nation. 

Q. And did your conversations with him inform what you said in 
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the legislature? 

A. I told him -- no.  Short answer, no.  But I did ask him who 

I should contact to get information about voting.  I wanted to 

clarify that they didn't -- that they don't receive mail to 

their homes.  I wanted to make sure.  I wasn't sure about that.  

And he verified that.  And I asked him about some more 

information.  He said I should call, and he gave me the number 

for the post office where I could reach the post office -- 

Postmaster General. 

Q. Okay.  I just want to clarify a point for the record.  

You -- I think you were asked some questions about San Luis.  

You don't live in San Luis; right?  You live in Yuma? 

A. Born and raised in Yuma.  City of Yuma. 

Q. You were asked about Representative Clark's affidavit 

amendment.  

Do you recall that? 

A. Yes.

MR. JOHNSON:  Objection, Your Honor.  Misstates -- oh, 

I apologize.  

MR. KAUL:  That's all right. 

MR. JOHNSON:  Your Honor, I thought he was talking 

about the declaration that was not admitted into evidence.  I 

apologize.  

BY MR. KAUL:

Q. And you said that if a ballot -- if a ballot were 
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destroyed, you wouldn't know who signed the affidavit on the 

ballot, I believe; right? 

A. Yes, sir. 

Q. If the voter received a receipt, would the voter have a way 

to see who took the ballot? 

A. Absolutely. 

Q. And then you were asked about whether you have any reason 

to believe that HB 2023 was meant to suppress Hispanic votes.

Do you recall that? 

A. Yes. 

Q. Is that because you didn't have any conversations 

specifically in which people said that? 

A. No.  What I think, HB 2023 is meant to suppress Democratic 

votes, not just Hispanic votes.  Because what is going on in my 

area is going on in other areas.  There's other areas in 

Arizona that don't receive home service with mail service, and 

I believe it's to suppress rural votes, Democratic votes, votes 

from poor people that don't have transportation. 

Q. And in your experience, do Hispanic voters vote 

overwhelmingly for Democratic candidates typically? 

A. Yes, sir. 

Q. And how about Native American voters? 

A. Yes, sir. 

MR. KAUL:  Okay.  No further questions.  Thank you. 

THE COURT:  Okay.  You may step down. 
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THE WITNESS:  Thank you, sir. 

THE COURT:  Thank you for coming.  

Is she excused?  Anybody need her back?  

MR. KAUL:  Yes, Your Honor.  

MR. JOHNSON:  She's excused, Your Honor. 

THE COURT:  Okay.  You're excused.  

THE WITNESS:  Thank you.  

(Witness excused.) 

THE COURT:  Plaintiffs may call the next witness.  

MS. CALLAIS:  Your Honor, the plaintiffs call Nellie 

Ruiz Gomez.  Or Nellie Gomez Ruiz.  My apologies.  

THE COURT:  Ms. Ruiz, come up here, please, and be 

sworn. 

NELLIE GOMEZ RUIZ,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

MR. JOHNSON:  Your Honor, may I retrieve the map?  

THE COURT:  Sure.  

You may proceed.

DIRECT EXAMINATION 

BY MS. CALLAIS:

Q. Good morning, Ms. Ruiz.  Could you please state your name 

for the Court.  

A. My name is Nellie Gomez Ruiz. 

Q. And where do you live, Ms. Ruiz? 
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A. On 2057 West Roeser Road. 

Q. And what county is that in? 

A. Phoenix, Arizona.  It's Maricopa County. 

Q. And, Ms. Ruiz, do you work? 

A. I'm a home provider, housewife as they used to call it.  

That's work. 

Q. And do you have any children, Ms. Ruiz? 

A. I have three adopted children that are young, and I have 

seven grown children. 

Q. And your three adopted children, what ages are they? 

A. 9, 7, and 6. 

Q. So you do do a lot of work, don't you, Ms. Ruiz? 

A. Yes. 

Q. Ms. Ruiz, why did you adopt your children? 

A. My granddaughter got into drugs, and they were taking them 

from her.  And I felt it was my duty to take care of my 

grandchildren, my great-grandchildren. 

Q. Ms. Ruiz, do you have any health problems? 

A. Yes. 

Q. And what are those? 

A. I have rheumatoidal arthritis and I'm going blind. 

Q. And, Ms. Ruiz, do those impact your ability to drive? 

A. Yes.  Like I said, I'm going blind.  It's genetic. 

Q. And so do you drive, Ms. Ruiz? 

A. No, I don't.  I gave up my driver's license when I found 
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out I was going blind. 

Q. And, Ms. Ruiz, your rheumatoid arthritis, does that impact 

your mobility? 

A. Yes.  It's hard for me to walk or stand very long.  Yes. 

Q. And so, Ms. Ruiz, when you need to go from one place to 

another, how do you get around? 

A. I usually take a cab.  It's harder for me.  Before, I used 

to take the bus if I -- or I would have one of my children -- 

my older children take me.  But I hate to impose on them. 

Q. Why do you hate to impose on them, Ms. Ruiz? 

A. I'm very self-reliant, and I feel that's my problem, you 

know.  I don't feel right asking other people to take me, even 

my children. 

Q. Ms. Ruiz, do your adult children work? 

A. Yes, they all work.  And their spouses work too. 

Q. And do you often have different schedules? 

A. Well, I can get out when my younger children that I adopted 

are in school.  So, yes, I have problems there, yes. 

Q. Ms. Ruiz, are you a registered voter? 

A. Yes, I am. 

Q. How long have you been registered to vote? 

A. Since I was 21.  And I'm 71 now. 

Q. And why did you register to vote, Ms. Ruiz? 

A. Because I think that's my right.  I'm an American citizen.  

Born and raised here.  And my parents were born and raised 
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here. 

Q. And, Ms. Ruiz, do you vote regularly? 

A. Mostly when I feel it's -- that it's something very 

important.  Like the presidential or elections for my 

congressmen or representatives.  Yes. 

Q. And, Ms. Ruiz, do you typically -- do you typically vote 

early or do you vote in person on Election Day? 

A. No.  I vote early. 

Q. And why is that? 

A. Because I usually send it with my neighbor, my voting, 

until -- because my -- I've known my neighbor for 17 years.  

Before, I used to go vote in person to the voting booth. 

Q. And when you say "before," Ms. Ruiz, before what? 

A. Like I said, I'm going blind.  So it's hard for me to get 

around.  And I've had rheumatoidal arthritis since I was 

little, so I'm more -- you know, and it's harder now since I -- 

I'm older. 

Q. Ms. Ruiz, you mentioned that you used to give your ballot 

to your neighbor.  Is that your early ballot that you gave to 

your neighbor? 

A. Yes. 

Q. And how long in the past did you give -- how many years did 

you give your ballot to your neighbor to vote? 

A. 17 years. 

Q. And why did you give her your ballot? 
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A. Because, well, I didn't want to impose on my children 

because they would take time off from work for them to -- for 

themselves to vote, so why would I give them my vote which has 

to be in early?  Why would I give them my -- my vote?  Like I 

said. 

Q. And so that it's clear, Ms. Ruiz, when you gave your 

neighbor your ballot to -- your early ballot, that was after 

you had signed and sealed the ballot? 

A. Yes. 

Q. And, Ms. Ruiz, you mentioned that your children, they vote 

on Election Day? 

A. Yes.  They all do. 

Q. And do they work also? 

A. Yes.  And they have to take time off of work to go vote. 

Q. Ms. Ruiz, and if they were to take your ballot in, would 

they have to take time off to pick up your ballot to turn it 

in? 

A. Yes, they would, because I -- like I said, I vote early.  I 

want my vote to be counted.  

Q. Ms. Ruiz, would you be able to get someone to give you a 

ride to the polls to go vote? 

A. No.  Because I would have to take my -- my children.  And 

they're three little ones. 

Q. And could you take the bus to go vote? 

A. No.  Like I said before, I'm going blind.  I would hate 
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to -- for me and my children to be lost somewhere. 

Q. Ms. Ruiz, you mentioned that you vote -- that you vote 

early with the mail-in ballot.  Is there a reason you don't 

turn that ballot in in the mail, that you gave it to your 

neighbor instead of sending it by mail? 

A. Yes.  Where I live, they train the -- oh, my God.  They 

train the mail carriers to deliver mail, and sometimes I get my 

mail and sometimes I don't.  Sometimes when I send it out, 

people do not receive it.  

Q. Have you ever had any problems in the past, Ms. Ruiz, with 

bills not arriving? 

A. Yes.  I've complained three times, and they tell me they're 

sorry, you know, that they'll try, you know.  But it is a 

training place that I -- that my mail is picked up and 

delivered. 

Q. And when you said "it's a training place," you mean it's a 

training place for the postal service? 

A. Mail carriers.

Q. Ms. Ruiz, were you -- was your neighbor able to bring your 

ballot to the polling location to turn it in for the 2016 

presidential election? 

A. No.  No, she was not.  It was -- said that we had to do it 

in person or mail it. 

Q. And how did that make you feel when you learned that? 

A. Well, I didn't know if my vote would even count, be 
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counted.  Because I mailed mine in.  And like I said before, 

they train in my route on my mailing route, so I wasn't sure if 

my vote even counted. 

Q. Ms. Ruiz, have you ever had a volunteer offer to bring your 

ballot in for you? 

A. Yes, but I told them "No, thanks," because I had already 

given it to my neighbor. 

Q. And so, Ms. Ruiz, you were able to make a choice about who 

you trusted to give your ballot; is that right? 

A. Yes. 

Q. And do you remember where those volunteers were from? 

A. No, I do not.  I mean, I had already given my vote to my 

neighbor, and they couldn't -- nobody could pick it up this 

last election. 

Q. And, Ms. Ruiz, when those volunteers visited you, did you 

feel intimidated when they asked you to turn in your ballot? 

A. No.  Because I had already given it to my neighbor, and I 

never thought about it, you know.  I just told them, "Thank 

you, but I've already sent it in." 

Q. Ms. Ruiz, did you have any concerns about someone 

committing voter fraud with your ballot? 

A. I never thought about it.  

Q. Now, Ms. Ruiz, have you since learned whether or not your 

vote arrived and -- 

A. Just today.  It was -- it really bothered me, too, to know 
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if my vote even counted.  

Q. And, Ms. Ruiz, were you able to call the county recorder's 

office and check on that? 

A. No.  Since I'm going blind, I can't see the phone numbers 

and I can't see my number, my registration number to give to 

them, so I couldn't. 

Q. And so you had to ask counsel to check on it to see if your 

ballot had arrived? 

A. Yes. 

Q. Ms. Ruiz, knowing that your ballot did arrive, do you have 

concerns in the future about whether or not your ballot will 

arrive when you send it by mail? 

A. Yes.  Like I said before, you know, I sometimes get other 

people's mail, so I'm sure they get mine too.  And I don't want 

it to be misplaced or given somewhere else or whatever.  

Q. Is it important to you to vote, Ms. Ruiz? 

A. Yes, it is, because it is my right.  Since I was born and 

raised here, it's my right to vote; and my parents were born 

and raised here. 

Q. Ms. Ruiz, one -- 

A. In Arizona.  Phoenix, Arizona. 

Q. One last question, just for the record:  Do you consider 

yourself to be a member of any political party? 

A. Yes.  I'm Democrat. 

Q. And do you consider yourself to be any -- a member of any 
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racial or ethnic group? 

A. Well, I'm Hispanic.  But it's -- I see everybody as the 

same. 

MS. CALLAIS:  Thank you very much, Ms. Ruiz.  

No further questions, Your Honor. 

THE COURT:  Cross-examination. 

MS. AGNE:  Thank you, Your Honor.

CROSS-EXAMINATION

BY MS. AGNE:  

Q. Ms. Ruiz, my name is Sara Agne.  I represent the intervenor 

defendants, and I'll be asking you some questions on 

cross-examination today.  

A. Okay.  

Q. How long have you lived in your current address? 

A. About 18, 19 years. 

Q. And you testified that you have three adopted children 

living with you? 

A. Yes. 

Q. Who's watching them today? 

A. They go to school. 

Q. And how did you get to court today? 

A. I was given a ride --

Q. Did counsel -- sorry.  

A. -- from counsel, yes.  They furnished a ride for me. 

Q. And you testified that you normally take a cab places where 
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you need to go? 

A. Yes.  But it's gotten very expensive. 

Q. And that's while your adopted children are in school? 

A. Yes. 

Q. In your current address, is your mailbox at the end of your 

driveway? 

A. Yes. 

Q. And so when you voted in the November 2016 general 

election, you mailed your early ballot from your mailbox? 

A. Yes. 

Q. Did someone help you complete the ballot? 

A. Yes.  My son wrote out -- he asked me the questions that 

they would have on it, and I would answer him and he'd mark it 

for me.  And I signed my name, naturally, to it. 

Q. How old is your son? 

A. He's 51. 

Q. And does he live with you? 

A. Yes. 

Q. Do any other adults live with you? 

A. Yes.  His wife. 

Q. How old is she? 

A. I think she's 48. 

Q. Any other adults besides your son and his wife? 

A. No. 

Q. And those are both your family members? 
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A. Yes. 

Q. Do you mail bill payments from the mailbox at the end of 

your driveway? 

A. No, I don't. 

Q. Where do you mail bill payments? 

A. Okay.  My son will take them when he goes and pays his 

bills.  We don't -- we hardly ever use the mailbox because, 

like I said before, we get other people's mails.  You know, 

what's to say that they're not going to get ours?  We've had 

bill collectors come and remind us, you know, "You haven't 

paid."  And we'll show them the receipt that we had from checks 

and stuff.  So I know that they don't get them either.  

Q. But you testified you don't use the mailbox at the end of 

your driveway to mail bill payments? 

A. Huh-uh.  Hardly ever.  

Q. So where does your son mail them? 

A. He'll take them to where he has to mail it.  

Q. He mails them from -- 

A. I mean, he'll take the payment or whatever it is that he 

has to do.  Yeah. 

Q. So after helping you complete your ballot, he could take 

your ballot to mail it from the same location? 

A. No.  He -- he goes and votes in person.  I mail -- I vote 

early.  

Q. But with the bill payments, he could mail your ballot as 
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well? 

A. He doesn't really mail his bills.  He'll take his card in 

or his check into the places.  Because we hardly mail. 

Q. Do you walk anywhere with your adopted children? 

A. We have a playground, park, about half a block away.  

That's as far as I go. 

Q. Farther than the end of your driveway, though?  

A. Yes.  It's half a block away. 

Q. And in the November 2016 general election, you mailed your 

ballot from the end of your driveway; correct? 

A. Yes. 

Q. And you learned today that your vote had been received and 

counted? 

A. Yes.  And it really bothered me.  Because it's my right to 

vote. 

Q. Your children who vote in person could also take your 

ballot to a polling place with them when they vote in person? 

A. Why -- why would I vote early?  We can no longer give it to 

somebody else.  You have to do it in person.  

Q. Your children usually work weekdays instead of Saturdays? 

A. Yes. 

Q. So your adult children could mail your ballot for you on a 

Saturday? 

A. I don't like to impose on them.  I'm very self-sufficient.  

I do things my way.  You know, I don't like to impose even on 
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my children.  

Q. But your son does help you complete your early ballot? 

A. Yes.  When I have to write something down, naturally, or 

read something.  Because I can't -- I can't even make out your 

face.  I only see through the sides.  I don't see through the 

front.  

Q. You testified about a volunteer coming and asking to 

collect your ballot.  

A. Yes.  That was before.  They didn't come this -- for our 

general election, no. 

Q. The volunteer did not identify themselves? 

A. Yes, they did.  But I had already given my vote to my 

neighbor, who I trust.  I've known her for 17 years. 

Q. What is your neighbor's name? 

A. Carmen. 

Q. Her last name is Arias? 

A. Yes. 

Q. How did the volunteer identify themselves? 

A. They had their IDs.  

Q. Do you remember what the ID said? 

A. No, I don't. 

Q. Were they wearing identification? 

A. If they were, I didn't see them.  I just said, you know, it 

had already been tooken. 

Q. How long have you been registered to vote at your current 
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address? 

A. About 18 years. 

MS. AGNE:  Stacy, if we could bring up Impeachment 

Exhibit 69, please.

I'm sorry, Your Honor.  Is that on the screen in front 

of the witness?

BY MS. AGNE:  

Q. Ms. Ruiz, do you see an exhibit on the screen in front of 

you? 

A. Yes, but I can't see it.  I mean, I know there's something 

there, but I can't see.

MS. AGNE:  Your Honor, may I approach the witness with 

a copy?  

THE COURT:  Yes. 

THE WITNESS:  I still can't see it.

BY MS. AGNE:  

Q. Are you able to hold it closer to your face to possibly 

identify -- 

A. No.  Not even this way.  I can't -- all it looks like is 

nothing but scribbles and black lines.

MS. AGNE:  Stacy, if we could go to page 2 of 

Impeachment Exhibit 69.

BY MS. AGNE:  

Q. And, Ms. Ruiz, that page in front of you appears to have 

your name near the top.  Can you make out your name?  
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A. No. 

Q. This is a -- I'll represent for you and for the record that 

this is a voter registration form --

A. Uh-huh. 

Q. -- that has your name on the top.  

Would you have any reason to disagree with that 

statement?  

A. I don't know what it says.  

Q. It's a voter registration form reading Nellie Ruiz at 2057 

West Roeser Road in Phoenix, and that's your address?  

A. That's my address, yes, but I can't see it. 

Q. I'm going to ask you to turn to page 1 of that document.  

And I realize you can't make out the text, but it's the front 

page of the document.  

A. Uh-huh. 

Q. And at the top, it says a registrant detail for Nellie Ruiz 

Gomez.  On the screen in front of you, it's enlarged a bit, I 

believe.  

A. I still can't -- 

Q. Make it out?  Okay.  

A. Uh-huh. 

Q. This has a registration date for you of March 15th, 2010, 

at your current address.  Would you have any reason to disagree 

that that's the date you registered to vote at that address?  

A. Probably. 
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Q. Does that sound correct to you? 

A. Yes. 

Q. And then underneath, it shows a voter record having you 

voting in the general elections in 2012, 2014, and 2016.  

A. Uh-huh. 

Q. And you voted early.  

A. Uh-huh. 

Q. Is that correct?  

A. Yes. 

Q. Is there a reason you didn't vote in 2010? 

A. I don't remember.  I've been in and out of the hospital a 

few times.  If I didn't vote, it was on account of that.

MS. AGNE:  Your Honor, I'd like to offer Impeachment 

Exhibit 69 as Exhibit 584.  

THE COURT:  Any objection?  

MS. CALLAIS:  Your Honor, we're just going to object 

to this.  We have not seen this before now and have no 

foundation for the record at all.  I mean, Ms. Ruiz can't even 

read it, so... 

THE COURT:  Okay.  The objection is lack of 

foundation?  

MS. AGNE:  Your Honor, the witness did testify that 

the record was -- 

THE COURT:  Hang on a second.  

Is your objection lack of foundation?  
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MS. CALLAIS:  And, I mean, we didn't receive it 

before.  It's a late disclosure.  And, I mean, it's a hearsay 

document, so... 

THE COURT:  Okay.  

MS. AGNE:  Your Honor, it is an impeachment exhibit 

because she originally testified that she had been registered 

at her current address for 18 years and that this shows 

differently.  It will also be supported by a declaration 

from -- it is also supported, excuse me, in the electronic 

format by a declaration from Eric Spencer attesting to its 

accuracy, and he will be testifying.  The witness testified to 

her course of conduct as a voter, and the voter registration 

record is representative of that.  

THE COURT:  So I think her lack of foundation is 

authentication.  

Is that what you're saying?  

MS. CALLAIS:  Yes, Your Honor.  It hasn't been 

authenticated, but it's also -- I mean, it's a hearsay document 

and it's been disclosed late. 

THE COURT:  Okay.  

MS. CALLAIS:  I'm not actually sure that her 

testimony -- 

THE COURT:  Hang on a second.  

Why isn't this hearsay?  

MS. AGNE:  Your Honor, Eric Spencer has a declaration 
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that's currently up on the screen attesting to its 

authenticity.  I believe it's also a record that we can inquire 

into specific instances of conduct of the voter to impeach her 

prior testimony. 

THE COURT:  Let me see.  

Okay.  Looks like there's a hearsay exception.  

Wouldn't this be a public record?  

MS. CALLAIS:  Your Honor, first off, I've never seen 

this declaration before either, so -- I haven't even had a 

chance to review this, so... 

THE COURT:  All right.  

MS. AGNE:  Your Honor, we believe it meets exceptions 

to the hearsay rule, and it was an impeachment exhibit 

introduced per the proper procedure for those exhibits.  Eric 

Spencer will testify and can affirm the authenticity of his 

declaration, which says in paragraph 3 that this is a true and 

accurate copy of the registration and voting history 

information for this voter.  

MS. CALLAIS:  Your Honor, we think we could certainly 

reach some sort of stipulation about voter records, but this is 

the first time that we've seen this, and it's been sprung upon 

us.  We're happy to resolve this at a later moment when we've 

had a chance to review the documents.  

THE COURT:  Okay.  I'll give you a chance to review 

them.  
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I'll delay my ruling on this till after they've had a 

chance to review it, and they can raise whatever objections 

they'd like to raise after they've had a chance to look at it. 

MS. CALLAIS:  Thank you, Your Honor. 

THE COURT:  All right. 

MS. AGNE:  Thank you, Your Honor.  

May I have a moment to confer?  

THE COURT:  Yes. 

MS. AGNE:  Thank you.

BY MS. AGNE:  

Q. Ms. Ruiz, are you aware that your son could drop off your 

ballot when he votes in person at a polling place? 

A. No. 

Q. And he lives with you; correct? 

A. Yes.  So does my daughter-in-law, his wife. 

Q. And those are the two adults that reside with you in your 

residence? 

A. Yes. 

Q. Both family members? 

A. Uh-huh.

MS. AGNE:  No further questions, Your Honor.  

THE COURT:  All right.  Redirect?  

MS. CALLAIS:  No redirect, Your Honor.  

THE COURT:  Okay.  Can she be excused?  

MS. CALLAIS:  She can.  
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May I have permission, Your Honor, to approach to help 

Ms. Ruiz?  

THE COURT:  Yes.  

Ma'am, you're excused.  Thank you for coming.  

THE WITNESS:  Okay.  

(Witness excused.) 

THE WITNESS:  Do I leave this here or -- 

THE COURT:  Yeah, just leave that there.  

MR. SPIVA:  Your Honor, the next witness, Ms. Callais 

is going to be questioning as well.  If it's all right, I'll 

approach and I can help this witness. 

THE COURT:  Okay.

Plaintiffs may call their next witness.  

MS. CALLAIS:  Your Honor, plaintiffs call Delilah 

Correa.  

THE COURT:  Ms. Correa, come up, please, and be sworn. 

DELILAH LOUISE CORREA,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MS. CALLAIS:

Q. Hi, Ms. Correa.  Can you please state your name for the 

Court.  

A. Delilah Louise Correa. 

Q. Where do you live, Ms. Correa? 
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A. 1515 South Yale Street, Flagstaff, Arizona. 

Q. And how long have you lived there? 

A. A year. 

Q. And where did you live before that, Ms. Correa? 

A. The Ridge at Clear Creek, also in Flagstaff. 

Q. And about how long did you live at The Ridge? 

A. About a year. 

Q. Is that an apartment complex? 

A. Yes. 

Q. And where did you live before you lived at The Ridge? 

A. Woodlands Village in Flagstaff. 

Q. And is that also an apartment complex in Flagstaff? 

A. Yes. 

Q. And about how long were you at Woodlands Village? 

A. Two years. 

Q. And where were you before you were at Woodlands Village? 

A. California. 

Q. So what brought you to Arizona, Ms. Correa? 

A. School and the scenery. 

Q. And where do you go to school? 

A. Northern Arizona University. 

Q. And what are you studying? 

A. Biology with wildlife rehabilitation emphasis. 

Q. Ms. Correa, do you also work as well as go to school? 

A. Yes.  I have three jobs. 
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Q. And on those jobs, are those salaried jobs or shift work? 

A. Shift. 

Q. And, Ms. Correa, you've moved about three times in the last 

four years.  Why is that? 

A. Rent just keeps getting higher. 

Q. Ms. Correa, are you also registered to vote in Arizona? 

A. Yes. 

Q. And when did you register to vote? 

A. March 2016. 

Q. Where did you register to vote at? 

A. Coconino County at the DMV. 

Q. Did you register at a particular location? 

A. Yes, the DMV. 

Q. And did you receive a receipt that indicated you were -- 

your voter registration was -- 

A. Yes. 

Q. -- complete?  

And why did you register to vote? 

A. Because I wanted to be a part of this election and voice my 

opinion on the candidates that were running against each other. 

Q. And why was it important for you to voice that opinion? 

A. Well, as a Hispanic woman, I wanted to make sure that our 

country wasn't represented by a man who can talk so little 

about women and Hispanics.  It just affected me in a way where 

my family -- it just hit close to home because a lot of my 
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friends and family were under the DACA plan and were going to 

school for that and were going to graduate.  And my family came 

over from Mexico to start a life here.  And just to hear the 

things that Trump said about them was just -- it just hit me. 

Q. And did you attempt to vote in the 2016 general election? 

A. Yes. 

Q. And did you try to vote in person or by mail? 

A. In person. 

Q. And how did you learn where you needed to vote? 

A. I was sent a link on -- by a friend.  It was a Facebook 

link.  And it -- you just had to enter your address.  So I 

didn't think Facebook was a legitimate place to find it, so I 

did go onto a government website to look up where I would be 

going.  And they were two completely different addresses. 

Q. And do you remember what government website it was? 

A. No. 

Q. So because they were two different addresses, which address 

did you decide to go to? 

A. The government one. 

Q. And, Ms. Correa, did you also attempt to call the county 

recorder's office to confirm the address? 

A. I did.  And I didn't want to sit through all the buttons 

and everything, so I just assumed that it was the government 

issue -- that it was going to give me the same information 

since it was a government site.  So I decided just... 
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Q. So you decided to go -- 

A. To just the government one. 

Q. Ms. Correa, did you -- after you learned where you needed 

to go vote, did you attempt to vote on Election Day? 

A. Yes. 

Q. And did you have to take time off of work to go vote? 

A. Yes.  I had to switch a couple shifts around. 

Q. And can you just tell me what happened when you went to 

vote.  

A. So the address, I put it in my GPS, started driving.  

The -- they sent me to a preschool, and the preschool was not 

accessible by the main road.  You had to go through a 

residential area.  And I didn't know the area very well.  So 

when I finally got to the entrance, there was construction 

going on.  And I drive a little Scion IQ, so off-roading with 

that little car isn't ideal.  

So I finally just drove through the dirt pavement and 

got in.  Once I got in, there was enough parking.  That wasn't 

an issue.  And the preschool, there was about five people 

waiting in line, and -- in a little hallway to a table filled 

with about three women.  

Q. And so, Ms. Correa, did you then get in line? 

A. Yes. 

Q. And so what happened after you got in line? 

A. I -- when it was finally my turn, I gave my ID to the 
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woman, and she sent me along to the woman at the end of the 

table.  

Q. And when you say -- just so it's clear, Ms. Correa, when 

you say, "When it was finally my turn," what are you -- 

A. Oh, to give her my information, my ID. 

Q. And what happened after you gave her your ID? 

A. She sent -- told me to go to the woman at the end.  She 

checked me in and sent me to the woman with the ballots. 

Q. And what happened when you got to the woman with the 

ballots? 

A. She gave me a flyer, yeah, a flyer on how to vote.  And 

then she also gave me the actual ballot. 

Q. And then after you received your ballot, where did you go 

next? 

A. She sent me -- or I started walking away, but then she 

called me back and told me to go to a kidney-shaped table. 

Q. And when you started walking away, where did you start 

walking towards? 

A. The ballot box. 

Q. And so the kidney-shaped table that you just described, was 

that different from where the ballot boxes were located? 

A. Yes. 

Q. And so did you walk over to the kidney-shaped table? 

A. Correct. 

Q. And what happened when you got over there? 

Case 2:16-cv-01065-DLR   Document 377   Filed 10/04/17   Page 117 of 255  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1001 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DELILAH LOUISE CORREA - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

118

A. There were people sitting at the table.  And there was one 

man in the divot of the table just collecting the ballots and 

giving direction. 

Q. And did you interact with him? 

A. Yes.  He told me what to fill out on the pamphlet or on the 

ballot.  And I filled it out and put it in an envelope, sealed 

it, gave it to him.  He then gave me a sticker.  I kept the 

tear-off part of the ballot. 

Q. And what did the tear-off part of the ballot say? 

A. It was to track my vote. 

Q. And then what happened after you received the tear-off part 

of the ballot?  

A. I got a sticker and went home. 

Q. Ms. Correa, did you, in fact, track your vote? 

A. No. 

Q. Why not? 

A. Because I didn't think I needed to.  I thought it was just 

to see where it was in -- for example, like a food delivery.  

You can track where the person is before you get your food.  I 

just thought it was -- 

Q. The Grubhub of voting? 

A. Yeah, exactly.  Just to see where it is. 

Q. So, Ms. Correa, at any point when you were at the 

kidney-shaped table, did anyone explain to you that you were 

filling out a provisional ballot? 

Case 2:16-cv-01065-DLR   Document 377   Filed 10/04/17   Page 118 of 255  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1002 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DELILAH LOUISE CORREA - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

119

A. No. 

Q. And did anyone explain to you when you were at the 

kidney-shaped table that you were at that table because you 

were voting in the wrong precinct? 

A. No. 

Q. Did anyone tell you that there was -- that your vote would 

not count if you cast it provisionally? 

A. No. 

Q. And at any point at the kidney-shaped table or otherwise, 

did someone direct you to a different polling location? 

A. No. 

Q. And did you see any signs at the polling location that you 

were at that indicated that you needed to vote in the right 

location? 

A. No. 

Q. Ms. Correa, did you later learn that you had voted in the 

wrong precinct? 

A. Yes. 

Q. And did you also learn that your vote in that election was 

not counted? 

A. Yes. 

Q. How did that make you feel, Ms. Correa? 

A. I felt a little disappointed and frustrated at the fact 

that I had to take time off of work, and that I did want to be 

part of this -- I did want a voice and be part of this 
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election, but it didn't count.  

Q. And, Ms. Correa, if you had been told that you were in the 

wrong precinct, would you have had the opportunity to -- or 

ability to go to another location? 

A. Definitely. 

MS. CALLAIS:  No further questions.  

THE COURT:  Okay.  Cross-examination.

CROSS-EXAMINATION

BY MS. KARLSON:

Q. Good afternoon, Ms. Correa.  My name is Kara Karlson.  I'm 

one of the attorneys representing the State of Arizona.  

You know that you have to be registered to vote in 

order to cast a ballot in Arizona; correct? 

A. Yes. 

Q. And you know that where -- who you get to vote for is based 

on where you live; right? 

A. Yes. 

Q. So, for example, someone who lives in California can't vote 

for Senator John McCain, and someone who lives in Flagstaff 

can't vote for the mayor of Phoenix.  Correct? 

A. Correct. 

Q. The address you provided when you registered in March 2016 

was 997 East Pine Knoll Drive in Flagstaff; is that correct?  

A. Correct. 

Q. And at the time that you registered, you opted into the 
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permanent early voting list; correct? 

A. Correct. 

Q. Did you receive an early ballot in the mail for the 

November 2016 election? 

A. No. 

Q. And was that because you had already moved? 

A. Yes. 

Q. And you hadn't updated your voter registration at that 

point? 

A. I did. 

Q. When did you update your voter registration? 

A. July 2016, because that's when I moved into my new 

apartment complex, which is the 1515. 

Q. So you're saying your voter registration for 1515 was 

updated in July of 2016? 

A. Yes. 

Q. Okay.  

MS. KARLSON:  Your Honor, this is -- I would like to 

mark impeachment -- or I'd like to introduce Impeachment 

Exhibit 70.  And I believe it comes up on the screen?  

May I approach?  

THE COURT:  Yes.

BY MS. KARLSON:

Q. The exhibit on the screen might actually be easier for you 

to read because it has the call-out ability where we can blow 
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it up.  

If you go to page 8 of Exhibit 70 -- excuse me, page 

10.  I'm sorry, page 6.  Last time.  

And if you look in the bottom right-hand corner, this 

is your -- the voter registration record.  It actually says 

that October 20th, 2016, was the day that you updated your 

voter registration.  Do you see that? 

A. Yes.

MS. KARLSON:  Okay.  If you could close that screen 

out.

BY MS. KARLSON:

Q. So does that refresh your recollection at all as to when 

you registered to provide the updated 1515 address?  

A. I -- yes.  But I just thought that -- because I updated my 

address, and I thought that that would automatically switch 

with the voter registration.  But I guess I was wrong.  

Q. And when you say -- and, I'm sorry, I'm just trying to 

clarify.  

A. No, it's okay. 

Q. When you say you updated your address, you mean with the 

post office or -- 

A. The DMV. 

Q. So you changed your -- you provided a new address on your 

driver's license? 

A. Uh-huh. 
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Q. Okay.  And do you recall what government website you went 

to to determine your polling location? 

A. I don't. 

Q. And do you recall what address you used to determine which 

polling location was your correct location? 

A. I put in -- I put in both of the addresses, the 997, and 

then I put the 1515.  But because I already put in the 15 and 

that was what was connected to the DMV, that's why it went to 

15.  Because that was my most current address. 

Q. Okay.  And what identification did you provide to the poll 

worker when you voted at the polling place you went to? 

A. My Arizona driver's license. 

Q. And that had the updated address on it? 

A. It did not. 

Q. It had the old -- your old address? 

A. Old address on it.

MS. KARLSON:  If we can turn to page 8 of Exhibit 

No. 70 -- Impeachment Exhibit 70.  Excuse me.

BY MS. KARLSON:

Q. Now, you see at the bottom half of this exhibit, which says 

"This Section to be Completed by Election Board Worker," did 

you watch the election board worker when they -- when they 

filled this out? 

A. I watched them, but I didn't know what they were filling 

out. 
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Q. And you didn't ask them? 

A. I just thought it was paperwork. 

Q. But you do say that it's -- it shows reason for voting a 

provisional ballot, that -- and the box is checked that the 

voter has been issued an early ballot? 

A. Yeah.  I didn't get an early ballot. 

Q. And did you also see that at the very -- at the bottom 

right-hand corner, there's also a check mark that says "Voted 

Wrong Precinct"? 

A. Yeah.  I was not aware that it was a wrong precinct. 

Q. Other than the 2016 general election, have you voted in any 

other elections in Coconino County? 

A. No. 

Q. And when did you discover that your provisional ballot was 

not counted? 

A. When I was contacted by the lawyers. 

MS. KARLSON:  Okay.  Give me -- excuse me for a 

minute.

We're going to at this time move to admit Impeachment 

Exhibit No. 70 as Exhibit Number -- 

MS. PALMER:  585. 

MS. KARLSON:  585. 

THE COURT:  Any objection?  

MS. CALLAIS:  Your Honor, we're happy to work these 

out at lunch.  This is the first time we've seen these.  We're 
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happy to work out -- 

THE COURT:  Okay. 

MS. CALLAIS:  -- a stipulation with them. 

THE COURT:  If you have any objections, you can raise 

them after lunch. 

MS. CALLAIS:  Okay.  Thank you.  

MS. KARLSON:  That's all my questions for this 

witness, Your Honor.  Thank you. 

THE COURT:  Okay.  Redirect?  

MS. CALLAIS:  No redirect, Your Honor. 

THE COURT:  Okay.  You may step down.  Thank you for 

coming. 

THE WITNESS:  Thank you.  

(Witness excused.) 

THE COURT:  Plaintiffs may call their next witness.  

MR. SPIVA:  Your Honor, plaintiffs' next witness is 

Ms. Marva Gilbreath.  

COURTROOM DEPUTY:  Right up here, ma'am. 

MARVA GILBREATH,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

MR. SPIVA:  Ms. Gilbreath, do you need any help 

getting up on the podium here?  

THE WITNESS:  I think I can make it.  

THE COURT:  Good morning. 
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THE WITNESS:  Good morning.  

THE COURT:  You may proceed. 

MR. SPIVA:  Thank you, Your Honor.

DIRECT EXAMINATION

BY MR. SPIVA:

Q. Good morning, Ms. Gilbreath.  

A. Good morning. 

Q. Can you state your name for the record and spell it, too, 

please.  

A. It's Marva Gilbreath.  Spelled M-a-r-v-a, Gilbreath, 

G-i-l-b-r-e-a-t-h. 

Q. And, Ms. Gilbreath, where do you live? 

A. 5145 East Bowker, B-o-w-k-e-r, Laveen, Arizona. 

Q. And that was -- what was the city you said? 

A. Laveen. 

Q. How long have you lived in Arizona, Ms. Gilbreath? 

A. My 72 years. 

Q. Were you 5 years old when your family moved to Arizona? 

A. Yes. 

Q. So my math is not good, but I'm assuming that that's around 

1945? 

A. Yes. 

Q. All right.  And what brought your family to Arizona? 

A. Well, my father moved here because of his health. 

Q. And just for the record, Ms. Gilbreath, you are 
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African-American? 

A. Yes. 

Q. Can you describe what it was like growing up in Phoenix 

or -- when you first moved here, did your family move to 

Phoenix? 

A. Yes. 

Q. Okay.  Can you describe what it was like growing up in 

Phoenix as an African-American in those days? 

A. Well, it wasn't too bad.  It was -- are you referring 

whether it was prejudice or -- as a child, it was -- there was 

some prejudice here.  

Q. What about in terms of like segregation, movie theaters, 

that type of thing? 

A. Okay.  When we went to the movie -- they had a Fox Theatre 

here, and we could only sit in the balcony.  We couldn't sit in 

the level, the ground floor.  And then we couldn't eat at the 

counter, you know, the -- like Newberry's counter where they 

serve food.  

Q. And what about kind of moving forward into the -- like the 

1960s in Phoenix.  Were you a young adult in the 1960s? 

A. Yes, uh-huh. 

Q. And what were things like then in terms of segregation and 

lunch counters and the like? 

A. Well, you could -- I believe you could -- well, you 

couldn't eat at -- it was still the same way because I had a 

Case 2:16-cv-01065-DLR   Document 377   Filed 10/04/17   Page 127 of 255  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1011 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MARVA GILBREATH - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

128

job when I was about -- about that age in my 20s, and I 

couldn't eat at the counter.  

Q. Was there a time when people at a lunch counter didn't know 

that you were African-American and you were able to eat there, 

but then later they found out and that changed? 

A. Yes.  I invited one of my friends to eat with me, and she 

was very dark.  So when I -- we went to lunch, they went and 

told my supervisor that I couldn't come back anymore because 

they realized I was black then. 

Q. Do you suffer any health issues now, Ms. Gilbreath? 

A. Yes. 

Q. Does that cause you any difficulty in walking? 

A. Right now, I have arthritis and sometimes it's better.  

Other times, you know, sometimes I have a hard time walking 

versus other times and so -- and standing. 

Q. I want to focus for a minute on the 2014 time period, 

around the time of the general election in 2014.  

First, where were you living in November of 2014? 

A. 1408 East Fremont, Phoenix.  And that was -- it was a 

two-story home, so I was -- when you entered, you have to 

either go downstairs or upstairs.  So it was pretty hard to 

maneuver there.  Then if I go out in the backyard, I had to go 

up some stairs, so... 

Q. Where was your mail -- you know, where was your mailbox or 

the place where you could mail something at that house? 
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A. Well, they had it located in -- oh, about two blocks, 

maybe, at that time, from where I lived. 

Q. So it wasn't like right on your property? 

A. No. 

Q. And given your difficulties walking, did you have -- was 

there any -- did you have any difficulties getting to the 

mailbox? 

A. Not when I was driving.  But -- not -- it was just -- at 

that time, I was -- 2014, I -- my daughter was living with me, 

and I had registered to vote by mail.  So I was in the process 

of just trying to make a decision as to whether I was going to 

move.  And my daughter was sick at that time, too, so I just 

had a lot of personal things going on as well in my family. 

Q. And you said that your daughter was living with you in 

November of 2014? 

A. Yes. 

Q. Okay.  And did you vote in the general election in 2014? 

A. Yes, I did. 

Q. How did you vote?  

A. We had a friend that was working in the elections with 

the -- supporting someone that was running for office.  And she 

took our ballots in.  She even took my daughter's in, because 

my daughter has bad knees too.  And so she's waiting to have 

surgery too. 

Q. So let me just make sure I understand.  At that time 
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period, your daughter was -- had health issues as well? 

A. Yes, yes. 

Q. Okay.  

A. Uh-huh. 

Q. And so I take it, first of all, you voted by mail in the 

general election in 2014? 

A. Yes. 

Q. Okay.  And you gave your ballot to, you said, someone who 

came and took it.  Who was that person? 

A. It was a friend of the family's. 

Q. Okay.  

A. But at that time we were -- you know, had communication 

with her.  

Q. Was she working for some kind of campaign or something? 

A. Yes. 

Q. And was she a relative? 

A. No. 

Q. Why didn't you just take your ballot to the mailbox in 

November 2014? 

A. Because I was late and it wouldn't get there in time.  And 

we had needed to -- well, I wanted my vote to count.  So, and 

she had offered to take it for us, so we let her take it. 

Q. And why -- I think you answered this, but I just want to 

make sure it's clear.  Why couldn't you have your daughter take 

the ballot for you at that time? 
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A. She has two -- at that time, she was trying to get her 

knees -- she has two bad knees and she needs knee replacements.  

And so she was going through different procedures to try to 

eliminate surgery, but -- and pain, but it just didn't work.  

It doesn't work. 

Q. You mentioned that you drove at one point.  Do you still 

drive now? 

A. Yes, I drive, uh-huh. 

Q. Okay.  Do you drive regularly or less frequently than you 

used to? 

A. Less frequently.  Uh-huh.  My children don't want me to 

drive as much, so they try to step in when they can.  But, of 

course, they can't all the time, so... 

Q. Your Honor's indulgence, as the son of a father who drove 

long after he should have, listen to your children, please.  

But is that -- is that connected to the health issues?  

Is that why you're driving less frequently? 

A. Yes.  My reactions are a little slower.  And I still have 

health -- right now, I have a health issue as well that I have 

to make a decision on whether to have surgery or not.  So I 

have some things going on right now even. 

Q. Did you have any concerns about giving your ballot to the 

friend that you gave it to in 2014? 

A. No.  She was very -- had a lot of integrity.  She was a 

very decent person, very nice person. 
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Q. And was she volunteering for a Democratic candidate at that 

time? 

A. Yes. 

Q. And she was collecting ballots as part of that effort? 

A. You know, I'm not sure because I think she was doing it 

more or less because she knew my condition, you know, as far as 

she's been to the house and she saw how I would go up the 

stairs and things like that.  So she was -- she knew my 

condition and the things that we were going through, so she 

offered.  

Q. I meant to ask you at the beginning, Ms. Gilbreath, are you 

a Democrat? 

A. Yes. 

Q. And are you a longtime voter? 

A. Yes. 

Q. Now, you moved from that residence, the residence you were 

living in in 2014; is that right? 

A. Correct. 

Q. Okay.  And did you move to the residence that you mentioned 

at the beginning?  Is that your current residence? 

A. Yes, it is. 

Q. Okay.  When did you move? 

A. Beg your pardon?  I didn't -- 

Q. When did you move?  When did you move from the -- 

A. It's been over a year, around -- about over a year, in the 
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summer. 

Q. Okay.  Did you vote in the 2016 general election? 

A. No, I didn't. 

Q. Why not?  

A. Because I was a little confused on where to go.  I was in 

the process of moving.  And I did a lot of the work myself as 

far as packing, and I was tired, and I didn't know where the 

voting place was.  So I was -- I didn't know whether to go back 

to where I was -- you know, to drop -- I was late in turning in 

the ballots, you know, as far as sending it in so it would get 

there in time.  And I wanted my vote to count, so -- and I 

just -- and I didn't know what to do.  I didn't have anyone to 

call, and so... 

Q. So am I understanding correctly that you're on the 

permanent early voting list?  Do you get -- 

A. Yes.  Yes, I am. 

Q. And you mentioned that you were late in returning your 

ballot.  Why was it that you were late in 2016? 

A. Well, in the process of moving, too, I didn't have a key to 

the mailbox.  There was just a lot of things going on, you 

know.  And I was pretty tired, frustrated.  And I had some 

things happen during the initial move that -- misunderstandings 

with the realtor and things like that, so I was kind of in 

between the house.  I was living with my daughter.  Just a lot 

of things going on.  She had moved back to her house, and then 
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I was living with her.  I didn't have a key to the mailbox.  

And it was just a lot of things going on. 

Q. Because of that confusion with the lease and the like, did 

you essentially have to move twice in that time period in 2016? 

A. Well, no, not really.  What happened, I had to sell my 

house to move.  And so in the process of selling one house and 

moving into another one, I was having some difficulty with the 

person I was buying the house from.  They were not very nice.  

And I was in the process of even canceling buying the house 

because of that.  

So it was just a lot of confusion going on, and I 

just -- it was -- I didn't know anyone to call and so I just 

didn't get it in. 

Q. Okay.  Did the person who had carried your ballot for you 

in 2014, did she offer to carry it in again in the general 

election in 2016? 

A. No.  I had -- we had lost communication.  She was not -- we 

were not -- she had -- was -- had gone a different direction.  

You know how you're real good friends, and then she had moved 

on with her life and was doing other things, so... 

Q. Were you aware in the period of the general election in 

2016 that it was no longer legal for a nonrelative to carry 

your ballot for you? 

A. No, I wasn't. 

Q. And why didn't you get your daughter to take your ballot 
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for you in 2016? 

A. Well, she still had health issues, you know.  And I only 

have one daughter here.  My other -- I have two daughters and a 

son.  My son was incarcerated, and my other daughter was living 

in Michigan.  And my -- and the one that lived here, she still 

has health issues.  She has -- went through cancer surgery, so 

it's been kind of tough. 

Q. And when you made the move -- I figured you ultimately got 

everything straightened out and you made the move to the house 

you were buying after you sold your house? 

A. Yes. 

Q. When you made the move, did you move closer or further away 

from the daughter that lives here? 

A. Farther.  Much farther. 

Q. And I just want to make sure it's clear, Ms. Gilbreath.  

Did you actually get a mail-in ballot for the 2016 election?  

Did you actually receive one? 

A. I did, yes. 

Q. Did you ever fill it out? 

A. Yes, I did. 

Q. Okay.  And if a ballot -- if someone had offered to take 

that ballot for you to either a polling place or a recorder's 

office, would that have assisted you and made it possible for 

you to vote in 2016? 

A. Yes.  I would have -- it would have made a difference with 
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me. 

MR. SPIVA:  Thank you very much. 

THE WITNESS:  Oh, thank you.  Okay.  

THE COURT:  Cross.

CROSS-EXAMINATION

BY MS. AGNE:  

Q. Good afternoon, Ms. Gilbreath.  I represent the intervenor 

defendants.  My name is Sara Agne.  I'm going to ask you a few 

questions on cross-examination today.  

How long have you lived in your current neighborhood? 

A. For over a year. 

Q. And is that a relatively new build neighborhood? 

A. Yes. 

Q. And you described a mailbox with a key? 

A. Yes. 

Q. That's a secure cluster box for your use in your 

neighborhood? 

A. It's a mailbox -- would you repeat that, please?  

Q. It's a secure cluster mailbox? 

A. Yes. 

Q. And so only you and the mailman have keys to that mailbox? 

A. Yes.  At that time, yes.  

Q. And how do you -- 

A. Could I rephrase that?  At the time that I moved in there, 

I was having some difficulty moving in.  And I wasn't really -- 
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when I first moved in, I was just staying there at night 

because the sale wasn't final.  So we were kind of in a -- 

waiting for some -- for more information or for some papers to 

go through before I could finalize everything.  

So it was kind of like a little confusion with the 

real estate person.  Legal things.  

Q. And that was in summer of 2016? 

A. Yes. 

Q. So before the 2016 primary election in August? 

A. Yes. 

Q. And before the November 2016 general election? 

A. Yes. 

Q. And you received early ballots for both of those elections?  

A. Yes. 

Q. Via your mailbox? 

A. Yes. 

Q. And how do you get to your mailbox to pick up your mail? 

A. I usually drive. 

Q. So you drive to the cluster mailbox? 

A. Yes. 

Q. And then to mail outgoing mail, do you drive to the mailbox 

as well? 

A. Yes. 

Q. Do you walk anywhere in your neighborhood? 

A. Not now.  I have at one time, but it's -- in the last 
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years, I haven't because of my health.  You know, because of 

the arthritis -- I have arthritis. 

Q. Do you have anyone residing with you in your residence? 

A. At the present time, I do.  

Q. And who is -- 

A. You mean right now?  

Q. Yes.  

A. Okay.  My daughter just moved here from Michigan.  She's 

been here about three or four months.  

Q. And so you have your daughter residing at home with you? 

A. Actually, she's -- she -- her things are there, but she's 

in a place where she's taking care of someone so she doesn't 

live there.  She lives in Tempe. 

Q. How old is your daughter? 

A. 41. 

Q. Do you have other family in town? 

A. Yes.  My other -- my daughter that's 58, and she's the 

oldest, and she lives about 20, 25 minutes from me.  And I have 

my grandson living with me, and he's 20.  

Q. Your grandson currently lives with you? 

A. Yes.  He's 20. 

Q. And did he move in with you last summer? 

A. No.  They just -- he came from Michigan with his mother 

about -- when they moved here.  They -- he grew up in Michigan. 

Q. When did they move here? 
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A. About three or four months ago.  He came a month before 

her, so they haven't been here long. 

Q. And your 58-year-old daughter has lived about 25 minutes 

away? 

A. Correct. 

Q. For years? 

A. No.  Okay.  She lived with me in 2014, when I moved to the 

house that I'm in now.  She also had already moved to her 

house, which is 1901 East Caldwell, which is right now 25 

minutes, 20 to 25 minutes from me.  

Q. So your daughter lived with you in your prior residence 

until summer of 2016, when you moved into your current 

residence? 

A. Correct.  Close to that time, because she was just moving 

into her house.  She had just moved into her house before I 

moved.  Because she stayed with me, and then she moved -- her 

house was burnt and so she had to -- she had it rented out -- 

if you want the details, she had it rented out and she was 

staying with me, and then the renters she had burned the house. 

Q. I'm sorry to hear that.  

A. Okay.  And then so she was in the process -- she moved back 

to her house.  And when I moved, I was caught between her house 

and my house -- and the new house I was buying, and I was 

staying there at night and living with her in the day.  It's 

kind of confusing.  
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Q. And your address is 5145 West Bowker Street? 

A. Yes. 

Q. In Laveen --

A. Yes. 

Q. -- Arizona? 

A. Yes. 

Q. How did you get to court today? 

A. Driver. 

Q. You drove yourself or -- 

A. No.  One of the -- I had a -- someone pick me up. 

Q. Counsel? 

A. Beg your pardon?  

Q. Counsel picked you up? 

A. No.  It was a service that picked me up. 

Q. Okay.  Do you often hire a service to drive? 

A. No.  I just -- no.  I'm trying to get my grandson, when 

he's available. 

Q. So your grandson gives you a ride from time to time? 

A. Time to time.  Not -- he's working, so I can't depend on 

him. 

Q. In 2014, when you gave your ballot to your friend, that was 

convenient to do so? 

A. Very convenient. 

Q. You could have gotten a ride from a family member in 2014 

to mail your ballot? 
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A. Well, I was -- my daughter was living with me and she -- we 

mailed both of our ballots.  She's having problems walking too.  

She was having -- going to the doctor to get treatments on her 

knees so that she could walk.  She retired from Roosevelt 

School District.  She's a teacher, but at that particular time 

she was having problems with her knees. 

Q. Do you have any other family in town? 

A. Since my daughter moved here, yes. 

Q. Just those three, daughters and your grandson? 

A. Grandson.  I have some other grandchildren.  My other 

daughter -- I have another daughter that died about five years 

ago, and she has five boys, but they're -- they're young, you 

know.  From -- she has five boys.  But -- 

Q. Adults or young adults? 

A. Young adults.  

Q. And those family members could help you return an early 

ballot? 

A. No.  One -- okay.  You know what?  Sometimes families have 

a lot of problems that go on within families.  And after their 

mother died, it's been pretty hard because I've had to pick up 

some responsibilities and -- it's just -- it's just been hard. 

Q. I'm sorry to hear that.  

A. One of my -- my son's grandson found his mother dead, so 

it's just been -- so it's been a lot of things we've been 

dealing with. 
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Q. Very sorry, ma'am.  

A. Yes. 

Q. In Laveen, do you happen to know whether you're in Council 

District 8 for the City of Phoenix? 

A. I don't know.  I haven't had a chance to check a lot of 

things.  I've been sort of dealing with a lot of my health 

issues.  And right now, you know, I'm going through one that I 

have to make a decision on. 

Q. Do you happen to know former Councilman Michael Johnson? 

A. Yes.  I don't know him personally or anything like that, 

but I know of him. 

Q. And he represented the African-American community --

A. Yes. 

Q. -- on the City Council in Phoenix? 

A. Yes. 

Q. Did you happen to know his position on ballot collection? 

A. No.  I don't know any of that. 

Q. And you voted early in the March 2016 presidential 

preference election? 

A. Yes. 

Q. How did you get your ballot mailed? 

A. I probably put it -- went to a mailbox at that time. 

Q. So you mailed your ballot for the most recent election 

which you voted? 

A. Yes.  Not the last -- not the presidential but the one 
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before that. 

Q. Presidential preference election? 

A. Yes.

Q. Okay.  

MS. AGNE:  May I have a moment to confer, Your Honor?  

THE COURT:  Yes.  

MS. AGNE:  Thank you, Your Honor.  No further 

questions on cross.  

THE COURT:  Redirect?  

MR. SPIVA:  Just very briefly.

REDIRECT EXAMINATION

BY MR. SPIVA:

Q. Thank you again for being here, Ms. Gilbreath.  

I just have a couple follow-ups.  I had meant to ask 

you about that cluster -- the set of cluster boxes that you use 

now.  How far away is that from your actual home? 

A. It's -- it's -- well, I live -- it's just -- it's around 

the block.  But I still drive to it. 

Q. Is it fair to say that you kind of -- to get there, you 

need to drive? 

A. No, I could walk, it's just, I have a hard time walking 

sometimes and -- and it just depends on -- so I just drive.  

I'm not -- I used to walk.  But, you know, as you get older and 

then you gain weight and then you have arthritis and I just -- 

so I drive.  I haven't walked there yet. 
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Q. Yeah.  But the box is not right outside your home --

A. No. 

Q. -- I take it?  

You were asked about your daughter from Michigan who 

moved back here.  Is she a home health worker? 

A. Yes.  She's living in with a person in Tempe. 

Q. So she doesn't actually live with you at your residence? 

A. Not really.  

Q. And just for clarity, we hired the service that drove you 

here today; is that right? 

A. Yes. 

Q. Okay.  

MR. SPIVA:  Thank you very much for your testimony.  I 

appreciate it. 

THE COURT:  All right.  Thank you, ma'am.  Thank you 

for coming.  You can step down. 

THE WITNESS:  Thank you. 

(Witness excused.) 

THE COURT:  All right.  Let's take our lunch recess.  

We'll come back at 1:35. 

(Recess taken, 12:32 p.m. to 1:37 p.m.)  

THE COURT:  Plaintiffs may call their next witness.

MR. KAUL:  Your Honor, the plaintiffs call Leonard 

Gorman.  

THE COURT:  Is Mr. Gorman here?  
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THE WITNESS:  Yeah. 

THE COURT:  Mr. Gorman, would you come up here, 

please, and be sworn.  

COURTROOM DEPUTY:  Right up here, sir. 

LEONARD GORMAN,

called as a witness herein by the plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed.

DIRECT EXAMINATION 

BY MR. KAUL:

Q. Good afternoon, Mr. Gorman.  Would you please say your name 

and spell it for the record.  

A. Leonard Gorman.  L-e-o-n-a-r-d, G-o-r-m-a-n.  

Q. And where are you currently employed? 

A. I'm employed by the Navajo Nation government in the Human 

Rights Commission office. 

Q. And what's your position there? 

A. I'm the executive director for the Human Rights Commission. 

Q. And where did you grow up? 

A. I grew up on the Navajo Nation in Chinle and Nazlini area. 

Q. And which part of the state of Arizona is that in? 

A. That's on the Arizona portion of the Navajo Nation. 

Q. What language did you speak growing up? 

A. The Navajo language. 

Q. And did you learn written Navajo? 
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A. I've learned written Navajo.  Yes, I have. 

Q. Did you learn it when you were in school? 

A. Yes.  When I was in school.  

Q. Okay.  When did the language of Navajo start being written? 

A. My understanding is that the language, Navajo language 

was -- started to be written by a Franciscan.  His name is 

Berard Haile.  And he came on to the Navajo Nation in the early 

1900s and started to write the Navajo utilizing the English 

alphabet. 

Q. Did you learn English growing up also? 

A. Yes. 

Q. And where did you learn English? 

A. In grade school. 

Q. Did you speak it at home? 

A. No. 

Q. Just Navajo? 

A. Just Navajo. 

Q. And did you, in the course of growing up in Navajo country, 

get to know lots of other Navajo families? 

A. Not necessarily.  My parents lived in a remote environment, 

and the closest household was probably 150 yards away.  That 

was my grandmother's place. 

Q. And how big is Navajo Nation in terms of miles, square 

miles, if you know? 

A. I've read information stating about 27,000 square miles. 
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Q. And do you know what percentage of that, roughly, is in 

Arizona? 

A. I'd venture to guess about 70 percent.  Large size of the 

Navajo Nation is on the Arizona side. 

Q. And growing up, did you go to Navajo schools?  Or let me 

rephrase it.  

What type of schools did you go to growing up? 

A. I went to a school, grade school, high school, that was run 

by the Bureau of Indian Affairs. 

Q. And where was the school -- say, your grade school located? 

A. It was first located in Chinle.  Then it moved to 

Many Farms, which is north of Chinle. 

Q. And what percentage of your class was Navajo? 

A. A hundred percent. 

Q. And you mentioned you learned written Navajo growing up.  

Did you learn it at home or did you first learn it in school? 

A. I first learned it in school. 

Q. And was that true for other kids in your class?  Do you 

know? 

A. Yes. 

Q. Do you know how long before you started going to school 

written Navajo was taught in schools? 

A. I was not exposed to the written Navajo language until 

fairly in high school.  But it was not taught in my high 

school, but it was -- learned how to read and write the Navajo 
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language in college. 

Q. Sorry.  So you learned in college? 

A. Yes. 

Q. I'm sorry.  So when I said "school," I wasn't specific.  So 

you didn't learn it until college? 

A. Yes. 

Q. Was written Navajo taught in your elementary or high 

schools? 

A. No. 

Q. Okay.  Where did you go to college? 

A. I went to -- I finished off at Arizona State University 

with a bachelor's degree. 

Q. And what was your degree in? 

A. In political science with an emphasis on Indian policy. 

Q. And what did you do after college for work? 

A. I was immediately hired by an Arizona state senator, and I 

worked for him at his office in Window Rock. 

Q. And which state senator was that? 

A. State Senator James Henderson. 

Q. And is he Navajo? 

A. Yes, he's Navajo. 

Q. And what did you do in his office? 

A. I was a policy analyst.  Researched various policies that 

he was interested in that affect Navajo people. 

Q. And where were you based when you were working for him? 
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A. I was based in Window Rock. 

Q. And that, just for the record, is on -- is in Navajo 

Nation; is that right? 

A. It's on the Navajo Nation on the Arizona side. 

Q. All right.  How long did you work for the senator? 

A. I'm roughly saying about maybe two years, three years. 

Q. And what did you do after that? 

A. I transitioned into one of the positions in the office that 

he was also manning.  He was the executive director of the 

Office of Legislative Services at the same time. 

Q. Okay.  And what did you do in that office? 

A. I was a legislative reporter, but that was my title.  But I 

didn't do that kind of work.  I did policy research. 

Q. And how long were you there? 

A. I was there up to 1998, I believe, '99.  I became the 

executive director of that office. 

Q. And what did your duties as executive director of that 

office entail? 

A. The office was specifically established to provide 

administrative research and secretarial services to the 

Navajo Nation Council.  So I was responsible for supervising at 

that time about 20, 25 staff. 

Q. Okay.  And I'll come back to that in a second.  

Just for the record, what's the Navajo Nation Council? 

A. The Navajo Nation Council is the legislature, the 
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policy-making body in the Navajo government. 

Q. And is the Navajo government set up in roughly the same 

sort of comparable fashion to how the Arizona state government 

is set up? 

A. Yes.  We have legislative, executive, and judicial 

branches. 

Q. And as the executive director with 25 staff, what types of 

issues did your -- did you and your staff work on? 

A. We -- essentially, a variety of issues.  At that time, as 

an example, gaming, Arizona gaming and Native American gaming 

was one of the bigger issues.  Sovereign immunity concerns.  

Just a variety of policy issues that affected the Navajo 

people. 

Q. And in the course of that work, did you travel around 

Navajo Nation? 

A. For that position, yes.  When the committees, standing 

committees would conduct hearings at different places across 

the Navajo Nation. 

Q. Did you talk to people from throughout Navajo Nation? 

A. The standing committees, when they did public hearings, 

they would invite members of the public to present testimony 

during their oversight hearings. 

Q. And did you review that testimony --

A. Yes. 

Q. -- or hear it?  
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And in the course of those hearings, were -- the 

people raised issues of all sorts of different types? 

A. Yes. 

Q. All right.  And so how long were you executive director?  

Or what year did you stop being executive director? 

A. I stopped being executive director I believe in 1999, when 

I was recruited to become the chief of staff at the branch. 

Q. The chief of staff of what? 

A. Of the legislative branch. 

Q. Okay.  And how long were you chief of staff? 

A. Up to the early part of 2007. 

Q. And then what about after that? 

A. I took on a private project for about a good year and a 

half. 

Q. Okay.  And then at some point, did you take a job with the 

Navajo Nation Human Rights Commission? 

A. Yes. 

Q. When was that? 

A. I was employed as the executive director for the Navajo 

Nation Human Rights Commission in August of 2008. 

Q. And that's the position you said at the beginning you still 

hold? 

A. Yes. 

Q. Have you been there continuously since 2008? 

A. Yes. 
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Q. And what does the Navajo Human Rights Commission do? 

A. The Navajo Nation Human Rights Commission is charged with 

four areas of responsibilities:  The first is the 

responsibility to conduct public hearings to assess race 

relations between Navajos and non-Navajos; the second area is 

to provide investigative assistance to Navajo individuals that 

file complaints about race discriminations; the third area is 

to provide public education to Navajo citizens about human 

rights issues; and the final one is to interface and interact 

with human rights organizations and entities from the local 

levels, meaning perhaps on the Navajo Nation, in the state, and 

to the national and international level. 

Q. And have you been involved either directly or in an 

oversight capacity in all four of those areas as executive 

director? 

A. Yes. 

Q. And again, has -- in this -- in your position as executive 

director of the Human Rights Commission, have you traveled all 

over Navajo Nation? 

A. Yes. 

Q. You may have been familiar before, but do you -- I think -- 

is part of what you do in your role as executive director 

researching and learning about the voting process? 

A. Yes. 

Q. And are you familiar with the voting process throughout the 
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Navajo Nation? 

A. Yes. 

Q. Has your staff done any election monitoring in Navajo 

Nation? 

A. Yes. 

Q. And does the staff report the results of the monitoring 

back to you? 

A. Yes. 

Q. In the work you've described, have you learned anything 

about turnout among Navajo people, voter turnout? 

A. Yes. 

Q. Okay.  What did you learn? 

A. We've -- we're concentrating at the moment on certain 

sections on the Navajo Nation.  You must keep in mind that my 

staff is very small.  I only have seven individuals in my 

office.  

And we are assessing voter participation across the 

Navajo Nation, in New Mexico, Arizona, and Utah.  And 

principally, we're concentrating at the moment on the Utah side 

of the Navajo Nation on voter participation and voter 

participation -- voter registration. 

Q. And have you made any -- have you drawn any conclusions 

about what level of turnout there is in Navajo Nation or how it 

compares to other groups? 

A. There are -- 
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MR. AHLER:  Objection.  Foundation.  I don't know the 

foundation for knowing about turnout of other groups has been 

laid. 

THE COURT:  Lay a little foundation for that question.  

BY MR. KAUL:

Q. Actually, let me cover a different area and I'll come back 

to this.  

In the -- in the course of your work on the Human 

Rights Commission, did you get involved in the redistricting 

process in Arizona in 2011? 

A. Yes. 

Q. And that's the Arizona Independent Redistricting 

Commission? 

A. Yes. 

Q. Can you describe what it is you did with the commission? 

A. My office -- at least I did -- I have had the opportunity 

to represent the Navajo Nation in both 2001 and 2011 

redistricting activities in Arizona.  And my office has the 

responsibility to draw up redistricting maps utilizing the 

Maptitude software, in which my responsibility is to enhance 

Navajo voter participation by illustrating on maps, providing 

for specific threshold numbers on the number of Native American 

voting age population in order to arrive at majority-minority 

districts. 

Q. And let's just sort of step back for a second. 
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So what was your -- what was the purpose of your 

being -- working with the commission?  What was your goal in 

working with the commission? 

A. It was just simply to enhance Navajo voter participation 

and turnout in the districts that are drawn. 

Q. And how did you interact with the commissioners, if you 

did? 

A. I attended as many of their meetings as I can.  And my 

interaction with the commission was to present what my office 

and the Navajo Nation believe was the best representative of 

how Navajos would achieve the opportunity to elect a candidate 

of their choice in that particular majority-minority district. 

Q. And did you speak directly with the commissioners? 

A. Yes.  And testimony when there was public forums.

Q. So you -- just to make sure I'm getting the full scope, you 

testified, you said, in public forums? 

A. Yes. 

Q. And did you also speak with the commissioners individually 

or on the side, or was it always in testimony? 

A. It was always in testimony. 

Q. Okay.  And were you advocating for particular maps? 

A. Yes. 

Q. Okay.  And how were those maps prepared again? 

A. You have to go back a little bit in the preparation of the 

maps.  
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We acquired the 2010 census through the Maptitude 

software.  

Q. And just for the record, what is Maptitude software? 

A. Maptitude software is one of the computer softwares to draw 

redistricting maps.  There are multiple software that does 

that, but we utilize Maptitude. 

Q. And when you say "we" utilize it, who is actually using the 

software? 

A. I was the one that was running the software. 

Q. And so you were preparing maps to present to the 

Redistricting Commission? 

A. Yes.  Not only the Redistricting Commission, but I had to 

go through the process of the -- approval process in the Navajo 

Nation government before I came to the Redistricting Commission 

meetings. 

Q. Okay.  And so you said the goal, I think, was to have the 

ability to have the Navajo elect a representative of their 

choice.  To meet that goal, were there certain criteria that 

you were hoping to accomplish with the map? 

A. Yes. 

Q. Okay.  What were those? 

A. There are several redistricting principles that we have to 

comply with, such as the community of interest, contiguity, 

compactness.  Those are just a general -- our redistricting 

principles.  One man, one vote.  
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And in our particular effort, in order to achieve 

majority-minority district, we've established a threshold of 

62 percent of Native American voting age population in that 

particular district and we would make the effort to achieve 

that in designing the legislative or -- particularly the 

legislative districts. 

Q. And if you were looking for a majority-minority district, 

why not 50.1 percent? 

A. In 2001, it was clearly established in the court on the 

New Mexico side of the Navajo Nation that 51 percent 

Native American district is insufficient amount to ensure that 

the Native American majority in that district can elect the 

candidate of their choice because of the socioeconomic factors 

that disparately impact Native American communities.

Q. So did you, in the course of doing that work, make 

observations about the rate at which Navajo voters turn out as 

compared to other voters in those same districts?

A. Yes.  

Q. And what conclusions did you draw? 

A. I presented to the -- both the Arizona Redistricting 

Commission -- Arizona Independent Redistricting Commission and 

the New Mexico State Legislature that if you take 100 

Native American voting age population in any location on the 

Navajo Nation, you immediately take 20 off the top.  That 20 

represents individuals that simply do not vote.  They're not 
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registered to vote anywhere.  

So you're left with 80 Native American voting age 

population.  You take 20 off the top again off of that 80, 

you're left with 60.  And that 60 -- the 20 making the 60 

Native American voting age population is representative of 

those voters that get confused at the time that they come to 

the polling places.  

THE COURT:  Let me see if I understand.  Are you 

saying there's 20 who aren't going to register; they're 

automatically just not counted?  

THE WITNESS:  Yes. 

THE COURT:  And then there's 20 you lose based on 

confusion?  

THE WITNESS:  Yes. 

THE COURT:  Okay.  

THE WITNESS:  And then the next layer is another 15 to 

20 that, although they may be registered to vote and may have 

voted in the past, based on the condition on the day of the 

election, they may not have the ability to go to the polling 

places due to the weather, lack of transportation, no funds for 

paying for gas.  

So really, when we made the presentations to the 

Independent Redistricting Commission and the New Mexico 

Legislature, we noted it that for sure 35 percent -- 35 of the 

Native American voting age population of the 100, you can 
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really depend on participating in voting.  35 to 40 of them 

will be able to do that.  And the rest, you know, as I've 

explained, either they are not registered to vote, they don't 

want to vote, or have a difficult time participating in voting.  

BY MR. KAUL:

Q. I'm going to come back to a couple of those points in a 

minute.  Before I do, let me ask you about what you've observed 

in the travels you've discussed around Navajo Nation, in 

talking to people as you said you did at forums.  

First, do you know whether there are a lot of Navajos 

who can't read written Navajo? 

A. Yes. 

Q. And are there? 

A. Yes. 

Q. How about written English? 

A. I think there's been a lot of progress made in that area of 

Navajos reading English.  But you do find still a significant 

number of Navajos, particularly the elders, that don't speak 

and read the English language. 

Q. All right.  And how are the road conditions in 

Navajo Nation? 

A. Just as an example for me, as I live in Window Rock, 

Arizona, and my commute to work is approximately 5 miles.  I 

will travel on dirt road about a third of my travel, and the 

last two-thirds is on a paved highway.  

Case 2:16-cv-01065-DLR   Document 377   Filed 10/04/17   Page 159 of 255  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1043 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LEONARD GORMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

160

But that's not the reflection of the rest of the 

Navajo Nation.  

Q. And when you say it's not a reflection, what do you mean by 

that? 

A. About 90 percent of the travelable roads are dirt road.  

And -- and sometimes it's very, very difficult to travel, even 

in the nice summer weather.  Very difficult to travel because 

if the road is maintained well, you could go from Point A to 

Point B, let's say, in 15 minutes.  But the roads, as they 

usually are on the Navajo Nation, that distance of travel and 

the time of travel will be quadrupled to about an hour just 

simply because of the road condition. 

Q. Are you familiar with the term "washboard roads"? 

A. Yes. 

Q. What does that mean? 

A. It's a condition in which, after so many traffic has gone 

on that dirt road, the -- I guess the rotation of the tire 

begins to pile dirt in a ripple effect on the road.  And it 

will be -- the height of those ripples could be two to three 

inches high, and maybe four to five inches apart, depending on 

the road condition.  If it's sandy roads, yes, you'll have a 

lot of washboard roads that may be at a distance of the whole 

length of the road. 

Q. At the end of last week, did you send me an email with some 

photos of roads --
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A. Yes.

Q. -- in Navajo country? 

A. Yes. 

MR. KAUL:  Your Honor, may I approach?  

THE COURT:  Yes.  

BY MR. KAUL:

Q. All right.  Do you see in the bottom right, there's a 127?  

That refers to Exhibit 127.  

A. Yes. 

Q. Is that a copy of the email that you sent to me? 

A. Yes. 

MR. AHLER:  Your Honor, I object to the use of these 

photographs as well as the email.  They were only disclosed to 

us two days ago.  

MR. KAUL:  As I just established, we got the email 

from Mr. Gorman Friday of last week, and we disclosed them a 

couple days after that.  And so they're pictures that he's 

taken, which I think are representative of what he's 

describing. 

THE COURT:  Well, he's not objecting to relevance.  

He's objecting to lack of disclosure.

MR. KAUL:  We just -- I'm sorry.  I apologize. 

THE COURT:  I'm sorry.  What did you say?  

MR. KAUL:  I was just going to say, Your Honor, the 

defense just put up two exhibits that they hadn't disclosed to 
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us at all. 

THE COURT:  That was for impeachment.  

MR. KAUL:  They moved to admit those as substantive 

evidence, Your Honor.  

THE COURT:  Okay.  

How are you prejudiced by these pictures?  

MR. AHLER:  Well, again, they were only disclosed two 

days ago. 

THE COURT:  I know that.  How are you prejudiced?  

MR. AHLER:  Well, if they had been disclosed by the 

fact discovery deadline, we could have had an opportunity to 

obtain our own rebuttal evidence on this issue.  We could have 

deposed Mr. Gorman, asked about them.  As it stands, I don't 

know where these pictures were taken, when they were taken.  So 

we've been prejudiced in being able to probe what these 

pictures actually show and when they were taken. 

THE COURT:  Okay.  I don't find you're prejudiced.  

You'll have a chance to cross-examine him.  And then after 

you're done with cross-examination, if something comes up that 

shows that this was unfair, then I'll reconsider your motion.  

Okay?  

MR. KAUL:  Thank you, Your Honor.  

Could we bring Exhibit 127 up on the screen?  

And, Your Honor, I'll move to admit Exhibit 127. 

THE COURT:  Any objection?  
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MR. AHLER:  Same objection, for the record. 

THE COURT:  Other than lack of disclosure?  

MR. AHLER:  Foundation. 

THE COURT:  Sustained.  Lay some foundation.

MR. KAUL:  All right.  Could we turn to -- I should 

note, Your Honor, I'm only interested in the pictures, not the 

email to the extent we carve that out.  

So if we could go to the second page of this document.

BY MR. KAUL:

Q. All right.  Mr. Gorman, do you see these two photos on 

page 2? 

A. Yes.

MR. KAUL:  And for the record, that's 127-2.

BY MR. KAUL:

Q. Do you know where these photos are from?  How they were 

created, I mean? 

A. This is an article that was written in a newspaper 

illustrating the road conditions across Indian country.  And 

this is -- these are pictures that were taken by the writer of 

that particular article.  And I believe it was posted in the 

"Indian Country Today."  There was a report about road 

conditions in Indian country. 

Q. And focusing on the top picture, do the conditions as 

depicted based on what you've seen in traveling around Indian 

country, is that a true and accurate representation of how 
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roads sometimes look in the Navajo Nation? 

A. Yes.  Often after the rain. 

Q. Okay.  And then going to the second picture.

Are the road conditions there a true and accurate 

representation of how road conditions sometimes look in 

Navajo Nation? 

A. Yes. 

Q. Let's turn to the third page.  

And let's focus on the top picture.  All right.  Is 

this from the same article you described? 

A. Yes. 

Q. All right.  And you were talking before about washboard 

roads.  Is this the sort of thing you were talking about? 

A. This -- the top photo is not representative of the 

washboard road, but it's representative of the most recent rain 

that has occurred.  And how you'll see a particular two-track 

road has been established in which the mud has essentially 

dried up.  And as you go to the right or left of those two 

tracks that dried, you're more prone to get stuck in the mud.

MR. KAUL:  Okay.  Let's go to the picture below that.

BY MR. KAUL:

Q. And you were describing getting stuck in the mud.  Is that 

what this picture -- 

A. Yes. 

Q. -- an accurate description of what that looks like? 
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A. Yes.  That's Navajo government vehicle that got stuck in 

the mud. 

Q. Was that a vehicle that you used? 

A. No. 

Q. Okay.  You never get stuck, I assume, when you drive.

MR. KAUL:  We'll go to the next page.

BY MR. KAUL:

Q. All right.  Now, on the top picture here, I want to ask 

about that.  What does that depict?  Do you know?  

A. This is a road leading south of Shiprock.  Shiprock is in 

New Mexico, but I wanted to demonstrate that this road 

condition with the four-lane are some of the roads on the 

Navajo Nation.  This particular road is championed by one of 

the state representatives that has been working on this 

particular project for almost the entirety of his term, and 

he's been reelected several terms.  And he's an old man at the 

moment.  And it depicts the opportunity that exists with the 

four-lane highway, but this is only a small segment of the 

Navajo Nation. 

Q. Okay.  So this is some of the 10 percent that's not a dirt 

road? 

A. Yes. 

MR. KAUL:  Next picture, please.

BY MR. KAUL:

Q. All right.  And is this from the same article, or is 
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this -- 

A. Yes, from the same -- these are all pictures from the same 

article. 

Q. Okay.  Again, and is this a fair and accurate 

representation of how the roads look in Navajo Nation at some 

points in time? 

A. Yes.  This is a Navajo police vehicle leaving a 

community -- or a housing area where people live. 

Q. Okay.  And is it the last one?  Oh, I apologize.  

And do you know what this is a photo of? 

A. This is a photo from the Navajo Department of 

Transportation's website.  And they're making the effort to 

improve the roads on the Navajo Nation. 

Q. And is this a fair and accurate representation of what the 

roads sometimes look like in Navajo Nation? 

A. Yes.  When it's -- when it's recently graded and 

maintenanced.  

Q. Okay.  Do you know how often the roads are graded and 

maintenanced? 

A. It's a very difficult situation on the Navajo Nation.  The 

Navajo Department of Transportation has taken on the -- some of 

the responsibilities of maintaining grade roads.  In my 

opinion, depending on the number of people that live on that 

stream of road, if there are several residents on that road, 

okay, and if there's an elder that needs attention, medical 
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attention, they're raised on a priority list.  

So regular maintenance, as I understand from the 

Department of Transportation, is grading the road is at least 

no more than twice a year.  If the road has only one resident 

on that road, it never receives any service because it's not a 

priority.

MR. KAUL:  Your Honor, I'd move to admit 127. 

THE COURT:  Any objection?  

MR. AHLER:  Same objection.  His testimony seems to 

confirm that this came from an article.  Based on some quick 

research, it looks like the article was from January 2017, you 

know, six months, five months before the fact discovery 

deadline.  

THE COURT:  Okay.  

MR. AHLER:  We also understand that the roads 

depicted, a lot of them are in Utah, actually, not Arizona.  

THE COURT:  I think these are not being offered to 

show any particular location, being offered to show generally 

the road conditions in Navajo Nation.  That's what I'll 

consider them for.  He doesn't -- he hasn't identified where 

these particular locations are.  He's just saying this is 

typically what you see in the Navajo Nation.  

So I'm going to conditionally admit it into evidence 

under the condition that on cross-examination, if he points out 

something that makes me concerned that this wasn't fair to 
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bring this in at this late date, I'm going to not allow it in.  

But I'm going to conditionally let it in at this point.  

The objection is overruled except for the opportunity 

on cross-examination. 

(Exhibit No. 127 admitted into evidence.) 

BY MR. KAUL:

Q. Mr. Gorman, in the course of your work with the Navajo 

Human Rights Commission, have you made any observations about 

educational disparities that impact Native American students? 

A. Yes. 

Q. Have you made any observations about enrollment of Native 

students in gifted classes, for example? 

A. Yes. 

Q. What have you observed? 

A. At the moment, we're assessing two communities.  And these 

communities are adjacent to the Navajo Nation and they're both 

on Interstate 40.  Interstate 40 runs across east and west on 

the south side of Navajo Nation.  

One particular school is in New Mexico.  The second 

school is in Arizona, in Winslow. 

Q. And let me focus you on Winslow for purposes of this 

discussion.  

A. Okay.  

Q. Go ahead.  So what are you observing in Winslow? 

A. My office has received a number of concerns and complaints 
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about the school in Winslow.  And it's in the nature of how the 

school does not provide effective services on the Navajo 

Nation.  

So as an example, it has been a very, very difficult 

struggle for the Navajo voters that elect school boards in that 

particular district, because as I understand, the school boards 

are at the moment elected at large.  

And it's very difficult for a Navajo to run for the 

position, and a lot of times simply because they can't get 

elected, they don't run for the position.  That's one factor.  

The second category of concerns that's raised with my 

office about the school district is that there's no public 

school facility under the Winslow School District on the Navajo 

Nation.  All of the school facilities are in the town.  And 

60 percent of the student population are Native Americans, 

given whoever collects the data.  

And those Navajos that attend the school in Winslow 

are all bused on a daily basis from the Navajo Nation to 

Winslow.  And there's some very strong concerns about 

extracurricular activities by Navajo students after school 

because it's simply the distance of travel from the school to 

their residence.  

Those are some forms of complaints that are raised 

with us.  Now, if you're asking about the gifted class issues, 

we're working with the U.S. Department of Justice on the 
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Gallup-McKinley County School District, New Mexico.  

Q. In the course of the work you were describing before that 

you've participated in throughout your life, have you learned 

about access to bank loans in Navajo Nation? 

A. Yes. 

Q. What have you learned? 

A. At the moment, we are stuck in a situation where many 

Navajo consumers come to my office raising very, very strong 

concerns about predatory auto sales.  And we've associated with 

one of the Navajo government programs, the credit services 

program, because that program, while it's no longer fully 

staffed at the moment, provides consumer lending to Navajo 

individuals for homes and other loans, unlike the bank loans.  

Navajo government established that program 

specifically for Navajos because of the conditions that exist 

on the Navajo Nation, and that condition is 95 percent of the 

Navajo consumers don't have good credit.  

Q. What about, have you made any observations about access to 

vehicles among Navajo families? 

A. Yes. 

Q. What have you observed? 

A. It is a very -- in my opinion, a very interesting 

situation.  Vehicles have revolutionized Navajo communities 

since the 1930s.  And today, you will do -- you will see in the 

data that we receive -- I believe that data is from 2011, and 
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it's collected by the State of New Mexico.  

The frequency of travel from Window Rock to Gallup, 

New Mexico -- Window Rock is in Arizona, Gallup is in New 

Mexico -- is approximately 11,000 vehicles a day going from 

Window Rock and coming to Window Rock.  That's a lot of 

vehicles, in my opinion.  

However, those vehicles, in my opinion, at least a 

quarter, I wouldn't be surprised if it's half, are under really 

unfavorable financial arrangements due to the purchasing 

activities.  Many of the vehicles are subject to repossession 

simply because the consumer can't afford continuous payment on 

the vehicles.  

Q. And let me ask you sort of a more discrete question.  So 

you spent part of your life in the Phoenix area; is that right? 

A. Yes. 

Q. Based on that experience and based on your experience on 

Navajo Nation, did you make observations about how vehicle 

ownership rates in Navajo Nation compare to other parts of 

Arizona? 

MR. AHLER:  Objection.  Lack of foundation as to 

vehicle ownership rates in Phoenix. 

THE COURT:  Sustained.  Lay some foundation.  

BY MR. KAUL:

Q. How much of your life did you live in Phoenix? 

A. I went to college at Arizona State University, and I 

Case 2:16-cv-01065-DLR   Document 377   Filed 10/04/17   Page 171 of 255  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1055 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LEONARD GORMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

172

finished off of there.  So it's about a two-year time that I 

spent in Phoenix. 

Q. Okay.  And did you spend time in Phoenix when you were 

working with the Redistricting Commission? 

A. Yes.  Unfortunately, I spent like a week at a time living 

in Phoenix. 

Q. Did you make observations about the regularity with 

which -- you know what?  Actually, let me ask this a different 

way.  

Did you make any observations about how many vehicles 

a typical Native American family has in your travels around 

Navajo Nation? 

A. It just comes to mind that this weekend, my wife and I went 

to Gallup.  And we took a back road on a small paved road, and 

we went past this family's home.  We're going slow, about 35 

miles an hour, because the road wasn't well paved.  And my wife 

started counting the number of vehicles in the front of the -- 

probably about three or four houses.  And she counted 12 

vehicles in front of those houses.  

That's probably at the extreme high end of a 

concentrated family living in a cluster of homes.  But across 

the Navajo Nation, a lot of the communities just simply don't 

have vehicles at all.  

I remember I was taking care of a Navajo grandma just 

recently.  She was placed in a position to sign a vehicle 
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contract.  And that car is still sitting in front of her yard, 

weeds growing underneath and around it and has not run the past 

two years.  And that condition is often more prevalent across 

the Navajo Nation. 

Q. In the course of your work, have you learned how the 

average income on Navajo Nation compares with the rest of 

Arizona? 

A. There's a high level of unemployment on the Navajo Nation.  

And it depends on whose number you look at also.  They vary.  

Some agencies such as the Navajo Division of Economic 

Development will have 55 to 60 percent unemployment rate.  And 

other entities may have 50 percent.  

But clearly, it's a substantial number of unemployment 

rate on the Navajo Nation.  

Q. How prevalent is farming life on the Navajo Nation? 

A. In my opinion, very little simply because of the drought 

conditions on the Navajo Nation. 

Q. Let me shift gears a bit.  

Do you have a mailing address? 

A. Yes. 

Q. Do you receive mail from the U.S. Post Office? 

A. Yes.  I mean, I receive my mail at the post office. 

Q. Okay.  Do you receive mail at your house from the 

U.S. Postal Service? 

A. No. 
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Q. That's even though you have a mailing address? 

A. When you say "mailing address," are you referring to 

physical address or post office address?  

Q. Do you have a physical mailing address at your residence?  

At your house? 

A. I have a physical address as to where I live. 

THE COURT:  Let me ask you:  Do you get mail at your 

house?  

THE WITNESS:  No, I don't, if that's what he's trying 

to ask. 

BY MR. KAUL:

Q. But you do have an address? 

A. Yes, I do have a physical address. 

Q. Okay.  You just don't get mail? 

A. I don't get mail at my home. 

Q. Okay.  Do you know if it's common on Navajo Nation not to 

receive mail at people's homes? 

A. In my experience, no one on the Navajo Nations receive 

their mail from the U.S. Post Office at their home. 

Q. So in your experience, how do people get mail on 

Navajo Nation? 

A. At the post office. 

Q. And so to do that, do people then have P.O. boxes? 

A. Yes. 

Q. Have you observed that P.O. boxes are shared by families? 
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A. Yes. 

Q. Why is that, if you know? 

A. Families do tell us that it's -- the postal service annual 

fee is very expensive.  So a lot of families do share their 

post office boxes.  There might be three or four families 

sharing that particular post office box.  However, recently, 

we're learning, too, that the postal system is cracking down on 

those type of arrangements.  

Q. And how -- are there post offices everywhere throughout 

Navajo Nation so that everybody's able to access it easily, or 

are they more limited? 

A. They're limited.

Q. Is that one of the reasons that people share mailboxes? 

A. Yes. 

Q. In your experience, when people receive mail from the 

post office if they share a mailbox, how is that mail brought 

back to individuals' residences?  

MR. AHLER:  Objection.  Lack of foundation.  

THE COURT:  Lay some foundation.  

BY MR. KAUL:

Q. In the course of your work we've been describing, have you 

talked to individuals from throughout Navajo Nation about how 

the mail service there impacts their lives? 

A. Yes.

Q. Have they shared information about how it is that they get 
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their mail and bring their mail to the post office? 

A. Yes. 

Q. Have you made observations yourself, direct observations 

about how that works? 

A. Yes. 

Q. Okay.  Based on that experience, do you know how -- do you 

have an opinion as to how people who share a mailbox often get 

their -- the mail from the post office to their houses? 

A. I'll give you an example.  We're working with a family -- 

and this is -- this situation is prevalent across the 

Navajo Nation.  This family lives in Utah on the Navajo Nation.  

We're concentrating on this family along the line of postal 

services issue.  

They're an elder.  They're probably in their 

mid-to-late 80s.  And they have a daughter that lives with 

them, but she's the caretaker for them.  And she's not always 

there.  

They can't travel themselves.  They can't drive.  The 

elder husband can't hear at all.  So they tell me that on 

occasion, maybe once a week or once two weeks, they'll get a 

chance to have a ride to town to get their mail.  

However, that mail, they're unable to determine who 

they come from and what the mail is about, because they can't 

read in the English language.  So they tell me every time I 

visit them, they'll say, "The mail is sitting on the dinner 
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table.  Unless some of our kids come home, we won't get a 

chance to determine the content of the envelopes on the dinner 

table."  

So for them, the family drives a good ten miles to the 

post office to get their mail. 

Q. So have you made any observations about whether families 

pool their mail and have somebody bring it on behalf of several 

families from the post office? 

A. Yes. 

Q. Does that happen? 

A. It happened in my family, yes. 

Q. Okay.  And I'm not just asking about your family.  I'm 

asking generally, is that something that commonly --

A. Yes. 

Q. -- happens based on your observations? 

A. It's common because it just -- it's an opportunity for at 

least maybe one of the post office box holder gets a chance to 

travel to the grocery store and has an opportunity to check the 

mail, too, at the same time. 

Q. Do you know whether that collection of mail to pool from 

among multiple houses for delivery to the post office, whether 

that happened in connection with the delivery of ballots to the 

post office for voting? 

A. Not a whole lot of Navajos get ballots in the mail on the 

Arizona side, except those that, as I understand from the 
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elders that I talked to, inadvertently registered for permanent 

early voting.  And I understand from a particular elder that 

lives in Fort Defiance that stopped by my office a couple of 

years ago, raised a concern as to what this document is about 

and what she should do with that document.  

And I just explained to her that it's a ballot that 

came in the mail, and the instruction says something to the 

effect that you could mail it back with the -- you know, with 

the time frame or not.  And that was -- that end the 

conversation. 

Q. Okay.  So that's one example.  There are -- are there some 

Navajo who receive early ballots in the mail? 

A. Yes. 

Q. And are those ballots sometimes collected in the pool 

fashion you were describing by neighbors and friends who are 

making a trip to the post office for delivery in the mail?  

MR. AHLER:  Objection.  Lack of foundation. 

THE COURT:  Overruled.  

THE WITNESS:  I've come to one of the community 

leaders on the southwest side of the Navajo Nation, in the 

community called Loop.  There's a young lady that used to be a 

member of our commission, and she would often talk about these 

kinds of scenarios.  She and her husband do a lot of community 

outreach in the organizations that they foster for veterans, 

Navajo veterans.  
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And she would always explain different activities in 

that -- in those organizations, and one of them was the ability 

to work with elder veterans in the southwest side of the Navajo 

Nation and they would be able to bring together the ballots.  

Because simply those elders, as she explains to us, are unable 

to travel to return the ballots to their post offices.  

And as I understood in her explanation, that those 

veterans' meetings would happen oftentimes during the weekends, 

particularly on Sundays, because those are the times that I 

think, in her opinion, that they would also congregate at 

church.  They were very much involved in church activities too. 

So she would explain to the commission that those are 

some of the activities that they're involved in in the 

southwestern part of the Navajo Nation. 

BY MR. KAUL:  

Q. Okay.  So just to be -- to zoom in on the specific issue, 

there were families who would collect mail from multiple 

houses, including ballots, and bring it to post offices; is 

that right? 

A. Yes.  And that's her explanation.  She and her husband does 

a lot of community outreach activities. 

Q. I'm going to shift gears.  I want to ask you about how the 

lines are drawn on the map for Navajo Nation districts.  So for 

chapters, chapter boundaries and that sort of thing. 

Can you sort of just explain, first of all, how the 
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Navajo lines on the map are drawn?  That's a really bad 

question.  Let me rephrase it.  

What's the basic unit of organization on Navajo 

Nation? 

A. Chapters. 

Q. Okay.  And what is a chapter? 

A. Chapter is a local government activity where local 

decisions are made. 

Q. Okay.  So it's the equivalent of something like a town?  Is 

that right? 

A. Yes. 

Q. And how are those chapter boundaries drawn? 

A. The chapter boundaries, as I understand, were initially 

drawn by the Bureau of Indian Affairs, which is a federal 

government agency, but not for the purpose of governance such 

as election boundaries, but primarily for the purpose of 

conservation, and that conservation associated with the 1940s 

livestock reduction activity on the Navajo Nation as a federal 

policy.  

The purpose of the livestock reduction was that there 

was overgrazing on the Navajo Nation.  Therefore, BIA, Bureau 

of Indian Affairs, drew grazing unit lines, and those grazing 

unit lines are intended to block out or block off units in 

which they have the ability to control the conservation of the 

forage.  
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And in addition to that, the units multiply into 

districts, the grazing district.  

Q. Okay.  

A. Those grazing districts became the foundation of the -- 

what is now known as the chapter boundaries of the Navajo 

Nation. 

Q. Now, shortly before you emailed me those road condition 

photos, did you email me a map showing polling locations in 

Navajo country? 

A. Yes. 

Q. All right.  

MR. KAUL:  Your Honor, may I approach?  

THE COURT:  Okay.  

MR. KAUL:  Exhibit 126.  

BY MR. KAUL:

Q. All right.  And you can see there on the hard copy on your 

screen, Exhibit 126.  

Does this appear to you to be the map that you sent 

me? 

A. Yes. 

Q. Okay.  How did you prepare this? 

A. I have the Maptitude software.  My office has that.  And we 

utilized -- I utilized the Maptitude software.  

The gold rod squiggly lines represent the individual 

Navajo chapter boundaries.  So as an example, let's go in the 
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middle on the map.  On the north end, you'll see Oljato, 

Arizona. 

Q. So that's one of the chapters? 

MR. AHLER:  Your Honor, it's not clear to me.  

Is this being used as a demonstrative, or are you 

seeking to admit it into evidence?  

MR. KAUL:  Well, currently, I'm using it as a 

demonstrative, but I will ultimately seek to admit it. 

THE COURT:  Why aren't these documents disclosed?  

MR. KAUL:  These ones, I had received this I think on 

Thursday of last week. 

THE COURT:  Yeah. 

MR. KAUL:  And it was then sent to counsel a couple 

days ago. 

THE COURT:  But, I mean, if this is important 

information for the presentation of your case, I assume you'd 

have these things prepared in time so they'd have a chance to 

review them before the trial. 

MR. KAUL:  That certainly would have been our 

preference, Your Honor, to get it disclosed earlier, but we 

didn't have this exhibit until then. 

THE COURT:  I know.  But, I mean, these are polling 

places.  It's kind of important to show this.  I'd assume you 

either had him or somebody else prepare these so we -- give him 

a chance to look at them before you show them for the first 
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time while he's on the stand. 

MR. KAUL:  He prepared it on his own. 

THE COURT:  Plus you had them -- why didn't you give 

them to him until now?

MR. KAUL:  That's not correct.  I gave them to them a 

couple days ago, Your Honor.  

THE COURT:  Okay.

MR. KAUL:  And this, by the way, is in contrast to the 

exhibits we got this morning which we had not seen at all. 

THE COURT:  Well, those were impeachment.  This is 

part of your stuff in this case, and I expect that you're going 

to disclose these things in time so we're not having these 

objections while he's on the stand. 

MR. KAUL:  I don't remember exactly when they were 

disclosed, Your Honor, but they were disclosed over the 

weekend.  

THE COURT:  Yeah.  But they had no time to do 

discovery on these.  

Is this a public document or is this something he 

prepared?  

MR. KAUL:  This is something that the witness 

prepared, Your Honor.  This is -- and it was not something 

prepared at our direction.  He prepared it on his own because 

he thought it would be useful.  

But I assume the polling places are public 
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information.  Certainly the map is public information.  

And in any event, I'm happy to use it just for 

demonstrative purposes. 

THE COURT:  All right.  Just use it for demonstrative 

purposes.  Because I'm concerned.  This is different than the 

last pictures where -- in just showing the general conditions 

of the roads in the Navajo Nation.  Now you're getting some 

specific locations, and I assume where you're going with this 

is to show the difficulty or the distance between these 

locations and some locations on the Navajo Nation.  That's kind 

of important in your case, and I think that's something that 

you would have disclosed early so we don't have this issue. 

MR. KAUL:  Well, the focus will actually be that 

voters have to vote in multiple different locations, 

Your Honor.  We thought we were just going to have testimony 

about it, but since he has a map, I thought it would be an aid 

to the Court. 

THE COURT:  You can use it as demonstrative purposes, 

but it's not going to be admitted into evidence. 

MR. KAUL:  Okay.  Thank you, Your Honor. 

BY MR. KAUL:

Q. So let me ask the -- let's try to zoom in on those -- in 

the sort of center, there's a county in the center.  

MR. KAUL:  There you go.
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BY MR. KAUL:

Q. Now, on the sort of right side of this, in the middle, do 

you see the county Tachee, which is spelled T-a-c-h-e-e, and 

it's got a blue pin in it, Mr. Gorman? 

A. Yes. 

MR. KAUL:  I think we can circle that on the map.  

Yeah.

THE COURT:  If you touch it, it will draw a circle on 

it.  You just want to draw a circle around it?  Touch the 

screen.  

COURTROOM DEPUTY:  Not that screen.  The other screen.  

MR. KAUL:  Ah.  Thank you.  There we go. 

THE WITNESS:  Yes.  

BY MR. KAUL:

Q. All right.  Mr. Gorman, when we were speaking in 

preparation for your testimony, did you bring up the example of 

Tachee? 

A. Yes. 

Q. And why do you think Tachee is significant in the context 

of out-of-precinct voting? 

A. Tachee has several issues.  First, it has -- it's bisected 

by two counties, Apache and Navajo County.  Secondly, it is in 

three different districts, county supervisor districts.  Now, 

Tachee, as you follow the gold rod line, about half of the 

chapter, Navajo chapter election boundary is in Navajo County.  
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The other half is in Apache County.  

So the district that's labeled 4 is actually 

District 1 in Navajo County supervisor election districts.  The 

district in Apache County where the blue pin -- push pin is 

located is in District 1 of the Apache County supervisor 

election district.  

On the lower southwest corner of Tachee chapter, 

you'll see to the right it says Tselani, T-s-e-l-a-n-i, 

Arizona.  That's another Navajo chapter election boundary.  

So let me just illustrate here the dynamics that's 

going on.  

The blue pin, the blue push pin in Tachee, there's an 

orange push pin behind it.  The orange push pin represents the 

county/state polling place.  In this case, Apache County 

designated the Tachee chapter house as also the county/state 

polling place.  

Navajos also utilize the chapter house as their 

polling place for Navajo elections.  So all of the people, 

first of all, that live within Tachee chapter boundary would go 

to the chapter house to cast the ballot for the Navajo 

election.  This happened in November 2017 general election.  Or 

2016.  Sorry.  

The individuals that live on the southeast corner in 

Apache County would have to travel to the east into 

Tselani chapter to cast their ballot for the state election at 
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the Tselani chapter house.  But they would not cast their 

ballot there for the Navajo election.  

So they would come back across and go up to the north 

back into Apache County to cast a ballot for the Navajo chapter 

election.  They'll be completely casting all of their ballots 

by that time.  

If you take individuals that live on the Navajo County 

side in the Tachee chapter boundary, they will either come down 

to that red push pin, depending on which polling place they're 

registered, okay?  They will come down to cast a ballot.  

That's Whippoorwill, the red push pin, cast a state ballot, 

then go back up to Tachee chapter house to cast the Navajo 

ballot.  

And this is the part that I described earlier in our 

presentations to the Arizona Independent Redistricting 

Commission.  This is the second class of Navajo voters that get 

confused trying to go to their proper polling places to cast 

their ballot for both Navajo and state/county elections. 

Q. Okay.  So just so I'm clear, the -- for Navajo elections, a 

voter casts a ballot in his chapter.  Right? 

A. Yes. 

Q. So everybody in Tachee, no matter what county they live in, 

would vote at the same Tachee chapter house? 

A. Yes. 

Q. So two people who vote at the same chapter house may vote 
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at different locations for their Arizona elections; is that 

right? 

A. Yes. 

THE COURT:  Do the Navajo elections occur the same day 

as the state and federal elections?  

THE WITNESS:  On the Arizona side, yes.  Our primary 

elections have been realigned with state primary election 

dates --

THE COURT:  So -- 

THE WITNESS:  -- along with the general election. 

THE COURT:  So on Election Day, if someone wants to 

vote, they have to go to two different voting places to vote?  

THE WITNESS:  Yes. 

THE COURT:  If they vote properly. 

THE WITNESS:  Yes. 

BY MR. KAUL:

Q. And also, some chapter houses are also Arizona state 

election polling locations; right? 

A. Yes. 

Q. But not necessarily for everybody in the chapter? 

A. Yes. 

Q. You talked a bit before about language issues.  Are there 

people in Navajo Nation who are exclusive Navajo speakers? 

A. Yes. 

Q. And are there people who might not be exclusive but prefer 
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Navajo? 

A. Yes. 

Q. Have you observed that that creates any difficulty voting 

for those voters? 

A. Yes. 

Q. How is that? 

A. The ballot is written in the English language or sometimes 

it might be Spanish.  Translating from English into Navajo -- 

Q. Let me -- I know where you're about to go, so let me just 

ask you a quick question between, so it's clear.  

Are the ballots written in Navajo?

A. No.

Q. So how is the translation provided to Navajo? 

A. In the Navajo election, yes, all the ballots are written in 

English.  However, all of the polling officials and staff are 

not only Navajo but have the ability to carry conversation in 

the Navajo language.  So that's for the Navajo elections.  

For the state elections, oftentimes, in my own 

opinion, based on my own experience, it's very difficult to 

read the ballot, especially when there are propositions on the 

ballot.  And translating from English into Navajo is an 

extremely challenging situation.  

So as an example, the last election, I believe there 

was a measure on the ballot about the medicinal use of 

marijuana.  As a certified court Navajo language interpreter, I 
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would have had a very difficult time translating that 

particular provision into the Navajo language.  Because the 

very first challenge is how -- in the common Navajo language, 

in street language, if you will, the name or how marijuana is 

described has a very negative connotation to begin with.  

In Navajo -- I'll say it in the Navajo language.  It's 

called (Speaking Navajo), okay.  (Speaking Navajo) is tobacco.  

(Speaking Navajo) means it will make you crazy.  

THE COURT:  The court reporter's not getting this 

down, by the way.  

MR. KAUL:  We only need the English, Your Honor.  

BY MR. KAUL:

Q. So do you know why the Navajo language isn't written on the 

ballots? 

A. My experience is that a county administrator in 

Apache County made a unilateral decision not to have the Navajo 

ballot written in the Navajo language. 

MR. KAUL:  No further questions.  Thanks.  

THE COURT:  Cross-examination.  Mr. Ahler? 

CROSS-EXAMINATION

BY MR. AHLER:  

Q. Good afternoon, Mr. Gorman.  I don't believe we've met.  My 

name is Colin Ahler.  I represent the intervenor defendants in 

this case, and I'll be asking you a few additional questions. 

First, I wanted to ask you about the photographs that 
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you disclosed to counsel a couple days ago.  

MR. AHLER:  May I approach the witness stand, 

Your Honor?  

THE COURT:  You may. 

MR. AHLER:  I'm not sure if we have this in our trial 

directory yet.  

Oh, do you have a copy already?  Okay.

BY MR. AHLER:  

Q. And, Mr. Gorman, I just wanted to clarify where these 

pictures came from again.  

If you turn to page 2, these two photographs are from 

the article you mentioned? 

A. Yes. 

Q. And if you turn to the next page -- 

A. Yes. 

Q. -- where are those pictures from? 

A. It's -- I believe it's from the same article. 

Q. Same article?  

And if you could turn to page 4.  

A. Yes. 

Q. And where did those photos come from? 

A. It's from the internet. 

Q. Which website?  

A. I don't remember.  I asked -- I Googled "Navajo road 

conditions." 
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Q. And so for this Google search, do you know when these 

photos were taken? 

A. I didn't check the credentials and dates on that.  But I 

know -- I travel that road on the one, the four-lane highway. 

Q. And the four-lane highway is a state highway? 

A. Yes.  State Highway 491. 

Q. Could you turn to page 5.  

A. Okay. 

Q. And was this -- I believe you mentioned this was from the 

Navajo Department of Transportation website? 

A. Yes.  Yes. 

Q. Do you know how long this photograph has been on the 

website? 

A. Let me deduce it.  The Navajo Department of Transportation 

was developed about two years ago as a separate entity of the 

Navajo Nation, in the government structure.  And since then, 

they've started to implement their program.  

So my deduction is that this photo of -- it's actually 

a grader on the road, and there's another heavy equipment 

following it -- was maybe later last year or earlier this year. 

Q. Okay.  And do you recall the approximate date of the 

article from which some of these pictures came? 

A. I didn't read the articles.  I think it was 2016, 2017, in 

"Indian Country Today." 

MR. AHLER:  Your Honor, based on the witness's 
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testimony, we'd reassert our timeliness objections to 

Exhibit 127.  Based on the testimony, all these photographs 

were available well before the fact discovery deadline.  

THE COURT:  Overruled.  My ruling was based on lack of 

prejudice, not on lack of good faith or -- you're showing these 

photographs as an example of what the roads on the reservation 

looked like to him.  

BY MR. AHLER:  

Q. Mr. Gorman, the article from which some of these 

photographs came, did that concern roads in San Juan County? 

A. I believe it was. 

Q. And that's in Utah; correct? 

A. Either in Utah or New Mexico. 

Q. Not in Arizona? 

A. Not in Arizona. 

Q. So the Navajo Nation Department of Transportation, when 

again was that established? 

A. It's a recently established department in the Navajo 

government.  I want to venture to say about two, three years 

ago. 

Q. Okay.  And before this organization was established, did 

the Bureau of Indian Affairs, were they responsible for road 

maintenance of travel roads? 

A. As I understand, yes.  Some parts, okay.  The State has 

roads on the Navajo Nation, the counties have roads on the 
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Navajo Nation, and then Navajo government has roads on the 

Navajo Nation. 

Q. Okay.  So if we can break that down a little bit, does the 

State maintain the state highways? 

A. Yes.

Q. And the counties are responsible for maintaining the county 

roads? 

A. Yes. 

Q. And the BIA was previously responsible for maintaining 

tribal roads? 

A. I guess policy-wise, but do they do that, no. 

Q. Does the Navajo Nation receive BIA funding? 

A. Yes.  I guess federal funding in different sources, yes. 

Q. And is some of that funding dedicated to road maintenance? 

A. Yes.  I understand, yes. 

Q. Mr. Gorman, you previously testified that growing up, you 

lived -- the closest house to yours was your grandmother's 

house; is that right? 

A. My parents' house, yes. 

Q. I'm sorry.  I'm not clear I understood that.  

So your parents' house was the closest house to yours 

growing up? 

A. I never owned a house when I was a child.  It was my 

parents' house.  But my parents' house was -- the closest 

structure was my grandmother's house. 
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Q. Okay.  And based on your experience, is that a common 

situation for members of the Navajo Nation to live close to 

family members? 

A. Common, yes. 

Q. And you testified that it's common for families to share PO 

boxes? 

A. Yes. 

Q. Would you say that family is a very important part of the 

Navajo culture? 

A. Yes. 

Q. I want to talk about your organization a little bit, but I 

want to make sure I have the terminology right.  

For shorthand, do you call it the Human Rights 

Commission? 

A. Yes. 

Q. Okay.  And one objective of the Human Rights Commission is 

to protect the voting rights of members of the Navajo Nation? 

A. As one of the tasks, yes. 

Q. And for Arizona, is it true that the Navajo Nation is 

located in three counties? 

A. Yes. 

Q. And those three counties are Apache, Coconino, and Navajo? 

A. Yes. 

Q. So as executive director of the Human Rights Commission, 

have you become knowledgeable about election administration in 
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those three counties? 

A. I would like to say yes, yeah. 

Q. Have you become familiar with the counties' placement of 

polling places? 

A. Yes. 

Q. Have you -- are you knowledgeable about the counties' 

selection of early voting locations? 

A. There was a meeting recently here in Phoenix where I don't 

believe there was a representative from Navajo County that came 

out, but there was a representative from Apache and Coconino 

Counties in which those representatives explained the early 

voting activities in their respective counties.  In that 

fashion I became familiar, from those staff persons, how they 

carry out early elections. 

Q. And have you become familiar with the counties' drawing of 

precinct boundaries? 

A. Yes. 

Q. And for federal and state elections in Arizona, it's the 

counties that select the polling places; right? 

A. Yes. 

Q. It's not the state government? 

A. Yes. 

Q. So the counties also select early voting locations? 

A. Yes. 

Q. The counties set the precinct boundaries? 
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A. As I understand, yes. 

Q. And county election officials in Arizona are required to 

provide language assistance to Navajo voters? 

A. Those are that -- that are Section 203 counties, yes. 

Q. And related to that point, is it true that the Navajo 

Nation's election administration works with county officials in 

Arizona to translate ballots prior to the general election? 

A. No. 

MR. AHLER:  Pull up Impeachment Exhibit 16.  

May I approach the witness, Your Honor?  

THE COURT:  You may.

BY MR. AHLER:  

Q. Mr. Gorman, do you recognize that document? 

A. Yes. 

Q. And was this your statement? 

A. Yes. 

Q. And if I could try to summarize it, does the statement 

concern potential legislation that would have given tribal 

governments more input on polling places? 

A. Yes. 

Q. And as part of that proposal as a legislation, DOJ 

consulted with parties? 

A. Let me -- can you help me refresh my memory, because I'm 

thinking two different events.  

Q. If you need to take a moment to read the document, please 
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feel free to do so.  

THE COURT:  Is this a good place for a break?  

MR. AHLER:  Sure. 

THE COURT:  Let's take 15 minutes, come back at 3:20.

(Recess taken, 3:03 p.m. to 3:21 p.m.) 

THE COURT:  Mr. Ahler, you may continue. 

MR. AHLER:  Thank you, Your Honor. 

BY MR. AHLER:

Q. Mr. Gorman, before we left for a break, we were talking 

about Impeachment Exhibit 16.  

Did you get an opportunity to review that during the 

break?  

A. Yes. 

Q. And is that a statement you gave in support of legislation 

that would have given tribes more input into county polling 

places? 

A. I'm not sure if it was ever legislation, but I know at the 

time it was a proposed draft circulated by the U.S. Department 

of Justice. 

Q. And the proposed draft was something that the Human Rights 

Commission supported? 

A. Not in all.  

Q. I'm sorry, I didn't catch that last -- 

A. Not all of the document, because we -- as it states in the 

document, we do support certain parts but particularly need 
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various other enhancements. 

Q. But did the Human Rights Commission support giving tribes 

more input into county polling places? 

A. The Navajo Nation Human Rights Commission supported 

indigenous nations having the fundamental role of providing 

input in the designations of where they believe is the most 

meaningful locations for early voting, yes. 

Q. And if you could turn to page 2, third full paragraph, 

second sentence, do you see that that reads:  The Navajo 

Nation's Elections Administration works with counties to 

translate ballots prior to the general election?  

Did I read that correctly? 

A. Yes. 

MR. KAUL:  Your Honor, I'm going to object to the use 

of the document.  I'm not sure if this is being used for 

impeachment purposes or refreshing, but either way, if it's 

impeachment, he's supposed to ask the question and then use the 

document to impeach if that's appropriate. 

THE COURT:  I think he can use it that way for 

impeachment, but I'm not sure this is impeachment.  How is this 

impeachment?  

MR. AHLER:  Your Honor, before the break, he testified 

that the Elections Administration does not work with counties 

to translate ballots. 

THE COURT:  All right.  You may continue.
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BY MR. AHLER:  

Q. Mr. Gorman, do you need the question repeated? 

A. Yes, because I don't think you phrased it in that fashion 

earlier.  

Q. But this statement says that the Navajo Nation's Election 

Administration works with counties to translate ballots prior 

to the general election? 

A. Yes, it does. 

Q. And was that an accurate statement? 

A. Yes, that's the way it's written. 

Q. As part of your work with the Humans Rights Commission, are 

you familiar with Arizona's use of vote centers? 

A. I'm not familiar with human strikes commission. 

Q. Did I -- I was speaking of your organization, the Human 

Rights Commission.  Did I -- 

A. I'm sorry. 

Q. -- use the wrong terminology? 

A. Yeah, you said human strikes. 

Q. I apologize.  Sorry about that.  

As part of your work with the Human Rights 

Commission --

A. Yes. 

Q. -- are you familiar with Arizona's use of vote centers? 

A. Yes. 

Q. And are you aware that it's the county governments that 
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decide whether or not to use vote centers? 

A. Yes. 

Q. And in places where vote centers are used, voters can go to 

any polling place and get -- receive the correct ballot? 

A. That's my correct understanding, the way you framed that 

question. 

Q. I'm sorry, I didn't catch that answer.  You do agree with 

how I framed it? 

A. The way you framed your question is how I understand voting 

centers.  

Q. Okay.

A. But it's implemented differently on the Navajo Nation. 

Q. And is it correct that the Navajo County uses vote centers? 

A. Here's how I understand vote centers, okay, is anywhere you 

live in the county or wherever you're situated on Election Day, 

if you're traveling across the county and you live, let's say, 

in Shonto, on the northern end of Navajo County, if you're in 

Holbrook on Election Day and you're outside your polling place, 

you can cast a ballot in Holbrook at the closest polling place 

election center.  That's my understanding of election centers.  

THE COURT:  Mr. Gorman, listen to his question.  His 

question was a yes or no.  He asked is it your belief that 

Navajo County uses polling voting centers. 

THE WITNESS:  No.  No.
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BY MR. AHLER:  

Q. Are you aware that if a voter, registered voter lives in 

Navajo County, they can vote in a federal or state election at 

any polling place and receive the correct ballot? 

A. No. 

Q. Has the Humans -- Human Rights Commission ever requested -- 

let me back up.  Strike that.  

Apache County does not use vote centers; correct? 

A. They don't. 

Q. And has the Human Rights Commission ever requested Apache 

County to use vote centers? 

A. Yes. 

Q. And what did the County say? 

A. They didn't directly answer my question.  However, their 

explanation, as I made the comparison between how Navajo County 

tells me they regionalized centers and how Apache County must 

implement at least a similar method that Navajo County does, I 

didn't get a straight answer.  The answer was given in a manner 

of express voting modular that they wanted to implement. 

Q. And you understand that -- or you're aware that vote 

centers are not used in Coconino County? 

A. I'm not aware that they use that, yes. 

Q. And has the Human Rights Commission ever requested Coconino 

County to use vote centers? 

A. Yes, with the Tuba City staff. 

Case 2:16-cv-01065-DLR   Document 377   Filed 10/04/17   Page 202 of 255  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1086 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LEONARD GORMAN - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

203

Q. Has the Human Rights Commission ever requested Apache 

County to change its polling places? 

A. Yes. 

Q. Same question for Navajo County.  

A. Yes. 

Q. Same question for Coconino.  

A. Yes. 

Q. You previously testified about a map you created a few days 

ago where you put push pins to represent the locations of 

polling places? 

A. Yes. 

Q. And it's my understanding that a red pin represented a 

county polling place? 

A. Yes. 

Q. But that wasn't -- just to clarify, that wasn't all the 

county polling places; right? 

A. Only the polling places on the Navajo Nation. 

Q. Well, isn't it correct that in many areas where you had a 

blue push pin, that was where there was a tribal polling place 

as well as a county polling place? 

A. Yes.

THE COURT:  So let me just see.  In that map we saw 

for demonstrative purposes only, you had blue push pins and 

orange push pins. 

THE WITNESS:  Yes. 
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THE COURT:  But sometimes there were orange push pins 

that were not visible on that map that were behind the blue 

push pins?  Is that what you're saying?  

THE WITNESS:  You -- the only place that you saw the 

orange push pins are locations where the Navajo polling place 

and the county polling place are not at the same place. 

THE COURT:  Okay.  So the orange push pins represent 

the county and the blue represent Navajo?  

THE WITNESS:  Yes. 

THE COURT:  But sometimes there were -- county and 

Navajo polling places were the same place.  And in that 

situation, all we saw was the blue push pin?  

THE WITNESS:  Yes. 

THE COURT:  Okay.

BY MR. AHLER:  

Q. And it's true that in Apache County, several of the county 

polling places are at chapter houses? 

A. Yes. 

Q. And the same is true for Coconino County? 

A. I believe so. 

Q. Same is true for Navajo County? 

A. But that doesn't mean that -- even if the polling place of 

both the state and the Navajo election are at the same place, 

it does not represent accurately the precinct boundaries where 

Navajo electors would go to cast a ballot. 
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Q. Okay.  But the last question was, is it true that in 

Coconino County, many of the county polling places are at 

chapter houses? 

A. Yes. 

Q. And these chapter houses we've been talking about are 

located on the Navajo Nation? 

A. Yes. 

Q. Mr. Gorman, are you -- as part of your work, are you 

familiar with the Arizona Citizens Clean Elections Commission? 

A. I'm not entirely familiar.  I've heard about it. 

Q. Are you aware that the current chair of that commission is 

Native American? 

A. I have no idea. 

Q. And for tribal locations the -- or tribal elections, it's 

the Navajo Nation that decides the boundaries of precincts? 

A. There's a terminology difference here.  The word "precinct" 

is more applicable to state elections, county elections, okay.  

But it's not necessarily in the same definition applicable to 

Navajo election boundaries, okay.  Navajo election boundaries 

equal to chapter boundaries, and chapter boundaries are 

permanent. 

Q. And chapter boundaries are established by the Navajo 

Nation? 

A. Yes. 

Q. And the Navajo Nation decides its own polling places for 
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tribal elections? 

A. Yes. 

Q. And the Navajo Nation decides election dates for its own 

elections? 

A. Yes. 

Q. Let's talk a little bit -- switch gears and talk a little 

bit about early voting.  

And one thing you testified before is that not many 

members of the Navajo Nation receive early ballots by mail? 

A. Yes. 

Q. And that was the case before 2016; correct? 

A. As I understand it, yes. 

Q. And the Human Rights Commission sued a county in Utah last 

year concerning its voting-by-mail practices? 

A. Yes. 

Q. And that was after this Utah county adopted a regulation 

where there was only voting by mail? 

A. No, not necessarily.  There was only one polling place that 

remained open in the county.  And anyone that lives in the 

county, should they decide to cast a ballot early voting, that 

they would have to go to that polling place in the county.  But 

other than that, their option was to either go to the polling 

place or cast their ballot by mail. 

Q. Okay.  And the Human Rights Commission sued the Utah county 

about that --
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A. Yes. 

Q. -- practice?  

A. Yes. 

Q. And you testified before about your participation with the 

Redistricting Commission in Arizona.  You testified several 

times before the Redistricting Commission; right? 

A. Yes. 

Q. And other employees of the Human Rights Commission 

testified before the Redistricting Commission as well? 

A. Yes, in my absence. 

Q. Was one of those employees Lauren Bernally? 

A. Yes. 

Q. And is she a policy analyst for the Human Rights 

Commission? 

A. Yes. 

Q. And she works under your supervision? 

A. Yes. 

Q. Was the testimony you gave before the Redistricting 

Commission accurate? 

A. My testimonies?  

Q. Yes.  

A. Yes. 

Q. Do you believe Ms. Bernally's testimony was accurate? 

A. I would, yes. 

Q. And the Human Rights Commission provided proposed maps to 
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the Redistricting Commission? 

A. Yes. 

Q. And the Redistricting Commission held public hearings on 

the Navajo Nation? 

A. I believe twice. 

Q. And I should clarify.  This was in connection with the last 

redistricting process around 2011? 

A. Yes. 

Q. So all this testimony was provided before Arizona passed a 

bill regulating ballot collection.  Right? 

A. Ask -- I'm not -- I don't understand your question. 

Q. I'll rephrase it.  

All this testimony was provided before 2016? 

A. Yes. 

Q. And one represent -- representation that the Human Rights 

Commission made before the Redistricting Commission is that 

Navajo voters do not vote by mail? 

A. Yes. 

Q. Has the Human Rights Commission ever tracked the use of 

voting by mail on the Navajo Nation? 

A. Not specifically the vote-by-mail activities.  

Q. And are you aware of any data on that topic? 

A. The information that's presented to me by the county 

official as far as the numbers are concerned is that there's 

significant number of Navajos that receive ballots in the mail 
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that are extraordinarily confused during the election dates. 

Q. And has the Human Rights Commission ever tracked with 

statistical data how early ballots are turned in by Navajo 

voters? 

A. Not statistically. 

Q. Are you aware of any statistical data on that subject? 

A. The information that my office receives is from the 

Apache County Recorder's office. 

Q. And did they give you information on how the ballots are 

turned in? 

A. Yes. 

Q. Did they indicate who turns them in? 

A. They -- the information that's shared with us is along the 

lines of elders having trouble voting because they're confused 

with the ballot that they receive in the mail and how that 

conflicts with their personal appearance at the polling places. 

Q. Has the Human Rights Commission ever tracked the number of 

Navajo voters in Arizona who have used someone else to turn in 

their early ballot? 

A. No. 

Q. Has the Human Rights Commission ever collected any data on 

the identity of the person who turned in a ballot for someone 

else on the Navajo Nation? 

A. No. 

Q. And you testified before about members of the Navajo 
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community picking up and delivering mail for their family and 

friends? 

A. Yes. 

Q. Does the Human Rights Commission track any information on 

the identity of persons who pick up mail for others? 

A. Yes. 

Q. Do you have any data on how often it's a family member 

picking up the mail? 

A. It's not a matter of data collection for statistical 

analysis.  It's a matter of the frequency of concerns that are 

raised with my office with regards to families picking up mail 

from the post office and the intricacy that they've developed 

in picking up mails from the post offices.  

Q. Okay.  And I understand you've received some reports, but 

my question was really about statistical data.  Does the Human 

Rights Commission track any statistical data on the identity of 

persons picking up mail for others on the Nation? 

A. I said no. 

Q. Okay.  Isn't it correct that the three Arizona counties 

that include Navajo Nation land all provide drop boxes where 

early ballots can be turned in? 

A. I am not aware of any drop box that I've learned about at 

all.  This is the first time I'm hearing about a drop box. 

Q. So you're not aware of any -- whether or not there's any 

drop boxes on the Navajo Nation? 
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A. No one has informed my office or I have learned as a voter 

in the state of Arizona there's a drop box on the 

Navajo Nation. 

Q. Just going to quickly go back to the Redistricting 

Commission.  

From your involvement with the last redistricting 

process, are you knowledgeable about the outcome of the 

Redistricting Commission's work? 

A. Yes. 

Q. And one outcome was a robust Native American 

majority-minority legislative district? 

A. I'm trying to think about the other legislative districts.  

I believe you're correct, District -- Legislative District 7. 

Q. And the current representative for Legislative District 7 

is Wenona Benally? 

A. I believe so. 

Q. And Representative Benally is a member of the 

Navajo Nation? 

A. Yes. 

Q. She's a Democrat? 

A. I believe so.  I don't know. 

Q. One of the Navajo Nation's concerns in its part of the 

latest redistricting process was to avoid any dilution of 

Navajo voting strength? 

A. Yes.
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Q. And you also wanted to avoid any retrogression in Navajo 

voting strength? 

A. Yes. 

Q. And the Redistricting Commission respected those concerns; 

right? 

A. I believe so. 

Q. And the map that was approved by the Redistricting 

Commission enhanced the Navajo Nation voting age population 

from about 60 percent to 63 percent? 

A. Which map?  What map?  

Q. The legislative map.  

A. Are you referring to the map here in the city here, or are 

you referring to Legislative District 7?  

Q. I'm referring to the legislative district map.  

A. I wouldn't characterize it in the fashion that you just 

stated, the legislative map, because there are about -- 

depending on which house you examine, I think, 70 districts.  

Q. Now, the result of the latest redistricting process in 

Arizona was a progressive map? 

A. I'm having trouble trying to understand your question, 

because when you mention legislative map, I'm more thinking 

along the lines of this -- all the districts in the state of 

Arizona.  And I think there's like 30 senators and 60 

representatives, something to that effect.  I wouldn't be able 

to opine on that at all.  
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MR. AHLER:  Go ahead and pull up Exhibit 347, 

page 134.

BY MR. AHLER:  

Q. Mr. Gorman, do you recognize this as testimony you gave 

before the Redistricting Commission? 

A. What page did you say?  

Q. It should be showing on your screen.  347-2.  

A. Okay.  I don't remember.  I don't recall.  It's been some 

time ago. 

Q. Do you see the -- 

MR. AHLER:  If we could highlight the second paragraph 

from the bottom. 

MR. KAUL:  Objection, Your Honor.  I think this is 

being used as impeachment evidence, again, and so I'm -- 

THE COURT:  What's your objection?  

MR. KAUL:  Well, this is inappropriate impeachment.  I 

think he's supposed to read the statement and ask if that was 

his statement.  And I'm also not sure what he's impeaching. 

THE COURT:  Why don't you lay some foundation so he 

can see what this document is, show him the first page and then 

put it in context.  That's taken out of context.  

MR. AHLER:  Your Honor, I'm going to go ahead and use 

a different document that has the full context of the 

testimony.  I think it will work better.
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BY MR. AHLER:  

Q. Mr. Gorman, you've been handed Impeachment Exhibit 123.  

Does this appear to be an accurate reflection of 

testimony you gave before the Redistricting Commission on 

January 10th, 2012? 

A. Where -- is the reference 123 on the document you gave me?  

Q. No, it's not.  

A. Okay.

THE COURT:  Listen to his question.  First he's asking 

if this appears to be your testimony.  

THE WITNESS:  It looks like it, but I'm trying to look 

for the reference.  

BY MR. AHLER:  

Q. Does this appear to be a transcript of testimony you gave 

before the Redistricting Commission on January 10th, 2012? 

A. Yes. 

Q. And if you could turn to page 18, please look at the second 

paragraph from the bottom.  

And do you see that that says:  That is a progressive 

map, it's going in the right direction, and the Navajo Nation 

Human Rights Commission believes that that is a very good start 

to embark upon for the next ten years? 

A. Yes. 

Q. Is that testimony you gave before the Redistricting 

Commission? 
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A. Yes.

Q. And was that an accurate statement?  

A. Yes. 

Q. And if you could turn to the next page, page 19, the fourth 

paragraph.  

And does that state:  And you've made meticulous 

effort, as we've seen and --

THE COURT:  Whoa, whoa, whoa.  Please slow down.  

She's trying to keep up with you.  

MR. AHLER:  My apologies.  I'll start again.

BY MR. AHLER:  

Q. And you've made meticulous effort, as we've seen and 

watched your debate, to address the 59 percent threshold and 

made every effort in incorporating additional population, 

making certain exchanges to satisfy the competing interests in 

the north region of the state of Arizona and come up with a map 

that has also accommodated an enhancement of the Navajo Nation 

voting population from the low 60 percent into the 

63.1 percent. 

Did I read that correctly? 

A. Yes. 

Q. And is that testimony you gave before the Redistricting 

Commission? 

A. Yes.

Q. And was that all accurate? 
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A. Yes. 

Q. The Department of Justice approved of -- from the last 

redistricting process, the Department of Justice approved the 

redistricting maps on their first submission? 

A. My understanding is that that's exactly what happened. 

Q. And the Navajo Nation fully supported those maps? 

A. Navajo Nation supported one particular legislative district 

map.  That's Legislative District 7.  That's all we supported. 

Q. The Navajo Nation filed an amicus brief in the United 

States Supreme Court --

A. Yes.

Q. -- as a part of that district? 

A. Yes.

Q. And you personally were a party on that amicus brief? 

A. Yes.

MR. AHLER:  May I have one moment with -- 

THE COURT:  Yes. 

MR. AHLER:  -- my counsel?  

No further questions, Your Honor. 

THE COURT:  Okay.  Redirect? 

REDIRECT EXAMINATION 

BY MR. KAUL:

Q. Just a few quick questions, Mr. Gorman. 

First, you were just asked some questions about the 

Independent Redistricting Commission.  Was Section 5 of the 
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Voting Rights Act in effect when you were advocating before 

that commission? 

A. Section 5, the requirement of preclearance, yes. 

Q. And did that impact the work that you did in front of the 

Commission? 

A. Tremendously, yes. 

Q. Okay.  Do you have concerns about the next redistricting in 

light of the elimination of Section 5? 

A. The preclearance requirement, yes. 

Q. Why is that? 

A. The preclearance requirement put the State of Arizona in a 

position to work with the U.S. Department of Justice because 

the State of Arizona is a covered jurisdiction, which means 

that the State of Arizona was known to racially discriminate.  

And under the preclearance requirement, the coverage 

restriction has to submit redistricting plans to the Department 

of Justice to preclear before implementation. 

Q. You were asked about some testimony you gave about, I 

think, vote by mail in 2011.  

Do you recall that? 

A. The question or the vote by mail in 2011?  

Q. You were asked a question about testimony you gave in 2011 

about vote-by-mail usage among Native Americans?  

A. Okay.  Yes. 

Q. Do you recall being asked about that? 
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A. Yes. 

Q. Do you know whether there's been a substantial increase in 

vote-by-mail usage on -- in Navajo Nation since 2011?  Do you 

know the data offhand? 

A. The data?  

Q. Yeah.  

A. The most recent survey that hasn't been published indicates 

that Native Americans prefer in-person voting over 

vote-by-mail.

MR. KAUL:  Your Honor, we're going to bring up 

Exhibit 526.  It's a defense exhibit, but I believe it's been 

admitted by stipulation.  

BY MR. KAUL:

Q. While she's pulling that up, I'll ask you a different 

question for just a second. 

You were asked about -- some questions about family 

before.  Do you recall that? 

A. Yes. 

Q. Family members?  

Is the definition of "family" different in 

Navajo Nation from the definition in English? 

A. Yes. 

Q. Can you explain that? 

A. In the Navajo sense, it's kinship.  Whomever -- just using 

the terms in the English context, the word family, brother, 
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sister, mother, father, okay, the nucleus family.  My maternal 

clan is Salt clan.  Any Navajo person that's a Salt clan by 

their maternal clan, a female, is either my brother, sister, 

mother, uncle, and that's the extended relationship issues 

that's not common in the Western society.  Okay?  

So when I greet someone that I've never met by 

kinship, using the English term "family," okay, my brother, 

that person could be my brother because of the clanship. 

Q. But they're not your blood brother? 

A. They're not my blood brother, yes. 

Q. So how large is a clan, then, for example? 

A. I often run into probably at least two times a week, as I 

travel the community individuals that have Salt clan as their 

maternal clans.  It's -- the frequency is pretty high.  

Q. Okay.  All right.  We'll pull up that exhibit.  

MR. KAUL:  You know what, Your Honor?  What I was 

going to show the Court was a page from -- I'm sorry, this is 

it.  

All right.  This is Exhibit No. 526.  And this is 

526-9.  And I'd like to zoom in on Table 2.  

BY MR. KAUL:  

Q. I'll represent to you, Mr. Gorman, this is a table from a 

report prepared by an expert witness in this case, and there 

will be testimony later in the trial about the table.  

But what this chart shows is percentage of early votes 
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cast on the Navajo Reservation in 2012 and 2016.  

Do you see that? 

A. Yes.  Table 2?  

Q. Yes.  And do you see from 2012 to 2016, there's an increase 

in the usage of early votes cast on Navajo Reservation? 

A. Yes. 

Q. Okay.  And is that consistent with your understanding that 

there's been an increase from -- in early voting usage over 

time? 

A. No. 

Q. Okay.  Let me ask what the basis is for your understanding 

of early voting usage on Native American reservations.  

A. Perhaps I'm confusing it between mail-in ballot and early 

voting in my mind.  

Q. Can you just explain what you're -- 

A. I'm trying to -- because this is the first time I'm looking 

at this table.  

Q. Yeah.  That's fair enough.  

And I think I'm doing more to confuse the issue than 

to clarify.  So I think I will ask the questions with the 

defense expert when it's time for him to testify.  

A. Yes. 

MR. KAUL:  So I'll withdraw this line, unless the 

Court -- I'll stop there.  Thank you.

THE WITNESS:  Thank you.  
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THE COURT:  Okay.  Is this witness excused?  Does 

anyone intend to call this witness again?  

MR. KAUL:  No, Your Honor. 

MR. AHLER:  No. 

THE COURT:  Okay.  Thank you for coming.  You're 

excused.  

(Witness excused.) 

THE COURT:  Plaintiffs may call the next witness.  

MR. SPIVA:  Plaintiffs call Carolyn Glover, 

Your Honor.  

THE COURT:  Last name again?  

MR. SPIVA:  Glover.  

THE COURT:  Glover?  

MR. SPIVA:  Yeah.  Like Danny Glover.   

THE COURT:  We'll have her stay right in that spot 

over here.  Instead of -- 

COURTROOM DEPUTY:  Put her right up here.  

CAROLYN GLOVER,

called as a witness herein by the plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed. 

MR. KAUL:  Thank you, Your Honor.  

Just before I start, for witness management purposes, 

we've got two more folks lined up.  And so we wanted to get the 

Court's direction as to whether you think you'll stop.  If you 
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think we'll stop at 4:30, then we'll send somebody home.  But 

if you think 5:00, we'll keep the -- 

THE COURT:  We'll go to about 4:45.  

MR. KAUL:  Okay.  Thank you, Your Honor.  

THE COURT:  Depending on where we are with the 

witness.  Okay?  

MR. KAUL:  Okay.  

DIRECT EXAMINATION 

BY MR. KAUL:

Q. Good afternoon, Ms. Glover.  

A. Hello. 

Q. Would you please say your name and spell it for the record.  

A. My name is Carolyn, C-a-r-o-l-y-n, Glover, G-l-o-v, as in 

Victor, -e-r.

Q. And, Ms. Glover, for the record, would you please say what 

your race is? 

A. African-American. 

Q. And are you currently employed? 

A. No. 

Q. Are you retired? 

A. Yes. 

Q. And where do you live? 

A. 1123 East Monroe Street in Washington Manor. 

Q. And what city is that in? 

A. Phoenix. 
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Q. And what type of residence is that? 

A. Senior citizen apartments. 

Q. You said "senior citizen apartments"? 

A. Yes. 

Q. And do you know about how many people live in those 

apartments? 

A. Maybe 100, 150. 

Q. 100 or so? 

A. Yes. 

Q. Okay.  And you said it's senior apartments.  It's not -- is 

it a care facility also? 

A. No. 

Q. Now, I'll just make a record.  Do you have any mobility 

problems, problems getting around? 

A. Yes. 

Q. What are those? 

A. Right now I can't walk because I -- I fell and broke my 

right leg from my knee to the side of my thigh. 

Q. You broke your leg, you said? 

A. Yes. 

Q. And do you often have problems getting around? 

A. Yes. 

Q. It's probably not always because you broke your leg.  Are 

there other issues you've had? 

A. I got hit when I was 26 by a car, so majority of the time 
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I'm in a wheelchair more than walk. 

Q. I'm going to ask you to do your best to go slowly just to 

make sure the court reporter gets it.

A. Okay.

Q. When you were 26, you said you got hit by a bus?

A. I got hit by two cars. 

Q. And then what happened? 

A. Broke both my legs, my hip, my arm, and my thigh. 

Q. And has that caused health issues for you throughout your 

life? 

A. Yes. 

Q. Are there periods of time when you're bedridden? 

A. Yes. 

Q. And where do you live when that's the case? 

A. I stay at home in senior citizen apartments. 

Q. Okay.  So how do you get food and items and things like 

that? 

A. I have a sister at church that comes by and does that for 

me. 

Q. This is a sister at church, you said? 

A. Yes. 

Q. And just to be clear for the record, it's not your blood 

sister; right? 

A. No. 

Q. Okay.  Are you a voter? 
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A. Yes. 

Q. And what method of voting have you used? 

A. I have the mail-in ballots. 

Q. And are you a member of a political party? 

A. Yes. 

Q. Which one is that? 

A. Democrat. 

Q. You said "Democrat"? 

A. Yes. 

Q. Before this last presidential election, when you'd receive 

the mail-in ballot, did people ever come and collect your 

ballot? 

A. Yes. 

Q. And who came by?  Do you know? 

A. Democratic Party. 

Q. And did you trust the people who were coming by? 

A. Yes. 

Q. Why is that? 

A. I had been dealing with them since I'd moved into the place 

where I stay. 

Q. You had been what?  I'm sorry.  

A. I'd been working with them since I moved into 

Washington Manor. 

Q. Okay.  And is it somebody who works with other folks in the 

facility? 
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A. Yes. 

Q. In the course of living at Washington Manor, have you 

gotten to meet a lot of the other people who live there? 

A. Yes. 

Q. Are other people who live in that facility, do they have 

transportation difficulties? 

A. Yes. 

Q. Do some of them have trouble getting around also? 

A. Yes. 

Q. Do you drive, by the way? 

A. Not now, no. 

Q. Okay.  Do you know, did the Democratic Party collect 

ballots from other people who lived in the facility? 

A. Yes. 

MS. AGNE:  Objection, Your Honor.  Foundation. 

THE COURT:  Sustained.  Lay some foundation as to how 

she knew that. 

BY MR. KAUL:

Q. You talked before about how you've become familiar with the 

conditions of other people who live in the building? 

A. Yes. 

Q. Have you had conversations with the people you live with 

about voting? 

A. Yes. 

Q. Have you talked to them about how they got their ballots 

Case 2:16-cv-01065-DLR   Document 377   Filed 10/04/17   Page 226 of 255  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1110 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CAROLYN GLOVER - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

227

in? 

A. Yes.  We have roundtable discussions sometimes, and the -- 

Getting Out the Vote is some of the subjects that we talk 

about.  And so me and a lot of the other people would go and 

help them to read and let them mark their own ballot for who 

they voting for.  And the ones that, before they moved out, 

that had a car would take our ballots.  But after that, we had 

people that would come in and collect our ballots and take them 

in for us.  Because it's important for us to get our ballots 

out so that we can feel like we're a part of, you know, the 

process of voting like everybody else. 

Q. And have you actually seen collectors walking around the 

building? 

A. Yes, I have. 

Q. So based on what we just described, do other folks who live 

in your facility have their ballots -- did they have their 

ballots collected? 

A. Yes. 

Q. Did you find out whether those ballots were delivered 

afterwards? 

A. They were taken to -- one of the girls, I know very well 

from church.  And I know for a fact they took them back to the 

offices where, you know, where you vote at and turned in. 

Q. Did anybody call you after your ballots were collected, if 

you remember? 

Case 2:16-cv-01065-DLR   Document 377   Filed 10/04/17   Page 227 of 255  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1111 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CAROLYN GLOVER - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

228

A. I don't remember.  I think so. 

Q. Is there outgoing mail in your building? 

A. Yes.  But we don't have a slot big enough for the envelopes 

to go in, and the mailman runs like 4:00 or 5:00 in the evening 

and we're all in our 60s and up, and sometimes you forget the 

mailman is going past you and the ballots are still in the 

house with us. 

Q. So first of all, you're saying the slots are too small for 

the ballots? 

A. Yes.  They're kind of like bigger envelopes.

Q. And you said that the mailman comes by at 4:00 or 5:00.

A. Uh-huh. 

Q. But sometimes you miss him.  Do you mean that people are 

actually waiting to give the mailman delivery by hand? 

A. The younger ones do.  But us senior citizens, by then we're 

in our apartments, we done forgot about it. 

Q. And you mentioned somebody from the Democratic Party and 

somebody from church.  Is that the same person? 

A. Yes. 

Q. So in the -- in 2016, the presidential election, are you 

aware that there's a restriction on ballot collection? 

A. Yes. 

Q. Were you able to cast a ballot in 2016? 

A. Yes. 

Q. How did you do that? 
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A. Someone picked it up and took it for me. 

Q. Someone picked your ballot up in 2016? 

A. It was a family member. 

Q. You had a family member come? 

A. Yes. 

Q. Okay.  Now, was your family member able to pick up ballots 

for the other folks in the facility? 

A. No. 

Q. Do you know whether other folks in the facility were able 

to cast their ballots? 

A. I know a few of them that have the caregivers, they took 

their ballots in. 

Q. Okay.  What about the others? 

A. I know a few of them said they didn't get to vote. 

Q. Because they didn't have anybody to pick up their ballot? 

A. Yes. 

Q. Do you know a woman named Ms. Alice? 

A. Yes. 

Q. Can you tell me about her experience with ballot 

collection? 

A. Ms. Alice is in her 80s.  And Ms. Alice loves to do things 

that she did when she was younger.  And so she likes to have 

people -- she feels like she's still a part of the community 

when she gets to vote.  And so when they not coming or they 

come, she'll tell me to come down and check to see if she 
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signed everything.  And when she couldn't get her votes in, she 

was very upset about it because she said it makes her feel like 

a second-class citizen when you can't get somebody to come pick 

up your -- you know, your ballot for you.  

Q. Now, you mentioned sometimes you're bedridden.  Do you ever 

go to a full-time care facility? 

A. Yes, I do. 

Q. Okay.  And when you're there, you have people -- you know, 

hospital staff looking after you; right? 

A. Yes. 

Q. Would you feel comfortable giving your ballot to one of 

those folks? 

A. No. 

Q. Why not? 

A. Because I don't know if they going to really take it to the 

place.  They done work there all day.  They don't want to take 

my ballot and put it in the box for me. 

Q. That's not their job? 

A. No. 

MR. KAUL:  No further questions. 

THE COURT:  Cross-examination. 

CROSS-EXAMINATION 

BY MS. AGNE:

Q. Good afternoon, Ms. Glover.  My name is Sara Agne.  I 

represent the intervenor defendants.  I'll be asking you some 
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questions this afternoon.  

A. Uh-huh. 

Q. Do you know former Councilman Michael Johnson from the City 

of Phoenix? 

A. No. 

Q. Do you have anyone residing with you in your residence? 

A. No. 

Q. Would you consider it an assisted living facility? 

A. No. 

Q. Residential care facility? 

A. No. 

Q. Just a residence? 

A. Yes. 

Q. Have you ever asked the caregivers at your -- the facility 

you go to when you're bedridden whether they would deliver your 

ballot? 

A. I don't have a caregiver person when I'm bedridden.  I take 

care of myself. 

Q. So you haven't asked them whether they would deliver your 

ballot for you? 

A. There's no one there for me to ask. 

Q. In the assisted care facility you go to when you're 

bedridden, there aren't people who take care of you? 

A. No.  I'm not in an assisted care.  I'm in a care center.  

I'm in a rehab center.  
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Q. At the rehabilitation center, are there caretakers who help 

you with your rehabilitation? 

A. No.  Just nurses and physical therapists. 

Q. And you've never asked the nurses or physical therapists 

whether they would deliver your ballot? 

A. No. 

Q. How many family members do you have living in the Phoenix 

area? 

A. Five or six. 

Q. Five or six family members? 

A. Uh-huh. 

Q. Who could deliver your ballot? 

A. Not my family, no. 

Q. You had a family member deliver your ballot for the 

November 2016 election? 

A. Just -- yes.  That wasn't our family.  She's a sister from 

church. 

Q. For the August 2016 election, did you also have that person 

deliver your ballot? 

A. Yes. 

Q. At Washington Manor, you mentioned that the residents would 

fill out ballots together? 

A. Yes. 

Q. And that was with a member of the Democratic Party present? 

A. No. 
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Q. Anyone else present with the voters? 

A. Just us. 

Q. Are you aware that the State of Arizona provides for a 

special election board where two officials would come and bring 

a ballot to you upon request? 

A. No. 

Q. Are you aware of curbside voting, if you were driven to the 

polls, that the ballot could be brought to the curb to have you 

fill it out? 

A. That would be a problem since I can't get in the car to go 

to the curbside. 

Q. How do you get to the doctor's office when you need to go? 

A. A wheelchair van. 

Q. You share a van to the doctor's office? 

A. No.  I'm the only person in that van besides the driver. 

THE COURT:  She said "wheelchair van."

BY MS. AGNE:  

Q. Wheelchair van.  Excuse me.  I'm sorry.

A. Uh-huh.

Q. So a driver takes you to the doctor's office?

A. Yes. 

Q. Is this a medical transport service? 

A. Yes. 

Q. And you voted early in the 2016 presidential preference 

election --
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A. Yes. 

Q. -- in March?  

Did someone deliver your ballot then? 

A. Yes. 

Q. Was that the same person from church? 

A. Yes. 

Q. So you haven't changed your manner of voting since -- 

A. I don't -- 

Q. -- 2016?  

A. No.

MS. AGNE:  May I have a moment to confer, Your Honor?  

THE COURT:  Yes.  

MS. AGNE:  No further questions.  Thank you.  

THE COURT:  Redirect?  

MR. KAUL:  No redirect, Your Honor.  

THE COURT:  Ms. Glover, thank you for coming.  You're 

excused.  You may go home. 

THE WITNESS:  You're welcome.  

(Witness excused.) 

THE COURT:  Plaintiff may call the next witness. 

MR. TISCHENKO:  Your Honor, plaintiffs call 

Daniel Magos. 

THE COURT:  Can you say that name again, please?  

MR. TISCHENKO:  Daniel V. Magos, M-a-g-o-s. 

THE COURT:  Okay.  Sir, would you come up here, 
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please, and be sworn.  

COURTROOM DEPUTY:  Right up here, sir.

DANIEL MAGOS,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed.

DIRECT EXAMINATION

BY MR. TISCHENKO: 

Q. Good afternoon, Mr. Magos.

A. Good afternoon. 

Q. Can you please state your name for the record.  

A. Daniel Magos, M-a-g-o-s. 

Q. And, Mr. Magos, what city do you live in? 

A. Phoenix, Arizona. 

Q. And where in Phoenix do you currently live? 

A. South Phoenix, 2435 West Dobbins Road. 

Q. And how long have you lived in Phoenix? 

A. I have lived in Phoenix since 1962. 

Q. And where were you born? 

A. I was born in Chihuahua, Mexico. 

Q. And when did you come to the United States? 

A. I came to the U.S. April 1st of 1958. 

Q. And what was your -- what was your immigration status when 

you immigrated? 

A. I was admitted as a legal permanent resident. 
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Q. And are you currently a U.S. citizen? 

A. Yes.  Correct. 

Q. And when did you become a U.S. citizen? 

A. 50 years ago.  That was in 1967. 

Q. Mr. Magos, what kind of work do you do? 

A. Right now I'm working at a school. 

Q. And before you worked at a school, what kind of work did 

you do? 

A. I did construction work for 42 years.  36 of those, it was 

my own business.  

Q. And, Mr. Magos, what is your educational background? 

A. I went to one and a half years of college. 

Q. And where did you go? 

A. One year was in University of Chihuahua, and the other half 

a year I went to Phoenix College in Phoenix. 

Q. And, Mr. Magos, have you ever been married? 

A. Yes. 

Q. And is your wife still alive? 

A. No.  She died January 30th of 2016. 

Q. I'm very sorry.  

Mr. Magos, do you have any children? 

A. Yes.  I have two daughters. 

Q. And how old are your daughters? 

A. One is 47, one is 37. 

Q. And do you have any grandchildren? 
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A. Yes.  I have a grandson, 22, a granddaughter, 21, and a 

granddaughter, 3. 

Q. And, Mr. Magos, do your -- does anybody else currently live 

with you? 

A. No, sir. 

Q. How far away do your daughters live from your home? 

A. One lives about 20 miles; the other one about 22, 23. 

Q. And, Mr. Magos, how long is the drive from your house to 

your daughter's houses? 

A. Without traffic, it's half hour; with traffic, it's 45 to 

50 minutes. 

Q. Mr. Magos, do your daughters -- are your daughters 

employed? 

A. Yes, both. 

Q. Mr. Magos, how old are you? 

A. I'm 72. 

Q. And for the record, what is your race or ethnicity? 

A. It's -- race is white; ethnicity is Mexican. 

Q. And, Mr. Magos, are you a member of a political party? 

A. Yes, I am. 

Q. What party is that? 

A. Democratic Party. 

Q. Mr. Magos, are you registered to vote in Arizona? 

A. Yes. 

Q. And when did you first register to vote in Arizona? 
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A. That was right after I became a citizen. 

Q. And when did you first vote in Arizona? 

A. On the first election right after I became a citizen. 

Q. Was that around 1968 or 1969? 

A. Yes. 

Q. And, Mr. Magos, are you a regular voter? 

A. Yes.  Correct. 

Q. How often do you vote? 

A. I vote on most elections, primary, special elections, 

general elections, midterm elections. 

Q. What is your preferred method of voting? 

A. Currently, it's by mail, early voting. 

Q. And why do you prefer to vote by mail? 

A. That's to avoid the crowds at the voting polls. 

Q. And, Mr. Magos, do you have a mailbox at your home where 

you receive incoming mail? 

A. Yes, I do. 

Q. And do you use your mailbox at home to send outgoing mail?

A. Yes.

Q. And do you use your mailbox at home to send all types of 

outgoing mail? 

A. No, not all of them.  I don't use it for my ballot, and I 

don't use it for -- to send out bills with checks in them. 

Q. And why is that? 

A. My mailbox was tampered with.  Some mail was taken.  My 
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neighbor's mailbox was tampered with and some mail was taken, 

including a check that was forged for ten times the amount of 

the check and was cashed. 

Q. And, Mr. Magos, how do you mail your ballot? 

A. I take it to the post office. 

Q. And how far away is the post office from your home? 

A. Approximate, five miles. 

Q. And do you drive there? 

A. Yes, I do. 

Q. Mr. Magos, have you ever dropped your ballot off at a 

polling place? 

A. Yes.  I believe it was once. 

Q. And why don't you usually drop off your ballot at a polling 

place? 

A. That would defeat the purpose of me avoiding the crowds. 

Q. And, Mr. Magos, have you ever given your ballot to somebody 

else to turn in for you? 

A. Yes, I did. 

Q. Can you tell me about that? 

A. That was a volunteer that came to my door, knocked on the 

door.  That was right after the flood of August 12th, 2014.  

And the volunteer asked me if I had sent in my ballot.  I told 

him no.  He showed me his credential as a volunteer from the 

Democratic Party and asked me if he could take the ballot for 

me to the polling place since my whole yard was like a lake.  
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There was four to six inches of water.  My house was -- had 

just flooded the week prior or two weeks prior, and we were 

still dealing with taking out all the flooring, all the 

drywall, up to 16 inches high.  

And so we were too busy, and then the weather was not 

cooperating.  We were getting rain every day or every other 

day.  And my wife was quite traumatized with the flood, and I 

wasn't willing to leave her for a minute and go to the post 

office and drop off my ballot.  So I gave it to the volunteer. 

Q. And, Mr. Magos, did the -- what did the volunteer say to 

you? 

A. He just asked me if I had sent my ballot in.  And I told 

him, no, I still had it.  But I -- it was a mailed-in ballot.  

And he asked me if I was willing to give him my ballot to 

deliver to the polls.  And I said yes, so I gave him mine as 

well as my wife's ballot to take.  

Q. And, Mr. Magos, did you feel any pressure from the 

volunteer to give him your ballot to return? 

A. No.  None at all. 

Q. And, Mr. Magos, if the volunteer had not stopped by your 

home to pick up your ballot in that election, would you have 

voted? 

A. No, I wouldn't have. 

Q. Why is that? 

A. Because of the simple fact that I was not willing to leave 
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my house and leave my wife by herself.  And, you know, I would 

have just left the ballot on the counter.  I wouldn't have gone 

to the post office. 

Q. Mr. Magos, did you trust the volunteer to turn in the 

ballot? 

A. Yes, completely. 

Q. And why did you trust the volunteer to turn in the ballot? 

A. I'm usually a good judge of character.  Being in business 

for myself for 36 years, you learn to be able to judge people's 

character to be your future employees.  At one point, I had 18 

to 20 employees.  

Q. And, Mr. Magos, I think you mentioned it earlier, but just 

so the record is clear, did the volunteer identify the 

organization that he was working with? 

A. He showed me his credential, and it was the 

Democratic Party. 

Q. Mr. Magos, since that election, have you given your ballot 

to somebody else to return? 

A. No, I haven't. 

Q. And in the future, do you plan to give your ballot to 

someone else to return? 

A. Yes, I would. 

Q. And why do you plan to give your ballot to someone else in 

the future to return? 

A. At the present time, even at my age, I have a very good 
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health.  But, you know, we don't buy health.  Nobody assures us 

of what the future health is going to be.  And if later on my 

health deteriorates, then I'll be forced to either quit voting 

or give it to a person to take to the polls.  And mainly, I 

trust the volunteers. 

Q. And, Mr. Magos, is there anybody who lives in your 

household that you could give your ballot to return? 

A. No.  I live by myself. 

Q. Do you have any family members who you could give the 

ballot to return? 

A. Yes, I do.  

Q. And would you want to give your ballot to -- I'm guessing 

your daughters to turn in? 

A. I would not because they -- they do enough for me.  One of 

them takes care of my finances.  The other looks after all 

other needs of mine.  And I would hate to burden them with one 

more duty. 

Q. And, Mr. Magos, if you had the option in the future of 

giving your ballot to a volunteer like you did in the 2014 

election, would you want to do that? 

A. Yes, I would. 

Q. And why would you want to give your ballot to a volunteer? 

A. For the simple fact that I trusted him completely, and I 

know that it would get to the right place, the -- you know, the 

voting booth or the polling place. 
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Q. And are you concerned at all that the volunteer might not 

turn in your ballot? 

A. No, I'm not. 

Q. And why is that? 

A. Because his only job is to deliver the ballot, and I don't 

think that he would, you know, not do his job since that's his 

primary function. 

Q. Mr. Magos, are you familiar with the lawsuit titled 

Manuel de Jesus Melendres versus Joseph Arpaio? 

A. Yes, I am. 

Q. Were you a witness in that case? 

A. Yes. 

Q. Did you testify at trial in that case? 

A. Yes.  I testified in July of 2012. 

Q. Mr. Magos, can you very briefly summarize your testimony in 

that case? 

A. I was driving to a job site with my wife, and I was waiting 

at a left turn signal.  I was waiting for the light to turn.  

And a deputy was heading the opposite direction.  When he 

crossed the intersection, he focused his sights on my wife and 

myself and immediately speeded up, made a U-turn, and turned 

his lights on and his signal -- I mean, his siren on and came 

after us with no probable cause for that stop. 

Q. Mr. Magos, did the deputy give a reason for stopping you? 

A. After I asked him for the third time, the first two times 
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he ignored me.  And when I asked him the third time what the 

reason for the stop was, he said that he couldn't see the 

license plate on my truck. 

Q. Mr. Magos, did your truck have a license plate on it? 

A. Yes, it did.  But it's only on the rear of the vehicle here 

in Arizona.  And since he was coming in opposite directions, 

there was no way that he could see if there was a plate or not.  

But there was a plate on the vehicle. 

Q. Mr. Magos, did the deputy ask to see your driver's license? 

A. Yes.  He demanded -- he demanded my driver's license, my 

registration, and my proof of insurance.  And this was always 

done yelling at the top of his voice.  He never addressed me or 

my wife in a decent tone of voice.  

Q. Mr. Magos, did the deputy ask to see your wife's driver's 

license? 

A. Yes.  He demanded, again, yelling at both myself and my 

wife, and with his right hand on his gun at all times. 

Q. Was your wife driving the car, Mr. Magos? 

A. No, she was not.  I was the driver. 

Q. Mr. Magos, what is your wife's race or ethnicity? 

A. The race is white; ethnicity, Mexican.  Mexican-American. 

Q. Mr. Magos, did the deputy issue you a citation? 

A. No, he did not.  

Q. Mr. Magos, did the deputy say anything to you about racial 

profiling? 
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A. He said that I was free to go, but not to think that the 

stop had anything to do with racial profiling. 

Q. Did you say anything in response? 

A. Yes.  I told him I thought that was exactly what it was, 

but I was glad that he mentioned it, not me. 

Q. Mr. Magos, did this incident affect your opinion of the 

Maricopa County Sheriff's Office? 

A. Yes.  I lost respect for MCSO, for Joe Arpaio, and for his 

deputies. 

Q. Mr. Magos, one last question.  Is voting important to you? 

A. Yes, it is. 

Q. And why is that? 

A. Because I can pick my representative.  And most of the time 

he will have my own agenda in mind, my own beliefs.  And I can 

talk to them about, you know, any problems or issues that I may 

have, and I know that they will listen if it's a member that I 

elected.  

MR. TISCHENKO:  Nothing further. 

THE COURT:  All right.  Cross-examination. 

CROSS-EXAMINATION 

BY MS. AGNE: 

Q. Good afternoon, Mr. Magos.  I'm Sara Agne.  I represent the 

intervenor defendants.  I'll be asking you some questions this 

afternoon.  

A. Good afternoon. 
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Q. How long have you lived in your current residence? 

A. 37 years. 

Q. And when did you first register to vote there? 

A. In -- I was already registered when I moved into my house. 

Q. And when you moved into your house, you simply changed your 

registration to the new address? 

A. Yes.  I changed it immediately. 

Q. And that was about 1982? 

A. That was in '80.  I finished building my house in 1980. 

Q. How did you get to court today? 

A. I drove my truck. 

Q. And your mailbox is at the end of your driveway? 

A. Yes. 

Q. And the flood in the fall of 2014 didn't destroy your 

mailbox? 

A. No, it did not. 

Q. When the volunteer came to collect your ballot in 2014, 

what did the credentials presented look like? 

A. It was a card.  You know, I don't remember the exact 

measurements, but it was a card that said Democratic Party 

Volunteer.  

Q. Were they wearing a T-shirt of any sort identifying 

themselves? 

A. No, I don't remember the clothing.  It was him and a female 

passenger that he told me was his wife waiting in the car. 
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Q. And since the flood of 2014, the roads in your neighborhood 

are back to normal? 

A. Yes. 

Q. And so you drive on them? 

A. Yes.  Correct. 

Q. And if you voted in person, you could drive to the polling 

location? 

A. Yes. 

Q. Are you aware that you have 27 days to turn in an early 

ballot in Arizona? 

A. Yes, I do. 

Q. When did the tampering occur with your mail? 

A. It occurred about a year, year and a half before the flood. 

Q. So in 2012? 

A. Yes. 

Q. Did the post office investigate? 

A. I don't know if the post office investigated, but the 

police did get involved and they persecuted the person that 

stole the check, and he was convicted of the crime of stealing 

mail and stealing that check and cashing it. 

Q. So law enforcement investigated and the person was 

convicted? 

A. Yes. 

Q. Do you use the post office at 6825 South 7th Street? 

A. Yes.  It's on 7th Street and Vineyard or -- it's not 
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Vineyard, it's -- I forget the name of the street. 

Q. But the address, as you recall, is 6825 South 7th Street? 

A. Yes.  That's the one I use. 

Q. Roughly about 4 miles from your house? 

A. It's either 4 or 5. 

Q. When the deputy stopped you, the incident you were 

testifying about, you were not on your way to vote at that 

time? 

A. No, I was not.  I was on my way to a job site. 

Q. How often do your daughters visit? 

A. They visit approximate once a week, you know, on the 

average.

Q. Usually on the weekends? 

A. Yes.  Sometimes they'll miss a week and then visit the next 

week.  Sometimes one will visit, the other one will not, and 

then, you know, they take turns visiting. 

Q. Do they visit on Saturdays? 

A. Either Saturday or Sunday. 

Q. Where do your grandsons live? 

A. They live with their parents. 

Q. They live nearby? 

A. 20 miles away and 23 miles away. 

Q. So your 21- and 22-year-old grandsons, each one lives with 

a daughter of yours? 

A. Yes. 
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Q. Do you have anyone who provides help to you in your 

residence? 

A. Help as far as what?  

Q. Help with your -- you mentioned one of your daughters 

assists you with your finances.  

A. Yes. 

Q. Anyone assist you with activities of daily living? 

A. No, they don't. 

Q. You voted early in the 2016 presidential preference 

election? 

A. Yes. 

Q. And in the 2016 special election? 

A. Yes. 

Q. The primary election in 2016? 

A. Yes. 

Q. And the general? 

A. Yes. 

Q. Did you change your method of voting at all? 

A. No, I haven't changed it for quite a while. 

Q. So you've always voted early? 

A. Early and by mail, yes. 

Q. And gotten your ballot in to be counted? 

A. Yes. 

Q. Are you aware that Arizona law provides for a special 

election board where officials would deliver a ballot to you? 
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A. No, I'm not aware. 

Q. And are you aware that Arizona law provides for curbside 

voting?  If you're able to drive yourself to the polls but 

couldn't walk in, a ballot could be brought to the curb? 

A. Yes, I'm aware of that one.

MS. AGNE:  May I have a moment to confer, Your Honor?  

THE COURT:  Yes.  

MS. AGNE:  No further questions.  Thank you.  

THE COURT:  Redirect?  

MR. TISCHENKO:  No, Your Honor. 

THE COURT:  Okay.  Sir, thank you for coming.  You can 

step down.  

THE WITNESS:  Thank you.  

(Witness excused.) 

THE COURT:  Do you have one more short witness left?  

MR. SPIVA:  No, Your Honor.  Our other witness today 

was the council -- vice mayor -- 

MS. CALLAIS:  Councilwoman Gallego.

MR. SPIVA:  What's that?  

MS. CALLAIS:  Councilwoman Gallego.

MR. SPIVA:  Councilwoman Gallego.  My apologies.  So 

we had sent her back when it looked like it was going to run 

long. 

THE COURT:  All right.  So then looks like we're done 

for the day.  All right.  
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MS. HARTMAN-TELLEZ:  Your Honor, just a couple of 

housekeeping matters, if we can. 

THE COURT:  Yeah. 

MS. HARTMAN-TELLEZ:  First, I don't know if you wanted 

to rule on the two impeachment exhibits that we offered 

earlier, 584 and 585.  

THE COURT:  Okay.  Objections?  

MR. KAUL:  Well, first, Your Honor, there seems to be 

some uncertainty.  These are -- are these being admitted as 

substantive evidence?  

THE COURT:  I don't know what you -- what is the -- 

MS. HARTMAN-TELLEZ:  Well, they were the voting 

records of the witnesses who testified.  I mean, they were 

offered for the purpose of impeachment.  They were -- 

THE COURT:  All right.  Well -- go ahead. 

MR. KAUL:  You don't admit a document for impeachment 

into evidence, of course, so I don't know if they're asking to 

admit it as substantive evidence?  

THE COURT:  Do you disagree with him?  

MS. HARTMAN-TELLEZ:  Well, I -- 

THE COURT:  That the impeachment documents typically 

are not put into evidence?  

MS. HARTMAN-TELLEZ:  I don't -- I do disagree.  I 

mean, I think that we are permitted to offer them into 

evidence. 
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THE COURT:  Yeah, I think she's right.  I'm going to 

let it in.  Those exhibits are admitted. 

(Exhibit Nos. 584 and 585 admitted into evidence.) 

MR. KAUL:  Then I guess I would note, Your Honor, then 

a few points.  One is, we've got some similar exhibits that I 

think we can probably work out with the defendants that are 

just basically records of voters' history.  

But secondly, you know, we didn't see that before.  If 

exhibits are being admitted into substantive evidence, I think 

we should be permitted to see them in advance if there are 

other documents like this.  

THE COURT:  Well, no.  I mean, I would hope they'd 

show you those things, but I think under the rules, they don't 

have to disclose the impeachment.  But if you have a case 

that -- or a rule that says impeachment evidence isn't admitted 

for substantive purposes or admitted into evidence, let me see 

it.  I'm not aware of that rule. 

MR. KAUL:  I don't have it on hand, Your Honor, but we 

can look into that and get back to Your Honor. 

THE COURT:  All right. 

MR. KAUL:  I guess we would ask that they be 

conditionally admitted pending -- 

THE COURT:  Yeah, I'll undo the ruling if you show me 

case law or some reason not to admit it into evidence.  You've 

argued it, but I'm not aware of any rule that says that.  
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MS. HARTMAN-TELLEZ:  Your Honor, if I may as well.  

Those records have been pulled from the voter registration 

database which was provided to the plaintiffs during -- in 

discovery. 

THE COURT:  That's not good enough.  If you're going 

to -- for purposes of disclosure, you need to tell him what 

your document chain is at trial specifically.  Okay?  

All right.  So tomorrow I'll need to take a little 

longer lunch, so we'll probably break for lunch around 10 to 

noon and come back around 1:15.  Okay?  Or 1:20. 

MS. HARTMAN-TELLEZ:  Your Honor, I had one other 

thing, if I may.  We have some depo designations that we'd like 

to offer.  I don't know if you want us to wait until the 

beginning of our case in chief to do that or if you want to 

take care of it now.  

THE COURT:  Okay.

MS. HARTMAN-TELLEZ:  And then we do have an issue with 

a couple of the deposition designations that the plaintiffs are 

offering that we wanted to address. 

THE COURT:  Okay.  What is it?  

MS. HARTMAN-TELLEZ:  Just, there's essentially a 

technical problem with some of the designations.  I know that 

they wanted to offer the depositions of Senator Shooter and 

Robyn Stallworth-Pouquette, who's the Yuma County Recorder, and 

we just have -- there's some technical problems with the colors 
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of -- and what has been designated.  

So to the extent that they're offering those, we 

wanted to have the opportunity to correct that problem and give 

them the opportunity to respond to it if necessary. 

THE COURT:  So I'm not -- so this is a color issue?  

MS. HARTMAN-TELLEZ:  It's a question of what's a 

counter-designation versus a -- 

THE COURT:  Okay.  Well, you guys can work that out.

MS. HARTMAN-TELLEZ:  Okay.

THE COURT:  All right.  So tomorrow, 9:00 o'clock?  

We'll see you tomorrow in the morning.

MS. HARTMAN-TELLEZ:  Thank you, Your Honor.

MS. AGNE:  Thank you, Your Honor.

THE COURT:  Let me tell you where we are with time.  

Plaintiffs have exactly 21 hours left.  Defendants have 23 

hours and 3 minutes left.  So we got in almost six hours today.  

All right.  So we'll see you in the morning, 

9:00 o'clock. 

(Proceedings adjourned at 4:44 p.m.) 
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P R O C E E D I N G S

(Proceedings resumed at 9:02 a.m.) 

THE COURT:  Good morning.  Welcome to Day 2.  

MR. SPIVA:  Good morning.

THE COURT:  Are we ready to proceed?  

MR. SPIVA:  Yes, Your Honor. 

THE COURT:  All right.  Plaintiffs may call their next 

witness. 

MR. SPIVA:  Your Honor, we call Lori Noonan.  

THE COURT:  Okay.  Ms. Noonan, come up here and be 

sworn.  

COURTROOM DEPUTY:  Right up here. 

LORI POWELL NOONAN,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

DIRECT EXAMINATION

BY MR. SPIVA:

Q. Good morning, Ms. Noonan.  

A. Good morning. 

Q. Can you state your full name for the record.  

A. Yeah.  Lori Powell Noonan. 

Q. And how do you spell Lori? 

A. L-o-r-i. 

Q. Where are you from, Ms. Noonan? 

A. Originally from Minnesota, but now I live in Phoenix or the 
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Ahwatukee area, for people that know Phoenix. 

Q. And where did you -- so you grew up in Minnesota? 

A. Yes. 

Q. When did you move to Arizona? 

A. 1998. 

Q. And are you a regular voter? 

A. Yes. 

Q. How long have you been a voter? 

A. Since I was 18. 

Q. And what -- are you registered with one party or the other? 

A. Yes. 

Q. What party are you registered with? 

A. The Democratic Party. 

Q. Did you move to your current address -- actually, first, 

can you state your current address? 

A. Yeah.  My current address is 3317 East Tonto Drive, and 

that's in Phoenix and zip code is 85044. 

Q. Okay.  And did you move to that address in 2014? 

A. Yes. 

Q. And where did you move from in 2014? 

A. I moved from Chandler, Arizona. 

Q. All right.  And had you had a number of moves prior to 

that? 

A. Yes. 

Q. Can you maybe just briefly, you don't have to give your 
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addresses or anything, but maybe just kind of walk through 

those either going backwards or forwards, whichever is -- 

A. Sure.  When I first moved here, I lived in Mesa with my 

grandparents.  Then they helped us purchase a house, and then I 

moved to Phoenix, to Chandler, back to Phoenix.  So kind of 

moved around a little bit in my 20s. 

Q. About how many moves would you say you've had since you've 

been in Arizona? 

A. Approximately six that I can think of. 

Q. So this one in 2014 that you mentioned, did you have to 

make any updates to either your voter registration or DMV 

records or anything like that? 

A. Yes.  I changed my address with the DMV.  I'm legally 

required to with my -- I'm a licensed Realtor in the state of 

Arizona, so legally I'm required to change my address within a 

certain time frame. 

Q. Okay.  Is it like a period of days that you have to do 

that? 

A. Yes.  Within ten days. 

Q. And so what did you do to update your address? 

A. I updated my address by going to the DMV's website, 

ServiceArizona.com. 

Q. And did you update your voter registration address at the 

same time? 

A. Yes.  I always click the little box. 
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Q. There's like a little box on the DMV website? 

A. Yeah. 

Q. Let me ask you about the 2014 election, the general 

election.  

Did you attempt to vote at a polling place in 2014? 

A. Yes, I did. 

Q. Okay.  And was that -- how long was that after you moved 

and changed your address? 

A. I believe it was November, so probably -- I know we moved 

in August.  

Q. Okay.  So sometime in August, you had changed your address 

with the DMV? 

A. Yes. 

Q. And where did you go to vote in the November 2014 election? 

A. I went to Corpus Christi Church. 

Q. And how far is that from your house? 

A. Less than a mile. 

Q. Had you done anything to determine whether that was the 

right place to go, whether that was your precinct? 

A. Yeah.  I checked online, but we also receive mail updates 

on where our polling places are. 

Q. And when you say "mail updates," who do those updates come 

from? 

A. Not sure. 

Q. There was like a government -- 
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A. Yeah, yeah.  The voter registration.  So it will tell 

you -- we get those booklets that have the ballots, all the -- 

all the measures and things like that that you want to vote on. 

Q. And what did those documents say in terms of where you were 

supposed to go to vote? 

A. Corpus Christi Church. 

Q. All right.  And you mentioned you checked online.  Do you 

know what the website was that you -- 

A. I don't recall. 

Q. Was it a government website? 

A. Yes. 

Q. And by the way, I should have asked you at the beginning, 

so sorry to take this out of order, but did you graduate from 

college as well? 

A. Yes. 

Q. Okay.  Where did you go to school? 

A. University of Phoenix, the ground campus. 

Q. And what's your degree in? 

A. Universe -- or business marketing. 

Q. Okay.  So going back to the election of November 2014, you 

went to Corpus Christi Church.  What happened when you got 

there? 

A. When I got there, I handed them my ID.  They looked for and 

searched for my name on the list, and my name was not on there. 

Q. And what happened next? 
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A. Well, I was confused because I knew I had moved, changed my 

address, I knew that that was my polling place.  So they had 

said that I could do another type of ballot and that they'll 

verify that with the records to make sure that I'm eligible to 

vote in that location and then they'll count my vote.  So I 

cast that ballot instead. 

Q. And did they give that type of ballot a name? 

A. I don't recall.  I know now what it's called, but I 

didn't -- I don't recall them telling me at the time. 

Q. Okay.  You later learned that that was a provisional 

ballot? 

A. Yes. 

Q. And what else did they tell you, if anything? 

A. Just that it would be counted. 

Q. And did anybody tell you that there was a possibility that 

it might not be counted? 

A. No. 

Q. Did anybody tell you where your correct polling place was? 

A. No. 

Q. And I just realized that I committed the cardinal sin.  I 

did air quotes, and I realized the court reporter can't take 

that down.  Your -- supposedly your correct polling place.  

So you cast your ballot, and did you come to learn 

whether or not your ballot had been counted? 

A. Yes.  But a couple years later. 
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Q. Okay.  How did you learn that your -- whether your ballot 

had been counted? 

A. When I received a phone call from the attorney's office.

Q. Okay.

A. Saying it had not been counted. 

Q. Okay.  And what -- how did you feel when you learned that 

your ballot had not been counted? 

A. Oh, mad.  I mean, shocked.  I honestly thought -- I put my 

little sticker on and paraded around on Facebook saying, "I 

voted" and knowing that it didn't count was a little 

frustrating, to say the least. 

Q. Did you ever come to learn where your -- you know, I guess 

the -- I hesitate to call it "correct," but the polling 

location that I guess you were supposed to be at, did you ever 

learn where that was? 

A. No. 

Q. Okay.  And where is your current polling location, the one 

that you go to to vote now? 

A. I do mail-in ballot now.  But it's still Corpus Christi 

Church. 

Q. Okay.  And had you been told what the right polling 

location was, what would you have done? 

A. I would have gone there. 

Q. Okay.  Did you have a car? 

A. Yes. 
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Q. You drive yourself to the Corpus Christi Church? 

A. Yes. 

Q. And you said you vote by mail now.  Why is that?  Is that 

as a result of this? 

A. Oh, yeah.  Out of pure frustration.  In the state of 

Arizona, we've had long lines, things like that, so I decided 

to just do a mail-in ballot.

MR. SPIVA:  Okay.  Well, thank you very much.  I don't 

have any further questions.

THE WITNESS:  Thank you.  

THE COURT:  Cross-examination.

CROSS-EXAMINATION

BY MS. KARLSON:

Q. Good morning, Ms. Noonan.  My name is Kara Karlson, and I 

represent the State of Arizona.  And I'll be asking you a few 

questions today.  

You know that you have to be registered to vote in 

order to cast a ballot in Arizona; correct? 

A. Yes. 

Q. And you know that where you live determines who you can 

vote for; right? 

A. I did not know that until all of this happened.  I mean, I 

knew, yes, but I didn't understand that it matters that this 

specific area based on like council members, certain things in 

the area, I did not know. 
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Q. Okay.  So you -- 

A. Until -- 

Q. So you maybe understood like the broad, you know, if you 

lived in Arizona, you could only vote for Arizona senators? 

A. Yes. 

Q. And if you lived in the city of Chandler, you could only 

vote for city council members, but maybe the divisions within 

those cities, you weren't aware of? 

A. Correct. 

Q. You voted early in the general election of 2010 and 2012; 

correct? 

A. I don't recall.  I'm sorry. 

Q. Okay.  You stated in the declaration that you filed in this 

case that you remember registering in 2014, and you stated a 

moment ago that it was in August; is that correct?  August of 

2014? 

A. I know we moved in August.  

Q. Okay.  Do you recall when you registered?  

A. Whenever I changed my DMV.  When I did it online, so you 

click the little button that says, "Would you also like to 

update your registration?"  And I clicked yes. 

Q. Correct.

And I'm just trying to ascertain, you had pretty 

specific information that it was within ten days of your move, 

so -- 
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A. Absolutely. 

Q. So it was sometime within August or maybe September, if you 

moved at the end of August; is that correct?  

A. Correct. 

Q. Okay.  

A. I believe it was mid-August that we moved.  It was super 

hot.

MS. KARLSON:  Okay.  I'd like to call up Impeachment 

Exhibit 86.  Go to Page 2.  

MR. SPIVA:  Thank you.  

Your Honor, I don't know if this is the appropriate 

place to raise this, but we haven't received this.  I know 

yesterday you mentioned that they should give us any documents 

they're planning to use.  I will wait until they try to submit 

it into evidence.  I don't know if they're planning to do it 

substantively, but we do have a case for Your Honor.  I know 

you had asked about that.  But, you know, undisclosed documents 

that are being submitted, you know, for substantive evidence, 

you know, shouldn't -- 

THE COURT:  We're not there yet.  Wait till she moves. 

MR. SPIVA:  Okay.  

MS. KARLSON:  May I approach?  

THE COURT:  You may.  

MS. KARLSON:  And it will likely actually be easier to 

read on the screen.  
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Stacy, if you can blow up the voter registration 

portion of it, the form. 

BY MS. KARLSON:

Q. Ms. Noonan, do you recognize the handwriting on this form? 

A. Oh, I can tell that's my handwriting. 

Q. Okay.  And can you read the date down in the bottom 

right-hand corner? 

A. November 4th of 2014. 

Q. Do you recall if that's on Election Day in -- the election 

day of 2014? 

A. I don't recall.  I'm assuming. 

Q. And that's your current address, correct, the 3317 East 

Tonto Drive? 

A. Yes. 

Q. If you had registered in August or September of 2014, why 

would you need to re-register on November 4th of 2014? 

A. Because I decided I wanted a mail-in ballot. 

Q. Okay.  So this was just to update -- 

A. This was just to update to a get a mail-in ballot. 

Q. Did you do that at the polling location? 

A. It appears I did.  

Q. Okay.

A. And probably because I was frustrated my name wasn't on the 

list. 

Q. And it wasn't because you didn't think that you hadn't 
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registered in August? 

A. Oh, I absolutely know I updated it and I updated my 

registration without a doubt.

Q. Would it surprise you to learn that the Secretary of State 

does not have any record of you registering in August or 

September --

A. I would absolutely be shocked. 

Q. -- of 2014? 

A. Because I received my voter registration card soon after I 

moved at the new location, so I don't know how it wouldn't have 

been updated. 

Q. Do you happen to have that card still? 

A. I could check my wallet.  I was going to check when I got 

here and, unfortunately, I got here and this was already 

starting.  Sorry.  

Q. No, no, no.  I understand.  But that would clear things up.  

But do you remember if the poll worker told you you 

were in the wrong location? 

A. She didn't say wrong location.  She just said my name was 

not on the list.

Q. Did you hear her tell anyone else that their name was not 

on the list? 

A. My husband, yes. 

Q. Do you know if his vote counted? 

A. I do not. 
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Q. And you were able to vote in the primary and general 

elections in 2016; correct? 

A. Correct.  By mail-in ballot. 

Q. One moment.  

And just for the record, what is your ethnicity? 

A. White.  Caucasian. 

Q. And do you know if any of the races that you voted in in 

2014 were close? 

A. I don't know. 

MS. KARLSON:  We'd like to move to admit Impeachment 

Exhibit 86.  

MR. SPIVA:  Your Honor, we object because it wasn't 

disclosed either yesterday or previously.  And we have this 

case, it's U-R-O-O-J versus Holder, the cite's 734 F.3d 1075.  

But I -- frankly, I -- although I believe we have a good 

objection here, I guess I'm willing to waive it for this 

document because I'm not -- I mean, I'm not that concerned with 

it.  I just didn't want to seem to be waiving the issue, 

because I'm not necessarily doing it for all purposes.  You 

know, I don't know what else they are going to bring out later. 

THE COURT:  Okay.  Here's how we're going to do it.  

If you have an objection, state an objection.  Do you have an 

objection?  

MR. SPIVA:  Objection, Your Honor.  This wasn't 

disclosed.  

Case 2:16-cv-01065-DLR   Document 378   Filed 10/05/17   Page 16 of 229  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1155 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

UNITED STATES DISTRICT COURT

272

THE COURT:  Well, that's not the objection I'm -- if 

you have another objection other than lack of disclosure.  This 

is an impeachment document. 

MR. SPIVA:  Well, that's -- but she's trying to admit 

it as substantive evidence, and the case that I'm citing says 

that that's not proper to submit it as substantive evidence. 

THE COURT:  So that's a different objection.  Your 

objection is not lack of disclosure.  It's -- your objection is 

it is being used not for substantive evidence but for 

impeachment.  And you have a case that supports that?  

MR. SPIVA:  Well, I'm not objecting to it being used 

for impeachment; I'm just objecting to it being admitted as 

substantive evidence, Your Honor. 

THE COURT:  And you have a case that supports that?  

MR. SPIVA:  Yes, Your Honor. 

THE COURT:  Okay.  Can I see the case?  

MR. SPIVA:  Yes.  

THE COURT:  Have you shown the other side?  

MR. SPIVA:  No. 

THE COURT:  Show them first, and then I'll take this 

objection under advisement until after everyone has a chance to 

look at the case.  Okay?  

MS. KARLSON:  Thank you, Your Honor. 

MR. SPIVA:  Okay.  Great. 

THE COURT:  And I appreciate if you guys exchange 
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stuff.  If you have a case or if you have exhibits, let's 

exchange them.  Let's don't be trying this case by ambush.  

Okay?  

MR. SPIVA:  Yeah.  And, Your Honor, just on that vein, 

Your Honor had ordered that these be disclosed to us prior to 

this, and we didn't see this yesterday. 

THE COURT:  I hadn't ordered it, but I'm going to 

order it now.  I don't want a trial by ambush here.  Let's get 

all the exhibits out so everybody knows what's in there.  We're 

not going to be playing this game anymore.  Okay?  

MS. HARTMAN-TELLEZ:  Your Honor, just to clarify, are 

we talking specifically about these voter registration records 

or all of our impeachment exhibits?  

THE COURT:  All of your impeachment exhibits.  Okay?  

All right.  Redirect?  

MR. SPIVA:  No, Your Honor.  No questions.  

THE COURT:  All right.  You can step down.  Thank you 

for coming.  

(Witness excused.) 

THE COURT:  The plaintiff may call the next witness.  

MR. SPIVA:  Let me just -- great.  We're going to call 

LeNora Fulton, Your Honor.  

THE COURT:  Ms. Fulton, come up here, please.  The 

clerk's going to swear you in.  She's sitting right in front of 

me. 
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LENORA Y. FULTON,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed.

DIRECT EXAMINATION

BY MR. SPIVA:

Q. Good morning, Ms. Fulton.  Can you state your name for the 

record, please.  

A. LeNora Y. Fulton. 

Q. And, Ms. Fulton, where do you live? 

A. Right now, I -- my permanent place of residence is Asaayi, 

Bowl Canyon, New Mexico. 

Q. Where do you reside, though?  I mean, what's your current 

address in terms of where you actually live day to day? 

A. There's just two places.  One is one mile south of Fort 

Defiance chapter in Fort Defiance, Arizona, and then also in 

St. Johns, Arizona. 

Q. And, now, where are you originally from? 

A. It's Bowl Canyon, New Mexico. 

Q. And when I first asked you where you lived, you -- I think 

you mentioned that address.  Is that -- can you tell me the 

importance of that location where you were born as a Native 

American? 

A. Within the Navajo Nation, it's a matrilineal society, 

meaning the women own everything.  And so where the women are 
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from, that's where we live.  When you asked me where you're 

from, that's where I'm from.  So every person has a place where 

they reside and where they're from.  Whether they live there 

all the time or not, but that's where they're born and where 

they'll always say, "This is where I'm from." 

Q. And where did you grow up?  I know that you're from Asaayi, 

New Mexico, but where did you grow up? 

A. I lived in Asaayi for a while and then Fort Defiance for a 

bit.  And when I was 9 years old, I lived in the state of Utah. 

Q. And why did you come to live in the state of Utah? 

A. Due to lack of educational system as far as education, 

there was no schools for us to go to, so the next best choice 

that my mother had was to send us to an Anglo family.  They are 

members of the Church of Jesus Christ of Latter Day Saints, and 

there was a program where Indian children would be placed with 

families where they would attend school during the school year. 

Q. And did you convert to Mormonism as part of that process? 

A. Yes. 

Q. So where did you -- where did you go to -- did you go to 

college, ultimately? 

A. I did.  I spent ten years on the program, and when I 

graduated from high school, I went on to Brigham Young 

University and got my bachelor in community health and my 

master's in health education. 

Q. And you mentioned ten years on the program.  Is that the 
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program where you lived with the Mormon family and went to 

school in Utah? 

A. Yes. 

Q. And so you got your master's and bachelor's from Brigham 

Young.  

Do you have any other degrees? 

A. I have a second bachelor degree in secondary education from 

Prescott College, and then I have an associate degree from 

Dixie College. 

Q. After you got your master's from Brigham Young, where did 

you -- where did you start your career? 

A. We moved back to the Navajo Nation, and that was in 1981.  

So upon my arrival, I became the assistant director to the 

Community Health Representative program.  It's called the CHR 

program.

(Court reporter clarification.)

THE WITNESS:  The CHR or Community Health 

Representative program.  

BY MR. SPIVA:

Q. And what did that work entail? 

A. That was overseeing the entire program throughout the 

Nation.  There were eight service units -- 

Q. Sorry to interrupt you, but I just want to make sure the 

record is clear.  When you say "the Nation," you're talking 

about the Navajo Nation? 
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A. Yes, it would be the Navajo Nation. 

Q. Okay.  Thank you.  

A. And so there were eight service units throughout the Navajo 

Nation, and I oversaw each of these field offices, supervised 

the manager, and then also monitored through field visits. 

Q. And when you talk about field visits, did that entail 

traveling throughout the Navajo Nation? 

A. Yes.  On a weekly basis, I visited each of the different 

clinics at each of the different service units, and so with 

the -- each area had so many local areas.  They call it the 

chapter houses.  And so each of the chapter houses under each 

of these service units ranged from maybe 12 units to 15.  

And so each of these chapters have people in the 

communities, and so I would go with the workers when they 

provided direct care to the people out in the grassroot level 

areas. 

Q. Okay.  And did you have a series of positions throughout 

the '80s and '90s that involved working with community health 

and traveling throughout the Navajo Nation, working with 

families? 

A. Yes, I did. 

Q. Can you kind of just briefly, you know, run through those? 

A. The next job that I had was the Youth Prevention of 

Substance Abuse, and I worked there with the young people 

developing a program, because marijuana was just barely 
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emerging into the Navajo Nation.  And so that was in the entire 

Navajo Nation that I worked on and doing field visits and 

developing the program. 

The next program that I worked with was the WIC 

program, or the Women, Infants and Children program as the 

assistant director.  That, again, entailed field visits and 

working and supervising each of these clinics and visiting the 

different homes of the women that have children.  

And also, that -- that was two years.  And then after 

that, I became the director of the WIC program. 

Q. And what did you find and what did you observe in these 

duties working throughout the Navajo Nation in terms of the 

conditions that the -- families that you worked with? 

A. The biggest problem that I saw was the transportation, the 

lack of transportation.  The lack of paved roads.  A lot of 

these people are at home and they're not able to get out, even 

to the grocery stores, to school.  That was very difficult for 

them.  

The high unemployment rate, it was very high.  From 

what I could see, was about 80 percent.  And the majority of 

the women were unemployed, through the WIC program.  With the 

youth, once again, they are not able to get to school.  We have 

a high rate of dropouts, particularly around the adolescents.  

With the elderly, which we work with through the CHR program, 

again, the individuals are at home and the biggest problem is 
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just the lack of transportation. 

Q. What were the roads like in those days when you were 

working in these positions? 

A. They're basically the same today.  There's not hardly any 

changes.  At that time, it depends on the weather.  Most of the 

time during the winter, people are at home.  They're homebound.  

But early spring, throughout the summer, they're able to get 

out.  

So what I found is that a lot of people are just stuck 

home, and so it was very difficult for them to get out.  Again, 

lack of public transportation.  There's no such thing as 

taxicab or any type of bus system other than on the few paved 

roads that there are. 

Q. And let me ask you, because I think we talked about a 

period that kind of went through the -- about the late '90s?  

Do I have that right? 

A. Yes.  That was the '80s when I came -- 1981 is when I 

returned to the Navajo Nation, and so that -- those jobs that I 

had was in the '80s. 

Q. Okay.  And then kind of going into the late '90s and into 

the 2000s, what were you doing during that period? 

A. In the '90s, I was the consultant for health career that 

was stationed out of Flagstaff, Arizona.  And that worked with 

all the high schools and the middle schools and the elementary 

schools, enticing young people to gain an interest in a health 
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career, whether it be doctors, nurses, or medical, some type of 

a medical field.  And I provided Career Day, counseling -- 

Q. Okay.  

A. -- public education. 

Q. Okay.  And then after that, what did you do next after 

that? 

A. I was the school board liaison, meaning that I worked with 

all the school boards, training them.  Because a lot of the 

school board members are elected from the grassroot level so 

they're not familiar with the different rules and regulations, 

you know, that's required to serve as a school board.  So we 

provided conferences, training, and once again I traveled 

throughout the Nation to each of the schools and the different 

meetings that they had. 

Q. And in that position, were you working for the Navajo 

Nation? 

A. Yes. 

Q. And was that true also -- I realize that the funding may 

have come from another source ultimately, but were you also 

working for the Navajo Nation? 

A. Yes.  The Navajo Nation receives some federal grants and 

federal funding.  But once it's provided to the Navajo Nation, 

then that is utilized, you know, with the Nation.  So as an 

employee of the Navajo Nation, these are the roles that I 

served in. 
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Q. Okay.  And then kind of going into the 2000s, I want to get 

to the period of when you became the Apache Recorder, but can 

you just kind of fill in the gap briefly from the time you were 

working with the school boards to the time of becoming the 

Apache Recorder? 

A. Okay.  The next job that I had was the assistant director 

to the Division of Diné Education.  And so once again, I was 

doing a lot of the field visits.  We had about 12 programs 

under that division; for example, youth services, also the Head 

Start program.  And so that was my role.  

A little bit prior to that, one of the jobs that I had 

was the assistant director for the Division of Health.  And we 

had about 13 programs like the senior centers, the alcohol 

program, tuberculosis program, WIC program, so I served in that 

capacity as well. 

Q. Prior to becoming the Apache County Recorder, you also held 

like at least one or two elected positions within the Navajo 

Nation; is that right? 

A. Yes.  About 1990, I ran for the secretary/treasurer for the 

Fort Defiance chapter.  There are a hundred chapters --

Q. For which chapter? 

A. Fort Defiance.  It's about the second largest chapter on 

the Navajo Nation.  And so there's 110 chapters, and each of 

these chapters have elected official like chapter president, 

chapter vice president, secretary/treasurer, the grazing 
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officer. 

Q. Okay.  And did you win that position? 

A. I did. 

Q. And then did you later serve in the legislative body for 

the Nation? 

A. I did.  After two years -- the Navajo Nation has 88 

members.  It's like Congress or the legislative -- 

legislatures.  So at the 88, there's two representatives for 

Fort Defiance chapter, and I was elected as one of the two 

representatives. 

Q. And what were your duties as a representative to the -- I'm 

sorry.  I'm forgetting the name of the body that you served in.  

A. Navajo Nation Council.  

Q. The Navajo Nation Council.  

What were your duties with respect to that role, as a 

representative to that council? 

A. The main thing is representing the Fort Defiance community, 

legislation, making laws, overseeing certain programs and 

departments.  There were about five divisions, you know, that 

we oversaw, the airplane services, general services, those 

types of things.  

So a lot of it was legislation as Congress and 

legislatures.  It's part of the duties that they do, and then 

representing the community. 

Q. Okay.  So let me fast-forward, then, to the time that you 
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ran for Apache County Recorder.  Can you tell us about that?  

A. In -- after three years as the assistant director to the 

Division of Education, in 2004, I ran for the Apache County 

Recorder and was elected during that time. 

Q. Were you the first Native American to serve in that 

position? 

A. I was in the state of Arizona. 

Q. In the state of Arizona?  

A. Yes. 

Q. Okay.  And why did you run for recorder of Apache County? 

A. Working with the Navajo Nation, I find that there needed to 

be better coordination between the counties and the State and 

the Navajo Nation.  There was a lot of services that needed to 

be done, but it seemed like there was lack of communication.  

There needed to be a liaison.  

And I realized that -- I serve also on the Navajo 

Board of Election Supervisors, so we oversaw the Navajo Nation 

election board.  So in that capacity, I find that there was not 

that many people registered, or there was lack of information 

as far as election services at the County with -- for the 

people. 

Q. Okay.  And then in terms of your position with the Navajo 

Board of Election Supervisors, did I get that -- 

A. Yes. 

Q. -- that lingo right?  
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Okay.  Tell me what the function of that board is.  

A. There are ten members, and there are five agencies 

throughout the Navajo Nation, so Fort Defiance agency, I was 

one of the two representatives.  And what it does is oversees 

the operation of the election for the Nation.  

There was a lot of election dispute that took place, 

so the board served at that time as a hearing body.  So there's 

different challenges to the election laws that would come 

before the board.  We monitored election on Election Day.  We 

are out in the field monitoring election activities.  When the 

night of the -- the results got returned, we were there in 

Window Rock and receiving all the ballots, making sure that 

those are handled in secured manner. 

Q. And in those elections, you're referring to elections 

within the -- there are Navajo Nation elections? 

A. Yes.

Q. And then you also simultaneously served as Apache County 

Recorder.  What were your responsibilities as Apache County 

Recorder? 

A. The recorder oversees the recording of documents, and so 

that's -- which includes like maps and just anything to do with 

like the power of attorney documents, wills.  Those are the 

responsibilities of the recorder. 

Also, the voter registration and early voting.  That's 

another responsibility.  The other one was overseeing the 
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outreach program.  There are two outreach workers that were 

stationed on the Navajo Nation, so that was a program that I 

oversaw as well. 

Q. And I take it that those elections that you were working 

with as Apache County Recorder, those were county and state 

elections? 

A. Yes. 

Q. Okay.  And I guess federal elections as well? 

A. Yes. 

Q. You mentioned that one of the things that you -- one of 

your responsibilities or one of the things you took on, I 

think, as Apache County Recorder was to promote voting in 

county and state elections; is that right? 

A. Yes.  That was the emphasis of some of the things that I've 

done. 

Q. And why was that important to you? 

A. The Navajo people view voting as a very sacred obligation.  

And I've noticed with my work with the Navajo Nation election 

that the high rate of participation was really high -- 

Q. Within the Navajo elections? 

A. Within the Navajo Nation.  But I noticed that within the 

county, federal, it was not as high.  And going out into the 

field and talking to people on Election Day, I noticed a lot 

that would be voting were for the Nation, but for the county, 

they didn't participate.  
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And a lot of it was not understanding.  There's a 

language barrier.  And there was some requirements that the 

state statute required, which the people didn't quite 

understand, and so there was just that lack of comprehension of 

what the requirements were in order to vote. 

Q. Can you compare, I guess, where people -- Navajo people 

vote in terms of their Navajo chapters as compared to where 

they're required to vote in county elections? 

A. One of the things that I noticed within the county, for 

example, is the Navajo Nation election has a boundary.  I'll 

use St. Michaels and Fort Defiance chapter as an example.

MR. SPIVA:  And just, if you don't mind me 

interrupting, I just want to put up a demonstrative exhibit, 

which the defendants have consented to.  It's just a map, Your 

Honor, a Google map.  It might be helpful in the discussion 

that we're going to get into. 

Heather, if you're able to --

BY MR. SPIVA:

Q. So why don't you go ahead and finish your answer.  Then I 

want to ask you to just kind of identify what we're looking at 

here.  

A. As I mentioned, the tie of the Navajo people to the land, 

where they're from, where they're born.  And the culture states 

that when a child is born, the umbilical cord, when it falls 

off, is buried where that mother is from.  So there's that tie, 
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and they call mother, Mother Earth.  

So in election and other services, the people vote at 

that particular place.  For example, if they are in Fort 

Defiance, they will always vote in Fort Defiance precinct with 

the Nation.  And with the county, because of the boundaries -- 

Q. Sorry.  Just to make sure the record is clear, you say if 

they are from Fort Defiance, they would always vote in the Fort 

Defiance chapter.  Is that in the Navajo elections? 

A. That is in the Navajo election and even in the county 

election, they will go to Fort Defiance because the precinct is 

Fort Defiance with the county and Fort Defiance with the Navajo 

Nation.  And people will go there to vote.  

But the problem that I found is that the Navajo Nation 

boundaries, their voting boundaries is large and with the 

county boundaries is different.  And so Fort Defiance boundary 

might go into the St. Michaels county boundary.  And so people 

would say, "I'm in Fort Defiance," when actually they are in 

St. Michaels.  That's the county.  

But that's the biggest problem that we have for people 

that are voting out of precinct or where they're not supposed 

to be voting, because of the culture. 

Q. Uh-huh.  

A. And as much as we try to tell them that they need to vote 

in St. Michaels, it's like, "I'm not from there.  That's not 

where my family is from.  My relatives are all from Fort 
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Defiance."  

Q. Uh-huh.  For instance, you vote in Navajo elections in New 

Mexico? 

A. I do.  Because I am from Asaayi, Bowl Canyon, New Mexico.  

So with the Navajo Nation, that's where I go to vote. 

Q. Let me just ask you to take a minute to just take a look at 

the map -- 

MR. SPIVA:  And I don't know if there's a way to 

circle -- I'm not sure that we have the ability, but -- 

THE COURT:  Yeah, we do.  If you just -- if you put 

your finger on the screen, you can draw a circle or whatever 

you want to draw. 

THE WITNESS:  Oh, okay.

BY MR. SPIVA:

Q. Yeah.  So, Ms. Fulton, can you maybe roughly draw a circle 

around the Navajo Nation?  It's a little hard to see here 

because the colors are not sharp, but you see it going all the 

way out to the Grand Canyon, of course, and back into New 

Mexico.  I don't know if you -- 

A. Okay. 

Q. -- if you can see clearly enough.  I know you probably know 

it without the coloring.  

A. Yeah.  There.

MR. SPIVA:  And just for the Court's benefit, there's 

kind of a pinkish color in there, so -- that represents the 
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Navajo Nation that is inside the line that Ms. Fulton is 

drawing.

THE WITNESS:  Something like that.

BY MR. SPIVA:

Q. And then the Apache County boundaries, I take it -- you 

don't have to draw a circle around this, but I think you can 

see it pretty clearly.  Is that the kind of horizontal county 

that runs from the border of -- I believe that's Utah all the 

way down to San Carlos Reservation? 

A. Yes. 

Q. Is that correct?  Okay.  

THE COURT:  Did you say horizontal or vertical?  

MR. SPIVA:  Vertical, sorry.  I think I said 

horizontal, but I meant vertical.  Yes, thank you.

BY MR. SPIVA:

Q. And so you mentioned, I think, that many of the chapter 

houses for the Navajo Nation have the -- I know they're not 

called precincts, but the polling places for the Navajo 

election, and they also have a precinct for the county in the 

same place.  

Why does that present a problem for people in terms of 

vote -- can't they just vote in both places at the same time if 

they -- say, if they're in Fort Defiance, which you've circled 

here, and they live in Fort Defiance and they go and vote in 

the chapter house there, how come they can't vote -- how come 
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sometimes they can't vote for both at the same time? 

A. People vote where they're from for the Navajo Nation.  And 

then for the county, they vote where they live.  I use myself 

as an example.  I'm from New Mexico, Asaayi, so that's where I 

vote for the Nation.  And then I would vote at Fort Defiance 

precinct for the county.  And so it's just that way, and that's 

how it's always going to be. 

Q. And, now, can you -- can you tell me or tell the Court what 

other types of issues, if any, once you were a recorder that 

you found people were having in terms of voting in the right 

precinct.  

A. One of the things we found is that not only the boundaries, 

and trying to educate the people is -- it's their culture, it's 

their belief, that we do offer the opportunity to vote by mail.  

And so they're not happy to do that, because the culture -- the 

voting is more of a social event.  So on Election Day on the 

Navajo Nation, you will find people setting up their canopy.  

There will be cooking.  There will be interaction.  Senior 

citizens will be bused in, you know, so it's a whole event in 

the community.  

So to have someone vote in a different precinct -- to 

take them away from that where they're so tied in, most people 

won't do it.  So we ask them to do early voting or vote by 

mail.  

And one of the problems that I've found is the post 
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office.  On the Navajo Nation, there is no delivery of mail to 

a person's home.  They all have to use a post office box.  The 

problem that exists is that -- 

MS. KARLSON:  Your Honor, I'm sorry to interrupt.  But 

we've -- we're going through this narration at this point that 

she hasn't laid a foundation for both in terms of, you know, 

how she's talked to people about mail service, whether she's 

talked to people about the difficulties they're having with 

voting.  

So if we could just lay some foundation here, I think 

that would -- 

THE COURT:  Hang on a second.  What we're going to do 

is we're going to make objections.  What is your objection?  

MS. KARLSON:  Foundation. 

THE COURT:  Sustained.

BY MR. SPIVA:

Q. Let me ask you -- we'll get to the mail issue in a minute.  

As recorder, what did you do to try to promote voting 

among the Navajo people, the recorder of Apache County to 

promote voting in Apache County elections? 

A. We work with the outreach workers, and so one of the things 

that we've done is go to the chapter houses.  We've done home 

visits to try to let people know that it's important to vote.  

With the Nation, it's not as difficult, but with the county it 

was very difficult to give them information.  But once people 
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understood, then they were interested in voting. 

Q. In working with people in that capacity, did you talk to a 

lot of Navajo people about their vote and where they -- where 

their correct precinct was and that type of thing? 

A. It was a weekly visitation that we've done.  If I didn't go 

myself on a weekly basis, it's probably every two weeks that we 

would go out to the different areas.  

The other thing that we were able to do was to go to 

the different service providers like the CHR, the -- 

Q. What was that?  What was the acronym you just used? 

A. The Community Health Representative programs.  

-- the aging, like the senior centers.  So we were 

able to do workshops.  But one thing that I've found is that 

the best thing that works is just one on one.  We would go to 

the fairs, the different school events, Head Start, 

graduations.  They would always put us on the program, so we 

did a lot of one-on-one. 

Q. And you have personally done a lot of that one-on-one? 

A. Yes.  All the time. 

Q. Okay.  You were mentioning that in the Navajo elections, 

that people prefer to vote in person.  Why is that? 

A. Part of the culture -- and this has been going on ever 

since the Navajo people were voting, they had opportunity to 

start voting.  It's part of the culture.  For example, if 

there's an event that goes on that the people will all go to 
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the chapter house for information, and voting isn't just stand 

in line, voting, and going home.  Voting is from the polls 

open, 6:00 o'clock, all the way to 7:00 o'clock when they 

ended, and people would eat, socialize.  So it's more of a 

social cultural event.  

Q. You've participated in those events, I take it, throughout 

your life? 

A. All the time, yes. 

Q. And you've even run for office and won office in such 

events? 

A. Yes.  Every election from the time that I arrive on the 

Navajo Nation, I participated in election throughout the Fort 

Defiance agency that I was from. 

Q. And I just want to make sure I'm clear.  The chapter house 

that a person goes to to participate in a Navajo election, is 

that the chapter house that's just closest to their -- you 

know, where they're living at the time? 

A. It's the only building, mainly, that people can gather 

together.  And so when you say closest, well, 5, 10, 15 miles, 

that's how far people live sometimes.  And so that's the only 

place that they could go to with enough room that people can 

meet.  And this is where they receive the services. 

Q. And I was actually kind of asking a different question, 

going back to something you said earlier, which is, do people 

go to their matrilineal home chapter house in order to 
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participate in the Navajo elections? 

A. Yes. 

Q. So when you were Apache County Recorder, what were some of 

the types of things that -- strike that.  Let me back up.  

You mentioned that a person's Apache County precinct 

may be in a different location from their Navajo, you know, 

precinct or chapter house.  Why couldn't people just, you know, 

go to both?  Or what were the challenges in terms of just going 

to both? 

A. The first challenge is people believe deep within their 

soul that where they're from is where they need to vote.  And 

that's what they're going to do.  That's the biggest challenge.  

The other one is lack of transportation.  Many of the 

people catch a ride.  Sometimes they go into town or to the 

chapter house just that particular time.  Once a month or even 

once every two months, they would go into a town.  

So they would get dropped off and they would be there 

the whole day.  Trying to get from that particular voting place 

to another precinct is difficult.  They could try to hitchhike, 

but that's not a -- a best form of getting from place to place.  

Fort Defiance and St. Michaels is about six, seven 

miles apart.  And public transportation, there's no such 

thing -- 

Q. Let me see if we can blow this up a little bit so we can 

get St. Michaels.  
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You said Fort Defiance and St. Michaels? 

A. Yes. 

Q. Is St. Michaels near Window Rock?  Oh, no, there it popped 

up.  

Okay.  So it's about seven miles, did you say, between 

Fort Defiance and St. Michaels?  

A. Yes.  Fort Defiance and Window Rock is seven, so 

St. Michaels is a little bit further, maybe eight. 

Q. Okay.

A. If you --

Q. And I'm sorry, I interrupted you.  Why don't you continue.  

A. Yeah.  So trying to get within seven miles, I mean, people 

are on foot.  Sometimes health issues.  The majority of the 

voters are elderly.  There's a language barrier.  They're not 

familiar with, you know, the poll workers.  They're not 

comfortable going into another area that they're not from 

originally.  So that's one of the biggest problems.  

Public transportation, there's no such thing.  There's 

no such things as a taxicab, and so people are pretty much left 

on their own.  Their ride will arrive back at 7:00 o'clock when 

the poll closes, and then they'll go home. 

Q. Can't they just get in their car and drive the seven miles? 

A. If they had a car, but majority of the people don't have a 

car.  Like I said, unemployment is very high.  

So being out there on Election Day, I would monitor 
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all the precincts as much as I can.  Then that's where I would 

find -- the poll workers would come to me and say, "This person 

is in the wrong precinct," you know.  They don't want to -- 

they can't go anywhere.  And I can't take them because I have a 

county vehicle.  And so they're not happy with me because I 

can't give them the ride, you know.  

But then we talk to them and say, "Well, you can vote 

provisionals, but probably won't count."  And so that's the 

dilemma that we faced in the county. 

Q. What are the roads like in -- well, let's maybe focus on 

the Apache County portion of the Navajo Nation.  

A. Okay.  Apache County is the longest county in the United 

States.  So we have a lot of rural, remote areas.  And so when 

you look at the map, the one road that runs through, from the 

south to the north, is the 191.  That is paved.  Sometimes it's 

not maintained.  If you want to go on pothole city, that's the 

one.  So a lot of the buses, the Head Start program, the 

elderly, they don't really like to drive on those roads.  But 

that's the main road.  

The next road that runs through, sort of, is the 

interstate one, 40.  But that's way at the bottom of -- like in 

Sanders.  

Q. Is that -- did you say 140 or is that -- 

A. Interstate 40.  140. 

Q. Interstate 40, gotcha.  
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A. Interstate 40.  And it's just a little piece at the bottom.  

And then the next road that is paved is the 264, and that runs 

by Window Rock.  So that's the one that's paved. 

Q. And outside of those -- are there -- outside of those 

roads, what are the conditions of the roads? 

A. It's all dirt road, and it's not maintained.  The Bureau of 

Indian Affairs, the State of Arizona, they don't have the funds 

to really do road repair, so people are left to their own 

devices, and it depends on the type of year it is.  If it's 

rain and the road washes out, it -- there's no school.  There's 

no services being provided. 

Q. Do most people live in the -- I'm noticing there are kind 

of, you know, named towns and then there are large areas that 

don't have any, at least named town, it appears.  Do most 

people live in the towns, or do they live kind of outside of 

those towns? 

A. The towns have people, you know, living there.  But where 

you're from is where you're from.  So people live where they're 

at or where they were raised.  The elderly, the children that 

are like dropouts, they reside with their family, so several 

families within a same household.  So the majority of the 

people still live out in the rural communities.  

Q. Are those pretty remote? 

A. Oh, yes.  You can look for miles and miles and not see 

anyone.  Especially between the northern Apache County and the 
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southern, you have about 60 miles -- for example, from Sanders, 

the county seat is about 60 miles south.  And in between is, 

like there's -- you don't see any homes or very few people, 

but...  

Q. I think when you stepped away from the microphone, we might 

have lost the -- what's the county seat name? 

A. St. Johns. 

Q. St. Johns, okay.  

So just going back to the out-of-precinct problem -- 

well, first of all, when you became Apache County Recorder, did 

you -- did you discover that there was a problem with 

out-of-precinct voting? 

A. That was the biggest problem that we had.  And so we tried 

to concentrate on how we're going to address that.  And one of 

the things that the Navajo Nation is trying to do is establish 

a E911 services.  And so the tribe invested in a Rural 

Addressing program.  They funded that program, but it's only 

staffed by two people to take care of the whole Nation. 

Q. What's the -- what is the E -- not the E911, but what is 

this addressing program and why is that necessary? 

A. In order for emergency medical services to go to someone's 

home, you need to know kind of where that home is.  And so with 

the Nation, it's a big problem.  If a person had a heart attack 

maybe in one of the -- in the remote area, the dispatcher, the 

dispatch office in Flagstaff, Winslow, even Albuquerque will 
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answer that emergency call and they will try to find out where 

this maybe Cottonwood is.  And sometimes the ambulance doesn't 

get there until the next day.  

So that rural address is important, and so from the 

county, I was able to work with the Navajo Nation trying to do 

rural addressing, the GIS, you know, system, the coordinates, 

trying to identify how we can do it to make sure that we have 

people identify where they live.  

Q. Is that because a lot of the residences don't have actual 

identifiable addresses? 

A. There's no identifiable address.  You just say, "I live one 

mile west of the" -- like, "My home address is one mile south 

of Fort Defiance chapter."  

Q. And does that lack of addressing, does that contribute in 

any way to the out-of-precinct issue? 

A. That was the biggest problem.  It was difficult for us -- 

MS. KARLSON:  Objection.  Foundation.  

THE COURT:  Okay.  Well, what's lacking?  

MS. KARLSON:  Just the explanation of how she knows 

the out-of-precinct -- the addresses making it more difficult 

to determine which precinct to live in. 

THE COURT:  Sustained.

BY MR. SPIVA:

Q. How long were you the -- first of all, you have lived and 

worked in the Navajo Nation for all your life; basically, 
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except for the period in Utah? 

A. Yes.  Since 1981, I've been there. 

Q. And in the various positions that you testified about 

earlier, did you travel the width and breadth of the Navajo 

Nation and the dirt roads you're talking about? 

A. In all the work that I've done, I believe that I probably 

know almost -- almost every inch of the Navajo Nation. 

Q. And you were the Apache County Recorder for 12 years? 

A. Yes. 

Q. As your work as the Apache County Recorder, did you have to 

look into the causes of why people ended up voting out of 

precinct? 

A. Yes.  We've made it our goal to take every single voter and 

find out why they are out of precinct.  And so we would work 

with our engineering department.  I would work with the post 

office, also, why they're not getting their ballots by mail.  

We would work within that rural addressing.  We would visit the 

families, show them the maps, and show them exactly why they 

are in the wrong precinct, according to Apache County records.  

Q. Okay.  And so can you -- going back to my earlier question, 

can you tell us how the lack of addressing contributed to the 

out-of-precinct problem.  

A. What I found is, for example, a person would say they live 

one mile south.  That's a guess, and it's based on the 

voter's -- I guess, a way they figure out how they live.  It 
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may not be one mile.  It could be two miles, three miles, but 

that's an estimation.  So that might put them in a different 

place.  

One of the things that we found a lot is people would 

describe where they live based on the road.  They might be in a 

winding road.  They may live -- they'll say seven miles, but in 

actuality, it's only two miles as the crow flies.  So case by 

case, you know, we looked at that. 

So not having -- there's no street address.  There's 

no 120 South, 3rd West.  You know, there's no such thing as 

that on the Nation.  It's more or less seven miles west of the 

Head Start program or seven miles west of Hunter's Point store, 

when the Hunter's Point store burnt down 20 years ago.  People 

still refer to those places that no longer exist.  And so it's 

the best guess that the voter comes up with when they fill out 

the voter registration form. 

Q. And how does the county determine what the appropriate 

precinct is given the lack of a precise address? 

A. Like I said, we would take each person and we would look 

Google map.  We would use the maps that the engineering 

department has.  We would look at the Navajo Nation's map.  We 

would look at the Navajo Nation's voters' boundaries, and then 

we would look at the county boundaries.  

And some of them are still not definable.  When you 

use, like, Canyon de Chelly, the canyon, as you see, the 
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boundaries is so jiggled that it's hard to say exactly.  It's 

not a straight line. 

So that's what we from the county did the best that we 

could do to identify why a person is not in the right precinct 

or what has been going on for years and years.  Because before 

I came, it was just at the best guess at the county level.  And 

that was the best they could do because of lack of resources 

and lack of coordination between the Nation and the county.  

Q. And was there something that you did to try to address that 

as the county recorder? 

A. Yes.  One of the things that we did was work in 

coordination with the Rural Addressing with the Navajo Nation.  

And so we were able to work with the engineering, the 

AmeriCorps program that we were able to have people go out to 

each of the precincts, all 33 precincts in the northern part of 

the county, and this project was to visit every single home to 

take voter registration, to use a GIS, and try to figure out 

exactly where the voters were.  So this was an effort we did.  

There was a lot -- some flaws in it.  Because the 

Nation's so rural and so wide that it's difficult.  Sometimes 

internet doesn't work.  And so I think the efforts that we've 

done probably could be improved upon, but that's what I was 

able to do when I was the recorder. 

Q. And you were recorder from approximately 2004 to 2016? 

A. Yes.
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Q. And I know you described it as a -- one of the biggest 

problems, but do you have a sense of, you know, kind of how 

many votes or what percentage of votes were being rejected as 

being out of precinct in terms of the Apache County votes when 

you were recorder? 

A. I don't recall exactly the number, but I know that when I 

arrived in 2004, it was -- it was a high number.  And we did 

improve throughout the years that I was there. 

Q. And I think you started to address this a little while ago, 

but what was -- I think you mentioned that one of the ways you 

tried to address it was to encourage people to vote by mail?  

Is that right? 

A. Yes. 

Q. Okay.  And tell us about that.  

A. Well, we find that on Election Day, a lot of people still 

come to the polls.  And so we had to do provisionals.  The main 

reason that they gave why they didn't vote by mail was they 

didn't receive the ballot.  They never got it and didn't 

understand why.  

And so I went to the post offices in the Nation.  Each 

of the precincts have a post office.  So I met with the 

postmasters and talked to them about the mailing process.  And 

one of the things that I found out was several families would 

share a box, because there's not enough post office box.  And 

there was a rule with the post office that if you list several 
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family members, maybe you have about eight people, that each of 

these eight people have to bring a form of ID with the person 

that rents the box.  

And so they will all have to be in the same place at 

the same time to get permission.  No one knew about that.  For 

some reason, information didn't get out.  So a lot of people 

all of a sudden were dropped from having that post office box.  

So that's one of the things that we found out.  So we 

worked with the postal masters and tried to find a way so that 

we didn't have to bring everybody in, because people are in 

school, working.  So that was one of the things that we found.  

The other thing was when a person mails -- for 

example, with our office, we have a printing company in the 

East.  And they would mail the ballots out to the people, but 

it would have to go through a process.  And so sometimes people 

didn't get their ballots until after the election.  

So we worked with the services and so they had to 

truck -- I think it's from Nebraska to Albuquerque, New Mexico.  

They would truck that ballots and then they would mail it from 

Albuquerque, and it would get to the people a little bit 

sooner. 

Any mail that was mailed out has to go to -- for 

example, Fort Defiance and Window Rock is only seven miles 

apart.  If you mail a letter from Fort Defiance, it would have 

to come through Phoenix, go through processing, and then it 
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would have to go back to Window Rock.  

So -- 

Q. Sorry to interrupt, but so if an absentee ballot is mailed 

out from Fort Defiance, it has to go to Phoenix and then to 

Window Rock?  

MS. KARLSON:  Objection.  Foundation.  Just -- 

THE COURT:  Sustained.

BY MR. SPIVA:

Q. So where -- as Apache County Recorder, were you familiar 

with -- did you have to be familiar with the mailing out of 

absentee ballots and the mail system for doing that? 

A. Yes. 

Q. Okay.  Were you the one -- was the recorder's office the 

one responsible for mailing those out? 

A. Yes. 

Q. Did you know where they -- where they were mailed out? 

A. Yes. 

Q. So as part of your responsibilities as Apache County 

Recorder, if you had to mail a ballot to Window Rock, how did 

that mail travel? 

A. For example, if a person calls in and say, "I need a 

ballot," then we would process it and we would take it down to 

the post office and make it high priority and mail.  It would 

go down to Phoenix and it would be processed, and then it would 

travel up to Window Rock. 
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Q. Where was your office or offices as county recorder? 

A. It's the headquarters in St. Johns. 

Q. Okay.  And where did the absentee ballots go out?  Where 

did they come from? 

A. Originally, we mailed it out from St. Johns.  But then as 

we got new election equipment, we have a company -- I believe 

it's now out of Nebraska.  They would print the ballots and 

then, of course, they would -- because of the way the mail 

services, they would truck it to Albuquerque and then it would 

be mailed out. 

Q. Okay.  You were mentioning a little while ago, you were 

talking about the location of the precincts.  How many 

precincts are there in Apache County? 

A. There are 45.  There's 12 in the southern part and 33 in 

the northern part. 

Q. Okay.  How close together are those? 

A. Miles.  It could be 30 miles.  It could be more.  

Q. You were talking about people sharing post office boxes.  

Why was it necessary for multiple families or multiple people 

to share post office boxes? 

A. A lot of times there's not enough post office box for 

everyone.  And so it's easier if they just all combine and go 

to one post office area.  And again, it's part of the culture.  

If it's the mother -- generally it's the mother that has the 

post office box -- then all her children would utilize that 
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post office box.  And I'm an example for that because I have my 

post office box in Window Rock.  My six children receive mail 

there as well.  

Q. Okay.  So do -- and I take it in your responsibilities as 

Apache County Recorder and in all your work over the years with 

the Navajo Nation, did you talk to people about, you know, this 

practice of sharing post office boxes and how they received 

mail, that type of thing? 

A. Yes. 

Q. Okay.  Did you experience or observe or know of situations 

where people might share a post office box where they weren't 

blood relatives? 

A. There -- in the Navajo Nation, everyone's related because 

of the four-clan system.  For example, me as a Navajo woman, I 

am of the Tsénjíkiní, which is Honey Comb clan.  I'm born for 

Táchii'nii, which is Red Streak Running Into the Water clan.  

My father's father is Kiyaa'áanii, which is Towering House.  

And my Nana is Edge Water, which is Tábaahá.  

So each of these clans have similar -- for example, 

the Tsénjíkiní clan, the Honey Comb clan.  There's the Salt 

clan, which is related to me.  There's the Black Sheep clan, 

which is related to me, which is kind of the same -- same clan.  

There's the Coyote Pass clan.  So each of these clans are 

related. 

So when I meet someone, whether if it's anywhere, I 
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would tell them who I am, then I would say my four clan, and 

they would introduce themself.  

So we're related by clan.  So we don't have homeless 

people anywhere.  Everybody has a relative.  

So whomever's related to me -- it could be my child, 

could be my grandfather -- and they would be part of my family.  

And so when you say like strangers, there's no strangers 

because we're related in our culture. 

Q. Right.  Interesting.  

So but is it -- would it be accurate to say that there 

are some relations in that way among the Navajo Nation, say, 

the Red -- I think you said Red River -- 

A. Red Streak Running to the Water. 

Q. Red Streak Running to the Water and, say, Honey Comb, who 

although they consider themselves to be related by -- that the 

State of Arizona would not consider them relatives? 

A. Yes.  Outside the Nation, people have a different 

perception of what relations are. 

MS. KARLSON:  Objection.  Foundation.  

THE COURT:  Overruled.

BY MR. SPIVA:

Q. And in your experience and observation, do people who are 

not blood relatives, relatives that, say, outside the Nation 

would recognize, often share post office boxes together? 

A. Could you repeat that?  
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Q. Yeah.  Do non-relatives, from the outside the Nation 

perspective, have you observed that frequently what the outside 

world would not consider relatives share post office boxes? 

A. Oh, I'm certain, yes. 

Q. And can you talk a little bit about, from your experience 

and observation, the way that people go about -- strike that.  

Let me go back.  

You mentioned, I think, that one of the ways that you 

addressed out-of-precinct voting was to try to get more people 

to vote by mail; is that right? 

A. Yes. 

Q. And how did that go?  I mean, were you successful at moving 

a number of people to vote by mail? 

A. It was successful a little bit.  Meaning that we started 

off with like 2,000 or less than 2,000 when it first started, 

and then we mailed out 15,000, but the return is like 5,000.  

So it's not successful to the extent that I would consider a 

success.  But it's a little bit better than what we had. 

MR. JOHNSON:  Your Honor, just for the record, 

somebody entered the room.  I don't know if it's a witness, and 

the rule of exclusion's been impacted this morning. 

Okay. 

THE COURT:  Let me just see if I understand your last 

question.  Are you saying that when you first started as the 

county recorder, there were about 2,000 Navajo Nation members 

Case 2:16-cv-01065-DLR   Document 378   Filed 10/05/17   Page 54 of 229  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1193 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LENORA Y. FULTON - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

310

who were voting by mail?  

THE WITNESS:  That we signed up, yes.  

THE COURT:  That actually voted by mail?  

THE WITNESS:  No.  We signed them up to vote by mail. 

THE COURT:  Okay.  All right.

BY MR. SPIVA:

Q. And that number, just to follow up on Your Honor's 

question, that number who were signed up to vote, first of all, 

you're referring to people who are signed up on the permanent 

early voting list? 

A. Yes.  People. 

Q. So when you became the Apache County Recorder in 2004, was 

that number about 2,000? 

A. It was less than that.  But people -- it was new.  We 

didn't have that at the time, so it was very new.  And people 

signed up for that, but the return was not 2,000. 

Q. Right.  Right.  Understood.  

So, and the -- over time, the number of people who 

were signed up for early voting grew to 15,000; is that -- is 

that accurate?  Am I understanding you correctly? 

A. It was 15,000, the last count we had.  But it wasn't -- 

it's interesting, because every two years, we're required by 

statute to mail out information to the people, and so we would 

mail out ID cards.  On the ID cards, there's a question:  

"Would you like to be added to the PEVL or the permanent early 
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voting list?"  Generally, people would just check that off and 

mail it back, not realizing that they are requesting to be on 

vote-by-mail list.  

So we have a large number of people that would say, "I 

never signed up.  I don't know anything about it."  And we 

would show them where they checked it off.  But it was lack of 

understanding. 

So that's what I mean, it's successful but not a 

success.  So we changed -- we didn't mail out the forms anymore 

with that question.  We sent them out a different information, 

and so that was the -- in 2016, just before I retired, that we 

started to do that at that time.

THE COURT:  I just need to clarify something.  I don't 

understand. 

You gave a number of 2,000 and then you also said 

5,000.  What is that 5,000 number?  

THE WITNESS:  When we mailed out 15,000 ballots to 

people that vote by mail, about 5,000 return a voted ballot. 

THE COURT:  Okay, thank you.

BY MR. SPIVA:

Q. Yeah.  And that's exactly where I was going to go next, 

which is, did you do some investigation to determine the reason 

or reasons for that gap between the 15,000 that went out and 

the 5,000 that ultimately got returned? 

A. Yes.  I was very concerned.  Didn't know why it was going 
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on, so we worked with our outreach people and we got a list of 

people, as much as we could, and asked them questions.  And 

that's where they said, "I never signed up for it."  So we 

would show them a copy of their record that they did check off 

that question to be added.  

And so we were able to take them off, and so it's kind 

of like a revolving door for a while until we decided to not 

send that card to them so that if they wanted to be added, they 

have a different form that they can fill out.  So they would 

know they are requesting to be on the early voting. 

Q. Was that a language issue, in part, the fact that people 

were checking off this box?  I mean, what do you -- did you 

gain a sense of what caused -- why there was that disconnect?  

A. Yes. 

MS. KARLSON:  Foundation. 

MR. SPIVA:  She's testified that she did an 

investigation of this.  I mean -- 

THE COURT:  Overruled.  

Go ahead.

BY MR. SPIVA:

Q. Did you gain a sense of why that was, why there was that 

disconnect? 

A. Yes. 

Q. What was that? 

A. The majority of the people said that they felt that that's 
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what they needed to do because the letter is from me as the 

recorder with my name on it.  And they felt they needed to 

respond to this and there was a checkmark, so they would check 

it off and sign it and send it back.  

And they thought that that was having them be an 

active voter, that they are legitimate.  That was their 

interpretation of it.  

Q. Okay.  Now, with respect to the people who -- were there 

other reasons for the difference between the 15,000 and the 

5,000 that got returned, challenges that people had in terms of 

returning their ballot? 

A. A lot of them said that they didn't receive the ballot.  

That was majority of the reason.  And some of them also got it 

mixed up with jury duty.  Most people didn't want to serve on 

jury duty, so they did not return it.  They figured if they 

didn't return it, they won't be added to the jury duty.  And so 

that was just a misunderstanding and a communication that we 

needed to work with them. 

Q. In all your years and experience with the Nation, I mean, 

do you have a sense of why there was this -- what contributed 

to this, you know, mistrust of the card that went out in terms 

of view of the government, that type of thing? 

A. The Navajo Nation, being the largest Indian nation in the 

country, have been studied, researched.  A lot of people come 

off the Nation to -- on to the reservation to do surveys.  
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There's a lot of car dealers that come in to sell cars.  So 

people are afraid to sign any document.  

And so that's one of the things that I've found, that 

there was just that misunderstanding.  And if there's a formal 

letter with a stamp, a flag, American flag on it, that they 

would be very hesitant to do anything, you know, with that 

document.  

And not understanding, the majority of the people have 

a language barrier, I think.  Even if a person had some 

schooling, I find that they can read in English.  They can 

speak the language.  But they didn't quite comprehend it.  

So we found that if we explain it to them in their 

primary language, Navajo, then they could understand it.  So a 

lot of it is just that lack of communication, but also just 

mistrust.  Most of the older folks talk about the time when 

there was that livestock reduction, when the government came 

and shot all their sheep and the horses to reduce livestock.  

There was that fear and mistrust.  

And like I mentioned, there's a lot of people doing 

research, and so there would be people coming to the doors, you 

know, to do those types of things. 

So they're not trusting.  And being in the rural area, 

the majority of the people don't have a whole lot of 

interaction with anything that's outside the Nation.  They -- 

it's sort of like out of sight, out of mind.  But when somebody 
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comes in or there's some kind of a document that comes to them, 

they're afraid.  When we get home visits, a lot of the folks 

have a pile of mail and they would give it to me because they 

feel that they could trust me.  And they would ask me to go 

through and let them know what that mail is.  And so that's -- 

that feeling, that's there.  

Now, in the southern part of the county, we have a lot 

of rural areas.  And there, we try to do some visits, but 

people bring out their guns and tell us, "Leave us alone."  You 

know, so there's that feeling.  

In the northern part, people just won't answer their 

doors, you know.  They just kind of let you know -- they'll 

say, "Nobody home," but we know they're there.  So there's just 

that fear of interaction with a lot of people and documents 

that they're not familiar with. 

Q. So in terms of -- if you can speak to the ways in which, in 

your experience and knowledge in the various positions you've 

had, people retrieve their mail on the Navajo Nation.  

A. A lot of people go to the post office maybe once a month, 

if they're able to do it themselves.  Sometimes a couple months 

will go by.  But there are service providers.  There are people 

that -- it's called nonmedical transport, that seems to be 

catching on within the last few years, where people go to 

somebody's home to pick them up and, you know, take them to the 

hospital or deliver their medication. 
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These individuals also are given a post office box key 

by their -- the person where they're clients, and they go and 

pick up their mail.  They say, "It's okay for you to do this."  

So that's how they would get their mail, or they might accept 

their mail.  And the mail is in a package, so the service 

providers don't go through it.  You know, we respect their 

privacy, so they would just pick it up, put it in like an 

envelope and take it to the person.  So that's how some of them 

are able to get their mail. 

Q. How about family members, friends, that type of thing, in 

your observation? 

A. Anyone that the person trusts would be given that role.  

But people -- if I arrive there or when I arrive at their home 

and I'd be talking to them about voting and all that, and then 

maybe their dishes need to be done so, you know, I would do it.  

It's part of the culture.  Then they would tell me, "Could you 

go to the post office for me and pick up my mail or the 

medication?"  

And if it's on my way and it's not really out of my 

way that will take a whole lot of time, I would do it for them 

because they have that commonality or that trust.  And they 

have it with these individuals that come in, and they're not 

necessarily related, you know.  Clanwise, they might be.  But 

that's how people were able to get mail or, you know, services. 

Q. Why can't they or what are the impediments to them getting 
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their own mail? 

A. Transportation.  Roads.  Health condition.  Lot of people 

suffer from diabetes.  It is -- it is rampant on the Nation.  

Many, many people, you know, are amputees.  A lot of people 

would like to go, but it's just lack of transportation.  That's 

really the big -- the big thing.  

To pay somebody to take you to the store, you know, $1 

is a whole lot of money to people.  And so they just cannot 

afford to spend that type of money.  So it's really reliance on 

the generosity of people that could -- they could ask for. 

Q. How numerous or spread out are the post offices with these 

post office boxes? 

A. There's one in each of these precincts as you look in 

Apache County.  For example, throughout the whole county, like 

I said, we don't have mail delivery.  In the south, I think in 

Springerville, there is -- there is some home delivery 

services.  But throughout the rest of the county, it's post 

office box.  

And you have one in Springerville.  You have one in 

St. Johns.  St. Johns, as far as I know, doesn't have mail 

delivery, as far as I know.  Maybe it improved.  But -- so when 

you go to Sanders, there is a post office box there.  Window 

Rock.  And so it's miles.  

The post office is only open from 8:00 to 5:00, Monday 

through Friday.  And so weekends, you can't get your mail.  And 
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so that's why they rely on people that's able to come to them, 

you know, during those times. 

Q. Looking at the area in Apache County kind of above Fort 

Defiance, you know, just kind of if you were to, you know, 

imaginary horizontal line from Fort Defiance to the other side 

of the county and going north, are there a lot of post offices 

in that area of the county? 

A. No.  The only post office that you see is the Four Corners.  

It's -- 

THE COURT:  If you tap the right part of that screen, 

I think that sketch -- on the right side.  On the right side. 

COURTROOM DEPUTY:  I can clear it.  

THE COURT:  There you go.  

MR. SPIVA:  Okay.

BY MR. SPIVA:

Q. So that's -- I won't pronounce it right, so maybe you 

can -- the one that is T-E-E-C -- 

A. Teec Nos Pos. 

Q. Teec Nos Pos? 

A. Yeah, trees in a circle.  

And then Red Mesa, Rough Rock, Many Farms.  So those 

are the areas.  Sometimes the post office -- for example, 

Lupton has a post office, but it's in a chapter house.  And 

sometimes post office box closes, like Sawmill.  That's kind of 

like a town.  One day it just closed down and nobody had mail.  
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We had couple of hundred voters that we just couldn't get their 

ballots to.  

And sometimes they would have -- I guess a chapter 

would volunteer because there's a need, so that -- it's very 

sparse.  I mean, there's hardly any places that you can go to 

other than just a post office box. 

THE COURT:  Is this a good place for a break?  

MR. SPIVA:  Sure, Your Honor. 

THE COURT:  Let's come back -- let's take a break and 

come back at a quarter till. 

MR. SPIVA:  Thank you. 

(Recess taken, 10:31 a.m. to 10:47 a.m.) 

THE COURT:  You may continue.  

MR. SPIVA:  All right.  Thank you, Your Honor. 

THE COURT:  Well, let me just -- we're going to break 

about a quarter till noon. 

MR. SPIVA:  Oh, yes.  We'll be done with this witness 

probably well before then, Your Honor.

BY MR. SPIVA:

Q. Ms. Fulton, I was looking over my notes.  There were a 

couple of things I wanted -- or one thing I just wanted to 

clarify.  

I think earlier, you mentioned that there was a post 

office in every precinct; is that correct?  

A. No.  It's a post office in the town.  If you look on your 
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map, those towns that are listed, they have post office box. 

Q. So the various towns that you can see with names here, each 

of those has a post office? 

A. Yes. 

Q. Okay.  And let me go back to, you were mentioning about the 

mail practices with respect to post office boxes.  

In your experience as Apache County Recorder, what did 

that mean in terms of how people retrieved and returned their 

absentee ballots if they voted by mail? 

A. The culture requires a person to -- like, to vote.  It's a 

very serious -- it's a sacred obligation that people feel.  

So when they want to get their -- I guess their ballot 

by mail, if they understand that that's what's happening, then 

they would have somebody that they know or feel comfortable 

with retrieve the mail for them.  If they can do it themself, 

then they'll try to do that.  

Q. Okay.  And you are aware that the State passed a law last 

year that basically bans the retrieving or collecting of a 

ballot for another person unless you fit under an exception 

like it's a blood relative, maybe another health home worker, 

those types of exceptions?  You're aware of that? 

A. Yes. 

Q. And what effect does that have on people who use others to 

retrieve their mail? 

A. It would be -- 

Case 2:16-cv-01065-DLR   Document 378   Filed 10/05/17   Page 65 of 229  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1204 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LENORA Y. FULTON - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

321

MS. KARLSON:  Objection.  Foundation.  

THE COURT:  Sustained.

BY MR. SPIVA:

Q. Did you become aware of -- as Apache County Recorder, of 

how people typically obtained their ballot from their post 

office box and how they got it back again when they were able 

to? 

A. Yes. 

Q. And how did you become aware of that? 

A. We -- when -- I guess if there was a problem, then that's 

when people would tell us.  And we would find that they had 

a -- they didn't get their ballot for whatever reason.  

And so when we found out that people didn't return 

their ballot, that's when we would investigate.  And we would 

have the outreach workers go visit, or I would go do a home 

visit with the outreach workers or on my own and ask what 

happened.  Why are they not voting?  Because voting, to them, I 

know, is very sacred and there's a problem.  

Q. Did you talk to people who had -- who had used others to 

either get their unvoted ballot from the post office box or to 

return their ballot once they had filled it out? 

A. Yes.  Election Day is a time to really interact with the 

people.  So I'm usually there at the precinct.  And as people 

come in through the door, I'm there talking to them.  I ask 

questions.  And if we find that a person said, "Well, you know, 
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I have a concern," and so they would come.  We have a special 

table, it's a provisional table, and then people would be 

there.  

So I have an opportunity to talk to the people and 

kind of find out their concerns.  

Q. And in the process of talking to people, did you find out 

that people used other people to retrieve and bring back their 

ballot to the post office? 

A. Yes. 

Q. Okay.  

A. And when people came to our office, you know, we would find 

that they would be bringing several family members' ballots, 

you know, to the outreach office.  We have two:  one in Chinle, 

one in Fort Defiance.  So while I'm there at the office, 

sometimes people will come in and bring them in -- this is 

prior to when the law was enacted -- and it worked very well.

It was very helpful, you know, to the people and they 

understand the practice and we never had any problems at all 

with people not getting the ballot, you know, for the -- for 

their clients or for the voters or taken to the post office.  

In Apache County, in all the 12 years that I've been there, 

there hasn't been any allegations of fraud or, you know, 

mishandling ballots.  I've never heard that. 

Q. Why do people trust other people that they're not related 

to to take their ballot back for them? 
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A. It's part of the culture.  Like I said, there's the clan 

system.  So they may not be related by blood, but they are 

related by clan.  Everyone on the Navajo Nation is related one 

way or another through the clan system.  

And so it's a rural community.  People live in rural 

communities know who lives 10 miles, 20 miles away.  They -- 

it's like you don't know who the stranger is because they're 

unfamiliar with them, but it's a very rural community and it's 

a local family-based type of community run by a matrilineal 

society where, like I said, you know, women pretty much have 

families that reside within the same area.  So it's being 

familiar.  It's the way things are done.  It's accepted part of 

the culture. 

Q. Was that one of the strategies that you employed or 

encouraged as Apache County Recorder as a way to get people to 

actually return their ballot? 

THE COURT:  Hang on a second.  What was one of the 

strategies?  I don't understand your question. 

MR. SPIVA:  The ability to have somebody else take 

their ballot, return their ballot for them either at the 

chapter house or -- 

THE COURT:  Why don't you rephrase the question.  

MR. SPIVA:  Okay.

BY MR. SPIVA:

Q. I guess I'll clarify that.  
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Was ballot collection and delivery by others who had 

the means to do that, was that one of the strategies that you 

encouraged among the tribe to try to get people to return their 

ballots? 

A. That was the standard practice with the Apache County.  And 

not only with the county but also within the county, but also 

with the Nation, when we talked to the Election Administration 

with the tribe.  

When you have a precinct within the same precinct and 

people are voting one side of the chapter house for the Nation, 

one side for the county, the Nation understands that this is 

acceptable practice that we do in the county.  And it works 

throughout the county, not only on the northern part but in the 

southern.  We have many people that would come into our office 

in St. Johns that help individuals that are not able to get a 

ballot, you know, to the office.  They would bring it in.  

And so it was just a standard practice, you know.  It 

was a norm for us. 

Q. And taking away that tool, ballot collection and delivery, 

does that create another challenge to getting people to return 

their ballot? 

A. That would be a huge devastation because when we first 

heard about that, we couldn't understand why there's laws, you 

know, that are enacted.  The laws are supposed to be helpful to 

people, but in this instance, it's harmful.  Because now people 
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are afraid.  They're saying it's a criminal activity, and so 

there's that fear that's come in again that something's going 

to happen if they touch somebody's mail.  Not only the ballot, 

but mail itself.  

And no types of transportation for these individuals 

to go to the post office, you know, taking the mail or bringing 

the mail.  And, you know, I'm -- I retired so I don't know what 

the ramification is going to be.  But I know when that came 

about, trying to educate the people, once again, they say the 

government is harmful.  There's something they're doing to hurt 

the people.  

Q. And I take it you were still Apache County Recorder when 

that law was passed? 

A. Yes. 

Q. Let me ask you, was -- were vote centers something that you 

considered as Apache County Recorder as a way to address the 

out-of-precinct issue? 

A. That was a dream that we had.  We wish we could fulfill 

that.  But because of the remoteness of the Nation that -- we 

just didn't have internet services.  Because if we could have 

vote centers in all 45 precincts, we would cure that 

out-of-precinct voting problem.  That was something we wanted 

and it's something we advocated for.  So we were hoping that we 

could be part of that.  

We worked with the phone services, the cellular phone 
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services, talking with them.  But right now, internet services, 

we just don't have it on the Nation.  There's many, many spots 

that you just can't get any type of services.  And so that was 

something maybe someday can happen.  But we just couldn't 

achieve that. 

Q. And why do you need that for a vote center? 

A. Because St. Johns would be like the headquarters.  That's 

where everything happens, and so if a person votes in Fort 

Defiance, then if they didn't have that communication online 

that they can go to St. Michaels and vote because those two 

didn't -- couldn't communicate, that the person already voted.  

You do have to have internet so that you can see online a 

person voting.  

That would be something that would be wonderful to 

have.  

Q. And is that true in most places on the -- in the Nation and 

in Apache County, that there's not reliable internet service? 

A. Yes.  That's always been a problem.  And it still remains a 

problem to this day. 

MR. SPIVA:  Let me just -- one second, Your Honor, I 

just want to confer with my -- 

THE COURT:  All right.  

MR. SPIVA:  Thank you very much.  No further questions 

at this time.  

THE COURT:  All right.  Cross-examination.
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CROSS-EXAMINATION

BY MS. KARLSON:

Q. Good morning, Ms. Fulton.  My name is Kara Karlson.  I 

represent the State of Arizona in this matter, and I'm going to 

be asking you a few questions today.  

A. Okay.  Good morning.

Q. You testified -- you testified earlier that you provided 

services from the 1980s and 1990s on the Navajo Nation through 

various -- various programs like Head Start and WIC.  Is that 

correct?  

A. Different programs that I was director for, yes. 

Q. And you also testified that there was high unemployment 

rates during -- during that time on the Nation? 

A. And continues today, yes. 

Q. Head Start program is targeted at poverty -- communities of 

poverty; is that correct?  

A. It's services provided to the underprivileged. 

Q. And the same with WIC; is that correct?  

A. Yes. 

Q. So your experience was targeted specifically at communities 

with high incidence of poverty, not necessarily the community 

as a whole during that time; is that correct?  

A. Those are two of the programs that geared towards that.  

The other programs were not.  It was for the population 

general.  
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Q. Did the Head Start program improve outcomes for those 

children that it was targeted towards? 

A. Yes. 

Q. Did the WIC program improve outcomes for the women and 

children that it was targeted towards? 

A. Yes. 

Q. When you were Apache County Recorder, approximately how 

many early voting locations were there in Apache County? 

A. There were three. 

Q. And where were those? 

A. Chinle, Arizona; Fort Defiance, Arizona; and in St. Johns. 

Q. And two of those are on the Navajo Nation; correct? 

A. Yes. 

Q. A voter in Apache County has 27 days to vote early; is that 

correct?  

A. Yes. 

Q. There were also additional early ballot drop boxes in 

Springerville and St. Johns; correct? 

A. Yes. 

Q. And the Chinle and Fort Defiance early voting locations 

operated outside of normal 9:00 to 5:00 business hours; is that 

correct?  

A. It's within the district office, so it would be during the 

regular work time. 

Q. I believe it was 7:00 to 5:30?  
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A. That's the regular work time.  6:30 to 5:30 is the regular 

work time.  Monday through Thursday. 

Q. You testified there was a low rate of early ballot returns; 

correct? 

A. Yes.  In my experience, what I saw. 

Q. And you've specifically testified to a -- one year when 

there were 15,000 early ballots mailed out and there were 5,000 

early ballots returned.  

Do you remember that? 

A. Yes.

Q. And that's a correct characterization of what you said? 

A. It seems to be the estimation that I remember, yes. 

Q. Do you remember what year that was? 

A. I don't remember.  Probably the latter five years, within 

the last five years, thereabouts.  

Q. But that was before 2016; correct? 

A. I don't recall exactly which year it was. 

Q. Well, do you remember if it was the last year in which you 

served as county recorder? 

A. Oh, I see.  2016 is when I retired, yeah.  When you get 

old, you don't remember too much, the years. 

Q. I know that I'm asking very specific questions, so my 

apologies.  

But just to clarify the testimony a little bit, that 

was prior to 2016; correct? 
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A. Yes. 

Q. And so that was before HB 2023 took effect? 

A. Yeah.  I believe that's what -- 2012, I think, is the -- 

2014, I think was the election year.  So it's around that time. 

Q. And do you know how many of the 15,000 voters who received 

early ballots in either 2012 or 2014 gave their ballot to 

ballot collectors? 

A. I can't give you a specific answer, other than when I went 

out to the field and I was talking to people about their voting 

and how they got their ballot in, and when people call me, 

that's -- but I didn't keep track and say, "Well, there's like 

50," or, you know, that -- it was a lot of -- a lot of numbers 

of people that I talked to. 

Q. A number of people that you talked to? 

A. Yeah.  Myself. 

Q. Who said that they had their ballots collected? 

A. That they gave it to somebody that they had turned in. 

Q. And do you know if those ballots made it to you or not? 

A. I don't know. 

Q. Do you know if voters who received early ballots had any 

member of family by blood, marriage, or adoption who lived with 

them? 

A. I didn't ask if they live with them.  But it is -- yeah, 

they just -- whoever they trusted, maybe as a driver that 

brought them in, you know, had taken care of their mail. 
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Q. And you testified that there were four clans that you were 

a part of, and I -- 

A. Yes. 

Q. -- won't even hazard to try to pronounce any of those names 

because I will butcher your beautiful language, and my 

apologies.  

But if I recall correctly, those were all blood 

relatives of yours; correct? 

A. No. 

Q. Okay.  Can you -- I'm sorry.  Can we go back through those 

and refresh? 

A. Okay.  

Q. So you had the Honey Combed clan? 

A. Which I am.  But there's also Ma'ii deeshgiizhinii, which 

is Coyote Pass, that is considered the same clan as Tsénjíkiní, 

Honey Comb.  Then there is the Salt clan, which is considered 

the same clan that I am.  And then there is some Black Sheep, 

the Dibélzhíní.  

So there's like three or four clans that would be the 

same as Tsénjíkiní.  We're the same, but there won't -- they 

won't be blood relatives of mine.  But they're the -- they're 

that clan.  So it's extended clan. 

Q. I -- 

A. But before immediate, the clan is the blood that you're 

talking about.  
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Q. Okay.  So you had talked about, I think, your relation 

through your, I think you said Nana and on your father's side 

as well? 

A. Yes. 

Q. So those are blood relative clans? 

A. Yeah.  The four main clan is my blood.  But the other 

clans, that's related.  That's the same clan.  Those won't be 

like blood related to me, but we're related by clan. 

Q. Okay.  And the four blood-related clans, do you have any 

idea how many people there are in those clans? 

A. I don't know. 

Q. Are they -- 

A. A lot.  

Q. Okay.  I was wondering, you know, 10 versus a hundred.  Do 

you have any estimation, is it closer to 10 or closer to a 

hundred? 

A. It's probably more than that, because when you're looking 

at 120,000 people on the Nation, I can go anywhere and say my 

clan and half of the room would say they're related to me 

because of one of the four clans.  

Q. Okay.

A. So it's lot of people.  Like I said, we're pretty much 

almost all related by clan or by blood. 

Q. Yeah.  And you would have to be in order to be a member of 

the Nation; isn't that -- 
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A. Yes. 

Q. -- correct?  

Did you testify at the legislature against HB 2023? 

A. Excuse me?  

Q. Did you testify at the legislature against HB 2023, the 

ballot collection ban law that is part of this lawsuit? 

A. I don't remember going to court or anything or testifying 

anything in that matter. 

Q. Did you write to any legislators regarding HB 2023? 

A. I don't recall.  We do have association of county 

recorders, so as an association, they would respond to maybe 

legislation, either pro or against, and I don't recall 

personally myself doing anything like letter writing.  Or maybe 

I have.  I don't remember. 

Q. Do you recall if the county recorder -- or the association 

of county recorders, excuse me, took a position on HB 2023? 

A. I believe they went against that. 

Q. I'm sorry.  To clarify the record, that they didn't take a 

position or that they -- 

A. They went against, yeah. 

Q. Approximately how many polling places are located on the 

Navajo Nation? 

A. 33. 

Q. And as recorder, did you choose those polling places? 

A. No. 
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Q. How did the polling places get picked? 

A. Before my tenure.  Long ago.  Years ago. 

Q. Did you have a -- is there a process in Apache County for 

the county recorder to have input on where the polling places 

are located? 

A. The redistricting, there was a time, yes.  I think every so 

many years, it's addressed before the board of supervisors in 

the counties. 

Q. And did you provide any input to the counties on where the 

polling places should be located? 

A. I believe the election department and the recorder's 

office, we agreed that the polling place as is -- it was -- I 

don't know how you would say it, but it was going to be the 

same.  

Q. And how many total polling places are in Apache County? 

A. 45. 

Q. So more than half of the polling places in Apache County 

were located on the Navajo Nation? 

A. Yes. 

Q. The Secretary of State did not choose polling places in 

Apache County; is that correct?  

A. As far as I know, she doesn't.  She didn't. 

Q. Did you have any discussion with the board of supervisors 

as to problems associated with co-locating polling places with 

tribal polling places? 
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A. Did I talk to them about coinciding the boundaries?  Is 

that what you're saying, or you're going to have a polling 

place within the same chapter house?  

Q. A polling place within the same chapter house.  

A. When it came before the board of supervisors, the election 

department is the one that presented it.  And that was the 

support that I gave it, that it would be within the same 

locale.  There's no -- there's no other building to have a 

precinct, so the most common area where they would have their 

precincts is within the chapter house.  With a few exceptions. 

Q. But you supported having the polling place in the same 

location as the chapter house? 

A. Yes. 

Q. And you supported that co-location of polling places 

despite the issues that you have identified are as a result of 

having those collated -- or co-located polling places?  

For example -- let me back up.  You had a -- you had 

testified earlier that there were -- there could be problems 

having the polling location for the tribal elections at the 

same polling location for state, county, and federal elections 

if a voter had to go from one location to vote in one election, 

to another location to vote in another election.  

Do you recall that testimony from earlier this 

morning? 

A. I believe so. 
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Q. And you knew about that problem -- or when did you learn 

about that problem?  When did you first learn that that was a 

problem? 

A. It's always been a problem.  Have -- there's a choice that 

we had on the Navajo Nation because of the ruralness.  There's 

no other place to have a polling -- a precinct -- a polling 

place.  So it's either at the chapter house or you don't have 

one.  That's why the county for 125 years, or however long it 

existed, there's only one building.  Like in Mexican Water, 

there's no building. 

So you don't have a choice.  If you had a choice, you 

might change the precinct to a building.  But there's -- out in 

the open under the trees, you know, it's -- that's the only 

building that's there, so that's why I had no choice but to say 

we retain the way it is, unless there's another building that 

would be available or created for those areas that have those. 

Q. Okay.  So if I'm understanding you correctly, you chose 

those polling locations because of -- it wasn't an arbitrary 

choice on your part.  There were very good reasons you chose 

those polling locations; is that correct?  

A. I didn't choose the polling place.  I recommended with the 

election department to the board of supervisors.  The board of 

supervisors made the ultimate decision to get those as polling 

place. 

Q. Yes, and excuse me, you supported that decision by the 
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board of supervisors; is that correct?  

A. Yes.  Because it's the only building that's out there. 

Q. And did they -- did they adopt your proposals in regards to 

polling locations? 

A. Yeah.  The election director in the recorder's office make 

a recommendation.  And the board of supervisors, based on their 

analysis of the situation, made that decision. 

Q. Did you do any studies that would give you a statistical 

basis for the conclusion that co-locating polling places caused 

voter confusion? 

A. I'm not sure what you mean by that.  

Q. You had testified earlier that co-locating polling places 

caused voter confusion.  

Did you do any studies to analyze that problem or was 

it all just anecdotal evidence you were receiving, stories that 

you were hearing from people? 

A. It was based on our information that a person's, you know, 

ballot was not going to count because their vote was in a 

different precinct.  So it's based on those numbers that we 

got.  

I didn't say out of a hundred, 10 percent, you know, 

those type of statistical analysis that you're referring to.  

And it wasn't just arbitrary hearsay.  You know, these are the 

numbers that came in, and so we took each of those situations 

and we did a study.  We went out to the field to see why, 
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what's happening.  So that's what I went by, my personal 

involvement. 

Q. Okay.  And do you have any formal education in statistics? 

A. I'm not a statistician, if that's what you are saying, but 

part of my master's thesis and degree, you know, we had to take 

statistics.  

So at least I can get some numbers and get some 

percentages if I wanted to do that. 

Q. Apache County makes the ballot available in languages other 

than English; correct? 

A. Yes.  In Spanish. 

Q. And does Apache County also offer audio recording or live 

translation of the ballot for people who wanted in other 

languages? 

A. In the Navajo language, they make that available to the 

poll workers. 

Q. And I'm sorry, just to clarify, when you say they made it 

available to poll workers, that's so that the poll workers 

could use it with the voters; correct?  

A. Yes, on Election Day when they do the translation. 

Q. Apache County also offers special election boards pursuant 

to Arizona law; is that correct?  

A. That would be under the election department. 

Q. Okay.  Do you know if Apache County offers special election 

boards as required by Arizona law? 
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A. I'm not sure.  But I know they have several boards, you 

know, that they work with, provisional boards and et cetera.  

But I didn't work with the -- with the boards or the election 

department. 

Q. You testified earlier that there were voters who showed up 

to cast their ballot at one location and maybe needed a ride to 

the other polling place and they didn't have a ride because 

they would get dropped off at the beginning of the day, and 

they would be there all day until someone came and picked them 

up.  

Do you recall that? 

A. Yes.  There were some people that I've met and talked to 

that were in those situations. 

Q. And were there other volunteers available who could drive 

them? 

A. I don't recall.  At the time there's volunteers.  There 

wasn't anyone that I met that said, "I'm here to drive people 

around," you know.  I'm not seeing anyone like that. 

Q. Did you suggest they call the county parties, the county 

political parties who might offer a ride to them? 

A. I didn't suggest that to them, no.  Because I didn't know 

who they were or if there was any -- at those places. 

Q. You also testified earlier that there were services that 

would drive and pick up medicines and pick up mail for people 

on the Nation.  
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Do you recall that? 

A. Yes.  The nonemergency support. 

Q. Yes.  Nonemergency support, thank you.  

A. Yes. 

Q. Are those private services that people have to pay for, or 

are those government-run services? 

A. That is at times the way that I see -- seen them, is that 

they would utilize -- if a person had AHCCCS, they would 

utilize those fundings, you know, to provide those types of 

services. 

Q. When you say "AHCCCS," you're talking about the Arizona 

Medicaid program; correct? 

A. Yes.  Uh-huh. 

Q. You also testified earlier about taking steps to get street 

addresses for Navajo voters -- or maybe "street addresses" is 

the wrong term, but trying to get a more precise address for 

them.  Is that correct?  

A. Yes.  I made an effort to coordinate with the Navajo Nation 

Rural Addressing program. 

Q. And were there any partners outside the Nation that worked 

with you to do that project? 

A. There was one program that we worked with was the 

AmeriCorps program. 

Q. And do you know if the State participated in any of that 

effort? 
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A. I didn't see anyone from the State. 

Q. But you don't know if the State participated in that effort 

at all? 

A. No, they did not participate.  I know that.  I was trying 

to be nice about it. 

Q. Is that project complete? 

A. For that particular grant that was received, it was like a 

six weeks grant that was provided. 

Q. Provided by AmeriCorps, I'm assuming? 

A. Yeah, for the AmeriCorps.  The Navajo Nation has a 

continued program, the Rural Addressing, that is run by two 

people trying to do the whole Nation, so it's an ongoing 

process.  But with our county, that particular grant that we 

had, that was only for six weeks.  I think they did it twice. 

Q. But is that project still ongoing, then?  They're still 

trying to get better addresses for people? 

A. Oh, yes.  

Q. Okay.  And they haven't stopped that project since you -- 

since you left the county recorder's office? 

A. Are you talking about the Navajo Nation Rural Addressing?  

Q. Correct.  

A. That's with the Navajo Nation, and it's been going on for 

years and it will probably continue for the next century. 

Q. Do you know -- what is your basis for that conclusion? 

A. Two people working in that office working on the area 
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that's the size of West Virginia with limited funds, and 

they're still ongoing. 

Q. Has that helped decrease out-of-precinct ballots, to your 

knowledge? 

A. I believe it made an impact.  To what extent, I don't know, 

but I know that one by one, we were solving some of these 

situations.  

Q. And you had also testified that you met individually with 

families to give them information about their precinct and 

where they should go vote; is that correct?  

A. Yes. 

Q. So that was specific Navajo Nation outreach that your 

office was participating in? 

A. That is so -- also within the county.  It's the county as a 

whole.  We work with the southern county also.  There's 12 

precincts, and so we're working with the Department of 

Engineering, we're working with the parcel maps, and so even 

the southern part of the county is not precise as far as the 

street address in the rural communities.  So it's throughout 

the county that we're working.

Q. Do you know --

A. We were working at that time. 

Q. Excuse me.  

Do you know if other counties with Native American 

reservations are also conducting similar programs? 
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A. I'm not aware of it.  

Q. Do you know if there was an increase in early votes from 

2012 to 2016 on the Navajo Nation? 

A. In Apache County?  

Q. Correct.  

A. It seems like things were increasing.  To what extent, I 

can't tell you, but I know that there was some increase. 

Q. And you testified earlier that Apache County is not a vote 

center county.  I believe that you had testified it was your 

dream to make it a vote center county.  Is that correct?  

A. It was my dream that I had and, hopefully, one day that 

will be achieved by the county. 

Q. But because of circumstances outside of your control, you 

couldn't make it a vote center county; is that correct?  

A. Yeah.  The election department is the one that's in charge 

of things like that, so I support the election office in their 

endeavor to achieve that goal someday. 

Q. And who has taken over as the new Apache County Recorder? 

A. It would be Mr. Edison Wauneka. 

Q. And is he Navajo as well? 

A. Yes, he is. 

MS. KARLSON:  One moment.  

Thank you, Ms. Fulton.  No more questions from me. 

THE WITNESS:  Okay.  

THE COURT:  Any redirect?  
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MR. SPIVA:  No, Your Honor.  

Thank you, Ms. Fulton. 

Your Honor, there's a witness that we had that we can 

be very quick with, but he has childcare responsibilities.  Is 

it possible for us to go ahead and get him in before -- I know 

Your Honor has to break at quarter of. 

THE COURT:  Yeah. 

MR. SPIVA:  Okay.  Thank you.  

We call Michael Blair. 

THE COURT:  Ms. Fulton, thank you very much.  

(Witness excused.) 

MR. SPIVA:  Just to make it absolutely clear, Your 

Honor, I assume that once the witness has testified and they're 

not coming back, that they can remain in the courtroom and 

observe?  

THE COURT:  Yes.  As long as no one intends to recall 

them.  

Anybody intend to recall Ms. Fulton?  

MR. JOHNSON:  No, Your Honor. 

MS. KARLSON:  No. 

THE COURT:  Okay.  She can stay. 

MICHAEL A. BLAIR,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed.
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DIRECT EXAMINATION 

BY MR. TISCHENKO:

Q. Good morning, Mr. Blair.  Can you please state your full 

name for the record.  

A. Michael A. Blair. 

Q. And, Mr. Blair, what city do you live in? 

A. Tucson, Arizona. 

Q. And how long have you lived in Tucson? 

A. About six years now. 

Q. And where did you live before Tucson? 

A. Stuttgart, Germany. 

Q. And why did you live in Germany? 

A. I was in the U.S. Army and I was stationed in Germany. 

Q. Are you still in the Army? 

A. No, I am not. 

Q. What kind of work do you do now? 

A. I work for the Defense Logistics Agency. 

Q. Mr. Blair, do you have any children? 

A. Yes.  I have four. 

Q. And, Mr. Blair, what is your race or ethnicity? 

A. Black. 

Q. And, Mr. Blair, are you a member of a political party? 

A. I would say Democratic, yes. 

Q. Mr. Blair, what is your current residential address in 

Tucson? 
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A. It's 1800 South Pantano Road. 

Q. Is that the Overlook apartments? 

A. Overlook apartments, yes, sir. 

Q. And have you always lived at the same address in Tucson? 

A. No. 

Q. Where did you live before the Overlook apartments? 

A. It was 8030 Springhill apartments.  

Q. And did you -- before you lived at the Overlook apartments, 

did you live anywhere else in Tucson? 

A. Yes.  I stayed with a friend in Babbitt Court, I think it 

was called, yes.  

Q. And just so it's clear for the record, did you first -- 

when you first moved to Tucson, did you live in the Springhill 

apartments? 

A. Yes.

Q. And then after that, did you live with your friend? 

A. Yes. 

Q. And then after that, did you live in the Overlook 

apartments? 

A. Overlook apartments, yes, sir.  

Q. And you currently live in the Overlook apartments? 

A. Yes, sir.

Q. And when did you move to the Overlook apartments? 

A. In 2015, May 2015. 

Q. And when did you move to the Springhill apartments? 
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A. Springhill apartments was sometime in 2010, '11.

Q. And when did you move from the Springhill apartments?  Did 

you move from the Springhill apartments after 2012? 

A. Yes, after 2012, so it was about 2013, somewhere around 

there. 

Q. Okay.  And about how far away are the Springhill apartments 

and the Overlook apartments? 

A. A couple of blocks, maybe less than a mile apart. 

Q. And would you consider both of those apartment complexes to 

be in the same neighborhood? 

A. Yes.  They definitely are. 

Q. And when you lived in Tucson, have you rented or owned your 

residences? 

A. Rent. 

Q. Mr. Blair, have you voted before? 

A. Yes. 

Q. Is voting important to you? 

A. Yes, it sure is. 

Q. And why is that? 

A. Because I think that's the way I get to say my say in part 

of what happens in this country. 

Q. Mr. Blair, when you were stationed overseas in the 

military, did you vote? 

A. Yes. 

Q. And how did you vote? 
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A. Absentee ballot. 

Q. Mr. Blair, are you registered to vote in Arizona? 

A. Yes, I am. 

Q. And when did you first register to vote in Arizona? 

A. When I came back from overseas, 2011, somewhere around 

there. 

Q. And where were you living when you first registered to vote 

in Arizona? 

A. The Springhill apartments.

Q. And when did you first vote in Arizona? 

A. In November 2012. 

Q. And just to be clear, for the record, were you living in 

the Springhill apartments? 

A. Springhill apartment at the time, yes. 

Q. And did you vote at a polling place in the 2012 election? 

A. Yes, I sure did. 

Q. And where did you vote? 

A. It was a community center in our area right there. 

Q. And was the community center the first place that you tried 

to go vote in the 2012 election? 

A. No, it was not. 

Q. So where did you first try to go vote? 

A. We had a -- there was a couple of us going to vote at the 

same time, so we went to, I think it's a Baptist church that 

they have.  It's on Pantano Expressway.  We went down there to 
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vote, and they stopped us at the door to check our IDs and 

stuff and they told us that this was not our voting polling 

place. 

Q. And did they tell you what you needed to do because it 

wasn't your voting polling place? 

A. Yes.  They told us that the other polling place was at the 

community center, and so that's why we went to the community 

center after that. 

Q. And so what happened after you went to the community 

center? 

A. Well, in 2012, when I went there, they checked -- there was 

like a big book of registry of people's name.  They checked the 

book and saw my name.  Matched it up with my driver's license 

and then they allowed me to vote. 

Q. And how about, how far away is the Baptist church and the 

community center? 

A. I would say probably about a mile apart from each other. 

Q. After the 2012 election, what was the next election where 

you voted? 

A. It was the November 2016. 

Q. And where were you living when you voted in the 

November 2016 election? 

A. The Overlook apartments. 

Q. And how far away are the -- just to be clear, I think you 

said it earlier, but how far away are the Overlook apartments 
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from the Springhill apartments? 

A. Less than a mile away. 

Q. When you moved to the Overlook apartments, did you update 

your voter registration for your new address? 

A. Yes, I did. 

Q. And did you get anything in the mail from the elections 

department addressed to your address at the Overlook 

apartments? 

A. Yes, I did. 

Q. And what did you get? 

A. I got something about the -- I think it was cancellation of 

the absentee ballot or something like that. 

Q. But it was addressed to the Overlook apartments? 

A. Yes, it was. 

Q. Did you go to a polling place to vote in the November 2016 

election? 

A. Yes, I did. 

Q. And where did you go to the vote? 

A. I went back to the same community center that we voted four 

years prior. 

Q. And why did you go to the community center? 

A. Because that's where we voted the last election, so we just 

went right back to the same spot. 

Q. And how far away is the community center from the Overlook 

apartments? 
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A. I would say probably about a mile. 

Q. Did you get anything in the mail telling you where your 

polling place was located? 

A. No, I did not. 

Q. Did you look up your polling place online? 

A. No, I did not. 

Q. Did you -- why not? 

A. Because the vote, everything went perfectly the last 

election so I had no need to. 

Q. Did you know that you could look up your polling place 

online? 

A. Not really.  I did not know that. 

Q. And did you call Pima County, the Pima County Recorder or 

elections department to find out where your polling place was? 

A. No, I did not. 

Q. And why not? 

A. I didn't have a reason to. 

Q. And did you know that you could call them to look up your 

polling place? 

A. No. 

Q. What happened when you got to the polling place at the 

community center? 

A. There was a lot of makeshift paper signs directing us to 

the room that the voting was being -- taking place, the polling 

section.  And we just followed the signs into the room.  As we 
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came to the door, once again, they had the book, checking 

license and names and stuff.  And they said that my name was 

not on the list.  

Q. And what happened next? 

A. So I told them that it must be an error or a mistake or 

something because this is where I voted the last election so it 

got -- I know I registered because I did it when I registered 

my car.  I updated it.  

So -- and so I told them that it has to be here.  So 

they got a supervisory person to come up front to talk to me, 

and the person told me if I'm not on the list, I could fill out 

this form that they had.  And then I will be able to vote.  

Q. And what happened next? 

A. And she brought me the form.  I filled out the form, and 

gave me my ballot to go vote. 

Q. Mr. Blair, did anybody tell you that you were in the wrong 

precinct? 

A. No. 

Q. And did anybody tell you that you had to vote somewhere 

else for your vote to count? 

A. No. 

Q. And did anybody tell you where you needed to vote for your 

vote to count? 

A. No. 

Q. And just so the record is clear, in 2012 when you went to 
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the Baptist church, a poll worker told you that you were in the 

wrong place and told you where to go; is that correct?  

A. Yes. 

Q. So in 2016, when you went to the community center, nobody 

told you that you were in the wrong place and nobody told you 

where you needed to go vote; correct? 

A. Correct. 

Q. Did anybody tell you that your vote would not count -- 

scratch that.  

Do you remember seeing any signs in the polling place? 

A. No.

MR. TISCHENKO:  Can we pull up Exhibit 368 on the 

screen?  This is stipulated to.

BY MR. TISCHENKO:  

Q. Did you see this sign in the polling place?  You can take a 

moment to look at it.  

A. No, I did not. 

Q. Did you think that your vote would count in the 2016 

election? 

A. Yes.  Definitely. 

Q. If you had known that you needed -- that you had to vote 

somewhere else in order for your vote to count, what would you 

have done? 

A. I would have gone to that place to vote. 

Q. Did you have a car? 
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A. Yes. 

Q. And you could have driven yourself there? 

A. Yes. 

Q. Did you get any kind of receipt? 

A. Yes, I did get a receipt. 

Q. And what did you do with the receipt? 

A. Put it in my ashtray in my car or something like that. 

Q. And why didn't you do anything with it? 

A. I had no reason to.  I thought my vote had counted and that 

everything was good. 

Q. Mr. Blair, how did it make you feel to learn that your vote 

did not count? 

A. I was very disappointed and felt cheated, like I didn't get 

my chance to say what I wanted to say. 

Q. And, Mr. Blair, did your experience attempting to vote in 

2016 have any effect on your perception of Arizona's voting 

system? 

A. It does.  I've definitely kind of lost respect for it or 

feel like it's not honest and that in the future, is it going 

to be the same thing?  So I'm still disappointed in it. 

MR. TISCHENKO:  Nothing further. 

THE COURT:  Cross-examination.

CROSS-EXAMINATION

BY MS. HARTMAN-TELLEZ:

Q. Good morning, Mr. Blair.  My name is Karen Hartman-Tellez.  
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I represent the State of Arizona in this matter, and I just 

have a couple of questions for you.  

A. Okay. 

Q. You do understand, based on your testimony, it seems, that 

you do -- that you need to be registered to vote in order to 

cast a ballot? 

A. Yes. 

Q. And you further understand that the races that you get to 

vote for are connected to where you live? 

A. Yes.

Q. Okay.  And you moved between the 2012 and 2016 general 

elections? 

A. Yes. 

Q. But you went to the same place to vote for the 2016 

election that you had been to before? 

A. Yes. 

Q. And you didn't check before you went to vote as to where 

you should go to vote? 

A. No.  

MS. HARTMAN-TELLEZ:  Okay.  I'm just going to confer 

for a moment.  

I have no further questions for Mr. Blair. 

THE COURT:  Mr. Tischenko, redirect?  

MR. TISCHENKO:  One question.
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REDIRECT EXAMINATION

BY MR. TISCHENKO:  

Q. Mr. Blair, just so it's clear for the record, why didn't 

you check to see where your polling place was when you moved 

after -- after the 2012 election? 

A. Well, I didn't move out of the neighborhood.  It was 

basically across the street from where we live.  It's one big 

main road down the middle, Overlook on the left, Springhill on 

the right.  So I didn't move out of like the zip code or area 

code or anything like that.  It was just across the street, so 

I felt like I'm still in the same neighborhood.  I didn't need 

to check or change anything. 

MR. TISCHENKO:  Nothing further. 

THE COURT:  Mr. Blair, you can step down.  Thank you 

for coming. 

THE WITNESS:  Thank you, sir.  

(Witness excused.) 

THE COURT:  Okay.  Let's take our lunch recess.  We'll 

come back at 1:15.  How are we doing with witnesses?  

MR. SPIVA:  I think when we get back, Your Honor, we 

are going to start with our expert, Dr. Rodden. 

THE COURT:  Will he be the rest of the afternoon, you 

think?  

MR. SPIVA:  Potentially.  We have one witness who we 

may ask Your Honor to -- because we had him come yesterday, we 
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didn't get to him, we may ask to break Dr. Rodden and have him 

go, it's a brief witness, and then continue with Dr. Rodden. 

THE COURT:  Yeah, let's get that witness done if he's 

already come here once. 

MR. SPIVA:  Thank you. 

THE COURT:  All right.  Anything to take up before we 

break?  

MR. SPIVA:  I don't think so, Your Honor. 

THE COURT:  Okay.  We'll see you at 1:15, then. 

MR. SPIVA:  Thank you. 

(Recess taken, 11:42 a.m. to 1:17 p.m.) 

THE COURT:  Please be seated. 

Okay.  Where are we?  

MR. SPIVA:  I think our -- well, sorry.  I don't 

think, Your Honor.  I just wasn't sure whether we were -- 

Are we still discussing the whole exhibit issue?  We 

need a little more time on that?  

Okay.  So our next witness, Your Honor, is 

Dr. Jonathan Rodden.  And just as a reminder, there will be one 

fact witness that we may need to break for.  But otherwise, 

Dr. Jonathan Rodden. 

JONATHAN ANDREW RODDEN,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed. 
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DIRECT EXAMINATION 

BY MS. CALLAIS:

Q. Dr. Rodden, could you please state your full name for the 

record.  

A. Jonathan Andrew Rodden. 

Q. And can you briefly explain to the Court what you were 

asked to do in this case.  

A. Yes.  I was asked to do three things:  The first is to 

examine racial disparities in rates of out-of-precinct voting 

in Arizona; the second thing was to explore underlying reasons 

for the occurrence of out-of-precinct voting; and the third 

broad thing was to examine the mailability, the ability of 

various addresses in Arizona to send outgoing mail and to 

explore racial disparities in that as well. 

Q. And, Dr. Rodden, did you in fact do the things that you 

were asked to do in this case? 

A. Yes, I did. 

Q. And did you form any opinions regarding -- regarding those 

particular items? 

A. Yes, I did. 

Q. And -- 

MS. CALLAIS:  Your Honor, may I have permission to 

approach?  

THE COURT:  You may.
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BY MS. CALLAIS:

Q. And, Dr. Rodden, these are already in evidence pursuant to 

stipulation.  

MS. CALLAIS:  These are just Dr. Rodden's reports.  

BY MS. CALLAIS:

Q. I can hand you a copy, or are you fine with what you 

already have?

A. These are copies.

Q. So, Dr. Rodden, I've just handed you what have been marked 

in this case as Exhibit 95, which is the August 17th, 2016, 

revised expert report of Jonathan Rodden; Exhibit 96, which is 

the August 29th, 2016, expert reply report of Jonathan Rodden; 

Exhibit 97, which is the May 26th, 2017, second expert report 

of Jonathan Rodden; and Exhibit 98, which is the July 14th, 

2017, second expert reply report of Dr. Jonathan Rodden. 

You had a moment to look over those? 

A. Yes. 

Q. And the opinions that you formed in this case, are they 

contained in those reports? 

A. Yes, they are. 

Q. And the exhibits that you've just looked at, those are the 

reports that you prepared for this case? 

A. Yes. 

Q. Dr. Rodden, could you just please describe your academic 

background for the Court.  
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A. Yes.  I received my undergraduate education at the 

University of Michigan, received a degree in political science.  

I was then a Fulbright scholar at the University of Leipzig in 

Germany.  After that, I went to graduate school and received a 

PhD at Yale University, and then after finishing the PhD, I 

started at the Massachusetts Institute of Technology as an 

assistant professor.  

After a few years, I became an associate professor and 

became -- took on the title of the Ford associate professor of 

political science at MIT.  I then received tenure at MIT and 

shortly after that, became a fellow at the Center for Advanced 

Study in the Behavioral Sciences, which is at Stanford 

University.  

And then during that year, I received a job offer at 

Stanford University, so then I moved to Stanford as a tenured 

professor and then became a full professor in 2012.  And was, 

at that time, also appointed as a senior fellow at the Hoover 

Institution. 

Q. And just a few follow-up questions, Dr. Rodden.  

When you were at Yale, what was your program of study?  

What did you receive your PhD in? 

A. In political science. 

Q. And in the course of your studies at Yale, did you also 

study statistics? 

A. Yes.  It was part of the graduate training in the political 
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science PhD program at Yale, as is the case at Stanford and 

many of the other PhD programs.  It's part of the standard 

education, and I had a number of courses in statistics and 

quantitative analysis. 

Q. And you mentioned that you're a full professor at Stanford.  

What is a full professor? 

A. Just the standard progression in academia is to go from 

being an assistant professor to an associate professor, then 

there is a moment at which one, at most universities, becomes 

an associate professor with tenure, and then the highest rank 

you can achieve is full professor. 

Q. And so you are at the highest rank of professor that you 

can achieve at Stanford, as far as you know?  

A. Yes. 

Q. And you also mentioned that you were a senior fellow at the 

Hoover Institution, Dr. Rodden? 

A. Yes. 

Q. What is that? 

A. It is a policy-oriented research institute that contains a 

small number of senior researchers in the fields of economics, 

political science, and some historians.  It is a -- we also 

have some senior fellows who are very distinguished who served 

in government and in the military. 

Q. And are you, in fact, the youngest person to be a senior 

fellow in the Hoover Institution? 
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A. It is a top-heavy institution and I have -- I am the 

youngest person -- the youngest senior fellow at the 

institution, yes. 

Q. And is that an honor within your profession, to be asked to 

serve as a member of that institution? 

A. I certainly consider it to be, yes. 

Q. Dr. Rodden, can you tell me a little bit about the 

coursework that you teach at Stanford? 

A. Yes.  I teach a number of courses ranging from broad 

introductory courses in political science for a large lecture 

hall full of undergraduates to some more specialized courses.  

And in recent years, I've spent a lot of my time 

teaching some specialized courses in the area of spatial data 

analysis.  I teach a -- both a graduate and undergraduate 

versions of courses that focus on geography, GIS, or geographic 

information systems, and the study and the use of geospatial 

data for answering a broad set of questions. 

Many of those questions are in political science and 

many of them have to do with voting, but I also work at 

Stanford.  It's a very cross-disciplined kind of university, 

and I've been making connections with a lot of both economists, 

some people at the law school, and especially in the medical 

school recently doing a lot of research using geospatial data.  

And my students tend to come not only from political science 

but a set of other fields as well. 
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Q. And in the coursework that you teach, particularly the 

coursework focusing on geospatial analysis, do you also use 

applied statistics in that coursework or teach applied 

statistics? 

A. Yes, it's a large part of what we do in those courses.

Q. And when you say "geospatial analysis," what -- could you 

just give a little bit of a description for the -- to the Court 

as to what that is.  

A. Yes.  Much of what we're interested in political science 

and the social sciences more generally involves processes that 

take place in geographic space.  And it's often an important 

part of what we're trying to explain.  So I think the 

importance of geography when we're talking about redistricting 

is quite obvious.  

But even when we're talking about voting behavior, it 

is clear that people are arranged spatially within cities, 

within regions and within rural areas in ways that are very 

correlated with and predicated -- and predictive of the 

behavior that we observe.  And so when we can get data that 

places people in space, sometimes at the level of census tracks 

or census blocks and ideally at the residential address, at the 

household, and we have that information, we can incorporate it 

into our analysis in ways that allow us to learn a lot more 

about the way the world works.  And so this is something that 

has a long pedigree in the social sciences but has really been 
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an area of emphasis for a lot of scholars in recent years 

because the availability of data is so much better now than it 

used to be.  

Q. And speaking of data -- 

A. Certainly.

Q. Speaking of data, Dr. Rodden, what sort of data sets do you 

work with in the coursework that you teach? 

A. A broad range of data sets.  Earlier in my career, I did 

more with cross-country data sets.  I've done a lot of work 

with county-level data sets in the United States and other 

countries, state-level data.  Recently, I've focused much more 

on disaggregate data, so data that is at lower levels of 

geographic aggregation in the United States.  

Used a lot of census data and try to create marriages 

between the census data and other data of interest, in 

particular, political data, precinct-level political data.  And 

increasingly, when we have the availability of voter files and 

these voter files have addresses on them, we are able to 

geocode all of those addresses, meaning we can get XY 

coordinates for everyone's address, place them on a map, and 

learn a lot of interesting things about -- about political 

behavior from those data sets. 

Q. And where do your data sets typically come from? 

A. Many of the data sets come from government agencies.  I 

rely heavily on data produced by the United States Census 
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Department, both the decennial census and the American 

Community Survey.  I use similar census products from other 

countries, several other countries, including Canada.  I do 

some work in Europe on the European Union.  I use a lot of -- 

make a lot of use of Eurostat data.  

But there are really a wide range of sources.  It all 

depends on the question I'm trying to address. 

Q. And, Dr. Rodden, have you ever published any papers in 

peer-reviewed journals? 

A. Yes. 

Q. About how many? 

A. Somewhere between 20 and 25. 

Q. And can you just provide the Court with an overview of the 

journals that you've published in.  

A. The work is spread around across quite a few journals, but 

the focus for me mostly is on what we consider to be the 

flagship top journals in political science, so those are the 

"American Journal of Political Science," the "American 

Political Science Review," a journal called "The Journal of 

Politics."  

But I've also published in exhibition journals, a 

journal called the "American Economic Review, Papers and 

Proceedings."  I have also published in law journals, including 

the "Virginia Law Review" and the "Election Law Journal."  I 

have recently started a large project involving a number of 
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medical researchers, and the first paper to emerge from that 

project was published in one of the top medical journals.  It's 

called "The Annals of Internal Medicine." 

Q. And, Dr. Rodden, the papers that you've published in these 

journals, have they involved statistical analysis? 

A. Yes.  Virtually all of them. 

Q. Dr. Rodden, have you ever received any awards for your 

publications? 

A. Yes.  There was an award for the best paper in political 

economy for a paper that was published in 2016 in the "American 

Journal of Political Science."  There was an award associated 

with the paper that was published recently in the "Election Law 

Journal."  That was an award that was bestowed by Common Cause, 

and that was a paper that focused on the identification -- 

quantitative identification of partisan gerrymandering.  And 

that paper has been cited extensively by both sides in the Gill 

versus Whitford case that's currently being considered. 

Q. Dr. Rodden, when you say "quantitative identification," 

what do you mean by that? 

A. By quantitative identification?  

Q. I think that's the term you just used when you were 

describing your paper that's been cited in Gill versus -- 

A. Oh, I'm sorry, yes, that particular paper.  

It was a paper in which we -- my coauthor and I were 

attempting to understand the difference between political 
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geography and intentional partisan gerrymandering as a cause of 

outcomes in the transformation of votes to seats in different 

places.  We were trying to identify using quantitative data, in 

this case, simulations based on precinct-level election 

results.  We were trying to identify when is a particular 

result being driven by partisan gerrymandering and under what 

conditions might we understand that result as being driven by 

the geographic sorting of Democrats and Republicans into 

neighborhoods.  

So we were using quantitative techniques to identify 

the difference between those things. 

Q. And all of the papers that you just mentioned that you'd 

received awards for, Dr. Rodden, have they also involved 

statistical analyses? 

A. Yes. 

Q. Have you received any other honors or awards, Dr. Rodden? 

A. I mentioned the Fulbright scholarship, and then also, I was 

named a fellow at the Center for Advanced Study in the 

Behavioral Sciences.  I've also received a number of grants 

from institutions like the National Science Foundation and the 

Hewlett Foundation and the Sloan Foundation among others. 

Q. Have you ever been certified as an expert in a court case 

before? 

A. Yes. 

Q. And what types of cases were you certified as an expert in?  
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Just generally, what did they address? 

A. I already mentioned gerrymandering.  There was -- there's 

been some -- there have been some focus on gerrymandering and 

redistricting.  But the Voting Rights Act has been a part of 

all of the cases.  That's probably the common theme.  

There was a case in Florida that was about 

redistricting, but a lot of it also had to do with the Voting 

Rights Act.  There was a case involving the 

Ferguson-Florrissant School District which was about the Voting 

Rights Act.  It was a vote dilution case.  And there was a case 

in Virginia that was also focused on the Voting Rights Act. 

Q. And, Dr. Rodden, have you served as an expert on behalf of 

both plaintiffs and defendants in these cases? 

A. Yes, I have. 

Q. And in the cases that you just discussed, did you -- did 

you utilize statistical analyses in your reports in those 

cases? 

A. Yes, I did.  I used many of the same techniques that I used 

in this report. 

Q. Dr. Rodden, how would you describe your area of expertise? 

A. I would describe it as spatial data science.  Obviously, 

political science is another category that I would use.

MS. CALLAIS:  Your Honor, at this time we would move 

to certify Dr. Rodden as an expert in political science and 

statistical analyses with an emphasis in geospatial analysis.  
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THE COURT:  I don't certify experts.  If they have an 

objection to it, to a question, they'll raise it at the time 

the question's asked.  Okay?  

MS. CALLAIS:  Okay. 

BY MS. CALLAIS:

Q. Dr. Rodden, at a high level, what were your conclusions in 

this case? 

A. As I mentioned -- 

MR. AHLER:  Objection, Your Honor.  We do have an 

objection on one area.  I don't believe the qualifications have 

been established on the third topic he mentioned, which was the 

mailability analysis, which has to do with whether 

individuals -- particular addresses can receive mail at their 

home address.  He said he was in -- his expertise was in 

spatial data science, and we would request the opportunity to 

conduct voir dire on that topic.  

THE COURT:  When she gets to that area, raise it then.  

Okay?  

MR. AHLER:  Okay.  Well, she asked for his general 

opinions, so I wasn't sure if he was going to -- 

THE COURT:  Are you asking for opinion in those areas, 

that area?  

MS. CALLAIS:  Just asking at a high level what his 

conclusions were in this case.  So I imagine he will touch on 

that. 
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THE COURT:  Okay.  You want to do your voir dire now?  

MR. AHLER:  Yes. 

THE COURT:  All right.

VOIR DIRE EXAMINATION

BY MR. AHLER:  

Q. Good afternoon, Dr. Rodden.  It's good to see you again.  

A. Good afternoon. 

Q. When you mentioned the third topic that you were asked to 

opine about in that case, you mentioned mailability; is that 

right? 

A. Yes. 

Q. And what that opinion concerned was whether particular 

addresses in Arizona can receive mail at their home address? 

A. Yes.  I used the voter file that was provided to me and 

tried to assess whether those addresses were able to send 

outgoing mail.  The technique that I chose to examine that was 

by obtaining data from the United States Postal Service on the 

deliverability of mail under the presumption that it is very 

unlikely that a place that could not receive mail would, in 

fact, be able to send it from the home address. 

Q. And this case is the first time you have tried to quantify 

the number of people who lacked access to residential mail 

service? 

A. Yes. 

Q. You have not published any scholarship relating to home 
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mail delivery? 

A. No, I don't believe I have. 

Q. Or any scholarship relating to mail delivery in general? 

A. No. 

Q. You haven't taught any classes on the topic of mail 

delivery? 

A. I don't know of any classes that are taught on that topic 

at universities. 

Q. You haven't made any presentations on mail delivery? 

A. No. 

Q. None of your previous work as an expert witness has related 

to the issue of mail delivery? 

A. No. 

Q. Have you ever worked for a public mail carrier? 

A. No. 

Q. Have you ever worked for a private mail carrier? 

A. No. 

Q. And in preparing your reports in this case, did you speak 

to anyone employed by a public mail carrier? 

A. No. 

Q. How about a private mail carrier? 

A. No. 

Q. And to conduct your analysis on mailability, you were 

provided data by a company called Infogroup? 

A. Yes. 
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Q. And the terminology used for this data is delivery point 

verification? 

A. That's correct. 

Q. And the acronym shorthand is DPV? 

A. Yes. 

Q. And have you ever used this type of data before in any of 

your academic work? 

A. I've been involved in sending -- sending mailers and I've 

worked with people who have sent mailers, so I'm aware of the 

importance of obtaining accurate information about whether 

addresses can be reached.  I'm just broadly aware of the suite 

of post office products and options for assessing that.  So I 

view this as something like any other source of government data 

that I would use in my analysis. 

Q. Okay.  But my question was, have you ever used DPV data 

before in any of your academic work? 

A. I don't believe I have. 

Q. Have you ever used DPV data before in any of your work as 

an expert witness? 

A. No. 

Q. And again, the company that provided you this data on DPV 

was called Infogroup? 

A. Yes. 

Q. And prior to this case, you had never worked with Infogroup 

before? 
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A. No.

MR. AHLER:  Your Honor, based on his testimony, I 

wouldn't question that Dr. Rodden has some impressive 

credentials, but they're just not in the area of mail service.  

So he should be excluded from opining on that topic.  

THE COURT:  Okay.  Your response?  

MS. CALLAIS:  We'd like an opportunity for redirect, 

or to question Dr. Rodden further. 

THE COURT:  Okay.  You may proceed. 

VOIR DIRE EXAMINATION  

BY MS. CALLAIS:

Q. Dr. Rodden, you mentioned that you, in your work as an 

academic, in your geospatial analysis work, you work with large 

data sets.  Can you just describe the different data sets that 

you work on for the Court, work with for the Court? 

A. Yes.  I was describing earlier, increasingly, the work I do 

now involves large administrative data sets.  And so what I 

mean by that are we get often millions of observations about 

some population.  And sometimes as a political scientist, I'm 

especially interested in the voter files, so we get voter files 

with addresses on those, and we append various information at 

the level of the household, at the level of the individual.  

I have worked with data that are related to -- that 

are related to things like consumer data, so what kinds of 

magazines people receive.  Sometimes I've worked with data sets 
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that have that information appended.  I've worked with data 

sets that have information appended, of course, about electoral 

turnout.  And I'm currently working on a large project while 

we're using historical individual-level data, where we append 

all sorts of information from the individual level from 

historical censuses.  So I'm very familiar with lots of 

different individual-level administrative data sources.  

I'm, for instance, currently working on a project with 

medical researchers exploring sources of mortality, so we 

append individual-level data about mortality to voter files and 

follow people over time and look at their exposure to some 

various things and to see whether it affects mortality.  

Q. So would it be correct to say, Dr. Rodden, that you've 

worked with a large array of data sets that have come from 

various agencies, including government agencies? 

A. Yes.  Most of them are government agencies. 

Q. You mentioned census data, Dr. Rodden.  Have you ever 

worked for the census? 

A. No, I have not. 

Q. Have you ever gone door to door and asked people questions 

for the census? 

A. No, I have not. 

Q. But you're still able to work with the census data, aren't 

you, Dr. Rodden? 

A. Yes.  I trust that the United States Census Department -- 
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I've come to trust the United States Census Department as a 

reliable source of information. 

Q. And you're able to look at that data and use it as part of 

your analyses in your academics -- in the academic context? 

A. Yes. 

Q. And you're able to apply that same expertise in working 

with the data on mortality that you just mentioned; is that 

right? 

A. Yes. 

Q. Dr. Rodden, you spoke with opposing counsel of this being 

the first time you had worked with Infogroup.  What sort of 

steps did you take to gain an understanding of the reliability 

of the information provided to you from Infogroup? 

A. Yes.  I'm fortunate to have already done some work with 

mail, and I happen to have a graduate student who's also done a 

lot of work in this area.  In fact, his -- in his prior life 

before coming to Stanford to pursue a PhD, this is someone who 

worked for a firm called Catalyst, which deals with really 

large data sets.  And in his -- in his work with Catalyst, he 

had experience with Infogroup as a source of information on 

mailability.  

And I came to understand that this was -- this was a 

group that many others rely upon and was then able to follow up 

and learn about -- more about what this firm does.  I was able 

to satisfy myself that it was a reputable firm, but I also came 
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to understand that the post -- the postal service only allows 

certain firms that have gone through a licensing process to get 

access to the data.  So in many respects, these firms are 

interchangeable.  They are all simply running the -- running 

the postal -- postal department's software. 

Q. And, Dr. Rodden, can you just sort of describe -- you've 

mentioned that Infogroup is -- the postal service only licenses 

with particular companies.  Are you able to gain information 

about delivery point verification, DPV, analysis or DPV 

information directly from the United States Postal Service? 

A. No.  If I could do that, I certainly would have chosen that 

route, but they only allow the data to be provided via their 

licensees. 

Q. So it's your understanding that the census information that 

is -- I think you called it a suite of codes that the United 

States Postal Service has that they then give to a licensee, 

then you can obtain that information from them? 

A. Yes.  In my view, this is as if the census department 

decided that it would not allow me to go directly on to census 

FactFinder and download the data that I needed, but it forced 

me to go through some third party who would then pass that data 

along to me.  I would find that to be unfortunate if that was 

to happen to census data, but evidently, this is how the postal 

service operates. 

Q. And, Dr. Rodden, in your experience, you said that this was 
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similar to types of data that you had worked on.  Can you just 

explain to the Court the similarities between the DPV data that 

you utilized for your mailability analysis and the data that 

you work on -- work with in your academic context? 

A. Yes.  Quite simply, it's a large administrative data set to 

which a code produced by a government agency was appended and 

there was a matching process that allowed us to -- allowed me 

to add this bit of information to all the individuals in the 

data set.  So it's very similar to what I do on a day-to-day 

basis. 

THE COURT:  I mean, is this data just basically who 

can get and receive mail?  

THE WITNESS:  Yes. 

THE COURT:  Okay.  Any other questions?  

MS. CALLAIS:  I was just actually going to follow up, 

Your Honor, and ask him to explain specifically what DPV codes 

are.  But I think he's essentially -- 

THE COURT:  Okay.  

MS. CALLAIS:  -- answered that. 

THE COURT:  All right.  Defense has objected pursuant 

to Rule 702 as to the qualifications of the expert and 

apparently to the underlying data.  

This is basically, as I understand it, a statistical 

analysis which this expert's done many times, and the data is 

basically simply information gathered from the post office as 

Case 2:16-cv-01065-DLR   Document 378   Filed 10/05/17   Page 122 of 229  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1261 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JONATHAN ANDREW RODDEN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

378

to who can receive and send mail.  It's no more complicated 

than that.  

I find that the witness is qualified by his knowledge, 

skill, and experience, training and education to testify about 

his statistical analysis on that very simple data.  The 

objection is overruled.  

You may proceed.

DIRECT EXAMINATION (Continued) 

BY MS. CALLAIS:

Q. Dr. Rodden, could you just explain to the Court at a high 

level what your conclusions were in this suit.  

A. Yes.  I mentioned three areas of analysis.  The first one 

was on racial disparities and out-of-precinct voting.  So I was 

able to determine through a couple of different techniques that 

the rates of out-of-precinct voting were substantially higher 

for minorities, by which I mean African-Americans, Hispanics, 

and Native Americans, than they were for white registered 

voters in Virginia -- I mean, I'm sorry, in Arizona. 

And I was also able to learn some things about the -- 

about various correlates of out-of-precinct voting, and I 

learned that places that are densely populated that have a lot 

of renters and where people move frequently, tend to have 

higher rates of out-of-precinct voting.  

I also explored a number of factors related to 

election administration and found that confusing polling place 
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locations relative to people's addresses was an important part 

of the story.  

And then on the third question that we were just 

discussing on the deliverability of mail, I found very 

substantial differences in the ability of individuals to send 

and receive mail across racial groups.  In particular, found 

that Native Americans in rural counties are far less likely to 

have access to mail service than are other groups. 

Q. So, Dr. Rodden, in -- just breaking that down a little bit, 

in the course of conducting your analysis on provisional voting 

or out-of-precinct provisional voting, did you perform a 

comparative analysis of Arizona's casting of provisional 

ballots and out-of-precinct provisional ballots versus other 

states? 

A. I did.  There was some information on that in both my 

initial report and in my second report.  The initial report was 

a bit more extensive.  And these are data that come from the 

Election Assistance Commission.  They are based on surveys of 

state election administrators.  

Data are assembled actually at the county level on 

various -- various aspects of election administration.  One of 

those is provisional ballots, and the provisional ballots are 

broken down by type.  Out-of-precinct ballots are one of those 

types.  And so I simply explored the rate at which 

out-of-precinct ballots are cast in Arizona relative to other 
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states.  

And then right at the time that my second rebuttal 

report was being written, the 2016 EIC report came out, which 

allowed me to then provide follow-up analysis of that election. 

Q. And, Dr. Rodden, generally, just generally, what did you 

conclude about the rate at which out-of-precinct original 

ballots were cast in Arizona versus in other states in your 

first report prior to 2016? 

A. Yes.  In the first report, it was clear that Arizona was 

far and away the leader of all states in out-of-precinct 

ballots.  And that finding was true whether I examined 

out-of-precinct ballots as a share of all in-person votes or 

whether it was as a share of all registered voters or votes 

cast.  It really didn't matter what the -- what the denominator 

was because, in fact, the raw number was much higher in Arizona 

than in any other state, including states that are much larger 

like Texas and New York. 

Q. And, Dr. Rodden, just to follow up on something that you 

just said, you mentioned that in the first report, one of the 

ways you looked at out-of-precinct original ballots was as a 

factor of the individuals who voted in person.  Why did you 

choose to use in-person voting as your denominator in that 

analysis? 

A. Yes.  Since I was first asked to work on this case, that 

was the -- that was the denominator that made sense to me.  And 
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it never occurred to me -- I didn't think it made much sense to 

look at any other denominator.  I was trying to understand 

burdens associated with a particular electoral practice, and I 

wanted to look at the universe of people who were utilizing 

that electoral practice, looking at in-person voters and trying 

to understand which of those in-person voters were making the 

mistake of casting an out-of-precinct ballot.  

And I wanted to understand that on Election Day, when 

people go to vote, what percentage of those people are casting 

an out-of-precinct ballot because it's not possible to cast an 

out-of-precinct ballot if you're voting early. 

Q. And, Dr. Rodden, you mentioned that you also looked at the 

out-of-precinct votes that were cast in 2016.  Did Arizona 

remain a leader in the number of out-of-precinct votes that 

were cast in 2016? 

A. In the raw number, I believe it was edged out by Texas by a 

small amount.  But Texas, of course, is a much larger state, so 

when we look at the rate of out-of-precinct voting, yes, 

Arizona is still -- is still substantially higher than any 

other state. 

Q. And have you had an opportunity to review the expert report 

of Dr. Thornton? 

A. Yes. 

Q. And do you remember some mention by Dr. Thornton that the 

actual numbers in her first report, that the actual rate of 
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out-of-precinct voting was insignificant when it was looked at 

across the whole of voters in Arizona?  Do you remember some -- 

A. I remember something to that effect, yes. 

Q. Dr. Rodden, why are the raw numbers significant here that 

you mentioned earlier? 

A. Well, I think there are several ways to think about it.  We 

can just look at the raw numbers and decide whether, in a 

democracy, we think it's a good idea to have that many people 

disenfranchised through no fault of their own as a kind of 

philosophical question we can ask ourselves.  

But I think it's also nice to kind of get some 

empirical grounding on what these numbers mean.  And one way to 

think about that was suggested, in fact, by Dr. Thornton, who 

suggested that the way to really get a handle on this is to 

think about close elections and whether the number of 

out-of-precinct votes could determine the result of a close 

election.  

So I just started looking at some recent elections and 

was frankly surprised at how easy it was to find cases in which 

the number of out-of-precinct ballots was larger than the 

margin of victory for the winning candidate, and then I 

discovered that these cases have involved rancorous lawsuits.  

So I think by that, by that standard, it's a substantial 

number.  And we think about how close Arizona elections 

statewide are becoming and we think about what happened in 
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Florida in 2000, it seems entirely possible to me that while 

the number of out-of-precinct ballots is declining over time, 

it could still become a very important issue in the near 

future.

MS. CALLAIS:  And, Heather, could you just pull up 

Exhibit 98?  Go to Page 28 and 29. 

BY MS. CALLAIS:

Q. If you could just -- Dr. Rodden, if I could just direct you 

to the last paragraph on that page, where it says, "In the 2014 

general election."  And the very first -- the very first 

sentence of the next page, 29.  

Is this the discussion in your report, Dr. Rodden, of 

a 2014 congressional district race? 

A. Yes. 

Q. And how many -- how many provisional votes were at issue in 

that race? 

A. There were 257 out-of-precinct votes in that district. 

Q. Is it your understanding, Dr. Rodden, that 257 

out-of-precinct votes could have decided this race either way? 

A. Yes.  It was a -- the margin of victory, I believe, was 167 

votes.

MS. CALLAIS:  And, Heather, if you can just go to the 

paragraph above. 

BY MS. CALLAIS:

Q. And, Dr. Rodden, is this a discussion you included of a 
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primary race in Congressional District 5 in 2016? 

A. Yes. 

Q. And how many votes was that primary decided by? 

A. Nine votes. 

Q. Dr. Rodden, were more than nine provisional ballots, 

out-of-precinct provisional ballots cast in the state of 

Arizona in 2016 in the general election? 

A. Yes.  And also in this particular congressional district.

MS. CALLAIS:  Go ahead and pull it off the screen. 

BY MS. CALLAIS:

Q. Dr. Rodden, I'd like to shift gears a little bit and talk 

about specifically the disparities that you found with respect 

to out-of-precinct provisional voting.  

Could you just give the Court an understanding of the 

different techniques you used to evaluate racial disparities in 

the out-of-precinct context? 

A. Yes.  I used two techniques.  One involved individual-level 

analysis.  I should be clear that while the individuals were 

the basis of that analysis, there was also some information 

that came from the neighborhood in which they live.  So there 

were individual-level estimates that came from people's 

surnames, combined with information about the racial 

composition of their neighborhood.  That was the first 

approach, that I refer to as the individual-level approach.  

One might also refer to it as a surname approach, but I want to 
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be clear that it's based on more than just surnames. 

And the other approach was the approach called 

ecological inference, where I relied exclusively on aggregate 

data.  And by aggregate data, I mean data on out-of-precinct 

votes and race that were aggregate at the level of precincts.  

So it's a different data source at a different level of 

analysis.  And we -- I used ecological inference, which is a 

way of trying to estimate the individual level rates of 

out-of-precinct voting from the aggregate data.  

In my estimation, and I think the estimation of any 

social scientist working in this area, individual-level data 

are better than aggregate data.  If we have individual-level 

data, we want to use those.  And so I focus in the body of the 

report on the individual-level data, but for purposes of 

robustness check and also because it has such a long pedigree 

in voting rights cases, I also include the ecological inference 

estimates in the -- using the aggregate data in the appendix. 

Q. And just to make sure that it's clear, Dr. Rodden, why did 

you have to estimate race in this case? 

A. There are some states in which self-identified race is on 

the voter file and we have a very good self-identified measure 

of race at the individual level.  Arizona is not one of those 

states.  In fact, most states do not collect that information.  

So given that that is the case, we have to estimate 

these relationships through some technique.  In this case, I'm 
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very fortunate that we had individual-level data on 

out-of-precinct voting.  And we have individual-level data on 

the address of every individual, which allows us to put them in 

their census neighborhood.  We also have individual-level data 

on surnames.  This puts me in a very good position to make full 

use of the individual-level data.  

Now, there are a number of other voting rights cases, 

and I've been involved in some, where we don't have that 

individual-level data.  In those cases, we still need to make 

some estimates about political behavior of individuals, but we 

don't have the individual-level data.  In those cases, we have 

no choice but to use a technique like ecological inference 

using aggregate data.  

Now, there are some other approaches to aggregate 

data, but courts have come to rely quite strongly on ecological 

inference.  But there has been a change taking place in the 

courts.  There's been a move towards the use of 

individual-level data when such data are available, and there 

are very good reasons for that because it's a much more 

reliable approach. 

Q. And, Dr. Rodden, the individual-level analysis that you 

utilized in this case, have you utilized that in other cases? 

A. Yes.  I used that approach in Virginia. 

Q. And is it your understanding that this type of analysis has 

been accepted by courts before in the voting rights context? 
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MR. AHLER:  Objection.  Foundation. 

THE COURT:  Lay some foundation.

BY MS. CALLAIS:  

Q. So, Dr. Rodden, in the course of your work as an expert, 

have you familiarized yourself with the various techniques, 

statistical techniques and analyses that courts accept from 

experts? 

A. Yes, and also in my teaching. 

Q. And is it your understanding that the technique that you 

used in this case, an individual-level analysis based on 

surname and census data, is a technique that's been accepted by 

courts in voting rights cases? 

MR. AHLER:  Objection.  Foundation is still lacking.  

THE COURT:  What's lacking?  

MR. AHLER:  She's asking specifically about whether 

this specific technique has been accepted by courts, but her 

question just went to generalized knowledge of what courts have 

accepted.  

THE COURT:  Okay.  Lay some more foundation as to 

which specific technique. 

BY MS. CALLAIS:

Q. Dr. Rodden, in the course of your work as both an expert 

witness and an academic, have you familiarized yourself with 

whether or not individual-level analysis, the particular 

technique that you used in this case, has been utilized in 
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other court cases and accepted by courts? 

A. Yes.  The surname-based approach has a rather long pedigree 

in voting rights cases.  There have been a number of voting 

rights cases that relied exclusively on surname analysis to 

examine Hispanics in particular.  And this has expanded, and 

more recently, there are cases in which this approach that 

combines the surname approach and strengthens it by using the 

underlying neighborhood-level census aggregates, that approach 

has been -- has been gaining support and has been used in other 

cases.

Q. And this approach that you mentioned, the one that uses 

surnames and the one that uses underlying geographic 

information that strengthens those surnames, that's the 

approach you used in this case? 

A. Yes. 

Q. So can you explain in a bit more detail, Dr. Rodden, how 

the individual-level analysis that you used here works? 

A. Yes.  So as I was beginning to explain a moment ago, we 

have on the voter file everyone's surname and we have an 

address, and so that address can then be run through a 

geocoder.  And so what that means is there's a large data set 

that with a high degree of accuracy takes those addresses and 

transforms those into coordinates, geographic coordinates.  

The next step is not just to have those coordinates 

but to place those coordinates within census block groups, 
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census tracks, so that they can then import information about 

the racial characteristics of the individual's neighborhood.  

So that's what's happening with the address information; it's 

being used to bring in some geographic information about 

neighborhoods.  

The surnames are also being linked to census -- a 

census list that tells us how prevalent is a particular surname 

among a particular racial group, and so this is -- this is, 

again, a list that comes from the census.  When people fill out 

the census and they -- and they identify themselves as a 

particular group, the census has made that list available to 

researchers, so that we know what percentage of the population 

with a name like "Ruiz" is Hispanic, and it's -- in that case, 

it's a high percentage.  

So then if we find an individual with that name, we 

have some prior -- we have some sense of what the probability 

is that that person is Hispanic, but we can do better than 

that, because we also know what type of neighborhood that 

person lives in.  If that person lives in a neighborhood that 

is overwhelmingly Hispanic, then we have more confidence that 

that person is, in fact, Hispanic.  

So we take that initial probability that comes from 

the surname and then we combine it with the information about 

their neighborhood and we get a strengthened estimate of that 

individual.  
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Now, I've also done -- we can also use some additional 

variables.  We also know that there is a relatively strong link 

between race and partisanship, so when we have on the voter 

file the person's party ID, we can also use that information to 

update further.  That gives us a little bit more information.

And then finally, we also have age on the voter file.  

And age is also correlated with partisanship, and so we are 

able to update the estimate a little bit better with the age 

information.  

But I would like to stress that the results are really 

driven primarily by the surname and the geography of the 

neighborhood.  When we add the partisan information and the age 

information, the estimates change only very slightly.  

Q. Dr. Rodden, do you use any particular type of algorithm to 

develop the probabilities for race that you mentioned? 

A. So this is something that I've been working on for a while, 

and I have used -- written some of my own routines to do these 

things, so kind of written some of my own code.  And it's a 

labor-intensive, kind of cumbersome process.  

I was very fortunate that some -- a scholar who I know 

very well and respect, Kosuke Imai, at Princeton University -- 

(Reporter clarification.)

THE WITNESS:  Yes, it's a Japanese name.  It's 

K-U-S-U-K-E [sic] is the first name.  Imai, I-M-I -- I'm sorry, 

I-M-A-I is the last name.  
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THE COURT:  Dr. Rodden, can I get you to pause between 

each sentence to give her a chance to catch up with you?  

THE WITNESS:  Sure.  Thank you.  

So -- 

BY MS. CALLAIS:

Q. Your students, Dr. Rodden, must have a very tough time 

taking notes.  

A. I get excited when we're talking about data and analytical 

techniques.  Please accept my apologies. 

So this is something that made my life easier and made 

the lives of other researchers easier, because it created some 

nice reproducible code in a software package that allows me to 

write a few lines of code that bring in the census data, so 

that reaches into the census -- what's called an API.  It's a 

website where you can bring in the census data that you specify 

and not bring in all the variables in all of the states that 

you don't want.  

You can bring in just the data that you want.  You can 

bring in the surnames you need.  You can clean the name file so 

that when you have things like hyphens in places where they 

don't belong or you have -- you can standardize the last name 

so that the capital letters are all correct.  These are all 

things that I used to struggle with to do myself, but then this 

algorithm has been created that does these things in a 

transparent way. 

Case 2:16-cv-01065-DLR   Document 378   Filed 10/05/17   Page 136 of 229  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1275 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JONATHAN ANDREW RODDEN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

392

So I used this algorithm to conduct this analysis, and 

one of the things that is especially attractive about that is 

when I used that algorithm, I can simply provide the code to 

Dr. Thornton or anyone else, or in most cases in my world, a 

journal editor, who would then make that code a part of the 

paper.  So when I publish a paper, I publish code that allows 

other researchers to reproduce my results, and this algorithm 

is a very efficient way to achieve that so that other 

researchers can use the same algorithm.  

Q. And have you utilized this algorithm in the course of your 

academic work? 

A. Yes. 

Q. And what steps have you taken or did you take to assure 

yourself that the algorithm you were using is reliable? 

A. Well, first of all, I've -- I know the individuals who 

generated this approach and have been in touch with them about 

it.  I understand very well what is -- how it works and have a 

lot of respect for them.  It's also been vetted.  It is 

something that other academics use, not just political 

scientists.  

This is an algorithm that is also now being used 

widely among medical researchers, and I think it would be 

useful for me to point out that this approach originated in 

medical research.  There are a variety of questions where -- 

medical researchers have large administrative data sets they 
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get from hospitals about things like illness and mortality, and 

they want to know the race of the individuals in the data set, 

but in these medical records, race is very rarely present.  

So this is now the technology that is used in many of 

these studies, and I'm involved in one of them.  This is how we 

can get the best possible estimates of race for individuals. 

Q. Dr. Rodden, I just want to talk to you for a moment about 

error and error rates.  

Do you remember Dr. Thornton raising a concern in her 

report about error rates? 

A. I do.  

Q. And how have you addressed error rates in your 

individual-level analysis? 

A. Well, I tried to be as clear as possible about that, but I 

think there is perhaps some confusion that I should clear up 

about what we mean by "error" and what we mean by an "error 

rate."  

When a social scientist produces a quantitative 

analysis, there are a variety of ways in which we talk about 

error.  There are different types of error that we need to 

account for. 

When I take a sample of a population or when the 

census department takes a sample of a population, we know that 

there is some -- what we call sampling error associated with 

what we're doing and, as a responsible researcher, we'll want 
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to report on the size of that sampling error.  

When we are -- when we are taking a -- when we are 

estimating a model, a statistical model, often there will be 

uncertainty associated with the estimates in that model.  And 

so that is the case with my ecological inference analysis. 

And in that case, also, we want to report the error 

associated with that statistical model with the estimation that 

we're making.  But I don't think either of those is what 

Dr. Thornton is referring to in this case.  

In the individual-level analysis, it seems relatively 

clear to me that she is referring to measurement error.  And 

what we mean by measurement error is that when we collect data, 

we always do so with error.  When we try to measure a social 

science concept, we often have error.  It's something we can't 

avoid.  

So, for instance, when the census department goes and 

enumerates individuals, sometimes those people are not home.  

Some people are homeless and the enumerators miss them.  Some 

people lie about their income or other things.  When we take a 

survey, people often say things that aren't entirely true.  

So there's always measurement error in the social 

sciences.  It's something we can't escape.  And unfortunately, 

we can't always fully quantify the size of that error because 

we don't know if someone might be lying.  We have no way of 

really knowing that.  
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So that's something we always have to contend with, 

and I believe she's referring to the fact that there is 

measurement error associated with these individual-level race 

estimates in this case.  I am measuring individuals' race with 

some error.  

So I've tried to deal with that in a number of ways 

and this technique, in fact, deals with that in ways that I 

tried to be very clear about.  So when we develop these race 

estimates, we don't classify individuals as a one or a zero.  

Meaning one, the person is Hispanic; zero, the person is not 

Hispanic.  What I'm developing is a probability based on all 

the information I just described.  

It would be great if the probabilities were always 

very close to one and very close to zero.  And in many cases 

they are.  But there are some individuals who are -- who have 

names that are not especially racially unique in the census, 

names like Smith and Wilson.  And there are individuals who 

live in neighborhoods that are racially heterogeneous.  And so 

the information we have is not as complete as we would like it 

to be.  

So in those cases, we might have an individual whose 

probability of being African-American -- and really, this is a 

problem that is quite focused on African-Americans -- we end up 

with an individual whose probability is closer to .5.  And so 

that is something that is, I think, one of the features of this 
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approach.  It's not a problem with the approach.  It's actually 

one of the great things about it, is that person is not given a 

one or a zero, they're given something that reflects the 

uncertainty associated with the estimate. 

So we are able to build that uncertainty into the 

approach and then examine racial disparities knowing that we 

have potentially undermined our ability to tell the difference 

in the behavior between those groups. 

Q. Dr. Rodden, if I can interrupt you, when you say 

"potentially undermined our ability to tell the difference in 

those behaviors," what do you mean by that? 

A. Yes.  What I mean is if we imagine that we have a data set 

where everybody is named Smith and everyone lives in a very 

heterogeneous neighborhood.  And, in reality, some of those 

Smiths are African-Americans who are voting out of precinct and 

some of those Smiths are whites who are not voting out of 

precinct.  By mixing everyone together and getting -- and 

misclassifying some of those people, we've completely 

undermined our ability to estimate the difference between those 

groups.  

So by allowing that uncertainty into my analysis, I am 

making it hard on myself to try to find a difference between 

these groups; but yet in this approach, we do see a large 

difference between the groups.  

And -- but I want to be clear.  We know -- we know a 
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lot of things about this.  This is not something that is 

unknown.  The work that has been done by Imai and Khanna on 

this topic and the reason why their approach is spreading and 

becoming so widely embraced is because, as I described earlier, 

there are some states where we know the race of the 

individuals.  We have in the voter file a set of codes that 

tell us what the person identified themselves as.  

So in this -- in their analysis, it has been possible 

to take those codes and to take the estimated race codes and 

see how well we do, to validate the individual level codes.  

And it turns out that this works very well.  We're able to see 

that we get very accurate estimates of race for individuals 

using that approach. 

Q. And, Dr. Rodden, did you explain this in your reports? 

A. I explained at length and even included an entire appendix 

on the topic to try to make it as clear as I could. 

THE COURT:  I'm just curious, Doctor, what were the 

error rates when you compared them to the actual numbers you 

knew from the other states?  

THE WITNESS:  So the error rates overall, the number 

that -- I don't have all the information in front of me.  The 

group that had the largest error rate by far was 

African-Americans, and the error rate was much smaller for 

Hispanics.  The overall error rate kind of top line, adding 

everyone together knowing that it's driven mainly by 
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African-Americans, was 15 percent. 

THE COURT:  Does that mean 85 percent accuracy?  

THE WITNESS:  Yes. 

THE COURT:  Okay.  Thanks, Dr. Rodden.  

THE WITNESS:  If I might add something, though, 

about -- I think something important about this -- on this 

topic, the first question is:  What do we know about the 

individual level estimates for race?  

The second question, and I view the more important 

question, is:  What do we know about the rates of 

out-of-precinct voting between these groups?  

So we have to ask ourselves:  Are these error rates 

common between people who vote out of precinct and people who 

don't vote out of precinct?  And this is one of the things that 

was discovered in this -- in this study of other states, is 

that even though there's some error rate, so some 

African-Americans are going to be falsely identified as white 

and vice versa, that is equally true for people in both of 

these categories.  

So in their study, they were -- in the Imai and Khanna 

study, they were looking at turnout, and what they found -- 

they knew the true rate of turnout for whites and the true rate 

of turnout for African-Americans because they had the voter 

file and they knew who voted.  So they were able to look at the 

turnout rate for African-Americans that was true in reality and 
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then look at the turnout rate that they estimated from their 

approach, and they were exactly the same.  And the reason for 

that is that the rate of misclassification was similar among 

people who voted and people who didn't vote.  

And so it's not really the case that the error in the 

overall race classification finds its way into the estimate of 

disparities.  I hope that's -- that made sense.  But it's an 

important point, because it's not really the overall error rate 

that necessarily is -- needs to be the center of attention.  

It's the error rate potentially in the estimate of racial 

disparities, I think, that matters most. 

THE COURT:  All right.  Thank you.  

THE WITNESS:  Yeah. 

BY MS. CALLAIS:

Q. And, Dr. Rodden, I believe you said earlier that utilizing 

an individual-level approach causes you to have more 

conservative estimates of disparities.  Is that correct?  

A. Yes.  Because when we're discussing statistical techniques, 

it's often a question of how to minimize bias.  Bias is 

sneaking in in all kinds of different ways, and we've already 

been talking about the problem of measurement error.  

But there's another problem associated with 

aggregate-level analysis, and that's aggregation bias.  So when 

we take the precinct level and we analyze the data that way, we 

know that we will be getting it wrong by some amount because we 
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had to aggregate to the precinct level.  And so we end up 

with -- estimates I think are less reliable when we use 

ecological inference than when we use the individual-level 

analysis.  And those estimates are -- show that the -- the 

estimates that they produce are larger for racial disparities.

The estimates I focus on in the report are smaller.  

They are the more conservative individual-level estimates, and 

I direct the Court's attention to those. 

Q. And, Dr. Rodden, you actually used both approaches in your 

report; is that correct?  

A. Yes.  And there are a couple of reasons for that.  The 

first reason is simply as a robustness check.  When we are 

writing articles for journals, this is something we often try 

to do.  If we have an approach that we like and that is our 

preferred approach, we present those results.  But then often, 

one has in the back of one's mind that reviewer at the journal 

who doesn't like that approach and likes the old approach.  

And in this case, ecological inference has been around 

for a long time, it has a lot of adherence, and it's also a 

nice robustness check because it's a different source of data 

at a different level of analysis, and when we include that 

analysis, we find we get very similar disparities. 

Q. Dr. Rodden, when you were supplementing your surname 

information, you mentioned that you relied on geographical data 

that came from the decennial census and that looked at voting 
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age population rather than the citizen voting age population.  

Why did you rely on information from the decennial census? 

A. Well, everyone who does this type of analysis uses the 

information from the decennial census.  The surname codes come 

from the decennial census.  The decennial census is more 

complete.  It is what the courts typically rely on.  

I was recently involved in a case where the court 

decided that the ACS was not reliable -- 

Q. Dr. Rodden, when you say "the ACS," what are you referring 

to? 

A. So if we want data on citizen voting age population, we 

have to go to the American Community Survey, which is a rolling 

survey that takes a sample of the population every year and 

then assembles a few years' worth of data and provides some 

estimates.  

I find the ACS to be a very useful thing for lots 

of -- and, of course, I think the data on citizen voting age 

population are useful, but it's not what's used in -- with this 

approach typically, and courts have always demonstrated a 

preference for the data from the decennial census, in my 

experience. 

Q. And, Dr. Rodden, in performing your analysis, do you see, 

is there any difference -- do you see any difference if you use 

citizen voting age population versus voting age population when 

adding that extra geographical piece to your individual-level 
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analysis? 

A. The reason I'm not worried about this is that what we're 

doing with the neighborhood-level census data is we're just 

trying to understand for one census track versus another how 

heavily Hispanic is this one vis-à-vis this one.  And we can 

get that with either of these variables.  

And when I do put together some data on the citizen 

voting age population and on -- I'm sorry, Hispanics as a share 

of citizen voting age population and Hispanics as a share of 

total population, those two are correlated at .999-something.  

It's basically the same thing for my purposes, so there's no 

reason why I would want to go to the ACS and redo -- 

recalculate everything, bring in those data with this other 

source.  It just makes no sense.  

Q. So Dr. Rodden, let's shift gears a little bit right now and 

talk about the actual disparities you found in your results, 

the results of your out-of-precinct provisional ballot study.  

First off, what did you find with respect to 

disparities generally? 

A. The easiest way to summarize it is that -- again, using 

that denominator that I talked about earlier -- if we just look 

at out-of-precinct voting as a share of people who voted in 

person, then the rate is about 1 in every 100 individuals, a 

little higher than that, actually, for -- for Hispanics.  And 

it's in the same ballpark for African-Americans and for Native 

Case 2:16-cv-01065-DLR   Document 378   Filed 10/05/17   Page 147 of 229  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1286 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JONATHAN ANDREW RODDEN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

403

Americans.  And it is 1 in every 200 in-person voters for 

non-Hispanic whites. 

Q. Dr. Rodden, in performing your analysis, did you look at 

Arizona as a whole?  Did you look at counties specifically?  

How did you do that? 

A. Yes.  I report that what I just described is based on an 

analysis of the entire state.  But I didn't only do that in my 

report.  I thought it would be of interest to the Court to 

explore potential geographic heterogeneity in that relationship 

that I thought the Court might like to know is this something 

that is really driven by one county or is it something that is 

more widespread.  So the organization of the second report in 

particular is county by county.  And so I provide estimates for 

each individual county. 

Q. And did you make findings with respect to Maricopa County 

specifically? 

A. I did. 

MS. CALLAIS:  Heather, can we pull up Dr. Rodden's 

second report?  I believe it's Exhibit 97.  Look at Figure 6 on 

Page 27 and then Table 3 on Page 29.  

And actually, Heather, if you can leave some of the 

text up on 29. 

BY MS. CALLAIS:

Q. So, Dr. Rodden, can you explain for the Court what you 

found with respect to disparities in Maricopa County with 
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respect to the casting of out-of-precinct provisional ballots? 

A. Yeah.  The table is just a simple layout of the result.  

And it shows -- it shows that around -- around 1 percent of 

Hispanics in Maricopa County cast an out-of-precinct ballot, 

and that number was a bit lower -- around .9, so also around 

1 percent -- for African-Americans, and then it was .84, so a 

little bit less than 1 percent for Native Americans.  And it 

was less than a half a percent for non-Hispanic whites. 

Q. And what is the -- what do those different numbers mean 

with respect to each other?  How do those estimates compare? 

A. Best if you just want to think about it in just percentage 

terms of -- one way of discussing it is to say, as I do in the 

text, that the rate of out-of-precinct voting is over a hundred 

percent higher for Hispanics than for whites, so 86 percent 

higher for African-Americans, 73 percent higher for Native 

Americans. 

Q. And, Dr. Rodden, are these disparities something you can 

also visualize in the maps that you provided in your report? 

A. Yes.  One of the things about all of my recent research is 

that I always have a map involved, sometimes perhaps too many.  

But I think it's useful to just visualize the information 

because it tells, often, a story that really brings to life 

what one sees in the tables.  

So here we see a map of all of Maricopa County zoomed 

out to a fairly high level.  And what I've done here is I've 
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shaded the map so that as the white -- as the place becomes -- 

has a higher white population, the colors get lighter, and as 

it has a higher minority population, the colors get darker.  

What I've done here in red is, as I described, I geocoded all 

these individual out-of-precinct voters, so I have mapped all 

of the out-of-precinct votes on the map and we can see where 

they are clustered in space. 

Q. And on this particular map, are more of those 

out-of-precinct voters, more of those red dots, are they 

clustered in the darker areas where minorities are? 

A. Yeah.  I think it's easier to see if we zoom in on a little 

bit closer on Phoenix, the Phoenix area itself.  This kind of 

shows us the extent to which -- 

MS. CALLAIS:  It's Figure 7 to the next page.  It will 

be Figure 7, so it will be 28.  Page 28.  

THE WITNESS:  I think this map allows us to visualize 

that a little bit better.  And so it just gives a visual 

display that helps show where the results in these tables are 

coming from.  One can see which neighborhoods and, you know, I 

think one can also see, if one knows this area a little bit, 

that the places that are relatively dense, have more renters, 

have people that move more frequently, are also the 

neighborhoods that have higher minority shares and have greater 

incidence of out-of-precinct voting. 
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BY MS. CALLAIS:

Q. And, Dr. Rodden, this analysis that's in your second report 

is for 2016, but did you also have the opportunity to look at 

disparities in Maricopa County in elections prior to 2016?  

A. I did.  I was fortunate to have individual-level data in 

the first report going back to 2010 and was able to explore 

those disparities as well. 

Q. And, Dr. Rodden, before we talk about those, can you 

just -- I just want to make sure that it's clear.  Which areas 

on the map have higher minority populations and which have low?  

Which colors correspond, so to speak? 

A. Yes.  The darker colors correspond to higher minority 

populations, so the legend says non-Hispanic whites as a share 

of voting age population.  And we see as that number gets 

higher, the colors get lighter. 

THE COURT:  There are a couple of -- I don't know if 

these are broken down in precincts or what.  There's very dark 

precincts that have no red dots on them.  How does that work?  

THE WITNESS:  Well, one of them is the airport.  I 

believe that might -- that's the one that stands out in my -- 

THE COURT:  All right. 

THE WITNESS:  So you know, ideally, we would have more 

features on this map and we'd be able to see.  

So one of the things that's difficult about a map like 

this is that the colors don't indicate how many people are 
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actually in these precincts.  Sometimes we have a large 

precinct that looks very large on the map, but there are only a 

hundred people who live there.  And some of the very small 

precincts have, you know, thousands of residents so it's -- 

that's why the visual display is really only an entry point 

into the analysis, I think. 

THE COURT:  I'm still -- as I'm reading your map, it 

looks like the lighter colors are the non-Hispanic under 

your -- am I misreading -- 

THE WITNESS:  The lighter colors are -- you can see 

are more suburban areas that have more non-Hispanic whites.  

And the urban areas -- 

THE COURT:  But you have a code below explaining?  If 

I'm reading your code below there.  

THE WITNESS:  Yes.  So it moves kind of across.  As we 

go from left to right, the numbers get higher. 

THE COURT:  Okay.  

THE WITNESS:  So as the numbers get higher, the 

non-Hispanic white share of the population gets higher.  So 

just, I thought that would be easier on the eyes, but it may 

not be the case.  But it's -- you can see that as we move out 

into the suburban areas, the white population gets higher. 

THE COURT:  All right. 

BY MS. CALLAIS:

Q. So, Dr. Rodden, did you have the opportunity to look at 
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disparities in the casting of out-of-precinct provisional 

ballots in Maricopa County in elections prior to 2016? 

A. Yes.  So I did this entire analysis also in the first 

report for 2010, 2012, and 2014.  And so that's useful because 

we also got a couple of midterm elections in there in addition 

to just the general election. 

Q. And what was your -- what was your conclusion with respect 

to that analysis? 

A. The disparities were just very stubborn.  They were very 

similar in each year.  Wasn't a lot of change over time. 

Q. And are those disparities, were they similar to the ones 

that you saw in 2016? 

A. Yes. 

Q. Dr. Rodden, did you also look at Pima County? 

A. Yes, I did. 

MS. CALLAIS:  Heather, can you pull up Page 33?  And 

then also, I think, Page 32 as well.

BY MS. CALLAIS:  

Q. Dr. Rodden, would you explain to the Court what you found 

in terms of disparities in Pima County during the 2016 general 

election? 

A. Yes.  Here, we can see that the rate for non-Hispanic 

whites is actually a bit higher than what we just saw in 

Maricopa.  It's still not at 1 percent, but it's .77 of a 

percent.  For African-Americans, though, we see that it is 
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1.38 percent; for Hispanics, it's closer to 2 percent, 1.91; 

and for Native Americans, we see 1.33 percent.  So those rates 

are, again, substantially higher for minority groups than for 

whites. 

Q. And, Dr. Rodden, do you explain on Page 33 just sort of 

what those rates mean, sort of the latter half of that 

paragraph? 

A. Yeah.  So we see 150 percent higher for Hispanics than 

whites, 80 percent higher for African-Americans, 74 percent 

higher for Native Americans. 

Q. And did you also conduct an analysis in Pima County for 

2012? 

A. Yeah.  That was one of the only other counties for which I 

had individual-level data in 2012, but there again, we saw that 

the estimate was 120 -- sorry -- 123 percent higher for 

Hispanics, 37 percent higher for African-Americans, and 

47 percent higher for Native Americans. 

Q. So, Dr. Rodden, were the disparities that you saw in 2012 

and 2016, were those consistent in Pima County in 

cross-elections? 

A. Broadly.  It looks like the disparities may have been a 

little higher 2016 than in 2012. 

Q. And are these disparities that we've discussed both here in 

Pima County and also in Maricopa County, are those 

statistically significant disparities?
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A. Yes.  

Q. And then you also have in Figure 9 a map of Tucson, which 

sort of lays out the out-of-precinct provisional voters.  Could 

you just give the Court a description of your map? 

A. Again, we see that in the relatively dense parts of Tucson 

that have more rental housing and have a larger minority 

population, again, here we're capturing the minority population 

with the darker colors on the map.  We see that there are -- 

the clusters of red dots representing individual 

out-of-precinct voters are more dense in the places that have 

higher minority populations. 

Q. Dr. Rodden, did you conduct analysis of Coconino County in 

2016? 

A. Yes, I did.

MS. CALLAIS:  And if we can turn to Page 24, Figure 4.  

And Page 26, Table 2.  

BY MS. CALLAIS:

Q. Can you just describe for the Court what disparities you 

found in Coconino County in 2016? 

A. Yes.  So in this case, what we see that the rate for 

non-Hispanic whites is -- again, it's a bit higher.  It's 

closer to 1 percent, and we see no disparity here between 

whites and African-Americans, but it should be added that 

African-Americans in Coconino County are an extremely small 

group.  They're very few -- I think not much more than 
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1 percent of the population of Coconino County.  

But for Hispanics, we see that the rate is more than 

double than it is for whites.  And it might be better to look 

at the map of -- you can see in this map that there are some 

out-of-precinct votes in outlying parts of Coconino County, but 

again, the Flagstaff area is really where most of the 

out-of-precinct votes are clustered, and that zoomed-in map of 

Coconino shows that better. 

MS. CALLAIS:  And that would be Figure 5 on the next 

page, Heather.  

THE WITNESS:  This is similar to the other maps.  This 

is Flagstaff.  And again, we see that those dots are clustered 

in neighborhoods that -- and in this case, these are mostly 

Hispanic neighborhoods. 

BY MS. CALLAIS:

Q. And, Dr. Rodden, did you have the opportunity to assess 

whether or not there were disparities in Apache County during 

the 2016 election? 

A. Yes, I did. 

MS. CALLAIS:  Heather, if we can go to Page 22, 

Figure 3.  And then Page 23 as well.

BY MS. CALLAIS:  

Q. Dr. Rodden, what did you observe with respect to 

disparities in out-of-precinct provisional voting in Apache 

County in the 2016 general election?
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A. Again, I think the map really tells the story pretty 

effectively.  The map, I should point out, also includes Navajo 

County to the west, where a vote center model is in place and 

there are no out-of-precinct votes.  

But the Native Americans are clustered, of course, in 

the northern part of the -- of the county, and we see that the 

out-of-precinct votes are highly clustered on Navajo lands in 

the northern part of the county.  And that is reflected in the 

table as well where we see the estimate that out-of-precinct 

votes among Native Americans is well over a percent, and it's 

less than a half percent for non-Hispanic whites. 

Q. Dr. Rodden, did you have the opportunity to look at 

disparities in out-of-precinct provisional voting in Apache 

County in years prior to 2016? 

A. In my first -- in the rebuttal to my first report, I was 

able to get my hands on precinct-level data.  I did not have 

individual-level data at that point, but in Apache County, it 

was very clear even from the precinct-level data.  And here one 

can see why precinct-level data are, in fact, useful in 

examining the prevalence of out-of-precinct voting.  The 

out-of-precinct votes are overwhelmingly cast in Native 

American precincts in Apache County. 

Q. Dr. Rodden, did you also look at -- through the rest of the 

counties in Arizona for 2016? 

A. Yes, I did. 
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Q. And what were the conclusions that you drew about those 

counties? 

A. The patterns of out-of-precinct voting are very similar to 

the counties we've examined thus far.  They're -- as in the 

case of Coconino, we saw a moment ago where the 

African-American population is really tiny.  There were a 

couple of other cases like that where very small groups that 

were trivial as a share of the local population we saw -- we 

saw that we didn't find disparities with those particular 

groups.  But in the counties where there's a substantial 

Hispanic population, we saw -- we saw disparities.  

And there are a couple of very small counties where 

there were -- like La Paz, I believe, is the one that comes to 

mind where there were no disparities for any group.  But in the 

other counties, there were disparities evident, even though the 

numbers are quite small.  I mean, the overall numbers of 

out-of-precinct votes in those counties relative to the 

metropolitan counties is quite small, but I included them for 

completeness's sake. 

Q. And, Dr. Rodden, the maps we've been looking at and the 

disparities you've been discussing, those all flow from your 

individual-level analysis; is that correct?  

A. Yes.

Q. But you also performed an ecological inference analysis 

that you -- I think you mentioned was included in an appendix? 
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A. Yes. 

Q. And that analysis, the results of that analysis, the data 

also showed disparities in the same counties we've been 

discussing? 

A. Same counties, same groups as well, yes.  

Q. So what does that tell you, Dr. Rodden? 

A. As I described earlier, I viewed the ecological inference 

analysis as a useful robustness check.  And by that I mean we 

can be confident that there's not something about the technique 

I'm using or there's not something special about Arizona, some 

reason why perhaps individual-level analysis wouldn't work in 

Arizona.  I find that I -- I get very similar results using the 

more traditional aggregate approach. 

THE COURT:  This a good place for a break?  

MS. CALLAIS:  It is a good place for a break, Your 

Honor. 

THE COURT:  Let's take 15 minutes, come back at 3:00. 

(Recess taken, 2:45 p.m. to 3:02 p.m.)

THE COURT:  Please be seated.  

MR. SPIVA:  Judge, we'd like to call the witness out 

of order right now and then resume Dr. Rodden after him. 

THE COURT:  You may. 

MR. SPIVA:  Plaintiffs call Joseph Larios.  

THE COURT:  Sir, could you come up here, please.  The 

clerk's going to swear you in.  Come on up here. 
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JOSEPH LARIOS,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed.

DIRECT EXAMINATION

BY MR. SPIVA:

Q. Afternoon, Mr. Larios.  Can you state your name for the 

record, please.  

A. Joseph Larios. 

Q. And where do you live, Mr. Larios? 

A. 817 East Desert Drive. 

Q. Is that here in Phoenix? 

A. It's in south Phoenix. 

Q. And where did you grow up? 

A. In south Phoenix.  Born and raised. 

Q. Been to college? 

A. Yes. 

Q. Where did you go to school? 

A. Arizona State University. 

Q. And what is your degree in? 

A. Political science. 

Q. And what do you do now? 

A. I work with Center for Neighborhood Leadership.  It's an 

organization I was the cofounder of, former executive director.  

I'm currently the programs director. 
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Q. We'll come back to Center for Neighborhood Leadership in a 

minute.  

But first I wanted to ask you about what your first 

experience with ballot collection was.  

A. My first experience with ballot collection was with an 

organization called CASE, Central Arizonans for a Sustainable 

Economy.  In 2010, we were part of the One Arizona Roundtable.  

I think it was the first year that they had started.  It was 

primarily focused on increasing civic engagement, and so we 

were working in primarily west Phoenix at the time and engaging 

voters, the area that I was specifically tasked with.  This was 

the -- the entire initiative was actually under my authority in 

terms of my role at the organization.  And so I was in charge 

of all of the logistics behind how and who we engaged in terms 

of the voters.  

And it was at that time that ballot collection became 

what was clear as just part of the process. 

Q. And when you say it was part of the -- became part of the 

process, why did it become part of the process? 

A. Well, we were looking to do -- which is different than in 

political circles so in -- when you're trying to win a 

campaign, what oftentimes happens is folks look at the 

high-efficacy voters who have, like, a very clear demonstrated 

history of voting.  Because our goal was just to increase 

engagement, we were oftentimes looking at low-efficacy voters, 
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people who do not have a demonstrated history of voting.  

And so in trying to figure out, okay, well, what is 

the process and the type of work necessary to successfully turn 

a nonvoter into a voter, part of what we were looking at were 

the various challenges that oftentimes arise within, like, what 

oftentimes are epicenters of low voter turnout.  And so west 

Phoenix, Maryvale area is one of those clear areas where voter 

turnout is just significantly lower than in other areas.  Same 

thing in south Phoenix, where I come from. 

And so as part of our work, what we were realizing 

because of the various unique challenges that oftentimes exist 

within these neighborhoods, ballot collection just became a 

normal part of the expectation of, okay, this is part of the 

necessary service, almost, to address some of the unique 

challenges that the low-efficacy voter population of these 

neighborhoods were oftentimes faced with.  It became the fix, 

actually. 

Q. Why was that?  What did you find, in your experience -- why 

was that part of the fix? 

A. So when you -- so, you know, we were having access to a 

voter file, and part of that is so you can look up, okay, well, 

who's registered to vote but doesn't have a demonstrated 

history of voting.  When you do that, in these neighborhoods, 

you know, you come up with a pretty significant universe.  

As you start to figure out, okay, we can -- we can 
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effectively hit in this turf.  We can talk to these people by 

knocking on doors, these number of houses.  As you're engaging, 

what we've found is the people that were oftentimes home were 

elderly or the children of the house or the people that were 

younger voting age or the wife, the mother, who was a 

stay-at-home mom.  Like, those were the folks that we would 

always encounter.  

And oftentimes -- again, because we were working in 

specific areas of, say, like Phoenix -- the overwhelming 

majority of the universe would be racially Latino, depending on 

the neighborhood, or African-American.

Q. Was that in west Phoenix that you'd find that? 

A. West Phoenix is mainly Latino.  Hispanic.  South Phoenix, 

you get a mix depending on which precinct you're in, quite 

frankly.  You have some historic neighborhoods that 

traditionally have families that would be -- like mine, very 

generational.  And so in some of those areas, you have actually 

a high concentration of African-American families and, of 

course, you would have a high concentration, then, of folks 

that are not -- that don't have a long history of voting.  

And so that's the racial demographic that would 

happen.  As we would engage these folks, if it was elderly, 

what would happen is that, oftentimes, they would have 

challenges to either access to transportation -- like they 

didn't drive anymore or their families, like my family, 
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wouldn't let them drive anymore -- or their mobility is just 

really limited.  

Oftentimes -- and it was always for different things, 

right, like, you know, I think of my dad with diabetes, right, 

like, he walks with a cane because his feet are really bad.  

That was, like, a common thing that would happen with the 

elderly population that we would engage with.  And so limited 

mobility, one, was a consistent factor for why they didn't 

either make it to the polls every year and any of that.  

If it was women, oftentimes they would either be 

pregnant or be the ones with children, like, watching the kids.  

And not just their kids, but like their neighbor's kids or, you 

know, their kids' kids, their sister's kids.  And so they were 

really limited in their mobility as well.  That could 

oftentimes be the case and still not have a car.  And so that 

was -- oftentimes that was the story that we would see for why 

they weren't making it to the polls or turning in their ballot. 

And if it was youth, it was oftentimes, like, "I don't 

know how to do this."  I mean, that was pretty consistent 

throughout, but it was also, like, they would be working a 

second job so they would go to school and have to go to work 

and because they had the physical energy to do so -- and this 

is voting age so we're talking about, like, the 18- to, like, 

25-year-olds that we would find at home.  

If they were working, like, they didn't oftentimes 
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have the option of when to take time off.  And because voting 

happens on Tuesdays, like, that's usually a day that people are 

working -- especially that specific demographic, and they were 

oftentimes working nights -- and so that was often, like, a 

prohibitive factor for them going to the polls and turning in 

their ballot.

I mean, it was those types of patterns that we would 

see as, like, oh, okay, this person's not going to make it to 

the polls.  This person's -- we're not going to -- we're not 

going to make the shift from, like, "you can vote" to "you have 

voted" without addressing some of those needs, and ballot 

pickup just seemed to be the logical way to do that.  

Q. And so what did you find in your encounters with these, I 

guess, potential voters in terms of why they didn't just mail 

their mail-in ballots themselves? 

A. A lot of it, quite frankly, was lack of information.  I 

mean, when we're thinking about -- you know, historically how 

people are even informed about politics, as people who are 

investing in politics, which tend to be people who are running 

campaigns and, again, trying to win, right, an initiative like 

how do we increase voter turnout amongst a population that 

doesn't normally turn out, those aren't -- especially in 2010, 

those were not initiatives that were just a dime a dozen 

everywhere.  It was very limited as to who was doing that kind 

of work.  
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And so traditionally how people would find out about 

campaigns are folks who were investing in trying to win a 

campaign.  And the common knowledge -- and this is things that 

I started to learn as I progressed in my own career as being a 

political consultant as well.  Part of the common practice is 

that campaigns would only look at universes of people who had a 

history of voting.  Campaigns would only inform the universes 

of people who have a history of voting as to where to vote, how 

to vote, what are the rules, make sure you turn in your ballot, 

what are the issues that are -- that you're going to encounter 

on the ballot.  Significant amounts of dollars and money 

invested to high-efficacy voters.  

Well, when we were looking at the turf that we were 

carving out -- you know, if you look at District 5, for 

example, which is in 2010 mainly where we were focused in on, 

District 5, the city council district of the City of Phoenix.  

District 5's kind of shaped like an L, like an upside-down L.  

It goes from the 17 westward, right, to, like, 83rd Avenue or 

so, wherever the borderline of Phoenix is, you know, kind of 

bordering Glendale.  And then it goes -- it shoots up north 

kind of up the 17.  

And so the western part is bordered on the southern 

side by McDowell and on the northern side, Camelback.  But in 

the part where it shoots up, right, it can go all the way up to 

Bethany Home Road or along where the 17 is. 
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When you look at the voter file of who oftentimes 

votes, what you would find -- and this was the common practice 

amongst some of the colleagues I would work with that have a 

history of doing political campaign work.  What you would find 

is in that top sector of District 5, more so of, like, 

Camelback, around the Bethany Home area, that's where all the 

high-efficacy voters are.  If you take a map and you just did 

the common definition of what's a decent voter, it's someone 

who votes in the general election and maybe has one other 

election that they voted in within a four-year period.  That's 

a decent voter. 

Q. Is that what you would call high-efficacy voter? 

A. That's what you would call a good voter, right, depending 

on who you are, right, there's a spectrum.  But essentially, 

starting from that point, the more history of elections that 

you have a history of voting in, so that's just two.  So if 

you're three, even higher, if you vote in four, right, so a 

random bond election as well, you're even higher in the tier.  

But the baseline is, have you voted in a general election and 

have you voted in one other election?  

If you look at the map of District 5 and colored it in 

by who matches that profile, that north section of the district 

would be, like, fully colored in.  The rest of the district 

would be not colored in at all.  And so what I would learn, 

right, is that if the typical way people even knew logistically 
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that elections was happening and that we need to be voting, all 

of the dollars that are spent to inform voters beyond the very 

limited dollars that our state and that our county and that our 

city have to inform voters, which is very, very limited, taking 

comparison, right, the budget -- the public budget to inform 

voters and just how many dollars are spent on campaigns, it's 

like no comparison. 

So the overwhelming dollars that are spent to inform 

voters that there's even an election happening happens amongst 

this small, little group if you just take the spectrum of 

District 5, and this was the history of District 5 as well.  

And so if you're trying to do something different, right, and 

you're trying to address, like, what has been an information 

void, a vacuum, that has, like, decades, really, of uninformed, 

right, investment of -- lack of investment to inform, right, 

when you take into that context, then what you have is just a 

very low information voter.  

Don't know where their polling place is.  Can I trust 

going there?  Are they going to treat me with respect?  Because 

last time I went to a city building, I didn't feel respected.  

Are they going to be able to understand me, right?  

Oftentimes we're talking about largely Latino 

families, right?  My family's four generations.  I have voters 

in my own family that have English as their second language, 

Spanish as their first language, yet they've been registered to 
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vote as soon as they were able to.  You know:  Are they going 

to be able to understand me?  

All of these questions, then, are part of what puts 

the pressure on as to whether or not they themselves will fill 

out their ballot and turn it in.  Who I do turn it in to?  How 

do I do this?  

Because the level of anxiety and just sheer disconnect 

from this entire process is so deep, that folks wouldn't opt in 

to do it on their own.  That's how foreign of a practice it 

kind of feels to a low-efficacy voter. 

Q. So if I'm understanding you correctly, then, ballot 

collection is that link that you were trying to draw between 

drawing the nonvoter into voting; is that right? 

A. Right.  It's -- you know, the ballot collection makes it 

easier.  It is part of a process, right.  The other piece is, 

like, how do you build the trust.  You know, that is a 

fundamental barrier to them even wanting to engage in this 

system that they don't really trust.  

And so in part of changing that narrative and saying, 

well, your vote is your voice, right, how do we start to build 

trust in the process that they would feel, "Okay, I was heard."  

And so that process has been not just the ballot 

collection, the, like, "I am entrusting a person to actually 

make sure that this gets cast and to do that in a safe way that 

I can feel comfortable about," but it was also the relationship 
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build.  You know, year after year working with the same 

families, helping them read through the ballot, to answer 

questions of -- that they might have, getting them more and 

more familiar with the process was all part of building that 

trust.  

But I think recognizing because there's such a 

disconnect, even doing that final step of turning it in, right, 

okay, "We're going to make it as easy as possible for you," 

especially considering the very severe and unique challenges -- 

I'm sorry -- the very severe and unique challenges that we 

would see --

Q. Right.  

A. -- with these specific voters, trying to make the process 

as easy as possible on a set of people who have already 

significant challenges --

Q. Right.  

A. -- to even engage in this process in the first place.  

Q. Understood.  

A. That was the idea. 

Q. Okay.  Thank you.  

So -- and then did you also engage in that kind of 

activity, including ballot collection, with the Maricopa County 

Democratic Party? 

A. Yes.  I would say that's probably where we learned most of 

our lessons.  If 2010 was the first time, you know, there was a 
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concerted effort to do this in any real way, right, to -- and 

by "this," I mean specifically trying to increase voter turnout 

amongst a decidedly low-efficacy voter base.  All right?  

That's what was attempted in 2010.  

In 2011 and 2012, we're like, okay, how do we do this 

to the best of our potential?  If this is what's working -- 

Q. And the "we" there, did that change in the 2011, 2012 time 

period?  Is that when you start talking about doing it in 

connection with the Maricopa County Democrats? 

A. It is.  So in 2011 is when I transitioned from CASE to the 

Maricopa County Democratic Party as the field director.  2011 

was the city council race for the City of Phoenix, and I was 

the field director for all of the city council districts that 

represent west and south Phoenix, so that's city council 

District 4, 5, 7, and 8.  

That was my area.  And, of course, that was 

predominantly the areas of communities of color and where most 

of the low-efficacy voters were. 

Q. And, again, south and west Phoenix? 

A. South and west Phoenix.  It's part of the reason they 

brought me on.  The county party had the kind of traditional 

model of "let's go after our high efficacy voting Democrats."  

On a Phoenix map, that looks like the rest of Phoenix, right, 

so it looks like north Phoenix, east Phoenix, south Phoenix -- 

as in Ahwatukee south Phoenix.  Those are where your 
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high-efficacy voter Democratic voters are.  

In 2011, the idea was, as at least the Maricopa County 

Democratic Party, we would like to invest in this city council 

election in also including a universe of low-efficacy voters.  

And so when I made that transition, that was part of the reason 

why is because I had some history and experience having done it 

with CASE.  

And I thought it seemed to make a lot of sense, and 

there's definitely significantly more resources there to test 

out some of this work that we had started to look at.  

And so in doing so, we kind of combined a lot more of 

the best practices of traditional campaign work, right, that 

was more about the discipline and how do you track and how do 

you get more sophisticated in looking at your voter universe.  

And understanding the demographic you're trying to impact, how 

do you have a better understanding that's rooted in data and 

process.  

That's really what at least I got from the time at the 

Maricopa County Democratic Party, and, of course, ballot 

collection was a huge part of that work as well. 

Q. And I take it from what you're saying that the Maricopa 

County Democratic Party viewed it as beneficial to its chances 

of electoral success if they got this --

A. Right. 

Q. -- demographic that you're talking about to actually turn 
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out and vote either by mail or otherwise? 

A. Right.  Right.  I mean, they were just -- you know, when 

you look at the 2010 election and you started to see, well, 

hey, people are actually, you know, making the shift, right, 

becoming a slightly better voter, right, because in 2010 it 

wasn't, you know, just the like low, low-efficacy voter.  Okay, 

can we turn a -- just a presidential election year voter into a 

presidential election year voter and?  

And so as people started to see that shift, it just 

started to make more and more sense, and that work started to 

become more and more valuable is what it seems like. 

Q. Okay.  And can you tell me a little bit about what kinds of 

security measures that the Maricopa County Democratic Party 

used to ensure the security of ballots that you collected when 

you were doing work for them? 

A. Sure.  

So we had a -- there was a number of them.  So one of 

them was having secure storage, right, and so making sure that 

we had a clear process for all volunteers that were doing -- 

like had their turf.  Right?  And as they were assigned out, 

making sure that they understood the process of when they were 

doing the intake.  

So putting in the ballots to a secure location, making 

sure they were accounted for within -- we would send them out 

with walk packets and so they could mark, okay, I collected a 
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ballot, boom, I marked it, and it would have all of the 

information for who that voter was.  

And then at the end of the day, the folks like myself 

or staff would then cross-check it.  Cool, it says that we 

marked a ballot.  We have it, right?  It's accounted for.  

We would also employ, like, a 24-hour rule, so within 

24 hours, these ballots then get automatically put into the 

county recorder's office.  Unless it was like over the weekend, 

then it was like, all right, on Monday because we did a lot of 

canvassing on Saturday and Sunday.  And so there was, you know, 

24-hour rule at least or 24 business hour, I guess I should 

say, to make sure that we were able to put them into the county 

recorder's office.  

At one point, we even got as sophisticated as doing 

receipts and so actually giving the voter who was entrusting us 

with their ballot, "Here's the receipt.  From our own rules, it 

should be in the county recorder's office by this deadline.  

Here are a list of phone numbers you can call to verify."  

Right?  

Trying to think if there was any -- a lot of training 

around how to make sure that the ballots were secure.  It was 

not like we would take unsecured ballots and so would not leave 

the house unless it was already secured with the, you know, 

initial and the date and the envelope is closed and sealed.  So 

making sure that we were instituting that type of training.  
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And, again, a lot of these practices were just part of 

what was exemplary of the traditional campaign work.  We were 

just able to hone it and fine tune it and apply it to what was 

now becoming a new practice, which was engaging low-efficacy 

voters.  And as that started to become more and more 

successful, of course, right, we would have to start thinking 

through what are the security measurements as we're doing this.  

Q. In this role with the Maricopa County Democrats, did you 

become aware of whether the Maricopa County Republicans were 

doing anything similar? 

A. No.  Mainly because, you know -- so here's what I 

understand in terms of our -- like what I saw within the party 

structure.  The volunteer base that I was working with in 2011 

and in 2012 had different practices because they had different 

universes in a lot of ways.  

And so if my counterpart, for example, who was working 

the opposite side of Phoenix, they could try and collect 

ballots.  Their voters would never give them their ballot.  

Why?  Because there was already a cultural practice that said, 

"No, this is mine.  I don't need your help.  I know the 

process.  I already have a history of doing this.  Like, what 

you're asking me to do actually is weird."  

And so they would never collect ballots there.  And so 

it just really did seem that this was about -- this was a 

practice that was more rooted in the voters that are oftentimes 
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considered disenfranchised.  And so when it comes to Republican 

practices, as far as I can see, I haven't seen a shift of 

wanting to focus on low-efficacy voters.  

The practice of how you win campaigns is still 

fundamentally rooted in going after the high-efficacy voter 

universe and making sure you get the majority of that pie.  

I -- and, quite frankly, that universe is significantly bigger 

on the R side than it is on the D side, so I haven't seen the 

reason for them to want to do that. 

Q. Okay.  Let me turn back to CNL, or the Center for 

Neighborhood Leadership.  You were a cofounder.  

What year was CNL started? 

A. 2013. 

Q. And what is its mission? 

A. Center for Neighborhood Leadership is committed to the 

leadership development of disenfranchised communities.  We -- 

we identify that as being successful when local communities can 

advocate for themselves on their own issues.  

Q. Okay.  And what kind of communities do you work with? 

A. What would essentially be the low-efficacy voter.  It's 

the, oftentimes, low-income minority demographic and, of 

course, systemically, there is epicenters of those 

communities -- west Phoenix, Maryvale, south Phoenix being two 

examples -- and so that's where most of our work is rooted. 

Q. So kind of the same areas that you had been working in with 
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the Maricopa County Democrats and the Central Arizonans for a 

Sustainable Economy? 

A. Right.  You know, I was a cofounder, and so the idea was 

that -- you know, it was always told -- as someone who grew up 

in south Phoenix, I was always told, "Why don't you care about 

your community?"  

And one of the ways in which that was demonstrated to 

be true, to me, was always this frame of look how -- their 

people don't even vote.  All right.  My tata would yell at, 

like, his kids -- my dad and my uncles and aunts -- and say, 

"Well, if you're not voting, you're part of the problem."  And 

it -- it was so clear that that was part of the dynamic.  

I'm sorry, ask me the question again.  I lost -- 

Q. Sure.  Actually, it's related to what you were just talking 

about.  

My next question was going to be, you know, in terms 

of voting education and outreach, what is the focus of CNL's 

efforts? 

A. And the reason I was bringing that up is as I started to do 

the work in 2010, in 2011, in 2012, and started to really 

engage in a much deeper practice of understanding, why aren't 

these areas voting?  What is the disenfranchisement that's 

happening?  And we start to see -- and I started to build an 

analysis, really, of what are the unique challenges and impacts 

that these communities face that are prohibitive, already.  
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And when you start to look at, you know, the economic 

challenges of everyone's working or working multiple jobs just 

to make ends meet and it's still not being enough, that 

compounding the lack of transportation access, which also 

compounded with lack of infrastructure and access to healthcare 

produces significant health impacts in these areas, all of 

those things build to what uniquely prohibits these communities 

from being civically engaged, from being heard.  

And so as we started to -- as I started to even 

recognize that that's the pattern as I exited 2012 and saw, 

like, you know, we're going to consistently have to do for -- 

that's what ballot pickup is, right?  We're the Band-Aid to 

what our larger -- much more larger systemic problems that 

happen to intersect in neighborhoods, epicenters like Maryvale 

and south Phoenix.  

As I built that analysis, part of what I was looking 

to do was build an organization that can help -- can help 

neighborhoods start to name those things and start to work on 

them themselves.  We're going to always have to pick up ballots 

from these neighborhoods until transportation access gets 

addressed.  We're going to always have to pick up ballots in 

these neighborhoods until healthcare access is going to -- is 

addressed.  

And so CNL really just became -- Center for 

Neighborhood Leadership became a way for us to take what we've 
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learned and what we started to understand as unique challenges 

and apply that and say, okay, how do we build leadership 

development that builds a capacity for civic engagement that 

recognizes these unique challenges?  And we can start to build 

a platform where we can raise these issues.  

Again, it's not just about winning some campaign for 

some, you know, elected official.  It's how do we build the 

capacity to truly be engaged.  And that actually goes beyond 

voting.  And that's part of what CNL, in terms of its reason 

for being --

Q. Right.  

A. -- that's part of what we were trying to co-create. 

Q. Okay.  So before HB 2023 was enacted -- and you're familiar 

with HB 2023.  

Actually, you have to say "yes" just so the court 

reporter -- 

A. I'm sorry.  Yes. 

Q. Okay.  What -- I take it from what you just said that CNL 

did engage in helping voters through the ballot collection? 

A. Yes. 

Q. Okay.  And was part of that encouraging voters to sign up 

for the permanent early voting list? 

A. Yes. 

Q. And if you can just briefly explain why CNL encouraged 

people to sign up for the permanent early voting list? 
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A. It's kind of one of those indicators.  If you are signed up 

to a permanent early voting list, your likelihood of actually 

casting that ballot by a percentage goes up.  I don't remember 

off the top of my head what that percentage we were working off 

of was, but that was the idea.  

And so best practice, you know, if that means we're 

going to increase your likelihood of voting just by a little 

bit, then we should really advocate that the -- as we engage 

communities to be civically engaged leaders on a local level, 

that they give themselves all the opportunities to vote.  

And, again, considering the various confluence of 

challenges that would prohibit voting in the first place, 

helping you get a leg up in any way possible just became part 

of the theory of change.  

THE COURT:  Let me just ask a question.  

You're talking about prohibitive voting.  In your 

experience in ballot collecting, were there people who, if you 

did not collect their ballot, they would not otherwise be able 

to get their ballot in?  

THE WITNESS:  Yes. 

THE COURT:  They couldn't get to the mailbox or they 

couldn't get it to the polling place, either one?  

THE WITNESS:  Yes.  

THE COURT:  How is that?  

THE WITNESS:  So if we're talking about folks who have 
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limited mobility and limited support structure -- so even if 

it's as simple as, say, a mom living in a -- what are they 

called, not a hotel but --

MR. SPIVA:  Assisted living? 

THE COURT:  Apartment?  

THE WITNESS:  Apartment.  Thank you.  Too nervous up 

here. 

So imagine like a mom living in an apartment.  There's 

a lot of those types of living places where the mailbox isn't 

even close to you in the first place and you're the only one 

there and you literally have eight children of, like, you know, 

varying ages.  And you're already stretched really thin.  

Even the thought of making it across the complex, 

maybe in some cases even across the street, depending on some 

of these precincts, just to make sure that this random thing 

that you've never really done before gets accounted for, 

does -- right, to people who are able-bodied with no need to 

watch eight children, that's an easy walk.  To someone who may 

not be able-bodied and has a bunch of children that they have 

to walk and keep account of and no support, that walk becomes a 

traverse.  

And so that often happened.  And when you -- in 

various types of housing situations where low-income housing, 

right, is -- I don't know how familiar you are with design of 

low-income housing, but that's oftentimes the case.  The 
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mailbox isn't readily in front of you.  It's a ways.  And 

depending on what types of -- you know, we're talking about 

people who maybe don't even leave their house, maybe don't even 

leave their bedroom, depending on what some of the health 

impacts are.  

That's -- those are the types of very severe 

challenges that we're up against, and those are a dime a dozen 

in some of these neighborhoods. 

THE COURT:  When you say "dime a dozen," what does 

that mean?  

THE WITNESS:  It means that, you know, the stories of 

having someone literally not have ever left their house in the 

past five years is a fairly commonplace story that not only I 

would have experienced, but I oftentimes would hear back from 

multiple volunteers who lived in those neighborhoods as well.  

And as we would have conversations of, you know -- because we 

would -- our whole goal was to increase voter turnout, so even 

the conversations with our volunteers of, "Who do you know of 

who's going to have the hardest time getting their ballot 

in?" -- because that's what we're trying to do, the stories of 

that were the things that often -- okay.  Here's the list of 

folks.  Why?  Because of limited mobility.  Cool, what's the 

plan to make sure that we got their ballot in?  

And so that's the thing, is just the repetitive nature 

of seeing that over and over again to finally hit and say, oh, 
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it's because of the severe health impacts.  The mobility is so 

limited.  This is a common story.  No wonder this precinct has 

such a history of low voter turnout, because that's who lives 

here. 

THE COURT:  All right.  Thank you.

BY MR. SPIVA:

Q. Did you encounter some people who didn't have secure 

outgoing mail facilities in your work? 

A. I mean, by "secure," like, what do you mean?  

Q. Where they didn't feel comfortable leaving the mail -- 

A. Yeah.  I mean, when you talk about, you know, what are the 

needs in some of these neighborhoods, like, public safety is 

always at the -- education or public safety is usually the top 

one, then it's health.  Because no one likes to think about 

themselves first, and so they think about their children so 

they think about public safety and education.  Those are always 

like the first two issues that come up.  

And when you think about public safety, the feeling of 

safety -- is my neighborhood safe?  Is this a safe place?  Can 

I after a certain hour make this walk?  Another story, right?  

So it's not just health, it would be folks who maybe get home 

late from work.  They -- they leave early in the morning, they 

get home as the sun sets, and their cultural practice and 

understanding is that after dark, I should not be outside.  And 

so they don't go outside.  
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But yet that's the only time that they have to make it 

to their mailbox -- which again, may just be a walk away, but 

the cultural practice is that it's a mentality of fear.  And 

when that fear is pretty rampant and you don't feel like you 

are in a safe neighborhood, the thought of making that short 

walk just becomes more and more daunting.  So those are the 

various types of challenges that we would face. 

Q. And I take it CNL stopped collecting ballots after the ban 

went into place? 

A. Yes.  Unfortunately. 

Q. And how has that impacted the work of CNL in terms of 

working with these voters and voter outreach? 

A. I mean, I think in the absence of being able to rely on 

what was, I think, a healthy fix in the interim, it means that 

we've just doubled down on trying to build a much more 

sustainable culture of engagement.  You know, how do we build 

plans as a community to figure out?  

So, for example, how do we have conversations about 

reimagining safety so that people can feel good about going 

outside of their house at night?  Because if that's -- if 

that's the barrier that keeps you from making that simple 

choice, then how do we remove that barrier knowing full well 

that we can't supplement that support by doing a ballot pickup?  

It's much harder work.  It's much longer work.  But that's, you 

know -- it's how we're trying to address the issue. 
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Q. Okay.  Before the ban went into place, did you encounter 

voters who it would have been too late for them to mail in the 

ballot themselves that you were able to help through ballot 

collection? 

A. Again, you know, because there's not -- these folks are 

oftentimes outside of the investment, you know, universe of 

voters that we want to educate to make sure they know all the 

ins and outs of the process.  Yeah, not realizing that you 

needed to have your ballot in the mail four days before the 

actual election day -- that Thursday before the Tuesday, 

right -- was oftentimes a misunderstanding.  

And so even folks waiting to the very last minute -- 

and I should say, right, like challenged to -- like, maybe that 

was the only time that they had in their day to finally fill 

out their ballot was in this last time frame, the added 

understanding of, "Okay, if I put this in the mail right now, 

it's not going get there in time; therefore, it's not going to 

get counted," like, that was -- that was oftentimes, especially 

during those final pushes, the, like, public service 

announcement that we were consistently making.  "Don't send 

your ballot in the mail after this date.  It will not be 

counted."  

And, you know, considering the scope of how many 

voters that is in a given area, like west Phoenix or Maryvale, 

District 5, you know, our resources to make sure that every 
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single person understood that are limited.  And so definitely, 

you know, I think we -- we -- not only that, but then when 

people were informed and they thought they were just going to 

logistically be able to put it in the mail and now it's like, 

"Oh, my gosh.  I have no idea how -- if putting it in the mail 

is not too late, I have no idea how to get myself to the 

polling place," that became a point of intervention.  

"Cool, let us help you make a plan.  Let us help you 

figure that out," because that's part of what we were trying to 

do was increase voter turnout. 

Q. Okay.  

THE COURT:  Let me ask you a question, then.  There's 

a 27-day period for early voting.  You know that. 

THE WITNESS:  Uh-huh. 

THE COURT:  Yes?  

THE WITNESS:  Yes. 

THE COURT:  The people you talked -- told me about who 

couldn't get the ballot to the mailbox or to the polling place 

without help, even within 27 days, they couldn't find some way 

to get it there?  

THE WITNESS:  It's -- so here's part of the issue, is 

you take a ballot -- so like in 2012, for example, you had two 

ballots sent out -- 

THE COURT:  I want to focus on the people you told me 

just can't get it there unless somebody else takes it there for 
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them. 

THE WITNESS:  Right, right, right.  And, again, 

there's a whole host of issues that that would be the case for.  

Part of the problem with the idea of this 27-day 

window is a lot of the education that we still need to do to 

even make the transition to filling out the ballot, right -- 

because we're talking about low-efficacy voters.  A lot of the 

work, the education work to feel comfortable and confident to 

even fill it out can't really even start until they get their 

ballot.  Why?  Because part of the challenge is that they're -- 

I don't know how else to say this -- they're scared of the 

form.  There's a certain level of anxiety of having to look 

at -- like, legal documents.  To a layperson, trying to read a 

legal document seems very overwhelming.  Seems very 

challenging, intimidating.  

And so part of the work of even getting them to fill 

it out can't even start until they get it because it's about 

demystifying what is this scary document.  

And so finding the time to, one, just lay it out and 

go over the verbiage.  Finding the time to then have some type 

of discourse and dialogue that is rooted in their own 

experience that helps them understand the context of what these 

decisions are.  

The deliberation that's oftentimes cultural as well 

of, you know, "I need to check in with my husband.  I need to 
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check in with, you know, my kids" -- not as often, right, but 

for kids, "I need to check in with my parents."  Right?  These 

are all steps that oftentimes can't even start until that 

27-day period.  And finding that time and figuring out how to 

make those connections as seamless and be supportive in that is 

also part of our work.  

And so that 27-day window, to me, seems like such a 

small amount of time for the amount of work it actually took to 

even make the transition of filling it out.  

Once they filled it out, the second phase was then, 

okay, what's your plan to turn it in?  It's a whole other part 

of the training that was just a necessary piece of how do you 

process turning the low-efficacy voter into a high-efficacy 

voter, and again, it's not about a lack of want.  It's about 

addressing the multiple challenges that are historically rooted 

in how this specific population has even understood the process 

of voting.  

THE COURT:  That's a long answer, but I'm not sure you 

really answered my question.  

All I'm asking is, for the people you told me about 

who don't have a husband or wife or kids available to take it 

in for them, who otherwise can't get it there that you said 

they can't even get to the mailbox, why isn't 27 days long 

enough for them to get it there?  

THE WITNESS:  Again, how can I -- let me try -- I 
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would say that 27 days has to incorporate more than just the 

physical process of getting it to the ballot.  So in that 27 

days, like, your -- the question precludes what's the work it 

takes to get them to fill it out. 

THE COURT:  Yep. 

THE WITNESS:  That's why.  And so that -- I think 

maybe that's the difference of how we're approaching the 

question. 

THE COURT:  Okay.  So you're saying for the people you 

told me about that can't get it to the polling place or to a 

mailbox unless some stranger who's not a family member takes it 

for them, they can't get it there in 27 days because -- 

partially because of the time it takes for them to address 

addressing the ballot itself. 

THE WITNESS:  Right.  And even that 27 days is part 

of, like, how do we not become a stranger.  Because that's the 

only way they will even enter into a partnership that results 

in them voting. 

THE COURT:  Okay.  Thank you.  

THE WITNESS:  Uh-huh.

BY MR. SPIVA:

Q. And are the volunteers always strangers who are working 

with the voters? 

A. No, actually.  Most of -- actually, a key tenet of Center 

for Neighborhood Leadership is that you build leadership within 
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the communities that you're trying to affect change.  Part of 

traversing the challenge of a stranger is about recruiting the 

volunteer base that comes from the community we are then asking 

them to turn around and engage.  Right?  

From a voter perspective, comes from the precinct that 

we're asking them to turn around and engage, that comes from 

the same type of cultural background and understanding and 

morays, right, that would be conducive to building a much 

stronger relationship.  So it moves beyond stranger but, oh, 

I -- you're a neighbor.  Right?  

It's a different dynamic, and so our volunteer base 

oftentimes does come from the very precincts and experiences 

which includes the challenges, right, that we're trying to 

serve. 

Q. Mr. Larios, you mentioned the process of helping people, 

you know, deal with the form.  And does CNL tell people how to 

vote on those ballots? 

A. No.  CNL just talks about what is the process and tries to 

have any clarification to what is in front of them.  

Q. And have you ever in any of your roles, whether it be with 

CNL or Maricopa County Democrats or the one that I keep 

forgetting, the Center for -- the Center -- Central Arizonans 

for Sustainable Economy, have you ever heard of any instances 

of fraud in connection with ballot collection? 

A. No. 
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Q. And were there security measures that -- before the ban was 

in place, were there security measures that CNL undertook? 

A. CNL adopted all of the best practices that we took with us 

from the county party.  So a lot of -- a lot of the ways we 

learned how to process that, we brought along with us into our 

own process. 

Q. Why did you do that? 

A. Did you say why did we do that?  

Q. Why did you do that?  Why did you incorporate these 

security measures that you spoke of before in terms of a 

receipt and all that?  Why did do you that? 

A. For us, it's about -- when I say, you know, how do we enter 

into a partnership, right, like, that's our end of the bargain, 

right, is to treat these ballots with a level of reverence that 

we should hold for them.  

Our whole purpose is about getting people to use their 

voice and be their own change within their community, which is, 

in part, making sure you are engaging within these critical 

conversations and decision-making that we do via voting.  

And so for us, that's gold, right, and that transition 

point, that marker of success is the ballot.  That's how you -- 

that's how you know that you've done the work to turn -- to go 

from a nonvoter to a voter.  It's not any more tangible than 

that.  So how do we -- you know, holding that to the level of 

value that we started with was the whole purpose for why we 
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would want to have security measures in the first place.  On 

top of just demonstrating to the people, like, here's what 

we're doing to hold sacred what you're -- what you're 

entrusting to us.  

And so it was about maintaining -- like, again, 

wanting to move from stranger, what is the -- what are all the 

things we need to demonstrate to show you, like, we are a 

trustworthy partner in this.  Part of that is security. 

MR. SPIVA:  Thank you, Mr. Larios.  Let me just 

confer.  

No further questions, Mr. Larios.  Thank you for your 

testimony.  

THE WITNESS:  Thank you.  

THE COURT:  All right.  Cross-examination.

CROSS-EXAMINATION

BY MR. LA RUE:  

Q. Good afternoon, Mr. Larios.  

A. Hello. 

Q. My name is Joseph La Rue, and I'm one of the attorneys 

representing the State, and I want to thank you for being here 

today.  And I understand you were here yesterday as well.  

Thank you for coming and giving your testimony.  

A. Thank you for having me. 

Q. I believe you referred to Center for Neighborhood 

Leadership as CNL.  Is it okay if I use that abbreviation? 
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A. Please. 

Q. Okay.  Before CNL -- I'm sorry, before HB 2023 was passed, 

CNL used volunteers to collect ballots; right? 

A. Uh-huh. 

Q. What type of vetting did you do on your volunteers? 

A. For every volunteer or just for the ballot collection?  

Q. For the ballot collectors.  For anyone who handled a 

ballot, what type of vetting did you do?  

A. So in terms of -- help me understand.  What would you mean 

by "vetting," just so I can speak to specific practices that we 

have?  

Q. Sure.  

A. So I know we're talking about the same thing. 

Q. Sure, yeah.  What I'm trying to find out is how you 

determined that your volunteers were trustworthy, that you 

could trust them to collect ballots, that they wouldn't lose 

ballots, they weren't careless.  What type of vetting did you 

do in regards to that? 

A. Uh-huh.  And so -- so part of the -- part of, I guess, an 

initial vetting process, how do people enter, I would say, the 

organization, we had a model that was all about operating off 

of local leadership.  And so, for example, our staff is 

oftentimes hired from the communities we're looking to work in.  

Why?  Because that's the platform of which we're going to 

connect to that community in the first place.  
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And so that's the first, I guess, piece of vetting is 

that they're already connected to someone who is already, by 

paycheck, accountable to the organization.  I would say that's 

step one.  

The other piece to that in terms of what makes them 

ready to do the work of collecting ballots is part of the 

training, and so attending a certain number of trainings that 

says, okay, you understand the process, you understand what's 

happening electorally, anyway, you understand what the dos and 

don'ts are of this work, the legalities of the work, and then 

what are our process as well.  Making sure that that's clearly 

understood.  

That's actually multiple trainings that folks in our 

organization would tick off, and it's also -- it's actually 

part of how we understood leadership development model as well, 

do people understand these things around how this local system 

works.  And so we would even have a checkbox, okay, if this 

is -- 

So CNL oftentimes does elections around, say, bond 

overrides.  Why?  Because we have a student base that we're 

working with.  Do these students understand what a bond 

override is, is one of those train ings.  Do they understand 

what level of governance that's held in the school board, the 

school district level, do they do that training?  Cool.  On top 

of all of the other pieces of how do you vote, what is the 
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process, the ballot pickup, all of those things are also part 

of -- are part of our vetting process.  

The last thing I would say, the thing that I think 

makes what we would oftentimes find as our strongest volunteer 

base in terms of a vetting process, because this would also 

determine how effective they were at both building their 

relationships with the potential voter, is how in tune to their 

narrative are they.  

And so -- which is probably our biggest vetting piece:  

What is your own personal connection to why you're wanting to 

do this work in the first place.  And that's -- that's more 

rooted in the community voice.  From a CNL perspective, right, 

our goal isn't necessarily to win elections, it's to let 

people -- you know, if a governmental entity is going to 

determine both how much taxes extra you're going to pay and how 

that money's going to be used in the name of public education 

that you are currently the recipient of, then you should be 

rooted in why you want to understand -- why you want to have 

more students be a part of that process.  And so how vested are 

you in making sure that you are structuring that support for 

your own neighborhood to be successful by having representation 

actually show up.  

Does that make sense?  That's the other piece of 

vetting that we would do to make sure like, okay, we are -- we 

have a solid person that is, one, going to do some hard work, 
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for -- oftentimes, volunteers, there's no money.  Walk in the, 

you know, hundred degree heat for no incentive other than you 

want your community to be represented.  And so that's part of 

our vetting process.  

Q. Okay.  All right.

THE WITNESS:  I'm sorry, okay.

BY MR. LA RUE:

Q. There was no criminal background checks, though; correct? 

A. No. 

Q. Okay.  And you mentioned training.  Did you do training 

that was specific to the best practices for ballot collection? 

A. What -- what's the standard of best practices that you're 

using?  

Q. Well, I guess that would be organizational specific, but if 

I were conducting ballot collection, I guess I would want to 

make sure that there was adequate tracking of ballots and that 

there was safeguards in place as we're handling ballots and 

things such as that.  

Did you do that type of training with the volunteers? 

A. Yes.  

And I do want to clarify, the way I'm interpreting 

your question is best practices around ballot collection.  

Remember, there wasn't a lot of best practices around about 

ballot collection.  And quite frankly, at least locally in 

terms of who had the most -- both the experience of ballot 
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collection and putting very clear practices to that, the 

Maricopa County Democratic Party was that source.  We were the 

best practices of processing ballots.  

What's interesting about that is the One Arizona 

roundtable, which is where this started, was connected 

nationally as well, and so looking at the national best 

practices of how do you -- how do you process, right, this work 

was also part of what we were exposed to.  And even in those 

levels, Arizona still turned out to be some of the best 

practices of ballot collection in terms of who was doing that 

work.  

You weren't seeing that work happen in other areas 

that were more conservative or Republican, and so in these 

areas, we were kind of that definition.  And so how -- if 

that's how I'm understanding your question, we were kind of 

those experts. 

Q. But what I'm asking is, did you do that type of training 

with your volunteers? 

A. Yes.

Q. Did you do that type of training with all your volunteers 

who collected ballots? 

A. It was a fundamental process of how we approached the work, 

and so as -- like as program director, my job is to structure 

how the work happens and the logistics of the work.  And so, 

you know, how would you structure those trainings was in part 
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what we would put together.  And so all of those things had 

their own process too.  

Is that what I'm understanding your question to be?  

Q. Yeah, I believe so.  

A. Okay. 

Q. Your testimony is, to be sure that I'm understanding -- 

A. Sure. 

Q. -- your testimony, your testimony is, you did do that type 

of training with -- 

A. Yes. 

Q. -- volunteers.  

A. Yes. 

Q. Okay.  Did CNL require its volunteers to go to houses or 

apartments in groups of two or more, or did it allow its 

volunteers to go as a single volunteer? 

A. No.  Two or more. 

Q. Two or more?  Okay.

A. I don't -- I think most organizations would only do that -- 

after like 2013, it was really clear that that's -- you know, 

people started to have their own stories of things that were 

unsafe for singular volunteers, and so that also just became 

the best practice.  And because we were working primarily with 

students, they always went out in pairs.  And a driver.  So 

it's like more than -- but, yes.  

Q. Did -- you mentioned that the Maricopa Democratic Party, I 

Case 2:16-cv-01065-DLR   Document 378   Filed 10/05/17   Page 198 of 229  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1337 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JOSEPH LARIOS - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

454

believe you testified, provided receipts to voters who turned 

in their ballot; is that correct?  

A. Yeah.  We would provide a little receipt that would have 

both when your ballot should be turned in and then like phone 

numbers that you could call to verify. 

Q. Did CNL do that? 

A. CNL, I believe, did have versions of receipts, yes.  Yeah.  

Yes, we were collecting those for the students.  

Q. What was the last election that CNL collected ballots? 

A. I believe it was a bond override election, which would have 

been 2015.  2014, 2015. 

Q. Thereabouts, okay.  

How many ballots did CNL collect, roughly?  I know you 

probably don't know exactly, but roughly.  

A. Oh, I honestly don't even know how I would answer that 

question.  It depends on which election.  Like, I don't know.  

Which year?  

Q. Let's say the 2014 midterm elections.  

A. It's a different -- that's not how we would -- so at CNL, 

at the time, we wouldn't have looked at it that way because 

it's not like -- we were a nonprofit, so we would just do 

issue-based work where it intersected with voting, and part of 

that work would have been like a very specific bond election. 

Q. Okay.  

A. And so that's significantly smaller, and honestly, I'm not 
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sure.  In terms of that election, I'm not sure. 

Q. Okay.  Let's take the 2015 election that you mentioned.  

What was it for again? 

A. It would have been for the same stuff, the bond. 

Q. But again, you don't know how -- roughly how many -- 

A. No, there was -- there was not -- and another issue that we 

were making sure voters were civically engaged with was the 

transportation, the transportation ballot initiative as well.  

I forget what proposition that was. 

Q. Okay.  

A. And that's part of the reason I'm having trouble figuring 

out like how many specifically, because at that point, it was 

different elections that were happening and different, you 

know, different reasons to engage different areas locally.  And 

so I'm not actually sure what the number was. 

Q. Okay.  Fair enough.  

When CNL's volunteers collected ballots, did they -- 

did they keep written records of which houses or apartments 

they collected the ballots from? 

A. Yeah.  We would -- we would do the same type of setup, and 

so there would be a clipboard with a list of all the houses 

that you were looking to canvass, who -- the specific voter, 

right, that's registered at that household, and then there 

would be a set of data points that you could tick off.  

Everything from whether or not they were home and -- or not 
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home, right.  

And so if they were not home because there was a big 

dog, right, it would say that.  If they were not home because 

someone else was there, they answered the door but the person 

wasn't home, there was a spot for that.  Did you engage them in 

a conversation, there was a spot for that.  Did you collect 

their ballot, you know, things like that, so that's the kind of 

tracking system that we had adopted.  And it's also how we 

would formulate the logistics for how we were going to canvass 

in the first place. 

Q. Did your volunteers ask the voters that they collected 

ballots from whether they had a household member who could take 

their ballot for them? 

A. That -- yes.  So in the -- and once ballots were filled 

out, so once people had made the transition of actually filling 

out their ballot, right -- because like making a plan to 

actually turn in the ballot doesn't even matter if they're not 

going to fill it out.  And so once the process of verifying, 

cool, they've filled out their ballot, they've come to a place 

where they felt confident to fill it out, the second piece was 

then, what's your plan to turn it in?  

That's a best practice as well, right, of like how -- 

what's your -- how are you going to make sure that this gets 

there.  And that's what we would start to engage, the 

conversation of the "how."  And whether or not it made sense 
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for us to pick it and take it in or it made sense for them to 

figure out logistically how that would happen. 

Q. Did CNL keep records of how many ballots they picked up 

from people with no household member or family member or 

caregiver who could return their ballot? 

A. Do we keep records of that?  

Yes.  But I want to say it in a different way.  I 

don't know if we kept records in terms of the actual -- it 

wasn't necessarily a record of ballot.  It was, who do we need 

to have a deeper relationship that needed the more help.  And 

so oftentimes it would just be like -- like the volunteer would 

know who it is that would need that type of assistance and was 

in that type of a situation.  

And they would have a -- because that would be part of 

the debriefs, and so in that way, like it was -- it was 

collected and understood like each volunteer or whoever the 

person the volunteer reported to, that person would have an 

understanding of, in the breadth of their part of the universe, 

how many folks really kind of fit the bill that they were going 

to need additional support, that -- that step of, do you have a 

plan to turn it in was probably going to be a much more 

comprehensive step for like that list of people.  So in that 

sense, we did.  But like in terms of marking it where we can 

look back at it now, that's actually a really good practice we 

should incorporate.  
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Q. Well, Mr. Larios, I admire your work, and I want to be 

clear about that.  But I think you and I are approaching this 

differently.  

A. Okay.  

Q. You're thinking about this in terms of, did they have a 

plan?  Which that's an important question, and I understand 

that.  I'm thinking about it more from the perspective of, did 

they have other options?  

For example, we could have Voter X who has a sister 

who works right near the post office, and she could return 

Voter X's ballot.  

A. Uh-huh. 

Q. But Voter X might not have a plan.  And, you see, those are 

two different questions.  

What I'm trying to figure out is, how many of these 

voters had no option to be able to get their ballot back if a 

volunteer didn't collect the ballot?  

A. Right.  And all I can say to that, if I could, in terms of 

how I'm understanding your question, when we're asking, you 

know, how do you plan to get this to the ballot, right, how do 

you plan to make sure that this is turned in, the assumption is 

that they're the expert, right?  Like, it's part of our 

training.  You're not the expert.  You're not the expert of 

their life.  You're not the expert of their experience.  

They're going to have all the knowledge necessary to tell you 
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whether or not there's an adequate plan that they have access 

to.  

I mean, it wasn't on us to judge or to fix for.  And 

quite frankly, it's part of the -- from -- and I get why it may 

be different, but I'm trying to also explain from a -- how we 

would approach it.  Like, our goal is to increase civic 

engagement.  There's a piece about that.  That's about agency.  

We would just have to ask them, "What is your plan to get it 

in?"  

If they're telling us, "I have no viable plan.  I'm 

looking through -- right now I filled it out, I don't know how 

I'm going to get it there, right, I'm not sure."  

That to me and that to our volunteers and that to our 

best practices says, "Well, this person doesn't have access and 

we're going to go ahead and try and support that the best we 

have possible."  

And so could we be better at maybe collecting that 

data?  Sure.  But that's part of, when we're asking that 

question, they would be very up-front with all of the 

challenges and why they don't have a plan.  And we would just 

believe them.  That was our best practice, was to believe them.

THE COURT:  Mr. Larios, I don't think you answered his 

question.  Please listen to his question. 

THE WITNESS:  Okay. 

THE COURT:  He just asked you, how many voters had no 
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other option?  That's all his question was.  If you had any 

records or kept any count of how many voters had no other 

option. 

THE WITNESS:  Then the best way I could say that is 

for every ballot that we picked up demonstrates a voter that 

had no other option.  That's the best data that we have.  

So based on our process, that's the best I could come 

up with, and every time we picked up a ballot does actually 

demonstrate a voter who didn't have any other option.

BY MR. LA RUE:

Q. Those voters, though, were able to get their early ballot 

from their mailbox or from the post office, though; correct? 

A. Sure. 

Q. You mentioned in your testimony earlier that -- and I 

may -- I'm paraphrasing.  I don't have it in front of me, so if 

I misstate it, please correct me for the record.  

But I believe you said that your volunteers frequently 

came across people who were homebound and maybe had not left 

the home for five years.  Was that your testimony? 

A. Right.  That is a common narrative that we would 

oftentimes -- I mean, three years, five years, two years, it is 

that people are homebound and have been homebound for quite 

some time.  I would say five years was like my rhetorical 

response to that.  But if that's maybe more specific, like, 

multiple times. 
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Q. And I understand.  Five years is an estimate.  I'm not 

holding you to that.  

A. Okay. 

Q. What I'm interested in is did you keep records of that such 

that if we asked for names of voters like that, you could 

provide them? 

A. I mean, not to the level of how often that was the case.  

But do we have very clear examples of folks that are currently 

engaged and that we've committed -- we've continued to build 

those relationships with who reflect that experience?  Yes.  

Q. Did you work with Leah Gillespie at the Maricopa Democratic 

Party? 

A. Yeah. 

Q. Okay.  You mentioned earlier in your testimony, I think you 

talked about unsecured mailboxes; is that correct?

THE WITNESS:  I think that was in response to your 

question, Judge.  I think so.  Yes.

BY MR. LA RUE:

Q. What I'm interested in, and I -- the reason I'm asking the 

way I did, I may have misunderstood what you said.  

A. Okay. 

Q. But I'm interested in what you meant.  What -- when you 

talk about an unsecured mailbox, what are you speaking of? 

A. So I don't think I said "unsecured mailboxes."  

Q. Okay.
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A. I was responding to that.  And how I responded was, do 

people feel secure going to their mailbox?  Which was an issue 

of how people understood safety.  

And understanding in that context, do people feel safe 

within even their own neighborhood or apartment complex going 

to the mailbox, oftentimes that answer is no, especially when 

you have areas who have either experienced trauma via crime, 

which happens a lot, and that definition of safety, if that's 

what we're talking about, yeah, there is a lot of places that 

would be deemed unsecure mailboxes because of the understanding 

and cultural practice of public safety. 

Q. You were speaking in terms of the safety of a person going 

to the mailbox? 

A. Right.  And how people understand what is prohibitive to 

doing the process of voting, right?  Like that is -- that is a 

piece that is also unique in these neighborhoods when we're 

talking about where violent crime happens.  Like so, again, I 

think this is part of -- part of the more comprehensive 

discussion about what prohibits voters and what creates like 

these disparities of civic engagement.  These are some of the 

unique challenges that we're going to get in these 

neighborhoods that you don't find in other neighborhoods where 

high-efficacy voters are.  

Q. And I understand that, and I appreciate that.

But I guess my follow-up question would be, with that 
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definition of "unsecured mailbox," speaking of the safety of 

the person going to the mailbox, the voter still goes to the 

mailbox to get their early ballot.  

A. So -- so what you're -- so it's funny.  I can see how you 

would think so.  So part of the issue is that when you have a 

mailbox that starts to build up over time, you'll have a 

landlord that will make sure that -- that there is some process 

there.  That gets -- it becomes, actually, a problem that -- 

beyond the individual that has to get addressed.  

And so what happens is that when someone was like 

homebound, they'll have some type of process already built out 

to make sure that their mailbox doesn't overflow to the point 

that they start getting cited or dinged from whatever their 

neighborhood group is or whatever it is like that.  

And so that getting the mail to them, that's like, you 

know, "My cousin who visits me once a week knows to bring up 

the mail."  Or "The person who comes on Meals on Wheels knows 

that that's just part of like how -- how I need to get the 

mail, and I trust them, and so that's how I get the mail."  

But the process of responding and by utilizing mail 

isn't something that is already accounted for.  That's a unique 

thing where you always get mail whether you want to or not.  

And so because of that, there's already usually a process -- 

unless someone has just moved in.  Then even getting mail is 

like a whole ordeal until they come up with a plan.  
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But sending mail out is fundamentally different and 

would be accounted for differently than getting mail in if 

you're homebound.  Does that make sense?  Did I answer your 

question?  

Q. You did.  Let me move on.  I just have a couple more, and I 

think I will be done.  

A. Okay. 

Q. I think one of the disconnects that we've had is I've asked 

questions and you've answered questions, again, as we're 

approaching it from different perspectives and looking at it 

through different lenses.  

And I don't want to put words in your mouth, but I 

want to know if you agree with this statement.  I think, if I'm 

hearing you correctly, CNL views its mission in a global term 

of educating people and helping them become voters.  Is that -- 

is that a fair statement? 

A. I would say that we look at -- we have a systemic 

framework.  And so our society is governed by a set of systems 

that have their own process, like voting.  And that voting is 

one of those key processes by which communities can inform the 

larger system about how to make decisions that will directly 

affect that community.  

And so us having a systems framework to how do we 

address some of the unique challenges in the target areas that 

we're working in, that's -- that is definitely a fundamental, 
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and I would say it's somewhat unique in terms of the nonprofit 

sector locally of how we approach our work.  

Which means increasing civic engagement is a systemic 

solution, because we're saying within the system.  The formal 

way to engage the system, at least one way, is voting.  And so 

if we want to see systemic change that would fundamentally 

change education outcomes, health outcomes, transportation 

access outcomes, it means that that neighborhood has to 

fundamentally increase its formal participation with the 

system.  And so civically engaged leadership means leadership 

that understands the ins and outs of how it can best voice what 

its needs are, which means voting.

Q. And so as part of CNL's strategy to achieve that, prior to 

HB 2023, it offered ballot collection as a service to the 

people that it was engaging with; correct? 

A. Sure.  Yes. 

Q. Okay.  And oftentimes, that service was a convenience for 

the voters in helping them get their ballot back to the county 

recorder; correct? 

A. I would say that it is a -- it's a fundamental need.  It's 

like food banks.  Like, chronic hunger exists, and people will 

go hungry without the food bank.  It does not fix chronic 

hunger, it doesn't fix the systemic issues for why chronic 

hunger exists, but it is necessary for survival.  

And so being able to collect ballots is similar is 
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that there are major systemic challenges that prohibit voting.  

And so us being able to provide this Band-Aid solution in the 

same way that a food bank would provide Band-Aid solutions for 

people who are hungry, we're providing the Band-Aid solution.  

That's why ballot pickup isn't our only work.  It is not the 

only way we understand how civic engagement has to happen and 

how we need to be moving forward, but considering the major 

deficits of how the system is constructed that allows for such 

a disparity of engagement to exist.  

Again, disparities of engagement exist within these 

neighborhoods, and they exist because they have different 

challenges than high-efficacy neighborhoods.  Because those 

disparities exist and we have no simple fix, ballot collection 

becomes a relevant tool to even having parity to even be able 

to have at least the same voter turnout that's equivalent to 

another part of the same city.  That's in the representational 

democracy.  

That's what I feel, and that's why I feel ballot 

collection is actually essential in the same way that we would 

never cut off, you know, food banks from doing essential work.  

They're not the end-all, be-all fix, but without them, people 

go hungry.  Without ballot collection, we will continue to have 

horrendous levels of lack of engagement, and this is how we're 

going to address that.  We'll have better fixes if we have more 

engaged people.  We'll have better solutions.  And so that's 
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part of the way that we're looking at it.  

MR. LA RUE:  All right.  Your Honor, just one moment. 

THE COURT:  Okay. 

BY MR. LA RUE:  

Q. Mr. Larios, just a couple more questions.  

A. Okay. 

Q. Do you attend the outreach meetings that are held by the 

county election officials? 

A. The outreach meetings?  I --  

Q. Yeah.  They hold outreach meetings for minority groups and 

Get Out the Vote groups and things such as that.  

Have you ever attended any of those? 

A. By whom?  

Q. County election officials, the county recorder and the 

elections department in Maricopa County.  

A. I may have.  What would the title of some of the -- like, 

the spaces that they work -- because they wouldn't just title 

them that, so like what's like an event that I would have gone 

to that they had -- so I'm not sure. 

Q. Yeah.  

A. I go to a lot of events.  They may have been held by them.  

Which event, like, would you be asking me?  

Q. Well, once a month, they hold outreach meetings with the 

various Get Out the Vote groups, One Arizona and groups like 

that, just to discuss voting and how we can do this better, and 
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especially with regard to minority communities and things like 

that.  

Do you attend those? 

A. I mean, if we're talking about things that One Arizona has 

participated in in terms of informing formal election processes 

like that, I would probably say yes, I have attended one 

because I've attended multiple.  Again, without like a specific 

day, I'm not sure, but have I attended things like that with 

One Arizona?  Absolutely.  Even with CNL, as like a 

representative of One Arizona. 

Q. All right.  What is your -- would you agree that election 

officials, Maricopa County -- strike that.  

Most of your work is in Maricopa County; correct? 

A. Yeah. 

Q. Okay.  

A. Yes. 

Q. Would you agree that the election officials in Maricopa 

County are pretty responsive if you come to them with concerns? 

A. No. 

Q. Have you come to them with concerns? 

A. That's a good question.  So when we're talking about 

representation, all right, I have multiple times come to them 

with concerns, especially in specific instances.  So one of 

those would be, for example, when the City of Phoenix had an 

election at the same time that the county had an election, one 
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was around the bond overrides I spoke to earlier.  One was a 

city council election.  

You had two entities that were holding an election in 

the exact same year at the exact same time.  Their logistics 

for how they were going to do that were completely separate.  

One had polling places; one had voting centers.  The polling 

places, you could only vote at the polling places.  The voting 

centers, you could vote at voting center you want.  The catch 

was that it was only if you were voting for the city council 

election.  

And because there was no conversation between the two 

entities in terms of its logistics, there was no plan set into 

motion, as far as we could see, and that's part of what we were 

engaging with is, "Hey, how are you accounting for the 

misinformation of when a voter shows up with their Phoenix 

Union bond override ballot which is held by the county at one 

of your voting centers where you're only accepting city council 

ballots."  

What we have found was the answer was, "Oh, you're 

going to have to go vote somewhere else."  That was the extent 

at which they had accounted for this logistical nightmare.  

Leading up to that, there was multiple points where we 

were trying to engage and say:  This is going to be a major, 

major hiccup.  This is going to be a logistical nightmare.  

You're going to actually prohibit the ability for people to 
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turn in their ballot on time because you're not talking to each 

other.  You're holding two different elections with two 

different processes, and you're expecting people to know the 

difference, even within their own precinct, where they're 

supposed to go, and even your own people aren't even sure 

where -- 

So if people showed up to a city council voting 

center, those folks didn't necessarily know where to send them 

for the polling place for the bond election, so even that was 

not coordinated.  

And leading up to that fiasco, there was multiple 

calls, multiple phone calls to say, "This is going to be a 

problem.  How are you addressing this?"  And the fact that not 

only did they not address it, not only did it turn out to be 

that kind of logistical nightmare that we were then having to 

pick up the slack for, right, that would definitely make me say 

no, they haven't been -- they haven't been responsive.  That 

was a major, major hiccup. 

Q. Who did you talk to at the Maricopa County Recorder's 

office? 

A. It's a female's name, and I don't remember her name off the 

top of my head.  I want to say Helen Purcell, but I know that 

that's wrong.  

Q. Okay.

A. And so I don't remember her name.  I don't remember her 
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name. 

Q. Okay.  But you believe it was a woman? 

A. I'm pretty sure, yeah, at the City. 

Q. Do you know Rey Valenzuela? 

A. I might.  I know a lot of people.  I'm not sure.  

Q. But you --

A. I guess I don't know him personally, but have I probably 

met Rey Valenzuela?  Maybe. 

Q. As you sit here today, do you know -- 

A. I don't recall Rey Valenzuela right off the top of my head 

just by a name.

MR. LA RUE:  All right.  No more questions.

THE WITNESS:  Could you describe who he is?  I might.

MR. LA RUE:  He's the elections director for Maricopa 

County.

THE WITNESS:  I don't --

MR. LA RUE:  Mr. Larios, thank you for being here 

today.  We appreciate it.  

No more questions. 

THE WITNESS:  Okay.  Thank you. 

THE COURT:  Redirect?  

MR. SPIVA:  No.  No redirect, Your Honor.  

Thank you very much for your testimony, Mr. Larios. 

THE COURT:  You're excused.  Thank you for coming. 

THE WITNESS:  Thank you.  
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(Witness excused.) 

MR. SPIVA:  Should we bring Mr. Rodden back, Your 

Honor, or are we hitting up against your deadline?

THE COURT:  Let's do another 15 minutes.  That would 

be helpful.

MR. SPIVA:  Okay.  Great.  Thank you.

THE COURT:  Dr. Rodden, I remind you you're under 

oath. 

THE WITNESS:  Thank you.

THE COURT:  You may proceed. 

MS. CALLAIS:  Thank you, Your Honor. 

JONATHAN ANDREW RODDEN,

called as a witness herein by the Plaintiff, having been 

previously duly sworn or affirmed, resumed the stand and 

continued to testify as follows: 

DIRECT EXAMINATION (Continued) 

BY MS. CALLAIS:

Q. Dr. Rodden, before the break, we were going through your 

second report and you were talking a bit about the various 

analyses you had performed on disparities in Arizona and 

counties across Arizona.  

And we had hit on a few specific counties.  Your 

report itself, it has more detail about all of the counties in 

Arizona; is that correct?  

A. Yes. 
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Q. And that's your second report that you wrote in this case? 

A. Yes. 

Q. And then you had a first report which also went into more 

detail about disparities in Maricopa County, Coconino, and Pima 

County? 

A. Yes.

MS. CALLAIS:  And, Your Honor, I would just note that 

those are in his report which is in evidence, and we'll let 

them sit to sort of abbreviate this. 

THE COURT:  All right. 

BY MS. CALLAIS:

Q. So, Dr. Rodden, one of the things you spoke about earlier 

was that you looked into why, sort of the causes of 

out-of-precinct provisional voting.  Broadly speaking, what did 

you find when you looked into that question? 

A. I would cluster the answer to that in two groups, but both 

of them interact.  So one set of answers just has to do with 

the types of neighborhoods in which we see high rates of 

out-of-precinct voting.  Those are places that tend to be more 

dense.  They tend to have higher rates of residential moves, so 

people have a much less stable residential environment.  And 

they tend to be neighborhoods that are relatively poor.  

And the second set of observations about this had to 

do with the structure of polling place locations, which was 

itself not unrelated to those factors.  The process of finding 
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good polling place locations and the way those interact with 

the boundaries of precincts is something that varies a lot from 

one part of the state to another.  

So we see that in urban neighborhoods, there is a set 

of problems that emerges related to the locations of polling 

places.  So that in the end, we have a problem where people are 

moving quite frequently, and then that interacts with the 

locations of the polling places which themselves are actually 

moving in some cases from one election to another. 

Q. And with respect to the sort of first factor that you 

mentioned, this transience and people moving frequently, is 

that something that Dr. Thornton also found with respect to 

out-of-precinct provisional voting? 

A. Yes.  In one of her replies to my work, she was adding some 

additional variables to an individual-level analysis of 

out-of-precinct voting.  And what she discovered is that people 

who have recently moved are more likely to cast an 

out-of-precinct ballot, and that's quite consistent with 

something that I also saw in the data.  It kind of jumps out at 

us.  

In some cases, we see that people who are in the 

correct precinct, they're in their registration precinct, but 

yet they still are classified as having received an out-of -- 

as having voted out of precinct.  And the reason for that is 

that in those cases, people had recently moved and ended up in 
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the wrong place.  

So moving is something that really has become clearly 

one of the important factors.  And, of course, we heard that 

from a lot of the fact witnesses, and it relates very well to 

the data analysis I've done.

MS. CALLAIS:  And, Heather, could we just bring up 

Exhibit 97, page 49, Figure 15.  I must have the page wrong.  

Maybe it's like 45, Figure 15.  Yeah, 37.  

BY MS. CALLAIS:

Q. So, Dr. Rodden, this is a map of the precinct boundaries of 

a particular precinct in Maricopa County, and it has some dots 

that correlate with out-of-precinct voters.  Can you just 

explain this map to the Court and what it shows? 

A. This again, as in one of the maps we viewed earlier, we 

again have each individual -- the residential location of the 

registration address of individuals who voted out of precinct 

are indicated in red.  And the location of polling places are 

indicated in green, and the boundaries of the precincts are 

indicated in gray.  

And so we can see from this map -- we can look at 

people who voted out of precinct and get a sense for the 

spatial arrangement of the problem.  So the kinds of things we 

can see, if we look in the -- if we look in the southwest 

corner of the map, there's a precinct called Tumbleweed where 

the polling place for the precinct is -- you can see it's at 
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the northern end of a park.  It's close to the center of the 

precinct, but we see on the west side of the precinct there is 

another polling place associated with a different precinct that 

is numbered 181 on the map.  

And so we see that people who live close to that 

precinct ended up voting at the other -- at the close -- at the 

proximate polling location. 

Q. And, Dr. Rodden, when you refer to the proximate polling 

location, which one are you referring to? 

A. The people are voting at a polling location that is closer 

to their home than the one to which they've been assigned.  And 

so this is just an example, just to illustrate something that I 

actually explored in a more thorough way in my first report 

where I did statistical analysis of this phenomenon, in all of 

Maricopa County.  

And so we see this sort of thing is -- it's not just 

something that shows up in a couple of examples.  It's 

something that is true throughout Maricopa County, that one of 

the things you notice here visually is that often the polling 

place is on a major thoroughfare, which of course makes sense, 

and those thoroughfares often form the boundary of the polling 

places, so that the polling place will often be on one side of 

a precinct.  And then the individuals on the other side of the 

precinct will be much closer to some other polling place.  

And so it's often the case that people make the 
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mistake of visiting the polling place that is closer to their 

home.  And so I've analyzed that quantitatively and found that, 

indeed, people with within a precinct who live further from a 

polling place are more likely to vote out of precinct.  

Another related observation is that in -- especially 

in urban neighborhoods where it's difficult to find good 

polling places that meet all of the -- a criteria, polling 

places are sometimes shared between precincts.  So it's also 

the case that if an individual is assigned to a polling place 

that is shared between precincts, then individuals are more 

likely to cast out-of-precinct ballots.  

So what that means is that, for instance, someone will 

get their information to go to a particular church in the 

neighborhood, and at that church, there will be two different 

lines.  The individual didn't write down or record the 

information about which line they're supposed to get in.  Some 

of the individuals get in the wrong line, and they end up 

casting an out-of-precinct ballot that doesn't count. 

So that is also another significant predictor of 

voting out of precinct is if you were assigned to one of 

those -- one of those shared polling place locations.  

Another thing that comes out in the map but is also 

there in the quantitative analysis is that when people live in 

proximity to a larger number of polling places, which happens, 

not surprisingly, in denser neighborhoods, then in that 
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environment as well, people are more likely to cast an 

out-of-precinct ballot. 

Q. And, Dr. Rodden, you mentioned that there were sort of two 

broad categories, an election administration category and one 

that focused on more socioeconomic factors.  Did you also in 

Figure 15 conduct any analysis as to the various socioeconomic 

factors that you mentioned earlier? 

A. This was a neighborhood that I chose for illustrative 

purposes that was a relatively poor neighborhood with a 

relatively high rental share and a relatively high rate of 

residential instability.

MS. CALLAIS:  Heather, if we can go to, I think now 

it's page 49, Figure 16. 

BY MS. CALLAIS:

Q. So, Dr. Rodden, you mentioned the last map that you 

described was in Maricopa County, and you mentioned that you 

also had done some additional work in Maricopa County in your 

first report; is that right? 

A. Yes. 

Q. And in that -- in your first report, did you look at a 

number of different precincts, and how did you evaluate the 

various causes of out-of-precinct voting in your first report? 

A. In my first report, I estimated a statistical model in 

which I tried to predict whether or not an individual cast an 

out-of-precinct vote.  That was the dependent variable.  
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The independent variable was a variety of the things I 

had just described, whether one lives -- whether there are 

multiple polling places within a close proximity, the distance 

to the polling place, whether or not the polling place was 

shared between precincts, and I looked at some information 

about whether the assignment of the individual to polling 

places had changed over time.  That was something I forgot to 

mention.  

So changes in the polling place location over time, 

these were all things that predicted out-of-precinct voting, 

and that was all from an in-depth case study of Maricopa 

County.  That particular study did not include Pima County. 

Q. And in your second report, did you also look at Pima 

County? 

A. Yes. 

Q. And what did you find in looking at Pima County? 

A. Much of the same.  And this is an illustrative example.  In 

this -- one of the things we see more frequently in Pima County 

is that often it's difficult to find a polling place location 

that is actually physically within the precinct.  And what this 

map shows is that I tried to color-code it so that one can see 

that, for instance, the polling place for Precinct 50 is 

actually down in Precinct 159.  In -- over in Precinct 26, the 

polling place is located across the street over in 160.  

And there are a couple other examples like that on 
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this map.  And so in those situations, for example, we can see 

that in Precinct 26, there are some individuals toward the 

southern end of the precinct who ended up visiting the polling 

place that was closer to them, again a similar story, as 

located in Precinct 51.  So -- and there are other examples 

like that that show up on the map. 

Q. And, Dr. Rodden, in addition to the problems with the 

location of polling locations that you note in this map, did 

you look at those other broader characteristics that contribute 

to out-of-precinct provisional voting as well? 

A. Well, again, this is an example that was drawn from a 

neighborhood that had some of those same features that I 

mentioned earlier. 

Q. And when you talk about sort of these two broad categories 

of election administration issues and socioeconomic factors, 

did you ever -- did you have any conclusions or draw any 

conclusions about interactions between the two of those? 

A. Yes.  What I've learned over time, as I've really been 

diving deeper into the data associated with this case, is that 

it's not enough to really focus only on the fact that people 

frequently move.  It's also that they move in a context of 

polling place locations and polling place changes that are 

captured in -- partially in these maps. 

So when individuals move frequently, this really -- 

this is something that is more likely to happen among renters 
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who live in dense neighborhoods, and it's -- it 

significantly -- happens significantly more often among 

minorities.  And so we see that -- we see that getting it 

right, casting a ballot in the correct place, is something that 

becomes much more difficult when one is frequently moving.  

And the problem is really quite difficult and it's 

subtle, and it's hard to really bring out in the maps.  One of 

the things we see in some of the maps, it's not the case that 

everyone is voting in a place that is -- that is confusing and 

closer to their residential location.  About a quarter of the 

people are casting an out-of-precinct ballot in -- at a polling 

location that is closer to their home than the one to which 

they've been assigned.  

But we also see in the maps, and you can see it here 

as well, some people are quite close to their polling place and 

they are casting out-of-precinct ballots.  But in many cases, 

those are individuals who have recently moved, for instance, 

from one apartment to another.  

And there is a very difficult situation that I think 

came out in some of the testimony of the fact witnesses where 

an individual who has moved is -- the correct course of action 

is for that individual to update their registration and go to 

the new polling place.  But if the registration has not yet 

been updated, my understanding is they are to go to the new 

polling place and announce their new -- their new location and 
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show identification that has that location on it.  And then 

they can cast a provisional ballot that will count because they 

have -- they have moved.  

But there are -- the problem is that the 

identification has to match up.  So if someone moves to a new 

place and has not yet received a driver's license with a new 

address, they face a very difficult scenario.  Because if they 

go to the new polling place and then -- which would be correct, 

if the driver's license had been updated, then they show up to 

that place, but if the driver's license has not been updated, 

then they are not able to vote in that location.  

So in that situation, they were supposed to go to 

their old location.  The only way for their ballot to count is 

to actually cast a ballot in a place where they no longer live, 

because they will be on the list in that polling location and 

their driver's license will have that location on it, even 

though they no longer live at that address.  

That would be the appropriate way to get the ballot 

counted, even though it's technically an out-of-precinct 

ballot.  This is my understanding of the situation.  So someone 

who has moved has to understand the complexities related to the 

address on the identification and the two possible polling 

places. 

THE COURT:  Is this a good place?  

MS. CALLAIS:  Yes, this is fine. 
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THE COURT:  Okay.  Let's break for the day.  Come back 

tomorrow at 9:00. 

(Discussion off the record.)

MS. HARTMAN-TELLEZ:  Your Honor, do you have the time, 

if you've been keeping track? 

THE COURT:  I'll give you the time right now.  The 

plaintiffs have 16 hours and 47 minutes left.  Defendants have 

21 hours and 41 minutes left.  

MS. HARTMAN-TELLEZ:  Thank you. 

(Proceedings concluded at 4:45 p.m.) 
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DATED at Phoenix, Arizona, this 5th day of October, 

2017.

s/Jennifer A. Pancratz_     _______
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I N D E X
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Kathleen Giebelhausen
By Mr. Spiva  
By Ms. Hartman-Tellez

Jonathan Andrew Rodden
By Ms. Callais
By Mr. Ahler

Samuel Phillip Shapiro
By Mr. Tischenko
By Mr. La Rue

Martin Quezada
By Ms. Callais
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Kenneth Clark
By Mr. Spiva
By Ms. Karlson

David Berman
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  489

  
  501

  601

  623

  682

  706

  497

  
  520

  613

  662

  696

  589

  621

  680

  704

 

E X H I B I T S

NO.                 DESCRIPTION    REC'D
  

514 DPV Licensed Providers 565
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P R O C E E D I N G S

(Proceedings resumed at 9:00 a.m.) 

THE COURT:  Good morning.  Are we still with 

Dr. Rodden?  

MR. SPIVA:  Yes, Your Honor.  Although we were going 

to request if we could take one short fact witness out of order 

again because she's here.  We thought we could get her out 

pretty quickly. 

THE COURT:  You know, that's my answer.  Whatever 

works best with these witnesses' schedules is fine with me. 

MR. SPIVA:  Great.  Thank you, Your Honor.  

And then I think Mr. Kaul has --  

MR. KAUL:  And, Your Honor, we just wanted to give the 

Court a quick update.  We had a chance to talk a bit about the 

exhibit exchange following your direction yesterday.  And I 

think we're -- we have an agreement on one point, and I think 

we're working on a second point.  

I think we're all on the same page -- and defense 

counsel can correct me if I'm wrong -- but I think both parties 

agree that, if there are exhibits that the parties are going to 

attempt to introduce into substantive evidence, that they 

should be exchanged in advance.  I don't think either side 

thinks that we need to exchange documents that are being used 

purely for impeachment or for refreshment in advance. 

THE COURT:  Well, certainly not refreshment.  In 

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 4 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1372 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KATHLEEN GIEBELHAUSEN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

489

superior court all the documents were disclosed ahead of time, 

and it didn't create any problems in my experience, even 

impeachment documents.  But if you guys agree to that, that's 

fine, because the rules don't require them to disclose their 

impeachment documents early, so... 

MS. KARLSON:  Yes, Your Honor.  That's our agreement.  

THE COURT:  All right.  Good.

MR. KAUL:  And then we're working on an agreement as 

to some of the records.  We're still working on that, but we'll 

get back to the Court on that. 

THE COURT:  All right.  Good.  

All right.  Well, let's get started. 

MR. SPIVA:  Your Honor, the plaintiffs' next witness, 

out of order, though, is Ms. Kathleen Giebelhausen.

COURTROOM DEPUTY:  Right up here, ma'am. 

KATHLEEN GIEBELHAUSEN,

called as a witness herein by the plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed.

DIRECT EXAMINATION

BY MR. SPIVA:

Q. Good morning, Ms. Giebelhausen.  Can you state your name 

for the record, please.  

A. Kathy or Kathleen Giebelhausen. 

Q. And I assume that's spelled the traditional way?  
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A. Yeah, common spelling, yeah. 

Q. I'm just kidding.  Can you spell it for the court reporter.  

A. Oh, Kathleen is K-a-t-h-l-e-e-n, common spelling.  And if 

you want my middle initial, it's E., as in Edward or Ellen.  

And last name is G-i-e-b as in boy -e-l-h-a-u-s-e-n. 

Q. Okay.  And, Ms. Giebelhausen, where do you live? 

A. Where do I live?  I live in Gilbert. 

Q. And how long have you lived in Arizona?  

A. Since 2002. 

Q. And did you -- I don't think you stated your address at the 

beginning.  What --  

A. Actually, it's 2001. 

Q. What's your current address? 

A. 1537 South Longspur Lane in Gilbert, 85296. 

Q. How long have you lived there? 

A. Since 2003. 

Q. And are you registered with a political party? 

A. Yes. 

Q. What's your party? 

A. I am Republican. 

Q. And did you vote in the August 30th, 2016, primary election 

for Congressional District 5? 

A. Yes, I did. 

Q. And what polling place did you go to? 

A. It was a Mormon church. 
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Q. Close to your house? 

A. Not too far away. 

Q. Was there any polling place, to your knowledge, that was 

closer? 

A. Well, there was a place that I used to go to that was kind 

of in the neighborhood across from my neighborhood.  It was a 

little bit closer.  But when we had all that Helen Purcell kind 

of stuff, they had changed it. 

Q. And had you voted at that precinct before, before the 

August 2016 primary? 

A. The one that was the elementary school?  

Q. No, the Mormon church one.  

A. Yeah, twice before. 

Q. Twice before that?  Okay.  

And what happened when you went into the polling 

place? 

A. I went -- I don't know.  It was like 3:00 o'clock, 

4:00 o'clock in the afternoon.  Figured I'd beat the rush, 

people coming home from work.  There wasn't a lot of people 

there, which was kind of nice, so it wasn't a lot of waiting in 

line.  

I walked in.  Went up to the little bench.  And they 

asked -- I think it was my driver's license I gave them.  

Looked me up.  And it was a young man that I gave my 

information to.  And he says, "You're in the wrong polling 
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place."  

And I'm like, "Well, what do you mean?  This is where 

I've gone the last couple of times."  

And he says, "Well, you can vote by provisional vote 

if you want."  

And I asked, "Well, what's provisional vote?"  

He shrugs his shoulders, says, "I don't know."  

And there was an older gentleman sitting next to him, 

and he asked him, "Well, what's a provisional vote?"  And that 

guy didn't know either. 

Q. These were the two people who were working at the polling 

location? 

A. Yes. 

Q. Okay.  And so -- and had you ever heard of a provisional 

ballot before? 

A. I might have heard the term before, but I didn't know what 

it was.  

Q. Okay.  And it sounds like neither of them explained what it 

was? 

A. They had no clue what it was either. 

Q. No one had explained it to them? 

A. No. 

Q. Okay.  And so what happened next? 

A. I did my voting.  They said that I was going to need a 

special envelope, like a manila envelope.  And they told me 
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there was like a red box towards the door.  Just, you know, put 

my voting in the envelope and put it in the box.  And then I 

made sure to get my little sticker, "I Voted."  I was proud of 

that.  And I went home. 

Q. Did they tell you that there was a chance that your vote 

wouldn't count? 

A. No.  I had no clue. 

Q. Okay.  And did they tell you what the correct precinct was 

that you supposedly were supposed to be at? 

A. No.  They did offer to -- when I was asking about the 

provisional vote, they did offer, and he says, "Well, we can 

tell you, you know, where you're supposed to go.  But, you 

know, since you're here, if you want to vote here, you can just 

go ahead and vote by provisional vote."  

That's kind of how it went.  

Q. Uh-huh.  

A. And I thought, "Well, as long as I'm here, might as well 

just" -- 

But had I known that it wasn't going to count, I would 

have -- you know, it was on the way home.  I would have stopped 

off at the elementary school where I was supposed to go, where 

I had gone a couple times before that. 

Q. Okay.  Sounds like the elementary school at one time had 

been your precinct? 

A. Yes. 

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 9 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1377 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KATHLEEN GIEBELHAUSEN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

494

Q. Okay.  And then it became the Mormon church at one point, 

and then it was now the elementary school again? 

A. And then it went back to the elementary school.  

So then when this -- when we had the main election in 

November, I went back to the elementary school. 

Q. Okay.  And so did you have the means -- it sounds like 

it -- you could have gotten to the elementary school if they 

had told you you needed to go there in order to have -- 

A. It was on the way home.  I mean, it was actually closer to 

my house than the Mormon church was. 

Q. And you own a car; right? 

A. Yeah. 

Q. Okay.  When did you first learn that your vote hadn't 

counted? 

A. There was a knock on the door one day around this time last 

year.  And I don't usually answer the door for people that I 

don't know.  And -- people are always trying to sell you 

something.  So I had kind of peeked through the window, and I'm 

like, "What do you want?"  

And she says, "Well, did you vote in the last 

election, in the primary election?"  

And I'm like, "Well, yeah."  

And she says, "Do you realize your vote didn't count?"

And I'm like, "No."  

And so then I opened up the door.  We had a 
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conversation about it, and asked me if I was willing to sign a 

declaration, and it kind of proceeded from there. 

Q. Okay.  And did you end up testifying in another lawsuit 

regarding that primary that involved people whose votes hadn't 

counted because of the out-of-precinct issue? 

A. Yes.  Yes, I did. 

Q. Okay.  And I think the person who came to your door was 

connected with that -- with that lawsuit?  

A. Yes. 

Q. Okay.  Now, do you know ultimately what happened in 

connection with that lawsuit and your vote, whether it 

ultimately was counted? 

A. Yes.  I was kind of paying attention to the news, and 

eventually those -- that part of the lawsuit, I was told, was 

in our favor.  So my vote was indeed counted.  

But it was -- I guess it was kind of with the 

Christine Jones.  It was against Andy Biggs.  And so it turned 

out there was only like a handful of votes, like seven or nine, 

I can't remember exactly which, that separated the two.  And so 

then they wanted to make sure all the provisional votes were 

counted.  And it actually made the span larger, and Andy Biggs 

eventually won.  

But the point was that if I'm going to vote, my vote 

should count.  It doesn't matter what party I'm voting for. 

Q. I take it from that, your understanding is your vote 
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counted because the Court ordered it to be counted? 

A. Yes.  Yes. 

Q. And why is voting important to you? 

A. It's my right as an American.  I'm a very proud American.  

Q. And have you voted consistently through the years? 

A. Pretty much, yeah.  Yeah.  There was one time I had a 

surgery and I couldn't do for that.  But even like when my dad 

was ill, he wanted to vote and I helped him fill out the 

ballot.  It's very important.  I mean, you can't complain about 

what's going on in the world if you're not voting and making 

your voice heard.  

Q. And just one last question:  How did you feel, you know, at 

the time the person came to your door and told you that your 

vote hadn't counted? 

A. Kind of shocked at first because I had no clue what a 

provisional vote -- I even asked a bunch of my friends and just 

people I knew, people from church and stuff.  And nobody knows 

what a provisional vote is.  Basically, I was told that, "You 

have the right to vote, but it doesn't count."  

I'm like, "Well, what's the point of voting then?"  

So I was kind of -- kind of frustrated.  

Q. Now, you and I had a nice conversation the other day, 

probably the first time, maybe, that a solid Trump supporter 

and a solid Clinton supporter sat down and actually -- 

A. Go Trump.
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Q. -- enjoyed a conversation with each other.  

But do you think everybody ought to have that right to 

have their vote counted regardless of who they vote for, even 

if they vote for somebody you don't agree with? 

A. Absolutely.  It doesn't matter -- like I was saying before, 

it doesn't matter who your party affiliation is for, that is 

your right as an American.  That -- if I'm going to vote, it 

should count.  You don't get to pick and choose.

MR. SPIVA:  Thank you so much, Ms. Giebelhausen.  I 

appreciate your testimony.

THE WITNESS:  You're welcome.  

THE COURT:  Cross-examination.

CROSS-EXAMINATION

BY MS. HARTMAN-TELLEZ:

Q. Good morning, Ms. Giebelhausen.  My name is 

Karen Hartman-Tellez.  I represent the State defendants in this 

lawsuit, and I just have a couple of questions for you.  

A. Sure. 

Q. You testified earlier that you had previously voted at the 

elementary school pretty close to your house.  

A. Uh-huh. 

Q. And that was in both the 2012 and the 2014 general 

elections; is that correct?  

A. Yeah. 

Q. Okay.  Do you recall how you determined that that was the 
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place you should go to vote in those elections? 

A. I think there might have been like a card or something that 

was sent. 

Q. Maybe your sample ballot?  Do you recall getting a sample 

ballot? 

A. It could have been.  Could have been, yeah. 

Q. And then in the presidential preference election, the 

presidential primary in March of 2016, and the May special 

election in 2016, you voted in both of those elections? 

A. I believe so, yes. 

Q. And that was at the LDS church --

A. Yes. 

Q. -- that you mentioned before?  

How did you determine that that was the place you were 

supposed to go to vote for those elections? 

A. Probably the same things.  Probably on a little card or 

something.  Honestly, I don't remember. 

Q. Okay.  But before the August primary in 2016, you didn't 

check to see where you should go vote even though it had 

changed at least once in the recent past? 

A. Well, I always thought that, you know, basically where you 

live, that the polling places were kind of pretty much the same 

all the time.  And then when they had that whole Helen Purcell 

thing that they went from all these voting places down to just 

a few, so then my polling place changed. 
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And I hadn't heard anything on the news that told me 

otherwise, that they had expanded them back out to where it was 

before, which is why I thought, "I'll just go to the same 

place."  

You get so much stuff in the mail, and I'm just -- 

this last election was just so nasty, I'm like, I just don't 

want to see all this stuff.  So I just pitched it, so that's 

why I just assumed that I went to the same place where I had 

gone before. 

Q. Okay.  I believe when you were testifying just a few 

minutes ago, you said that if you had known that your vote 

wouldn't count, you would have determined where you should have 

gone and voted in that location? 

A. Yeah.  I would have gone. 

Q. Okay.  

MS. HARTMAN-TELLEZ:  Can we pull up Exhibit 574.  

BY MS. HARTMAN-TELLEZ:

Q. And this -- I'm just going to put this up on the screen so 

that you can see the language.  

MS. HARTMAN-TELLEZ:  And if you could just call out 

the bottom paragraph.  

And we may need to get the second page as well.  

Sorry.  But we'll start there.  

BY MS. HARTMAN-TELLEZ:

Q. If you see the quoted language there, it says:  I know that 
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my provisional ballot will only be counted if I have voted in 

the correct precinct, which is based on where I currently live.  

I understand that voting in the wrong precinct means that my 

ballot will not be counted.  

Do you see that language? 

A. I've never seen it before. 

Q. But do you see it there on the screen? 

A. Yes. 

Q. If that had been on the form that you filled out when you 

were casting your provisional ballot, would you have gone 

elsewhere to vote? 

A. Absolutely.  

MS. HARTMAN-TELLEZ:  Okay.  I have no further 

questions.  

THE COURT:  Redirect?  

MR. SPIVA:  No, Your Honor.  No further questions.  

Thank you. 

THE COURT:  Okay.  You may step down.  Thank you for 

coming. 

THE WITNESS:  Thanks.  

(Witness excused.) 

MR. SPIVA:  And we will continue with Dr. Rodden, if 

that's all right, Your Honor.  

THE COURT:  Okay.  

Dr. Rodden?  
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You may proceed. 

JONATHAN ANDREW RODDEN,

called as a witness herein by the Plaintiffs, having been 

previously duly sworn or affirmed, resumed the stand and 

continued to testify as follows: 

DIRECT EXAMINATION (Continued)

BY MS. CALLAIS:

Q. Dr. Rodden, so yesterday when we left off, you were 

discussing the ways that the placement of polling locations 

form part of the causes for out-of-precinct voting.  

Did you also do any analysis with respect to the 

impact of race and polling locations? 

A. Yes.  I looked at -- some of the factors I discussed 

related to polling place location, I looked at how those were 

related to neighborhood characteristics, including race.  And 

it appears that minorities are more likely to live in the kinds 

of confusing polling place environments that I described, 

minorities are more likely to move frequently, and minorities 

are more likely to have their polling places move.  It's -- it 

was also the case that when polling places moved, the effect 

was slightly larger among minorities. 

Q. And yesterday we spoke primarily about Maricopa and 

Pima County, looking at Tucson.  Did you perform any analysis 

regarding the reasons or causes for out-of-precinct voting in 

any more rural counties? 
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A. Yes.  I wanted to understand whether some of the same kinds 

of factors existed in a rural place.  At first glance, that 

might seem impossible because much of what I just described was 

a function of density and the difficulties of election 

administration in an urban environment where there aren't a lot 

of suitable buildings for polling places. 

It turns out that some of those factors are also 

present in a very rural, very spread-out setting like 

Apache County.  As I may have mentioned, when I geocoded the 

voters in the voter file, I was unsuccessful in doing so in 

much of Apache County because there simply are no addresses for 

the individuals.  

So I was able, however, to know what precinct people 

lived in, and we do have maps of precincts.  And so I was able 

to just look at the maps and try to understand where the 

problem of out-of-precinct voting was concentrated on Navajo 

lands.  It wasn't evenly distributed across all of the 

precincts.  There were some hot spots, so to speak, of 

out-of-precinct voting. 

One thing I noticed was that in places where -- in a 

very sparse rural setting, where there were very few towns, 

what seemed to happen is that several precincts would come 

together and form a kind of corner in a spot where there was a 

town.  And so there would be a couple -- in one case, three -- 

polling places that were in fairly close proximity to one 
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another in an area where people were living miles and miles 

away from any of those polling places.  

So the problem appeared to be that when people would 

come -- you know, get a ride, somehow get themselves to the 

polling place on Election Day, it was -- it was actually not 

straightforward for them to know which polling place to go to.  

And so it was clear in the maps that -- in the settings where 

several precincts came together and there was one town, we saw 

more out-of-precinct voting. 

I was interested in trying to probe further to see if 

that kind of visual inspection of the map accorded with 

reality.  And so I asked if it was possible for me to talk to 

someone who would know more about this.  And so I was put in 

touch with LeNora Fulton, who also testified.  And she 

confirmed much of what I had suspected, that indeed when people 

make that long trip to the town and then encounter multiple 

polling places, it's often difficult for them to end up in the 

correct polling place.  

And she also provided a lot of the other background 

about the chapter -- the boundaries of the chapters and the 

boundaries of the precincts not coinciding, which I, as a 

political scientist, found to be fascinating.  

It's also the case that in Chinle there was one -- as 

we discussed yesterday, in the urban environment, it was also 

the case there that there was one building that contained two 
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polling places, and one was upstairs and one downstairs.  And 

it appeared that people were not going to the right place. 

So some of those same factors were present in 

Apache County and accounted for the elevated rate of 

out-of-precinct voting there. 

Q. Dr. Rodden, shifting focuses a little bit, in addition to 

the research and the work that you did, the opinions you formed 

on out-of-precinct provisional voting, did you also perform an 

analysis of the mail in Arizona? 

A. Yes.  And that started with the observation that when I 

tried to -- when I tried to map everyone in order to do the -- 

to create the estimates of race that we discussed yesterday, 

when I tried to do that mapping, there were a number of people 

in rural places where I got error messages.  I was unable to 

map them. 

So drilling down further, discovered that many of them 

just simply don't have addresses.  They only have polling 

places -- I'm sorry, they only have post office boxes on the 

voter file.  And then discovered that there is a field on the 

voter file that provides descriptions of things like "three 

miles past the store, turn left and go two miles down the dirt 

road."  

So I was interested in going a little further and 

trying to do better than simply counting up those blank fields.  

I wanted to do something a little bit more rigorous.  I wanted 
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to get -- I knew that it was possible to get the post office 

data on where the post office believes it can deliver mail.  

And that was what led me to pursue the analysis of the delivery 

point verification. 

Q. And can you just describe generally that analysis for the 

Court.  

A. They simply sent the voter file, as we discussed yesterday, 

with the addresses as they exist in the voter file that was 

provided to me.  Sent that to Infogroup, which then puts the -- 

puts the address file through the postal -- the post office 

process.  It cleans and formats the address so that it's in the 

format that is recognized by the post office.  

And then they append a number of fields.  I wanted to 

keep things simple, so I focused primarily on the field that is 

most basic.  It's the delivery point verification field.  That 

tells me whether the post office has verified that mail can be 

received at that location.  That was simply appended to the 

data that we've been talking about.  And then I analyzed the 

individuals who were coded as being able to receive mail and 

not able to receive mail. 

MS. CALLAIS:  Heather, can you bring up Exhibit 97, 

Table 10.  I think it's on page 57.  And if you can just zoom 

in on the table. 

BY MS. CALLAIS:

Q. Dr. Rodden, what were the results of your analysis?  What 
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did they uncover? 

A. We see here that this is in -- this is in -- want to be 

clear, this is in the nonmetropolitan -- what I refer to as the 

nonmetropolitan counties of Arizona.  So this is excluding 

Maricopa County and Pima County where mail service is very 

widespread.  

Looking at the rest of the state, I see that around 

86 percent of non-Hispanic whites in those areas are able to 

receive mail, around 80 percent of Hispanics, around 90 percent 

of African-Americans, but only 18 percent of Native Americans.  

Q. And with respect to Native Americans, Dr. Rodden, are those 

results statistically significant, the disparity in mail? 

A. Yes, of course. 

Q. Dr. Rodden, did you also look at the mailability rates as a 

percentage of voters who were on the PEVL, the P-E-V-L? 

A. Yes. 

Q. And what did you find?  

MS. CALLAIS:  Heather, if we can go to -- it's going 

to be Exhibit 98, Table 1, I believe at page 18.

THE WITNESS:  Yes.  We see that if we focus in on 

people who were on the Permanent Early Voting List, the numbers 

change a little bit.  We see that the rate for non-Hispanic 

whites is 87 percent; for Hispanics, it's 80 percent; for 

African-Americans, it's 92 percent; for Native Americans, it's 

26 percent. 
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BY MS. CALLAIS:

Q. And so the disparities that you spoke about with respect to 

all of the voters you looked at in the first instance versus 

just the voters on the PEVL, do you see -- do you see those 

same disparities with voters who are just signed up for the 

Permanent Early Voting List? 

A. Yes.  These disparities are still quite large. 

Q. And why did you look at the two groups, all voters and then 

also just voters on the PEVL? 

A. Well, I thought it was important to look at all voters 

initially because as I've learned more about election 

administration in Arizona and elsewhere, I think this is true, 

I realized that if one does not have home mail delivery, this 

also has an impact on one's ability to find the right polling 

place.  Because a lot of the election administration 

communication comes through the mail, and these are -- these 

are received in many cases, as I now understand, through 

post office boxes in rural settings.  

So I thought it was useful to try to understand 

mailability for everyone but not just people on the Permanent 

Early Voting List.  But certainly it's -- it's of even greater 

relevance for people who are on the Permanent Early Voting List 

who may indeed be planning on using that -- using that 

technique. 

Q. And, Dr. Rodden, in addition, when you were looking at the 
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mail -- 

MS. CALLAIS:  Did you have a question, Your Honor?  

THE COURT:  I just have a quick question. 

THE WITNESS:  Sure. 

THE COURT:  Did you do any analysis on people who vote 

or attempt to vote breaking down -- broken down by race like 

this as to what percentage of their votes are cast in person 

versus mailed in?  Like what percentage of the non-Hispanic 

whites' votes are cast at the polling place versus those that 

are mailed in?  And same with the Hispanics and 

African-Americans and Native Americans.  

THE WITNESS:  This analysis -- the answer is yes.  

I've looked at it, but I'm having a hard time remembering the 

numbers.  It is true that Native Americans are less likely to 

use -- to use early voting.  But then there has been a trend 

toward greater use of early voting in recent years.  It's -- 

you know, early voting has been increasing everywhere among all 

groups, and it has been -- it increased fastest among whites.  

And it seems there's a kind of catch-up perhaps happening among 

Hispanics and then later among Native Americans.  But they 

haven't come at all close to parity yet with whites in the use 

of that. 

THE COURT:  Is there a larger percentage of the white 

voters casting their votes by mail than the percentage of, say, 

Hispanics that are casting their votes by mail?  
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THE WITNESS:  That has been the case in the past.  

What I don't remember is whether it is still the case.  It 

might be that Dr. Hood has something on that in his report. 

THE COURT:  All right. 

BY MS. CALLAIS:

Q. Dr. Rodden, in addition -- when you were looking at the 

mail, did you also examine other -- other factors present in 

Apache County that were pertinent to the question of burden 

with respect to HB 2023 and the ballot collection? 

A. Yes.  When I thought about the question, I was interested 

not only in knowing whether people had access to delivery of 

mail at home, but I was also thinking about, for those who did 

not have delivery at home, how would they get access to their 

mail.  

And it seems, in a very sparse rural setting, that an 

automobile is crucial when -- a setting where there's no public 

transportation to speak of; that getting regular access to the 

mail and being able to keep up on communications from election 

administrators in a timely fashion and also being able to 

receive one's ballot, if one wants to vote early, that these 

things required an automobile.  So I looked at rates of 

automobile ownership. 

MS. CALLAIS:  And can we pull up pages 58 and 59 of 

Exhibit 97.  
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BY MS. CALLAIS:

Q. And, Dr. Rodden, can you just explain what Figure 17 is? 

A. It's a map of Arizona census tracts.  And we spoke of the 

American Community Survey earlier.  It's this rolling survey 

that has a lot of interesting data at the level of census 

tracts.  And so we're looking at the years 2007 to 2011, 

households without any access to a vehicle as compared to all 

households.  

I've also highlighted all of the boundaries of tribal 

lands.  And one of the things, of course, that stands out is -- 

well, there are two things to me.  We can see that automobile 

ownership is -- one has to squint to see the cities, but it's 

much lower in the city centers of -- of Phoenix and Tucson.  

But the thing that really stands out in this map, the way 

it's -- the way it's presented, is the very low rates of 

automobile ownership, not only on Navajo lands but in other 

Native American reservations.  

And so we see that, you know, those dark -- when we 

get into the dark shades of red that are captured in the 

Native American reservations, we see that automobile ownership 

is really quite low.  So we end up with areas where the 

percentage of households without any vehicle at all is -- is 

more than a quarter, in some cases more than a third of 

households.  And I believe that is in accordance with the 

descriptions of others who have testified thus far. 
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Q. And, Dr. Rodden, did you also look at disabilities and -- 

within the Native American population when you were performing 

this analysis? 

A. I did.  I was also curious about another obvious feature 

that makes voting in a polling place difficult and also 

potentially, within the absence of ballot collection, could 

make voting from home difficult for someone who lives in a very 

rural setting, as if they have ambulatory difficulties or other 

associated health difficulties.  

And, again, there are some nice data on this in the -- 

in the American Community Survey. 

MS. CALLAIS:  And can we pull up Exhibit 97 at 60, 

page 60.  

BY MS. CALLAIS:  

Q. And, Dr. Rodden, are these the -- does this page from your 

report reflect the rates that you found?

A. Yes.  It says that in the 2007 to 2011 American Community 

Survey, 17 percent of Native Americans are disabled in 

Apache County, 22 percent in Navajo County, 30 percent in 

Coconino County.  

There was also some information about individuals with 

ambulatory difficulties, and those were not broken down by 

race.  But it was the case that 11 percent had ambulatory 

difficulties in Apache County and 13 percent in Navajo County, 

12 percent in Coconino County. 
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Q. Dr. Rodden, in response to your analysis, Dr. Thornton 

raised some concerns in her report about errors in the DPV 

codes.  

Could you explain how you accounted for that in your 

report? 

A. Well, my understanding is that she took all of the places 

that were classified as not having mail service, found a 

handful of those where there was -- where the address field was 

not, in fact, empty.  

Just to be clear, for the vast overwhelming majority 

of those places, the address field was empty, but there were a 

handful where there was some address information there.  

And I believe she probably went on to Google Maps and 

found the places or perhaps went to a post office website and 

found some information to suggest that these addresses were 

able, in fact, to receive mail.  So there were some specific 

examples used.  

And through some back-and-forth and looking at those 

cases, I think we've come to understand what happened, that 

there were I believe some small transcription errors in the 

voter file.  So we've talked about measurement error, and the 

voter file is no exception to that problem.  There are always 

going to be individuals who make mistakes when they enter their 

address.  In this case, it had to do with a prefix of an 

address, and I believe there was an issue with a zip code or 
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two that was wrong.  

So there was a small number of places that it appears 

can receive mail that were classified through the DPV analysis 

as not able to receive mail.  But these are -- these are some 

very small and isolated examples.  

There are also examples of places -- a couple of the 

places that she brought up where it appears to me that the 

places are, in fact, in rural areas that lie outside of the 

postal delivery zone.  

But in general, I believe this is really a trivial 

problem.  The vast majority of what is being presented here 

comes from people who simply have no -- no address of any kind 

that can be tracked.  And the analysis probably could have 

been -- could have been limited to that.  I tried to go the 

extra mile with the DPV analysis. 

Q. Dr. Rodden, one claim made in Dr. Thornton's report is that 

if ballot collection impacted the ability of rural and minority 

voters to cast their vote, then we would expect to find a 

decline in the number of ballots cast in the 13 nonmetropolitan 

counties in 2016. 

Do you agree with that assessment?  

A. No.  And this relates to something we were just discussing.  

The rate of use of early ballots has been increasing throughout 

Arizona, and it's been increasing at different rates for 

different groups.  It seems that minorities have come around to 
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using -- to using early ballots a bit later.  And especially 

Native Americans have picked up this practice later than voters 

in other parts of Arizona and especially other than white 

voters.  

So we see an increasing rate in the casting of 

out-of-precinct -- I mean, I'm sorry, in the casting of early 

ballots.  So we've got different trends that are moving up, and 

we would need to understand a lot more about those trends in 

order to say anything about the -- what to make of changes in 

overall turnout or turnout by different voter -- voting 

technology over time.  

But the broader point is that we simply can't learn 

something about the effect of an election law intervention like 

the prohibition on ballot collection by simply observing 

turnout in an election that takes place before the law and a 

single election that takes place after the law. 

To state the obvious, there was a lot of excitement 

among various groups in Arizona about this election, and it was 

a high-turnout election.  And there are many things about this 

election in 2016 that were different from previous elections.  

So to attribute some aggregate change, even at the 

county level, even at the precinct level to election law in 

that setting is really not -- it's not something that I think 

can be taken seriously. 

Q. Dr. Rodden, do you also offer an opinion as to the way that 
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HB 2023 and out-of-precinct provisional voting interact with 

each other? 

A. Yes.  It's something that I have been coming to understand 

throughout the analysis of the data in this case.  I think that 

there's much to like about combining a system of early voting 

and a system of in-person, in-precinct voting, but when those 

two are combined they also create some cracks between which 

voters can easily fall. 

And it requires very -- a lot of work on the part of 

voters to get it right.  And it requires excellence on the part 

of election administrators and poll workers to get it right.  

It is a complex system to navigate.  And it is inevitable that 

some nontrivial number of people will try their best and fail 

to have their vote counted in this system.  

So what I mean by interaction between these two 

systems is in part driven by a specific problem, but it's also 

a broader problem.  The specific problem is that there are 

individuals who are on the Permanent Early Voting List who have 

also recently moved and then their ballot is not forwarded -- 

the early ballot is not forwarded, but the other election 

communication is.  

So they may be expecting to vote early and, in fact, 

may have thought that getting on the Permanent Early Voting 

List was a way to -- as a kind of safeguard if they were an 

individual that moves apartments every year.  But, of course, 
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it doesn't work that way if they don't get their ballot. 

So the moment can then come when the ballot hasn't 

arrived, the individual has to find their polling place, and 

then it's a very complex situation in which everything has to 

align properly.  The -- after the move has been made, the 

individual has to have, in most cases, a driver's license.  It 

could be some other form of ID.  But they need to have 

identification that has the right address.  If they haven't 

quite gotten that new address yet, then that changes the 

calculus of where they should go. 

And so if one goes onto a website and finds the new 

polling place and goes there, this is the correct procedure; to 

go to the new polling place even if their name is not on the 

list yet there.  They can provide -- they can cast a 

provisional ballot and it will eventually count, and that's how 

they update the registration. 

But it's my understanding that will only be effective 

if the ID also has the new address.  If the ID still has the 

old address, then it's my understanding that the individual 

would have to do -- they would not be on the list, and they 

would have a nonmatching address, and they would either cast an 

out-of-precinct ballot that didn't count or they would have to 

recalibrate and find another place to vote where they would -- 

where they would be on the list but they wouldn't actually be 

living anymore. 
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So it's a complicated situation, and it's easy to see 

how poll workers, election administrators, and individual 

voters can fall through the cracks even though everyone might 

be trying their best to get it right.  So that is a way in 

which these systems interact.  

And then I think that if an individual, then, is on 

the Permanent Early Voting List, there are situations -- and I 

think Pima and Coconino are places where this seems to be 

happening more.  There are individuals who might go to the 

wrong polling place for whatever reason, perhaps because it was 

closer to their house, and the way the precinct boundaries were 

drawn, it was the wrong place.  

And then they are -- the election administrator might 

tell them that they are on the Permanent Early Voting List and 

that they have to vote a provisional ballot.  But, of course, 

if the reason why one is voting a provisional ballot is because 

they're on the Permanent Early Voting List, the vote will 

count.  

But there is this additional reason that the person is 

casting an -- a provisional ballot, which is that the 

individual is in the wrong place.  And so the requirement is 

that the election administrator at that moment is thinking fast 

and is really communicating effectively this situation.  And 

clearly, that information is not getting to the voters, because 

it's just no other reason to expect that we would have so many 
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people knowingly casting votes that won't count.  So that's 

another way in which this -- which these two systems interact.  

The other -- the other way that I've come to 

understand is it has to do with people in remote locations that 

don't have mail.  The mail service is very useful for people 

who want to vote using the -- using early voting, and so one 

might imagine that if you don't have mail service, you'd really 

like to vote in person.  And, in fact, this is traditionally 

what Native Americans have done.  This is perhaps part of the 

reason, not -- beyond just culture, it seems that perhaps this 

is part of the reason why Native Americans have been using 

in-person voting.  

But, you know, the difficulty of travel to the polling 

places is also a factor.  And we've seen that there's a problem 

with out-of-precinct voting.  So one way around the problem of 

out-of-precinct voting might be to go to the use of early 

voting.  But, of course, if the way that one gets the ballot 

back and forth between the post office box and the home is the 

use of the one person in the neighborhood that has a vehicle, 

then the possession -- just going to get the mail becomes a 

felony for that individual. 

So the kind of best way of rectifying the problem of 

out-of-precinct voting is, in fact, something that is now a 

felony.  So that is another way in which these two seemingly 

perhaps unrelated things are, I think, closely related to one 
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another.  

Q. Dr. Rodden, you've talked about a number of disparities 

in -- between race within the context of out-of-precinct 

provisional voting and within the context of mail and then 

nonmetropolitan counties in Arizona.  How confident are you in 

the results that you found in these disparities? 

A. I'm very confident.  These disparities are quite large.  

I've done a lot of this kind of work.  Done work on things like 

disparities in the possession of voter ID, some other analysis 

of racial disparities related to voting rights work.  And often 

the disparities are quite a bit smaller than these.  To have 

one group that has a practice like this that is twice as 

prevalent as the other group, that's quite a large disparity.  

And there's no story about error or, you know, some 

unaccounted-for measurement error or something like that that 

would make these disparities go away.  They're very -- they're 

very striking, and one can just see them in the raw data.  Much 

of the analysis in my reports is, you know, I try to be as 

rigorous as possible, but one can just see the disparities in 

the data. 

MS. CALLAIS:  Your Honor, if I can just check with 

my -- 

THE COURT:  Okay.  

MS. CALLAIS:  We have no further questions, 

Your Honor.  
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THE COURT:  Okay.  Cross-examination. 

CROSS-EXAMINATION

BY MR. AHLER:  

Q. Good morning, Dr. Rodden.

A. Good morning. 

Q. So Ms. Callais kind of broke up your opinions into three 

different categories, so I'm going to try and follow that same 

structure.  

And the first category you testified about was you did 

some analysis on racial disparities in out-of-precinct ballots; 

is that right? 

A. Yes. 

Q. And there you talked about an individual-level analysis? 

A. Yes. 

Q. And just as a refresher since that was yesterday, a while 

ago, this was where you took the Arizona voter registration 

files and assigned probabilities of race to each voter? 

A. Yes. 

Q. And to do that, you used an open-source software program? 

A. Yes. 

Q. And that's a program that's available online? 

A. It's a package that is part of the -- the R software 

environment.  I should say something about what that is.  So 

most -- most people -- most academics who do quantitative 

analysis use something called R, which is an interface that 
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allows one to use a lot of various statistical packages.  

And so one can -- one can get access to a statistical 

package by downloading it into the R framework and then using 

that -- using that routine.  And so this is how -- this is how 

a researcher accesses this algorithm. 

Q. So this -- the package you're talking about, though, that's 

available on the internet? 

A. Yes.  All of the -- all of the statistical packages that 

are used by modern social scientists are available on the 

internet.  The old model of purchasing software like SPSS from 

a vendor is something that is not really used anymore by 

statisticians. 

Q. So anyone can go on the internet, though, and access this 

program? 

A. That's the beauty of it, yes. 

Q. And you testified that this program was developed by -- I'm 

going to try my best with this name, but Kosuke Imai? 

A. Yes. 

Q. And you also mentioned another name yesterday, and I wanted 

to clarify the record.  Was there another developer of the 

program? 

A. Yes, Kabir Khanna. 

Q. Could you go ahead and spell his name for the court 

reporter.  

A. The last name is, I believe, K-h-a-n-n-a.  I may have added 
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too many Ns.  K-h-a-n-a, perhaps.  I can't remember. 

Q. How do you spell the first name, if you know? 

A. It's Kabir.  It's K-a-b-i-r, I believe. 

Q. And you had no involvement in the development of the 

Imai-Khanna algorithm; correct? 

A. No. 

Q. You did not supervise Dr. Imai or Mr. Khanna in developing 

the program? 

A. No.  I certainly had been in touch with them about the 

development of the program over time, but did not supervise it, 

no. 

Q. And I want to clarify.  I said "Mr. Khanna."  I don't mean 

that out of disrespect.  Is it correct he's a doctoral 

candidate? 

A. I believe he is someone working with Professor Imai.  It's 

not unusual to coauthor work with one's graduate students.  

Many of my recent papers are coauthored with graduate students. 

Q. And do you have any understanding regarding Dr. Imai's 

educational background? 

A. Yes.  His PhD is in the field of government. 

Q. And Dr. Imai has an advanced degree in statistics; right? 

A. I believe so. 

Q. Do you have a graduate degree in statistics? 

A. No.  As I described yesterday, much of my quantitative 

training has come through political science. 
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Q. But no graduate degree in statistics? 

A. That's right. 

Q. And you didn't make any alterations to the code for the 

open-source software program you used? 

A. Not in this -- in this case, no. 

Q. And I want to talk a little bit about how the program 

works.  And my understanding is that -- and correct me if I'm 

wrong -- is that it uses a statistical algorithm to calculate 

different probabilities of a person's race.  

A. Yes. 

Q. And just to try to illustrate that, you could have a person 

using this algorithm say that -- the algorithm says they are 

60 percent white, 60 percent chance of being white, 30 percent 

chance of being African-American, 10 percent chance of being 

Hispanic, 5 percent chance of being Native American.  

Is that right? 

A. Yes. 

Q. And as I understand it, to come up with the rates of OOP 

ballots in Arizona, you took these probabilities and 

essentially summed them up? 

A. Yes. 

Q. And the algorithm, it pulls from data from the Census 

Bureau? 

A. Yes. 

Q. And it -- in addition to the census data, it also uses 
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individualized information about the person you're making 

predictions on? 

A. Well, the census data come from the neighborhood in which 

the person lives.  And then the individual-level data you're 

referring to are the surname data, yes. 

Q. Do you agree that Dr. Imai and Mr. Khanna, as the creators 

of the algorithm, would be the best individuals to speak about 

how it was developed? 

A. Yes. 

Q. Do you agree that they would be the best persons to explain 

how it works? 

A. Yes. 

Q. And you testified that you recently served as an expert 

witness in a case in Virginia? 

A. Yes. 

Q. Was that the Lee case? 

A. Yes. 

Q. And in that case, your work also involved opinions on the 

racial identities of different voters? 

A. Yes. 

Q. And in that case, you used a third-party vendor to conduct 

the race predictions? 

A. Yes. 

Q. Was that firm Catalist? 

A. Yes. 
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Q. So you did not use the Imai and Khanna algorithm in that 

case? 

A. No. 

Q. And so aside from this case, in your work as an expert 

witness, have you conducted your own race estimations without 

relying on a third-party firm? 

A. The Lee case is the only other case in which I have used 

individual-level data.  Because in the other cases I've been 

involved with, I did not have access to individual-level data, 

so I've performed ecological inference in those cases. 

Q. Just to clarify, so this case is the first time you've used 

the Imai and Khanna algorithm in your work as an expert 

witness? 

A. In my work as an expert witness, yes. 

Q. Have you ever created your own software? 

A. No. 

Q. And going back to the Virginia case, the Catalist there, 

they also took into account data on persons' first names in 

making their race predictions? 

A. That is what they represented to me. 

Q. And the Imai and Khanna algorithm that you used in this 

case didn't account for first names? 

A. No. 

Q. You don't know how much the inclusion of data on first 

names, how that may affect the accuracy of the race 
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predictions? 

A. No.  I did -- at the time when I received the data from 

Catalist, I wanted to have some -- I wanted to have some 

additional -- I asked them for some additional information 

about, as we discussed already -- as I discussed already, 

the -- it's nice to be able to have a validation data set as 

Imai and Khanna did in Florida.  So I asked for something like 

that.  I asked if they would give me a small sample of 

individuals that had -- 

Q. Dr. Rodden, I'm going to cut you off, because I don't know 

if this is answering my question.  

My question is simply whether -- you do not know how 

much the inclusion of first names increases the accuracy of the 

race predictions? 

A. Well, I was working my way around to that, yes, some 

analysis I did to discover that.  

So just to be clear, I received some racial 

probabilities from -- from Catalist for Virginia.  I requested 

that they also give me their proprietary racial probabilities 

that in their presentation used first names.  So I got those.  

I also got the self-identified race of these individuals in 

North Carolina.  And then I have used the Imai and Khanna 

software to then generate racial probabilities.  They were 

almost exactly the same as the racial probabilities that I 

received from Catalist in the Virginia case.  
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So as much as Catalist might like to advertise a 

better product, when it comes to race codes, my sense is that 

they end up providing very similar estimates. 

Q. Dr. Rodden, you testified in a deposition in this case? 

A. Yes. 

Q. In fact, you had the misfortune of being deposed twice in 

this case? 

A. Yes. 

Q. You understood you were under oath in that deposition? 

A. Yes. 

Q. And you testified truthfully? 

A. Yes. 

MR. AHLER:  Can we pull up Rodden's second deposition, 

page 26, line 18. 

BY MR. AHLER:  

Q. Do you see there, Dr. Rodden, the question that was asked 

by my co-counsel was:  And so previously, you have conducted an 

individual-level analysis using some proprietary software that 

did that; right?  

And you answered:  It's my understanding the first 

names were used in the analysis performed by Catalist in a 

previous case.  

Is that correct?  

A. Yes. 

MR. AHLER:  And can we go to the next question.
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BY MR. AHLER:  

Q. And the next question was:  Do you think that's -- that 

that's more accurate than the Imai and Khanna program you used?  

And the first line of your answer was:  The truth is, 

I don't know.  

Is that right? 

A. Yes. 

Q. Now, there's been some different testimony about 

measurement error and error rates.  

And you agree that there is some error rate involved 

in attempting to predict the race of an individual using the 

Imai and Khanna algorithm? 

A. Yes. 

Q. And that error rate is unknown as applied to Arizona 

voters? 

A. What I tried to explain yesterday is that the -- that when 

we're talking about measurement error, when the true value of 

the thing we're trying to measure is unknown, then by 

definition, the error rate will be unknown.  That is always -- 

measurement error is always with us in the social sciences. 

Q. And as part of that measurement error, is there going to be 

some false positives? 

A. Yes. 

Q. And I'm going to try to put that in more layman's term.  

Could an example of that be that a voter identified by 

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 44 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1412 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JONATHAN ANDREW RODDEN - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

529

the algorithm as having a high probability of being Hispanic 

may actually be a different race? 

A. To be clear, I want to be clear what is meant by false 

positives in the validation exercise that Imai and Khanna 

conducted.  Because I think it's just an important distinction.  

We can work through this.  

But if we think of a person's race as the 

self-identified single choice they made on the voter file in 

Florida, then if we -- if we have an individual who is -- among 

the race probabilities, Hispanic is the largest and we go ahead 

and make a decision that we're going to call that person 

Hispanic, we would say we got that one right.  

But if the largest -- if the largest value was -- was 

for whites, then we would say that that was a -- with 

identifying Hispanics, we would call that a false negative.  

Q. If I can try to paraphrase that, Imai and Khanna were 

trying to make a definitive conclusion about whether a person 

was a particular race, whereas you were using the different 

probabilities in your estimates? 

A. They also used the probabilities in the second part of 

their paper in which the real meat of that paper is a 

validation exercise related to turnout.  And they use the same 

technique as I do in summing over the probabilities when they 

do that.  

But right now we're talking about the error rates in 
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the first part of the paper, which are made up of false 

negatives and false positives. 

Q. Well, if I could go back to my original question:  You do 

agree, though, that a voter that you identified as having a 

high probability of being Hispanic may, in fact, be a different 

race; is that right? 

A. That is -- that is possible, yes. 

Q. And I'd like to illustrate an example of how that may 

happen.  

MR. AHLER:  Your Honor, may I use the easel?

BY MR. AHLER:  

Q. Are you able to see this?

A. Yes.  

Q. I'm going to try to explain to you my artwork here.  

So let's assume we have a white woman -- and when I 

say "white," you understand that means non-Hispanic white? 

A. Yes. 

Q. -- a white woman voter who marries a Hispanic man, and she 

changes her surname when she gets married to have a Spanish 

surname, the Spanish surname of her spouse.  And they live in a 

neighborhood that's heavily Hispanic.  

Does that hypothetical make sense to you? 

A. Yes. 

Q. And in that situation, is it correct that this white voter, 

through the use of the algorithm, is likely to be identified as 
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having a high probability of being Hispanic? 

A. Yes.  That's something that I mentioned in my report as a 

possibility.  And so what one wants to then try to understand 

is how big a problem -- 

Q. I was really just looking for the "yes" or "no" answer.  

A. Okay.  Sure.

Q. And when you talk about false positives, there's also going 

to be false negatives through the use of the algorithm? 

A. Yes. 

Q. And using the same hypothetical, this white woman voter 

will be identified by the algorithm as having a low probability 

of being white; correct? 

A. Yes. 

Q. Even though she is, in fact, white? 

A. Correct. 

Q. And we've talked about the -- how the algorithm pulls data 

from the Census Bureau.  And you previously testified that 

the -- it pulls from voting age population data? 

A. Yes. 

Q. And that's commonly known as VAP? 

A. Yes. 

Q. So it doesn't use citizen voting age population? 

A. That's right. 

Q. Or CVAP? 

A. Right. 
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Q. And the voting age population includes people who are not 

eligible to vote? 

A. Yes. 

Q. And in Arizona, it's true that the percent who identify as 

Hispanic is lower when you use citizen voting age population 

rather than voting age population? 

A. That's right. 

Q. So with our hypothetical -- we talked about the issue of 

interracial marriage and how that can affect measurement error.  

Is it true that a higher rate of interracial marriage could 

lead to a higher degree of error in trying to predict race? 

A. I've thought about that a lot.  It would, of course, depend 

on the -- how large is the phenomenon and how prevalent is the 

phenomenon in question.  

The error rate could be in a very small way affected 

by this if the rate was substantially higher in one context 

than another.  That follows logically from the example you've 

given us. 

Q. As part of your work in this case, you did not research the 

prevalence of interracial marriage in Arizona; right? 

A. It was made known to me at my deposition. 

Q. So you didn't independently look at that issue? 

A. I mentioned it as one potential source of measurement error 

in my report, but I did not research the rates of intermarriage 

in Arizona.  That's right. 
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Q. And we talked before about how the analysis you did in this 

case didn't account for first names.  Right? 

A. Correct. 

Q. And if it had accounted for first names, would this have 

helped decrease the measurement error that's potentially caused 

by interracial marriage? 

A. It would depend on which racial group we were talking 

about.  I've given this a lot of thought.  I'd like to believe 

it would help.  The census department does not produce -- I 

wish they would -- they don't produce a list of first names by 

race that I know of.  It would be straightforward to use that 

if they did. 

But the description I gave of the validation exercise 

I did in North Carolina, to my surprise, suggested it might not 

help very much.  

Q. Well, maybe we can do another example to illustrate how 

this might work.  

MR. AHLER:  May I use the easel again?

BY MR. AHLER:  

Q. Okay.  So I'm going to switch up the hypothetical a little 

bit on you.  

We have a Hispanic woman who has a first name that's 

very common among Hispanic women and highly correlated to being 

a Hispanic woman.  She marries a white man, changes her last 

name.  They live in a heavily white neighborhood.  
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Under your use of the algorithm, is this Hispanic 

woman likely to be -- is she going to have a high probability 

of being identified as white? 

A. Yes. 

Q. In the algorithm you used, it also pulls census data on 

surnames? 

A. Yes. 

Q. And the data there, as I understand it, it provides 

nationwide data on the percentage of each race that has a 

particular surname? 

A. Yes. 

Q. Such as Smith? 

A. Yes. 

Q. And the data is not specific to Arizona? 

A. That's correct. 

Q. And that data, the list, the surname list from the Census 

Bureau is from 2000? 

A. Yes. 

Q. And there were some names in the Arizona voter registration 

files, some last names that you weren't able to match up with a 

surname in the Census Bureau list? 

A. That's correct.  When I do this analysis in other states as 

well, the rate at which we lack -- that we have unusual names 

that are not in the census data is usually around 10 percent.

Q. And in those cases where you aren't able to make a match, 
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you have to rely on the person's geographic location to come up 

with some racial probability? 

A. That ends up driving the result, yes. 

Q. And you provided some testimony about how the Imai and 

Khanna algorithm was validated in a study? 

A. Yes. 

Q. And I just want to clarify, because I don't think you 

talked about this.  That study was based on Florida voters; 

right? 

A. Yes. 

Q. No other state? 

A. Correct. 

Q. Not Arizona? 

A. Correct. 

Q. And I believe you testified that in that study, there was a 

finding of an overall error rate of approximately 15 percent? 

A. Yes.

Q. Meaning that a person would be misclassified about 

15 percent of the time? 

A. Yes.  I do want to just clarify so we understand what we 

mean by "misclassify." 

Q. Is this the issue you were talking before where they tried 

to make a -- they took the highest probability and said this 

person is white or African-American based on what the highest 

probability was? 
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A. Yes, that was the exercise.  And so that's what that 

15 percent means. 

Q. Okay.  And that Florida study by Imai and Khanna, it didn't 

provide any information on the error rate of the algorithm as 

applied to Native Americans; right? 

A. That's correct. 

Q. In that study, Native Americans were put in an "other" 

category? 

A. Yes.  And so I've expanded on that in my analysis, and I 

think it would be useful for me to describe how I did that.  

Q. You may have that opportunity on redirect.  

A. Okay. 

Q. From the study, the other category includes a variety of 

people who are not Native American? 

A. Yes.  It includes people who report more than one race and 

a few other groups. 

Q. So mixed-race persons as well as -- were people with Middle 

Eastern names included in that "other" category? 

A. I believe so, yes. 

Q. And you would agree that the demographics of Florida are 

not exactly the same as Arizona? 

A. Not exactly the same.  They have some things in common. 

Q. Well, Florida does have a much smaller Native American 

population than Arizona; right? 

A. Correct. 

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 52 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1420 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JONATHAN ANDREW RODDEN - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

537

Q. And you would agree that the rates of interracial marriage 

in Florida and Arizona are not exactly the same? 

A. They're very close, but they're not exactly the same. 

Q. And, in fact, the rate in Arizona is higher than in 

Florida; isn't that right? 

A. I believe, according to the data that I was provided at my 

deposition, the rate was something like 14 percent in 

Arizona -- 14 percent of couples are interracial, and it was 

something like 12 in Florida. 

Q. Now, you've testified about how you don't have 

self-reported data on the race of Arizona voters; is that 

right? 

A. That's correct. 

Q. Now, if you had a subset of Arizona voters where the race 

was known, could you use that data against the estimations that 

were produced by the Imai and Khanna algorithm to help come to 

some conclusion on how accurate the algorithm actually is? 

A. If I had a data set like that, it would be a question of 

merging it with the voter file so that I would need -- you 

know, in the work I've been doing in this case, I've had a very 

nice identification code that made it easy to bring people 

together.  

But if I had some other data set, I would have to deal 

with all of the -- you know, Michael Smiths and people like 

that.  It would be a difficult thing to do the matching.  But, 
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yes, if I was provided with a file that had self-reported race, 

then I could conduct a validation exercise just like Imai and 

Khanna. 

Q. And so if this subset was a random sample of the 

population, that would give you some indication as to the 

reliability of the Imai and Khanna algorithm as applied to 

Arizona voters? 

A. It would allow for the same kind of validation, yes. 

Q. That would have been very useful to your analysis? 

A. It's not something that would have occurred to me.  The 

question for me in terms of what's useful to my analysis -- I 

want to be clear about this, that when I do expert witness 

work, I apply a simple standard for myself, which is if I was 

submitting this work to an academic journal and I was dealing 

with the typical difficult reviewer at an academic journal, 

would that reviewer approve of what I've submitted?  Would they 

ask me to do some additional robustness check?  Would they ask 

me to do some additional analysis?  

So when I ask myself that question, if I apply this 

Bayesian technique the Imai and Khanna software allows me to 

produce, if I apply that and I produce race probabilities and I 

do some analysis with that of the kind that I've done, would a 

reviewer at the "American Economic Review" or the "American 

Political Science Review" tell me that I needed to go and take 

a random sample of Arizona and validate the data when we know 

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 54 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1422 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JONATHAN ANDREW RODDEN - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

539

it's been validated elsewhere?  Is that something they would 

ask me to do?  And the answer is clearly no.  

So in that way, it's -- it would not be especially 

helpful.  It's not something that rose to the level of 

something I felt needed to be done. 

Q. So yes-or-no question:  You do not believe the subset would 

have been useful to your analysis? 

A. Be marginally.  It would be nice to have, other things 

equal, if it was not costly to receive, to get.  More data is 

always better than less data.  That is my approach. 

MR. AHLER:  Can we pull up page 136 of Dr. Rodden's 

second deposition.  Let's start with line 3, please.

BY MR. AHLER:  

Q. Dr. Rodden, do you see the question there is:  If you 

had -- and I understand you can't get the entire file with the 

self-identification of race.  But if you had a subset of 

Arizona voters where race was known, could you compare that 

information against the estimations you made from the 

open-source software?  

And you answered:  Yes? 

A. Yes. 

MR. AHLER:  Can we go to the next question, please. 

BY MR. AHLER:  

Q. And the question there was:  And would this help give you 

some indication as to how reliable the predictions are?  

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 55 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1423 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JONATHAN ANDREW RODDEN - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

540

Your answer:  It would depend on the nature of that 

subset and whether it was representative.  And that would be -- 

for most subsets I can imagine, that would be a challenge.  It 

would have to be a truly random sample of the population.  But 

if I had such a subset, it would be -- that met those criteria, 

then that would be most useful, yes.  

Did I read that correctly? 

A. Yes.  Consistent with my -- 

Q. It's just a --

A. -- idea that more data are always better.  

Q. And in your academic work, you have performed surveys 

before; right? 

A. Yes. 

Q. And you didn't conduct any surveys of Arizona voters in 

this case? 

A. No. 

Q. Dr. Rodden, you testified before about some previous 

elections in Arizona that had close margins of victory.  

A. Yes. 

Q. Let's go ahead and pull up the document, just so we have 

the numbers.  

MR. AHLER:  Can we get PX 98, at 28, please.  The 

bottom paragraph.  

BY MR. AHLER:  

Q. And so one of the elections you talked about was the race 
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between Ron Barber and Martha McSally? 

A. Yes. 

MR. AHLER:  And if we could go to the next page, 

page 29.  Actually that got split up a little bit.  I don't 

know if there's a way to show the carry-over sentence.

BY MR. AHLER:  

Q. And so one thing you state about this McSally race was that 

there were 257 uncounted out-of-precinct ballots?  

A. Yes. 

Q. And are you aware that this election resulted in 

litigation? 

A. Yes. 

Q. And that was a federal case in Tucson? 

A. I don't really know much about the -- really anything about 

the litigation. 

Q. Well, are you aware that the plaintiffs in that case who 

are challenging the election results asserted that 133 ballots 

should have been counted? 

A. That they should have been counted?  On what grounds did 

they assert that?  

Q. That they were out-of-precinct.  

A. And out-of-precinct and had been inappropriately uncounted 

or just out-of-precinct?  

Q. Well --

MS. CALLAIS:  Objection, Your Honor.  Foundation.  The 
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witness has testified that he's not familiar with the case and 

he doesn't know, so I'm not -- 

THE COURT:  Lay a little more foundation.  

MR. AHLER:  We'll go ahead and -- I mean, it's a court 

case, so we'll submit it to the Court.  

THE COURT:  Well, it's not in evidence.  If you want 

to -- 

MR. AHLER:  It's in the District Court decision, 

Your Honor.  

THE COURT:  All right.  Go ahead.  That's not 

something that's in front of me.  

BY MR. AHLER:  

Q. As part of your work in this case, you have not assessed 

how many voters might intentionally vote in the wrong precinct 

if out-of-precinct votes -- ballots were partially counted? 

A. No.

Q. And you've provided some testimony about whether the OOP 

rates you reported were statistically significant? 

A. Yes. 

Q. In the world of social science, there is a concept of 

substantive significance? 

A. Yes. 

Q. And that's a different concept from statistical 

significance; correct? 

A. Yes. 
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Q. And something can be statistically significant, a 

disparity, without being substantively significant? 

A. I think that's accurate. 

Q. And reasonable people can disagree about whether a reported 

disparity is substantively significant or not? 

A. That is what happens in academic seminars.  People argue 

about what is substantively significant, yes. 

Q. And the opinions you've testified about previously about 

the rates of out-of-precinct ballots, that was based on a 

comparison to in-person ballots cast? 

A. Yes. 

Q. And you understand that in-person voting is only a subset 

of the total votes? 

A. Of course. 

Q. And most Arizona voters do vote by mail? 

A. Yes.  But, of course, that -- as we've been discussing, 

that varies by racial group. 

Q. And so to determine the rates of -- I'm going to start 

using the term OOP.  

Do you understand that refers to out of precinct? 

A. That is fine.  Yes. 

Q. Okay.  And so to determine the rates of OOP ballots in the 

2016 general election, did you have to estimate the total 

number of white voters who submitted an OOP ballot? 

A. Yes. 
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Q. And you did the same for Hispanic voters? 

A. Yes. 

Q. Same for African-American voters? 

A. Yes. 

Q. Same for Native American voters? 

A. Yes. 

Q. Do you recall what those numbers were, off the top of your 

head? 

A. No. 

Q. Would it refresh -- let me back up.  

Were those numbers reported in some of the backup 

material you created as part of your work on this case? 

A. Yes.

Q. Would it refresh your recollection to see some of that 

material? 

A. Sure.

THE COURT:  You talking about the raw numbers of 

voters?  

MR. AHLER:  Yes.  His estimates of the total number of 

OOP ballots by race.  

May I approach, Your Honor?  

THE COURT:  You may.

BY MR. AHLER:  

Q. Dr. Rodden, does this appear to you to be an Excel 

spreadsheet? 

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 60 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1428 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JONATHAN ANDREW RODDEN - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

545

A. Yes. 

Q. And do you recognize this spreadsheet? 

A. Yes. 

Q. Is this something you created? 

A. Yes. 

Q. As part of your work in this case? 

A. Yes. 

Q. And was this something that was created in connection with 

your second rebuttal report? 

A. I believe so. 

Q. And if you could go to the next-to-last page of the 

document.  

Are you there?  

A. Yes. 

Q. Do you see at the top where it says "Total OOP HISP"? 

A. Yes. 

Q. And then there's rows below that for white, black, and 

Native? 

A. Yes. 

Q. And do these numbers reflect your estimated totals of OOP 

ballots for those four races? 

A. This is what -- this is the result of summing up the -- 

summing up the probabilities, the racial probabilities for the 

people who submitted out-of-precinct ballots. 

Q. And this -- when you were trying to calculate the rates of 
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OOP ballots, are these the numbers you used as the numerator in 

your calculations? 

A. Yes.

MR. AHLER:  Your Honor, may I use the easel again?

BY MR. AHLER:  

Q. And it's going to start with white.  The total OOP you 

calculated for white is 2,045.61?  

A. Yes. 

Q. Just to clarify, the reason it's not a whole number is 

because it's adding up different probabilities, as we 

mentioned? 

A. Correct. 

Q. And so if we round this, it would be 2,046? 

A. Yes.

THE COURT:  Which election is this again?  

MR. AHLER:  2016 general election.

BY MR. AHLER:  

Q. And for Hispanic, your total OOP number is 222.5246? 

A. Yes. 

Q. Or, I'm sorry, wrong row.  

Your total OOP Hispanic is 1,161.836?  

A. Yes. 

Q. So we could round that up to 1,162?  

A. Yes. 

Q. African-American, your total OOP is 368.8156?  

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 62 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1430 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JONATHAN ANDREW RODDEN - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

547

A. Yes. 

Q. We could round that up to 369?  

Is that a "yes"? 

A. Oh, yes.  I'm sorry.  

Q. And then the last group, Native Americans, your total OOP 

number is 222.5246.  

A. Yes. 

Q. Round that up to 223? 

A. Sure. 

Q. So all these -- these four numbers we've rounded up, not 

down; right? 

A. Yes. 

MR. AHLER:  Can you pull up Exhibit 543.  

THE COURT:  Is this a good place for a break?  

MR. AHLER:  Sure, Your Honor. 

THE COURT:  Let's take our recess.  Come back at a 

quarter till. 

(Recess taken, 10:30 a.m. to 10:46 a.m.) 

THE COURT:  You may continue.  

BY MR. AHLER:

Q. Dr. Rodden, when we left off, we were talking about some 

data for the 2016 general election.  

MR. AHLER:  If we could pull up Exhibit 543, which has 

been admitted into evidence.
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BY MR. AHLER:

Q. Dr. Rodden, do you see for 2016 the number for ballots 

cast? 

A. Yes. 

Q. And do you see that that number is 2,661,497? 

A. Yes. 

MR. AHLER:  May I use the easel again, Your Honor?  

THE COURT:  Yes.  

BY MR. AHLER:

Q. And so, Dr. Rodden, if we -- let's start with white voters.  

If we wanted to calculate white OOP ballots as a percentage of 

total ballots cast, we would use that 2,661,497 as the 

denominator?  

A. I would think we'd want to use ballots cast by whites, but 

if that's the exercise you'd like to conduct, we could do that.  

Q. And if we wanted to put it in terms of a percentage, we'd 

multiply it by a hundred?  

A. True. 

Q. And for Hispanic, it would be the same formula.  We would 

just have 1,162 as the numerator? 

A. Yes. 

Q. For African-American, same formula, just different 

numerator? 

A. Yes, if that's the exercise. 

Q. Same for Native American?  Just use 223 as the numerator in 
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that calculation?  

A. Yes.  If you want Native American out-of-precinct ballots 

as a share of all ballots cast by Arizonans, that's what we 

would do.  

Q. So just to complete this circle, I'd like you to go ahead 

and do these calculations.  And I assume you'll need a 

calculator for that.  

A. Thank you. 

Q. Be impressed if you did not.  

MR. AHLER:  Your Honor, may I approach?  

THE COURT:  You may.  

THE WITNESS:  Thanks for the calculator.  That's good. 

BY MR. AHLER:

Q. It's $5 off. 

So, Dr. Rodden, can you go ahead and first perform 

that calculation for white voters? 

A. Oh.  I couldn't turn it on.  I've got it now.  

Okay.  

Q. And I know it's going to be multiple numbers, so if you 

want to round to two decimal points.  

A. It's .08. 

Q. Okay.  So .08 percent for white voters as a share of total 

ballots cast? 

A. Yes.

Q. And could you run that calculation for Hispanic voters? 
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A. .04. 

Q. And please do that for -- 

One question on Hispanic.  If we wanted to convert 

that into a ratio, we'd be talking about roughly four voters 

out of 10,000?  

A. Yes. 

Q. Could you run this formula for African-American? 

A. .01.  

Q. So as a ratio, that would be about one voter out of every 

10,000? 

A. Yes. 

Q. And last calculation for Native American.  

A. .008. 

Q. And so for Native American it's a little less, but it's 

still roughly one in 10,000? 

A. Yes. 

MR. AHLER:  May I approach, Your Honor?  

THE COURT:  You may. 

THE WITNESS:  You want your calculator back?  

BY MR. AHLER:

Q. Now, as part of your testimony on the disparities, reported 

disparities in OOP ballots, you also testified about an 

ecological inference analysis --

A. Yes. 

Q. -- you conducted?  
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A. Yes. 

Q. And so my understanding there is you're not predicting race 

of individual voters.  You're just looking at the aggregate 

data in different census blocks? 

A. No.  Those were precincts. 

Q. Census precincts? 

A. They were the voting tabulation districts or precincts that 

are used in Arizona, yes. 

Q. Okay.  And I believe your testimony is that you believe 

that the ecological inference analysis is less reliable than 

your individual-level analysis? 

A. The validation exercise that we've been discussing in 

Florida strongly indicated that that would be the case, yes.

Q. And you believe that's the case here? 

A. I do. 

Q. And ecological inferences analysis is subject to 

aggregation bias? 

A. Yes. 

Q. And if I could try to put that in layman's terms, what that 

would mean is that an OOP ballot in a Hispanic majority census 

block may actually be cast by a white voter? 

A. Yes. 

Q. And ecological inference works best if the individuals 

displaying the activity of interest are clustered so as to 

produce at least some majorities in the census areas being 
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evaluated? 

A. Yes. 

Q. And the activity of interest here is out-of-precinct 

voting? 

A. That's right. 

Q. Which does not exceed 10 percent in any census tract in 

Arizona? 

A. Precincts are the unit of analysis, but I don't believe it 

exceeds that in any precinct. 

Q. And ecological inference analysis has limited value when 

applied to areas where there are small minority populations 

that are widely dispersed? 

A. That's right. 

Q. And that's the case for many of Arizona's rural counties? 

A. I don't know if I would say many, but for some groups in 

some counties, I made that observation and tried to indicate to 

the Court that those results were less reliable. 

Q. And so for the report you prepared in 2017, you put your 

ecological inference analysis in an appendix to your report? 

A. Yes. 

Q. And it was your belief that the Court should focus on the 

first individual-level approach? 

A. Yes. 

Q. Let's turn to the next major topic of your testimony, which 

is -- as I understand it, you've provided some opinions on the 

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 68 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1436 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JONATHAN ANDREW RODDEN - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

553

reasons why people vote out-of-precinct? 

A. Yes. 

Q. And I want to distinguish a little bit of what you analyzed 

versus what you did not analyze.  

You would agree that there's many different ways for 

election officials to educate voters about where they need to 

vote? 

A. Yes. 

Q. And it wasn't part of your work in this case to look at the 

different methods that are used in Arizona? 

A. I learned about those methods as the cases moved along. 

Q. But it wasn't part of your job in this case to evaluate 

whether you believed those were adequate or not? 

A. That's correct.  I was not asked to do that. 

Q. And you've talked about some issues with confusing polling 

place locations, polling places being moved.  But you were not 

asked to opine where any particular polling place should be 

located; right? 

A. No. 

Q. For example, you haven't opined that, you know, "I don't 

think this polling place should be at this church.  I think it 

should be at the school"? 

A. Correct. 

Q. And one rationale for having precincts is to make sure the 

voters receive the correct ballot? 

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 69 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1437 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JONATHAN ANDREW RODDEN - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

554

A. Well, the reason why we care about the correct ballot is 

because there are a variety of elections happening at lower 

levels than the state or the county, and we want to make sure 

that individuals get the ballot that is associated with the 

correct school district, city council district, and so forth. 

Q. And you testified that confusing -- what you called 

confusing polling place locations can lead to OOP ballots? 

A. Yes.

Q. It's your understanding that federal and state elections 

are administered at the county level? 

A. Yes. 

Q. And the counties make the -- decide the polling places? 

A. Yes. 

Q. And they decide the precinct boundaries? 

A. Yes.  I believe there are settings where the townships are 

even involved in that process. 

Q. And your testimony was that polling places are often placed 

on major thoroughfares? 

A. Yes. 

Q. And the reason for that is that's because that's where the 

locations are that can be used for polling places? 

A. Yes, I think that's correct in most cases. 

Q. You testified that when a polling place is changed between 

elections, that can contribute to OOP ballots? 

A. Yes. 
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Q. In the 2016 general election, Maricopa County used the same 

polling locations as it had in the 2014 general election? 

A. Yes.  And it experienced a reduction in out-of-precinct 

ballots. 

Q. And the precinct boundaries in Maricopa County also stayed 

the same from 2014 to 2016? 

A. That's my understanding. 

Q. And you would agree that county election officials can have 

good reasons for changing polling locations? 

A. I do. 

Q. For example, a facility that was previously used may not -- 

may no longer be available? 

A. Yes. 

Q. Or the population in an area expands so its existing 

facility is not big enough? 

A. Yes. 

Q. You testified that you performed some quantitative analysis 

of the relationship between a voter casting their -- a ballot 

OOP and whether they've had their polling place moved; is that 

right? 

A. Yes. 

Q. And that analysis was only performed for the 2016 general 

election; right? 

A. No, that analysis was in my first report.  So it would 

have -- it would have been the 2012 election. 
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Q. Okay.  And that analysis of the 2012 election, that was 

only for Maricopa County? 

A. Yes, it was. 

Q. And for the 2016 general election, you did have statewide 

data from all the counties; right? 

A. Yes. 

Q. And you did not do any quantitative analysis regarding the 

relationship of OOP ballots and polling place turnover for the 

2016 general election? 

A. I don't believe I had the full set of polling place 

locations for the 2016 election.  So it's necessary to not only 

have the boundary file for the precincts, but to also have the 

addresses of all the polling places.  And I believe there were 

some counties for which I did not have that. 

Q. So because you had -- so if I could clarify, there were 

some counties that you didn't have that data? 

A. That's correct. 

Q. And other counties, you did? 

A. That's correct.  And I don't recall what the breakdown was. 

Q. And you didn't perform that analysis, though, for 2016 

general election? 

A. No. 

Q. And you haven't done any sort of cross-state comparison of 

polling place turnover in Arizona versus other states? 

A. No, I have not. 
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Q. One other thing you testified about is that voters who vote 

out-of-precinct sometimes vote at a polling place that's 

geographically closer to where they live? 

A. Yes.  I believe that happened about a quarter of the time 

in the Maricopa County case study that we discussed. 

Q. And, again, that was only for the 2012 general election? 

A. Yes. 

Q. And you did not do the same analysis for 2016? 

A. That's right. 

Q. You didn't do that analysis on a statewide basis? 

A. No. 

Q. You testified that voters are more likely to vote 

out-of-precinct if they are in an area where they -- I'm going 

to try to paraphrase this, but there's multiple polling places 

that are closely clustered together? 

A. Yes.  I created a buffer, a zone, around each individual 

and counted the number of polling places within that -- within 

that zone and found that when people lived in a place that had 

more polling places to choose from in their proximity, they 

were more likely to vote out of precinct. 

Q. So you did some quantitative analysis on the relationship 

between those two --

A. Yes. 

Q. -- factors?  

And, again, that was only for the 2012 general 
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election? 

A. Yes. 

Q. For Maricopa County? 

A. Yes. 

Q. No analysis for 2016? 

A. I provided, as discussed in my direct testimony, some maps 

and just some illustrations of the same process being at work.  

Especially in Maricopa, since there were no changes in any of 

the relevant variables, it didn't seem necessary to redo the 

analysis.  It takes quite a bit of work.  There's a lot that 

goes into that, a lot of hours of labor that go into that 

analysis, and I did not reproduce it. 

Q. But you could have performed the analysis? 

A. With more hours in the day and more days in the week, I 

suppose I could have.  

Q. And one opinion you asserted in this case but I don't 

believe you talked about during direct testimony is that a 

possible cause of OOP ballots is City of Phoenix and Maricopa 

County elections being held on the same day? 

A. Yes. 

Q. And in your first report, you opine that in the 2016 

general election, Maricopa County and Phoenix would be 

holding -- would both be holding elections on the same day but 

at different locations? 

A. If it was in my first report, I must have been describing 
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my understanding of what would be happening in the future. 

Q. But it -- why don't we go ahead and pull up that piece of 

the report.  I can refresh your recollection.  

MR. AHLER:  PX 95 at page 15, please.  It's in the 

first full paragraph, appears to be the second sentence.  

BY MR. AHLER:

Q. Do you see that the second sentence reads:  And in the 2016 

general election, both Maricopa County and the City of Phoenix 

will be holding some elections at different locations within 

Maricopa County on the same day?  

Did I read that correctly? 

A. Yes. 

Q. And that was not accurate; correct? 

A. I don't know.  That was information that I received from 

the -- from looking at the election calendar on the website of 

the election agencies at the time that I wrote the report.

MR. AHLER:  If we could pull up Exhibit 508, which has 

been admitted into evidence.  And I'd like to pull out the 

first paragraph under the heading "Polling Places."  

BY MR. AHLER: 

Q. Do you see there, Dr. Rodden, it reads:  Because 

Maricopa County will conduct the election, traditional polling 

places will be used with one polling place designated for each 

county voting precinct.  Voters must vote at the one specific 

polling location designated for the precinct where they reside.  
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Then it talks about times, and the last sentence 

reads:  Voting centers will not be used for this election.  

Did I read that correctly? 

A. Yes. 

Q. So according to this, Maricopa County and Phoenix did use 

the same locations in the 2016 general election; right? 

A. That seems to be what this indicates.  This thing is dated 

from August of 2016, so I don't remember when I submitted my 

report.  But I don't -- wasn't aware of that information. 

Q. You testified about the high numbers of OOP ballots in 

Apache County? 

A. Yes. 

MR. AHLER:  Pull up Exhibit 97 at 22.  

BY MR. AHLER:

Q. And on this map, the red dots are representing OOP ballots? 

A. Yes. 

Q. And there is zero red dots in Navajo County? 

A. Correct. 

Q. And that's because Navajo County uses vote centers? 

A. It's my understanding. 

Q. Have you looked at maps of Navajo County as part of your 

analysis in this case? 

A. It is included in my analysis of mailability.  But in the 

out-of-precinct voting analysis, no. 

Q. So I wasn't clear based on that answer.  
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Did you look at maps of Navajo County? 

A. Did I look at maps, did you say?  

Q. Yes.  

A. I'm sorry, I misunderstood. 

I'm familiar with Navajo County geography. 

Q. Is there sparsely populated areas in Navajo County? 

A. Most of it. 

Q. So remote areas? 

A. Yes. 

Q. Rugged terrain? 

A. Yes. 

Q. Is that consistent geography with Apache County? 

A. Largely. 

Q. In your work as a political scientist, have you studied 

Native American culture? 

A. No, not in particular. 

Q. Have you studied voting on Indian reservations in any 

detail aside from this case? 

A. No. 

Q. You haven't published any scholarship on Native American 

issues? 

A. No. 

Q. You've never visited any Indian reservation in Arizona?

A. No. 

Q. One thing I wanted to go back to, I believe you testified 
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that you had conducted some quantitative analysis of whether 

minorities are more likely to have their polling place moved? 

A. Yes. 

Q. And to make that conclusion, you relied on the Imai and 

Khanna algorithm we talked about before? 

A. Yes. 

Q. And that analysis was, again, only performed for the 2016 

election? 

A. 2012. 

Q. Thanks for the clarification.  2012.  

And that was only for Maricopa County? 

A. Yes. 

Q. And you did not do the same analysis, quantitative analysis 

for the 2016 general election? 

A. No. 

Q. So let's move to the third and last topic, which is the 

mailability analysis you conducted.  

And I understand you were doing this analysis to try 

to discern the impact of HB 2023? 

A. Yes. 

Q. And so you were trying to determine the number of Arizona 

voters by race that can't receive mail at their home? 

A. I want to be clear that the thing I was most interested in 

was the ability to send mail.  

Q. I understand.  And --
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A. Yes. 

Q. -- you used their ability to receive as a proxy for that 

based on the assumption if someone couldn't receive mail, you 

believed they couldn't send it out? 

A. Precisely. 

Q. For the voters that you identified as lacking home mail 

service, you didn't have any data as to the number that lack a 

family member to return mail for them? 

A. No.  I did not have that information. 

Q. You didn't try to collect that data? 

A. I have no idea how I would do it. 

Q. And you didn't have any data as to the number of people 

without -- that you believe lack home mail service that lack a 

household member to return mail for them? 

A. No. 

Q. And you didn't have any data as to what proportion of the 

people that you believe lack home mail service do not have a 

caregiver to return mail for them? 

A. No.  I don't have that information. 

Q. And for the voters that you identified as lacking home mail 

service, you have not assessed how many of those voters have 

had an early ballot collected in the past by another person? 

A. No.  I did not have access to that information. 

Q. And you're not aware of any data regarding the number of 

voters in Arizona who had their early ballot collected by 
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another person prior to enactment of HB 2023? 

A. No. 

Q. You're not aware of any data on the identity of ballot 

collectors before that law was passed? 

A. No. 

Q. You didn't try to collect that information as part of your 

work in this case? 

A. If I had any hint of how to do that, I would have been -- 

be very interested in the topic and would like to have done so.  

But I have no -- I never thought of any viable strategy for 

doing that. 

Q. You testified that -- and I'm going to start using the 

acronym DPV again, which refers to delivery point verification.  

A. Yes. 

Q. You testified that the DPV data is controlled by the 

United States Postal Service? 

A. Yes. 

Q. And that the USPS license -- licenses -- hard word to 

say -- licenses that data to certain private companies to be 

able to use? 

A. Yes. 

Q. And you believe that Infogroup is one of those companies? 

A. Yes. 

MR. AHLER:  Witness please be handed Exhibit 514.  

Can we pull up 514 on the screen.  
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BY MR. AHLER:

Q. Dr. Rodden, do you see this document's titled "DPV Licensed 

Providers"? 

A. Yes. 

Q. It's dated May 26th, 2017? 

A. Yes. 

MR. AHLER:  Move to admit Exhibit 514. 

THE COURT:  Any objection?  

MS. CALLAIS:  No objection, Your Honor. 

THE COURT:  Exhibit 514 is admitted into evidence. 

(Exhibit No. 514 admitted into evidence.) 

BY MR. AHLER:

Q. And, Dr. Rodden, do you see "Infogroup" anywhere on this 

document? 

A. No.  

Q. And you testified that you've concluded that there's -- you 

believe there's some racial disparities in home mail service in 

Arizona? 

A. Yes. 

Q. And was that conclusion based on the individual-level race 

predictions you made using the Imai and Khanna algorithm? 

A. Yes. 

Q. And as we discussed, that's subject to an unknown 

measurement error? 

A. Like all social science data, it is subject to measurement 
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error, yes. 

Q. That is unknown in this case? 

A. Yes. 

Q. And would you agree that there's also some measurement 

error in using DPV data to try and determine whether a 

particular address can receive mail or not? 

A. Yeah.  We discussed that earlier.  There are situations in 

which transcription errors will happen on the voter file, and 

there may be some other small sources of error in the file.  

But I'm confident that those don't have any bearing on my 

discovery of very large disparities in home mail service. 

Q. Well, there are some -- there are going to be some false 

negatives in using the DPV data; right? 

A. Yeah.  We've already discussed some of those.  They were -- 

a handful of those were found. 

Q. You don't know the actual error rate of using DPV data to 

determine whether a residential address can receive mail or 

not? 

A. That would require the full, true data, which we don't 

have.  This is our best estimate. 

Q. So, again, the question was, you do not know that error 

rate? 

A. I can't know that unless I have the true data, and as with 

anything that is collected in this manner, we will never quite 

know how many transcription errors there might be.  We know 
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it's a very small number. 

Q. And you're not aware of any scholarship of the error rate 

of using DPV data to try to determine whether an address has 

mail service or not? 

A. There's really not a scholarly literature on mail service.  

This is something that people use for commercial purposes.  And 

a lot of firms make use of the data in order to economize on 

their mailings. 

Q. Again, though, my question asks for a "yes" or "no," and 

that was whether you are aware of any scholarship relating to 

the error rate.  

A. No. 

Q. And as part of your analysis in this case, you did not 

research whether the United States Postal Service provides any 

tools to research whether specific addresses can receive mail 

delivery on the USPS website? 

A. It is -- it has come to my attention that it's possible to 

search one address at a time.  But when one has millions of 

addresses, one needs to contract with a group like Infogroup. 

Q. Well, in preparing your report in this case, you did not 

compare your DPV results against the results from the USPS 

website? 

A. At the time, I was not aware that there was an interface 

that allowed for that type of case-by-case analysis. 

Q. So we've talked about some of the error associated with 
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trying to determine whether an address can receive mail 

service.  I'd like to get into a few possible issues that can 

lead to error.  

THE COURT:  Let me just ask a couple questions before 

you go into that. 

Did you ever do any analysis to find out if there's 

any proportion of people who lack mail delivery service but who 

nonetheless are on the Permanent Early Voting List?  

THE WITNESS:  Yes.  I reported that in one of my 

reports.  The -- I hate to get the wrong number.  We can check.  

It's 20-something -- 27,000 or something like that in -- among 

Native Americans. 

THE COURT:  These are people who don't have a mailing 

address but who are on the Permanent Early Mailing List?  

THE WITNESS:  I'm afraid I don't remember the number.  

I know there's a substantial number of individuals who are on 

the Permanent Early Voting List who do not have mail service.  

It's a very substantial number. 

THE COURT:  All right.  Okay. 

THE WITNESS:  And it probably has to do with 

inadvertently checking -- some of them checking that box.  But 

that's something I really can't know is how many intentionally 

and unintentionally checked it. 

THE COURT:  Okay.  All right.  Thank you.  

All right.  Go ahead.  I'm sorry.  
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BY MR. AHLER:

Q. Dr. Rodden, the DPV data is updated periodically; right? 

A. Yes. 

Q. And you testified in your deposition you didn't know how 

often those updates occur? 

A. They occur every week. 

Q. You don't know how long it takes for residential 

subdivisions -- I should back up -- for new residential 

subdivisions to be added to the DPV? 

A. It takes very little time.  They're added as soon as they 

are available to receive mail.

MR. AHLER:  Can you pull up second deposition of 

Dr. Rodden at page 167.  

BY MR. AHLER:

Q. Do you see there it says:  Do you know how often the D -- 

looks like it's transposed there -- but how often the DPV 

database is updated?  

You answered:  It's updated periodically.  I don't 

remember how often.  

A. Yes.  At that moment, I didn't remember how often. 

Q. So is that something you researched at your deposition? 

A. Yes.  I knew it was either every week or every two weeks or 

something like that, so I did go back and check. 

Q. And did you ever supplement any of your expert reports to 

disclose this additional investigation you had done? 
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A. I never mentioned in any of my reports the frequency of 

updating of the DPV product, so it wasn't something that I felt 

needed to be amended in my reports. 

Q. Given the periodic updates to the DPV, it's possible that 

there may be some new housing that didn't appear in the DPV 

data you used? 

A. No, that's not possible, because I received the DPV data 

for the -- for a period that was several months after the 

election.

So, if anything, I had some new addresses in the -- 

there are new addresses in the DPV database that would have not 

yet existed in 2016 November, around the election. 

Q. So your testimony is that there is not a single new house 

in the state of Arizona that wasn't represented on the DPV data 

you used? 

A. Well, I have not checked on that.  My understanding is 

that -- 

Q. Thank you.  

A. -- the updates are frequent enough that it should be fine. 

Q. You testified before that a possible cause of measurement 

error is transcription errors? 

A. Yes. 

Q. And just to clarify that, if a voter misspells his or her 

own address or makes a typo, could that lead to the DPV data 

indicating that that address does not receive mail service? 
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A. Yes.  And that mistake could also happen at the county 

election office. 

Q. So if the county officials make some transcription error, 

that could lead to an incorrect conclusion that the -- that 

address doesn't have mail service? 

A. Correct. 

Q. And you haven't attempted to quantify the number of Arizona 

voters who fall into either of those categories? 

A. No. 

Q. If a voter fails to put a directional prefix before their 

address like a "North," "South," that could result in the DPV 

data showing that the address doesn't receive mail? 

A. That appears to be the case. 

Q. And that would be an incorrect conclusion in some cases? 

A. Yes.  I believe the -- the way the post office process 

works, it has a database that is very good at cleaning the 

address files and dealing with issues of North and South.  But 

I believe there are some cases where it -- it appears there are 

some cases in which it -- if it's lacking that information, it 

might -- it might not find the address. 

Q. And as part of your work in this case, you haven't 

attempted to quantify the number of Arizona voters who may have 

been misclassified due to the lack of a directional prefix? 

A. No. 

Q. Do you agree that for some voters, the address listed on 
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the voter files may not have been their actual address as of 

the 2016 general election? 

A. Well, this is a deeper question about what it means -- what 

is someone's address.  We've heard about voters who frequently 

move.  And so we know that people alert the DMV to their move, 

and they believe that that then -- information goes to the 

voter file.  And it appears that it sometimes does not happen 

in a timely fashion, if it happens at all. 

So in those instances, we would have people whose 

address on the voter file was incorrect.  

Q. Well, let me give you another example.  Let's say a voter 

moves but does not update their registration information.  In 

that -- 

A. That happens as well, I'm sure. 

Q. And in that situation, the address listed in the files is 

not going to be their actual address; right? 

A. Correct. 

Q. And you haven't tried to quantify the number of Arizona 

voters who fall into that category? 

A. No.  

Q. For some voters who you identified as lacking home mail 

service, is it possible that they could receive mail service 

from a USPS but they just haven't requested it? 

A. I believe there are some cases like that, where there are 

structures that are on a -- that could be on a postal delivery 
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route, but for whatever reason have not become part of that 

route.  

And whether a formal request is part of the reason or 

not, it's less clear to me. 

Q. And you haven't tried to quantify the number of voters who 

fall into that category? 

A. No. 

Q. And most of the voters who you classified as not having 

home mail service had a PO box listed somewhere in the voter 

files? 

A. Yes. 

Q. And based on your analysis in this case, you do believe 

that outstanding mail could be dropped off at the location of 

their PO boxes? 

A. Yes. 

Q. And you did not assess the distance between a voter's 

residence and their PO box? 

A. No, because in the rural counties, I was unable to get the 

XY coordinates of so many of the voters precisely because they 

don't have formal addresses.  

So calculating the distances was impossible. 

Q. As part of your analysis in this case, you tried to 

determine the location of USPS blue boxes in Arizona? 

A. Yes. 

Q. And just so we're clear, blue boxes are USPS secure boxes 
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where outgoing mail can be placed? 

A. Yes. 

Q. And you weren't able to find data that definitively 

identified all these boxes in Arizona? 

A. I found some data, and I did consider using it.  But I 

was -- it was unclear to me whether the data were complete, 

whether there might be some other informal drop boxes.  And I 

didn't want to make any claims that were inaccurate about those 

things because, as you -- as we've established, I have not 

physically been to Navajo lands in Arizona.  

I think I've learned subsequently that, in fact, those 

blue boxes that are at the post offices are it.  There are no 

additional mail drop-off locations.  But at the time of writing 

my report, I was unaware of that, so I did not include it. 

Q. So when you say you don't believe there's any additional 

blue boxes, are you talking about Apache County or the entire 

state? 

A. Oh, I'm sorry.  I am talking about Apache County at the 

moment.  And that was the area in which I was exploring the 

locations of blue boxes. 

Q. Your analysis of home mail service was not based on data 

for the entire state; right? 

A. I did receive from Infogroup DPV codes for the entire 

state.  But because mail service is basically universally 

available in Maricopa and Pima Counties, I focused on the rural 
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counties, places where I believed there was a potential burden 

associated with the lack of mail delivery for the -- associated 

with the ballot collection law. 

Q. And so if I could try to summarize that, Maricopa County 

and Pima County were not part of your analysis of home mail 

service? 

A. That's correct. 

Q. You would agree that most Arizonans live in either Maricopa 

or Pima County? 

A. They do. 

Q. Including most of Arizona's Hispanic population? 

A. Yes. 

Q. There's a substantial Hispanic population in the 

metropolitan Phoenix area? 

A. Yes, there is. 

Q. There's a substantial Hispanic population in the Tucson 

area? 

A. Yes. 

Q. Do you know what percentage of Arizona's Hispanic 

population lives in Maricopa or Pima Counties? 

A. Not offhand.  I know it's very high. 

Q. In the range of 85 percent, give or take? 

A. I would have guessed 80, but something like that. 

Q. Based on the analysis you've done, you can't say -- you 

cannot say whether Hispanic voters in Maricopa County are more 
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or less likely to receive -- to have access to home mail 

service than nonminorities? 

A. No. 

Q. Same is true for Pima County? 

A. Correct. 

Q. You can't say whether Native American voters in 

Maricopa County are more or less likely than nonminorities to 

have home mail service? 

A. That's correct.  I should add that I do know that rates of 

home mail service are exceptionally high in those counties, so 

I -- I'm relatively confident that -- I haven't done the 

analysis, but I'm relatively confident that we wouldn't be able 

to find any disparities. 

Q. And so for Pima County, based on your analysis, you can't 

say whether Native American voters in that county are more or 

less likely than nonminorities to have access to home mail 

service? 

A. No I can't say. 

Q. And if you had included Maricopa and Pima Counties in your 

mail analysis, the percentages of Arizona voters with home mail 

service would have increased? 

A. Of Arizona voters in general, yes.  It would increase, of 

course. 

Q. Across the board, it would have increased? 

A. Yes.  Absolutely. 
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Q. And that's because, as you stated, many persons in -- that 

live in Maricopa or Pima Counties live in urban areas? 

A. Yes. 

Q. Where you believe mail service is ubiquitous? 

A. Yes.  In even the rural areas, mail service is much better 

in those counties than in the other counties. 

Q. You don't know how much the percentages of access to home 

mail would have changed if Maricopa and Pima County had been 

included in your analysis? 

A. Yes, I do.  If we -- I know that the rate of home mail 

service is well over 99 percent in those counties.  So if we 

just make the assumption that everyone has home mail service in 

those counties and we simply add that to the numbers, then we 

can check and see whether the disparities are still present; 

and indeed, they are. 

Q. So built into that assumption is that over 99 percent of 

people in those two counties do have mail service? 

A. In the assumption I just described, I assumed that everyone 

has mail service, which is not quite accurate.  But just for 

the purpose of a back-of-the-envelope calculation as to what 

happens to the disparities, if we include all of Arizona, by no 

means do the disparities go away.  I just didn't include those 

counties in my analysis because mail service was so ubiquitous. 

Q. Okay.  So what you're describing now is a 

back-of-the-envelope calculation, as you described it, but you 
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didn't do the same sort of comprehensive analysis that you did 

for the -- what you've called the rural counties? 

A. That's right.  And I can explain the reason for it.  When I 

got the -- 

Q. You'll have the opportunity to explain on redirect.  

A. Okay.  Sure. 

Q. As part of your work on this case, you've looked at various 

maps of Maricopa County? 

A. Yes. 

Q. And it covers a vast geographic area?  

A. It does. 

Q. And some areas of Maricopa County are rural in nature? 

A. Yes. 

Q. There's people that live in these rural areas? 

A. Yes. 

Q. You don't know how many? 

A. Not off the top of my head. 

Q. And some of the people in these rural areas may not have 

home mail service? 

A. According to the data, very few. 

Q. Well, you haven't looked at those? 

A. I've looked at the overall rate of home mail service in 

Maricopa and Pima.  And as I described, it is very high.  

Q. You didn't conduct any analysis to determine the population 

in Maricopa County that lives in a rural area? 
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A. No. 

Q. And you didn't conduct any analysis as to the racial 

composition of the people that live in rural areas of 

Maricopa County? 

A. No. 

Q. I believe you were in the courtroom when Representative 

Fernandez testified?  

A. Yes. 

Q. And did you hear her speak about Gila Bend? 

A. Yes. 

Q. And did you hear her testify that Gila Bend's in 

Maricopa County? 

A. I don't remember which -- I remember that she was talking 

about a district that was divided between several counties, so 

I don't recall the details of which place was in which county. 

Q. But if Gila Bend is in Maricopa County, it wouldn't be 

captured by your mail analysis? 

A. That's correct. 

Q. Now, you've also looked at various maps of Pima County as 

part of your work in this case; right? 

A. Yes. 

Q. And that county also covers a large geographic area? 

A. Yes. 

Q. There's some areas of Pima County that are rural? 

A. Yes. 
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Q. And people live there? 

A. Yes. 

Q. Some of these people may not have mail service at their 

house? 

A. A very small number, yes. 

Q. You didn't conduct any analysis to determine the population 

in Pima County that lives in a rural area? 

A. No. 

Q. You didn't conduct any analysis as to the racial 

composition of people that live in rural areas of Pima County? 

A. No. 

Q. As part of your work on this case, you've looked at maps 

showing the boundaries of Indian reservations in Arizona? 

A. Yes. 

Q. And there are areas of Maricopa County that are part of an 

Indian reservation? 

A. Yes. 

Q. Same is true for Pima County? 

A. Correct. 

Q. And the people that live on those reservations in Maricopa 

or Pima County would not be captured by your mail analysis? 

A. That's correct. 

MR. AHLER:  Your Honor, may I use the demonstrative?  

THE COURT:  Yes, you may.  

MR. AHLER:  I'm looking at Exhibit 515 that's been 
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admitted into evidence.  

BY MR. AHLER:

Q. Dr. Rodden, do you see Maricopa County on this map? 

A. Yes. 

Q. And do you see the Fort McDowell Indian Reservation? 

A. Yes. 

Q. People that live on that reservation are not captured by 

your mail analysis? 

A. Well, they are.  I described that the -- that I've -- that 

I received the codes for all of Maricopa County.  And that mail 

service was universal. 

Q. Well, you received some overall number for Maricopa County? 

A. Yes. 

Q. You didn't look at the individuals that actually live on 

the Fort McDowell Reservation? 

A. No, I did not. 

Q. And same is true for the Salt River Reservation? 

A. Correct. 

Q. And that's fully located within Maricopa County? 

A. Yes. 

Q. Do you see the Gila River Reservation? 

A. Yes. 

Q. And do you see that it goes into two different counties? 

A. Yes. 

Q. Maricopa and Pinal? 
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A. Yes. 

Q. So if a voter lives on the Gila River Reservation, happens 

to be in Maricopa County, they're not going to be inputted in 

your mail analysis? 

A. Not the analysis that was included in my report. 

Q. But if they're in -- happen to be in Pinal, they will? 

A. Yes. 

Q. Let's talk about Pima County.  Do you see the Pascua Yaqui 

Reservation? 

A. Yes.

Q. Is that's fully located in Pima County? 

A. Yes. 

Q. The people that live on this reservation aren't included in 

your mail analysis? 

A. That's right. 

Q. See the Tohono O'odham Reservation? 

A. Yes. 

Q. See that it's -- that land is located within three counties 

in Arizona? 

A. Yes. 

Q. Those three counties are Maricopa, Pima, and Pinal? 

A. Yes. 

Q. The vast majority of it, though, is in Pima County? 

A. Yes.

Q. And did you hear Charlene -- Representative Fernandez 
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testify about this reservation? 

A. I did. 

Q. And so the people who happen to -- on the Tohono O'odham 

Reservation who happen to live on the corner that's in 

Pinal County, they would be included in your mail analysis? 

A. Did you say would or would not, sorry?

Q. They would.  

A. Yes. 

Q. But anyone else who lives on that reservation would not? 

A. Correct. 

Q. So the analysis of home mail service you conducted does not 

capture a single Arizona voter registered to vote in Maricopa 

or Pima Counties? 

A. As I described, I have analyzed the overall rates of home 

mail service in those counties.  So that's -- that's not 

correct. 

Q. Well, I'm talking about your individual analysis.  Your 

individual analysis of mail service did not apply to a single 

voter registered to vote in Maricopa or Pima Counties? 

A. My individual analysis indicated that the vast majority, 

well over 99 percent of those -- of those voters have mail 

service.  

Q. And this was based on an overall number you received? 

A. I looked at the averages for those counties, and this is -- 

the fact that mail service was so ubiquitous was why I did not 
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focus on those. 

Q. So my question, though, you didn't go through those voters 

on an individual-by-individual basis like you did for the other 

counties? 

A. Well, I have individual-level data, and I obtained the 

average that I just described to you. 

Q. You talked about -- going back to one issue, you talked 

about various quantitative analyses you had performed for the 

2016 general election? 

A. Yes. 

Q. Were you aware that that election was shortly after the 

redistricting process had occurred? 

A. Are you referring to the 2012 election?  

Q. Yes.  

A. You said 2016.  So we're referring to the 2012 election?  

Q. Yes.  

A. Which took place after redistricting, yes.

MR. AHLER:  May I have one moment, Your Honor?  

THE COURT:  You may.  

BY MR. AHLER:  

Q. Dr. Rodden, on the mail analysis issue, you've talked about 

some overall data you looked at for Maricopa and Pima Counties.  

Did you include any of that data in any of your expert reports?

A. No.  The reports focused on the rural counties.  

Q. And did you ever supplement your reports to add any of that 
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information? 

A. No. 

Q. Did you mention any of that data in either of your 

depositions? 

A. I don't recall.  I don't believe so. 

MR. AHLER:  Your Honor, I'd move to strike all the 

testimony he's given regarding analysis that was never 

disclosed either in deposition or report form.  

MS. CALLAIS:  Your Honor, they have all of 

Dr. Rodden's data.  So I -- it certainly was disclosed to them. 

THE COURT:  I'm not sure what you're talking about.  

MR. AHLER:  Well, in his reports, he talked about the 

analysis of mailability that he did for all the counties except 

for Maricopa and Pima.  He didn't mention any sort of analysis 

on mail service in the two largest counties.  Now it appears 

that there has been some additional analysis of the two largest 

counties based on what was -- came out in deposition which has 

never been disclosed to us.  

THE COURT:  You're talking about his assumption that 

99 percent of the residents in Maricopa County and Pima County 

have mail service?  

MR. AHLER:  Yes. 

THE COURT:  Okay.  Overruled.  

MR. AHLER:  Your Honor, I have no further questions. 

Before I sat down, I just did want to clarify for the 
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record that we did have the pending motion that raised some 

Daubert and Rule 702 issues.  Our understanding from the final 

pretrial conference is that you had allowed an ability for some 

supplemental briefing on that by both sides.  

We were hoping for a little clarification on that, 

whether that briefing was something you would like after both 

Dr. Rodden and Dr. Lichtman testify or an on individual expert 

basis. 

THE COURT:  We can do it individually if you'd like.  

MR. AHLER:  And our other request for clarification 

was on the page limit. 

THE COURT:  Let's make it seven pages. 

MR. AHLER:  Thank you, Your Honor. 

THE COURT:  Okay?  All right. 

MR. KAUL:  Your Honor, just to follow up on that -- I 

apologize for taking this out of turn.  This relates just to 

the Daubert motion.  

Your Honor had said you wanted those two days after 

the experts testified.  And, frankly, we'd prefer that they not 

be due on Saturday if possible. 

THE COURT:  Okay.  Let's make it Monday. 

MR. KAUL:  Okay.  Thank you. 

THE COURT:  All right.  

Okay.  Any redirect?  

MS. CALLAIS:  Yes, Your Honor.
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THE COURT:  Well, let's make it Tuesday.  Monday's a 

holiday. 

MR. KAUL:  Thank you.  

And I should also have asked, Your Honor, the defense 

has submitted five pages of their Daubert motion already, and 

we haven't submitted anything.  So I don't -- just in terms of 

the page limits -- 

THE COURT:  Well, let me ask you:  What do you 

intend -- do you intend to supplement what you filed or submit 

a whole new motion based on what we've heard in testimony 

today?  

MR. AHLER:  Your Honor, maybe what would work best is 

just if plaintiffs submit a brief on the issue and then we file 

a short reply.  

THE COURT:  Okay.  

MR. AHLER:  Because I don't think any of our arguments 

really -- 

THE COURT:  Okay.  Okay.

All right.  So there's nothing you want to add to what 

you've put for purposes of your motion at this point?  

MR. AHLER:  I mean, if you would like references to 

the trial testimony -- 

THE COURT:  No, I don't need -- I don't need that.  

Okay.  So let's do your response -- how long is your 

motion?  Do you remember?  
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MR. AHLER:  Five pages. 

THE COURT:  Okay.  So your response will be five 

pages. 

MR. KAUL:  Okay.  And it's five pages for both 

experts.  

Do you want us to limit it to five for both -- 

THE COURT:  Five for each. 

MR. KAUL:  Five for each.  Okay.  Thanks. 

THE COURT:  All right.  And then you can file a 

three-page reply.  Your response is due Monday.  You can get 

your reply in.  

How much time do you think you need?  

MR. AHLER:  Wednesday?  Thursday.  

THE COURT:  Okay.  Whatever time you need.  

Is Thursday fine or -- 

MR. AHLER:  Thursday is fine, Your Honor. 

THE COURT:  Okay.  So the reply is due Thursday. 

MR. KAUL:  And just to clarify, is ours Tuesday -- I 

think it's Tuesday.

THE COURT:  Yeah, Tuesday.  Yeah. 

MR. KAUL:  Okay.  It's Thursday.  

MR. AHLER:  So ours is -- I'm confused again.  

Is ours due Thursday or Friday?  

MR. JOHNSON:  To clarify, Your Honor, if they get 

Tuesday to file their response, we could have Friday to file 
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our reply?  

THE COURT:  That's fine.  Whatever you need.  Friday 

then.  Reply is due Friday. 

MR. AHLER:  Thank you, Your Honor. 

THE COURT:  And you can have four pages.  Okay.  

MR. JOHNSON:  10-point font?  

THE COURT:  You may proceed.

REDIRECT EXAMINATION

BY MS. CALLAIS:

Q. Dr. Rodden, earlier Mr. Ahler talked to you a bit about the 

Lee case and the method for race estimation that you used in 

that case.  And he focused on the fact that you did not use the 

Imai and Khanna method at that time.  

Is there a reason you didn't use the Imai and Khanna 

method in the Lee case? 

A. Well, the algorithm had not yet -- the R package had not 

yet been released.  It was still in development at that time. 

Q. And so the method that you used was one that was in -- that 

existed at the time of the Lee case? 

A. Yes. 

Q. And Mr. Ahler also asked you whether as an expert witness 

you had used the Imai and Khanna method.  

Do you remember that? 

A. Yes. 

Q. Have you used the Imai and Khanna method in any context 
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outside of case -- of a legal case? 

A. Yes.  It's something I'm doing a lot of work with in my 

academic work.  There's a large project I'm working on with a 

group of medical researchers in which we've discovered that for 

the creation of a cohort in medical studies, the voter file is 

a very good starting point.  

So we have been -- but, of course, the voter file does 

not have race on it.  And for a variety of mortality studies, 

it's very useful to have information about race.  And, indeed, 

this is where this technique was built, was in the epidemiology 

literature.  

So I am using the Imai and Khanna technique 

extensively in the work with the people at the Stanford medical 

school.  And other medical researchers are also using it.  

That's probably -- other than voting rights and, you know, 

election law, that's the application that is expanding most 

rapidly. 

Q. And so you have used it in an academic context then? 

A. Yes, quite a bit. 

Q. And you also spent some time with Mr. Ahler talking about 

interracial marriages.  In particular, he gave an examples of a 

white woman marrying a Hispanic man and living in a Hispanic 

neighborhood.  

And you were providing some information when you 

were -- Mr. Ahler stopped you from finishing your explanation.
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Could you just -- what were you explaining to the 

Court? 

A. Yes.  I think all of this came from a sentence in one of 

my -- perhaps in my first report in which I was discussing some 

of the costs and benefits of this technique.  And I mentioned 

one issue, which was -- which was women who marry and change 

their name.  And this is one -- really the only obvious flaw 

with the approach.  So then one then has to think a bit about 

what kind of a problem we're really dealing with.  

And so in the materials that were provided to me, it 

indicated that 14 percent of married couples in Arizona are 

some form of interracial couple.  But one of the things we need 

to know is that over half of people are -- of adults are 

unmarried.  So of all adults, we're already talking then about 

7 percent.  

Now, in the examples that we were given, it is not men 

who are changing their name, it's women.  So if we assume that 

half of male-female marriages are, in fact, females, we're down 

to 3 and a half percent. 

Then if we think about the frequency with which women 

change their name as they get married, that frequency is going 

down over time.  And it's now the case that more than a quarter 

of women who get married do not change their name.  So now 

we're down to something like in the 2, 2 and a half percent 

range of the adult population that will have a -- have changed 
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their name in this way.  

So then we have to ask ourselves -- but that's really 

not just even the main issue.  The main question is whether a 

problem like that would affect the discovery of disparities in 

out-of-precinct voting.  And that's where it really -- it 

becomes clear what a nonissue this is.  Because we would have 

to have something like every single -- every single woman who 

had -- who was white and had married a Hispanic man would have 

to cast an out-of-precinct ballot.  They have to all be casting 

their out-of-precinct ballots for the results to be affected.  

That is just highly unlikely.  

So there's a broader point here about measurement 

error that needs to be considered.  Even if we think we have 

located a particular area of concern for measurement error, 

something that we think might push up the rate of false 

negatives or false positives, we have to ask ourselves:  Would 

that factor affect people who are voting out of precinct 

differently than the people who are voting in -- properly in 

the precinct?  

And that's where I really need to have -- to conjure 

up a story in which out-of-precinct voters are different on one 

of these dimensions than everyone else in order to have to 

worry about my results.  In other words, to worry that they're 

affecting my discovery of large disparities.  

And so I'm really, for this reason, not worried about 
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that at all. 

Q. And you also spent some time talking to Mr. Ahler about 

error rates that occur across the board in the Imai and Khanna 

method, and I believe it was the 15 percent number.  

Are there particular racial groups where 

misclassifications are more concentrated? 

A. Yes.  The use of surname analysis started with just the use 

of Hispanic surnames because they do work very well.  There's a 

large literature suggesting that they work very well.  The 

misclassification problem with Hispanics is very low.  

And so, for instance, Maricopa County has conducted 

internal studies of out-of-precinct voter and has found exactly 

the same results that I find.  Just using pure surname 

analysis, they've discovered that Hispanics are more likely to 

cast out-of-precinct ballots.  So my work really is only 

bringing in the additional data from the neighborhood to 

bolster that and find a similar result.  

In the Imai and Khanna paper, they also discover that 

for Hispanics, surnames alone actually work pretty well, and 

the additional information doesn't improve the estimates that 

much.  So, in general, the problem with Hispanics is rather 

small.  

It's when we get to African-Americans, as I described, 

that's what drives a lot of the -- that 15 percent rate that we 

see.  And if you look at the tables in the paper, it's very 
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clear that African-Americans are driving that rate.  And it's 

not hard to understand why that would be the case.  There are 

fewer African-Americans in Arizona than in many other states.  

And as we've discussed, African-American surnames are less 

distinctive than are Hispanic surnames.  So that's what's 

happening with those error rates. 

Q. And you also -- Mr. Ahler had asked you some questions 

about Native Americans, and you also began to explain what you 

did with Native Americans in your surname analysis.  And you 

weren't able to finish that explanation.  

Could you address that? 

A. Yes.  For Imai and Khanna, in their initial work, they were 

working on states in the East that did not have large 

Native American populations.  And Native Americans ended up in 

their -- when they wrote their code, being subsumed into the 

"other" category.  

But there's no reason why that needs to be the case.  

We have all the data we need to estimate the probabilities for 

Native Americans.  And, in fact, we can do very well in 

predicting Native Americans because they live in -- at least in 

the state of Arizona, for the most part, in very homogeneous 

census block groups and census tracts.  

So in Apache County, for instance, Native Americans 

tend to live in overwhelmingly homogeneous places, and the 

surnames are relatively distinctive.  So I believe the codes, 
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the probabilities for Native Americans are especially reliable 

in this instance because of the geography. 

Q. And, Dr. Rodden, Mr. Ahler had also asked you some 

questions about your ecological inference analysis and sort of 

the fact that you had asked the Court to focus on the 

certain -- the individual-level analysis that you performed.  

Why did you ask the Court to focus on the 

individual-level analysis versus the ecological inference 

analysis? 

A. Yes.  I want to be clear.  I don't think that ecological 

inference analysis is something the courts should not rely on 

in general.  I think it's -- there are cases where it's 

essential.  It's the only way to assess the relationships we 

need to assess in voting rights cases. 

But this is a case where we know we can do better.  

And the validation exercises that we've been discussing have 

shown that in order to understand racial disparities, we can 

come closer to the truth in the places where we know the truth 

with the individual-level data than we can with the aggregate 

date.  And this is something that's just Statistics 101.  We 

know we can do better with the individual-level data. 

So I don't believe going forward that courts should 

insist on ecological inference in settings where we can get the 

individual-level data.  I believe that it's preferable to use 

the individual-level data when we have it.  
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But certainly if the Court decides that the long 

history and the pedigree of ecological inference analysis is 

something that should get more weight, then it's a perfectly 

reasonable exercise as well.  I would only suggest caution in 

looking at some of the small rural counties, in particular, 

with the ecological inference analysis. 

Q. And the individual-level analysis that you performed, does 

that actually produce more conservative results than the 

traditional ecological inference analysis? 

A. Yes.  The disparities I report that come from the 

individual-level analysis are smaller, and I think that's 

another reason to focus on them.  If it's the more conservative 

estimate and it's the one that I believe is more accurately 

measured, then the Court should focus on that.  The disparities 

reported in the appendix using ecological inference were larger 

in many cases. 

Q. And to be clear, both analyses, though, the 

individual-level analysis and the ecological inference 

analysis, did they both show disparities? 

A. Not only did they both show disparities, they both showed 

disparities among the same groups in the same places.  So I 

viewed that as a nice robustness check. 

Q. Dr. Rodden, you were actually asked some questions by the 

Court about your analysis with respect to the mail for voters 

who were on the PEVL.  And so -- and I think you said you 
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didn't have the numbers.  

MS. CALLAIS:  Heather, can we pull up Exhibit No. 98, 

I believe?  Page 19.  And if you could just hone in on the 

second -- on the first full paragraph on the page.

THE WITNESS:  Yes.  So the number 27,000 was the one 

that stuck in my head, but I may have misrepresented it.  So I 

want to be clear what this says. 

So it says that outside of Pima and Maricopa Counties, 

27,000 Native Americans were receiving early ballots in 2016.  

And it is -- it is the case that the vast majority of them have 

no residential mail service.  

Your Honor, had I known that you would ask that 

question, I would have included on the next line what that 

number is, but I see it's not there.  I'd be happy to calculate 

it, but it's not in the report. 

MS. CALLAIS:  You can take it down. 

BY MS. CALLAIS:

Q. Dr. Rodden, counsel also showed you a list of DPV licensed 

providers and asked you some questions about Infogroup's DPV 

license.  What's your understanding of Infogroup's license to 

use DPV codes? 

A. Yes.  There is a thing called the delivery sequence, 

sequencing file, which is a type of license that includes a 

variety of different products, if you will, that come from the 

post office.  
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The DPV is the most basic.  It is a -- it is a 

prerequisite for these other -- these other products.  So 

there's sort of a hierarchy at which DPV is the lowest.  And 

the -- it's possible to get a license only for DPV analysis, 

and I believe that's what this list is indicating.  

But there are other firms that have these other 

licenses of which DPV is a part, is a subset.  And Infogroup is 

one of those groups, and I believe it's one of the largest 

players in this area. 

Q. Dr. Rodden, are you -- based on your understanding as you 

tried to obtain information about the mail, do you know if 

you're able to obtain DPV information if you're not licensed? 

A. No.  That's not possible. 

MS. CALLAIS:  Your Honor, if I could just confer.  

No further questions, Your Honor. 

THE COURT:  Okay.  Is he excused?  

MS. CALLAIS:  Yes. 

THE COURT:  All right.  You're excused.  Thank you for 

coming.  

THE WITNESS:  Thank you.  

(Witness excused.) 

THE COURT:  So what do we have for this afternoon?  

MR. SPIVA:  Let's see, Your Honor.  We have -- we have 

a voter witness, we have a California election official, and we 

have Senator Quezada and Representative Clark.  
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THE COURT:  Okay.  

MS. KARLSON:  Who were you calling from California?  

MR. SPIVA:  Scott Konopasek. 

MS. KARLSON:  That was not -- 

MS. HARTMAN-TELLEZ:  You didn't tell us. 

MS. KARLSON:  That was not disclosed to us yesterday. 

MR. SPIVA:  I thought that was on the list.  

MS. KARLSON:  That was not -- 

MS. HARTMAN-TELLEZ:  Not on the list.  

MS. KARLSON:  And we have the -- he has been sending 

us Post-it notes instead of -- 

MR. JOHNSON:  That Post-it, Your Honor, is 

Leah Gillespie, Kathleen -- who was the first witness.  I'm not 

going to try to pronounce her last name; Sam Shapiro; 

David Berman, who is their history expert; Senator Quezada; and 

Representative Clark.  

MR. TISCHENKO:  That was my mistake. 

MR. KAUL:  We can work it out -- attempt to work it 

out at lunch.  

THE COURT:  Okay.  All right.  

MR. SPIVA:  But that was our lineup. 

THE COURT:  Okay.  Well, work it out.  Okay?  

MR. SPIVA:  Okay. 

THE COURT:  All right.  So let's come back at 10 after 

1:00. 

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 115 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1483 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

UNITED STATES DISTRICT COURT

600

MR. SPIVA:  All right.  Thank you. 

(Recess taken, 12:05 p.m. to 1:13 p.m.) 

THE COURT:  Plaintiffs may call your next witness.  

Did you guys work out the miscommunication?  

MR. SPIVA:  Yes.  It was my fault, Your Honor.  We 

didn't get the persons who we were going to call's name to 

them.  We thought they were on the list, but we just 

inadvertently left them off.  So he's going to stay over till 

tomorrow and go first thing in the morning.  

So did you want to raise the issue -- 

MS. KARLSON:  Yeah, the one thing I did want to 

address is if there's any way we could start earlier tomorrow 

morning.  As you know, we had already agreed to have 

Helen Purcell go on Friday, October 6th.  They're trying to get 

two other witnesses on before her, and she goes out of town --

THE COURT:  Okay.  

MS. KARLSON:  -- after Friday.  And so I just don't 

know how we're going to -- 

THE COURT:  What time do we need to start tomorrow?  

MR. JOHNSON:  8:00 o'clock possible?  

THE COURT:  Okay.  All right.  8:00 o'clock tomorrow.  

MR. SPIVA:  Thank you, Your Honor.  

So the next witness is -- 

MR. TISCHENKO:  Plaintiffs call Sam Shapiro.  

THE COURT:  Mr. Shapiro, come up here, please, and be 
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sworn. 

SAMUEL PHILLIP SHAPIRO,

called as a witness herein by the plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed. 

DIRECT EXAMINATION 

BY MR. TISCHENKO:  

Q. Good afternoon, Mr. Shapiro.  

A. Good afternoon. 

Q. Can you please state your full name for the Court.  

A. Samuel Phillip Shapiro. 

Q. Mr. Shapiro, what city do you live in? 

A. I live in Scottsdale. 

Q. And how long have you lived in Arizona? 

A. I've lived in Arizona since end of May 2013. 

Q. And what brought you to Arizona? 

A. I came here for Teach for America.  I was placed in the 

Phoenix region. 

Q. And where did you grow up? 

A. I grew up in Chicago. 

Q. And did you go to college? 

A. Yes.  I went to Washington University in St. Louis. 

Q. And what was your major? 

A. I was a political science major. 

Q. And what kind of work do you do now? 
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A. So I actually still work at the school I was placed at, and 

so for my placement, I was a first grade teacher for two years.  

I then taught third grade.  And I'm now the director of 

strategy and growth.  And so we are growing.  We're opening 

four schools in the next five years, the first of which we just 

opened at the end of July.  And so I help oversee that process. 

Q. And Mr. Shapiro, is that school in Phoenix? 

A. Yes. 

Q. And what kind of students does your school serve? 

A. So 94 percent of our students qualify for free and 

reduced-price lunch across our two schools, which is among the 

highest in the state.  So low-income students, about -- one 

campus, about 75 percent of students are Latino, about 

20ish percent are African-American.  At our other campus, about 

90 percent of students are Latino. 

Q. And, Mr. Shapiro, what is your race or ethnicity? 

A. I'm white. 

Q. And are you a member of a political party? 

A. Consider myself a Democrat. 

Q. Since you arrived in Arizona in 2013, how many different 

places have you lived? 

A. I've lived in three different places. 

Q. So when you first moved to Arizona in the summer of 2013, 

where did you live? 

A. In Tempe. 
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Q. And where did you move next? 

A. After that I moved to Phoenix. 

Q. And when did you move to Phoenix? 

A. So I moved to Phoenix -- I believe my lease started 

July 1st of 2014. 

Q. And where did you move after that? 

A. After that I moved in with my girlfriend in Scottsdale. 

Q. And about when did you move to Scottsdale? 

A. 2016, when my lease was up at my Phoenix place. 

Q. And that's where you currently live? 

A. Yes.

Q. And when you've lived in Phoenix, or in Maricopa County, 

have you rented or owned your residences? 

A. Rented. 

Q. Mr. Shapiro, are you a regular voter?  

A. Yep. 

Q. And are you registered to vote in Arizona? 

A. Yes.  

Q. When did you first register to vote in Arizona? 

A. It would have been in -- when I was living in Tempe when I 

applied for an Arizona driver's license.  I took advantage of 

Motor Voter Act or law in order to also register to vote. 

Q. And about when was that? 

A. I believe February 2014. 

Q. And where were you living when you first registered to vote 
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in Arizona? 

A. In Tempe. 

Q. You mentioned that.  

And when did you first attempt to vote in Arizona? 

A. 2014 midterm. 

Q. Was that in November --

A. Yes. 

Q. -- of 2014?  

And where were you living at the time that you voted 

in the November 2014 election? 

A. I had moved to Phoenix. 

Q. And were you aware that you needed to update your voter 

registration with your new address once you moved from Tempe to 

Phoenix? 

A. I believe so.  I filed for an address change and on the DMV 

website. 

Q. And why did you know that you -- so just so the record is 

clear, did you know that updating your address when you moved 

from one address to another in the county was something that 

you needed to do? 

A. So I -- yes, for my driver's license.  And my assumption 

was that, based on my kind of understanding of -- granted, 

limited understanding of the Motor Voter Act, was that by doing 

so through the DMV to update my driver's license, the change I 

made would then be reflected in my voter registration. 
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Q. And about when did you submit a change of address for your 

driver's license? 

A. It was in October of 2014, so preceding the election. 

Q. And at the time, were you aware of a deadline by which you 

needed to update your address for voter registration prior to a 

particular election? 

A. I don't think so, based on my memory of it. 

Q. Did you attempt to vote in the 2014 midterm election? 

A. Yes. 

Q. And did you vote in person in that election? 

A. Yes. 

Q. Do you prefer to vote in person? 

A. I do.  I guess I'm kind of a nerd when it comes to this, 

but I love voting in person because I like seeing the poll 

workers excited.  It makes me really feel a part of our 

Democratic process, which I think is really important.  I like 

getting that "I Voted" sticker and kind of being involved in 

that excitement of Election Day and being kind of -- you know, 

standing in line with my fellow citizen, fellow American, and 

all taking part regardless of party line or whom we're voting 

for in that process.  It's something that just makes me happy. 

Q. And how did you determine where your polling place was 

located? 

A. I believe I looked it up online. 

Q. And what address did you use to put into the online lookup 
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tool? 

A. I used my current address at the time, which is 3430 East 

Avalon Drive, Phoenix. 

Q. And that was in Phoenix? 

A. Yeah. 

Q. And where did the online lookup tool tell you to go? 

A. Told me to go to a church like, I don't know, two, three 

minutes from my apartment, which at the time I was pretty 

excited about because it was pretty convenient. 

Q. And what happened on Election Day? 

A. Yeah, so at that time, I was teaching third grade, and I 

also had started and was managing our after-school program.  So 

I was working pretty long days.  I was working generally from 

like 7:30, after-school program concluded at 6:00 at the time, 

and so by the time the last kid was picked up and I locked up, 

unusually about, you know, shortly after 6:00, 6:15.  

And so based on my calculations, that would give me 

just about enough time to make it, in person, to vote.  And so 

I left work, drove to the polling place, you know, waited in 

line, wasn't anything, I'd say, abnormal as far as length of 

the line -- 

Q. Mr. Shapiro, let me interrupt you.  I want to encourage you 

to speak a little bit slower for our court reporter.  

A. Oh, I'm sorry. 

Q. And so let me just make sure I understand.  
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So about how far away was the school from your polling 

place? 

A. About 15, 20 minutes, in that range. 

Q. And about what time are you done with work? 

A. 6:00 -- shortly after 6:00. 

Q. And about what time did you arrive at the polling place at 

the church? 

A. About 6:30. 

Q. And you said you stood in line? 

A. Yeah, but I don't think it was, you know, any extreme by 

any measure, short or long.  

Q. And what happened when you got into the check-in table? 

A. I was told that I was in the wrong location, I think.  And 

that my, I guess, name wasn't on the roll or -- 

Q. And when you say "the roll," do you mean the -- on the list 

of voters? 

A. Yeah, sorry.  The list of voters, yeah. 

Q. And did the poll worker say anything else?  Do you 

remember? 

A. I think I may have asked to cast a provisional ballot or 

they had offered it.  But, you know, I think it was 

communicated that that vote might not be counted. 

Q. So did you reach the conclusion that you were at the wrong 

polling place? 

A. Yeah, based on the information I -- you know, I think 
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probably at the time, looking back, I guess my assumption was 

that, you know, something must have happened where my new 

address did not get carried over for whatever reason. 

Q. So did you reach a conclusion as to which polling place was 

your correct polling place at that point? 

A. Yeah, so I figured it had to have been my Tempe address 

because that's the only other place that I had lived in 

Arizona. 

Q. Did the poll workers tell you where your correct polling 

place was? 

A. I don't remember if they told me or if I looked it up -- or 

like looked up a polling location on that -- on the phone -- or 

on my phone online, but... 

Q. And did you go to the polling place in Tempe at that point? 

A. I did not. 

Q. And why not? 

A. Because I had made the calculation that based on estimation 

from, you know, whatever the address was of the polling place 

that I looked up that by the time I got there, it was -- I was 

cutting it pretty close for it to even be open.  And so in my 

estimation, what kind of made more logical sense to me was that 

I might as well at least attempt to cast a provisional ballot 

in the hopes that maybe it could be counted and my voice could 

be heard as opposed to taking the risk of making -- of getting 

to the polling location, it being closed, and not being able to 
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cast any vote whatsoever. 

Q. And so just to be clear, about how far away was the polling 

place in Tempe? 

A. 20, 25 minutes. 

Q. And what time was it in the day when you sort of figured 

out that you needed to go there? 

A. Yeah, I think it was about 6:45.  And so -- 

Q. And so -- 

A. I'm sorry. 

Q. Did you request a provisional ballot? 

A. I did. 

Q. And did you think that your provisional ballot would 

probably be counted or not? 

A. Probably not. 

Q. And at the time of the November 2014 election, did you 

believe that the -- that -- and I guess prior to arriving at 

the polling place, did you believe that the church in Phoenix 

was your correct polling place? 

A. Yes. 

Q. And why did you believe that? 

A. Because I used -- based on the address of where I was 

living, where I had been living, and where I had filed -- like, 

I had applied for a new driver's license, et cetera, again, 

kind of based on my, you know, limited understanding of the 

Motor Voter Act -- I took a few voting rights classes in 
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college, and so I had a little familiarity with it -- that my 

address would be correctly reflected in my voter registration.  

And so it honestly didn't, like, occur to me that -- to think I 

would have to go vote back in Tempe in a place where I hadn't 

lived in several months and really hadn't even been back to.

And, further, I moved within the county.  I was still 

in Maricopa County.  And so I came to the conclusion, I guess, 

that I should be voting or would be voting at the polling 

location that reflected my current address at the time. 

Q. And do you remember what address was on your driver's 

license that you presented to the poll workers at the church in 

Phoenix?  

A. I don't, but I'm -- it had to have been my Phoenix address 

because I have enough kind of familiarity with how voting 

works, I worked on a few campaigns as well, that I would have 

brought a bill or something that would have shown my address.  

And so I'm thinking that it had to have been on my ID 

because I don't remember bringing a bill or -- a utilities bill 

to kind of supplement that as a proof of address. 

Q. Mr. Shapiro, how did it make you feel to learn that your 

vote was not counted? 

A. So it definitely made me feel frustrated.  I think -- you 

know, as far as my role in our community and my role in my 

school community and as someone from -- can sometimes speak on 

behalf of our families, it I think gave me some empathy, which 
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I'll get to in a second.  But I kind of view myself as someone 

who can empower those kids but also someone who needs to 

advocate for them and their families as well.  

So I know from personal experience working at our 

school and having to figure out transportation to make sure 

kids can keep getting to school, they move really frequently, 

often short distances.  But moving with that frequency and that 

short distance can sometimes result -- it can result in them 

not having access a bus stop or no longer being able to walk to 

school.  

And if they're moving that frequently and they're 

required to file some sort of change of address or expect -- or 

update their voter registration every time that occurs, that 

becomes really burdensome.  And I experienced that firsthand, 

that that was a little burdensome.  I did not get to cast -- or 

I did not -- my vote was not counted.  

And so for them to have to update that every single 

time, which is an unrealistic expectation in my opinion, then 

they're not going to be able to exercise their right to vote.  

And, for me, I have friends that work in government.  

I have -- I know people who, you know, have strong voices in 

how our country and communities are governed, and I have access 

to them.  But my families don't necessarily have that.  And so 

for them, the primary way that they can kind of exercise their 

civic duty is through voting.  And so I think that exemplified 
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to me -- like, you shouldn't have to be able to navigate a 

bureaucracy to cast your vote.  And I failed to do so, and so 

my vote wasn't counted.  And a lot of my families, they don't 

necessarily have that fluency of being able to navigate that 

bureaucracy to successfully do that, and their vote counts just 

as much as mine does. 

Q. And do you consider yourself to be an experienced voter? 

A. Yeah.  I've voted at every midterm and general, I think, 

since I was 18. 

Q. And do you consider yourself to be familiar with how to 

navigate bureaucracies? 

A. Yeah.  Just kind of studying -- studying these 

bureaucracies and also working with them, whether it was on 

campaigns or in my current position or other, like, volunteer 

work I've done or advocacy I've done, I think I would consider 

myself experienced in that, yes. 

Q. And in light of your experience, were you surprised to 

find -- or were you surprised that what happened to you 

happened to you? 

A. Yeah.  Yes.  Absolutely.

MR. TISCHENKO:  Nothing further. 

THE COURT:  Cross-examination.  

MR. LA RUE:  Thank you, Your Honor.  

Your Honor, I have an exhibit for Mr. Shapiro.  May I 

approach?  
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THE COURT:  You may. 

CROSS-EXAMINATION 

BY MR. LA RUE:  

Q. Mr. Shapiro, my name is Joseph La Rue, and I represent the 

State of Arizona.  And like you, I like to vote in person, so 

you and I have something in common.  

I have just a few questions for you.  I've handed you 

what has been marked Exhibit 324.  

MR. LA RUE:  And if we can bring that up on the screen 

as well, please.  

BY MR. LA RUE:  

Q. If you will, take just a moment and look at this, 

familiarize yourself with it.  

Do you recognize this document? 

A. Yes. 

Q. This is email correspondence between you and Sarah Gonski; 

correct? 

A. Correct. 

Q. And Ms. Gonski is one of the attorneys for the plaintiffs? 

A. Yes. 

Q. Okay.  And you worked with Ms. Gonski to prepare your 

declaration for this matter; correct? 

A. Correct. 

Q. And as you look at this document that I handed you, 

Exhibit 324, this is a correct copy of the email correspondence 
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that you exchanged with Ms. Gonski; is that right? 

A. Correct.

MR. LA RUE:  Your Honor, I move for admission of 

Exhibit 324. 

THE COURT:  Is there any objection? 

MR. TISCHENKO:  We object on hearsay grounds.  It's an 

out-of-court document.  I'm not sure for what purpose he's 

offering it.  To the extent it's offered for the truth, we 

would object on hearsay grounds. 

MR. LA RUE:  Your Honor, I'm going to take him through 

the document and ask if he did, in fact, write that and allow 

him to authenticate it right here in court.  If you'd like for 

me to do that first, I'd be happy to. 

THE COURT:  He's not objecting to authentication; he's 

claiming it's hearsay. 

MR. LA RUE:  I understand, Your Honor.  I'm going to 

ask if he -- if these were true statements that he made and 

bring it into court, if that's all right.   

THE COURT:  Well, what are you offering it for?  To 

prove what's in there is true? 

MR. LA RUE:  Yes, Your Honor.  But only as he states 

it here in court.  

THE COURT:  I'm going to have to see -- I don't know 

what you're talking about. 

MR. LA RUE:  Okay.  Your Honor, if you'll give me some 
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latitude, I'll take him through it. 

THE COURT:  Yeah, because it's hard for me to rule on 

that if I don't have an understanding of what it may contain.  

And you're telling me it's being offered for the truth of the 

matter asserted.  Unless there's a hearsay exception, it would 

probably be hearsay. 

MR. LA RUE:  Fine, Your Honor.  

THE COURT:  But I'm not ruling on any objection yet 

until -- I'll let you work with it a little bit, but I don't 

know what's in it. 

MR. LA RUE:  I understand, Your Honor.  Let me take 

him through it, if that's all right. 

THE COURT:  Okay.

BY MR. LA RUE:  

Q. Mr. Shapiro, would you please read the first email that you 

wrote to Ms. Gonski on May 19th?  It's at the top of the first 

page.  

A. Yep.  

Not sure if it is worth adding, but I think the 

confusion with the previous campaign experience is that I fully 

knew when I cast my vote on a provisional that it would not be 

counted.  But I did so anyway because I firmly believe in civic 

duty and participation. 

Q. Did you write that statement? 

A. Yeah. 
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Q. Was that a true statement at the time you wrote it? 

A. From what I remember, I'm sure it was, yeah. 

Q. Okay.  And is it true that you fully knew when you cast 

your vote on the provisional ballot that it would not be 

counted? 

A. I guess.  I mean, as far as I remember, I guess that would 

be the most up -- recent written documentation of it, so I 

guess, yeah. 

Q. And did you submit a declaration in this matter? 

A. I believe so.  It's in there, yes. 

Q. Okay.  And you worked with Ms. Gonski on that declaration; 

yes? 

A. Yes, sir. 

MR. LA RUE:  Your Honor, may I approach again -- we'll 

table Exhibit 324, if that's all right, for the moment. 

THE COURT:  Okay.  

MR. LA RUE:  May I approach the witness again?  

THE COURT:  You may.

BY MR. LA RUE:  

Q. Mr. Shapiro, do you recognize the document that I just 

handed you? 

A. Yep. 

Q. What is this? 

A. My declaration. 

Q. And this is the declaration that was the subject of this 
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email; is that correct?  

A. Yes. 

Q. Okay.  And it's the only declaration you prepared in this 

matter? 

A. There was an earlier draft which I -- but I don't know if 

they're all the same thing. 

Q. Fair enough.  I understand.  There may have been various 

drafts of it, but to your knowledge, this is the only 

declaration that was filed in this matter with the court; 

correct? 

A. Yeah. 

Q. Okay.  Would you turn to paragraph 5, please, on page 2.  

A. Yep. 

Q. Could you read paragraph 5 for us, please.  

A. Although the poll worker informed me that it would not be 

counted because it was cast in the wrong polling location, I 

cast a provisional ballot.  I have voted in every election 

since I was 18, and I wanted to feel like I was still 

participating in the electoral process. 

Q. Thank you, Mr. Shapiro.  

So you knew at the time you cast the provisional 

ballot that it would not be counted; is that correct?  

A. Yes. 

Q. The poll worker told you that? 

A. Yeah, as far as I remember, yeah. 
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Q. All right.  You did not try to get to the correct polling 

place; correct? 

A. Correct.  In my estimation, I would not have made it there 

on time to vote. 

Q. Okay.  But you didn't -- you didn't try? 

A. No. 

Q. Okay.  Now, you testified that you updated your driver's 

license sometime in October; is that right? 

A. Correct. 

Q. And you had moved in June of 2014? 

A. Correct. 

Q. And so -- 

A. Or July. 

Q. July?  Okay.  Fine.  

And I'm assuming when you said you updated in October, 

we're still talking 2014; right? 

A. Yes. 

Q. Okay.  And I believe you testified that you assumed that 

that would update your voter registration as well; correct? 

A. Correct. 

Q. But you didn't know; correct? 

A. Correct. 

Q. And you didn't ask? 

A. I don't recall doing so. 

Q. All right.  In actuality, you didn't update your voter 
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registration until December 13th of 2015; is that correct?  

A. I don't know. 

Q. Would it refresh your recollection if I show you your voter 

registration card? 

A. Sure. 

MR. LA RUE:  May I approach -- actually, can we bring 

up -- I'm sorry.  Just one moment.  

THE COURT:  I'm just -- are you talking about his 

voter registration or his driver's license?  

MR. LA RUE:  No, his voter's registration card, 

Your Honor. 

THE COURT:  Okay.  

MR. LA RUE:  Your Honor, I'm sorry.  I don't recall if 

I asked.  May I approach?  

THE COURT:  You may.  

MR. LA RUE:  Thank you.

BY MR. LA RUE:  

Q. Mr. Shapiro, what I've handed you is your voter 

registration file that the Secretary of State produced to us.

MR. LA RUE:  I apologize.  I only brought one copy.

MR. TISCHENKO:  It's okay.

MR. LA RUE:  Because I thought we were going to use 

this as impeachment.  

MR. TISCHENKO:  Which page is it?  

MR. LA RUE:  We're looking at page -- what page is 
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that, Mr. Shapiro?  

THE WITNESS:  Looks like the third page. 

MR. LA RUE:  Third page.

MR. TISCHENKO:  Okay.

BY MR. LA RUE:  

Q. And you'll see at the bottom, I believe, there is a 

registration from 2014; is that correct?  

A. Yes. 

Q. Would you read the date on that, please.  

A. February 27th, 2014. 

Q. Okay.  And then I highlighted in yellow for your 

convenience, but would you read the date on the next update to 

your registration card.  

A. December 13th, 2015. 

Q. Which would have been after the November election; correct? 

A. Yeah.  And it looks like I checked a box to automatically 

receive an early ballot for each election in which I'm 

eligible.  

MR. LA RUE:  All right.  No further questions, 

Your Honor. 

THE COURT:  Okay.  Redirect?  

MR. LA RUE:  May I approach and retrieve the exhibit?  

MR. TISCHENKO:  Would you mind leaving it up there?  

MR. LA RUE:  Not at all.

 

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 136 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1504 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SAMUEL PHILLIP SHAPIRO - REDIRECT EXAMINATION

UNITED STATES DISTRICT COURT

621

REDIRECT EXAMINATION

BY MR. TISCHENKO:  

Q. Mr. Shapiro, did you have an opportunity to take a look 

through, I guess --

MR. TISCHENKO:  What number impeachment exhibit is 

this?  

MR. LA RUE:  It's Impeachment Exhibit 89, but I didn't 

use it for impeachment.  I only used it to refresh 

recollection.  You're welcome to refer to it that way.  I just 

want to be sure that the record is clear.

BY MR. TISCHENKO:  

Q. Mr. Shapiro, have you had an opportunity to review 

Impeachment Exhibit 80 [sic], which consists of -- 

A. Sorry.  To clarify, is that the document in front of me?  

Q. Six-page document in front of you.  

A. Not in its entirety, just the third page.  Should I read 

through the whole thing?  

Q. Yeah.  Would you glance through it briefly.  

A. Okay.  

Q. Do you -- in that document, do you see any indication that 

you -- that you changed your address for voter registration 

purposes on or around October of 2014? 

A. No. 

Q. And -- 

A. I don't -- let me double-check, but I don't think so.  
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Yeah, I don't think I see anything. 

Q. And, Mr. Shapiro, did you, in fact, change your address 

with the DMV on or around October of 2014? 

A. Yes. 

Q. And why do you know that? 

A. I checked my credit card statement, and I -- 

Q. What was on your -- 

A. A $12 charge -- well, first, I had to have changed it 

because when I moved to Scottsdale, I updated my address from 

the 3430 East Avalon Drive to my current address.  And then I 

went back through and looked in my credit card statements to 

try and figure out when I did that.  I had a $12 charge from 

the DMV in October of 2014, which is the same fee -- or which 

is the fee charged for changing your address on your driver's 

license. 

MR. TISCHENKO:  Nothing further. 

THE COURT:  Okay.  You may step down.  Thank you for 

coming.  

THE WITNESS:  Thanks, Your Honor.  Do I put this -- 

THE COURT:  Why don't you hand it to him when you go 

by. 

THE WITNESS:  Thanks.  

(Witness excused.) 

THE COURT:  All right.  Plaintiffs may call their next 

witness. 
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MS. CALLAIS:  Plaintiffs call Senator Martin Quezada.  

THE COURT:  Sir, would you come up here, please, and 

be sworn. 

MARTIN JOHN QUEZADA,

called as a witness herein by the plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed. 

DIRECT EXAMINATION 

BY MS. CALLAIS:

Q. Senator Quezada, could you please state your full name for 

the record.  

A. Yes, my name is Martin John Quezada. 

Q. And where do you live? 

A. I live at 5150 North 99th Avenue in Glendale, Arizona. 

Q. And I understand you're an elected official here in 

Arizona? 

A. I am. 

Q. And what office do you hold? 

A. I currently hold two elected offices.  I serve as the 

State Senator in District 29 which covers parts of Maryvale and 

Glendale in the West Valley, and I serve on the Pendergast 

Elementary School District Governing Board, which is a K-8 

school district in the West Valley covering parts of Phoenix, 

Glendale, and Avondale. 

THE COURT:  Senator Quezada, can we get you to slow 
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down just a little bit?  

THE WITNESS:  Yes, sir.

THE COURT:  The court reporter is trying to take down 

every word we say in here.  

You may continue. 

BY MS. CALLAIS:

Q. Senator Quezada, how long have you served as a senator for 

District 29? 

A. I have served as a senator since I was elected in 2014, so 

this is my -- I just finished my third year. 

Q. And how long have you served on the school board?

A. I am finishing my seventh year on the school board right 

now. 

Q. And before you were -- before you served as a senator, did 

you serve in any other position at the state legislature? 

A. I did.  I served in the state House of Representatives.  I 

served there for three years. 

Q. And what was your first year? 

A. The first year was in 2012, and then I was elected later in 

2012 for two more years. 

Q. Outside of your work as an elected official in Arizona, 

Senator Quezada, do you have any other employment or 

occupation? 

A. I'm an attorney. 

Q. How long have you been an attorney? 
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A. I've been an attorney since 2010 -- the beginning of 2010, 

so this is my seventh year. 

Q. And where did you go to law school? 

A. Arizona State University. 

Q. And did you go to undergrad before that? 

A. I went to Arizona State University as well. 

Q. Arizona through and through.  

Are you a member of any political party, 

Senator Quezada? 

A. I am member of the Democratic Party. 

Q. And have you also served in any volunteer positions with 

the Democratic Party? 

A. I have.  I've served as a volunteer on numerous campaigns.  

I've served as a volunteer for the party itself, and I've 

served as a precinct committeeperson as well. 

Q. And just so the Court knows, what is a precinct 

committeeperson? 

A. A precinct committeeperson, or a PC, is -- it's the lowest 

level of an elected position within the party.  Your role is to 

be the neighborhood liaison between the party and the voters of 

your neighborhood or your voting precinct.  

So I -- as a PC, I tell my fellow neighbors about what 

the party is doing and what their elected officials are doing 

as -- and assist them in the voting process as well. 

Q. And how long have you served as a precinct committeeperson? 
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A. I have been a PC on and off since about 2001.  So over the 

last 16 years, I've been a PC for most of that time. 

Q. Senator Quezada, why did you become involved in -- why did 

you run for office and become involved with the volunteer 

activities you've done with the Democratic Party? 

A. My main reason was just to give back to my community, to 

serve my community.  And I felt that serving in an elected role 

and as a volunteer role made the most of my educational 

background, my professional background, and my life experiences 

that I'd had to that point.  

But it's really just been an effort to give back to my 

community. 

Q. And in your -- the various campaigns that you volunteered 

on as well as your own campaigns, have you had the opportunity 

to do voter education work? 

A. Yes, that's been a large part of what we did as volunteers, 

as -- as a volunteer, as a PC, and as a candidate is educating 

voters in my district or in my neighborhood about the voting 

process and about voting timeline and all the how-tos about 

voting. 

Q. And how does that education work take place? 

A. Most of it is done on a one-on-one basis, knocking on 

people's doors and explaining to them about the process.  We do 

some of it in group formats, bringing people in to a meeting.  

We have neighborhood meetings.  I attend gatherings of 
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individuals, whether they be block watch organizations or 

neighborhood organizations, and talk to them about voting at 

those -- at those times as well. 

Q. And for the course of the voter education work that you've 

done, have you had the opportunity to learn about -- or to gain 

an understanding of the different challenges that people may 

face when they attempt to vote? 

A. Yeah, absolutely.  In that effort, I would learn a lot 

about what -- what voters don't understand about voting and 

what difficulties they face when trying to engage in the voting 

process.  So we would hear those stories actually quite often. 

Q. And have you also had the opportunity through the course of 

your campaign work and your volunteer work to participate in 

Get Out the Vote activities? 

A. Yes.  The Get Out the Vote, or GOTV, efforts have been a 

large part of our volunteer efforts and -- as candidates and 

participants in the party process. 

Q. And how do those activities take place? 

A. Usually, it is informing voters, again, about -- about the 

timelines that they're under in terms of voting, informing them 

how to cast their vote and attempting to assist them in any way 

possible to get their votes turned in, to get themselves 

registered, to get themselves signed up for the Permanent Early 

Voting List, and just to make sure that they're able to 

participate in the process. 
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Q. And have you done that work all over your district? 

A. Yeah, I've done that work literally in every precinct 

within my district.  So we've gone back and forth multiple 

times in my district. 

Q. Senator Quezada, about how many doors would you estimate 

that you've knocked on in the course of your volunteer work and 

your campaign work? 

A. I would say in each campaign, we're into the tens of 

thousands of doors that myself or my volunteers or my campaign 

team have knocked on.  And I've run for office several times 

now since 2006, so it's easily into the tens of thousands of 

voters that we've talked to. 

Q. Senator Quezada, through the course of that work and the 

course of your time as a senator, have you had an opportunity 

to educate yourself about your district and its -- just in 

general demographics? 

A. Yeah, absolutely.  It's been a necessity for me to know 

about the demographics of my district, to know about the 

experiences of the people in my district in order to best 

represent them.  So I've gotten to know my district very well 

as an elected official.  But I also -- I also feel that I know 

my district well just because I was born in that district, I 

was raised in that district, and I've lived the majority of my 

life in that district as well. 

Q. And can you just describe your district for the Court, just 
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generally its geography and the demographics of it.  

A. Geography-wise, my district is in the west Phoenix area, 

roughly from 43rd Avenue on the east out to Dysart Road on the 

west, Northern Avenue on the north, and the I-10, McDowell, 

Thomas, Indian School on the south.  It's kind of at an angle 

there.  

So it covers the large majority of the portion of west 

Phoenix called Maryvale.  And it covers all of south and west 

Glendale.  And it also covers parts of unincorporated county 

land in the far western part of my district.  

Demographics-wise, it is a -- it is very much a 

working-class community.  It's -- it has the highest percentage 

of Latino residents and voters in the entire state, of the 

entire 30 -- of all 30 districts.  And it is a -- it has one of 

the highest populations of monolingual Spanish speakers, one of 

the highest populations of refugees.  So it is a -- it is very 

much a -- it's a majority-minority district.  So it's very much 

a minority working-class community. 

Q. And have you had the opportunity to learn about the access 

to transportation that your constituents have? 

A. Yes.  In my -- over the course of my representation of the 

district and as a resident of the district myself, 

transportation issues are one of the things that come up often.  

And the struggles that my community has with transportation is 

something that comes up quite often.  
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And even myself, I've -- I've -- there's been times 

when I was in law school when I was using public transportation 

myself, so I very much understand the struggles that my 

community has with a lack of access to public transportation. 

Q. Do you know about how much of your community has access to 

a vehicle? 

A. I don't know official statistics, official numbers, but I 

do know that a large majority of people that I talk to who 

we -- when we talk about transportation issues, express that 

they are often living in families that have multiple people who 

need transportation; a mother, a father, perhaps a child who's 

of driving age going to high school, going to college.  And a 

lot of times they have one vehicle to divide amongst the entire 

family.  So multiple drivers sharing one vehicle.  

I come across many voters who don't have access to any 

vehicles at all and who rely entirely on public transportation.  

And the overwhelming majority of those that rely on public 

transportation are using city buses for that.  

And others who rely mainly on trying to get rides from 

friends or others to get from Point A to Point B. 

Q. Have you had the opportunity to learn about housing in your 

district and whether or not your constituents move or own 

homes? 

A. Yes.  Especially in my work in terms of talking to voters 

every year, which is obviously something I do as part of my 
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campaign, what I've learned over the years is that my community 

is a very transient community.  The people in my district move 

and they move often, but they often don't move very far.  They 

often move within the same neighborhood, the same square mile.  

But due to housing costs, due to lack of -- you know, other 

kind of socioeconomic issues, lack of work, lack of consistent 

ability to pay rent, they're having to bounce around from place 

to place. 

There are large segments of my community that live in 

multifamily housing units.  And in those multifamily housing 

units, the transience of the community there is even higher 

than in the regular housing part of my district.  So people are 

moving and they're moving often.  They stay with family when 

they need to, so a lot of times it's -- you're having more than 

one family living in one residence.  And finding consistent 

affordable housing is very much an issue for my community. 

Q. And have you also had the opportunity to learn about access 

to the internet in your community? 

A. Yeah.  That's -- again, as a candidate, that's one of the 

questions we ask often because we're trying to stay in contact 

with our voters.  So we're asking for email addresses.  We're 

asking for -- asking for them to connect with us online via my 

website and social media.  And I do learn that the number of 

individuals who simply don't have access to the internet is 

quite high.  And a lot of individuals that are able to get 
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online are only able to do it via a cell phone.  And they just 

don't have -- they don't have wifi.  They don't have internet 

access at home.  Or even if they do, they don't have a 

computer.  

So I think maintaining online contact with voters has 

been a problem that's especially high in my district compared 

to other districts in the state.  So it's been very difficult 

to maintain online communication with my constituency. 

Q. Now, you mentioned earlier in the course of your campaign 

that you've done Get Out the Vote work.  Did you engage in 

ballot collection as part of that work? 

A. Yes.  In the several campaigns I've run, that's always been 

a part of our efforts to assist our voters in making sure that 

their votes were counted.  So we've done ballot collection in 

every cycle to this point. 

Q. And why was that part of your efforts to assist your 

voters? 

A. Mostly because it was something that the voters asked of 

us.  When we -- when we go out and talk to them about getting 

their votes turned in, we hear the stories about how a lot of 

times there is great difficulty or actual sometimes 

impossibility in getting their ballots from their hand to the 

county recorder's office.  Or to -- or even to a mailbox, for 

that matter.  

So the assistance is often asked of us and my 
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volunteers to help them get their ballots turned in or ensure 

that their ballots are going to get where they need to go.  So 

that's how I think a lot of the ballot collection efforts 

started was because people were asking for our help.  And over 

the years, we kind of incorporated that strategy into our GOTV 

efforts as a main part of it. 

Q. And through the course of that work, did you learn why 

people were asking for your help?  Did you gain an 

understanding as to why you needed to provide that assistance? 

A. Yeah.  Definitely.  I think that there was a number of 

reasons why people needed that type of assistance.  I think one 

of the lesser extreme reasons is sometimes people were just 

waiting -- waiting longer during the voting period to put their 

ballot back into the mail.  They wanted to ensure that they 

heard all of the campaign-related advertisements, whether they 

were, you know, radio, mail, online kind of advertisements.  

Whatever the campaign was saying, they wanted to hear 

everything up until that last day before they made a decision 

about who they were going to vote for.  

And, unfortunately, if they waited that long, if they 

were to put their ballot into the mail in those last couple of 

days, it wouldn't arrive at the county recorder's office in 

time to be counted.  So I think that was one reason, was the 

delay in voting.  

Another reason was a lot of times people just 
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didn't -- they weren't able to get the ballot to the mailbox or 

to the county recorder or to one of the drop-off locations 

given the difficulties of everyday life in a community like 

mine.  

Like I mentioned earlier with kind of transportation 

issues, people who didn't have access to a car where they could 

get to the polling place, or if they -- if they were reliant on 

public transportation, the time limitations that were involved 

in getting from their home to a polling place or from their 

home to the county recorder's office was prohibitive in terms 

of all of the other things that they were required to do just 

in their daily lives.  And by that, I mean, you know, getting 

kids to and from school, getting their bills paid, getting 

dinner on the table.  Those types of difficulties made it hard 

for them to do.  

And I think, lastly, I think we came across a number 

of voters who were either physically -- literally physically 

unable to get to a mailbox or get to a polling location.  

Individuals who were bedridden, who were ill, who were 

physically disabled.  And so we came across all three of those 

situations quite often. 

Q. And you mentioned that voters would often ask you for 

assistance, but were there times in which you and your campaign 

would affirmatively ask voters if you could turn their ballot 

in for them? 
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A. Yes, but I think that most of the time that was the result 

of kind of an organic conversation that we were having with the 

voter.  So what my campaigns have always tried to do was to 

encourage voters to get their ballots turned in, either put 

into the mail or turned in to a location.  And we would give 

them options about how they could do that or where they could 

do that.  

And then -- and in course of that conversation, 

situations would arise where they would express to us that they 

were having difficulties.  And so one of the options that we 

would always offer would be that we could -- we could help them 

deliver that ballot for them. 

Q. And did you offer this assistance throughout your district? 

A. Yes.  There certainly was no limitation.  We wanted every 

vote to get turned in.  So no matter what part of the district 

we were in, we always made that offer available.  But I can 

tell you that the acceptance of that assistance came more often 

in the lower income parts of my district or the more -- the 

more diverse parts of my district, the parts that were more 

Latino than others.  

We did have some requests throughout the district, 

though, and so we offered and we carried that out for everyone. 

Q. And when you say some of the other parts of your district, 

are you referring to parts that were where more white voters 

resided? 
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A. Yeah.  There are certainly parts of my district, certain 

neighborhoods, little pockets that are more affluent, more 

Anglo, more high-income.  And in those neighborhoods in 

particular, that request for assistance didn't come nearly as 

often.  But it did come every once in a while, and we would 

still offer it.

Q. But overwhelmingly, the requests came from the Latino areas 

of your district? 

A. It was -- it was pretty much guaranteed that whenever we 

went out to talk to voters on a shift in one of the lower 

income parts of my district, that we were going to get those 

requests. 

Q. In the course of your campaign work, Senator Quezada, did 

you have the opportunity to knock on doors in any apartment 

complexes? 

A. Yes.  I actually did that quite often.  I canvassed many 

apartment complexes in my district, and I have a lot of those 

complexes in my district. 

Q. And did you have an opportunity to observe how the mail was 

handled in the apartment complexes that you visited? 

A. Yes.  And, in fact, that's another -- another one of the 

main reasons why that assistance in collecting ballots was 

often asked for was because in most of the apartment complexes 

in my district, there was no outgoing mail service.  The 

mailboxes are typically grouped in one location for the entire 
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complex, and there's only -- you can only receive mail.  You 

can't put mail out.  So there was no place to send outgoing 

mail.  And I know that's the case in the -- I live in an 

apartment complex now, and that's the case where I live as 

well.  

So like myself, many people who live in these 

complexes have to drive to find a blue U.S. Post Office mailbox 

to send outgoing mail.  And I know that's what I do.  I have to 

drive about a mile and a half to the nearest blue post office 

box to send my outgoing mail. 

Q. And through the course of your Get Out the Vote work and 

your interactions on the doors with voters, did anyone ever 

express a need for ballot collection because they couldn't send 

outgoing mail? 

A. Yes.  That was -- that was another one of the reasons, 

especially in the apartment complexes, because a lot of times 

they would tell me, "I don't even know how to send outgoing 

mail because we don't have an outgoing mailbox.  So if I ever 

use -- utilize mail services, I go to the post office or I have 

to go to the post office."  

And, you know, that's not as easy as simply putting it 

in your mailbox outside your door.  So that was one of the 

requests that I received many, many times. 

Q. What was the reaction of your constituents, Senator 

Quezada, whenever you would either offer to take their ballot 
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in for them or tell them you would do that for them? 

A. Most of the time -- most of the time they were asking, 

asking us to do that.  But even whether they were asking or 

whether we were offering, they were always very much 

appreciative.  They wanted their votes to be turned in.  They 

wanted to ensure that their votes were counted.  And we were 

ensuring them that we were going to make that happen.  So they 

were always very glad that we were offering this service for 

them. 

Q. And did you have a process in place for a ballot that was 

collected? 

A. The only real process that we had was that once it was 

collected, once that campaign canvassing shift was over, we 

would turn them in to the nearest location, whether it was the 

county recorder's office or -- I know the state party had a 

collection effort there.  We would turn them in as soon as 

possible.  

So if we finished a shift during daylight hours and 

there was time to get it to one of those locations that day, we 

would drop it off that very day.  So our policy was we didn't 

want to hold on to those ballots any longer than we had to.  We 

wanted to get them in -- turned in as soon as possible. 

Q. Senator Quezada, did you run for -- did you have a 

reelection campaign in 2016? 

A. I did.  I ran for reelection to the senate in 2016. 

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 154 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1522 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MARTIN QUEZADA - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

639

Q. And were you able to collect ballots during your 2016 

campaign? 

A. During 2016, no, but I believe there was a short time 

period when we were able to.  It was only like 18 hours, I 

believe, where we were able to. 

Q. Excluding that short time period --

A. Yeah.

Q. -- for the bulk of your campaign, were you able to collect 

ballots? 

A. No.  During 2016, no, because we had just passed 2023 which 

prohibited that. 

Q. And while you were running for office during that time, did 

you receive requests from your constituents to take their 

ballot -- take their ballots for them? 

A. Yes.  We received -- probably each year that I've run, we 

received more and more of those requests, actually.  So we -- 

in 2016, we came across voters who we had helped them vote in 

the previous two or three cycles.  And it became kind of a 

trusting relationship that they had with us that they knew that 

they could count on us to turn in their ballots.  We came 

across those voters, came across new voters who had those same 

challenges that I described earlier.  And it happened quite 

consistently. 

Q. And so what did you have to do when you encountered a voter 

who asked you for assistance taking in their ballot? 
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A. We -- in 2016, we had to tell them that, unfortunately, we 

weren't able to do that for them anymore.  And we would offer 

all of the other options that they could -- that were available 

to them to make sure that their ballot got turned in.  

So we tried to help them out in whatever way that we 

could.  We provided them with the locations of the polling 

places.  We provided them with the locations and the hours of 

the county recorder's office, of the party office.  We 

offered -- we offered to give them rides if they needed it.  We 

offered to provide whatever assistance that we could to help 

them get from their place to a place they could turn in their 

ballot. 

Q. And were you able to provide all of the individuals who 

your campaign came in contact with rides to turn in their 

ballot? 

A. No.  No.  Not all of them, no.  I mean, we provided a few, 

but for a number of reasons, I mean, even lack of campaign 

resources, providing a ride to each individual voter becomes 

nearly impossible.  So there was many that requested that help, 

and we tried to help as many as we could, but we certainly 

couldn't help all of them.

Q. And were there voters who you offered a ride but they were 

unable to take a ride for some reason? 

A. Yes.  I know that there was -- there were some voters, like 

I mentioned earlier, who were -- literally were physically 
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unable to leave their homes.  I've come across voters who were 

terminally ill, who were, you know, bedridden, who were 

physically disabled, who, you know, providing a ride without 

having access to a specialized type of vehicle to accommodate 

them was just not something that we were able to offer.  

So that did happen to a few voters. 

Q. Can you think of any specific instances of that occurring? 

A. I can think of -- I can think of two off the top of my head 

that I remember very distinctly.  

One was an individual, a man who was bedridden, and 

this -- he lived off of, I believe it was, 67th Avenue just 

south of Camelback, in that neighborhood, in a Maryvale area.  

It's low income, highly -- a high Latino area.  He was 

bedridden, and it was him and his wife who were at the home.  

His wife didn't have access to transportation.  She was 

literally caring for the man 24 hours a day.  

And I'm not sure what his affliction was, but he very 

clearly could not get out of bed.  And I know that because when 

I made contact with them, I was invited into the home, because 

they couldn't come to the door, to speak with them.  

And so I was able to actually see his condition, 

see -- I could tell just by looking that he hadn't been out of 

bed for quite some time.  Yet he was a -- he was a 

high-propensity voter because he was on my list of people to 

talk to.  So he was one that he expressed, "Hey, I need help 
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getting my ballot turned in because clearly I can't move."

That was one individual.  

I know of another that I came across who was 

physically disabled, literally had -- had no limbs; had no 

arms, had no legs.  So he clearly couldn't drive.  He -- and 

from what I could tell, he lived alone.  He was alone in his 

home.  So I don't know if he had a care worker that came to 

visit him, but when I interacted with him, he was solitary.  

So I remember -- I remember specifically having to, 

you know, leave my campaign literature and my -- the 

information we provided, leaving it on a table because I 

literally couldn't hand it to him because he had no limbs.  

And I -- in fact, I came across another -- a different 

voter that had the same circumstances just recently this year 

as well.  So those are ones that stick out distinctly in my 

mind. 

Q. Senator Quezada, the areas where you were receiving, during 

2016, requests for assistance turning in ballots, were those 

the same areas we spoke about earlier, areas that were -- had 

large Latino and Hispanic populations? 

A. I think we received requests from throughout the district, 

but I can say that it was highly concentrated.  The large 

majority of those requests came from the lower income and the 

neighborhoods that were a larger percentage Latino than others.  

But we did get some of those requests from outside of that area 
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as well. 

Q. And you mentioned earlier that there was an 18-hour period, 

there was a period of time when ballot collection was legal.

Do you know if your or your campaign collected any 

ballots during that time period? 

A. I know for sure that we did during that 18-hour window, 

yes. 

Q. And were those instances in which individuals requested 

that you collect their ballots? 

A. Those were situations where, again, kind of in that organic 

conversation with them, they either requested or we offered and 

they accepted for us to get their ballot from their hands to 

the county recorder. 

Q. And do you happen to remember the race of those 

individuals? 

A. During that -- during that period of time when that 18-hour 

window occurred, that was in the last days of the campaign.  

And I know that during that part of my campaign, we were 

focusing our efforts in the lower income, in highly minority 

areas of my district, because that was where it was more -- 

where my district is most concentrated. 

So I know that the majority of those individuals that 

we assisted were minority, were low income.  I can't say for 

sure that all of them were, but I know for sure that most of 

them were. 
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Q. Senator Quezada, you also spoke briefly about voter 

education work that you did through the course of your 

campaigns.  

What types of -- what types of things would you 

generally educate voters on? 

A. We would educate voters on everything from the voter 

registration process to the permanent early voting process to 

the actual voting process itself in terms of either returning 

their ballot via the mail or turning their ballot in on 

Election Day at a polling place or getting their ballot 

opportunity in in some other way.  

So everything from registration to the period between 

registration and Election Day and then Election Day activities 

itself.  So we were constantly educating voters about a 

different part of the elections process given the timeline of 

the campaign that we were in. 

Q. And did you educate voters about where they should vote? 

A. Yeah, that was -- that was a constant part of our education 

efforts, is telling them where their polling location was.  And 

that was often one of the most frequent questions that we 

received as well, is "Where do I turn in my ballot?"  

So that was always part of our efforts.  Before every 

shift, we always focused in one voting precinct, so our 

volunteers would all examine the polling location -- the 

address of that location so we could provide that information 
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to the voters.

Q. And why do you educate voters on where it is that they 

should vote? 

A. Because that's -- it's one of the most frequently asked 

questions, is voters, especially in my district, they want to 

participate in the process, but it's often, given all of other 

life's difficulties that they're facing, knowing the 

intricacies of where and how to vote and all of the hoops that 

they ultimately are having to jump through here in Arizona, 

they don't -- often don't understand completely how or where to 

vote.  So they need our help to guide them through that 

process. 

Q. And in the course of that education work, did you ever 

encounter any challenges or did any voters express to you 

challenges in either arriving at the right polling location 

or -- I think you mentioned confusion, so... 

A. Definitely, especially given the transiency issue that I 

mentioned earlier.  Voters would often move, but not very far 

within my district.  So a voter might literally live on one 

side of a major street for one year and then move across the 

street to the other side, moving in with family or friends 

there the next year. 

So they're literally living walking distance from 

where they had lived before, yet they may have crossed -- they 

certainly crossed a voting precinct boundary, a school district 
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boundary or oftentimes a congressional district boundary as 

well.  So not knowing that they've crossed all these boundaries 

just by moving from one side of the street to the other, 

knowing that that changes the way that they vote was something 

that happened actually quite often, especially in those that 

lived in apartment complexes, because the multifamily housing 

units were often kind of temporary living situations until they 

found more permanent housing.  

So while they were there in those complexes, not 

knowing where to go vote was something that happened quite 

often.  So that was the most frequent question that we got is, 

"Where do I vote?"  "I voted at location A last year.  Why am I 

not going to that same location this year even though I live in 

the same neighborhood?"  

So we had to provide that type of education quite 

often. 

Q. In the course of the work that you did in your education 

work, did you become aware of any problems with information 

that your voters had received from the county? 

A. Yes, especially in terms of the Spanish language 

information that came out.  There was languages that came out 

that misidentified the names of propositions, that gave the 

wrong election dates in Spanish.  So these were materials that 

were mistranslated from English into Spanish.  

And so when the community -- when we would interact 
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with that community, they oftentimes told us, "We simply don't 

trust the information that we receive," you know, from the 

government about voting because it's been wrong.  And there's 

been media stories about how it is wrong.  And so we've had 

to -- we've had to educate voters about the correct 

information.  

I remember specifically the wrong date, when that 

publication came out, we had to incorporate that into our 

campaign to inform voters that the correct date is actually 

this date, not the one that you received on this election 

material. 

So there's definitely a lack of trust, especially for 

Spanish language materials that they received. 

Q. And, Senator Quezada, if your voters go to the wrong 

precinct when they cast their vote, do you know if that will 

count in Arizona? 

A. No.  If they cast their ballot in the wrong precinct, it 

does not, so we lose those votes. 

Q. Have you sponsored any legislation to address that? 

A. I have.  I've sponsored -- I've sponsored a number of 

election law-related issues since I've been elected to the 

legislature.  But one of them specifically would have been to 

allow those votes to count that would have counted regardless 

of whether they were in the correct voting precinct or not.  

So the easy way to explain that would be a statewide 
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office, for example.  If you're voting for governor, it doesn't 

matter if you're in Precinct A or Precinct B, you're still 

within the state of Arizona, so your vote should count.  

Obviously, your vote for an office that's very specific to that 

precinct, if you're in the wrong precinct, that one shouldn't 

count.  

But my bill would have allowed for all the votes that 

would have counted, regardless of the precinct, to still count. 

Q. And I think you testified earlier, Senator Quezada, that 

you're a precinct committeeperson? 

A. I am, yes. 

Q. And you're also on the school board? 

A. Yes. 

Q. And so would those be some of those more precinct-specific 

lower races that you mentioned earlier? 

A. A precinct committeeperson for sure.  If you vote in the 

wrong precinct, you couldn't vote for your PC because it's very 

precinct-specific.  For a school board, it's possible, but it's 

not always for sure either.  I mean, you may -- I know in my 

school district we have -- I think we have 15 voting precincts, 

so you could vote in one of those 15 precincts and be in the 

wrong precinct yet still be within the school district.  

Now, you could go across the street to a different 

school district where it wouldn't count, but -- so I guess the 

answer is, you know, for -- it's possible for a school 
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district.  It's only certain for that PC office. 

Q. But as a precinct committeeperson or as someone who has 

races who possibly couldn't count if your solution had been 

introduced, did you have any concerns about the impact of that 

on your campaigns? 

A. I don't see how it would have any impact really whatsoever.  

Because we are -- I mean, part of what we do is we're always 

trying to tell people to vote in the right place anyway.  So we 

would continue that practice.  We want people to go to the 

right place and cast their votes.  

So the bill is only a matter of making sure that votes 

that should count anyway are counted.  But I don't see how it 

would impact my campaign at all. 

Q. And what happened to the bill that you introduced? 

A. My -- that bill, along with many, many others, died each 

time I've introduced it every year. 

Q. And what is the -- what's the committee -- what's -- how 

does your bill get out of committee?  What's that process? 

A. Well, the bill is assigned by the senate president to at 

least one, sometimes more committees.  Oftentimes my election 

law fixes are assigned to multiple committees, and then it's up 

to the committee chairman of those committees to put the bill 

on the agenda and give it a hearing.  So what happened with my 

bill was it was assigned to committees, and the chairman of 

those committees never even put it on an agenda. 
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Q. And how is the chairman of those committees selected? 

A. The chairman of the committees are selected by the senate 

president. 

Q. And do they typically belong to one party or the other? 

A. Typically, the senate president appoints chairmen that are 

of his or her own party.  And so as it has been in Arizona for 

many, many years, the senate president is Republican, so each 

of the committee chairmen are Republican as well. 

Q. And so the bill you mentioned regarding out-of-precinct 

voting, that was assigned to a committee whose chair was 

Republican? 

A. Yes.

Q. And the bill died in committee? 

A. It never even got a hearing in committee.  They wouldn't 

even give it a chance to be debated. 

Q. Senator Quezada, you mentioned earlier that you had had to 

give rides to various individuals whose ballots you weren't 

able to collect this year.  Did that take resources from your 

campaign? 

A. Certainly.  And, you know, finding a vehicle is not often 

easy to do in a campaign.  I mean, a lot of times we're working 

with volunteers from my community who themselves don't always 

have access to reliable transportation, so a lot of our efforts 

are done completely on foot.  

So finding the ability to find -- to take one 
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volunteer out of the field and devote the time to give a ride 

to one voter really takes them away from contacting many, many 

other voters.  So that type of resource, both time and then the 

money in regards to finding a vehicle and the gas that it takes 

to, you know, to reimburse the volunteers for doing that 

certainly takes away resources. 

Q. And are those resources that you would have spent elsewhere 

had you been able to? 

A. Absolutely, yes. 

Q. Senator Quezada, you were in the legislature when HB 2023 

was passed; right? 

A. I was, yes. 

Q. And did you support or oppose that bill? 

A. I opposed it.

Q. Why did you oppose it? 

A. For a lot of the reasons that I've explained here today.  I 

think that the criminalization of assisting your neighbors in 

voting would have directly negatively impacted the people of my 

district who are heavily reliant on that assistance that we 

provide.  

The people of my district want to participate in our 

electoral process.  They want to cast their vote.  They want 

their vote to be counted.  But a lot of times because of the 

laws that we have passed, we've made that process very, very 

difficult.  And in some cases, we've made it almost completely 

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 167 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1535 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MARTIN QUEZADA - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

652

prohibitive.  

So to take away that option to have neighbors, 

volunteers assist my community members in casting their vote, I 

think really disenfranchises them and takes away their ability 

to cast their vote. 

Q. And did you speak out against the bill in committee? 

A. I spoke out against the bill often in committee and on the 

floor. 

Q. And what did you say, just to the extent that you remember? 

A. I said a lot of things, but I think mostly I described the 

impact that it would have on my community.  I questioned the -- 

you know, the necessity for the bill, and I questioned the need 

to make it a crime to do this.  I questioned if there were less 

prohibitive ways of achieving whatever goal was -- they were 

trying to accomplish by enacting this bill.  

And mostly I focused on how it would -- how it would 

negatively impact certain parts of our state and certain parts 

of my district more than others.  And I think that my district 

is one in particular in the state of Arizona that was more 

heavily impacted by this bill than others. 

Q. Senator Quezada, when you say certain parts of the state 

and certain parts of your district, what parts are you 

referring to? 

A. Well, I mean, just -- you know, the example I gave within 

my own district.  I mean, my district is clearly one of the 

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 168 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1536 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MARTIN QUEZADA - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

653

lowest, you know, SES districts in the state.  It's the highest 

minority district in the state.  Yet even within my own 

district, I have certain populations, the more affluent, the 

more Anglo populations who are less in need of this type of 

assistance, and then the more heavily Latino areas, the more 

heavily minority areas, the lower income areas who are heavily 

reliant upon this assistance.  And I do believe that they 

became reliant upon this.  They needed this help to make sure 

that their votes were counted. 

So given that my district is largely made up more of 

that community that needs the help as opposed to the 

communities that need less of that help, I think that my 

district is more heavily impacted. 

Q. And you made those concerns known to the rest of the 

members of the legislature? 

A. I did, yes. 

Q. And you also mentioned that one of the things you did on 

the floor or in committee was that you questioned the need or 

the necessity for the bill.  What did you mean by that? 

A. Well, I -- I never understood why there was a concern that 

this was something that needed to be criminalized.  I 

questioned if there was any evidence whatsoever of any type of 

fraud that was taking place.  Because I know for sure in my 

district, we never -- we never -- there was never any even hint 

of any type of wrongdoing in terms of helping people vote.  
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So I questioned if this was happening anywhere in the 

state, and I was never -- there was never any concrete examples 

of this happening anywhere.  So because of that, I questioned 

why this was necessary. 

Q. And what were your understandings of the justifications for 

HB 2023? 

A. The justifications were quite convoluted.  Initially, they 

said this is to combat voter fraud.  And then when we 

questioned the existence of any concrete examples of voter 

fraud, they weren't able to produce any.  So then they said 

it's not about voter fraud.  This is about the integrity of 

elections and maintaining the trust of the community to -- that 

there won't be voter fraud.  

So then we questioned, well, is there any -- is there 

even any doubt about voter fraud in the first place?  And there 

just never was any concrete examples of any of that given 

during the committee. 

Q. Were there any examples of fraud in connection with ballot 

collections specifically that you heard during the legislature, 

your time on HB 2023? 

A. No.  We consistently asked for that.  We said point to a 

situation of fraudulent activity that this bill would address 

that isn't covered under existing law already.  And there was 

never a concrete example that was given. 

Q. And you -- HB 2023 was actually introduced in the senate in 
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one of the committees that you sat on; is that right? 

A. Yes.  It was on the government committee. 

Q. And so you had the opportunity to follow that bill from 

committee through the floor process? 

A. Yes. 

Q. And during committee or during the floor process, did you 

ever hear any discussion of fraud in Yuma County specifically 

related to the names of Guillermina Fuentes or Nieves Riedel?

(Court reporter clarification.)

MS. CALLAIS:  Guillermina, G-u-i-l-l-e-r-m-i-n-a, 

Fuentes, F-u-e-n-t-e-s.  And then the other name is Nieves 

Riedel, N-i-e-v-e-s, R-i-e-d-e-l, I believe.  

THE WITNESS:  Could you repeat the question one more 

time?  

BY MS. CALLAIS:  

Q. Yeah, I'll repeat it.  

A. Thanks. 

MS. CALLAIS:  Do you have it?  Thank you.  You have 

the hard job. 

BY MS. CALLAIS:  

Q. So during your time during the debates around HB 2023, did 

you ever hear any discussion of fraud connected with 

Guillermina Fuentes or Nieves Riedel in Yuma County? 

A. Those names never came up during the debates.  The only 

thing that came up was there was mention that weird stuff had 
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happened in Yuma.  But that -- those specific names were never 

brought before any of the debates that I was a part of. 

Q. Did anybody give you examples of specific -- of the 

specific "weird stuff" that had happened in Yuma? 

A. No.  And we asked, we asked for -- tell us what happened.  

And none of those examples were ever provided. 

Q. Did you ever, during the course of those debates, hear any 

discussion of signatures that didn't match in Yuma County? 

A. I don't remember hearing any of that discussion either. 

Q. Did you ever hear any mention of anything happening in 

Pima County? 

A. No. 

Q. And you mentioned that one of the sort of rationales or 

justifications that you heard were the need for integrity in 

elections or perception of fraud.  

Did you agree with that rationale? 

A. No, I didn't.  And given the experiences that I have had 

over several years running for office in the same community out 

in the West Valley, there had never been an interaction with 

any -- not a single voter that was concerned about the 

integrity of that process or I never received anything other 

than appreciation for the assistance that we provided. 

Q. And, Senator Quezada, did you offer any amendments to 

HB 2023? 

A. I did.  I offered a few amendments during the process. 
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Q. And what were those? 

A. During the committee, I had offered an amendment that would 

have allowed for ballots to only be collected if a receipt was 

given from the person who collected to the actual voter so that 

we could actually track how often this practice took place and 

there would be a record of, you know, who was taking the 

ballots.  So in case there was any type of fraudulent activity, 

we could trace it back and find exactly what happened.  

And the reason I offered that amendment during the 

committee was because I believe it was the week prior, it may 

have been two weeks prior, we passed a similar -- we passed a 

bill that did the exact same thing that would have required for 

that receipt process to take place.  

That amendment failed in the committee.  They did not 

adopt it.  And my explanation for that amendment at the time 

was, you know, this would solve the issue.  This would give us 

proof of any type of wrongdoing, if there is any at all.  This 

would allow us to track all of the ballots to make sure we know 

where they go.  It would establish that chain of custody.  And 

if there is any fraud out there happening, this would allow us 

to track it.  And they did not want to agree to that or adopt 

that amendment.  

Later, on the floor, during committee of the whole, I 

offered an amendment that would have -- I believe I offered the 

amendment that would have allowed for the ballots to be counted 
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if they had been postmarked by Election Day.  So that would 

have eliminated that window of time between Election Day and 

the few days prior wherein if you put your ballot into the 

mail, it's going to arrive at the county recorder's office too 

late to be counted because it would arrive after Election Day.  

So my amendment said that if it was postmarked by 

Election Day, no matter when it was received at the county 

recorder's office, that ballot would still be counted.  The 

rationale for that was that would really eliminate a large part 

of the need for ballot collection because that's when most of 

the ballot collection efforts took place, was during that last 

window of time when it was too late to mail ballots.  

That amendment was also defeated on the floor.  

And I supported a third amendment, and I can't 

remember if it was mine or someone else's, where we would have 

reduced the criminal penalty from a Class 6 felony to -- I 

think it was a Class 2 misdemeanor.  

And that amendment also failed as well. 

Q. Senator Quezada, what was your perception of why this bill 

was being pushed through the legislature? 

A. Given the lack of concrete evidence of any voter fraud, 

given the lack of any type of efforts to adopt a more -- a less 

restrictive way of addressing this issue, I think that what had 

happened was they -- the Arizona Republican Party had 

discovered a strategy that Democrats were using very 
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effectively to ensure that more people voted.  And they wanted 

to stop this practice from taking place.  So this clearly was 

an effort to stop votes from being counted in Arizona. 

Q. And the votes that you're referring to in your district in 

particular, those votes were heavily minority votes? 

A. Heavily minority votes.  

And this was -- this strategy of really collecting 

ballots was developed in that community, within the Latino 

community, to where, you know, we developed relationships of 

trust with each other to help each other vote.  I mean, we -- 

our culture is a very kind of family-oriented, close-knit 

culture, and we help each other.  And this was an effort to 

help each other vote and help ensure that our voices were heard 

at the ballot box.  

And so this was a direct -- I felt it was a direct 

attack on my community. 

Q. Now, Senator Quezada, prior to HB 2023, there were a couple 

of precursor bills or similar bills designed at addressing 

ballot collection that came through the state legislature; is 

that right? 

A. Yes.  This -- this same idea had been introduced in various 

forms over the past several years at the legislature. 

Q. And do you remember one of those bills, I think it was 

presented in 2013, HB 2305? 

A. I do remember that bill.  I was a member of the House of 
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Representatives at the time.  And it went through my committee 

there as well, in the government committee, so I debated that 

bill quite heavily, just like I did with 2023 in 2016. 

Q. Did you support HB 2305? 

A. No, I opposed that one as well. 

Q. And was HB 2305 eventually passed? 

A. It was eventually passed.  I believe it was on the last day 

of the session of that year. 

Q. And did anything happen with HB 2305 after it was passed? 

A. Yes.  After 2305 passed, there was a referendum effort that 

was launched.  So a group of citizens got together, they 

collected the signatures to put House Bill 2305 on the ballot 

to give the voters the opportunity to vote on that bill.  So 

they were successful in collecting the signatures to refer it 

to the ballot. 

Q. And after those voters collected those signatures, were 

they -- did it actually make it to the ballot?  Were voters 

able to vote on 2305? 

A. Unfortunately, not.  The following year, the legislature 

repealed 2305.  So with that law being off the books, there was 

nothing for the voters to vote on in that year's election. 

Q. And did you support the repeal of 2305? 

A. I did not, no. 

Q. Why not? 

A. Well, although I did believe that 2305 was a bad bill that 
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should have never been adopted, I truly believed that at that 

point in the process, the law was in the voters' hands.  The 

voters had expressed their will to give their input at the 

ballot box about whether we should keep 2305 or repeal it.  And 

by denying the voters that opportunity to cast their vote, I 

felt we did the voters a disservice and we went around the will 

of the voters to -- as a legislature, to further our own 

agenda.  And by "our agenda," I mean the Republican agenda. 

MS. CALLAIS:  No further questions, Your Honor. 

THE COURT:  I've just got a question. 

THE WITNESS:  Yes, sir. 

THE COURT:  Based on one of your attempts to amend 

2023, which was to allow votes to be counted if they were 

postmarked the day of the election, if that was allowed, do you 

think, based on your experience, that the voters in your 

community could then turn in the ballots themselves without the 

assistance of the collector?  

THE WITNESS:  Your Honor, I think that that would have 

addressed only one of the issues that I think my voters faced.  

And it was a big issue in that time period when it was too late 

to mail ballots.  A lot of voters don't understand that time 

period and that it is too late.  They -- voters understand that 

Election Day is Election Day and that if they submit their 

ballots, put it into the mail before then, their votes are 

going to be counted. 
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So that would have addressed that one issue.  But I 

think that the other issues in terms of, you know, kind of lack 

of transportation, voters who were physically unable or 

physically disabled, those -- and the other life struggles that 

they were facing in my district, those still existed.  So I 

believe that my amendment would have made the bill better, but 

I don't think it would have made it a good policy or a good 

solution for the people of Arizona. 

THE COURT:  Okay.  All right.  Thank you. 

Cross-examination. 

MR. LA RUE:  Thank you, Your Honor. 

THE COURT:  You may proceed.

CROSS-EXAMINATION

BY MR. LA RUE:  

Q. Good afternoon, Senator Quezada.  

A. Good afternoon. 

Q. My name is Joseph La Rue, and I'm one of the attorneys 

representing the State of Arizona in this matter.  

I'm going to ask you some questions, and I just want 

to let you know up front, many of these questions will be 

yes/no-type questions.  And to the extent that you can answer 

that way, I would appreciate it.  

First off, I want to just clarify something for the 

record.  You provided a lot of testimony today about what I 

believe are your opinions based on your interactions with the 
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people of your community.  You said things -- and these are 

just examples to let you know what I'm talking about so I can 

ask my question.  

You said that people in your district move with 

frequency and they lack a certain level of trust in the voter 

publications, I believe you said, and that they need ballot 

collection.  Things such as that.  

I just want to be sure, you don't have any data or 

reports, any studies that you have done to back this up.  This 

is your opinion based on your interaction with the members of 

your community; correct? 

A. In terms of data, other than my individual interactions, 

which I believe would be some form of data -- 

Q. Yeah, I just -- 

A. Other than that, no. 

Q. Okay.  Very good.  Thank you.  

You attended a legislative hearing related to HB 2023; 

correct? 

A. Yes, multiple ones. 

Q. And a number of citizens shared concerns about possible 

fraud linked to ballot collection during that hearing, didn't 

they? 

A. They never provided concrete examples of that fraud, no. 

Q. But they shared their concern that this could happen as a 

result of ballot collection; is that right? 
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A. Yes. 

Q. And some of these people who shared these concerns were 

racial minorities; is that right? 

A. Thinking back, I'm sure there were, yes. 

Q. Okay.  And you agree that during the committee hearing on 

HB 2023, while the names from San Luis did not come up, the 

women's names, there was testimony about allegations of fraud 

connected with ballot collection in San Luis that was presented 

during those legislative hearings; correct? 

A. I don't think it was even specific to San Luis.  I remember 

that it was in regards to Yuma County.  

Q. Okay.  

A. But, yes. 

Q. Okay.  So you would agree that there was a perception of 

fraud by at least some people in regard to the ballot 

collection process; correct? 

A. I don't know if I would necessarily agree with that because 

there was -- I would think a perception would require some sort 

of example of where it had happened.  And we -- when we tried 

to flesh out what the actual perception was based on, there was 

nothing that it could be based on.  Or there was no evidence 

that that was based on. 

Q. Okay.  Fair enough.  

But regardless of whether there was evidence 

presented, you would agree that there were people who shared 
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that they were concerned that this had happened.  Even if the 

concern in your mind was unfounded, they shared concern that 

this had happened? 

A. There were people who expressed concern about possible 

fraud.  But when you say "this had happened," I wouldn't agree 

with that.  I would just say that they had expressed concerns 

of possible fraud. 

Q. Possible fraud, okay.  

And did -- were there people who expressed concern -- 

again, whether you agree with the evidence isn't really the 

question.  Whether you agree there was evidence or whether you 

agree with the concern isn't the question.  

But were there people who expressed concern that fraud 

may have happened in Yuma County? 

A. That was mentioned.  There was a mention of something 

happening in Yuma County, yes. 

Q. Okay.  Senator, you never heard your fellow members of the 

legislature who were proponents of HB 2023 say that HB 2023 was 

meant to target the Latino community, did you? 

A. No.  They were very careful not to say that. 

Q. Okay.  And you never heard fellow legislators say that 

HB 2023 was meant to target any minority race voter or any 

minority race group of voters? 

A. No.  I would say they were very careful not to. 

Q. Okay.  And you never heard any statement made on the senate 
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floor while HB 2023 was being debated that denigrated minority 

race voters, did you? 

A. During these specific debates, I don't believe so, no. 

Q. Okay.  You testified earlier when Ms. Callais was asking 

you questions that you believed that -- and I'm paraphrasing.  

Feel free to correct if I misstate you.  But that you believed 

that the Republican members of the legislature had determined 

that the Democratic members used ballot collection very 

effectively, and that was the impetus behind HB 2023.  

Is that a fair characterization of what you said? 

A. Yeah, I would say that's fair. 

Q. Okay.  Did any Republican tell you this? 

A. No. 

Q. So this is just your personal perception, your personal 

belief, based on what you observed and believe? 

A. I would say this is based on the overwhelming content of 

the debate that took place around this bill.  We focused on the 

severe impact it would have on low-income and minority 

communities.  That was the large majority of the content of the 

debate. 

So the fact that those -- that that impact was 

completely ignored, I think, added to my presumption there. 

Q. Okay.  Isn't it true, though, Senator, that when bills are 

being debated, the typical pattern, if there is such a thing, 

is for both sides to present testimony and the members of the 
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legislature have to determine which testimony is in their mind 

most credible or most relevant or which testimony they'll 

choose to accept; is that true? 

A. Yeah, I would say that's true. 

Q. So that's nothing that just happened with HB 2023.  That's 

typical when bills get debated? 

A. Yes.  I'd say that's fair. 

Q. So is it possible, Senator, that it's not that the 

Republican members of the legislature didn't listen to the 

concerns from minority communities; it's possible that they 

listened to those other concerns that were presented, and 

that's what they credited.  Is that right?  

A. I would say that that's possible but highly unlikely given 

the nature of that debate and the nature of those concerns that 

were risen and the lack of credibility that was on one side of 

the debate versus the entire weight of the credibility that was 

on the other side.  

I mean, this -- it was a very lopsided debate.  It was 

very clear not only in the committee debates, the floor 

debates, but even in the media about what was taking place with 

this bill.  So there was -- there was the official, 

quote/unquote, debate, and then there was the reality of what 

was happening that everyone understood. 

Q. Sure.  

But it was -- it's still possible -- what I phrased 
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there is possible? 

A. I'm sure it's possible, yes. 

Q. And I know you testified to this.  I'm just clarifying for 

the record.  There were minority race people who shared 

concerns about possible voter fraud? 

A. I believe so, yes. 

Q. Okay.  Thank you, Senator. 

I want to change subjects, and I want to fast-forward 

after the November 2016 general election.  

A. Okay. 

Q. Do voters sometimes contact your office when they're having 

problems in your district and they want you to do something 

about it? 

A. Certainly. 

Q. Did any voter contact you or your office after the 

November 2016 general election to complain that they had been 

unable to cast their ballot because of HB 2023? 

A. I don't know -- to answer your question, I don't know.  I 

would have to kind of go back and check with my staff and my 

assistant.  But I do know for sure that in my campaign 

capacity, we heard that quite often.  But as to my official 

senate office, I'd have to go back and look, to be honest.

MR. LA RUE:  Would you please bring up Mr. Quezada's 

deposition and open it to page 159.

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 184 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1552 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MARTIN QUEZADA - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

669

BY MR. LA RUE:  

Q. While she's bringing this up, it's going to appear on the 

screen.  Let me just lay some quick foundation.  

A. Sure. 

Q. You gave a deposition in this matter; correct?  

A. I did. 

Q. And you were under oath when you gave that deposition? 

A. Yes. 

Q. And, obviously, you gave that deposition before today? 

A. Yes. 

Q. Closer in time to the November 2016 general election? 

A. Yes, I believe so. 

Q. And you testified truthfully at your deposition? 

A. Yes. 

Q. All right.

MR. LA RUE:  Would you please focus in on line 20 and 

following, to the bottom of the page.  And then we'll go to the 

next page.  

Yeah.  There we go.

BY MR. LA RUE:  

Q. You were asked at your deposition whether any voter 

contacted your office after the 2016 general election; correct? 

A. Yes. 

MS. CALLAIS:  Your Honor, is this being used for 

impeachment?  Because I think that the senator's -- his 
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testimony was consistent with this statement here, so I'm just 

trying to understand the use of this exhibit. 

MR. LA RUE:  I'm using it simply to refresh his 

recollection.  He said that he's sure some folks contacted his 

campaign.  

THE WITNESS:  Actually, I didn't say that. 

MS. CALLAIS:  Your Honor, this statement here asked if 

he contacted his office, which is what he was asked.  And he 

said he'd have to check with his staff, in his deposition, 

which is exactly what he said on the stand.

I'm just not sure what this is being used for. 

MR. LA RUE:  I'm sorry, Ms. Callais.  Do I have the 

wrong page?  

Give me just a moment, please.  I'm sorry.  

THE COURT:  That almost looks like a transcript of 

what he just said.  

Is this a good place for a break?  

MR. LA RUE:  Yeah, that would be fine, Your Honor.  

Thank you.  

THE COURT:  Let's break till 3:15. 

(Recess taken, 2:54 p.m. to 3:17 p.m.) 

THE COURT:  You may continue with your -- Mr. La Rue, 

you may continue with your cross-examination. 

MR. LA RUE:  Thank you, Your Honor.
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BY MR. LA RUE:

Q. Senator, I was just explaining to your counsel, I 

misunderstood your testimony.  I'm struggling with a head cold.  

I apologize to you, and we're going to move on. 

Going back to the legislative debates regarding 

HB 2023, there was no statistical data presented on the use of 

ballot collection by race, was there? 

A. No.  The only data that was offered was kind of individual 

experiences. 

Q. Okay.  But no statistical data? 

A. No. 

Q. You would agree with me that local issues like school bonds 

are very important; yes? 

A. Of course. 

Q. And you would agree with me that it's important for voters 

to vote on those local issues; correct? 

A. Yes. 

Q. Your legislative district has public transportation; 

correct? 

A. It does. 

Q. The light rail goes through your district; correct? 

A. It does not, no. 

Q. It does not.  Okay.  

Is there a bus system? 

A. There is. 
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Q. Okay.  The city and the county run programs with buses that 

will pick people up, especially the elderly? 

A. There are some limited bus services like that, yes. 

Q. Okay.  Senator Quezada, when HB 2305 was being debated, you 

were present for that debate; right? 

A. Yes, I was. 

Q. And during that debate when it was being debated by the 

legislature, did you hear any of your colleagues say that they 

intended that bill to suppress the minority vote? 

A. No, they did not say that. 

Q. Okay.  And you were also in the legislature when SB 1339 

was being debated; yes? 

A. Yes. 

Q. And you were present for those debates? 

A. Actually, I -- if I'm understanding the bill that you're 

referencing, it's a very similar one to 2023.  I believe most 

of that debate took place in the House, and at the time I was 

in the Senate.  So while I was present in the legislature and I 

followed the debate, I wasn't actually, you know, physically 

part of those debates. 

Q. Okay.  Did you -- during that period when the bill was 

being debated, did you hear any of your colleagues in the 

legislature indicate that that bill was intended to suppress 

the minority vote? 

A. No.  Like I said, they were very careful not to say stuff 
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like that. 

Q. All right.  If you had heard your colleagues say that 

either of these bills or any of these bills were intend -- and 

by "these bills," I'm referring to HB 2305, HB 2023, and 

SB 1339.  

A. Uh-huh. 

Q. If you had heard your colleagues say that any of these 

bills were intended to suppress the rights of racial 

minorities, you would have spoken out against that, wouldn't 

you have? 

A. Yes. 

Q. Okay.  Did you at any time publicly say the legislature is 

trying to pass any of these bills to suppress the minority 

vote? 

A. Yes.  I believe we made statements like that during press 

conferences and kind of public gatherings in opposition to 

those bills. 

Q. And when you made those statements, were you able to tie to 

any statements of the legislature where they said that was 

their intention? 

A. No.  We tied it to just kind of the evidence of who used 

this strategy and who didn't and what the effect of the bill 

passing would be. 

Q. Okay.  Senator Quezada, you testified that during the 18 

hours when ballot collection was not banned, you received 
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requests to -- from people who wanted you to collect their 

ballot; is that correct?  

A. That's correct. 

Q. And by "you," I don't mean just you, but I mean your 

campaign.  

A. Yes, that's correct. 

Q. Do you know how many of those people had family members who 

could have turned in their ballot? 

A. It's hard to say.  Most of the time, if they asked for that 

type of assistance, it was because they either didn't have a 

family member or they had a family member who wasn't able to 

help them with that process. 

So, but it's hard to say how many out of those. 

Q. But as you sit here today, you can't say that any of them 

lacked a family member for sure; is that right? 

A. No.  I'm certain that several of them lacked anybody that 

could take their ballots for them.  And those types of 

conversations actually happened quite consistently. 

Q. Were records kept to track that data? 

A. No.  We didn't keep those types of records. 

Q. Senator Quezada, you ran for reelection in 2014; is that 

correct?  

A. Yes, sir. 

Q. And you also ran for reelection in 2016? 

A. Yes. 
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Q. Okay.  Do you recall how many votes you got in 2014? 

A. I don't remember the number off the top of my head.  I'm 

sorry. 

Q. That's okay.  I wouldn't either if I were in your shoes.  

A. More than the other guy. 

Q. Let me ask the next question.  

Do you recall how many votes you got in 2016? 

A. I don't, no. 

Q. Okay.  

MR. LA RUE:  What I would like to do is bring up what 

we've labeled Impeachment Exhibit 42, just for the purpose of 

refreshing recollection.

Okay.  I am going to ask us to come to page 6, please.  

All right.  And if you will, go ahead and highlight 

District 29.  

BY MR. LA RUE:

Q. All right.  Senator, do you see what this document is 

labeled at the top of the document? 

A. Yes. 

Q. What is that? 

A. This is the 2014 General Election Canvass. 

Q. And will you read, please, how many ballots or how many 

votes you received.  

A. I received 12,133. 

Q. All right.  And how many votes did your opponent receive? 
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A. My opponent received 8,002. 

Q. Okay.  Senator, during the break I added these together, 

and if you want a calculator to add it yourself, I'll bring one 

up.  But I'm going to represent to you that the total on that 

is 20,135 votes cast in District 29.  Does that look right?  

A. Yeah.  That looks right. 

Q. Okay.  So that was the race in 2014.  

MR. LA RUE:  And what I would like for you to do, if 

you will, is go to page 1 of still Impeachment Exhibit 42.  If 

you will, highlight the Total Ballots Cast at the top.  

BY MR. LA RUE:

Q. All right.  Senator, do you see in the far right column 

where it has the totals?  

A. Yes, I do. 

Q. The total eligible registration is 3.2 million and some 

change? 

A. Yes. 

Q. Would you please read the total ballots cast in the state 

of Arizona?  It's the line right beneath the 3.2 and some 

change.  

A. The total is 1,537,671. 

Q. Okay.  Thank you.  

MR. LA RUE:  Now, if you will, bring up Impeachment 

Exhibit 43 again, just to refresh recollection.  

All right.  Go to page 15.  You're already there.  
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Thank you.  

BY MR. LA RUE:

Q. All right.  Senator, once again, would you please read at 

the top what this document is.  

A. Yes.  This looks like the 2016 General Election Canvass. 

Q. And how many votes did you receive? 

A. I received 29,638. 

Q. All right.  And how many did your opponent receive?  

A. 13,615. 

Q. And, once again, I did the math during the break, and if 

you want a calculator to confirm, that's fine.  But what I came 

up with was 43,253 votes cast in your legislative district.

Does that look about right? 

A. Looks about right. 

Q. All right.  Now, I realize that 2016 was a presidential 

election year.  Was 2014 a presidential election year? 

A. It was not, no. 

Q. And typically votes are -- the vote totals are higher in 

presidential election years; is that correct?  

A. That's correct. 

Q. It's your experience, at least, that people go to the polls 

more and care more about it during those years? 

A. That's correct. 

Q. So that explains some of the increase, I'm sure.  And I'm 

also sure that your appeal explains some of the increase.  
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But what I want to highlight is the increase in voters 

statewide, the total numbers that you read for the statewide 

ballot.  The increase in voters statewide from 2014 to 2016, 

statewide there was an increase in -- of 73 percent in the 

vote.  We went from -- would you -- we went from -- here it 

is -- 1,537,671 votes cast to 2,661,497 votes cast.  And the 

increase is 73 percent between those two numbers.  

A. Okay. 

Q. Your increase -- 

MS. CALLAIS:  Objection.  Your Honor, this is a very 

compound question.  I'm not even sure I could follow it. 

MR. LA RUE:  No question.  Just simply stating what 

the increase is in the statewide --  

THE COURT:  Whoa, whoa, stop.  Stop.  Whoa.  Hey.  

I'll rule on the objections, okay?  

MR. LA RUE:  I'm sorry, Your Honor. 

THE COURT:  All right.  She's waived her objection.  

Move on. 

MR. LA RUE:  Okay.  

BY MR. LA RUE:

Q. Senator Quezada, the increase in your vote total between 

those two elections was 115 percent.  The increase in the 

vote -- not your vote total, but the votes cast in your 

precinct was 115 -- scratch that.  

The increase in the votes cast in your legislative 
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district was 115 percent.  Do you have any explanation for why 

your district would have increased more than the statewide 

increase? 

A. There's a number of reasons why that could have been the 

case.  There's been a lot of effort focused in districts like 

mine to turn out the vote.  That's been an effort that's been 

underway for many, many years here in the state of Arizona.  

There was a competitive race -- I know in my race, 

there was actually a very competitive campaign this year -- or 

that year.  And then Donald Trump was on the ballot this year.  

That explains a lot as well in my district. 

Q. But your legislative district outpaced the state even 

without ballot collection.  Is that correct?  

A. I don't know if that's correct.  I'm trusting the numbers 

you're telling me. 

Q. Senator, you spoke about your district has a number of new 

immigrants; is that right?  Did I understand that correctly 

earlier? 

A. Yes.  That's certainly true. 

Q. Do you know what the percentage of new immigrants versus 

first or second or third generation Hispanics in your district 

are? 

A. I don't have those numbers off the top of my head, no. 

THE COURT:  I'm assuming you mean first generation, 

second generation Americans who were of Hispanic origin. 
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MR. LA RUE:  That is correct, Your Honor, yes.  Yes. 

THE WITNESS:  And I wouldn't know off the top of my 

head. 

BY MR. LA RUE:

Q. The answer is the same?  Okay.  

Would you agree that new immigrants are more likely to 

move than third-generation Hispanic-Americans or 

Latino-Americans? 

A. Not necessarily.  I know that in my experiences in 

interacting with the voters of my district, kind of regardless 

of their level of generation within the country, the transiency 

is kind of a district-wide, a community-wide, issue.  

I'm a first generation American, and I know I've moved 

multiple times in my own district. 

Q. Okay.  You don't have any data that would answer that 

question? 

A. No, I don't.  

MR. LA RUE:  Okay.  Just one moment, please.  

Senator Quezada, thank you for your time today.  I 

don't have any more questions. 

THE WITNESS:  Thank you. 

THE COURT:  Okay.  Redirect? 

REDIRECT EXAMINATION 

BY MS. CALLAIS:

Q. Senator Quezada, when Mr. La Rue was speaking with you 
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earlier, he asked you some questions about allegations of fraud 

in Yuma County.  And you said that you had heard some 

allegations of fraud in Yuma County or mention of fraud in 

Yuma County.  

Was the allegation you're referring to, did that have 

to do with a microwave? 

A. I do specifically remember that story was brought on the 

floor.  That was mentioned on the floor by Senator Shooter.  He 

mentioned that he had heard stories that people were taking 

ballots and putting them into a microwave to open them and do 

stuff with the ballots, yes. 

Q. And is that the only specific example of fraud in 

Yuma County that you remember? 

A. That was the only specific concrete example that someone 

gave, but it wasn't even a -- he knew that X person has done 

it.  He just gave an example of, "I've heard that this is 

happening." 

Q. And was that example actually later disproven? 

A. Yeah.  There was a news story where journalists actually 

tried to duplicate that effort and microwave the ballots open, 

and they ended up just ruining the ballots.  The ballots were 

destroyed in the process. 

MS. CALLAIS:  No further questions, Your Honor. 

THE COURT:  Okay.  You're excused.  Thank you for 

coming.  
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THE WITNESS:  Thank you, sir.  

(Witness excused.) 

THE COURT:  Plaintiffs may call the next witness. 

MR. SPIVA:  Thank you, Your Honor.  

Plaintiffs call Representative Ken Clark.  

COURTROOM DEPUTY:  Right here, sir. 

KENNETH CLARK,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed. 

MR. SPIVA:  Thank you, Your Honor. 

DIRECT EXAMINATION

BY MR. SPIVA:  

Q. Good afternoon, Representative Clark.  And my apologies 

again for your wait.  I misunderestimated, to quote the former 

president, the amount of time the last examination would take.  

So can you state your name for the record?  

A. Sure.  Kenneth Clark, State Representative. 

Q. And where do you live? 

A. Exact address or area?  

Q. You can give the area.  

A. Central Phoenix. 

Q. Okay.  And where did you go to school? 

A. Which level?  

Q. College.  
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A. College, Northern Arizona University. 

Q. What did you get your degree in? 

A. Political science. 

Q. And do you have any graduate degrees? 

A. I do, from American University. 

Q. And what's your graduate degree from American University? 

A. International -- international affairs. 

Q. And you've also done some work towards a PhD? 

A. No, I have not. 

Q. Okay.  Sorry.  I -- well, actually I couldn't say sorry.  I 

should say congratulations. 

You are a state representative in the Arizona House of 

Representatives? 

A. Yes, sir. 

Q. And which district do you represent? 

A. District 24. 

Q. How long have you represented that district?  And maybe if 

you can explain that there have been a couple of stints.  

A. Sure.  I represented this area when it was District 15 from 

2000 -- sworn in -- sorry, 2003 just for one term.  And then I 

came back in the 2014 election, and I have been serving since 

then. 

Q. Okay.  And you were recently reelected in 2016? 

A. That is correct. 

Q. What area does the 24th -- I guess now it's the 24th 
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district, what area does that cover? 

A. That covers roughly from 19th Avenue on the west to 

Pima Road on the east, roughly Van Buren on the south, and it 

steps downward from west to east from roughly Glendale down to 

Thomas. 

Q. And about how many constituents do you have? 

A. Roughly, 220,000. 

Q. Can you describe the demographics of your district? 

A. Sure.  We have a very broad demographic profile.  We have 

very wealthy areas with private schools all the way to 

90 percent free and reduced-lunch schools. 

Q. And how about racial or -- race or ethnicity?  What's the 

breakdown -- rough breakdown of demographics of your district? 

A. I think the best way I could describe it would be in the 

last redistricting process, District 24 was considered a 

district that was -- had about a 35 or so percent Hispanic 

population. 

Q. Okay.  Is Spanish the primary language spoken in many of 

the homes? 

A. Certainly in some areas. 

Q. And you may have said this, I apologize if I'm repeating, 

but what percentage of the schools in your district offer free 

and reduced lunches? 

A. I don't know the exact percentage.  But I am certain it's 

got to be somewhere north of 40 percent. 
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Q. Okay.  Would 99 percent sound too high?

MS. KARLSON:  Objection, Your Honor.  Foundation. 

THE COURT:  Overruled.  

THE WITNESS:  I couldn't tell you.  I wouldn't be 

surprised, but I couldn't tell you.

BY MR. SPIVA:

Q. All right.  Now, you serve on what is now called the House 

Government Committee; is that right? 

A. That's correct. 

Q. And that used to be called, until recently, the House 

Elections Committee; is that right? 

A. That's correct. 

Q. Okay.  Let me ask you about -- I guess I'm going to ask you 

about HB 2023.  

But first let me ask you, were there precursors to 

HB 2023 that you're familiar with? 

A. Yes, there were in previous years.  Both prior to my return 

to the legislature, and in the 2015 session, there were bills.  

There was a Senate Bill 1340, I believe, and 1339. 

Q. Okay.  Do you have a recollection of -- I'll focus on the 

ones that were before the committee when you were back in the 

legislature.  

Do you have a recollection of what Senate Bills 1339 

and 1340 -- what they sought to do? 

A. They were variations on the same theme of preventing people 
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from being able to hand their ballot to somebody else to return 

to the recorder's office. 

Q. And did either of those bills pass the legislature? 

A. Neither of them passed.  Senate Bill 1340 died in the 

government committee. 

Q. What do you recall about the debates over either -- in 

either in the committee or -- did either of them make it to the 

floor of the House? 

A. I don't recall -- I don't believe 1339 did.  I know 1340 

did not. 

Q. Okay.  What do you recall, if anything, about the debates 

in the committee over either of those bills? 

A. The debates centered on the precedence of eliminating that 

ability to return a ballot on behalf of another voter.  I 

recall specifically in 1340 the concern that the -- in the 

terms of a disability community, people would -- it would be 

more difficult for disabled voters to access somebody who could 

return a ballot for them.  

The sponsor of the bill, then Senator Shooter, was not 

concerned that that would be a problem, as I recall. 

Q. Okay.  Was there any testimony by members of any of the 

minority communities about the impact of the bill on those 

communities? 

A. As per the government committee in 2015, I did not see 

testimony other than I think the AEA, Arizona Education 
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Association, came and testified. 

Q. Okay.  Let me move forward, then, to the next year, I 

guess, HB 2023.  

And what was your position on HB 2023? 

A. I was opposed. 

Q. And did you lead -- or were you one of the leaders of the 

opposition to the bill? 

A. I think you could characterize me that way, yes. 

Q. Did you attend every hearing on that bill? 

A. Yes.  I was on the elections committee -- I'm sorry, that's 

2016?  

Yes, I was on the -- it was still the government 

committee at that point -- oh, no, sorry.  It was the elections 

committee at that point.  I did attend the hearings for those. 

Q. And just to be clear, so the record's clear, whatever the 

name was at the time, you were on that committee? 

A. I was on that committee.  I was the ranking Democrat on 

that committee. 

Q. Okay.  And there was an initial hearing convened by 

Representative Ugenti-Rita in January of 2016.  

Do you recall that? 

A. Yes. 

Q. And what was the stated rationale, if any, during that 

committee hearing for HB 2023? 

A. I remember the proponents of the bill speaking about 
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preventing voter fraud.  

Q. And what did you say about that? 

A. Well, I found it difficult to believe that they were going 

to prevent voter fraud because they didn't have any evidence of 

any rampant voter fraud.  

It was quite telling that at the same time I think the 

Capitol Times did an experiment with one of the election's 

ballots in response to something I believe that Senator Shooter 

said about people opening up the ballot envelopes.  And they 

put one of the ballot envelopes in a microwave oven with water 

to see if it could be unsealed, and it could not.  And the 

video is probably somewhere on their website. 

Q. So did anyone else raise any specific examples of purported 

fraud related to ballot connection? 

A. Yes.  There were people who came to that elections 

committee to testify in favor of the bill, who spoke about 

voter fraud.  

I do recall that there was one gentleman who spoke -- 

well, let me back up.  

Nobody had specific evidence of voter fraud.  

Everybody who came to the stand, including a former elected 

official, city council member, spoke in terms -- they spoke in 

terms of hearsay.  There was one gentleman who came to the 

stand who spoke about voter fraud, and it became revealed to us 

during the testimony that he was a paid employee of the Arizona 
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Republican Party.  We asked him that, and he admitted that he 

had failed to tell us that.  

Q. And did any of those people or operatives give any evidence 

or specific examples of fraud? 

A. They gave no evidence. 

Q. And why did you oppose HB 2023? 

A. I opposed the bill on several grounds.  One is the 

evidence.  There was no evidence of voter fraud, of ballot 

tampering.  There was certainly no more evidence of ballot 

tampering when it came to the collection of ballots than 

anybody has ever shown of vote-by-mail ballots overall.  And I 

said during the testimony that we hear all the time of people 

voting for their grandparents or elderly relatives -- filling 

out the ballot for them.  That's also hearsay, neither of which 

was a basis for enacting this law.  

Other reasons that I opposed it, it was very clear 

that this law would harm people in rural Arizona and it would 

harm minority voters because they would find it more difficult 

to return the ballots.  

I want to say in particular, minority voters in rural 

Arizona on the Navajo Reservation.  We heard about that 

throughout all of the testimony, not necessarily in that 

committee.  This is a part of the state that relies heavily on 

PO boxes.  

So you could very easily see a situation where it is 
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customary to ask your neighbor to go collect your mail for you.  

And you find that that neighbor inadvertently, or even if they 

want to get your mail -- they know the law has passed, but they 

want to help, commits a Class 6 felony.  Because that's the way 

they've always done it.  

And so that puts a hindrance, in my mind, on people's 

ability to vote. 

Q. And you mentioned, I think, something about all of the 

hearings on the bill.  Was that the case in not only the 

January hearing but other hearings either of the committee or 

in the committee as a whole, did you ever hear any specific 

examples, you know, with proof of fraud connected to ballot 

collection? 

A. I did not hear any examples of proof of fraud either in the 

committee or in the committee of the whole.  Everything that 

was spoken about from the proponents of the bill in my opinion 

was about the potential of fraud. 

Q. And did you press at one point during one of these hearings 

to, you know, basically essentially, you know, "Where's the 

beef" on that? 

A. I did.  And I remember -- I believe it was the chair of the 

committee saying just that, that we want to prevent some 

potential fraud and, again, couldn't point to any specific 

evidence of fraud. 

Q. And you mentioned that there was, I think, some testimony 
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in either the committee or -- I guess, in the committee from 

organizations that were opposed to the bill.  What were the 

rationales that you heard as a member of the committee from 

public interest organizations opposing the bill? 

A. Sure.  I heard from Sierra Club.  I heard from Arizona 

Advocacy Network, groups that believed that this would hinder 

the ability of voters to access the ballot box.  I heard most 

notably during the floor debate, then Representative 

Lisa Otondo from Yuma spoke about the problem that this will 

create in rural Arizona.  

Now, Yuma County is predominantly Latino, so this 

would cause problems in her district.  And I also heard quite a 

bit from then Representative Albert Hale and then 

Representative Jennifer Benally about what I spoke of earlier, 

that is, the use of PO boxes in rural Arizona on the Navajo 

Nation and the Hopi Nation. 

Q. Did Ms. -- I want to make sure I get the name right -- the 

Representative Otondo, did you say? 

A. From Yuma?  

Q. Yes.  

A. Yes. 

Q. Does her district include the Tohono O'odham Nation? 

A. That is correct. 

Q. Did she say anything about the impact on that? 

A. She did mention that, yeah. 
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Q. What did she say about that? 

A. The comments were very similar to those of Representative 

Benally and Representative Hale. 

Q. And what did you think about the felony provisions in the 

bill? 

A. I remember making comments both in 2015 and 2016 about 

how -- I think I probably inaccurately used the term 

"outsized" -- the punishment was.  And I compared a Class 6 

felony.  And I looked at a list of other Class 6 felonies, 

which included assault, arson, and I compared that to this law.  

So, for instance, as I recall, the Class 6 felony -- 

there is a Class 6 felony for voter fraud.  But this would 

create a Class 6 felony for just carrying a ballot to a public 

official, recorder, or putting it in the mailbox for somebody.  

So that seemed a little bit -- the punishment did not match 

the, quote/unquote, crime. 

Q. Did the proponents of the bill express any rationale for 

why it needed to be a felony offense? 

A. I recall Representative Shooter -- now, this was in the 

previous bill, 1340 -- saying that he did not have a problem 

with that because it was a deterrent and it needed to be there. 

Q. Either in the hearings or in your discussions with your 

fellow representatives, did any of the proponents provide an 

answer to these concerns that were being expressed about the 

potential suppression of the vote in minority communities? 
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A. No.  Because they -- I think they knew they had the votes, 

and they were going to quietly push the bill through, 

regardless of the arguments.  And that's what happens most 

times in situations like this at this legislature. 

Q. Okay.  Did you propose any amendments to HB 2023? 

A. I did not, but I worked with my seatmate, Lela Alston, to 

propose an amendment.  The amendment would have allowed for a 

space on the envelope for a person to attest that they know the 

person to whom they are giving the envelope, and that they 

approve of giving that envelope to that person. 

And the reason we did that was, one, to try and find a 

compromise.  Two, to see if the proponents of the bill truly 

actually wanted a "chain of possession," as the term that they 

used, and if they were actually comfortable.  Because this 

would have created a chain of possession and would have solved 

the problem they were seeking to solve. 

But, of course, they voted that down. 

Q. And, but did the proponents of the bill who opposed the 

amendment, did they provide any rationale for rejecting your 

amendment? 

A. I don't recall any responses to the arguments for that 

amendment. 

Q. Let me turn to the topic of out-of-precinct voting.  Are 

you aware of a problem -- of any problem that people in your 

district have relating to the out-of-precinct voting? 
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A. Yes, I do.  And I have known of that problem to an 

increasing degree over the last 10 or 12 years.  People have 

described to me how the number of polling places has decreased, 

and they move quite a bit.  

Look, people in my district, especially older voters 

who have been there for a while, expect the polling place to be 

at the same place.  And they get confused when it's not.  

I have been at polling -- at doors doing Get Out the 

Vote efforts, talking to constituents, and they'll say 

something along the lines of, "Oh, yes, I'm supposed to go to 

so-and-so church."  And then I'll look on my list and it's not 

the same. 

And I don't know that those folks necessarily knew 

that their vote may not count if they don't go to the right 

place at the right time.  

And let me just add, many of these voters are folks 

who have two and three jobs, and they'll wait till the last 

weekend to vote.  Which is one of the reasons we had the ballot 

collection.  They don't necessarily have the luxury to get out 

early to vote, and they also want to wait to see if anything 

pops up about the candidates that they're choosing from. 

Q. You reminded me of a question I meant to ask you when we 

were talking about ballot collection.

Is there a population in your district that utilized 

or needed ballot collection when it was still legal?  
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A. I think for the most part, lower-income voters, which in my 

district tends to be more minority voters, will tend to use 

that more.  They have less of a luxury to get away from work. 

Q. All right.  Let me go back to the out-of-precinct issue. 

In your last couple of elections, have many voters in 

your district had their ballots rejected for being out of 

precinct? 

A. I do know -- yes, that has happened.  And I know that the 

current county recorder's office has those numbers.  In fact, 

there was a bill that I ran both in 2015 and 2016 -- I'm sorry, 

correction -- 2016 and 2017 that would have required the county 

recorders to notify people if there is something wrong with 

their ballot and it could have become a provisional ballot. 

Q. To your knowledge, is there -- and in looking into this 

issue of out-of-precinct voting, is there any relationship 

between that issue and Phoenix and Maricopa and how they run 

elections? 

A. I'm sorry, Phoenix, the city?  

Q. Phoenix, the city, and Maricopa County.  

A. I can't say that I'm familiar enough with the City of 

Phoenix processes for running an election.  But I know that in 

Maricopa County, the way they have run elections means that if 

you vote in the wrong precinct, your vote may not count.  

Parenthetically, the new county recorder has devised a 

system for collecting ballots for voting that allows you to 
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vote in any precinct because they will print your ballot right 

there regardless of what precinct you are in, which is, in my 

mind, a much fairer practice and it will reduce the number of 

provisional ballots.

MR. SPIVA:  Okay.  Give me just one minute.

Thank you very much, Representative Clark.  I 

appreciate your testimony. 

THE WITNESS:  Thank you.  

THE COURT:  Cross-examination.

CROSS-EXAMINATION

BY MS. KARLSON:

Q. Good afternoon, Representative Clark.  My name is 

Kara Karlson, and I represent the Secretary of State and the 

Arizona Attorney General in this matter.  

You have never engaged in the practice of ballot 

collection personally; correct? 

A. No, I have not. 

Q. And you have never had ballot collectors working on any 

campaign report to you; correct? 

A. No, I have not. 

Q. You've never had any experience being affiliated with a 

group that engaged in ballot harvesting; is that right? 

A. No, I -- I have not. 

Q. And you haven't seen a written policy on ballot collection 

procedures; is that right? 
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A. I have not. 

Q. You described an amendment that you worked on as an 

amendment to HB 2023, in your testimony, that would allow a 

voter to sign an affidavit authorizing another person to take 

their ballot and deliver it; is that right? 

A. Correct. 

Q. Your amendments -- this amendment that you worked on does 

not discriminate against racial minorities; is that right? 

A. Correct. 

Q. And requiring a voter to sign an affidavit to allow another 

person to return an early ballot would do nothing to prevent 

that ballot from being thrown in the trash; is that right? 

A. I don't quite understand the question.  Any ballot could be 

thrown in the trash at any time. 

Q. You don't -- do you think your colleagues in the House 

passed HB 2023 with the intent to discriminate against racial 

minorities? 

A. Yes. 

Q. Did you say -- did you say that -- did you make a record of 

that in the House testimony? 

A. Were I to do that, I would have been -- they would have 

possibly censored me because that would be calling motives into 

account during floor debate. 

Q. So you didn't raise that issue? 

A. Not during floor debate. 
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Q. And they didn't -- your colleagues in the house didn't say 

anything discriminatory against minorities during the debate; 

is that correct?  

A. I guess I don't understand the question.  

There are many bills that are passed that are 

discriminatory in nature that no one has to say anything 

discriminatory about. 

Q. Yes.  If you can please answer the question, then.  

Did you hear any of your colleagues say anything 

discriminatory against racial minorities during the debate of 

2023? 

A. No. 

Q. And, in reality, you've admitted during your deposition 

that none of your colleagues said anything discriminatory 

during that debate; is that correct?  

A. Not to me. 

Q. You also testified during your deposition that you have 

personal knowledge of people who voted for their elderly 

parents when they couldn't vote; is that correct?  

A. Correct. 

Q. And you also agreed that that was improper; is that 

correct?  

A. Correct. 

Q. And so that personal knowledge, was that -- excuse me.  

Strike that.  Let me clean that up for you.  
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The personal knowledge that you had of people voting 

for their parents, did they vote for their parents improperly 

in person or did they vote improperly by mail? 

A. It was by mail. 

Q. You also said you didn't think that the Class 6 felony 

designation was appropriate for ballot collection; is that 

correct?  

A. That's correct. 

MS. KARLSON:  Can you pull up Exhibit 389.  

BY MS. KARLSON:

Q. While she's doing that, this has been already been 

stipulated and entered into evidence.  So if you can take a 

minute, Representative Clark, this is ARS 16-1005.  

Is that the law that HB 2023 amended? 

A. I believe so. 

Q. Okay.  And, actually, if you pull out Section H just to 

make it easier for you to read.  

A. This is the amended -- this is the new law.  Post-2023; 

correct?  

Q. Correct.  Yes. 

MS. KARLSON:  So if you instead call out Section A.

BY MS. KARLSON:

Q. And this is also relating to mail-in ballot fraud, and it 

classifies marking a voting or unvoted ballot as a Class 5 

felony -- or marking a voted or unvoted ballot with an intent 

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 215 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1583 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KENNETH CLARK - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

700

to fix an election as a Class 5 felony; is that correct?  

A. Correct.  

MS. KARLSON:  Okay.  If you call out B. 

THE WITNESS:  I'm sorry, could you highlight H again 

for me?  

Okay.  Thank you.  

MS. KARLSON:  Would you call out B?

BY MS. KARLSON:

Q. And this makes it a Class 5 felony to provide any 

consideration for a voted or unvoted early ballot; is that 

correct?  

A. Yep.  

MS. KARLSON:  Okay.  If you call out Section G.  G as 

in "golf."

BY MS. KARLSON:

Q. And a person who's engaged in a -- Section G states that a 

person who engages in a pattern of ballot fraud is guilty of a 

Class 4 felony; is that correct?  

A. That's correct. 

Q. So actually, at least in terms of Arizona law, felonies 

related to ballot collection or mail-in votes is rather common.  

A. Is that a question?  

Q. Is that correct?  

A. I think that it's an inaccurate description you have here, 

because in three of these cases, it's fraud.  In one case, it's 
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carrying a ballot to a polling place or an elected position.  

That's a difference in fraud versus carrying 

something -- 

Q. Representative Clark, I understand that there is a 

difference in the different subsections.  And if you don't 

agree, then please say "no," and we can move on.  

A. Then I don't agree.

MS. KARLSON:  I'm done with that screen.

BY MS. KARLSON:

Q. You said earlier it was very clear that HB 2023 would harm 

rural and minority voters; is that correct?  

A. I believe that to be true. 

Q. Did you have any statistical evidence to back up that 

conclusion? 

A. No, I don't. 

Q. After HB 2023 was passed, did any constituents complain to 

you that they were actually unable to cast their ballot because 

of that restriction? 

A. I do not recall. 

Q. You testified that polling places moved quite a bit in the 

last few years.  

Do you know how many polling places moved? 

A. No, I do not. 

Q. Do you know that there are a number of different ways to 

determine which polling place you should vote at? 
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A. Yes, I do. 

Q. Okay.  And you also said that people don't know that their 

ballot wouldn't be counted if they cast it in the wrong polling 

place; is that correct?  

A. That's true. 

Q. Are you aware of the Arizona Publicity Pamphlet? 

A. Yes, I am. 

Q. And that's sent out by the Secretary of State; is that 

correct?  

A. Yes, it is. 

MS. KARLSON:  Can you pull up Exhibit 443.  

BY MS. KARLSON:

Q. This is a publicity pamphlet.  It's also already been 

entered into evidence. 

Representative Clark, is this the publicity pamphlet 

for the 2016 general election? 

A. Yes. 

Q. Okay.  Actually, one minute. 

MS. KARLSON:  Can you turn to page 5, please.  Can you 

call out "Online Voter Services."

BY MS. KARLSON:

Q. So this is page 5 of the publicity pamphlet.  

Does it provide two websites? 

A. It does. 

Q. And this also notifies voters that they can check their 
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voter registration status, their polling location, their 

provisional ballot status, and their early ballot status; is 

that correct?  

A. It does say that. 

MS. KARLSON:  Can you go to page 6?  Actually, no, 

page 10.  And if you highlight the "Provisional Ballot" 

section.

BY MS. KARLSON:

Q. And this actually -- I'll give you a minute to read it.

But if you look at the second -- beginning at the 

second paragraph, it says:  A provisional ballot is a ballot 

that will only be counted if the county recorder can determine 

the voter's eligibility.  

Is that correct?  

A. Yes. 

Q. And then it explains that your ballot will only be counted 

if it's verified that, among other things, you voted at the 

correct polling place; is that correct?  

A. Yes. 

Q. And it also provides a manner for the voter to check their 

provisional ballot status; is that correct?  

A. That's correct. 

MS. KARLSON:  One minute.  

That's all.  Thank you.  

THE COURT:  Redirect?
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REDIRECT EXAMINATION

BY MR. SPIVA:

Q. Representative Clark, we were just looking at 443-10.

MR. SPIVA:  Can you see how many pages are in this, 

Heather? 

BY MR. SPIVA:

Q. So this is titled -- it's the secretary -- it's kind of a 

pamphlet the secretary puts out.  

Do you know how widely that's distributed? 

A. I do not. 

Q. Okay.  And you -- there was some text on pages 5 and 6 that 

counsel drew your attention to.  You know, can you comment on 

whether any of your constituents in your experience might have 

trouble with, you know, 110 -- how many pages was it?  

128-page document to find out where they're supposed 

to go to vote?

A. I imagine many of them have a problem with that.  I also 

imagine there are many people still in my district who don't 

have access to wireless or to computers.  They may have to go 

to the library to use their computers to do this research.  

Which in and of itself seems silly to say, because, hey, 

everyone's got a computer.  Everyone's got a phone.  But when 

it comes to getting people to vote or encouraging people to 

vote, every small blockade, little bump in the road that makes 

it harder to vote means fewer people are going to vote. 
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Should a person be able to look this up?  Yes.  Should 

we assume that people will look these things up?  Yes.  But 

when you get down to close to Election Day and people are 

confused about where to go -- and parenthetically, the 

legislature fails to fully fund voter education through the 

Secretary of State or money to the county as evidenced by the 

presidential preference election.  That level of education is 

not there for the public.  

Q. And are you aware of whether people in your district, in 

terms of literacy levels, you know, whether -- you know, how 

they might receive a document with terms like "provisional 

ballot" and the type of language you see in here? 

A. I believe this is going to be problematic for many people. 

Q. And do you know whether the secretary -- whether the 

secretary undertook any literacy studies to see how this 

document might be received by people who maybe don't have high 

literacy skills? 

A. I don't know of any. 

Q. And did the legislature provide any additional funding to 

accompany -- I'm switching for a moment from the provisional 

ballots back to HB 2023.  

Did they provide any additional funding to educate the 

public about that? 

A. No. 

MR. SPIVA:  Thank you very much, Representative. 
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THE WITNESS:  Thank you. 

THE COURT:  You may step down.  Thank you for coming.  

(Witness excused.) 

THE COURT:  Plaintiffs may call their next witness. 

MR. KAUL:  Your Honor, our next witness is 

David Berman.  He's an expert, and so we'll get him started.  

And whenever the Court would like to break, obviously, we will.  

But we may need to break him up tomorrow morning, if that's 

okay. 

THE COURT:  That's fine. 

MR. KAUL:  Thank you, Your Honor. 

DAVID BERMAN,

called as a witness herein by the plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

MR. KAUL:  May I approach, Your Honor?  

THE COURT:  You may.  

DIRECT EXAMINATION 

BY MR. KAUL:

Q. Good afternoon, Dr. Berman.  

A. Thank you. 

Q. Would you please state your name for the record.  

A. David Berman. 

Q. And, Dr. Berman, I just handed you two documents which have 

already been admitted into evidence.  They're marked as 

Exhibits 89 and 90.  
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Do those appear to you to be your expert reports from 

this case? 

A. Yes. 

Q. And, Dr. Berman, I'd suggest you bring the microphone a 

little bit closer so it's easier to hear you.  

A. Okay.  Can you hear me now?  

Q. Much better, thank you.  

Now, this is the first time you have served as an 

expert witness; is that right? 

A. That's true. 

Q. All right.  Well, so let me then start by directing your 

attention to Section 3 of your report, which is on pages 3 and 

4.  I'm going to use the pages in the bottom right, the exhibit 

pages, which are a little bit different from the numbers in the 

report.  

A. Okay.  I found it. 

Q. Okay.  And so, now, Section 3 summarizes your background 

and your qualifications at sort of a high level; is that right? 

A. Yes, it does. 

Q. And just so the Court is aware, there's an appendix at the 

back of the report that describes your CV in more detail; is 

that right? 

A. That's correct. 

Q. Okay.  So just to hit a few of the high points, what's your 

current occupation? 
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A. I'm a professor emeritus of political science and a senior 

research fellow at the Morrison Institute of Public Policy, 

which is affiliated with ASU. 

Q. And just so the record's clear, that's Arizona State; is 

that right? 

A. Arizona State University, yes. 

Q. And how long have you been a professor at Arizona State? 

A. Well, I came here in 1966, and went to -- I think I became 

a full professor in the '70s sometime.  I have to check on my 

vitae.  But I've been in -- at the university since '66. 

Q. As a professor? 

A. Yeah.  Professor emeritus now.  It's a retired professor.  

I retired in 2004, I think. 

Q. And have you written any books? 

A. Have I written any books?  

Q. Yes.  

A. Yes.  I -- I just finished my 11th, which has gotten to the 

review process, so I guess I've got 10 in print.  

Q. Okay.  And what's the most recent one on? 

A. The most recent one is 19 -- 2015.  It was a biography, a 

political biography of our first governor in Arizona, 

George W.P. Hunt. 

Q. And have your books included writings on Arizona history 

and politics? 

A. Yes.  The -- five university press books.  Four have been 
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exclusively on Arizona, and one was about Arizona and several 

other western states. 

Q. And have you written any research papers, articles, and 

book chapters? 

A. Several, yes.  They're on the vitae.  I haven't counted 

them up, but I would say they're over 70.  

Q. And are some of those specifically on Arizona history and 

politics? 

A. Several are, yes. 

Q. And has work that you've prepared actually been posted on 

the website for the Secretary of State? 

A. I did catch one on there, yes, that I did with the 

Morrison Institute.  I don't know if it's on there now, having 

to do with dark money. 

Q. And have you taught classes on Arizona government and 

politics? 

A. Yes, I have.  I did at Arizona State, the graduate and 

undergraduate level, some senior research fellow -- some senior 

graduate courses, really, on Arizona politics and some seminars 

where I invited many people to come and talk to the students. 

Q. Could you give some examples of who came and spoke to your 

students? 

A. Well, Senator Goldwater came quite frequently, and so did 

Sheriff Arpaio.  And Governor Mechem even came one time.  But 

we've had -- I tried to get a mix of people. 
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When Senator Goldwater came, students would ask to 

bring their parents with them.  He was a great draw.  It was a 

very popular course, and the people who were invited performed 

admirably. 

Q. Are you aware of anybody who's written more than you on 

Arizona history and politics? 

A. I'm not, but that doesn't mean they're not out there 

somewhere.  But it's -- I've been doing this for nearly 

50 years, and I've written a great deal.  So I feel I can make 

a claim if nobody else speaks up. 

MR. KAUL:  Your Honor, this is where I would normally 

move to admit Dr. Berman as an expert in history and politics.  

Does Your Honor not want us to move to admit experts?

THE COURT:  No. 

BY MR. KAUL:

Q. All right.  Dr. Berman, what were you asked to do in this 

case? 

A. In this case, I was asked to do a review of the history of 

discrimination in Arizona regarding Native Americans, 

Hispanics, and African-Americans, particularly as it related to 

voting rights. 

Q. And what were the sources for the report you prepared? 

A. Well, I -- the sources were based on a collection of 

material that I had made over the years, some of which had been 

published, and others that I had just collected after the 
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publications came out.  So mostly primary material, the 

letters, speeches, government documents, and money -- these 

were used to prepare a book in 1998 that I published with the 

University of Nebraska Press on Arizona political system, 

basically.  

I have visited over the years so many archives, and 

going on each visit, I would Xerox everything I could find 

and -- or now I scan it and download it.  I've advanced.  

What I have at home is crates of information and 

materials and archival resources.  So basically I start out by 

drawing on my own resources, the things I'd already collected 

in building the foundation for my report.  

When I didn't have material, I went online in 

archives, newspaper archives, and visited the Arizona 

collection at Arizona State University.  

So I did what any political historian would do.  I 

looked for primary material and I looked for books.  I looked 

for first-person testimony about conditions, and I used freely 

the work I had done in the past and the -- and Nebraska book 

would also -- work I had done in political culture.  I had 

published a few articles there looking at Arizona data and on 

Indian voting and present problems, particularly in 

Northern Arizona in conjunction with the study that was being 

done by the University of Arizona.  

So I just had a lot of work done in terms of 
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collecting material.  My biggest problem is retrieving it.  I 

go into those boxes, and I am constantly trying to find 

something.  So I have to work on the retrieval system a bit.  

But there was a lot of material that I had at hand to work 

with. 

Q. Okay.  So let's focus, then, on Section 2 of your opinion.  

It's on page 89-3 or page 1 of your report.

MR. KAUL:  And let's zoom in on the Section 2 there.  

BY MR. KAUL:

Q. Does this section summarize the main conclusions that you 

drew in your original report? 

A. Yes, it does.  The Summary of Opinions section is an 

accurate statement of what I said, yes. 

Q. Okay.  And at a high level, can you walk the Court 

through -- and we'll go into some detail to describe these, but 

at a high level, can you go through what those conclusions are? 

A. Yes.  I find that just -- and I think any reasonable 

researcher would, that there is a history of discrimination in 

the state involving the groups, minority groups.  And it's 

particularly in regard to the voting rights of these people.  

And it shows up in various places, in legislation and in the 

activities of -- the campaigns and elections and other areas.  

But it's there, and it's -- I think, too, it's part of 

a more -- a broader pattern of discrimination that shows up in 

other policy areas, the various policy areas.  It's education 

Case 2:16-cv-01065-DLR   Document 379   Filed 10/06/17   Page 228 of 242  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1596 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DAVID BERMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

713

and law enforcement and immigration, for example.  

So that it is at the -- we're talking about something 

that is in the system that has been there for quite some time 

and has shown up.  

And the -- without -- I guess the question I was 

asking is, is would I be surprised if I explored Arizona 

history in regard to discrimination to find out that there is 

a -- the pattern has continued, that there are facts even at 

issue here which are consistent with that history.  And I find 

that they are, that we have that consistency. 

Q. All right.  So --

MS. AGNE:  Objection, Your Honor.  To the extent he's 

expressing opinions that he hasn't disclosed to us, he hasn't 

expressed anything since HB 2023 took effect.  So that last 

statement seemed to go into undisclosed opinions. 

MR. KAUL:  Your Honor, I think he just meant in the 

modern era. 

THE COURT:  Hang on a second. 

THE WITNESS:  I'm not sure what -- 

THE COURT:  Hang on.  Hang on.  I'm just --

THE WITNESS:  I'm sorry.  

THE COURT:  -- looking at the objection.  

I'm going to overrule the objection.  I don't think 

it's really anything that's of any substance or meaning at this 

point.  He's just laying foundation.  
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So go ahead. 

MR. KAUL:  Thank you, Your Honor. 

BY MR. KAUL:

Q. All right.  So -- and I'm going to skip over some of the 

older history in your report that goes back, you know, a long 

way.  But that's obviously in the report for the judge's 

consideration.  

But let's turn to page 6.  And I want to zoom in on 

the last full paragraph, which talks about the concept of 

manifest destiny.  

Do you see that? 

A. Is that on -- oh, it's -- 

Q. It's -- 

A. It's the other page 6.  Okay, yeah. 

Q. Yes.  I apologize for the marking.  

A. Yes.  The concept of manifest destiny. 

Q. Can you just explain what that concept was and what it 

meant? 

A. Well, it meant that whites were to be the dominant force 

from coast to coast, and that it was in God's plan or in the 

eyes of the Creator that -- and the destiny of the white people 

to conquer the continent, or the United States, anyhow.  And 

this meant that those who were -- and this they thought was a 

duty, it wasn't just simply something vicious, but it was a 

duty to develop this land, and if necessary by conquest.  
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So we do find that that is a motivating force in the 

settlement of the area. 

Q. You're talking about the attitude that was held by people 

who were involved in settling Arizona? 

A. Right.  Yes.  Yes.  Yeah. 

Q. And in the next paragraph you refer to what was termed by 

Anglo settlers as the, quote, Indian problem.  

Do you see that? 

A. Yes.  

Q. Can you explain what that concept was? 

A. Well, the problem was that they were in the way of 

settlement, and they resisted losing control of their own 

territory.  And we are talking about people taking something 

from somebody else, and we're talking about war and slaughter 

and great atrocities that took place in that period.  

And so it's -- it left a legacy, obviously, of deep 

wounds among many people who were the victims of this. 

Q. Okay.  Just so the record is clear, again, the people 

you're talking about are Native Americans? 

A. I -- I was talking about Native Americans, yes --

Q. Okay.  

A. -- as the victims.  Right.  

Q. All right.  

MR. KAUL:  And let's skip ahead to page 9, the middle 

paragraph.  
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BY MR. KAUL:

Q. It's marked as 7 within -- internally in your report.

There was a discussion of the Hampton Education 

Qualification Bill in 1909.  

Do you see that? 

A. You got me going again here. 

Q. I apologize.  And it's also on the screen if that's easier.  

A. Oh, I don't know.  I didn't look, even.  

Oh, yes.  There it is.  The -- yeah, the Hampton 

Education Qualification Bill, which is a territorial measure 

that actually created, in an optional basis, that led to the 

creation of the segregated schools in the territory of Arizona.  

And it was vetoed by a Republican territorial governor, but it 

was passed over his veto.  So this was the Democratic 

legislature doing that, and to make sure that we get the 

partisan blame as properly appropriated.  

And the act was a segregation school policy, 

basically. 

Q. Okay.  And then let's turn to another 1909 act, which is on 

page 89-12, last paragraph, going on to the next page.  

A. Yeah, this is the -- a measure that came through the 

territorial legislature.  It was an educational test, which 

means a literacy test in English that the legislature felt was 

necessary.  And the law, as it reads, you had to recite a 

portion of the U.S. Constitution and -- in English so that -- 
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to prove your literacy.  

Q. Okay.  And was that literacy test aimed, meant to exclude 

certain segments of the electorate? 

A. Well, the fact that it was required in English suggests 

that it was concerned about the Hispanic population that could 

not speak English.  And there is some evidence, at least 

anecdotal evidence, that this was -- and the opinion of some of 

the people who supported the legislation, aimed at the -- what 

they said was the ignorant Hispanic vote, the Mexican vote.  

At the time both sides, Democrats and Republicans, 

agree that the Hispanic vote was Republican.  And it was the 

same kind of disputes you would have later on when you were 

talking about other issues, that while there were arguments 

made pro and con, when it came to voting, it was Democrats 

versus Republicans.  It was a question of who's going to 

benefit most from the -- having that system and that test. 

Q. And then Arizona had a constitutional convention in 1910; 

is that right? 

A. Right. 

Q. And was there a provision considered there that would 

require racial segregation in the schools? 

A. Yes, there was.  And the -- it was a very close vote.  And 

they decided that it would cost a bit to do that because there 

were hardly -- and this was aimed at African-Americans, 

primarily.  There weren't really enough African-Americans in 
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the territory to justify the -- having a school in most places.  

The people voted on the basis of their views about -- 

I think it's a fair interpretation, not of an actual problem in 

the territory, but what they thought about the people who were 

targeted.  And many of them were from the south and had 

definite -- and expressed their ideas about African-Americans.  

But practicality sort of saved the day in a way.  

Q. Okay.  So let's go to the paragraph -- or page 9 to 10, 

there's a paragraph that carries over.  I believe this refers 

to the point you just made about the constitutional convention.  

A. Yeah, it -- 

Q. Now, was legislation considered after the constitutional 

convention regarding school segregation? 

A. Yes, after we achieved statehood and the first state 

legislature did the literacy test and segregation both.  And 

this was the segregation measure, which required that schools 

be separated for whites and blacks and the -- it was even worse 

than the measure that was adopted in the territorial times 

because it was mandatory.  The other one was optional with 

school districts. 

So -- and this was a system that lasted till about the 

1950s, really.  It was the system that was put in effect.  

Q. All right.  And then let's go to the last paragraph on 

page 13, carrying over to the sort of middle of page 14, the 

third paragraph.  
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You also discuss 1912 legislation regarding an 

educational restriction; is that right? 

A. Uh-huh.  Yes. 

Q. Let's actually add a paragraph to that last page.  

A. Okay.  And here we're talking about the resurrected 

literacy test -- 

Q. Right.  

A. -- that the first legislature put together.  And it was a 

reproduction of the one that they had before.  It was -- the 

whole idea was that -- and politically speaking, it was the 

thought that it was just as well to reduce the number of 

Hispanic voters who were -- who couldn't speak Spanish -- or 

couldn't pass the test, and this would be a benefit to the 

people who voted for the measure.  It was another example of 

voter suppression, really. 

Q. And was this bill targeted as Hispanic voters as well? 

A. Yes, it was. 

Q. And did the literacy test that was passed in 1912 give 

discretion to registrars? 

A. Yes.  Part of the problem was that it was in the manner in 

which it was administered; at least that was the claim, that it 

was administered unfairly.  

But the fact that it was packaged and designed for 

English -- Spanish-speaking people who had trouble speaking 

English was just a -- that's where the -- most of the people 
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were omitted. 

Q. Okay.  And then moving forward in history just a bit to the 

1920s, was the Ku Klux Klan operative in action? 

A. Yes, it was.  It started out here in the '20s in Phoenix 

and Tucson, the bigger cities and then spread to the smaller 

ones.  The Klan was sort of reborn after 1915 or so, and it was 

spread westward by organizers.  And they came to Arizona.

Q. Did any of the Klan's activities target racial minority 

groups? 

A. It was -- the African-Americans were especially targeted.  

And the -- it was part of the recruitment of the Klansmen to 

let it be known that they believed in white supremacy.  It was 

the whites -- they believed in a number of things, but white 

supremacy was very prominent among them.  

It probably is best described as a white supremacy 

Protestant group because they didn't like Catholics and they 

didn't like Mormons or Jews.  So that they were -- but, you 

know, part of the Catholic bias was indirectly aimed at one of 

the largest Catholic groups in the state, which happened to be 

Hispanics.  So there was a -- it was a tie-in there with an 

anti-Hispanic bias, I think. 

Q. Okay.  I want to slightly shift gears and talk a bit about 

Native American voting history in Arizona.  

A. Yeah. 

Q. So let's turn to page 17 of your report, the first two 
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paragraphs.  

And these paragraphs contain a pretty good summary of 

sort of the first three quarters of the 20th Century, so I'll 

just ask you to walk through a little bit of this.  

A. Yeah.  It was the -- a very long struggle for 

Native Americans to get the right to vote, and after that, 

there was difficulty in implementing that right.  The first 

problem was that they were not considered citizens and entitled 

to vote.  That was remedied in 1924 as I show here, the -- in 

federal law.  

But the courts in Arizona continued to insist that the 

Native Americans could not vote because they had -- they were 

in custody, federal custody.  They were custodians.  And 

they -- and that was prohibited by the Constitution.  It was a 

little twisted, I think, in the logic, but it was the excuse 

for not only that, but for denying them federal benefits or a 

lot of other things.  

And the -- once that was finally -- that hurdle was 

finally made, there was always the literacy test.  And so few 

of the Native Americans could pass the English requirement that 

it was very difficult for them to meet the registration 

requirements.  

Q. And just to touch on a few of the details here.  So on the 

second paragraph here it wasn't until 1948 that 

Native Americans were formally permitted to vote in Arizona; is 
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that right? 

A. Yes. 

Q. And you mentioned before, even then, the literacy test was 

a barrier? 

A. Yes.  Even after that, actually.  It was always -- it 

continued to be an obstacle.  I mean, they were allowed to 

vote, but -- the custodian thing was gone, but the literacy 

test was still there. 

Q. And I think you note that in '48, only a small percentage 

of Native Americans were able to speak English? 

A. That's correct. 

Q. And the number specifically is 20 percent; is that right? 

A. Yeah.  Down there. 

Q. And then when Congress banned literacy tests nationwide in 

Arizona in 1970, did it cite Arizona? 

A. Yes.  That particular group being disenfranchised, 

basically, because of the literacy test. 

Q. All right.  And then let's go to the next paragraph here in 

and continuing on to the next page.  

Were there other subtler factors that influenced the 

ability of Native Americans to exercise the right to vote in 

the second half of the 20th century? 

A. Yes.  And, of course, there are -- I've cited some of the 

more detailed works on this, but the -- once the -- they got 

the right to vote, then there were challenges to 
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Native American candidates who, because of their residency on 

the reservation, they were exempt from certain taxes or they 

didn't have to serve certain -- they didn't have to do certain 

things to people who lived off the reservation had to do.  So 

they were challenged in court for that.  

There were problems in districting that made it 

difficult for Native Americans to find representation.  There 

were all kinds of problems for the voters in terms of the 

location and access to places to vote, long travel required to 

go to a poll.  

There was nothing -- and there was intimidation, 

according to the sources that I've consulted, of the 

Native Americans.  I think, too, you know, as I suggest there, 

that there was a reluctance from people who hadn't been allowed 

to vote to all of a sudden vote.  I mean, we didn't know what 

to do with the vote.  This wasn't their government.  This 

wasn't their world.  

As far as they were concerned, as they were brought 

up, they didn't -- these were different people.  We were on the 

reservations.  Why should I get involved in that system.  I 

think there was a great deal of confusion that kept the voting 

down, and I think that is a legacy of exclusion that actually 

may have affected Hispanics too somewhere along the line. 

Q. And do you know whether the lack of political 

representation by Native Americans affected things -- I think 
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you describe here -- like road conditions in Native American 

country? 

A. I haven't studied that, but I think that's -- there's some 

accuracy there. 

THE COURT:  Is this a good place to take a break?  

MR. KAUL:  It's a great place, Your Honor. 

THE COURT:  All right.  Let's recess for the evening 

and come back tomorrow at 8:00 o'clock.  

And where we are with time right now, plaintiffs have 

13 hours and 28 minutes left.  Defendants have 19 hours and 6 

minutes left.  

MR. JOHNSON:  Your Honor, real quick, we just need to 

go over tomorrow's schedule so that we're all on the same page, 

because there are some moving parts.  Is that okay?

MR. SPIVA:  What's that?  

MR. JOHNSON:  Can we just go over real quick -- 

tomorrow morning, we're going to be here at 8:00 o'clock, and 

we have -- 

MR. SPIVA:  Got Mr. -- Scott K.  I don't have the 

thing in front of me.  And then we've got -- 

Actually, you've got the latest.  Why don't you read 

it out, Alex. 

MR. TISCHENKO:  I think John Powers would be next.  He 

also needs to fly out.  And then Purcell. 

MR. SPIVA:  Then Ms. Purcell, yeah.  And then -- we 
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don't need to do the whole day. 

MR. JOHNSON:  We just need to make sure Purcell's 

gone. 

MR. SPIVA:  And then we continue Dr. Berman later in 

the day just because there are these people who have to get out 

for their day. 

THE COURT:  All right.  I've got a 4:40 -- we've got 

another matter right now, so if you wouldn't mind.  

Dr. Berman, you can step down.  

THE WITNESS:  Thank you, Your Honor.  

MR. SPIVA:  Thank you, Your Honor. 

(Proceedings adjourned at 4:40 p.m.) 
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C E R T I F I C A T E

I, JENNIFER A. PANCRATZ, do hereby certify that I am 

duly appointed and qualified to act as Official Court Reporter 

for the United States District Court for the District of 

Arizona.

I FURTHER CERTIFY that the foregoing pages constitute 

a full, true, and accurate transcript of all of that portion of 

the proceedings contained herein, had in the above-entitled 

cause on the date specified therein, and that said transcript 

was prepared under my direction and control.

DATED at Phoenix, Arizona, this 6th day of October, 

2017.

s/Jennifer A. Pancratz_     _______
Jennifer A. Pancratz, RMR, CRR, CRC
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P R O C E E D I N G S

(Proceedings resumed at 8:02 a.m.) 

THE COURT:  What have we got today?  

MR. SPIVA:  Our first witness, Your Honor, will be 

John Powers. 

THE COURT:  Okay.  Let's call him.  

Mr. Powers, come up here and be sworn, please.  The 

clerk right here is going to swear you in.

COURTROOM DEPUTY:  Right up here, sir. 

JOHN MICHAEL POWERS,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

MR. KAUL:  May I approach?  

THE COURT:  You may. 

DIRECT EXAMINATION 

BY MR. KAUL:

Q. Good morning, Mr. Powers.  Would you please state your name 

for the record.  

A. John Michael Powers. 

Q. And where are you currently employed? 

A. I'm employed at the Lawyers' Committee for Civil Rights 

Under Law. 

Q. And what do you do there? 

A. I'm associate counsel. 

Q. And I just want to briefly go through your background.  
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Did you go to college? 

A. I did. 

Q. Where was that? 

A. Haverford College. 

Q. And did you graduate? 

A. I did. 

Q. What type of degree? 

A. I got a bachelor's in history. 

Q. And could you pull the microphone just a little bit closer 

to yourself?  Thank you.  

And what did you do after getting your bachelor's 

degree? 

A. I worked for a year as an editorial assistant at a 

publishing company, Houghton Mifflin.  

Q. And what did you do after that? 

A. I -- in March of 2007, I began working as an analyst in the 

voting section of the Civil Rights Division of the Department 

of Justice. 

Q. And that's the -- just for the record, the U.S. Department 

of Justice? 

A. Correct. 

Q. And was there a particular type of analyst that you were? 

A. Analysts in the voting section did -- had several 

responsibilities, but our main focus was reviewing submissions 

of voting changes submitted pursuant to Section 5 of the Voting 

Case 2:16-cv-01065-DLR   Document 380   Filed 10/06/17   Page 5 of 245  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1615 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JOHN MICHAEL POWERS - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

732

Rights Act. 

Q. So you were reviewing preclearance submissions? 

A. Correct. 

Q. Did you also attend law school while you were working at 

the Department of Justice? 

A. Yes. 

Q. And where did you go for law school? 

A. I started at George Mason University in the fall of 2009.  

I transferred to Georgetown the next year, and I graduated from 

the night program at Georgetown in May of 2013. 

Q. And you were working at DOJ while you were going to law 

school? 

A. Correct. 

Q. And how long did you stay at DOJ? 

A. I stayed at DOJ from March of 2007 through September of 

2015. 

Q. And were you working as an analyst the entire time? 

A. I was.  

Q. All right.  And after you left DOJ, is that when you took 

your job with the Lawyers' Committee? 

A. Correct. 

Q. Today I want to focus specifically on your time at US DOJ.  

And, actually, this is not your first time in Arizona; 

is that right? 

A. No, it is not. 
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Q. Why were you here previously? 

A. I was in Maricopa County in November of 2012 to monitor the 

November 2012 election. 

Q. And that's on behalf of Department of Justice, I assume? 

A. Correct.  One of our responsibilities as an analyst was to 

conduct election monitoring in jurisdictions across the 

country. 

Q. So as a Section 5 analyst, what were your responsibilities? 

A. In addition to the -- reviewing Section 5 submissions, we 

also did election monitoring.  We would work with federal 

observers who would also monitor elections.  We would assist in 

the preparation of responses to FOIA requests.  There are a 

variety of responsibilities. 

Q. And did you have particular states that you were sort of 

assigned to? 

A. Yes.  Analysts would be assigned to particular states as 

members of teams.  And so I was on -- I was on teams for the 

states of Arizona, Louisiana, Virginia, and a portion of Texas. 

Q. And those were all jurisdictions that were covered by 

Section 5 of the Voting Rights Act? 

A. At least in part, correct. 

Q. And do you know, during your time at the Department of 

Justice, approximately how many preclearance submissions you 

reviewed? 

A. A lot.  Certainly hundreds.  It might have been more than a 
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thousand. 

Q. And did you, in your time at DOJ, review multiple 

submissions from the State of Arizona or jurisdictions within 

Arizona? 

A. I did.  Other analysts also reviewed Arizona submissions.  

I was not the only one.  But, yes, I reviewed many submissions 

from jurisdictions within Arizona. 

Q. And at sort of a general level, how did the preclearance 

process work at the Department of Justice? 

A. At its broadest level, when a voting submission came in and 

there was a process that jurisdictions had to follow to make a 

submission, staff would prepare the submission and put it into 

a file, a literal file.  That file would be assigned to a team.  

It would be assigned to an analyst, who might or might not be 

an attorney.  Some of the analysts were barred attorneys.  

Then there would also be an attorney reviewer.  

Sometimes there'd be multiple attorneys working on a team, 

depending on the type of submission.  And it might also be 

reviewed by section and sometimes division management, again, 

depending on the submission. 

Q. And just at a basic level, what was the Department of 

Justice reviewing preclearance submissions for? 

A. Sure.  I will -- I'm sure I do not need to explain 

Section 5 of the Voting Rights Act to the Court, but, in short, 

our job was to make a recommendation as to whether the 
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jurisdiction had satisfied its legal burden of demonstrating 

that the submitted voting change would not have a 

discriminatory effect and that it was not adopted with a 

discriminatory purpose. 

Q. And in the typical case, how did the process of a 

submission unfold? 

A. Again, at its broadest level, the analyst would begin 

working up the submission, would conduct an investigation that 

would include a close review of the submitted change itself, 

speaking with officials from the submitting jurisdiction who 

would be identified in the submission itself.  We would 

frequently speak with local contacts in the community who would 

be provided by the jurisdiction in the submission.  And we 

would also conduct an independent investigation looking at 

publicly available information.  All from Washington, DC.  We 

weren't like traveling to jurisdictions to investigate 

particular changes. 

Q. To get preclearance, did jurisdictions need to submit 

statistical evidence to demonstrate there's no retrogressive 

effect? 

A. There is no such requirement. 

Q. Did you often preclear laws without statistical evidence? 

A. Yes. 

Q. So how did states meet their burden without putting forward 

statistical evidence? 
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A. It's a difficult question to answer in the abstract.  It 

depended on the kind of voting change that was being submitted.  

So, for example, you might have a polling place change from a 

school next door to the library.  It's .1 miles away.  

Different -- we would review that submission -- that submission 

would require -- might require a different level of scrutiny 

than a more complicated voting change. 

Q. So did you -- I think you mentioned some of the things you 

did, but did you engage, as part of the review process, in 

conversation with members of minority communities in the 

impacted jurisdiction? 

A. Regularly.  

Q. And I think you said submitting officials? 

A. Correct. 

Q. Did you look at whether provisions had been 

disproportionately used by members of minority groups if they 

were repealed? 

A. Absolutely.  That would be necessary to assess the impact 

of the voting change. 

Q. All right.  Let me ask you about a particular law which is 

known as Senate Bill 1412, or SB 1412.  

Now, before I get into this, let me just say, you're 

no longer at DOJ, but am I right that your understanding is 

that you're permitted to testify about information that is 

publicly available but not about internal DOJ deliberations? 
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A. That is correct. 

Q. Okay.  And have you seen some records in this case that 

were made publicly available subsequent to a FOIA request? 

A. Yes. 

Q. Okay.  And those records indicate that you did some work 

for Department of Justice in connection with the preclearance 

submission for SB 1412; is that right? 

A. Correct. 

Q. All right.  So I put a few different exhibits in front of 

you.  One of them is Exhibit 83.  They're marked in the bottom 

right.  

A. Yeah. 

Q. And 83 has already been admitted into evidence.  

MR. KAUL:  Can we pull up the first page of that 

exhibit on the screen?  

MR. JOHNSON:  Your Honor, objection.  It's subject to 

protective order, so you can't put it on the screen. 

MR. KAUL:  Oh, I apologize.  

MR. JOHNSON:  I think that's right; right?  Can't show 

it in public?  

MR. KAUL:  It was just a FOIA -- we got it by FOIA.

MR. SPIVA:  Yeah, I know what it is.  

MS. HARTMAN-TELLEZ:  But do you have a copy, if you're 

not putting it on the screen?  

MR. KAUL:  Yeah. 
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MR. SPIVA:  I think we're going to put it on the 

screen. 

MS. HARTMAN-TELLEZ:  Well, in that case, go ahead.  

MR. KAUL:  I'm happy to give you a copy if you'd like 

one.  

Okay.  Sorry about that.  So can we put up the first 

page of 83, Exhibit 83 on the screen.  Thank you.  

BY MR. KAUL:

Q. All right.  And this is the first page of the preclearance 

submission regarding SB 1412; is that right? 

A. That's correct. 

Q. All right.  And you reviewed this document during your time 

at the Department of Justice? 

A. I did. 

Q. And just so the record is clear, the first -- you can see 

the top right that says this is page 1 of 20.  

The first 20 pages of this document -- you've reviewed 

this document, first of all; right? 

A. Correct. 

Q. And the first 20 pages of the document are the preclearance 

submission; is that right? 

A. Correct.

MR. KAUL:  And then could we turn to page 21 of this 

document.  
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BY MR. KAUL:

Q. All right.  And although that's part of the same exhibit, 

it's actually a different document; is that correct?  

A. Yes.  Every time the Department of Justice makes a 

determination, they produce a letter and send it back to the 

jurisdiction.  That's clearly what this is. 

Q. Okay.  And this letter's indicating that the -- a letter 

from the State of Arizona withdrew the preclearance submission 

for SB 1412 from review; is that right? 

A. That's correct. 

Q. So this exhibit sort of encompasses both the beginning of 

the process and then the end of the process; is that right? 

A. It does. 

Q. Okay.  So let's talk a bit about what happened in between 

those two events.

MR. KAUL:  The next exhibit I'd like to go through is 

Exhibit 82.  And this exhibit is not yet admitted.  

And, Your Honor, what I'm going to do is go through 

the entirety of the document with the witness, and then I'll 

address admissibility at the end, if that's okay with the 

Court. 

THE COURT:  Okay.  

MR. KAUL:  All right.  So can we pull up Exhibit 82?  

BY MR. KAUL:

Q. And you've seen this exhibit as well; is that right? 

Case 2:16-cv-01065-DLR   Document 380   Filed 10/06/17   Page 13 of 245  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1623 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JOHN MICHAEL POWERS - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

740

A. I wrote it. 

Q. Okay.  And that's my next question, actually.  

This is a series of memoranda that you prepared in 

connection with the preclearance process while it was going on 

for SB 1412; is that right? 

A. That's correct.  It was our policy to do that with respect 

to all our conversations about all voting changes submitted 

under Section 5. 

Q. Okay.  So we're on page 1.  This is the beginning of a 

memorandum that you wrote about a conversation you had with 

Representative Ruben Gallego in connection with the 

preclearance investigation; is that right? 

A. That's correct. 

Q. And did you, in fact, speak with Mr. Gallego? 

A. I did.  I spoke with Representative Gallego about several 

submissions over the years. 

Q. Okay.  And then the second page of this document is just 

the second page of that memo; is that right? 

A. It is. 

Q. Okay.  Let's then turn to page 3.  

And this memorandum is a memo you prepared regarding a 

conversation you had with regional counsel for MALDEF; is that 

right? 

A. It appears to be, yes. 

Q. And just for the record, MALDEF is an acronym for the 
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Mexican American Legal Defense and Education Fund; is that 

right? 

A. That's correct. 

Q. And so you had a conversation with that counsel in 

connection with your preclearance investigation? 

A. It appears so, yes. 

Q. All right.  Let's turn to page 4.  

And this is a memorandum regarding a conversation you 

had with a legislative aide to then Senator Don Shooter; is 

that correct?  

A. That's correct.  My recollection is I tried to reach his 

office a handful of times. 

Q. And you actually spoke to his legislative aide; is that 

right? 

A. That's correct.  I never spoke with Senator Shooter. 

Q. And then let's go to page 5.  

And this is a memorandum regarding a conversation you 

had with an employee from Yuma County; is that right?  I'm 

sorry, the Yuma County Recorder's Office? 

A. It appears to be. 

Q. And did you speak with somebody from the Yuma County 

Recorder's Office as part of your preclearance investigation? 

A. It appears so, yes. 

Q. If there is a memorandum, does that indicate that you did, 

in fact, speak to somebody? 
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A. Yes. 

MR. KAUL:  All right.  Let's go to page 8.  

BY MR. KAUL:

Q. All right.  And page 8 indicates that you left a message 

for Representative Sally Ann Gonzales in connection with your 

preclearance investigation; is that right? 

A. It appears so, yes. 

Q. And at least at that time, she was a member of the Arizona 

House of Representatives? 

A. Apparently.  

Q. On page 9, you also had a conversation with the executive 

director of Mi Familia Vota in connection with the preclearance 

investigation; is that right? 

A. It appears so, yes. 

Q. And page 10 -- we're almost to the end here -- you also had 

a conversation in connection with your preclearance 

investigation with Senator Jorge -- I'm sorry, you left a 

message for Senator Jorge Garcia of the Arizona State Senate, 

the Senate majority leader, in connection with the preclearance 

investigation; is that right? 

A. It appears so. 

Q. All right.  Page 11, you left a message with 

Representative Richard Miranda in connection with the 

preclearance investigation; is that right? 

A. It appears so, yes. 
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Q. He, at least at the time, was a member of the Arizona House 

of Representatives? 

A. Apparently. 

Q. Page 12, we'll skip over that one for a second and go to 

page 14.  

All right.  And you also had a conversation in 

connection with the preclearance investigation with 

Thomas Collins, who was an assistant attorney general in 

Arizona; is that right? 

A. Yes, I did. 

Q. And page 14 is your memorandum regarding that conversation? 

A. That's correct. 

Q. All right.  So let's then go back to page 12.  

And before I go through the substance -- thank you.

Before I go through the substance of this memo, I want 

to ask about the process that you used for preparing memoranda.  

Can you just sort of walk the Court through how you prepared 

these memos?  

A. Sure.  Accurately recording conversations with both 

submitting officials and local contacts was extremely important 

because decisions about submissions obviously rose -- rose 

above me and above the analyst level.  And it was important to 

accurately record the conversations so that my colleagues would 

have an accurate -- be able to accurately understand what 

happened in those conversations and be able to make an 
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appropriate determination regarding what those conversations 

meant and their impact on their preclearance recommendation. 

Q. And so what was your -- just your mechanical process for 

actually preparing the memos? 

A. Unfortunately, I had rather thin walls next to me in my 

office, so I would -- I actually would hold the receiver to -- 

sort of in the crook of my neck and I would type 

contemporaneously as I was having the conversation.  It was 

kind of like being in law school.  You're trying to take down 

as close to you can -- as close as I could a transcript of what 

the person was saying.  

And then once the conversation was over, I would try 

to synthesize and distill the notes into a more polished memo 

like the kind that you see here. 

Q. Okay.  And is that the process by which you prepared the 

memo on pages 12 and 13? 

A. It was always my practice, including this -- including on 

these occasions. 

Q. And did you sometimes actually include quotations in your 

memoranda? 

A. I did include quotations sometimes when I thought the exact 

language used was particularly significant and I wanted to 

indicate to my attorney reviewer and other officials that this 

wasn't my gloss on what was being said.  This was -- you know, 

these were the actual words used by the contact or the 
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submitting official. 

Q. Okay.  So I would like to -- so I guess on page 12 and 13, 

then, is this a memorandum regarding a conversation you had 

with a woman whose name at the time was Amy Bjelland? 

A. It is. 

Q. And she was the Arizona elections director; is that right? 

A. That's correct.  She might have been acting at the time.  I 

can't -- I can't recall, but she definitely was functioning as 

the elections director. 

Q. And this was regarding the preclearance process for SB 1412 

again? 

A. It was. 

Q. And the document indicates the date was June 23rd, 2011; is 

that right? 

A. Correct. 

Q. Okay.  

MR. KAUL:  Your Honor, I would move to admit pages 12 

and 13 of this exhibit.  

MS. HARTMAN-TELLEZ:  Your Honor, we object to the 

admission of this exhibit.  It's hearsay.  

THE COURT:  What's your exception this falls into?  

MR. KAUL:  She's the Arizona elections director at the 

time at the Secretary of State, so she's a -- it's a party 

statement. 

MS. HARTMAN-TELLEZ:  The State of Arizona is not a 
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defendant in this case, the Secretary of State is.  But -- 

MR. KAUL:  Well, as you recall, the Secretary of State 

was dismissed because it was functionally the same as 

Michele Reagan in her capacity -- in her official capacity.

THE COURT:  Okay.  

MS. HARTMAN-TELLEZ:  Your Honor, in addition, Ms. -- 

THE COURT:  Is this a business record?  

MS. HARTMAN-TELLEZ:  I'm sorry.  

Ms. Bjelland, now Ms. Chan, was deposed in this 

matter.  And she has disputed the accuracy of the statements in 

this document. 

THE COURT:  That doesn't address the hearsay 

objection.  

Is this a business record?  

MR. KAUL:  Well, Mr. Powers is a lawyer.  

BY MR. KAUL:

Q. Is this -- are these records that you prepared in the 

ordinary course of your work? 

A. Yes. 

Q. Are these regularly retained by the Department of Justice? 

A. Yes. 

Q. This is -- did you prepare these memoranda in your ordinary 

work? 

A. I did. 

MS. HARTMAN-TELLEZ:  Well, Your Honor, in addition to 
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the hearsay objection, this is also -- it's irrelevant.  

Senate Bill 1412 is not at issue in this matter.  And the 

probative value is outweighed by its prejudicial nature. 

THE COURT:  Okay.  I'm going to overrule the 

objection.  I think this is -- this fits in either the business 

record exception or the part -- statement of opposing party, 

but I'm not clear about the opposing party.  But I do think 

it's a business record.  So overruled.

MR. KAUL:  Thank you, Your Honor.

THE COURT:  And I think the relevance is not weighed 

by the risk of -- substantially outweighed by the risk of 

unfair prejudice, so your 403 objection is overruled too. 

MR. KAUL:  Actually, Your Honor, given your ruling as 

to the business record, this entire exhibit is composed of 

memoranda of this sort.  So I guess I would move to admit the 

entire exhibit. 

THE COURT:  Okay.  And -- 

MS. HARTMAN-TELLEZ:  Well, Your Honor, then there is 

one additional objection that it's incomplete.  There are 

redactions in it.  We don't know who Mr. Powers spoke to at the 

Yuma County Recorder's Office and there are, I think, a few 

other redactions. 

THE COURT:  Okay.  Overruled.  It's admitted.  

What exhibit number is it?  

MR. KAUL:  This is Exhibit 82. 
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THE COURT:  82 is admitted. 

(Exhibit No. 82 admitted into evidence.) 

BY MR. KAUL:

Q. All right.  So, Mr. Powers, I'd like to go through 

Exhibit 82 sort of paragraph by paragraph here.  

Let's start with the top paragraph.  All right.  

Now, in each of these paragraphs, you're relaying 

information that was provided to you by Ms. Bjelland; is that 

right? 

A. That's correct.

MR. KAUL:  And just so the record is clear, 

Your Honor, her name is now Ms. Chan.  She'll testify later in 

this case.  But I'll use "Bjelland" now because that's the name 

she had at the time.  She got married since the report was 

prepared.  

BY MR. KAUL:

Q. So did Ms. Bjelland indicate whether she worked with 

Senator Shooter in drafting SB 1412?  

A. She did.  And that alone, I would say, was unusual.  When 

speaking with submitting officials about statewide changes, 

they rarely, if ever, identified specific legislators who they 

personally worked with in the drafting of the bill.  We could 

usually infer it by looking at the sponsor or, you know, 

transcripts of hearings, things -- things like that.  But it 

was -- it was unusual for a submitting official to disclose 
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these kinds of conversations that they had had with a 

legislator in the course of preparing the legislation. 

Q. Okay.  And based on her conversations, did she feel that 

she was knowledgeable about SB 1412? 

A. She did. 

MR. KAUL:  Let's go to the second paragraph.  

BY MR. KAUL:

Q. Did she speak at what SB 1412 was focused on? 

A. Yes, she did.  She said that, as the first sentence in the 

paragraph indicates, that there was a specific concern about 

areas near the Arizona border and, in particular, about 

practices in San Luis.

MR. KAUL:  All right.  And then let's go to the next 

paragraph.  

BY MR. KAUL:

Q. All right.  This refers to a dispute between two women in 

an area called South County on the border in Mexico; is that 

right? 

A. It does. 

MR. KAUL:  Okay.  And then the fourth paragraph.  

BY MR. KAUL:

Q. All right.  So Ms. Bjelland informed you that the FBI had 

looked into that, and the Secretary of State's Office had 

looked into that matter; is that right? 

A. Correct. 
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Q. And did she also indicate that they found no evidence of 

wrongdoing? 

A. Correct. 

Q. And then the Secretary of State's Office did some 

monitoring and found nothing; is that right? 

A. It appears so, yes.

MR. KAUL:  Let's go to the next paragraph, which spans 

two pages.  

BY MR. KAUL:

Q. All right.  Now, here you quoted part of Ms. Bjelland's 

statement; is that right? 

A. I did. 

Q. Why did you do that? 

A. I thought it was germane to the purpose of the bill.  

Obviously, part of our -- one of the focuses of our review is 

whether the bill was enacted with a discriminatory purpose.  

And it would -- it was highly unusual for a submitting official 

to, A, state that a bill had been adopted for the purpose of 

targeting a minority community; and then, you know, certainly 

speaking about the way -- the way Mexicans do their elections 

was -- was something that I felt needed to be -- was very 

germane to the purpose of the bill and needed to be recorded so 

that, again, my superiors would know exactly what had been said 

about it.

MR. KAUL:  All right.  Let's go to the next paragraph.  
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BY MR. KAUL:

Q. Okay.  And this refers to a photo identification 

requirement being Senator Shooter's idea.  

Do you see that? 

A. I do. 

Q. All right.  And this indicates that he was concerned with 

political machines bringing, quote, buckets full of ballots to 

county recorder's offices.  

Do you see that? 

A. Yes, I do. 

Q. And that's a statement she made to you? 

A. She did make that statement, correct.

MR. KAUL:  All right.  And then let's go to the next 

paragraph.  

BY MR. KAUL:

Q. All right.  Now, did she indicate to you that the Secretary 

of State's Office didn't want to outright ban ballot collection 

so it could actually collect data to demonstrate that -- 

whether there was fraud occurring, first? 

A. Correct.

MR. KAUL:  And then let's go to the next paragraph.

BY MR. KAUL: 

Q. So did -- this indicates that Ms. Bjelland said that many 

people in the Secretary of State's Office were worried about 

the Section 5 review of 1412; is that right? 
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A. Correct. 

Q. Did she indicate why they were concerned about that? 

A. I don't recall beyond what's in this phone memo.  She did 

ask the question that -- that many submitting officials ask in 

the course of making Section 5 submissions, which is whether 

part of a bill could be precleared and then -- even if there 

was an objection to a certain part of it, because states 

regularly adopt omnibus bills in which there's a variety of 

voting changes, and there might be one that, you know, might 

merit closer scrutiny even if the vast majority of it is 

noncontroversial. 

Q. Okay.  And then the -- she also indicated that she thought 

Senator Shooter had, quote, bit off more than he can chew; is 

that right? 

A. Yeah.  That line stuck out. 

Q. What did you understand her to mean when she said that? 

A. Clearly, they had concerns about whether this bill was 

going to get precleared, and Senator Shooter wanted to go 

farther than they wanted to.  So it appears -- it appears that 

they might have disagreed on whether they thought the bill 

could be precleared.  I don't know.  I'm speculating. 

Q. And then the last paragraph just deals with what ID rules 

might be put in place; is that right? 

A. Correct.  I asked a question about how the photo ID 

requirement would function as a practical matter, and that was 
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her response. 

Q. Now, in your experience, was this conversation unusual? 

A. Yes.  As I related before, submitting officials, as you 

might imagine, were interested in their bills getting 

precleared, so frequently it was tough to get the full picture 

of the legislative history surrounding a bill, the motivations 

of the legislature, through conversations with the submitting 

official because they wouldn't want to disclose sort of the 

sausage-making process behind the legislation.  And that was 

part of why conversations with community contacts, other 

legislators, folks on the ground were so important, because 

they would often help to give a clearer picture.  

In this instance, however, Ms. Bjelland or Ms. Chan 

was much more fulsome than submitting officials usually -- much 

more honest than submitting officials usually are. 

Q. Now, in the -- if you look at the dates on each of the 

pages of this exhibit, all of these conversations or attempted 

conversations took place on June 22nd, 23rd, or 24th of 2011; 

is that right? 

A. That's correct. 

Q. Okay.  

MR. KAUL:  All right.  Then I'm going to turn to 

Exhibit 41, which has been admitted.

BY MR. KAUL: 

Q. So first of all, this document is dated June 27th of 2011, 
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so just a few days later; right? 

A. Correct. 

Q. And do you recognize this document? 

A. I do. 

Q. And what is this? 

A. This is one of the -- we call them determination letters 

that we would send back to a jurisdiction, although as -- this 

is an example of how we weren't always making a determination.  

We could -- or we could -- the Department of Justice could 

preclear a change.  It could object to a change.  And it -- or 

it could ask for more information if it felt like that would be 

helpful to being able to reach a determination.  

Q. And what was -- which of those approaches was the 

Department of Justice taking here as reflected in this letter? 

A. Well, there were two, actually.  With respect to the first 

three items, ARS 16-545, 547, and 1005(B) through (C) and (E) 

through (H), the Department of Justice precleared the changes.  

With respect to 16-1005(D), the department made a request for 

additional information. 

Q. Okay.  And just so the record's clear, ARS 

Section 16-1005(D) was the portion of SB 1412 that provided for 

a photo identification requirement for persons delivering more 

than 10 early ballots, the recording of that person's 

information and the compilation of a report based on the 

submittals on the Secretary of State's public website; is that 
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right? 

A. That's correct. 

Q. So instead of preclearing that portion, you asked for more 

information; is that right?  "You" meaning the Department of 

Justice? 

A. The Department of Justice did.  That's correct. 

Q. And just to establish the details about this document, this 

was sent to the assistant attorney general working on the 

case -- the Arizona assistant attorney general working on the 

case, this submission; right? 

A. That's right.  He was designated as the submitting 

official, if my recollection is correct.

MR. KAUL:  Actually, let's pull up the second page of 

this document too.  

BY MR. KAUL:

Q. So the paragraph that extends from the first page onto the 

second, that's where you explain that the information was -- 

that you had at that point was insufficient to preclear the 

law; is that right? 

A. That's correct. 

Q. And below that, the Department of Justice detailed various 

additional pieces of information it wanted from the State of 

Arizona; is that right? 

A. That's correct. 

Q. And since this is in evidence, I'm not going to go through 
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each of those things.  But then -- but one of the things you 

asked for in Subsection 1a was information about the State's 

interests that would be served by the proposed legislation.  

Is that right? 

A. That's correct. 

Q. And in b, you asked for a description of the incidents or 

events that prompted the sponsor to introduce the proposed 

changes; is that right? 

A. That's correct. 

Q. Just skipping down to e for a second, you asked for a 

description of alternatives that were proposed; is that right? 

A. That's correct. 

Q. And then g, you asked for information about the factual 

basis for the State's conclusion that the proposed changes will 

not have a retrogressive effect on the ability of registered 

voters seeking to participate in the vote-by-mail process and 

to exercise their electoral franchise effectively.  

Is that right?  

A. That's correct. 

Q. And there's other information requested as well; right? 

A. Yes, there is. 

Q. Okay.  And then just going to page 3, the letter is signed 

by T. Christian Herren, Jr.; is that right?  

A. That's his name.  And actually, I think someone else signed 

it for him. 
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Q. Signed on behalf of him; is that right? 

A. Yes. 

Q. And he, at the time, was the chief of the voting section at 

the Department of Justice? 

A. He was and still is, yes. 

Q. And the paragraph above it indicates that you are the 

person who state officials should contact if they have 

information or questions; right? 

A. That's correct. 

Q. All right.  And then last exhibit is Exhibit 42, which has 

also been admitted.  

And just for the record, this is the exhibit or the 

document in which the State of Arizona withdrew its submission 

for the portion of -- I'm sorry, let me rephrase that. 

This is the letter in which the State of Arizona 

withdrew its submission for preclearance of the portion of 

SB 1412 that we were just discussing that wasn't immediately 

precleared; is that right? 

A. That's correct.  16-1005(D). 

Q. Thank you.  

So did the State of Arizona ever provide the 

information that was requested in your letter? 

A. No. 

Q. Now, we talked earlier about the preclearance process in 

general.  And I think you said you worked on hundreds if not a 
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thousand submissions; is that right? 

A. Yes. 

Q. In your experience, how frequently did the Department of 

Justice ask for further information as you did in the letter we 

were just discussing? 

A. It was very rare.  Certainly, it's hard to provide an 

estimate, but an extremely small minority of submissions did we 

request additional information.  We precleared voting changes 

the overwhelming majority of the time. 

Q. And, in your experience, how frequently did jurisdictions 

withdraw their requests for preclearance? 

A. Extremely rarely.  I -- sitting here right now, I can't 

recall -- my personally -- I'm not speaking for the Department 

of Justice, just speaking personally.  I cannot -- I can't 

recall another instance off the top of my head in which the 

jurisdiction withdrew its submission without attempting to 

provide additional information.  I could be wrong, but I can't 

remember it.

MR. KAUL:  Thank you.  No further questions. 

THE COURT:  Cross-examination.

CROSS-EXAMINATION

BY MS. HARTMAN-TELLEZ:

Q. Good morning, Mr. Powers.  My name is Karen Hartman-Tellez, 

and I represent the Arizona Secretary of State and Attorney 

General.  And I just have a few questions for you on 
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cross-examination. 

First, Mr. Kaul took you through your employment 

history.  I want to ask you a few questions about that.  

You presently work for the Lawyers' Committee For 

Civil Rights Under Law; correct? 

A. Correct. 

Q. And that organization engages in Section 2 litigation; is 

that correct?  

A. It does.

Q. Okay.  And are you presently representing any clients in 

Section 2 matters? 

A. I am. 

Q. And, in fact, the Lawyers' Committee has represented 

plaintiffs who have sued the State of Arizona under Section 2 

in the past; correct? 

A. I don't know that.  I started at the Lawyers' Committee in 

2015.  It's certainly possible. 

Q. You heard about the voter ID case, the Prop 200 case?  

MR. KAUL:  Objection.  Foundation. 

MS. HARTMAN-TELLEZ:  Just asked him if he'd heard 

about it. 

THE COURT:  Overruled. 

THE WITNESS:  Yes. 

BY MS. HARTMAN-TELLEZ:

Q. And you know that the Lawyers' Committee was involved in 
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that case? 

A. I think -- I would not dispute it, certainly. 

Q. The determination that you were working on when you were at 

the DOJ under Section 5 of the Voting Rights Act is different 

than the determination that the Court needs to make here under 

Section 2; correct? 

A. That's correct.  It's a different legal standard. 

Q. There's no retrogressivness requirement under Section 2; 

right? 

A. That's correct. 

Q. During the time that you were at the DOJ, there were no 

objections to statewide election changes in Arizona, were 

there?

MR. KAUL:  Objection.  Foundation. 

THE COURT:  Overruled.  

If you know.  

THE WITNESS:  I would only be speculating.  I do not 

recall an objection.  

BY MS. HARTMAN-TELLEZ:

Q. You did testify earlier that you were -- that Arizona was 

one of the states that you were assigned to for Section 5 

reviews? 

A. That's correct.  And I certainly reviewed a number of 

Arizona submissions that were precleared without asking for 

additional information. 
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Q. And that would include the redistricting in -- that was 

probably submitted in 2012? 

A. I was not assigned to the Arizona redistricting submission. 

Q. I think when you were talking about the process of the 

preclearance reviews, you said that there was an attorney 

reviewer working on the matters that you were assigned to; is 

that correct? 

A. That is correct. 

Q. So you were not the final decision-maker? 

A. I was certainly not. 

Q. You've never lived in Arizona, have you? 

A. No. 

Q. And you haven't voted here, presumably? 

A. No. 

Q. Around the time that you were reviewing SB 1412, was the 

voting rights section at the Department of Justice particularly 

concerned about photo identification requirements? 

A. I can't speak for the department, and even if I could -- I 

don't know.  I don't know that we were particularly focused on 

photo ID laws.  I do know that there ended up being litigation 

over Texas photo ID and later North Carolina's photo ID law. 

Q. And, in fact, you said that you handled at least part of 

Texas while you were at the DOJ? 

A. I did. 

Q. Were you involved in a preclearance review that led to the 
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preclearance objection to Texas's photo ID requirements in 

2012? 

A. I was not assigned to that submission. 

Q. You were aware that Arizona has a voter identification 

provision? 

A. I am. 

Q. And are you also aware that that was precleared by the 

Department of Justice? 

A. I am. 

Q. Mr. Kaul spent a good deal of time with you going through 

the summary that you wrote of your conversation with Amy 

Bjelland.  

That was your perception of the conversation you had; 

correct? 

A. Yes. 

Q. You didn't give Ms. Bjelland a chance to review that 

memorandum after you wrote it down, did you? 

A. I wouldn't have been allowed to, no. 

Q. So she had no opportunity to correct anything that she 

believed was inaccurate? 

A. Correct. 

Q. Mr. Kaul took you through that entire document and went 

through, I think, each page indicating the people that you 

contacted.  

And if I recall correctly, you testified that you were 
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unable to reach Senator Shooter; is that right? 

A. That's correct. 

Q. Okay.  So you never spoke to Senator Shooter about SB 1412? 

A. No.  I would have liked to have spoken to Senator Shooter, 

but -- I should give some -- 

Q. It's just a yes/no question.  

A. No, I should -- I'd like to give some background -- 

Q. You'll have the opportunity to do that on redirect, if 

your -- 

You never spoke to any other legislator who voted in 

favor of the bill, did you? 

A. No. 

Q. Did you seek out any organizations who engaged in ballot 

collection who did not target their efforts at the Latino 

community? 

A. Can you please rephrase the question?  

Q. I'll ask a different question.  

You placed calls to certain community organizations 

that served the Latino community; correct? 

A. Correct. 

Q. MALDEF and Mi Familia Vota?

A. Correct. 

Q. Did you reach out to any other organizations that were 

engaged in ballot collection when you were doing your review? 

A. Well, I should -- I should back up.  
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I -- do Mi Familia Vota, do they engage in ballot 

collection?  I don't know that they do.  

Frequently, the jurisdiction provides local contacts.  

We build local contacts over years working in the department.  

But we would -- I didn't call either organization knowing 

whether they do or do not engage in ballot collection 

procedures.  And I don't know of -- I don't know of what 

organizations do engage in ballot collection efforts in 

Arizona. 

Q. And the people you spoke to from both MALDEF and Mi Familia 

Vota were not people within the state of Arizona; is that 

right?  

You can refresh your recollection with 82, if you need 

to.  Page 3.  

A. Yeah.  Looking at this, my -- I believe that you're right 

with respect to Nancy Ramirez, and I do not know either way 

with respect to Ben Monterroso. 

Q. First, do you see the telephone number for Mr. Monterroso? 

A. 713. 

Q. Yeah.  Is that an Arizona area code? 

A. No. 

Q. And do you see the last sentence in your summary of your 

conversation with Mr. Monterroso? 

A. I do, yes.  He indicated that he would get in touch with 

the branch director in Arizona. 
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MS. HARTMAN-TELLEZ:  If we could go to page 10, 

please.  

BY MS. HARTMAN-TELLEZ:

Q. You see this is your notes from your attempt to contact 

Senator Jorge Garcia? 

A. I do. 

Q. And you see that it says that he was the Senate majority 

leader? 

A. I do. 

Q. Do you know what political party Mr. Garcia was with? 

A. I don't. 

Q. Okay.  Do you believe -- are you aware that the Republican 

Party were the majority in the Arizona State Senate in 2011? 

A. Yes, they were. 

Q. Do you know -- but you don't know whether Mr. Garcia was a 

Democrat or Republican? 

A. No. 

Q. Do you think it's possible that he was the minority leader? 

A. Yeah. 

MS. HARTMAN-TELLEZ:  If you could pull up page 12 of 

82.  12 and 13, please.  Call out the third paragraph.  

BY MS. HARTMAN-TELLEZ:

Q. You testified a little bit earlier about this paragraph in 

your summary of your conversation with Amy Bjelland.  You see 

in the third sentence that that was -- that one of -- she said, 
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in your summary of the conversation, that "One of the women 

wrote a letter to a local council member named David Luna in 

which she accused the other women of engaging in voter fraud 

and admitted doing so herself when they worked together"? 

Do you see that?  So Ms. Bjelland told you about an 

admission of engaging in voter fraud? 

A. She alleged that this incident occurred.  She did.  That's 

correct.

MS. HARTMAN-TELLEZ:  And if we could call out the 

fourth paragraph.  

BY MS. HARTMAN-TELLEZ:

Q. Ms. Bjelland also told you that the FBI and the Secretary 

of State's Office had been concerned enough about these 

allegations that they conducted an investigation? 

A. Correct. 

Q. Were you aware at this time that around the time of this 

election, the Yuma County Recorder had reviewed mail-in ballots 

and determined that there was a very high rate of mismatched 

signatures? 

A. Which -- I'm not sure which election you're talking about, 

but I am -- sitting here, I'm not aware of what you're -- what 

you just said. 

Q. In your time reviewing preclearance submissions, did you 

have many cases that involved an allegation of fraud that was 

referred to the FBI? 
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A. Many cases?  We did -- often jurisdictions regularly -- I 

don't know about regularly.  It was not infrequent that 

jurisdictions would enact heightened criminal penalties for 

various kinds of election fraud.  

I also reviewed submissions -- at least one submission 

of a voter ID law in Virginia.  So in the course of my work as 

an analyst, the issue of voter fraud comes up. 

Q. Okay.  I don't think you've answered my question, though.  

A. Okay.  Sure.  Sorry. 

Q. Do you recall any -- or how many cases involved matters 

that had been referred to the FBI for investigation? 

A. Sitting here right now, I can't recall another instance. 

Q. This preclearance review that we have been talking about 

was about Senate Bill 1412; correct? 

A. Correct. 

Q. In 2011? 

A. Yeah. 

Q. Not House Bill 2023 from 2016? 

A. Correct. 

MS. HARTMAN-TELLEZ:  If I may confer with counsel for 

a moment?  

THE COURT:  You may.

MS. HARTMAN-TELLEZ:  Just a few more questions.  

Can you pull up page 5, and call out the third 

paragraph?  
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BY MS. HARTMAN-TELLEZ:

Q. This page is a memorandum of a conversation you had with an 

unnamed employee of the Yuma County Recorder's Office; correct?  

Or you may have named them, but we don't know the name.  

A. It appears so, yes. 

Q. And in that paragraph that has been called out on the 

screen, do you see the reference to the city of Marin?  

A. I see it. 

Q. Are you aware that there is no city of Marin in the state 

of Arizona? 

A. I do not know whether there is or is not a city of Marin. 

Q. When you were conducting your preclearance review, did you 

watch any of the committee hearings on SB 1412? 

A. I don't recall. 

Q. Was it your practice to do so? 

A. We'd be reviewing dozens, and at this time during the 

height of redistricting, I might have more than a hundred 

submissions at any given point in time.  So we could not review 

every video or transcript of every legislative hearing for many 

bills. 

Q. And earlier, when Mr. Kaul was examining you, he asked you 

about whether it was unusual to speak to the proponents of a 

bill.  

Did you say that it was unusual to speak to the 

proponents of the bill? 
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A. I did not. 

Q. So you regularly spoke to lawmakers who supported the 

legislation you were reviewing? 

A. It would depend on the circumstance.  We relied on the 

submitting official to provide a lot of information in support 

of preclearance.  Sometimes submitting officials would refer us 

to proponents, but sometimes they wouldn't.  I suppose it 

depended on the jurisdiction and the particular submission. 

Q. When we were discussing your summary of your conversation 

with Amy Bjelland, we talked about the letter from David Luna 

regarding the alleged -- the fraud that had been observed in 

Yuma County.  

Did you obtain a copy of that letter? 

A. No. 

Q. Did you talk to anyone from the FBI about their 

investigation? 

A. No. 

Q. And the State of Arizona withdrew the preclearance 

submission before the DOJ made a determination; correct? 

A. That's correct.

MS. HARTMAN-TELLEZ:  I have no further questions.  

THE COURT:  Redirect? 

REDIRECT EXAMINATION 

BY MR. KAUL:

Q. I'm going to start with a typo.  You were asked about the 
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city of Marin.  

Is it possible you were -- that the word was the city 

of "Somerton"? 

A. It's possible.  A lot of times I would record statements as 

they were given to me.  So, you know, I don't know -- I might 

have recorded it wrong.  The contact might have said it wrong.

As I said, I'm transcribing as the person is speaking, 

so I don't know. 

Q. Do you know one way or the other whether Somerton is a city 

with about 15,000 people in Yuma County? 

A. I do not. 

Q. You were asked some questions about the Lawyers' Committee 

for Civil Rights before.  

Do you recall that? 

A. I do. 

Q. And before that, you worked in the Justice Department as we 

discussed; right? 

A. I did. 

Q. And what year were you hired again? 

A. 2007. 

Q. During the Bush administration? 

A. That's correct. 

Q. You were asked a bit about photo identification 

requirements.  

Do you recall that? 
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A. I did. 

Q. While you were at the Department of Justice, was there any 

policy that required extra scrutiny of laws that included photo 

identification requirements? 

A. I'm not aware of any. 

Q. And you mentioned that you had actually worked on a 

preclearance submission from the State of Virginia; is that 

right? 

A. I did. 

Q. And that was a review of a voter ID law in Virginia? 

A. It was. 

Q. Was that law precleared? 

A. Yes, it was precleared. 

Q. Was -- did the Department of Justice ask Virginia to submit 

additional information about that law? 

A. No. 

Q. You were trying to explain about your attempts to contact 

Senator Shooter before.  Do you want to provide the explanation 

that you were going to give earlier? 

A. Yeah, we -- we wanted to speak to -- get as much 

information about voting changes as we possibly could to allow 

the department to make as informed a determination as possible.

But I think it's important to consider the fact that 

by, I'm not sure if it's regulation or statute, the department 

was required to make a determination within 60 days.  And our 
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staff -- you know, the department is limited in its resources, 

and as a result, you know, we could not -- we could not 

litigate each voting submission.  You know, we were employees, 

bureaucrats, if you will, trying to do the best we could with 

what we have.  

Q. Do you remember if you tried to contact Senator Shooter 

more than once? 

A. I recall trying to reach Senator Shooter multiple times, 

and then recorded -- unsuccessfully.  And then recorded my 

conversation with the legislative aide close to the 

determination date. 

Q. Did Senator Shooter ever give you a call back? 

A. He did not. 

Q. You were asked before about whether you had been involved 

in a case where an allegation was referred to the FBI.  

Do you remember that? 

A. I recall that. 

Q. Have you ever been involved in a case where a submitting 

official told you that a statute was based on an allegation 

that had been reviewed by the FBI which found no evidence of 

wrongdoing? 

A. I don't recall such an instance. 

MR. KAUL:  I have no further questions.  Thank you. 

THE COURT:  All right.  You may step down.  Thank you 

for coming.  
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THE WITNESS:  Thank you.  

(Witness excused.) 

MR. SPIVA:  Your Honor, our next -- 

MS. KARLSON:  The one thing that I would like to point 

out -- 

(Court reporter clarification.) 

MS. KARLSON:  Sorry.  Yes.

We do have an issue to raise.  We are concerned about 

the timing.  We did arrange for Helen Purcell's schedule to be 

known by the plaintiffs well in advance of this, so I would 

just like to put it on the record for the Court to be mindful 

of.  

MR. SPIVA:  Yeah, we had not previously agreed that 

she would go first thing in the morning, but I think the next 

witness is going to be fairly quick.  And there should be no 

problem with her getting on, you know, I think by no later than 

10:00 o'clock.  

MS. KARLSON:  Okay.  Thank you. 

THE COURT:  All right.  Let's keep moving.  

MR. SPIVA:  So our next witness is Mr. Scott 

Konopasek. 

COURTROOM DEPUTY:  Right up here, sir.

SCOTT KONOPASEK,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 
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DIRECT EXAMINATION

BY MR. SPIVA:  

Q. Good morning, Mr. Konopasek.  

Can you state your name for the record.  And hopefully 

I didn't butcher it too badly.  

A. No, you did a great job.  My name is Scott Konopasek. 

Q. Mr. Konopasek, first of all, let me apologize again.  I 

know you were here yesterday, and due to an error that we made, 

we needed to carry you over to today.  So I thank you for 

staying over another night to testify.  

A. No problem. 

Q. Mr. Konopasek, where do you live? 

A. I live in Walnut Creek, California. 

Q. And what is your current occupation? 

A. I am an election official.  My official title is Assistant 

Registrar of Voters for Contra Costa County, California. 

Q. And the assistant registrar position in Contra Costa, what 

is that the equivalent of in many places? 

A. It's the equivalent of a director of elections or an 

appointed registrar in other California counties.  My boss is 

the elected county clerk and has other portfolios besides 

elections, but my particular portfolio is everything having to 

do with elections. 

Q. Where did you go to college, Mr. Konopasek? 

A. My undergraduate work was at Brigham Young University and 
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my graduate work, both master's and some work towards a PhD, 

was at the University of Utah. 

Q. And what were those in?  I don't know if they were 

different or each were the same -- 

A. I have two bachelor's degrees, one in French literature, 

the other in international relations.  And my master's degree 

is in political science.  And I was studying public 

administration political science as a doctoral candidate. 

Q. Do you have any military experience? 

A. Yes.  I had a 14-year military career as a 

counterintelligence and security officer, to include overseas 

tours and combat tours. 

Q. And when did you first become an elections administrator? 

A. May, 1995. 

Q. And where did you first become an elections administrator? 

A. In Salt Lake County, Utah. 

Q. How long were you an administrator in Salt Lake County, 

Utah? 

A. I had two stints in Salt Lake County.  The first stint was 

1995 to the end of 1996, right after the '96 presidential 

election.  Then I returned in 2008 immediately prior to the 

presidential election and left in 2012. 

Q. And what were your titles in those -- pardon me -- in those 

two stints? 

A. Director of Elections. 
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Q. Director of Elections of Salt Lake County? 

A. Of Salt Lake County. 

Q. And then where were you next?  Was that Washington state? 

A. I went to Snohomish County, Washington, metro Seattle area.  

I was there until the end of 2000 -- from 1997 till the end of 

2002.  

And, again, my title was Director of Elections and 

Voter Registration. 

Q. And what county was that? 

A. Snohomish County. 

Q. And then after your second time in Utah, where did you go 

next? 

A. That's when I came back to California, to Contra Costa 

County.  They had previously been a client of mine when I was 

consulting.  I wrote all the -- their election procedures.  The 

two senior people in the office both retired at the same time, 

and I was invited to come back to California and to assume my 

current position. 

Q. Was there a time when you had a role in San Bernardino, 

California? 

A. Yes.  I was the principal registrar of voters in San 

Bernardino County from 2002 to 2004. 

Q. And then was there also a time when you had some role in 

the Help America Vote Act? 

A. Yes.  Immediately after the 2000 presidential election, the 
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elections committee put together a task force to work with 

Congress, both the House and the Senate, to craft what the 

election reform would be as a result of that election.  

That reform, as everyone knows, is the Help America 

Vote Act, which was passed in 2002.  For a period of a year and 

a half, I traveled back and forth to DC every month, every 

other month, to work with Senate and House staff in crafting 

the language of the bill. 

Q. Crafting the language of the -- 

A. Of the Help America Vote Act, yes. 

Q. And let me ask you, focusing on Contra Costa County, can 

you describe the jurisdiction in terms of numbers of voters? 

A. Sure.  We're -- we are the ninth largest county in 

California.  We have over 600,000 registered voters. 

Q. And let's talk about how you deal with provisional ballots 

in Contra Costa, and specifically, ballots that are voted 

out-of-precinct.  

Do you count those ballots? 

A. Absolutely.  

Q. How do you do that?  Can you walk me through the process?  

A. Sure.  We don't have a specific check for whether or not 

the ballot was cast in the correct precinct or not.  Rather, as 

part of our adjudication process, we determine the voter's 

eligibility and what they would have been eligible to vote on.  

And if they are, indeed, registered and eligible to 
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vote, then we do a comparison of the contests that they voted 

on provisionally to the contests that they are eligible to vote 

on.  And then we transfer and count the votes for which they 

were eligible to vote. 

Q. And can you explain a little bit more about exactly -- 

well, first let me ask you, the first part of what you talked 

about, the determination of the voter's eligibility, is that 

something that you would have to do whether you counted the 

votes or not? 

A. Absolutely.  That's the fundamental or the first set of 

steps involved with any provisional ballot, is you have to 

determine whether or not the voter is actually a registered 

voter in your jurisdiction, whether or not they've previously 

voted at another polling place, or if they returned a 

vote-by-mail ballot.  

Then once you determine that they are eligible and 

haven't already voted, then you look at what they are eligible 

to vote on.  Whether or not you decide to count the ballot or 

not, you still have to go through all those steps. 

Q. And then at the point where you have determined or if 

you've determined that a particular voter is a registered 

eligible voter who hasn't voted before, what exactly do you do 

in order to count the ballot for the elections for which they 

are eligible? 

A. So under California law, we are required to partially count 
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ballots for contests that the voters are eligible to vote on.  

So we do a comparison between the ballot and the contests that 

they did vote on to what they're eligible to vote on.  

And then we transfer the eligible votes onto a 

machine-readable ballot, a duplicate ballot, to be run through 

the machine.  Very similar to how we handle ballots that have 

been destroyed or have been mis-marked or marked in a way that 

don't normally go through the machine.  So it's -- we just use 

our standard normal ballot duplication process to do that. 

Q. And when you refer to duplication, are you referring to 

that process of transferring from one ballot to the other? 

A. Correct.  So whenever we duplicate a ballot, for whatever 

reason, whether it's a provisional ballot or a damaged ballot, 

we have a process where we index, cross-reference an original 

ballot to a duplicated ballot.  Teams of two transfer the votes 

from the one ballot to the other.  It's verified and logged, 

and then they -- the duplicated ballot is run through the 

machines and counted.  

And at any point in time, we can go back and retrieve 

the original ballot if there's a question about how accurately 

the votes were transferred. 

Q. So there's a paper trail there to -- 

A. There's a paper trial and a cross-reference, right. 

Q. Now, can you give an estimate of about how much time that 

takes, that process takes of determining whether someone's 
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eligible and then counting the vote or duplicating the ballot 

so that you can count the vote? 

A. Well, it takes several minutes per voter to look them up in 

the system and to make that eligibility determination.  And 

whether you count the ballot or not, that's some time, that's 

an investment in time, that you have to make for processing a 

provisional. 

The part of the process where we then transfer the 

eligible votes onto another ballot, depending on the type of 

election and how much variance there is between what the voter 

was eligible to vote on and what they did vote on, it could 

take anywhere from a minute to three minutes per ballot. 

Q. And you in California, you like your referenda and 

initiatives, don't you?  

A. Yes, we do. 

Q. So do you have some ballots that are more than one, I guess 

you would call it a card or a page? 

A. Yes.  For example, this last election in 2016, our general 

election ballot consisted of three cards, three separate cards, 

with six ballot faces, so front and back.  

Typically, in a November or June election, we just 

have a two-card ballot, and our special elections are just a 

single-card ballot. 

Q. And that one to three minutes that you gave a minute ago, 

would that apply to a more complex election where you have 
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multiple questions?  Does that apply to that? 

A. Sure.  So in the case of last November where we had three 

cards, not every card needed to be duplicated or have votes 

transferred.  For example, the second card contained all the 

state measures, which were common to every ballot, to every 

voter.  So we didn't need to duplicate any of those cards. 

So we only duplicated the cards in which there is a 

variance between what the voter voted and what the voter was 

eligible to vote for.  Sometimes that was two cards.  Usually 

it was only one card. 

Q. And are there some instances where you have someone who 

voted in the wrong precinct but where you don't have to do any 

duplication whatsoever? 

A. Absolutely.  That happens quite often.  We don't look at 

the precinct itself.  We look at the ballot style or ballot 

type or group of contests.  And very often voters -- in fact, 

most voters who vote provisionally vote the correct ballot 

style, so there's no need to do any ballot duplication.  And 

that's whether or not they were in the correct or the assigned 

precinct or not. 

Q. And what sorts of security measures do you have to protect 

the integrity of ballots that you do have to duplicate?  

A. Well, like I said, we have our audit controls and inventory 

system.  And at any point in time, we can cross-reference a 

duplicated ballot back to its original.  Otherwise, the ballots 

Case 2:16-cv-01065-DLR   Document 380   Filed 10/06/17   Page 55 of 245  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1665 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SCOTT KONOPASEK - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

782

are stored and secured the same way as all the other ballots 

are stored.  

Q. And let me ask you, what about your time in Snohomish 

County in Washington state?  Did you count out-of-precinct 

ballots in Snohomish County? 

A. Yes, of course. 

Q. And it was a process -- 

A. The process was the same. 

Q. And what about in Utah, in Salt Lake City County?  Did you 

count the out-of-precinct ballots there? 

A. Yes.  Exactly the same requirements by statute and exactly 

the same procedures and practices. 

MR. SPIVA:  Thank you very much for your testimony, 

Mr. Konopasek.  Appreciate it.  

THE COURT:  Let's take our morning recess.  Come back 

at 15 minutes until 10:00. 

(Recess taken, 9:26 a.m. to 9:45 a.m.) 

THE COURT:  You may proceed. 

CROSS-EXAMINATION 

BY MR. AHLER: 

Q. Good morning, Mr. -- Konopasek?  

A. Yes. 

Q. Did I pronounce that correctly as well? 

A. You did.  Thank you. 

Q. Thanks.  

Case 2:16-cv-01065-DLR   Document 380   Filed 10/06/17   Page 56 of 245  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1666 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SCOTT KONOPASEK - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

783

We haven't met before.  I'm one of the attorneys for 

some of the defendants in this case, so I have a few additional 

questions for you.  

A. Sure. 

Q. First of all, I want to echo the gratitude of plaintiffs' 

counsel for staying an extra day in Arizona.  

When you were testifying about your experience as an 

elections administrator, I don't believe you mentioned any jobs 

in Arizona; is that right? 

A. That is correct. 

Q. So you've never worked for the Arizona Secretary of State's 

Office? 

A. Correct. 

Q. Never worked for any county government in Arizona? 

A. No, I haven't. 

Q. And you've never worked for any city or town government in 

Arizona? 

A. Correct. 

Q. I'd like to go over a little bit the voting procedures in 

Contra Costa.  

Contra Costa County has a vote-by-mail process? 

A. We do.  We are not a completely vote-by-mail county, but we 

do -- 65 percent of our voters have requested to be mailed a 

vote-by-mail ballot. 

Q. So that's an option available to voters -- 
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A. Yeah. 

Q. -- if they want to use that?  

And voters in Contra Costa County don't need an excuse 

to vote early by mail; right? 

A. Correct. 

Q. And I think you mentioned they can sign up for a permanent 

list where they receive the early ballot each election? 

A. Exactly. 

Q. And can they also request an early ballot on an 

election-by-election basis? 

A. Yes, they may. 

Q. And is it true that in Contra Costa, the early ballots are 

mailed about 29 days before Election Day? 

A. That's correct. 

Q. And voters in Contra Costa have different options on how 

they can return their early ballot? 

A. Correct. 

Q. Can they place it in any place that accepts outgoing mail? 

A. Yes. 

Q. Does Contra Costa provide secure drop boxes where early 

ballots can be placed? 

A. Yes, we do. 

Q. In Contra Costa, can a voter return the early ballot in 

person to any polling place in the county? 

A. Yes. 
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Q. But if a voter wants to return their early ballot, they 

cannot do it by email; right? 

A. Correct. 

Q. And is that because there are some security concerns about 

returning a ballot by email? 

A. Well, we need the actual physical medium of the ballot 

itself in order to count it, so there's no provision to email 

an attachment or something. 

Q. And California, the State of California, has a procedure 

for voters with medical emergencies to get a ballot and vote? 

A. On Election Day, yes. 

Q. And there's also a procedure in place for people that are 

in the hospital and want to vote? 

A. Correct.  Only on Election Day. 

Q. Thank you for that clarification.  

And so based on your extensive experience as an 

election administrator, does Contra Costa provide a wide 

variety of options to voters to help make it convenient to 

vote? 

A. Yes, we do. 

Q. Are you familiar with the redistricting process in 

California? 

A. Yes, I am. 

Q. And redistricting in California is not done by the 

legislature; right? 
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A. Not anymore. 

MR. SPIVA:  Objection, Your Honor.  This is outside 

the scope of direct, and so under Rule 611(b) is improper. 

MR. AHLER:  May I respond, Your Honor?  

THE COURT:  Yes, please. 

MR. AHLER:  The legal standard we're working under is 

the entirety of the circumstances under Section 2, as well as 

the Anderson verdict.  You have to look at the whole election 

system.  

MR. SPIVA:  I don't know what the redistricting 

process has to do with the out-of-precinct voting, Your Honor. 

THE COURT:  Yeah.  You're getting too far afield here.  

Sustained.  

BY MR. AHLER:

Q. And in your position with Contra Costa, are you generally 

familiar with the population of the county? 

A. Yes, I am. 

Q. And is it correct that the total population is 

approximately 1 million people? 

A. Yes. 

Q. Have you heard of Maricopa County? 

A. Yes, I have. 

Q. And you're aware that's the county you're in right now? 

A. Correct. 

Q. Do you know how the population of Maricopa County compares 
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to Contra Costa? 

A. It's at least three times as large. 

Q. And you mentioned that the -- I believe you said the total 

number of registered voters in Contra Costa -- 

THE COURT:  Let me interrupt.  

Which one's three times as large?  

THE WITNESS:  The population of Maricopa County is -- 

to my knowledge, is probably three times or more as large as 

the population in my county. 

THE COURT:  Okay.  All right.  Thank you.  

I'm sorry.  Go ahead.  

BY MR. AHLER:

Q. And you testified before about the approximate number of 

registered voters in Contra Costa? 

A. Correct. 

Q. And I believe you said it was about 600,000? 

A. True. 

Q. And do you know how that compares to Maricopa County? 

A. A fraction. 

Q. Do you have any knowledge concerning the approximate square 

miles in Contra Costa County? 

A. No, I don't. 

Q. Do you have any idea of how the geographic size of Contra 

Costa compares to Maricopa County? 

A. It's probably pretty comparable. 
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Q. You think the -- in terms of square miles, they're the 

same? 

A. It's probably pretty comparable.  I don't know that as a 

fact. 

Q. And the largest city in Contra Costa County in terms of 

population, is that Concord? 

A. Correct. 

Q. And Concord has approximately a population of about 125,000 

people? 

A. I'm not familiar with their exact population. 

Q. Is it in that neighborhood -- 

A. Yes. 

Q. -- to your understanding? 

A. Yes. 

Q. And do you know how that compares to the city of Phoenix? 

A. Again, only a fraction. 

Q. And would the same be true for Tucson as compared to 

Concord? 

A. Yes.  

I would point out that we're not an urban county.  We 

are a suburban county.  We have many cities, and our population 

is spread out among a number of small to medium-sized cities 

and towns. 

Q. And you testified earlier that this partial counting of 

out-of-precinct ballots is something that's required by 
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California law? 

A. Correct. 

Q. So that was a decision made by the California legislature? 

A. Correct.  I believe it's also implied by the Help America 

Vote Act as well. 

Q. Are you an attorney? 

A. No. 

Q. And California sometimes changes its Election Code? 

A. It does. 

Q. And as a county election official, do you have opportunity 

to sometimes provide input on proposed legislation? 

A. Yes.  I'm on the legislative committee for the County 

Elections Officials Association. 

Q. So you can provide input on bills you think are a good idea 

or not a good idea for elections? 

A. Correct. 

Q. And does the California Secretary of State also provide 

input on election bills that they think are a good idea or not? 

A. Yes. 

Q. And California has laws on the books that are intended to 

promote the security of the voting process? 

A. True. 

Q. And there's an ongoing need to make elections more secure; 

right? 

A. Always. 
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Q. Let's talk a little bit about the process you talked about 

for doing the partial counting of out-of-precinct ballots.  

First of all, in terms of numbers, let's talk about 

general elections.  About how many out-of-precinct ballots 

would Contra Costa County have in a given general election? 

A. That's not a number that we track.  I can give you numbers 

as to how many provisional ballots were cast and how many were 

counted.  But we don't track how many were cast in-precinct or 

out-of-precinct because it's not part of our criteria that we 

use for determining whether or not the ballot will be counted. 

Q. Okay.  And it wasn't entirely clear to me:  This 

transferring process where you duplicated over to another 

ballot, is that a manual process? 

A. Yes, it is. 

Q. And is it done by one person or is there another person 

watching over? 

A. It's done by a team of -- 

(Court reporter clarification.)

THE WITNESS:  A team of two people.

THE COURT:  Please let him finish his question before 

you begin your answer.  

BY MR. AHLER:

Q. And how many precincts are in Contra Costa County? 

A. 700. 

Q. And for your -- the elections administered by the county, 
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would that include races for cities within the county? 

A. Correct. 

Q. And does Contra Costa County do candidate rotation on the 

ballot? 

A. For certain offices. 

Q. For some but not all? 

A. Correct. 

Q. And as part of this counting process, it is partial, so 

there may be some races in which a voter's choice will not be 

counted; right? 

A. True. 

Q. Is that generally going to be the down-ballot races? 

A. No. 

Q. Well, will it often involve races for local candidates? 

A. Yes, but it's not limited to local candidates.  The very 

first office in terms of the hierarchy on the ballot in which 

voters have different eligibility is United States Congress.  

So that's the very -- that's the highest office where 

some votes may be not counted if they cast their ballot in the 

wrong congressional district race. 

Q. Maybe I can give an example and it will be a little more 

clear. 

You mentioned that city elections are included on the 

county ballot? 

A. Correct. 
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Q. So let's say a voter votes in the wrong city.  If they vote 

for a city official in the wrong city, that vote won't be 

counted; right? 

A. Correct. 

Q. And do you agree it's important to try to get people the 

correct ballot with all races in which they're eligible to 

vote? 

A. Absolutely. 

Q. And that's so their voice can be heard on local issues and 

local candidates? 

A. Yes.  However, the principal behind counting a partial 

ballot is not to disenfranchise voters from casting votes that 

they are eligible to vote if they happen to be voting a ballot 

that does not contain all of their assigned offices. 

Q. Okay.  But as a local county official, you can appreciate 

the importance of people voting on local issues? 

A. Absolutely. 

Q. And does Contra Costa County encourage people to vote in 

the right place? 

A. Yes, we do. 

Q. Do you try to educate voters on how to get to the right 

place? 

A. Absolutely. 

Q. And when voters call the Contra Costa Elections Division 

with questions, does the division do their best to help voters? 
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A. Right.  We have several ways that we inform voters.  First 

of all, we mail out to voters prior, about E minus 40, 40 days 

prior to the election, a personalized voter information 

pamphlet that tells them where their assigned polling place is.

We also have a very robust lookup on our website for 

voters to be able to find out where they vote, and as well as 

answering phones.  On Election Day, at the polls, poll workers 

are instructed to advise potential provisional voters to call 

our office before they cast the provisional ballot.  And in 

some cases, our poll workers have their own electronic devices 

that they can access our lookup tools online, and they are able 

to direct the voter to the correct location. 

Q. And I want to state a general proposition and see if, as an 

experienced county elections administrator, you agree with it.  

And the proposition is this:  Is that the state and 

county election officials can do their best to educate voters 

and try to help them navigate the voting process, but that 

there's also some responsibility on the individual voter to 

take the necessary steps to cast their ballot.  

A. I wouldn't use the term "responsibility."  I think there's 

an obligation for election officials to ensure that there are 

no obstacles or barriers to voters voting, voting the correct 

ballot or voting in a timely way that will ensure that all 

their votes count. 

Q. Well, if a voter wants to vote in Contra Costa County and 
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have their vote counted, they have to take certain steps to do 

that; right? 

A. Correct. 

Q. They got to get registered to vote? 

A. True. 

Q. And if they want to vote early, they need to take the 

necessary steps to get the early ballot --

A. True. 

Q. -- sent to them? 

A. The voter has an obligation to perform certain steps to 

make sure that their votes count. 

Q. If you could just answer the question.  

If the voters want to vote early, they need to take 

the necessary steps to request that an early ballot be sent to 

them? 

A. Correct. 

Q. And they need to take the necessary steps to return that 

ballot? 

A. True. 

Q. And, conversely, if a voter wants to vote in person, they 

need to take some steps to figure out what are the places to 

vote? 

A. Yes. 

Q. I want to ask you about two incidents from 2016 in 

Contra Costa County, and hopefully you remember them, but if 

Case 2:16-cv-01065-DLR   Document 380   Filed 10/06/17   Page 68 of 245  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1678 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SCOTT KONOPASEK - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

795

not, I'll try to refresh your recollection.  

Do you recall in connection with last year's primary 

election in California there was a dispute between 

Contra Costa County and the California state officials about 

the exchange of mail-in ballots? 

A. Yes. 

Q. And the issue was whether voters who wanted to exchange 

their mail-in ballot, whether they should be given a 

provisional ballot or a traditional ballot? 

A. Correct. 

Q. And just for clarification, the reason the voters wanted to 

exchange the ballot was that they were not registered with the 

party but they wanted to vote in the presidential primary 

election? 

A. In some cases. 

Q. And the policy of Contra Costa County was to give voters a 

provisional ballot? 

A. True. 

Q. And the reason for that is the county thought it was more 

secure? 

A. Correct. 

Q. And that that complied with California law? 

A. Our interpretation of the law, our county counsel's 

interpretation of the law, and the plain language of the law. 

Q. But the State officials from California took a different 
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position; right? 

A. That's true. 

Q. And they contended that California required a traditional 

ballot be provided to the voter? 

A. No, they could not. 

Q. I'm sorry?  

A. No, they cannot direct us to do that.  

Q. Oh, okay.  So the -- 

A. We made an accommodation last year to do what they asked us 

to do.  But that decision and that accommodation is currently 

under review after several meetings with the State about that 

process.  

And as a result of making that accommodation, I'll 

point out that we had 113 voters actually vote twice, 

exploiting that vulnerability in the State's interpretation of 

the statutes. 

Q. And how did -- explain that.  How did they exploit the 

vulnerability? 

A. They voted a regular ballot, and then they exchanged a 

previously received vote-by-mail ballot that they received 

because they changed their party affiliation after they had 

been mailed a ballot from another party. 

Q. So it would be -- would you characterize that as election 

fraud? 

A. Absolutely.
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THE COURT:  Do parties mail the ballots in California?  

THE WITNESS:  No, sir.  The counties mail the ballots 

based upon the parties -- the voter's party affiliation at that 

time.  The voter registration deadline follows, by two weeks, 

our requirement to mail out ballots.  So a voter has an 

opportunity to change their registration after they've been 

previously mailed a ballot. 

THE COURT:  Okay.  Thank you.  

BY MR. AHLER:

Q. And then the other incident I wanted to ask you about, do 

you recall in about March of 2016 going to a park in California 

to pick up a bag of about two dozen voter registration forms? 

MR. SPIVA:  Objection, Your Honor.  Again, we're way 

outside the scope of direct, which had to do with 

out-of-precinct votes, nothing to do with bags in parks. 

THE COURT:  Overruled.  

THE WITNESS:  Yes.  

BY MR. AHLER:

Q. And this bag of voter registration forms had been abandoned 

in the park? 

A. In California, proponents of an initiative or referendum 

hire signature gatherers to collect signatures on a petition.  

As part of that, they often ask voters to register to vote.  

The registrations in question belonged to one of those 

signature gatherers, and they were photocopies, not originals, 
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of the registration forms.  And they had inadvertently been 

left by that signature gatherer by the side of the road -- by 

the side of the trail.  And none of those registration forms -- 

none of those copies of registration forms pertained to any 

voter in Contra Costa County.  They were all from 

Sacramento County.

Q. Okay.  If I could explore that a little bit.  

This park, was this in Contra Costa County? 

A. Yes.

Q. It was near a BART station? 

A. It was the Iron Horse Trail that passes a BART station.  It 

was in the vicinity; 200 yards, 300 yards away. 

Q. Is that a highly trafficked area? 

A. By people walking and riding their bikes. 

Q. And so these were voter registration forms, so they did -- 

A. Copies.  They were copies of voter registration forms. 

Q. Okay.  So copies of voter registration forms, so they -- 

did they include confidential information about voters who had 

filled out those forms? 

A. They contained all their information required by the state 

law to register to vote. 

Q. Would you consider some of that information confidential? 

A. Not confidential, but certainly sensitive and private. 

Q. And you said the bag had been inadvertently left in the 

park.  It wasn't -- 
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A. As it turned out, it was -- the signature gatherer left the 

bag in Starbucks across the street from where it was found.  

How it got from Starbucks to across the street, I don't know. 

Q. Okay.  So this person was a signature gatherer for 

political campaigns? 

A. Yes.

Q. And as part of that work, she had been collecting some 

voter registration forms as well? 

A. Correct. 

Q. And I believe you mentioned that the forms were not for 

Contra Costa County? 

A. Correct. 

Q. Were they for Sacramento County? 

A. Yes. 

Q. Is that a neighboring county? 

A. Yes. 

Q. So they ended up in Contra Costa County?  

A. Right.  And we sent them on to Sacramento County. 

Q. So at some point, those forms had to cross the county line? 

A. Yeah. 

Q. Did this incident strike you as unnerving? 

A. It was uncomfortable, mostly because of the perception 

issues, not because there was actually a threat of any voter 

being disenfranchised. 

Q. What was the perception issues? 
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A. Well, the perception was that they were ballots, and that 

was the first story that went out, that a bag of ballots were 

found by the side of the trail.  And then the facts didn't 

sustain that perception, but that was part of the story line 

and part of the media coverage that eventually got cleared up. 

Q. And so did the perception relate to the security and 

integrity of the election process? 

A. Yes. 

Q. And in your opinion, did this incident serve as a reminder 

that when you involve third parties in the return of -- return 

and collection of election forms, the privacy of voter 

information is at risk? 

A. I would say so.  A voter has a choice whether or not they 

return a registration form directly to an election official or 

if they give it to a third party.  

Q. And do you believe that the choices marked by a voter on 

his ballot are private information? 

A. Yes.  Protected by law. 

MR. AHLER:  One moment, Your Honor. 

THE COURT:  Okay.  

BY MR. AHLER:

Q. Just two more questions.  

Does California have online voting registration? 

A. Yes, it does. 

Q. And when was that implemented? 
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A. 2012. 

MR. AHLER:  No further questions. 

THE COURT:  Okay.  Redirect. 

REDIRECT EXAMINATION

BY MR. SPIVA:

Q. Mr. Konopasek, you were asked some questions about the 

relative size of Maricopa County and Contra Costa.  

Do you recall that? 

A. Yes. 

Q. In California, as I understand it, all counties are 

required by state law to count out-of-precinct -- ballots cast 

out-of-precinct? 

A. Correct.  Even -- 

Q. LA County?

A. -- Los Angeles County, which is larger than Maricopa 

County. 

Q. By a considerable amount; right?  Okay.  

And you were asked about the commendable efforts that 

your county undertakes to educate voters about the proper place 

to vote.  

Despite your best efforts to educate voters, you still 

have some people who actually vote in the wrong precinct; is 

that true? 

A. Yes, that's true. 

Q. And in your view, should the penalty for that be 
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disenfranchisement? 

A. Absolutely not. 

MR. SPIVA:  Thank you very much, Mr. Konopasek.  I 

have no further questions. 

THE COURT:  Okay.  You're excused.  Thank you for 

coming.  Have a safe trip home. 

THE WITNESS:  Thank you.

(Witness excused.)

THE COURT:  All right.  Are we going to call the 

defense witness now?  

MS. KARLSON:  Yes, Your Honor. 

THE COURT:  Ma'am, come up here, please.  The clerk's 

going to swear you in. 

HELEN PURCELL, 

called as a witness herein by the Defendants, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed.

DIRECT EXAMINATION

BY MS. KARLSON:

Q. Good morning, Ms. Purcell.  Thank you for taking the time 

to testify today.  

Can you please state and spell your name for the 

record.  

A. Helen Purcell, H-e-l-e-n P-u-r-c-e-l-l. 

Q. Where do you live? 
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A. I live here in Phoenix. 

Q. Did you grow up here in Phoenix? 

A. No. 

Q. Where did you grow up? 

A. About seven or eight different states.  I was born in 

Kansas.  I've lived in Kansas, Nebraska, Iowa, Missouri, 

Oklahoma, New Mexico, Texas.  All over. 

Q. When did you get to Arizona? 

A. I came here in 1964. 

Q. And what brought you here? 

A. I came here, transferred here on a job. 

Q. And what was that job? 

A. I worked for a mortgage -- mortgage company. 

Q. What did you do for the mortgage company? 

A. I was assistant to the division manager. 

Q. Did that job require you to interact with the Maricopa 

County Recorder's Office in any way? 

A. Yes. 

Q. What did -- what were the nature of those interactions? 

A. Well, of course, anything that the mortgage company does in 

a closing of a loan and so forth, all those papers go to the 

county recorder's office. 

Q. At some point, did you run for elected office? 

A. Yes.  I ran for office in 1988. 

Q. And what office did you seek? 
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A. County recorder. 

Q. Why did you run for county recorder? 

A. Well, I have always felt that you need to have certain 

qualifications to do something.  I had worked with the 

recorder's office on the registration side for about five years 

as registration chairman for the Republican Party.  

And then in addition to that, my background in both 

the mortgage and title business for a number of years, I felt 

those two backgrounds that I had would certainly -- were 

qualifications to do the job that was necessary for recorder. 

Q. Okay.  And how long were you -- and I should clarify.  When 

you say "county recorder," we're referring to Maricopa County; 

correct? 

A. That's correct. 

Q. And how long were you Maricopa County Recorder? 

A. 28 years. 

Q. So from 1988 to 2016? 

A. That's correct. 

Q. Were you a registered Republican that entire time? 

A. Yes, I was.

Q. And you ran as a Republican candidate; is that correct?  

A. That's correct. 

Q. What were your duties as county recorder? 

A. Well, you oversee the office, the administration of both 

the recording of documents.  And when I went in in 1989, we 
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were doing about 2,500 recordings every day.  That grew to -- 

at some times during the peak times in Phoenix, grew to about 

10,000 documents a day.  

In addition to that, we handled all the voter 

registration.  And by agreement with the board of supervisors, 

I also administered the elections department. 

Q. What caused -- had it been done different previously -- or 

I should -- I'm sorry.  

Was the county recorder not always responsible for the 

elections department? 

A. Not always, no.  That's the statutory duty.  The operation 

of the elections department is the statutory duty of the board 

of supervisors and the clerk of the board. 

Q. And so how did it -- did the board of supervisors come to 

decide that you should be responsible as county recorder for 

the elections department? 

A. There was an agreement that was executed about two years 

before I took office that changed that in Maricopa County 

alone.  Later on, several other counties decided to do the same 

thing. 

Q. Did you run the recorder's office in a partisan manner? 

A. No. 

Q. Did you hire Democrats? 

A. Yes. 

Q. Did you hire Democrats for positions of authority? 
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A. Yes.  

Q. Was one of your employees Karen Osborne? 

A. Yes.  She was the director of elections at one time.  She 

came to our office in 1991 as the assistant elections director 

under Jim Shumway.  And when Jim retired, then I appointed her 

as elections director. 

Q. Do you know what her party affiliation was? 

A. She's a Democrat. 

Q. How long did she serve in the -- in -- how long did she 

serve as elections director? 

A. Well, she retired in December of 2016. 

Q. Did you and Karen always agree -- or Ms. Osborne always 

agree with -- on election-related decisions? 

A. We tried to compromise as much as possible in those areas 

that maybe we didn't agree, but we were pretty much the same 

thinking.  You'd look at it as an election, as we talked, as 

you mentioned, as nonpartisan, so you don't look at it from a 

partisan standpoint.  And I insisted that when people came to 

work for us, they not look at it that way. 

Q. But if she disagreed with a decision that you were 

considering, did she voice those concerns? 

A. Yes.  If there was some differences, yes.  We would talk 

them out. 

Q. Did she seem comfortable disagreeing with you? 

A. Yes. 
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Q. Did you sometimes adopt her course of action? 

A. Absolutely.  She'd been in the business a lot longer 

than I. 

Q. What did she do before becoming county elections director? 

A. She was the assistant secretary of state.  For a short 

period of time, she was acting secretary of state. 

Q. Was Ms. Osborne the only Democrat you hired? 

A. Oh, no.  There were a number of Democrats. 

Q. Did you run the recorder's office in a race-neutral manner? 

A. Yes. 

Q. Do you know who Rey Valenzuela is? 

A. Yes.  He was an assistant elections director when I was 

there.  He is now the election director. 

Q. Is Mr. Valenzuela Hispanic? 

A. Yes, he is. 

Q. If Mr. Valenzuela ever brought any concerns about any of 

the policies your office had implemented, would you have 

listened to him? 

A. Absolutely; as I would with any employee. 

Q. When it came to elections division interaction with voters, 

what was your philosophy? 

A. Well, you kind of go back to if you were a customer in a 

store.  These were our customers, if you will.  You want to 

make it as convenient as possible for people to be able to 

vote, because this is a major right and responsibility that 
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they have. 

Q. You said as convenient as possible.  Were there any 

limitations on that convenience? 

A. There are always going to be limitations.  For one thing, 

you have the state laws that you have to adhere to.  So you're 

always going to have a limitation of something you can't do, 

though you may want to. 

Q. Did you also have to adhere to federal laws as well? 

A. Yes. 

Q. Did you enact reforms consistent with the ambition of your 

office to make it convenient for voters? 

A. I believe that we did, yes. 

Q. Can you give an example? 

A. Oh, probably the main thing is the early voting, which it 

used to be when I first took office, you had to have a reason 

to be absent from your precinct on Election Day in order to 

vote by mail or vote early.  

We were successful, along with a lot of other people, 

in getting that removed so that you didn't have to have a 

reason to want to vote early.  

So we started early voting some time ago.  And we were 

kind of one of the first states in the country that made that a 

big thing that people could do.  So you could order an early 

ballot.  We'd moved forward from that and allowed people to be 

put on a Permanent Early Voting List so that whatever election 
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they were eligible for, they were automatically sent a ballot 

27 days prior to the election. 

Q. Did you serve in any other organizations during your time 

as county recorder? 

A. Yes.  I was on the board of directors of the National 

Association of Counties.  And because of that position, the 

president of the National Association of Counties, back in 

2003, I believe it was, after the passage of the Help America 

Vote Act, appointed me as one of the representatives from the 

National Association of Counties to the Election Assistance 

Commission board of advisers. 

Q. And that's the federal organization, the Election 

Assistance Commission, EAC? 

A. Yes.  That was created after the Help America Vote Act was 

passed in 2002. 

Q. As part of your work with the Arizona Counties Association, 

did you speak with other county recorders in Arizona? 

A. Yes.  We had regular meetings of the county recorder's 

association along with meeting with other elected officials at 

the county level. 

Q. And as part of your work with the National Association of 

Counties, did you meet with other county elections officials? 

A. Yes. 

Q. Did you have interactions with the Secretary of State 

during your time as county recorder? 
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A. Yes.  The Secretary of State is the official overseer of 

the elections. 

Q. Were you bound by instructions from the Secretary of 

State's Office? 

A. If they were given to us in accordance with state law, yes. 

Q. When you say "in accordance with state law," are you 

referring to the elections procedures manual? 

A. Yes. 

Q. But the secretary could not order you to count specific 

votes? 

A. No, not if it was not covered in the statute. 

Q. Could the secretary order you to open specific polling 

locations? 

A. No. 

Q. And if you had legal questions on election law, who would 

you consult? 

A. The county attorney's office. 

Q. If the secretary provided legal advice, would you be bound 

to follow that? 

A. No. 

Q. So you mentioned that you were county recorder from 1988 to 

2016.  

Has the population of Maricopa County changed over 

that time? 

A. Yes, quite a bit. 
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Q. Do you remember -- 

A. If you think about the number of even registered voters, we 

were in, you know, barely at times a million registered voters.  

And when I left in 2016, we had over 2 million registered 

voters. 

Q. And did the voting process itself change much over those 

decades? 

A. Everything changed because there was so many changes going 

on in technology.  So when I first went to work there, we were 

using punch cards.  And, of course, that was technology that 

changed and changed dramatically after the Help America Vote 

Act. 

Q. And do you recall the 2000 presidential election? 

A. Yes. 

Q. Do you recall the problems that they had in Florida? 

A. Yes. 

Q. Did Arizona have those same problems? 

A. No. 

Q. Why not? 

A. We had already changed to a scan voting system in 1996.  

After we had several problems in some of our elections with the 

punch card voting system, we changed to a scan voting system in 

1996. 

Q. And have other counties since then adopted the scan voting 

system? 
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A. Yes.  And under Help America Vote Act it was required by 

the federal government. 

Q. In 2016, how could a person in Maricopa County register to 

vote? 

A. You could go to any location that might have voter 

registrations like libraries or some of your state agencies.  

But the major way that people registered was online. 

Q. Could you also register at the Motor Vehicles Division? 

A. Yes. 

Q. Have there always been that many options? 

A. Not always, no.  We were one of the first states to have 

the online voter registration. 

Q. Do you recall when online voter registration was added? 

A. Not specifically. 

Q. Do you remember if it was before 2010? 

A. Yes. 

Q. Do you recall when the option to register to vote at the 

Motor Vehicles Division was implemented? 

A. Motor Voter, as I recall, started in the early '80s. 

Q. Do you know how many states -- do you know if all states 

have adopted online voter registration? 

A. No, they have not. 

Q. Do you know how many haven't? 

A. No, I don't.  I just read articles all the time where an 

additional state is being added, but I have no idea of the 
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number. 

Q. Did you support the online voter registration option? 

A. Absolutely. 

Q. Why? 

A. Because it makes it more convenient for people.  And in 

Arizona, we have the requirement that a person who registers to 

vote must also be -- prove citizenship.  And the online voter 

registration eliminated those people -- well, not eliminated, 

but it allowed people who were -- had already proved their 

citizenship to go ahead and register online. 

Q. So it made the process easier for voters? 

A. Yes. 

Q. Do you think it's easier -- 

A. Subsequently made it easier for us as well. 

Q. Fair enough.  

Do you think it's easier for a person to register 

today than when you first took office in 1988? 

A. Absolutely. 

Q. Why? 

A. Well, when I took office, you had to go before a deputy 

registrar.  There were still some places where you could pick 

up a registration form, but the majority of it was done with 

deputy registrars. 

Q. Arizona allows voters to vote early; is that correct?  

A. Yes. 
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Q. When is the first day a voter can vote early in Arizona? 

A. 27 days before an election. 

Q. When is the last day a voter can vote early in Arizona? 

A. The Friday before the election. 

Q. What methods can a voter use to return an early ballot? 

A. They can return it in the mail.  They can return it in 

person to either -- any one of the early voting sites 

throughout the county.  They can return it to a polling place 

on Election Day -- to any polling place on Election Day. 

Q. Any polling place in the county? 

A. That's correct. 

Q. Does it cost anything for a voter to return an early ballot 

by mail? 

A. No.  In Maricopa County, the return postage is paid for. 

Q. But if someone wants to return an early ballot by mail, 

they have to mail it at some point before the election? 

A. We usually say at least the Wednesday before, if the 

election would be the following Tuesday, is about the latest 

that you should put it in the mail to make sure that the county 

recorder's office receives it by 7:00 o'clock on Election Day. 

Q. Do you take any steps to notify voters that it needs to be 

received by 7:00 p.m. on Election Day? 

A. In addition to being in the information that they receive 

when they get the early ballot, there's -- it's also on our 

website.  We advertise it on radio and television.  We do as 
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much -- and in the 2016 election, we did an awful lot with 

social media. 

Q. If a voter drops off their early ballot at a polling place, 

do they have to wait in line to do that? 

A. No. 

Q. How does a voter request an early ballot? 

A. They can do it by mail, over the phone.  If they are not a 

first-time requester, they can do it over the phone.  

Otherwise, we need a signature. 

Q. Can they request it online as well? 

A. Yes. 

Q. And you already said that Arizona -- in Arizona, you don't 

need a reason to request an early ballot.  

Is this called "no-excuse early voting"? 

A. Yes. 

Q. Do you recall when the law allowing no-excuse early voting 

changed in Arizona? 

A. I don't. 

Q. Do you know if all states allow no-excuse early voting? 

A. I don't believe they do. 

Q. But you don't know how many states? 

A. No, I don't. 

Q. Arizona, you've testified, has something called the 

Permanent Early Voter List.  

A. Yeah. 
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Q. Can you describe that for us? 

A. Somebody can allow -- if they are -- allow themselves to be 

put on that list if they don't want to have to let us know each 

time they want to request a ballot for a particular election.  

And when we -- when we discovered that we had a lot of 

complaints from people saying, you know, "I'd like an early 

ballot, but I hate to have to call you or make some other 

approach in order to get that for each election," that's when 

we went to the legislature and got the law changed that they 

could be put on this Permanent Early Voting List. 

Q. So it was a direct result -- as a direct result of 

receiving constituent complaints? 

A. Yes. 

Q. And you said "we" went down to the legislature.  Who went 

down to the legislature to change the law? 

A. The state recorder's association works with the Arizona 

Association of Counties, who is our official lobbyist at the 

legislature. 

Q. But did you have a role in changing the law? 

A. Yeah. 

Q. What was your role? 

A. Well, we were asked to testify at the various hearings 

before the law was passed. 

Q. And did you testify? 

A. Yes. 
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Q. Did you testify in support of -- I'm going to call it 

"PEVL."  

Do you recognize PEVL as the Permanent -- 

A. Yes, I do.  

Q. As the Permanent --

A. That's what I call it too.

Q. Why did you support PEVL?  

A. There, again, I think it's because of the feedback that we 

had gotten from voters who were sometimes distressed because 

they had to contact us.  Sometimes they didn't realize that 

they had to, so they were -- had not done anything about 

getting the next ballot for the next election, and possibly 

worked up to the fact that they couldn't vote because they 

waited too long. 

Q. And PEVL is an opt-in program?  You have to affirmatively 

say, "I want to be a part of PEVL"? 

A. Yes.  Yes.  We require signature for that. 

Q. Is there a way -- 

A. You can do that on the voter registration form if that's 

what you want to do. 

Q. Is there a way for a voter to opt out of PEVL and vote in 

person? 

A. There, again, they would have to advise us in writing that 

they wanted to do that. 

Q. Okay.  
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MS. KARLSON:  Can you pull up Exhibit 73, please?  73.  

Can you go to page 17?  

This exhibit, by the way, was stipulated to and is 

already in evidence.

BY MS. KARLSON:

Q. Ms. Purcell, do you recognize the mailer that you see here? 

A. Yes. 

Q. Can you describe what this mailer is? 

A. Well, it -- you can update your permanent early voting 

status if that's what you care to do.  That gives you various 

information, which box to mark.  

Q. And is this sent out to every voter in Maricopa County? 

A. The permanent early voting?  I don't know that it's sent 

out to every voter.  

Q. Who is it -- who is it sent out to? 

A. Well, if somebody is requesting that they want to be put on 

the Permanent Early Voting List. 

Q. Is it also sent out to voters who are already on the 

Permanent Early Voting List? 

A. At the time that they receive their early ballot, there is 

the option for them to opt out if that's what they care to do. 

Q. And this is in English and Spanish; right? 

A. That's correct. 

Q. Is there an option for additional languages? 

A. For additional languages?  
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Q. For different languages than just English or Spanish?  

A. We are required to have some Native American languages in 

certain areas; other than that, the only languages that we are 

required to have is just English and Spanish. 

Q. But you do see an option? 

A. For the Tohono O'odham.  

Q. Correct.  Does this mailer provide any instruction to the 

voter about -- 

MS. KARLSON:  Actually, can you go to page 18, please?  

BY MS. KARLSON:

Q. Does this mailer provide any instruction to the voter about 

what PEVL is? 

A. Yes.  This is your 90-day notice, and it asks -- it gives 

you the information in both English and Spanish.  And it says 

if the information is correct, that you don't need to do 

anything with the mailer.  But if you want to change something 

in your status, then you need to return it to the recorder's 

office. 

Q. Are similar notices provided to voters by the other 

counties? 

A. Yes. 

Q. Are you aware that the legislature passed -- 

MS. KARLSON:  We're done with this exhibit.

BY MS. KARLSON:

Q. Are you aware that the legislature passed a law in 2016 
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that regulated the return of early ballots? 

A. Yes. 

Q. And it's -- 

A. I think I know what you're referring to. 

Q. That law was 2023, HB 2023; is that correct?  

A. Uh-huh, yes. 

Q. Did the Association of County Recorders take a position on 

that bill? 

A. No. 

Q. Why not? 

A. There was no need to.  It did not involve the county 

recorder's office at all. 

Q. In addition to early ballots, do election officials send 

any other election-related mail to voters? 

A. For those people who are not on the Permanent Early Voting 

List, they will receive a sample ballot, any household.  So 

that household could include someone who was on the Permanent 

Early Voting List, but someone in the household was not, so 

they'll receive a sample ballot. 

Q. What's in the sample ballot? 

A. Sample ballot is virtually what it says:  It's a sample of 

what you will be seeing at the polling place when you go there.  

It also gives you the location of the polling place for your 

particular precinct.  

Q. Are official election materials forwardable if the voter 
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has moved? 

A. No. 

Q. Why not? 

A. That's just a requirement and law that when those things 

are returned to us and we can establish that that person has 

moved, either they live in another precinct or possibly they've 

completely moved out of the state. 

Q. So it's important for -- to maintain proper lists that the 

mail is not forwardable? 

A. It's very important for the voter registration updates. 

Q. Have you heard proposal -- or during your time as county 

recorder, did you hear of any proposals to change the deadline 

to accept and count mail-in ballots that were postmarked by 

7:00 p.m. on Election Day rather than returned? 

A. There was never a piece of legislation.  It was talked 

about from time to time, but there was never a piece of 

legislation offered that I'm aware of. 

Q. Had that been a successful -- or had a change in law 

occurred that would require the county to count mail-in ballots 

that were postmarked by Election Day, would there be any 

administrative problems with this? 

A. Well, there certainly could be when you receive those 

ballots.  But also, we noticed on a number of ballots that 

the -- there wasn't a cancellation to determine when that date 

was.  So you didn't know when it was received at the post 
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office.  You might get that early ballot back and it didn't 

have any designation on it. 

Q. Is polling place drop-off of early ballots on Election Day 

increasing? 

A. Yes. 

Q. And that trend has continued, to your knowledge, from 2010 

to 2016? 

A. Yes. 

Q. Do you recall how many early ballots were dropped off on 

Election Day in 2016? 

A. I recall that it was somewhere in the neighborhood of a 

hundred thousand. 

Q. Do you recall if there are different ballot return rates 

depending on how a voter signed up for PEVL? 

A. I'm sorry.  I don't understand. 

Q. Okay.  If a voter is signed up for PEVL, sometimes those 

ballots go to the voter but are not voted and returned to the 

county; right? 

A. Yes. 

Q. And does that number of unvoted, unreturned ballots change 

based on how the voter signed up for PEVL?  

For instance, if a voter signed up for PEVL through a 

voter registration form, you might have one return rate; 

whereas, if a voter signed up for PEVL by writing to the 

county, you might have a different return rate? 
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A. I'm not aware one way or the other. 

Q. Okay.  In your time as recorder, did you help select 

polling places in Maricopa County? 

A. No.  That was done by staff. 

Q. Did you ever provide input on polling place selection? 

A. I always do that, because I have -- you know, when I'm out 

talking to the public and so forth, you're going to hear things 

from people either complaining about a polling place or 

suggesting a polling place.  So I took that back to the -- our 

group that did that. 

Q. And after your -- after your staff selects the polling 

place, does anyone have to approve that list of polling places? 

A. Yes.  The board of supervisors approves all the polling 

places. 

Q. And prior to 2014, did those lists also have to be approved 

by anyone else? 

A. If you're talking about the Department of Justice, yes, 

under Section 5 of the Voting Rights Act, yes. 

Q. So in 2012, the polling places were precleared by the 

Department of Justice? 

A. That's correct. 

Q. Do the supervisors -- the county board of supervisors, do 

they generally know their districts? 

A. We hope so. 

Q. Can they raise concerns if they believe there are problems 
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with polling place selection in their district? 

A. Oh, yes.  Yes. 

Q. Have they raised concerns before? 

A. Yes.  Both concerns and suggestions.  Because, there again, 

they do know their district better than what we do sitting in 

our offices.  So if there's someplace that they see could 

probably be a very good polling place, they would let us know 

that. 

Q. And did you guys listen and incorporate their feedback? 

A. Yes.  And each one of those polling places has to be 

inspected to make sure it meets all the criteria for a good 

polling place. 

Q. And what are the criteria? 

A. Well, you have to have sufficient room to hold the election 

in the first place, to hold your equipment.  You have to have 

good access to that polling place.  You have to have -- try to 

have convenient parking.  And one of the main things is it has 

to be handicapped accessible. 

Q. And someone from your staff personally inspected all of 

those items to make sure that the polling place met with those 

criteria? 

A. Yes. 

Q. If you hear about the perfect -- or in your position as 

county recorder, if you heard about a perfect polling place 

location but the property owner did not want to let you use it 
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for a polling place, were you able to use it? 

A. No. 

Q. So sometimes you couldn't get the polling places that you 

might have wanted? 

A. That's correct.  Or from election to election.  For some 

reason, the owner of the property may not want you there again.  

And that was usually our reason for changing.  We would have 

preferred to keep all the polling places exactly the same from 

election to election.  It didn't happen. 

Q. And did you -- but did you try to keep them the same from 

election -- 

A. Absolutely.  Unless there was an issue with one of the 

polling places, yes, we would try. 

Q. And so when you say "unless there was an issue," are you 

saying that if there was a problem that became identified 

during an election, that next time you would try to get a 

better place? 

A. That's correct. 

Q. Does the county board of supervisors have a public meeting 

when they approve or don't approve polling place locations? 

A. Yes.  It's always done at a board of supervisors meeting. 

Q. And does the public have an opportunity to comment at those 

meetings? 

A. Yes. 

Q. Do you recall if polling places changed much from 2012 to 
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2014? 

A. Probably not a great deal. 

Q. And do you recall -- 

A. Our precincts are still the same, so there again, we tried 

to keep polling places the same if we possibly could. 

Q. And do you recall if polling places changed much between 

2014 and 2016? 

A. No, not for the primary and general elections. 

Q. Did you also get input from the public on polling place 

selection? 

A. Yes. 

Q. How did you select -- 

A. The public is always welcome to make any suggestions to us, 

and usually they did. 

Q. How did you solicit this input? 

A. Well, as I said, we had things on our website that gave the 

polling places.  But we also encouraged people when I was out 

speaking or anybody else in our office, that if they had any 

input, that certainly bring that to us. 

Q. And so that's just input from individuals, but did you also 

get input from organizations on polling place selection? 

A. Yes.  We had what we called a community network that met 

once a month.  And those were a number of groups of both city 

clerks, the various party organizations, any groups.  We had a 

number of Hispanic groups that we -- that were in the community 
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network, the League of Women Voters.  And those people met once 

a month and discussed all the aspects of an election. 

Q. And so these groups were actively involved in selecting 

polling places; is that correct?  

A. That along with many other things. 

Q. What would you do -- or when was the community network 

implemented? 

A. This was started as a result of the Help America Vote Act, 

so I would say 2002 to '3. 

Q. And was that -- was it continuous from 2002 to when you 

left office? 

A. Yes. 

Q. What would you do if you heard about a group of people who 

consistently had difficulty getting to the polls? 

A. Well, we tried to make every effort that we could, first to 

establish what the difficulty was, and make every effort that 

we could to try and solve that. 

Q. Did you seek out locations where special election boards 

might help a large group of people? 

A. Yes.  Yeah, there were -- from time to time we would get 

calls from citizens who were not able to get to a polling 

place, who had some kind of a medical issue or something.  We 

tried to send out our special election boards in order to take 

care of that.  Or if we knew of a retirement home that had some 

issues with people not being able to get to their polling 
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place, we would try to see if we could set up a time to take 

care of that issue with our special election boards. 

Q. When it comes to polling place selection, in addition to 

making sure that it meets ADA and parking requirements, did you 

look at whether or not it was accessible to people who didn't 

have vehicles? 

A. Yes.  In setting up the original polling place -- or the 

original precincts, our GIS department would look at 

transportation in that area. 

Q. And so the precincting was designed to accommodate public 

transportation? 

A. Yes. 

Q. How can a voter find out what their polling -- what polling 

place they should vote in? 

A. There again, they can go online and check that out.  Just 

by putting their address in, it would give them their polling 

place, it would give them a sample ballot of what was going to 

be on their ballot in that polling place.  

They could call our call center, which was staffed all 

the time, but then at election time they ramped that up, 

their -- the people at the call center, in order to answer 

those questions. 

Q. Did you do any outreach to voters to let them know about 

these resources? 

A. Yes.  We did the PSAs as much as we could.  We did 
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advertising.  We cooperated with the Citizens Clean Election 

Commission, who helped us in some ways with their budgeting for 

advertising and so forth to try to get the information out as 

much as possible. 

Q. And you mentioned that voters could go to the county 

website to find their polling location.  Does the Secretary of 

State have similar online resources? 

A. Yes, they do. 

Q. Do other nongovernmental groups in Arizona, that you know 

of, also have websites available for citizens to find their 

polling place? 

A. I'm sure the parties and a number of groups out there 

probably have that ability. 

Q. Do you know if any of those groups link to the county or 

state voter register -- or website to help voters find their 

polling place? 

A. I know that the parties do.  I'm not aware of other groups 

that might. 

Q. Do voters also receive information in the mail from the 

Secretary of State about how to find their polling place? 

A. It's my understanding they do, yes.  Because they receive a 

publicity pamphlet. 

MS. KARLSON:  Okay.  Can you pull up Exhibit 443, 

page -- yeah, first page.
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BY MS. KARLSON:  

Q. Do you recognize this document? 

A. Yes. 

Q. And is this the publicity pamphlet that was sent out in 

2016? 

A. That's correct.

MS. KARLSON:  Can you go to page 5, please.  Can you 

call out "Online Voter Services."

BY MS. KARLSON:

Q. And, in fact, this publicity pamphlet include information 

about where voters could go to check their registration status, 

polling location, provisional ballot status, and early ballot 

status; is that correct?  

A. That's correct. 

Q. Is this consistent with information that was in earlier -- 

in previous publicity pamphlets? 

A. Yes. 

MS. KARLSON:  Can you go to page 10.  And call out 

"Provisional Ballots."

BY MS. KARLSON:

Q. You can take time to review this section, but does this 

section give voters information about how to check on the 

status of their provisional ballot? 

A. Yes.  And it tells them what criteria is used to see if 

that ballot has been verified. 

Case 2:16-cv-01065-DLR   Document 380   Filed 10/06/17   Page 104 of 245  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1714 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HELEN PURCELL - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

831

Q. Do you recall if there were similar notices to this in 

prior publicity pamphlets? 

A. I would assume that there were.  I can't definitely say 

that. 

Q. Was the publicity pamphlet offered in languages other than 

English, if you know? 

A. Yes.  It's also in Spanish. 

Q. Do you know who the publicity pamphlet was sent to? 

A. These were sent, I believe, to all households. 

Q. All households with a registered voter? 

A. Yes. 

Q. And it was by mail, so someone wouldn't need internet 

access to receive this? 

A. That's correct, yes.  

And we had copies of it available, of course, in our 

offices and at the polling places. 

Q. Do you believe that it's easier for a person to find their 

polling place now than it was when you took office in 1988? 

A. Oh, yes.  Yes. 

Q. Why? 

A. Well, just technology, it has done so many things for us in 

the intervening years that allows us to better inform the 

voters. 

Q. Did polling places on Native American reservations in 

Maricopa County have different concerns than polling places in 
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Maricopa County as a whole? 

A. Well, your Indian reservations are kind of in the outlying 

areas of the county, just as they are in other parts of the 

state, and some of them are rather difficult to get to.  

The one that we deal with in the southern part of the 

county is about three hours' drive from downtown Phoenix.  So 

we always send out a group of people the day before the 

election in order to set up for that election and -- as part of 

our staff, and then they also -- or the elections board on 

Election Day. 

Q. Were there also potential language barriers that face the 

Native American voters that didn't face, you know, most of the 

other voters in Maricopa County? 

A. Yes.  Your Native American languages are not written 

languages in most cases.  So those are -- we have to make 

audiotapes of the ballots for the Native Americans, and those 

have to be in all the chapter houses.  So that's -- that's 

quite a good deal of trying to get people in from those 

communities to do that translation for us and then to have 

those available at the chapter houses. 

Q. Did polling places in minority-majority areas also have 

unique issues that might not have been present in polling 

places in the rest of Maricopa County? 

A. Well, we like to -- we staffed the polling places with as 

many bilingual poll workers as we possibly could in those areas 
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where -- where there was a significant number of people with -- 

going through our surname analysis that we would analyze that 

those areas were areas that had a number of Hispanic voters so 

that we could try to get as many bilingual poll workers as we 

possibly could.  

And we had separate training for those poll workers. 

Q. So you provided -- did you provide additional resources to 

Native American and minority-majority polling places that you 

didn't provide in other areas of Maricopa County? 

A. That's correct. 

Q. Did that change after Maricopa County was no longer under 

preclearance? 

A. No. 

Q. Did any of -- 

A. No, we used the same criteria going forward after the -- we 

were no longer subject to submit our materials to the Justice 

Department.  We still did the same things that we had done in 

the past. 

Q. Did you ever select polling places to try to suppress 

votes? 

A. No. 

Q. Did you ever select polling places to try to suppress 

minority voters? 

A. No. 

Q. Did any of your recommended changes as county recorder, 
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were any of those intended to suppress minority voters? 

A. No. 

Q. Are election officials concerned about ballot security? 

A. Of course. 

Q. Why? 

A. Well, that's the foundation of our country, is our ballots 

and whether or not those -- anything is tampered with or 

there's any fraud involved or anything like that.  We would, of 

course, be concerned. 

Q. And are voters concerned about fair elections? 

A. Oh, I'm sure they are.  They should be. 

Q. How do you know this? 

A. We -- we hear it all the time from everybody, but, yes, it 

is something that voters are concerned that something's 

happened to their vote or not.  They want to know -- make sure 

that when they cast their ballot, that that ballot is counted 

as it should be. 

Q. And in your experience, is this a bipartisan concern? 

A. Oh, yes. 

Q. Does the county follow any procedures to ensure ballot 

security? 

A. Well, there are a number of procedures.  Just take, for 

instance, your early ballots.  Those are -- when they come in, 

they are signed by the voter, and that signature has to be 

checked back with the -- both the original voter registration 

Case 2:16-cv-01065-DLR   Document 380   Filed 10/06/17   Page 108 of 245  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1718 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HELEN PURCELL - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

835

of that voter and any other signatures that we might have in 

the intervening time that would help us identify and make sure 

that that is that voter. 

Q. And why do you compare not only their voter registration 

signature but other signatures you may have obtained from other 

sources? 

A. Your signature over time changes, so we want to make sure 

that we have some consistency in that.  There may be small 

changes, or we may see some kind of a drastic change where 

somebody possibly has had a stroke or has injured a limb, that 

they couldn't write properly.  There's any number of reasons, 

but you will see a signature change over the years.  And we 

sent our people to a class every other year to help them 

identify those signatures. 

Q. And you tried to -- or you did that to try to count more 

ballots, not reject more ballots? 

A. No.  It was to try to count more ballots.  You wanted to 

make sure that that voter is the one that signed that envelope. 

Q. And if you determined that the signature didn't match, what 

did you do? 

A. Well, we had a couple of things that we could do.  We 

tried -- if it was far enough ahead of the election, we tried 

to contact the voter by mail.  If not, then we would attempt to 

contact them by phone to make sure that there was an issue 

there or not.  

Case 2:16-cv-01065-DLR   Document 380   Filed 10/06/17   Page 109 of 245  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1719 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HELEN PURCELL - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

836

Q. And if a voter said, "I signed the ballot," what would you 

do? 

A. We would count it.  If they identified to us that that was 

their ballot and they had, in fact, cast that ballot. 

Q. With mail-in ballots, is there a chain of custody between 

the time the ballot leaves -- would leave the county recorder's 

office and the time it returned to the county recorder's 

office? 

A. A chain of custody in that we mail it to the voter, the 

voter has that ballot, and they either mail it or bring it back 

to us, but they are in -- 

Q. But when the voter -- 

A. They are in possession of that ballot at that time. 

Q. Are there any additional security measures the county takes 

regarding ballot security that might not be followed by voters? 

A. I'm not sure what -- 

Q. For example, does the county maintain a chain of custody 

for ballots? 

A. When they're in our possession?  

Q. Correct.  

A. Yes. 

Q. Do you think that the average early voter maintains a chain 

of custody over their ballot? 

A. I have no idea. 

Q. Do you recall a concern about ballot collectors that Rey 
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Valenzuela shared with you? 

A. Yes. 

Q. Can you describe those events?  

MR. KAUL:  Objection.  Hearsay.  

MS. KARLSON:  May I respond?  

THE COURT:  It's not being offered for the truth, I 

don't think.  I think it's just for her, what she understood 

the concern was, so overruled.

BY MS. KARLSON:

Q. Can you please share that story? 

A. He told us about an individual who came to his home asking 

to pick up his early ballot.  At the time, he had, I guess, 

just gotten back from the office, so he still had his county 

shirt on with identification of Recorder Elections Department.  

And the gentleman indicated that he was with the elections 

department.  Rey said, "Don't think so."  But when he started 

questioning the gentleman, then he left the premises. 

Q. Does Arizona law require the county to use precinct-only 

polling places? 

A. Yes. 

Q. There's -- do you recall a law in 2011 that allows counties 

to select whether they use vote centers or precinct-based 

polling places? 

A. That's correct, yes. 

Q. Has Maricopa County used vote centers? 
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A. No.  Well, yes, in some instances.  We used them at the 

2016 presidential preference election.  We used them way back 

in the beginning when we first started doing the presidential 

preference election; but those were the only times. 

Q. Why doesn't Maricopa County use vote centers, usually? 

A. The equipment that we had while I was at the county 

recorder's office did not allow us to tabulate from various 

precincts.  It only allowed us to tabulate for one precinct 

with our Insight machines.  So we were not capable of doing the 

vote centers.  

And the only reason that we did it in the presidential 

preference election was that was one office.  We only really 

had to -- you had your various parties, and then you had 

tabulation by congressional districts, so it was -- we were 

able to program that into those machines. 

Q. Did you also use vote centers for the special election in 

2016? 

A. Yes.  Yep. 

Q. And why were you able to use vote centers? 

A. There again, that was one issue.  Just one thing on the 

ballot. 

Q. Can vote centers cause long lines? 

A. Well, I guess they could, depending on the -- you know, how 

many people go to a particular vote center, it could. 

Q. And you had an experience with long lines in the -- I will 
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call it the PPE, the presidential preference election -- 

A. Yes. 

Q. -- in 2016?  

And you were using vote centers at that time? 

A. Yes. 

Q. At some point on election night during the PPE, you gave -- 

did you give an interview with a media outlet? 

A. Gave several of them. 

Q. Do you recall what you said during those interviews? 

A. If you're talking about the remark that I wish I could 

unsay?  Yes.  I said that -- they asked what reason for the 

long lines, and I said, "Possibly it was the voters in line."  

I wish I had said that differently.  It was -- somewhat in 

my -- the back of my mind, it was voters who were not qualified 

to vote in that election.  

Q. And what do you mean by voters who weren't qualified to 

vote in that election? 

A. In the presidential preference election, you only have the 

parties, and the Independents are not allowed to vote in that 

election.  So, therefore, a third of the voter registration 

file in Maricopa County was not eligible to vote in that 

election. 

Q. Were people -- were people encouraging Independents to go 

vote in the PPE? 

A. That was our understanding of what we heard. 
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Q. Do you remember how many hours you had worked that night 

when you gave that interview? 

A. Well, normally on Election Day, I usually get up about 

4:00 o'clock.  So this was, as I recall, well after midnight; 

but that was not unusual for an Election Day. 

Q. Did you actually blame the voters for trying to vote? 

A. I would guess the comment I made led that -- led people to 

believe that.  That's certainly not -- was not my intention.  I 

would never blame a voter for trying to vote.  That's their 

right, and I had always hoped that I would be able to assist 

them. 

Q. Were you frustrated with the long lines? 

A. Absolutely. 

Q. Were there -- 

A. I've never seen that in my career, so yes, I was. 

Q. I'm sorry.  You hadn't? 

A. I had never seen that in my career.  We had lines before.  

You're going to have lines at any election, but not anything 

like what we saw in that election. 

Q. So the previous elections had run smoothly? 

A. Yes. 

Q. And did subsequent elections have those long lines? 

A. No. 

Q. Did you apologize and take responsibility for that 

statement? 
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A. Yes. 

Q. And did you apologize and take responsibility for the long 

lines? 

A. Yes. 

Q. Did you take any steps to change -- to change anything to 

ameliorate the long lines? 

A. At the next election, which was the special May election, 

we, of course, increased the number of polling places that we 

had -- that we were going to have for that election, which was 

also an election which used vote centers.  

And then at our regular election, which we tried to 

point out, the primary general election, we still had 724 

precincts, and each of those precincts had to have a polling 

place either within the precinct or in an adjacent precinct. 

Q. Is it more difficult to distribute resources when using 

vote centers?  And when I say "resources," I mean personnel as 

well as machines and other supplies.  

A. Well, you don't have a specific number that you can grab 

onto as to how many people will come to that location, because 

you don't know.  If you're allowing anybody to vote anyplace, 

you don't know how many people are going to do that.  

It's traditional that most people vote close to their 

homes, but a lot of them vote close to where they work.  So you 

really don't know that.  It's an unknown number, unlike a 

precinct-bound election. 
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Q. So you could have a vote center in a major business center 

that doesn't have a lot of residences that has actually really 

high turnout? 

A. Yes.  Yeah. 

Q. And it would be hard for the county to know if that was 

going to happen? 

A. That's correct.  Or just the opposite.  You put something 

close to a residential area and think you're not going to have 

as much activity there, and you have more.  But you don't know 

that. 

Q. Do you know if other counties have had difficulties 

assigning resources when they've used vote centers? 

A. I'm sure there are.  I don't know that in specific, but... 

Q. Do you recall an instance in Cochise County in 2016? 

A. I recall I heard something about that.  I don't remember 

what the particulars were. 

Q. Are Maricopa County ballots long? 

A. Yes. 

Q. Can you describe the typical Maricopa County ballot? 

A. Well, for your general election, you have all of your 

offices that are up in the various areas, you have all of your 

state propositions, you have all of your judges, and then 

cities and towns, other jurisdictions are on there, special 

districts. 

Q. And different groups of candidates are on different ballots 
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for different jurisdictions?  I think that's what you basically 

just said? 

A. Right.  That's correct.  

Q. Are the -- and the different ballots are called ballot 

styles? 

A. That's correct. 

Q. For the last ten years, approximately how many ballot 

styles were there in Maricopa County for the general election? 

A. We had 4,000 for our general election, at least.  Maybe 

even more. 

Q. And how many ballot styles were on there for the 

Maricopa County primary election? 

A. You're going to have more at the primary because you 

have -- the precinct committeemen are on the ballot, and that 

is reason to have more ballot styles.  You could have up to 

7,000 ballot styles. 

MS. KARLSON:  Your Honor, I'd like to use the easel to 

display two demonstrative exhibits that have been stipulated. 

THE COURT:  Okay.  

MS. KARLSON:  536 and 537.  

I have my trusty second easel.

BY MS. KARLSON:  

Q. Ms. Purcell, do you recognize those two maps?  

A. Yes. 

Q. And do you recognize them to be the legislative districts 
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and the congressional districts for the State of Arizona? 

A. After the -- after the census of 2010, yes. 

Q. So those have been in place for the last seven -- or five 

years, I guess? 

A. Yes. 

Q. And so these districts are required to be drawn under state 

and federal law; is that -- 

A. That's correct, yes. 

Q. And how do they determine the district lines? 

A. The districts in Arizona are drawn by the Independent 

Redistricting Commission.  And they -- they give us the lines 

after they're finished with them. 

They, during the process, ask us for input, 

particularly since Maricopa is about 60 percent of the state.  

And normally 20 legislative districts are within the county, 

and could be three-fourths to 80 percent of the congressional 

districts are located within Maricopa County. 

Q. And you said 20 of the legislative districts are in 

Maricopa County.  How many legislative districts are there 

total? 

A. I believe it's all a part of eight of the nine 

congressional districts. 

Q. And -- 

A. Legislative -- 

Q. Legislative -- 

Case 2:16-cv-01065-DLR   Document 380   Filed 10/06/17   Page 118 of 245  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1728 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HELEN PURCELL - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

845

A. Legislative, 20 out of 30. 

Q. So are there a similar number of ballot styles in the rural 

counties? 

A. No.  No.  It's -- sometimes there's just one congressional 

district in a county. 

Q. Is there sometimes only just one legislative district in a 

county? 

A. Correct.  Yes. 

Q. So would you say that Maricopa County is a unique 

jurisdiction within Arizona? 

A. Yes, just because of its size.  You know, we're the -- 

Maricopa County is the fourth largest voting district in the 

country, and larger than a number of states.  So, yeah, we have 

some unique issues. 

Q. When you say "larger than a number of states," do you mean 

geographic or population-wise? 

A. Both.  Yeah. 

Q. On Election Night after a general election, are votes 

tabulated by precinct? 

A. On Election Day they're tabulated by precinct at the 

precinct. 

Q. And why are they tabulated by precinct? 

A. Well, that's what we have -- the machine that we have at 

the precinct, required by law that we have precinct-bound 

elections.  And the machines that we have at that polling place 
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tabulate the entire ballot and give us those figures at the end 

of the day.  We release those in hours after the polls close. 

Q. And do you send ballots in batches to the polling place? 

A. Yes.  Yeah. 

Q. Do you have to ensure that the number of ballots that were 

sent to the polling place matches the number of voted ballots 

plus the number of unvoted ballots? 

A. That's correct, yes. 

Q. And in order to measure voter turnout, you need to be able 

to record a ballot that was cast in the precinct? 

A. Yes.  If you're looking for voter turnout for that 

precinct, yes. 

Q. And why is it important to get accurate measures of voter 

turnout?  

A. Well, I think we all -- everyone wants to know what the 

turnout is.  We want to see whether the efforts that have been 

put forth by not only the election officials but all parties 

concerned in election, whether that has, in fact, done what we 

hoped for it to do to make it easier for the people to be able 

to vote -- 

Q. So you -- 

A. -- which would be -- 

Q. So do you -- did the county recorder's office review steps 

that it took to try to encourage voting with the actual results 

every election cycle? 
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A. We tried to after the -- after the election was over. 

Q. And so did -- 

THE COURT:  Is this a good place for a break?  

MS. KARLSON:  It is for me, Your Honor. 

THE COURT:  Okay.  Let's take our recess.  Come back 

at 11:30. 

(Recess taken, 11:13 a.m. to 11:31 a.m.) 

THE COURT:  So let me tell you what I think we should 

do for the schedule for the rest of the day.  Go till 1:00, 

break for lunch till 2:00, come back and go till 3:30, and then 

call it a day.  

Is that going to work with everyone's schedule as far 

as the witnesses you need to get done today?  

MS. KARLSON:  I think so, Your Honor. 

MR. KAUL:  I'm sorry, Your Honor.  I missed the part 

at the end.  

You said come back -- 

THE COURT:  Come back at 2:00 and go till 3:30, and 

then we'll call it a day.  I've got another matter I've got to 

handle this afternoon.  

MR. KAUL:  Your Honor, we'll get some calls arranged 

and make sure we can get things moved, if that's okay with the 

Court?  

THE COURT:  Okay.  All right.  

MR. KAUL:  There are a couple witnesses we're just not 
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sure about. 

THE COURT:  We started earlier today because there 

were some concerns about getting some particular witnesses 

done.  I want to make sure you get those witnesses done before 

we decide to call it a day, though.  

MR. KAUL:  Thank you, Your Honor. 

THE COURT:  But I have a criminal matter I have to 

hear this afternoon, too, so I've got to work that in.  

MR. KAUL:  Thank you, Your Honor.  

THE COURT:  All right.  Let's get started then.  

You may continue.

BY MS. KARLSON:

Q. Okay.  Ms. Purcell, earlier -- before the break, we were 

talking about using precinct-level turnout data to direct 

resources.  

Did you -- do you recall a change in Hispanic-level 

turnout between 2008 and 2012? 

A. I'm sure there was, but I don't recall, no. 

Q. Okay.  Would it help if I refreshed your recollection with 

a slideshow produced by your office? 

A. Yes. 

MS. KARLSON:  Can you pull up Exhibit 73.  

And even though this is being used for the purpose of 

refreshing recollection, it can be on the screen because it's 

already been stipulated and entered into evidence. 
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I'm sorry.  I'll slow down.

BY MS. KARLSON:

Q. This is a slideshow presented by -- or created by the 

elections department for early voting in the 2012 general.  

Do you -- do you recognize this document? 

A. I can remember that it was created, yes. 

Q. Okay.  

MS. KARLSON:  Can you turn to page 81.  

BY MS. KARLSON:

Q. Ms. Purcell, you can have a moment to review the 

information on this slide.  

A. Yes.  Obviously, we did a surname -- Hispanic surname 

analysis with the turnout --

Q. And this -- 

A. -- to come up with that statement. 

Q. And does this document refresh your recollection? 

A. Yes. 

Q. And what was the conclusion drawn by your office after this 

study? 

A. It says almost twice as many voted early than did in 2008. 

Q. And did, in fact, Hispanic surname voters have a higher 

turnout than the overall turnout in Maricopa County? 

A. Yes.  Uh-huh. 

Q. Can you describe the process the county would have to use 

to count an out-of-precinct ballot? 
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A. Well, a ballot would have to be completely remade for what 

the party could vote on that was on that particular ballot.  So 

let's say there are some universal things that anybody in any 

precinct can vote on, and that would be your United States 

President and the United States Senate and propositions, 

judges, that type of thing.  

But there would be -- your congressional districts 

would be different.  Your legislative districts would be 

different.  Possibly your city districts would be different.  

So you'd have to look at each one of those things to see what 

that individual could vote for, in fact, were on the ballot 

that they had voted. 

Q. And you'd have to do this on an individual basis? 

A. Very much so, yes. 

Q. And how many people would be required to do that? 

A. It depended on the number that you have, but, you know, I 

have seen as many as 20-, 30,000 duplicates that have to be 

done.  But this is not a duplicate.  This would be a remake.  

And so you're going to have to have your teams of people from 

opposite parties who would be able to do that.  

It would take, I would think, a great deal of time in 

order to accomplish it. 

Q. And in creating a new ballot for the voter, would it be 

possible to just lay the voted ballot next to the new ballot 

and just fill out the corresponding arrows? 
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A. Because your ballots in two different precincts are going 

to be in different places, the things on that ballot will be in 

different places.  It's not like a duplication. 

Q. And do the names of all the candidates for a race appear in 

the same order? 

A. No.  They are rotated --

Q. Why is that? 

A. -- in precincts.  

That's required by Arizona law, that all -- they -- 

all the names be rotated so a candidate's name in a particular 

district appears at the top of the ballot as many times as his 

or her opponent might appear as well. 

Q. So, for example, in the 2016 race for U.S. Senate, 

sometimes John McCain would be the first name; sometimes Ann 

Kirkpatrick would be the first name? 

A. That's correct. 

Q. So if the bipartisan duplication board were creating new 

ballots for OOP voters, they couldn't just know that these are 

the races they need to fill out and simply mark the arrows that 

the voter had filled out, that you'd have to go through and 

look at the candidates? 

A. That's correct.  They have to look at everything on that 

ballot. 

Q. What process would you use to determine which races a voter 

was eligible to vote in? 
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A. Well, you'd have to recognize, as I said earlier, those 

that are across all the precincts and those that might be 

legislative, congressional, city. 

Q. And how would you check to determine which legislative and 

congressional or city election? 

A. You're going to have to look at the ballot from the 

precinct where they should have voted and look at the ballot 

from the precinct they, in fact, did vote and see if there's 

any match between those.  And there's going to be some, but the 

majority of it is not going to be a match. 

Q. Do you know how long this process would take to create a 

valid out-of-precinct ballot that could be counted? 

A. I have no idea, no. 

Q. Do you know if your office counted out-of-precinct ballots 

in response to the Congressional District 5 Republican primary? 

A. Yes.  We were required by the Court to count some of those, 

so we had to remake those ballots. 

Q. And did you know that Rey Valenzuela gave testimony -- 

deposition testimony regarding how long it took to duplicate 

those ballots? 

A. I believe that I recall that.  I don't recall what the time 

was. 

MS. KARLSON:  Can you pull up Exhibit 69.  This has 

also been stipulated and admitted.  

Can you go to the next page, please.
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BY MS. KARLSON:

Q. Ms. Purcell, this is a record that we received from 

Gila County in regards to the duplication process.  And if you 

look at the paragraph I just highlighted, it says that for 

Gila County officials, it might take five to ten minutes to 

duplicate a ballot depending on the length and number of races.  

Is that correct?  

A. Yes. 

MR. KAUL:  Objection, Your Honor.  Foundation. 

THE COURT:  It's admitted into evidence, isn't it?  

MR. KAUL:  But she's asking her about what -- I 

think -- I thought the question was about whether the fact is 

correct as opposed to whether this was what the document says.  

MS. KARLSON:  But it's -- 

THE COURT:  Okay.  Rephrase the question. 

MR. KAUL:  This is about processes in Gila County, 

that's why I'm -- 

THE COURT:  Okay.

BY MS. KARLSON:

Q. During your time with the Arizona State County Recorders 

Association, did you have opportunity to speak to county 

recorders from other counties? 

A. Yes. 

Q. Did you frequently discuss election-related matters with 

other county recorders? 
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A. Yes. 

Q. Do you know if it would take less time for a county 

recorder in rural counties to count -- to go through this 

ballot duplication process than it would for Maricopa County? 

A. It's possible.  Because they would have fewer things on the 

ballot than we would in Maricopa County. 

Q. Do they, in fact, have much fewer things than 

Maricopa County? 

A. I would assume so.  

Q. But would you agree with the statement in this document 

that the ballot duplication process would depend on the length 

of the ballot and the number of races, even in Maricopa County? 

A. Yes. 

Q. Prior to -- prior to Election Day, did your office provide 

training to poll workers? 

A. Yes. 

Q. Can you describe that training? 

A. There was a -- there were a number of trainings that went 

on prior to Election Day.  You had training of your poll 

workers.  You had training sometimes where what we call premium 

poll board workers who would -- which the training would be a 

little bit longer.  Those people who were possibly going to be 

inspectors in some of the precincts.  We have a manual that the 

office created to give to those poll workers at the training. 

Q. And were there different levels of poll workers? 
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A. Yes. 

Q. Can you describe those levels? 

A. Well, your inspector is the one that kind of runs the 

polling place, so that is usually your person who is not 

necessarily more trained but usually has access to additional 

training than your judges and your clerks.  

Q. Did you also have additional people that could be deployed 

if there were specific circumstances raised at a polling place? 

A. Yes.  We always tried to have a contingency for those areas 

that might need additional workers that we could send people 

out, whether it be from our list of people who had volunteered 

to be poll workers or from office staff. 

Q. Did the training that you provided to poll workers 

specifically address out-of-precinct provisional ballots? 

A. Yes. 

Q. What did the training instruct poll workers to do if a 

voter tried to cast an out-of-precinct ballot? 

A. Well, there's a couple things.  As you approach, when it's 

determined that you are not in the proper precinct, with the 

e-poll books that we used in the 2016 election, the e-poll book 

would give a receipt that would stipulate on there which 

precinct that voter should go to and the location of the 

precinct with the major cross streets.  And that was handed to 

the voter.  

Or if we tried to identify -- there was always a map 
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of the precinct and surrounding precincts on the wall.  So if 

you really couldn't determine, the voter could go to that map 

and say, "That's where I live."  

Q. And were all poll workers trained to follow this procedure? 

A. Yes. 

Q. If a poll worker was unsure what to do with a voter because 

the voter had a question that the poll worker didn't have an 

answer to, what was the poll worker taught to do? 

A. Well, you first -- if it was not the inspector, they would 

go to inspector and see if they had the answer.  If not, the 

inspector would contact the office on the poll worker hotline, 

which was available on Election Day. 

Q. And who worked the poll worker hotline? 

A. Those were members of the staff that were back at the 

office manning the voter hotline. 

Q. And what were their -- generally, did they have to go 

through a credentialing process to become election staff? 

A. Yes.  Yeah.  Anybody that worked an election had to go 

through the Secretary of State's training process. 

Q. Can you describe the Secretary of State's training process? 

A. It is normally a four- to five-day schooling that's done 

every other year, prior to a general election, that goes 

through all the aspects an election -- all the recent changes 

in the laws of the state. 

Q. Okay.  And do they have to be recredentialed? 
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A. Every two years, yes. 

Q. If someone votes a provisional ballot, are they provided 

with a document explaining how to track it? 

A. Yes.  They have a receipt that they're handed, and it gives 

them a number that they can call or they can go online. 

Q. Can you describe the instructions that are provided on that 

document? 

A. It gives them that there would be, after the election -- as 

I recall, after the election, they would have the ability to 

call our office or to go online to verify that their ballot had 

counted. 

Q. Was there also an opportunity for a voter to correct 

information in order to ensure their vote was counted? 

A. Well, if the voter came to the polling place with 

insufficient identification, that they could certainly come 

after the election, either three to five days after a primary 

or general election, and present at whatever place they went to 

the proper documentation that allowed -- that's usually -- that 

is a conditional provisional.  It allows us to count that. 

Q. Do you think voters would be confused if out-of-precinct 

ballots were only partially counted? 

MR. KAUL:  Objection.

BY MS. KARLSON:

Q. In your experience as Maricopa County Recorder, dealing 

with voters?  
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MR. KAUL:  Withdrawn.  

MS. KARLSON:  I'll restate the question.  

BY MS. KARLSON: 

Q. Do you think that voters would be confused if 

out-of-precinct -- if their vote was cast out-of-precinct and 

so only part of it counted? 

A. I think that would be confusing to anybody because they 

don't understand that. 

Q. What do you think they would be confused about? 

A. Well, they have gone in and they voted a ballot, and they 

assume everything is going to be counted.  And so, yeah, I 

think that would be -- to some of them, would be confusing. 

Q. Do you think some people could vote in the wrong precinct 

and may not have their vote counted for local races that were 

important to them? 

A. Oh, I'm sure they do. 

Q. In your experience, has school funding in Arizona been an 

important issue for the electorate? 

A. Yes. 

Q. Are school bonds and overrides local elections? 

A. Yes. 

Q. Are there other elections that are also local? 

A. We have all your cities and towns, jurisdictions.  We have 

special districts, healthcare districts, that type of thing. 

Q. And if the county was to count out-of-precinct ballots, 
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would all those votes be counted? 

A. It would depend.  You never know until you look at what 

that person would be qualified to vote for and what, in fact, 

they did vote for. 

Q. So the local races may get counted or may not be counted? 

A. May not, yes. 

Q. In your experience, could undervotes change the results of 

local elections?  Were they close enough that undervotes would 

change the result? 

A. For those races that people did not vote for?  

Q. Correct.  

A. That's always the case, yes. 

Q. Did you ever receive citizen complaints about elections? 

A. All the time. 

Q. What did you do when you received those complaints? 

A. Anything that we -- well, we tried to analyze everything 

and to look into everything that we possibly could.  It may be 

something that you knew immediately when you heard the question 

or something what the answer to it was; otherwise, you'd try to 

check into that.  If there was something they felt -- the voter 

felt happened in a certain area, you'd look at that. 

Q. And did you also receive concerns regarding polling place 

location from County Supervisor Mary Rose Wilcox and 

Steve Gallardo? 

A. Yes, along with other supervisors as well. 
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Q. Can you describe the nature of that complaint? 

A. I don't know specifically what you're referring to. 

Q. So you -- that you received more than one complaint from 

those supervisors? 

A. Yes. 

Q. And did you try to incorporate their concerns into polling 

place selection? 

A. As much as you possibly can, yes.  We always tried to look 

at those concerns, as well as citizens' concerns. 

Q. Can you describe a -- and I'm just looking for an example 

of a specific complaint that you received and what steps you 

took to address it.  

A. Are you talking about a complaint about a polling place 

or -- 

Q. About any voting procedure.  

A. We would check to see.  Let's say, for instance, a polling 

place.  If we had received a complaint about a polling place, 

we'd look at that.  We'd usually talk to the inspector at that 

polling place or to -- we had 120 troubleshooters around the 

valley.  If there was a troubleshooter in that area, then we 

might be able to get some information from them, look at -- 

sometimes even send some of our staff out to the polling place 

to see if there was a particular reason for that complaint.  

Those are the type of things that we did. 

Q. And did you do the same types of things if you received 
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complaints from organizations about election procedure? 

A. As much as possible.  You try to delve in to see what the 

problem is and if there was something that you could do in the 

future to change that, if need be. 

Q. Did your office take any steps to address out-of-precinct 

voting in 2016? 

A. Well, we were required to do some -- to count some of the 

out-of-precinct.  I think the thing that we did -- the law does 

not allow us to do that unless we are told to do that by the 

Court, or unless there's a change in statute. 

Q. Do you recall posting a sign in the polling places 

regarding out-of-precinct? 

A. Yes.  Between the primary and general election, yes, we did 

post signs.  On the e-poll books that are at each polling 

place, we put a sign on the back of the poll books so you would 

see that as soon as you walked up.  

We tried to put additional signage as much as we 

could, let people know that if you were not in the right 

precinct and you insisted on going ahead and voting a 

provisional ballot, that ballot would not count. 

Q. And was it -- did anyone require you to post that sign, or 

was that just a practice your office adopted? 

A. It was suggested to us, and, of course, you know, anything 

that we can do that's going to alleviate a problem, you need to 

do as much as you can. 
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MS. KARLSON:  One minute.  

Thank you, Ms. Purcell.  

I'm done with this witness, Your Honor, for now.  

THE COURT:  Cross-examination.  

I've just got a couple questions while he's stepping 

up.  

Can you describe the special election board process a 

little bit?  I'm still not clear on how that works. 

THE WITNESS:  If we have people who contact us and for 

whatever reason are not able to get to a polling place, they 

are disabled or something of that nature, we will send out a 

special election board to them.  Or some of your -- your homes 

and so forth that have a number of people who cannot get out 

and -- 

THE COURT:  Those are people that contact you before 

the election?  

THE WITNESS:  Yes.  Yes.  

THE COURT:  And the board -- who's in the board?  What 

is the board?  

THE WITNESS:  The board has to consist of people of 

different parties.  So you have to send out a team of somebody 

who's a different party.  

THE COURT:  So two people; one from each party?  

THE WITNESS:  Yes. 

THE COURT:  And then their purpose is to evaluate the 
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need of this person?  

THE WITNESS:  We don't do that.  If we're called, we 

will go ahead and go out and take a ballot with us and vote 

that person. 

THE COURT:  And this happens on the election or before 

the election?  

THE WITNESS:  Before the election.  

THE COURT:  Okay.

THE WITNESS:  This stops, again, just like your early 

voting, stops on the Friday before the election.  

Unless you had emergency voting, and we do have that 

on Election Day.  You may have somebody that goes into the 

hospital just the day before the election or something.  We 

will have emergency voting by these same special teams on 

Election Day. 

THE COURT:  But if anyone calls who says, "I can't get 

to the poll for some reason and I can't get my ballot back in," 

this team will go out there and vote them?  

THE WITNESS:  If they are disabled and there's a 

reason that they can't.

THE COURT:  Okay.

THE WITNESS:  Possibly they haven't even ordered an 

early ballot. 

THE COURT:  So it's based on disability then?  

THE WITNESS:  Yes. 
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THE COURT:  All right.  And I've just got a couple 

other questions.  

HB 2023, do you have any understanding how that was to 

be enforced?  

THE WITNESS:  No, I don't. 

THE COURT:  Okay.  

All right.  You may proceed.

MR. KAUL:  Thank you, Your Honor. 

CROSS-EXAMINATION 

BY MR. KAUL:

Q. Let me actually follow up on one of the judge's questions.  

He was asking about the -- is it called special 

assistance board? 

A. Special boards, yes. 

Q. Special boards.

How many people do you help with that in a typical 

election? 

A. I'd hate to say because I don't know.  But I know that 

they -- probably the week before the election is the main time 

that they are going out.  They're out in the field every day. 

Q. But you don't have people who are going out to actively see 

if people need --

A. No. 

Q. -- that sort of assistance? 

A. No. 
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Q. And would you agree that a lot of voters are unaware of 

that option? 

A. I guess so.  But there are a lot of your people with your 

disability communities that are aware of that. 

Q. And sometimes senior facilities are not always cooperative 

with arranging -- making arrangements with those sorts of 

boards, are they? 

A. That's correct, yeah. 

Q. You talked a bit about ballot collection.  I want to ask a 

few questions about that.  

First, in your experience, when people were dropping 

off ballots they had collected, how many were they dropping off 

at a time, typically? 

A. You know, we didn't really keep track of that.  You might 

see somebody come into our election facility that maybe have 

ten ballots with them.  Some people will come in there with 

two, you know, if you're asked to carry them in for your spouse 

or a neighbor or something like that. 

Q. And is that what typically is going on with ballot 

collection, it's a ballot of a friend or a spouse or somebody 

like that? 

A. That's correct, yes. 

Q. And ballot collection was typically used -- or 

disproportionately used by Hispanic voters; correct?  

A. The what?  
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Q. Ballot collection was disproportionately used by Hispanic 

voters; correct? 

A. I think that is probably true, in what I observed at least. 

Q. You're not aware of any incidents of fraud in connection 

with ballot collection, are you? 

A. No. 

Q. And -- 

A. With the exception of those two instances that I'm aware of 

where somebody came to a door and asked to pick up an early 

ballot, and they came to the door of two of our employees --

Q. You're talking about -- 

A. -- and they were not with the elections department. 

Q. You're talking about what you described on direct? 

A. Yes. 

Q. If an individual in the 2016 election had brought a 

collected ballot into your office and dropped it off, would you 

have counted that ballot? 

A. Yes. 

Q. But weren't you concerned that the ballot might be 

fraudulent in some way? 

A. No.  We're going to check the signature on that ballot --

Q. Okay.  

A. -- before that ballot is counted. 

Q. So you had no concerns that ballots brought in by 

collectors were tainted by fraud? 
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A. No. 

Q. Let me ask you about out-of-precinct voting.  You were 

asked some questions about whether voters would be confused if 

their ballot was partially counted.  

Do you recall that? 

A. Yes. 

Q. Are voters confused when they learn that their ballot 

wasn't counted at all when they vote in the wrong precinct? 

A. Yes. 

Q. Do you think voters would prefer to have at least some of 

their votes counted? 

A. I'm sure that they probably would.  But I think they 

understand -- well, maybe they -- that maybe some of those 

things on that ballot couldn't be counted.  They voted for 

something that they were not -- those people didn't represent 

them. 

Q. Do you think voters are more likely to understand that not 

being counted than not counting a race for which they're 

eligible to vote in? 

A. Yes. 

Q. The Maricopa County Elections Department did an analysis of 

provisional ballots cast in the 2012 general election and you 

prepared a report; right? 

A. As I recall, yes. 

Q. And do you remember the details of your findings, or would 
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it refresh your recollection to see a copy of the -- 

A. I'd have to look at the copy.  I don't -- 

Q. All right.

MR. KAUL:  May I approach, Your Honor?  

THE COURT:  You may.  

MS. KARLSON:  What exhibit is this?

MR. KAUL:  It's not an exhibit, it's just for 

refreshing.  

BY MR. KAUL:

Q. All right.  Let me direct your attention to page 10.  

Now, does that refresh your recollection as to the 

percentage of ballots cast by -- provisional ballots cast by 

voters with Hispanic surnames? 

A. Yes.

Q. And it was 19 percent of voters with Hispanic surnames cast 

provisional ballots in the 2012 general election in 

Maricopa County; correct? 

A. That's what this report says. 

Q. And that's even though only 10 percent of the voters at the 

polls in that election were voters with Hispanic surnames; 

right?

A. That's what it says. 

Q. And only 16 percent of registered voters overall are 

Hispanic; right? 

A. With Hispanic surnames, yes. 
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Q. Thank you.  

All right.  Let me then ask you about the data on 

page 17.  

In Maricopa County in the 2012 general election, 

18 percent of provisional ballots cast were not counted 

overall; right? 

A. Yes. 

Q. But among Hispanic voters, the percentage was 21 percent -- 

I'm sorry, voters with Hispanic surnames? 

A. That seems to be what the report says. 

Q. All right.  And the number one cause for not counting 

provisional ballots in Maricopa County in 2012 was that ballots 

were cast out of precinct; correct? 

A. I believe so, yes. 

Q. And if I could direct your attention to page 18, does that 

refresh your recollection?  

I'm sorry.  I gave you the wrong page.  Skip that for 

a second.  

THE COURT:  Let me just clarify.  I think you asked 

her if 19 percent of the Hispanic votes were provisional 

ballots.  I think what -- were you meaning to ask her:  Of the 

provisional ballots that were cast, were 19 percent Hispanic?  

Is that what the question was intended to be?  

MR. KAUL:  That is what I meant to ask, Your Honor. 

THE COURT:  Okay.  All right.  I wasn't clear. 
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BY MR. KAUL:

Q. And is that right? 

A. Yeah. 

MR. KAUL:  Thank you, Your Honor.  

BY MR. KAUL:

Q. So next question I meant to ask is -- and this is where 

page 20 will refresh your recollection.  

Among voters with Hispanic surnames, was having cast a 

ballot in the wrong precinct the number one cause of having a 

provisional ballot not counted in the 2012 general election in 

Maricopa County? 

A. Could you restate that, please?  

Q. Yes.  So in the 2012 general election in Maricopa County, 

the top cause among voters with Hispanic surnames for not 

having a provisional ballot counted was that the ballot was 

cast out of precinct; right? 

A. That's correct. 

Q. And directing your attention to page 21, 8 percent of 

provisional ballots cast by voters with Hispanic surnames were 

not counted because they were cast out of precinct; right? 

A. That would appear to be. 

Q. And that's versus 6 percent of provisional ballots for 

voters with non-Hispanic surnames; correct? 

A. Seems to be, yes.

Q. So just to be clear, voters with Hispanic surnames were 
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both more likely to cast provisional ballots, and these 

provisional ballots were more likely not to be counted because 

they were out of precinct in the 2012 general election in 

Maricopa County as compared to other voters; right? 

A. But any ballots that were out of precinct were not counted. 

Q. Right.  But they were more likely to be cast by voters with 

Hispanic surnames; right? 

A. It seems to be that's what the report says. 

Q. And I understand you didn't have a choice whether or not to 

count those.  That's mandated by the State; right? 

A. Yes. 

Q. Now, in conducting this analysis, you used what's known as 

a surname analysis; is that right? 

A. Yes.  The surname analysis comes to us from the Department 

of Justice, and that's under the -- when we were under 

Section 5 of the Voting Rights Act, we were given the sample 

surname analysis.  We used that same thing and updated it as 

needed to be.  

But that's what we used to determine the surname 

analysis, which gave us not only these figures but also, we 

used them in determining how many Hispanic poll workers we 

needed to have in certain areas. 

Q. Okay.  So just the Hispanic surname was used, like you 

said, for your analyses but also to determine how many -- how 

much assistance to provide at the polls based on language need? 
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A. That's correct. 

Q. And you said the Department of Justice approved of that 

method?  

A. Yes.  They're the ones that gave us the list of the 

Hispanic surnames. 

Q. Okay.  And did you find that an effective method for 

determining where Hispanic populations were in Maricopa County?  

A. Since nobody gives us when they register to vote what their 

ethnic background is, that's about the only way we have of 

doing that. 

Q. You mentioned that there was some signage up in 2016 about 

out-of-precinct voting.  

Do you recall that? 

A. Yes.  Yes. 

Q. Was that up in Maricopa County in prior elections? 

A. Not the specific signs, no, not the great big signs that we 

did.  What we decided was that if this seems to be more of an 

issue than we thought it was, that we need to be sure that 

people understand that those ballots will not count. 

Q. And do you know whether that caused more voters to leave 

polling places without casting a ballot in 2016? 

A. I have no idea. 

Q. Maricopa County voters are mobile, aren't they? 

A. Yes. 

Q. About a third of people in Maricopa County move between one 
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presidential election and the next; is that right? 

A. Yes, about that. 

Q. And is that often associated with out-of-precinct voting, 

in your experience? 

A. Is that what?  

Q. Often associated with out-of-precinct voting, in your 

experience? 

A. It could be, but not necessarily. 

THE COURT:  Mr. Kaul, slow down a little bit. 

MR. KAUL:  I apologize, Your Honor.  

BY MR. KAUL:

Q. Now, Maricopa County can set its machines that count 

ballots to count only certain races; correct? 

A. The -- not the machines at the polling places.  And it's 

not that they don't count them.  The machines that count the 

early ballots can be set to only give you totals on certain 

races, but the whole ballot is counted.  

Q. But so if you had a stack of ballots and you only wanted to 

count races for, say, statewide offices, you could set the 

machine so that it would just give you results for those 

ballots; right?  

A. Well, you'd have to do that individually for each one.  We 

can -- what we can do on -- you've already counted your early 

ballots or anything that came in as an early ballot.  You've 

counted those.  You can then go in and say in those certain 
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races, "Give me the total in that race."  But that would be -- 

you'd have to run those ballots through again.  That would be 

difficult to do.  

Q. Right.  But if you had, say, a set of 5,000 ballots, you 

could just take those 5,000 and run them through the machine 

and find out what the results were for, say, governor? 

A. For a particular race.  Not multiple races but a particular 

race. 

Q. You talked before a bit about the process that would be 

used for counting out-of-precinct ballots.  

Do you recall that? 

A. Yes. 

Q. You've never, aside from, I guess, potentially in a recount 

scenario, done a large-scale count of out-of-precinct ballots; 

right? 

A. That's correct. 

Q. Are you aware that other states do count out-of-precinct 

ballots? 

A. It's a possibility.  I've heard that, yes. 

Q. Do you know how they do it? 

A. No. 

Q. You said Maricopa is one of the biggest counties in the 

country; is that right? 

A. Fourth largest voting jurisdiction. 

Q. And Los Angeles County is bigger; right? 
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A. Much bigger.

Q. And a couple of the other very big counties, Orange County 

and -- I'm forgetting the other -- San Diego County, in 

California are also quite large; right? 

A. San Diego is about the same size as Maricopa. 

Q. Cook County, Illinois, is one of the bigger counties? 

A. Also about the same size as Maricopa. 

Q. Do you know whether Illinois partially counts 

out-of-precinct ballots? 

A. I don't know. 

Q. Do you know whether California counts out-of-precinct 

ballots? 

A. I don't know. 

Q. If you wanted to figure out how to count out-of-precinct 

ballots, would a good method be to speak to an election 

administrator in California? 

A. It's always a good idea to go to your peers and find out 

what they're doing.  That's one of the things that we used the 

EAC, the Election Assistance Commission, for, for best 

practices and so forth.  So if someone else was doing something 

like that, then you could go to the people in that area. 

Q. Now, the vast majority of residences in Maricopa County 

receive home mail delivery; correct? 

A. As far as I know. 

Q. But there are four Native American reservations in 
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Maricopa County; right? 

A. I believe that's true. 

Q. And is it your understanding that home mail delivery is 

much less common there than in the rest of the county? 

A. That's correct. 

Q. And many Native Americans in those reservations use -- rely 

on post office boxes rather than their home mail delivery; is 

that right? 

A. Post office boxes, or some of them use chapter houses. 

Q. And the fact that a lot of Native Americans have PO boxes 

actually makes registration harder; is that right? 

A. Even with mailboxes, they still are supposed to give -- on 

their voter registration, to identify where they physically 

live. 

Q. But do you, as a matter of practice, end up with a lot of 

voter registrations that list a PO box as an address for 

Native American voters rather than a physical description? 

A. Could be, yes. 

Q. And when that happens, the voter registration is rejected; 

right? 

A. If they don't give us a physical address, we're not allowed 

to accept it.  They're supposed to have something.  But we can 

usually contact them and get some information from them. 

Q. During your time in office, did you experience or observe 

distrust within the Hispanic community in Maricopa County of 
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government officials in Maricopa County? 

A. Yes. 

Q. Okay.  You laughed when I said that; right? 

A. Yeah. 

Q. And why is that? 

A. Well, there have been some times that it's been a little 

bit tenuous on what we had to deal with as an election 

department in going through some issues with the Hispanic 

community.  As I recall, particularly with the 2012 election. 

Q. Can you explain what you mean by that?  

A. After the election, in any election, there are still a 

number of votes to be counted.  You have to count the rest of 

the early ballots either that are turned in on Election Day or 

that are picked up at the polling places, and you have to 

determine and count the provisional ballots.  

There was a large Hispanic group that did not believe 

that we were doing our job, and they kind of stormed our 

facility and made a lot of threats, so it was -- it was a -- it 

was an uncomfortable time. 

Q. Did you have an understanding as to why Hispanic groups 

were distrustful of government officials in Maricopa County? 

A. In that particular election, they were not trusting the 

sheriff.  And there was a sheriff's race on the ballot, and 

they were upset about that. 

Q. And you're referring to Joe Arpaio; correct? 
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A. Yes. 

Q. And during your time in office, there were numerous 

allegations that he was involved in racial profiling, for 

example; is that right? 

A. That's what I understand. 

Q. A class action lawsuit brought against him; is that right? 

A. Yes, sir. 

Q. He was recently found in criminal contempt by a federal 

court for disobeying an order not to racially profile; is that 

right? 

A. I'm not going to make any comments on that. 

Q. Well, I'm just asking the fact.  

A. Yes. 

Q. Is that a "yes"? 

A. Pardon?  

Q. He was found in criminal contempt, just as a matter of 

fact? 

A. My understanding. 

Q. Are you aware of reports of intimidation of Hispanic voters 

near the polls in Maricopa County? 

A. At the polls?  

Q. In the area of the polls.  

A. Not that I'm aware of, no. 

Q. How about disproportionate patrols conducted in Hispanic 

areas by the sheriff's office? 
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A. I know that that has been accusations that have been 

brought.  I don't recall that we ever determined that that, in 

fact, was the case. 

Q. Has your office made any mistakes, inadvertent, I'm sure, 

about -- with Spanish language materials? 

A. Yes. 

Q. And that includes, for example, misprinting the title of 

initiative on 1.3 million Spanish language ballots in April of 

2016? 

A. In the 2016 special election in May. 

Q. And the wrong date has been written on -- wrong election 

date has been written on materials in Spanish; is that right? 

A. Yes.  That was on a very minimal amount of bookmarks. 

Q. And there's been mistranslation of initiative language in 

Spanish; is that right? 

A. I'm not sure about that. 

Q. Okay.  But does all that stuff, in your view, contribute to 

this environment of sort of distrust between members of the 

Hispanic community and Maricopa County and government 

officials? 

A. I guess if that's what they believe.  It was not certainly 

anything that was intentionally done. 

Q. Let me ask you about the 2016 presidential preference 

election, the primary election, the PPE.  

A. It's not a primary.  It's a preference election.  
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Q. Thank you very much.  I'll call it the PPE so I don't get 

the words wrong.

A. Okay.  

Q. Were the costs for that election supposed to be covered by 

the State of Arizona? 

A. That is the normal thing that happens, yes.

Q. And were those funds released to you by Election Day? 

A. No. 

Q. Did that affect a number of polling locations that you were 

able to offer? 

A. That was -- might have entered into what we were looking 

at.  We didn't know what the amount of money we would be 

receiving.  Mainly, we were looking at the total number of 

voters, the people who were on the Permanent Early Voting List 

who would be getting a ballot ahead of time. 

Q. Have you seen it reported in the New Yorker that that was 

one of the factors you cited for having fewer polling locations 

then? 

A. Yes. 

Q. And is that -- 

A. I've seen a lot of things in newspapers. 

Q. So it your position that that statement was incorrect or is 

it correct? 

A. I just -- anytime you're doing elections, certainly the 

economics of that election is going to enter into your 
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decisions. 

Q. And so in Phoenix, for that election, there was 

approximately one vote center for every 180,000 residents; is 

that right? 

A. As I recall, yes. 

Q. And there were waits of about five hours in some places; is 

that right? 

A. Yes. 

Q. And some voters didn't cast their ballot until five hours 

after the polls closed? 

A. That's correct. 

Q. And in setting the locations for the vote centers, you 

didn't consider whether the locations would adversely impact 

minority voters; correct? 

A. We tried to take everything into consideration in 

various -- with the vote centers.  So you look at everything. 

Q. Did you specifically consider that factor in deciding where 

the locations should go? 

A. In being a disadvantage?  

Q. Yes.  

A. No. 

Q. Would you agree that voters were confused in that election? 

A. Yes. 

Q. I think before, you mentioned that a number of Independent 

voters had shown up who weren't permitted to; is that right? 

Case 2:16-cv-01065-DLR   Document 380   Filed 10/06/17   Page 155 of 245  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1765 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HELEN PURCELL - REDIRECT EXAMINATION

UNITED STATES DISTRICT COURT

882

A. That's correct. 

Q. So voters can easily become confused by some of the 

minutiae of election law; right? 

A. Yes.

MR. KAUL:  Courts's indulgence, Your Honor. 

No further questions.  Thank you very much, 

Ms. Purcell. 

THE COURT:  Redirect? 

REDIRECT EXAMINATION

BY MS. KARLSON:

Q. Opposing counsel asked you questions about whether the 

county was -- actually not opposing counsel.  

The Court asked you questions about whether the county 

was responsible for enforcing HB 2023.  Is the county 

recorder's office responsible for law enforcement? 

A. No. 

Q. Do you have any role in prosecuting for election law 

violations? 

A. No. 

Q. And you testified earlier that you weren't concerned about 

collected early ballots or fraudulent early ballots being 

counted; is that correct?  

A. Yes. 

Q. But were you concerned about early ballots that were 

collected by strangers not making it to election officials? 
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A. The statement I have made many times is I would not give my 

voted ballot to somebody I didn't know.  But I -- if a voter 

wants to do that, that is their prerogative.  We check the 

signatures to make sure the signature on that early ballot 

matches the signature on the voter registration file. 

Q. Are there other reasons besides being in the wrong precinct 

that a ballot might be counted as provisional? 

A. If you had not provided sufficient identification to the 

poll workers, then that would be a provisional.  It could be a 

conditional provisional; that you would come back later and 

give us that information. 

Q. And if people are not registered to vote, do they also cast 

a provisional ballot? 

A. If they insist.  If we don't show that they're registered 

and they can't -- they think they are, they can certainly vote 

a provisional. 

Q. Do you recall approximately how many votes were cast in 

2016? 

A. No. 

Q. Do you recall if there were more votes cast in 2016 than 

2012? 

A. I don't, no. 

Q. I'd like to refresh your recollection with -- 

MR. KAUL:  Is that admitted?  

MS. KARLSON:  I'm looking at it.  Sorry.  
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MR. KAUL:  Is that admitted?  Kara, is that admitted? 

(Discussion off the record.) 

MS. AGNE:  It's being used for demonstrative purposes, 

I believe.  

MR. KAUL:  I'll just say, Your Honor, she didn't 

actually say she needed her recollection refreshed; she said 

she didn't know.  But we don't have any objection to the basic 

facts of the number of votes coming in, so if that's all that 

is, it's -- 

THE COURT:  You said that first part so fast, I 

couldn't understand what you said. 

MR. KAUL:  I'm sorry, Your Honor.  

I was saying she actually said she didn't know whether 

it was more, not that this would refresh, but I don't object to 

the basic numbers coming in, if that's what this is being used 

for. 

THE COURT:  Okay. 

MR. KAUL:  If it is.  I don't --

MS. KARLSON:  Yes.  This is just being used for 

demonstrative purposes.  

THE COURT:  Is that already in evidence?  Do we need 

to ask her about it?  I mean -- 

MS. KARLSON:  It is not in evidence.  It's just as a 

demonstrative.  

THE COURT:  I'm not sure why you're asking her these 
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questions.  She doesn't know the answer.

BY MS. KARLSON:

Q. Ms. Purcell, if I asked -- or if I refreshed your 

recollection regarding -- would it help you -- if I provided 

information from the Secretary of State's website that has the 

voter registration and voter turnout information, would that 

help refresh your recollection in terms of voting turnout 

trends between the elections? 

A. I could certainly -- if these figures are given by the 

Secretary of State, I assume that they are correct and they 

have done the analysis after the election. 

Q. And do you recall if there was a trend of population 

increase from 2008 to 2016 in Maricopa County? 

A. Yes. 

Q. And when you say yes, you mean that the population did, in 

fact, increase? 

A. Yes. 

Q. Do you know if voter registration numbers increased between 

2008 and 2016? 

A. Yes.  I don't remember at what -- at what level. 

Q. Correct.  And I'm not asking you that because that would be 

very precise.  

But in general, you know that voter registration 

numbers increased? 

A. Yes. 
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Q. Do you recall what the -- what the turnout was in 2014? 

A. I don't. 

Q. Do you recall if it was lower in 2014 than in 2016? 

A. I don't recall that, no. 

Q. Is it common for off-year elections or nonpresidential 

elections to have lower turnout than -- 

A. Yes. 

Q. -- presidential elections? 

A. Looking at over a number of years, yes.  It's very likely 

that voter turnout in nonpresidential years will be lower. 

Q. Do you know if out-of-precinct ballots -- the number of 

out-of-precinct ballots cast in Maricopa County went down 

between 2012 and 2016? 

A. I don't know that. 

Q. You testified earlier that in order to count the 

out-of-precinct ballots, you'd have to run it through 

individually for each race; is that correct?  

A. No.  I said if you were looking at totals for a specific 

race, that you would have to run those ballots through just 

telling the computer "only show me totals of this race."  It's 

still going to count the entire ballot, it's just going to show 

you the totals for that specific race. 

Q. But would you have to -- so if you were going to count a 

number of statewide races, for example, would you have to put 

the batch of ballots through for Senate and it would only give 
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you the total for Senate? 

A. Yes.  That -- that's what you would do in the case of a 

recount. 

Q. Then would you have to put it back through for governor? 

A. We've not been asked to do that before.  We've only had a 

recount for one particular office at a time.  So you're just 

looking at one office in order to get those totals for.  

But I'm assuming you would have to do that. 

THE COURT:  So I think the question is:  Would your 

computers have the capacity to count more than one state race 

at a time?  For example, if you have a Senate race and a 

governor race at the same election, could the computers, if you 

had to run it back through, give you totals for both of those?  

THE WITNESS:  Yes.  Yeah.

THE COURT:  Okay.

BY MS. KARLSON:

Q. And you testified about disproportionate use of ballot 

collection by Hispanic groups, but do you know if all returned 

ballots would come from groups? 

A. I have no idea. 

Q. Was Joe Arpaio reelected in 2016? 

A. In 2016?  No. 

Q. Can you describe the steps that you took to ensure 

translation -- or to minimize translation errors on Spanish 

language ballots? 
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A. Well, you do several things.  You try to make sure that 

those people who are verifying that information look very 

carefully at what they're doing, because every ballot, it's 

laid out.  You know, it has to be gone over specifically.  So 

you want to make sure that that's correct. 

Q. Do people -- did more than one person review the 

translation? 

A. Yes. 

Q. Can you describe what the translation error was in the May 

special election of 2016? 

A. The heading on one of the propositions in that election was 

identical to the heading of the other proposition, which it 

should be -- should have been different.  

Q. Was the -- 

A. Within 24 hours, we reprinted all the ballots and sent them 

out again. 

Q. And was the substance of the proposition correct even 

though the title was incorrect? 

A. Yes, the substance was correct. 

Q. In your discussions with elections officials in other 

states, do voters also become confused about their election 

laws? 

A. I'm sure that's the case, yes, in discussions we've had.

These are things that, you know, we deal with -- 

election officials dealt with every day.  The public does not 
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deal with them every day, and so they're not that familiar with 

what the election laws are. 

Q. Do election officials have conversations about how to 

minimize voter confusion? 

A. Yes.  Yeah, we've done any number of things.  You've -- as 

I said, best practices from across the country to see what 

other areas have done.  You try to follow as many of those as 

you think will work in your jurisdiction. 

Q. And were you -- did you play an active role in creating 

some of those best practices? 

A. Yes. 

Q. Do you know if other states adopted some of the best 

practices that you created? 

A. Yes, I think so.  You know, we share back and forth. 

MS. KARLSON:  Okay.  Thank you. 

THE WITNESS:  Uh-huh. 

THE COURT:  Ms. Purcell, you may go.  Thank you very 

much for coming.  

(Witness excused.) 

MR. SPIVA:  Your Honor, can I just update the Court on 

where we are?  We've done some scrambling to try to fit within 

the schedule. 

THE COURT:  Okay. 

MR. SPIVA:  We've moved one person to Tuesday.  We 

have another witness who is from North Carolina and is flying 
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out, so we want to put her on.  And then we've got two other 

witnesses, one of whom was already on her way and she, like, 

lives about an hour out, and so we'd like to get her on.  And 

then Council Member Gallego has informed us that it's kind of 

today or never for her.  

So we want to try to get all three of those on.  And 

we were going to ask if we could -- A, we were going to start 

the one from North Carolina like right now.  And then if we 

break for lunch at 1:00, if we could maybe have a shorter lunch 

break, you know, maybe 40 minutes, if that's amenable to the 

Court.  

And I didn't know if Your Honor had any flexibility 

with the 3:30 end time, whether we might be able to slide to 

4:00 or not.  And I'm confident we can get all three of them by 

4:00, I just don't know -- 

THE COURT:  I've got another matter this afternoon 

that I've got to do, so...  

All right.  So where are we with the total witnesses?  

You about done with your witnesses?  

MR. SPIVA:  I'm sorry, Your Honor?  

THE COURT:  Are we about done with plaintiffs' 

witnesses in this case?  

MR. SPIVA:  We -- let's see.  We have to finish 

Dr. Berman.  We have Dr. Lichtman.  There are -- in addition to 

the one that we moved, we currently have one, two -- other than 
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the experts and the one we moved, we have two additional ones 

on Tuesday.  And then there are some that, you know, are 

uncertain, you know, whether we're going to call. 

THE COURT:  So Tuesday's the halfway mark.  

MR. SPIVA:  Yes. 

THE COURT:  After Tuesday, we're halfway through?  

MR. SPIVA:  Understood.  Although we just -- we 

just -- Ms. Purcell was, of course, out of -- out of order, was 

on their time, but -- 

THE COURT:  All right.  Well, let's get started.  

Who's your next witness?  

MR. SPIVA:  Okay.  Next witness is Leah Gillespie.  

THE COURT:  Ms. Gillespie, would you come up and be 

sworn, please. 

LEAH ELAINE GILLESPIE,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

MR. KAUL:  May I approach, Your Honor?  

THE COURT:  Yes.  

MR. KAUL:  Thank you.  

THE COURT:  You may proceed.

DIRECT EXAMINATION 

BY MS. CALLAIS:

Q. Ms. Gillespie, could you please state your full name for 

the Court.  

Case 2:16-cv-01065-DLR   Document 380   Filed 10/06/17   Page 165 of 245  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1775 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LEAH ELAINE GILLESPIE - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

892

A. Leah Elaine Gillespie. 

Q. And where do you live? 

A. I live in Wake Forest, North Carolina -- oh, Winston-Salem, 

North Carolina. 

Q. What do you in Winston-Salem? 

A. I am a 2L law student at Wake Forest University. 

Q. Have you ever lived in Arizona? 

A. I have, yes. 

Q. And when did you live in Arizona? 

A. From 2010 through the beginning of 2016. 

Q. What brought you to Arizona? 

A. I came to work as a field organizer with the Maricopa 

County Democratic Party. 

Q. How long were you a field organizer with the Maricopa 

County Democratic Party? 

A. I was a field organizer for just one year, the year of 

2010. 

Q. And after 2010, did you have any other roles with the 

Maricopa County Democratic Party? 

A. Yes.  I was a field manager and then a field director for 

the county. 

Q. And what did you do as a field organizer? 

A. As a field organizer, I -- both myself, I trained 

volunteers also to walk doors and make phone calls to 

registered Democrats and Independents to talk about the 
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election, talk about our candidates, and make sure that they 

were prepared with everything they needed to vote.

Q. And what did you do -- 

THE COURT:  Hang on.  

Can you slow down a little bit, please?  

THE WITNESS:  I can.  Pardon. 

BY MS. CALLAIS:

Q. And what did you do in your role as a director? 

A. So as a director, I managed other organizers and regional 

field directors in doing those same activities. 

Q. And so as part of your -- part of those activities, did you 

engage in voter education work? 

A. Yes, a significant amount. 

Q. And was that voter education work, work that you did 

knocking on doors in various communities? 

A. Yeah.  There are four stages to our election work.  The 

first part of the year, we focus on registering low-efficacy 

voters, the voters who don't vote very often or very 

frequently, to register them on the Permanent Early Voters List 

to make it easier for them to vote.  

We then transition to a time where we're talking about 

our candidates, specifically their merits and sort of how 

people are feeling about them.  

We then transition into a sort of Get Out the Vote 

operation nearer to the election, where we're very focused on 
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making sure people know their polling location, making sure 

they have a way to get to the polls.  

Q. And you mentioned that you also engage in Get Out the Vote 

work.  What does your Get Out the Vote work entail? 

A. So Get Out the Vote work entails going to voters who are 

strong Democratic voters or voters who have indicated they are 

supporting Democratic candidates, and we make sure they know 

their polling location, they have a plan to vote on Election 

Day, and if they don't have a plan to vote, we help strategize 

with them ways to make sure that their vote will get in. 

Q. And as part of your Get Out the Vote work and your time in 

Maricopa County, did you engage in ballot collection? 

A. Yes. 

Q. And through the course of your work over those years, about 

how many voters would you say you interacted with? 

A. Oh, so on doors and phones personally, a few thousand; 

through my teams, significant hundreds of thousands. 

Q. You mentioned that as part of your Get Out the Vote work 

you collected ballots.  When did that start? 

A. So ballots are mailed 28 days before the election.  The 

vast majority of our actual collection of ballots happens the 

Saturday, Sunday, Monday, and Tuesday before Election Day.  

That's because that Friday before Election Day is the last day 

that folks can mail their ballot and have it received by county 

elections.  
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So it's not enough to mail your ballot by Election 

Day.  It has to actually be received by that Tuesday.  So if 

people didn't put it in the mail on Friday morning, they can no 

longer mail it, and so then we really have to work to make sure 

those ballots come in.  So most of our collection is in that 

window. 

Q. And why did -- why did the Maricopa County Democratic Party 

collect ballots? 

A. For many folks, it was the only way that their vote could 

get in.  They were unable to get their ballot in themselves.

Q. And in the course of your work, did you learn why -- 

reasons why they were unable to get their ballot in? 

A. Yeah.  The number one reason is just transportation.  Folks 

either don't have reliable transportation that would get them 

in.  It's a family with only one car and folks are working and 

they need that car, so there's no way to get it in there.  

Also, folks who are disabled in some manner, are 

unable to leave their homes or take transportation even were it 

provided.  

And I would say the third is there are folks who are 

very concerned about going to the polls, and they feel sort of 

scared and uncomfortable, and so they ask us to take in their 

ballot so that they don't have to go themselves. 

Q. And you mentioned folks that are scared and concerned about 

going to the polls.  Did you ever gain an understanding of why 
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folks might be scared or concerned? 

A. Yeah.  In every election I've worked, but particularly in 

2012, there were pervasive rumors of planned voter intimidation 

tactics at the polls.  And so all it takes a rumor of that for 

folks who -- particularly folks who aren't strong English 

speakers or are first-time voters or timid voters are very 

concerned once they hear a rumor like that.  If they get the 

opportunity to have someone else turn in their ballot, they 

will take it, in my experience. 

Q. And were those rumors targeted at particular areas? 

MS. AGNE:  Objection, Your Honor.  Foundation. 

THE COURT:  Sustained. 

BY MS. CALLAIS:

Q. Ms. Gillespie, you mentioned a number of challenges that 

you -- that caused voters to ask for assistance turning in 

those ballots.  

Did you ever encounter any voters who asked for 

assistance due to concerns about the mail? 

A. Yes.  Yes.  So particularly in Latino communities, it is a 

thing that I heard numerous times where folks were afraid of 

one of two things -- 

MS. AGNE:  Objection, Your Honor.  Hearsay.

MS. CALLAIS:  Ms. Gillespie's just testifying to her 

understanding that she gained through the course of her work.  

We're not asking for specific instances or conversations, just 
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what she understood as an organizer who was engaging in ballot 

collection and why she was collecting ballots.  

THE COURT:  Isn't that being offered for the truth of 

the matter asserted?  

MS. CALLAIS:  Just being offered to reflect her 

understanding and her -- of what caused her -- really, it's 

what caused them to collect the ballots; right?  It's just -- 

THE COURT:  Okay.  I'll allow it in for that purpose 

then.  I won't consider it for the truth of the matter 

asserted. 

THE WITNESS:  Folks are nervous, one, about -- in my 

experience, nervous about their mail not being safe.  There's a 

number of folks who don't have -- they can receive incoming 

mail, but if it's a large apartment complex, you may not have a 

safe way to do outgoing mail.  You have to leave it outside in 

a general area.  

Folks are also concerned that they didn't feel that 

they could trust their postman, which was interesting to me. 

BY MS. CALLAIS:

Q. Ms. Gillespie, you mentioned that you had collected ballots 

all over Maricopa County? 

A. Yes. 

Q. And did you have the opportunity to collect ballots in 

areas that were more -- areas that were considered to be more 

Anglo areas versus areas that were Latino areas? 
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A. Yes.  

MS. AGNE:  Objection, Your Honor.  Foundation.  

THE COURT:  Lay some foundation for that. 

BY MS. CALLAIS:

Q. Ms. Gillespie, where did you collect ballots when you were 

in Maricopa County? 

A. Yeah.  So I've collected ballots -- so my -- my geography 

was the east side of Maricopa County, which includes everything 

from north Phoenix, Scottsdale, Sunnyslope, Arcadia, Paradise 

Valley, Ahwatukee, also out in Mesa, Tempe, Gilbert.  So that 

was all sort of my turf.  I've also walked in GOTVs in 

south Phoenix and Maryvale.  

Q. And so during the course of that work, did you have the 

opportunity to observe differences in ballot collection in the 

different areas you were in? 

A. Oh, significant differences.  

Q. And what were those differences? 

A. So in predominantly Anglo areas, folks are not very 

interested in the service of ballot collection.  There's -- you 

do get some and you get them, as I said, after that Friday when 

folks can no longer mail them.  

In more Latino areas, people are very happy to turn in 

their ballot.  They prefer to have you take in their ballot 

than to take it in themselves, and so we get significantly more 

folks who are utilizing that service. 
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Q. In the course of your work, did you gain an understanding 

as to sort of why you had significantly more people? 

MS. AGNE:  Objection, Your Honor.  Foundation.  

THE COURT:  I think that's what she's asking her, 

isn't it, foundation?  

THE WITNESS:  I believe so.

MS. CALLAIS:  I certainly asked her if she had the 

opportunity to gain that understanding.  

THE COURT:  Foundation.  Overruled.  

And please slow down.  Okay?  

THE WITNESS:  Could you repeat the question?  

BY MS. CALLAIS:

Q. In the course of your work, did you have an opportunity and 

understanding as to why you gained significantly more ballots 

in Latino areas? 

A. Yes.  Sort of, as I said earlier, folks were less 

comfortable with going to the polling location and had fewer 

options of how to get there, or had difficulty finding time on 

a workday, on a Tuesday, to get themselves into their 

precinct's polling location. 

Q. Are you able to sort of quantify the differences that you 

saw? 

A. I could do that through a case study.  So in 2010, I worked 

in a district as an organizer.  It was the old District 11 

before redistricting.  This is Paradise Valley, Arcadia, 
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Biltmore, North Central Phoenix.  

After the redistricting that year, that district 

became 22, and it got moved just slightly north and west.  And 

so it pulled in an area called Sunnyslope that's much more 

heavily Latino.  

So in 2010, we pulled in in District -- the old 11, 

now 28, the -- we pulled in somewhere south of 50 ballots, I 

think.  In 2012, once we added Sunnyslope, we pulled in 

hundreds of ballots, vast majority from that Sunnyslope area.

So, yes, when you add a Latino area to a district, the 

ballot numbers increase, in my experience. 

Q. And in the course of your ballot collection work, 

Ms. Gillespie, did you ever encounter anyone who wouldn't have 

been able to turn in a ballot without your assistance? 

MS. AGNE:  Objection, Your Honor.  Foundation.  I 

don't know how she would know that.  

THE COURT:  Overruled.  

THE WITNESS:  Yes.  Absolutely.  People said, "Thank 

you.  I have no other way to get this in."  

So I assumed that that was the truth of the matter. 

BY MS. CALLAIS:

Q. Ms. Gillespie, were there ever instances in which you would 

offer to give people rides instead of collecting their ballots? 

A. Absolutely.  So when we get into Get Out the Vote, our 

script and what we train our volunteers to do is talk about a 
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voting plan.  

So we don't just go to doors and say, "You're a 

supporter.  Can we take your ballot in for you?"  We ask 

people, "What is your plan to vote?"  

We found that folks, when they actually start having 

to think about the details:  Are you going to go before work?  

Are you going to leave at lunch?  Are you going to go after 

work?  

People start thinking about it and they think, "Oh, 

gosh."  This is the moment when they have that lightbulb that 

says, "I actually don't have a way to do this on that day."  

And so at that point our first question is -- or was:  

"Do you have a friend or neighbor who could take your ballot 

for you?"  

We -- sort of taking in ballots is extra work, and so 

we try not to do it if we don't have to.  It's sort of a 

last-case, worst-case scenario.  And we'll often offer people 

rides to the polls as well, and many folks with ballots choose 

to take a ride to the polls and drop their ballots off 

themselves if they are mobile and able. 

Q. And when you offered rides to people, were all of them able 

to take a ride? 

A. Oh, no, definitely not.  Lots of folks who are working or 

had kids in the home and just couldn't leave the house and 

preferred us to just pick up their ballot and take it in for 
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them.  

Q. Ms. Gillespie, over the course of your work with the 

Maricopa County Democratic Party, do you have an estimate for 

about how many ballots you collected? 

A. I can tell you how many ballots I saw sort of come through, 

which wouldn't be all of them.  But I would estimate between 

12- and 1500 that I've sort of seen visually and seen go in. 

Q. And now at some point in your work with the Maricopa County 

Democratic Party, did you institute an organized program of 

ballot collection? 

A. I did.  In 2011, we created -- when we were working on the 

mayor's race just in the City of Phoenix, we created a ballot 

tracking system.  So we wanted to make sure that we had a chain 

of custody for any ballot that came through our program.  

In 2012, we fully implemented it in the county.  And 

then in 2014, I trained the state party organizers how to 

implement that same system. 

Q. And did you work with those state party organizers on the 

implementation of that system? 

A. I did, yes. 

Q. And did you have an understanding as to whether or not that 

was part of the overall Get Out the Vote strategy for the 

Democratic Party? 

A. Yeah.  It's a large part of our Get Out the Vote training 

and strategy. 
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Q. Ms. Gillespie, you mentioned as part of your education 

work, you also educate voters on where to go vote.  

A. Yes.  They -- 

Q. Why did you do that? 

A. Polling locations in Maricopa County can be very tricky for 

voters because they change significantly and consistently.  So 

when you have city elections, there are city locations.  

Federal elections are a different set of polling locations.  

From year to year, those polling location can change.  The 

number sort of -- as the number shrinks and grows, people 

collapse and expand.  

Also, in my experience, there's very transient 

populations in Maricopa, both moving in and moving throughout.  

And so many folks are going to a polling location for the first 

time. 

Q. And why is it important that voters go to the right 

location? 

A. Oh, their vote won't count if they go to the wrong 

location. 

Q. And in the course of that education work, did you have the 

opportunity to observe challenges or encounter the reasons that 

you needed to educate voters? 

A. Yes.  We have a system where, in one particular instance, 

we had -- I had a volunteer who had gone to a polling location 

to help a person with a ride to the polls, and called me and 
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asked me to come down to the polling location because there was 

a voter there who was told they were unable to vote at that 

location, that they were at the wrong location, and they needed 

assistance to figure out should they be voting provisionally, 

is this the right location, do they need to go to another 

location.  

So it's definitely a significant amount of confusion 

with certain voters. 

THE COURT:  Ms. Gillespie, take a breath between each 

sentence.  Okay?  

THE WITNESS:  Pardon me.  It's my number one thing I'm 

working on in life. 

THE COURT:  We've had a long week, and my poor court 

reporter's really having a hard time keeping up with you.  

THE WITNESS:  I'll be more conscientious. 

BY MS. CALLAIS:

Q. Ms. Gillespie, in the course of the work that you did in 

Maricopa County, did you ever encounter any voters that did not 

trust the information that they received from the recorder's 

office? 

A. Yes.  There are -- there have been a number of instances 

where incorrect information has gone out -- 

MS. AGNE:  And, Your Honor, foundation and hearsay.  

THE COURT:  Lay a little foundation for that, please.
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BY MS. CALLAIS:

Q. Ms. Gillespie, in the course of your voter education work, 

educating people about where to go vote, did you have the 

opportunity to observe -- when you were engaging voters and 

educating them, did you have the opportunity to talk to them 

about why they -- strike that.  

Ms. Gillespie, why did -- why did the Maricopa County 

Democratic Party engage in voter education efforts? 

A. To make sure that any voter within our universe had the 

information that they needed to cast a ballot that would count 

in the election. 

Q. And in the course of that education work, did you interact 

with multiple voters? 

A. Many. 

Q. And did you have an opportunity to learn about concerns or 

reasons that they might not have that information -- know the 

correct information? 

A. Yes.  Both on the doors, directly engaging with voters; 

also, I often was the point person on sort of picking up the 

phone at the county party for folks who had issues and 

questions.  

So through both of those means, I had many, many 

conversations with folks on these issues. 

Q. What were some of the concerns and the challenges that you 

encountered in that work? 
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A. That many people, for various reasons, don't know where to 

go or have gotten conflicting information about where it is 

that they need to go to vote. 

Q. And what sort of conflicting information were you aware of? 

A. So one issue is what I spoke to earlier, which is the 

change in polling locations.  So someone will get information 

saying, "This is your polling location," but it's not where 

they voted last time.  So that can create confusion, even if 

the information is perfectly accurate and from a trusted 

source. 

With the prevalence of anybody being able to sort of 

send out robocalls, they're -- I've taken numerous phone calls 

on people who got robocalls telling them that they needed to go 

to a polling location that wasn't the polling location that 

they thought they needed to go to.  

All sorts of -- and then there's just sort of rumors.  

People hear something and somebody in their neighborhood says, 

"This is not the polling location.  That is the polling 

location," and they call in to find out what the truth of the 

matter is. 

Q. Were any of the instances that you described instances in 

which people received things from the recorder's office? 

A. That's something I'm aware of but I don't have personal 

experience with. 

Q. Ms. Gillespie, you mentioned earlier that sometimes the 
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party would give rides to people so that they could drop their 

ballot off --

A. Yes. 

Q. -- at the polling location.  

Is that something the parties are able to do for every 

voter? 

A. Oh, gosh, no.  There just simply aren't the resources 

available to any organization, particularly to the party, to 

get everyone who needs to get their ballot to the polls and 

doesn't have their own transportation.  There's no possible way 

we could get everyone there. 

Q. And in the course of the work that you did with ballot 

collection, can you think of any specific instances of 

individuals who wouldn't have been able to get their ballot in 

without your assistance? 

A. Certainly.  I mean, when -- we do everything we can to have 

someone else take it into the polls if at all possible.  It's 

extra work.  It's our volunteers leaving the doors, leaving 

their sort of information, pushing out job -- I mean, the time 

it would take to take one ballot into the polls, you could talk 

to ten voters.  

So we don't prioritize taking in ballots.  If there's 

no other option for a voter, we take in the ballot. 

Q. And were there any instances in which you took a ballot 

into the polls when someone wouldn't have been able to take it 
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in otherwise? 

A. Yeah -- 

MS. AGNE:  Objection, Your Honor.  Foundation.  

THE COURT:  Lay some foundation.

MS. CALLAIS:  Your Honor, she's testified that she's 

collected ballots, and I'm just asking if there's a specific 

instance in which she knows of that -- 

THE COURT:  Okay.  But how does she know this person 

couldn't take it in?  

BY MS. CALLAIS:

Q. Ms. Gillespie, how -- 

MS. CALLAIS:  I think if she could testify to the 

specific instance that she's thinking of, that would 

probably -- 

THE COURT:  Okay. 

MS. CALLAIS:  -- include the foundation, Your Honor.  

THE COURT:  I'll let you ask the question and then 

follow up with foundation.  

And then you can object if she doesn't have the 

foundation in the long run.  

So go ahead.  

THE WITNESS:  Yeah, I have a very personal example, 

which is a very good friend of mine had twins about a week 

before the election.  She also had a 3-year-old at home.  And 

her husband left for work that day and was supposed to take her 
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ballot and forgot.  And she called me in a panic and said, "I 

have no way" -- 

MS. AGNE:  Objection, Your Honor.  Hearsay.  

THE COURT:  Overruled. 

BY MS. CALLAIS:

Q. You can go on. 

A. So we went over.  We got her ballot.  We took it into the 

polling location for her because, you know, just having twins a 

week before then and a 3-year-old, there was no way she was 

getting in that minivan and getting herself over to the polls. 

MS. CALLAIS:  Just one moment, Your Honor. 

THE COURT:  All right.  

MS. CALLAIS:  No further questions, Your Honor. 

THE COURT:  All right.  How long is your cross going 

to be?  

MS. AGNE:  It will be a bit longer than five minutes, 

Your Honor. 

THE COURT:  All right.  Let's take our lunch recess 

and come back at 1:45, then.  

MR. SPIVA:  Your Honor, you said 1:45?  

THE COURT:  Yeah.  

MR. SPIVA:  Okay.  I just wanted to check. 

(Recess taken, 12:54 p.m. to 1:46 p.m.) 

THE COURT:  You may proceed.  

MS. AGNE:  Thank you, Your Honor.
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CROSS-EXAMINATION 

BY MS. AGNE:

Q. Ms. Gillespie, my name is Sara Agne.  I represent the 

intervenor defendants in this matter.  I'm going to be asking 

you few questions this afternoon. 

You live in North Carolina currently? 

A. I do. 

Q. And living there, you would not be in Arizona to collect 

ballots prior to Election Day or on Election Day even if 

HB 2023 hadn't taken effect? 

A. I was in town for the primary election in 2016, but I left 

thereafter. 

Q. And you did not collect ballots for the primary election? 

A. I did not, no. 

Q. Did you work with the Maricopa County Democratic Party 

during that election? 

A. No. 

Q. On direct examination, you testified about former 

District 11.  

A. Yes. 

Q. Was it your understanding that that district had more 

Democrats in it after the redistricting process? 

A. The district moved in such a way -- I wouldn't know that 

information specifically.  I mean, we lost -- that southern 

section that it sort of lost had a significant number of 
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Democrats.  Sunnyslope had a significant number.  

My recollection is that the balance of the district 

stayed even, it's just the geography shifted. 

Q. So the demographics of the district didn't change? 

A. The racial demographics of the district changed.  The 

partisan demographics of the district, my recollection is they 

stayed very similar to what they had been. 

Q. So you didn't vote in Arizona in the November 2016 general 

election? 

A. I did not. 

Q. And you were in town during it? 

A. No, I was consulting -- I was running a race here, but I 

was not here physically. 

Q. And what campaign was that? 

A. It was two campaigns for the Arizona Corporation 

Commission. 

Q. And you did not work with the Maricopa County Democratic 

Party during the November 2016 election? 

A. No. 

Q. Or the August 2016 primary? 

A. No. 

Q. So you don't know what the party did instead of collecting 

ballots? 

A. I don't, no. 

Q. And you voted early in the 2012 election in Arizona, 
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general election? 

A. I voted an early ballot, but I believe that it was turned 

in on Election Day. 

Q. Same with the 2014 general election, you voted early? 

A. I can't rightly recall.  Pardon. 

Q. You've had your ballot collected in the past? 

A. Yes. 

Q. Do you know what recourse you would have had if your ballot 

hadn't made it there? 

A. I would have had to leave work and travel myself.  I would 

have had to get dispensation from my boss to do that, yeah. 

Q. So you had your ballot collected and it wasn't turned in? 

A. It was turned in.  I -- I guess what I mean to say is I was 

working, and that's why I had it turned in.  Had I not been 

able to have someone collect it, I would have had to leave work 

to go turn that in. 

Q. If your ballot hadn't arrived, though, if the collector 

hadn't turned it in for you, you wouldn't have had any recourse 

regarding that ballot? 

A. What do you mean by "recourse"?  

Q. You wouldn't have been able to track that ballot down? 

A. To track it down?  

I'm sorry.  I'm not understanding what you're asking 

me.  

Q. That's okay.  I'll move on.  
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You didn't scan ballots when you worked with the 

Maricopa County Democratic Party? 

A. No.  We don't scan ballots.  The county scans ballots.  We 

record them. 

Q. Your tracking system that you testified you established 

with the party didn't scan ballots or track them 

electronically? 

A. No.  Huh-uh.  It's paper tracking. 

Q. It was on-paper tracking? 

A. Uh-huh. 

Q. Do you still have some of those records? 

A. So we -- to my knowledge, no.  They all get shredded.  All 

voter data is shredded at the end of the election.  Once we 

know that everything's in and it's not useful, we make sure 

that it's properly disposed of. 

Q. Did you track ballots on an Excel spreadsheet? 

A. So, no, not as such. 

Q. Were there any boxes in your tracking system to allow 

voters to determine whether their ballot had been picked up?  

A. So there's two kinds of tracking that the party does, to my 

knowledge, in my experience.  So there are walk sheets.  Any 

time someone goes to speak to a voter, they have little walk 

sheets where they can record information.  

If they collected a ballot, they likely would have 

checked that box or they're trained to check that box to say 
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that it had been collected.  

If you're in Maricopa, you had a second set of work 

things that you need to do, which was our tracking system, 

which was separate from just the check box.  The check box 

would say that it was collected, but it wouldn't tell you sort 

of where it was in chain of custody.  That's why we created the 

second system. 

Q. And neither of those were electronic? 

A. No. 

Q. So voters wouldn't be able to tell at what point in a chain 

of custody their ballot was because the papers would be 

maintained elsewhere? 

A. There is on the receipt a phone call that they could -- a 

phone number they could call.  And we got a number of folks who 

did call that number, and we're able to tell them exactly where 

that ballot was in the chain of custody within two to three 

minutes. 

Q. You testified that you collected 1,200 to 1,500 ballots? 

A. I've seen those ballots that had been collected and were 

going in. 

Q. And was that in your entire time with the Maricopa County 

Democratic Party? 

A. That's my best recollection, so it's a low number but that 

I felt safe to say for sure, yeah. 

Q. So the entire universe of ballots you've seen collected 
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your entire time with the party? 

A. That I visually witnessed, yeah. 

Q. And that was roughly three general elections? 

A. Yeah, for my districts.  My districts are less heavily -- 

do less heavy collection than some of the other districts.  So 

I'm aware of the numbers from the other districts, but I didn't 

physically see them.  I only saw the ones that were in my 

offices in the moments that I happened to be in those offices. 

Q. Did you see those ballots being maintained under lockbox? 

A. So we do keep them in sort of snap-shut boxes.  They aren't 

locked, but they're always -- there's a person whose job is to 

always be within eyesight of them, yeah. 

Q. 24 hours a day? 

A. We don't usually keep them that long, but yes, they are -- 

they're all -- if they need to be kept overnight and they can't 

be taken into a location, they are in locked offices, yeah. 

Q. During your entire time collecting ballots with the party, 

you did not track the number of Hispanic voters you collected 

ballots from? 

A. So this information is tracked initially, but there's a lot 

of data that gets collapsed at the end of the election, and so 

it's not maintained long term.  That's not a decision that the 

county party makes. 

Q. So you don't have a number? 

A. I don't have a number, no.  I can't give you a specific 
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number. 

Q. And the canvassers wouldn't record the race of the voter? 

A. No.  Oh, certainly not. 

Q. You did not track the number of voters without a caregiver 

to return their ballot? 

A. No. 

Q. Did not track the number of voters without family members? 

A. So anyone who -- well, no, to answer your question. 

Q. And you did not track the number of voters without anyone 

else in the household to return their ballot? 

A. So we didn't create boxes that you could check for these 

specific things.  Some of this information is available in 

vans, so you'd be able to look at it while it was happening and 

sort of see some of this, but -- 

Q. But you -- 

A. -- no, we didn't specifically track.

Q. Sorry to interrupt.

A. Sorry.

Q. You didn't track it? 

A. Yeah, no.

MS. AGNE:  Could you please bring up what's been 

marked for identification as Exhibit 331?  

Could you call out the middle email on the page from 

Ms. Gillespie?

THE WITNESS:  Yes.  
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BY MS. AGNE:

Q. Ms. Gillespie, is that your email address at the top, 

oh.leah@gmail.com? 

A. Yes.  It is my email at the top. 

Q. And it's dated February 5th, 2017? 

A. Yes. 

Q. Did you send this email? 

A. I did. 

Q. It appears to be a true and accurate representation of the 

email you sent to Ms. Gonski on that date? 

A. Yes. 

MS. AGNE:  Your Honor, I would move for admission of 

Exhibit 331. 

THE COURT:  Any objection?   

MS. CALLAIS:  Your Honor, we have a standing hearsay 

objection to this exhibit.  

THE COURT:  Can you say that again?  I didn't hear 

you.  

MS. CALLAIS:  Apologies, Your Honor.  We have a 

hearsay objection to this exhibit. 

THE COURT:  Let me take a look at it. 

MS. AGNE:  May I respond?  

THE COURT:  Okay. 

MS. AGNE:  Your Honor, I believe under 

Rule 801(d)(2)(d), Ms. Gillespie, in the email, shows this was 
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an agent of the party -- the opposing party here, and this is 

on a matter within the scope of that relationship while it 

existed.  The emails show that she's been asked to collect and 

return information to them.  They gave her a specific task, and 

she merged all the documents together and turned this in to the 

party.  

So she was the agent of the party at the time, and 

this is a statement in the course and scope of that 

relationship while it existed.  

THE COURT:  All right.  

MS. CALLAIS:  Your Honor -- 

THE COURT:  Did you want to say something more?  

MS. CALLAIS:  Yes.  Well, first off, Your Honor, 

there's been no testimony that at any point in time during 2017 

that Ms. Gillespie was an agent of the party via ADP.  

Specifically, in fact, I think the testimony's established that 

in 2016 and into 2017 she didn't work for even the 

Maricopa County Democratic Party, so I'm not sure what her 

agency relationship is in this context.  She certainly wasn't 

working at anyone's direction.  

THE COURT:  Okay.  

MS. AGNE:  Your Honor -- sorry.  If I may add, the 

emails, I believe, show differently.  She's apologizing that it 

took her so long to get them to them.  And then Ms. Gonski 

responds, "Thanks so much.  We really appreciate it."  

Case 2:16-cv-01065-DLR   Document 380   Filed 10/06/17   Page 192 of 245  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1802 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LEAH ELAINE GILLESPIE - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

919

She was clearly tasked with this agency relationship 

and returning the information to the party. 

THE COURT:  I think that's right.  Overruled.  It's 

coming in.  

(Exhibit No. 331 admitted into evidence.) 

BY MS. AGNE: 

Q. Ms. Gillespie, in the second paragraph of your email there, 

second sentence of that paragraph, you see it begins with, 

"That said"? 

A. Yeah.  

Q. "That said, you should have all of Maricopa County for 2012 

so your people should be able to look at distribution across 

zip codes and get some real information from that year at 

least."  

Do you see that there? 

A. Yeah, I do. 

Q. And I read that correctly? 

A. Yes. 

Q. Do you have any understanding as to whether that was done? 

A. Well, I think you might be misunderstanding the email and 

sort of the situation that was present here.  

Q. I'm just asking if you know whether that was done.  

Was there a look taken at a distribution across zip 

codes? 

A. I have no idea.  This was just something I offered because 
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I thought it might be helpful information.  I wasn't asked for 

the information.  I just sort of sent along some things that I 

had. 

MS. AGNE:  And if you could call up what's been marked 

for identification as Exhibit 423, I believe this is the Native 

version, 423A.

And, Your Honor, the plaintiffs disclosed this as 

subject to the protective order, Document 252, but I spoke with 

them at the break and they said they have no objection to 

bringing up this version on the screen. 

BY MS. AGNE:

Q. Ms. Gillespie, the document on the screen before you, does 

that appear to be the attachments to the email you sent that we 

were just discussing? 

A. Yeah.  This is the meta attachment.  This is the big list, 

yeah. 

Q. So that was the attachment to the email? 

A. Yeah. 

Q. And then if you'll look to line 40 on this Excel 

spreadsheet, do you see the name there in Column B? 

A. Yes. 

Q. Donna Roeder? 

A. Yes. 

Q. Do you know whether or not Ms. Roeder was Hispanic? 

A. I have no idea. 
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Q. And if you look to Column K, same line, so line 40, I 

believe, also regarding Ms. Roeder?  

A. Uh-huh.

Q. It states:  Please call her at least five minutes before 

you arrive.  She needs information on proposition.  She's 

opposed to 487.  Please remind her to vote that way.  

Did I read that correctly? 

A. Looks so, yeah. 

Q. Do you remember what Proposition 487 was in the City of 

Phoenix election? 

A. I have no idea. 

Q. And this was in fall 2014? 

A. I don't know if this was -- yeah.  It looks like it was, 

yeah. 

Q. In the -- in Column L, it's dated November 2nd, 2014? 

A. Yep. 

Q. Would you have any reason to dispute that it was a pension 

reform proposition? 

A. I have a vague recollection of there being a pension reform 

proposition, yeah. 

Q. Was this a document you created? 

A. So this is a document that was created of folks who called 

in to the party and requested a ballot pickup or a ride.  There 

was a Google form that was created, so anytime someone got a 

phone call from any of our offices that said, "I need a pickup 
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or a ride," they would enter information into that form, and 

then it would get sucked up into this spreadsheet, and then on 

Election Day pushed back out to the organizers in that 

geographic area. 

Q. So it was created contemporaneously with the election? 

A. Yes. 

Q. And you maintained this information and attached it to the 

email earlier this year? 

A. I happened to be the person who was the owner of the 

spreadsheet, so I still had access to it, so yeah. 

Q. And this appears to be a true and accurate copy of the 

information you attached to the email? 

A. Yes. 

MS. AGNE:  Your Honor, I would move for admission of 

Exhibits 423 and 423A. 

MS. CALLAIS:  Your Honor, we would object to these as 

hearsay.  I mean, these are statements that are made out of 

court.  If she's using them to prove the truth of the matter 

asserted therein, I mean, they're still out-of-court 

statements. 

MS. AGNE:  Your Honor, I'm offering them for the 

purpose of showing the effect on the party, that they had this 

information at the time.  

THE COURT:  Explain that to me.  

MS. AGNE:  The -- 
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THE COURT:  The effect on the party, what does that 

mean?  

MS. AGNE:  During the pendency of this case, the 

plaintiffs received this information from Ms. Gillespie.  It's 

also an attachment to the email, which was in the course and 

scope of her agency with the party related to Exhibit 331.  

It might also be a party admission, Your Honor. 

THE COURT:  Well, let me hear about that, the effect 

on the party.  Explain that to me now. 

MS. AGNE:  And, I'm sorry.  It meets another hearsay 

exception, which is 803-6, the records of regularly conducted 

activity. 

THE COURT:  I don't remember.  Did she prepare this 

document and have that -- was she the one who got the 

information for this document?  

MS. AGNE:  She testified, Your Honor, that she was the 

owner of the document and maintained it, the custodian. 

MS. CALLAIS:  Your Honor, but she also testified that 

this information came from a number of different people, and it 

was sort of populated into this spreadsheet, not that she 

actually typed the information in there, so... 

THE COURT:  All right.  Again, your first argument, I 

didn't understand it.  Tell me how that works.  

MS. AGNE:  Well, offering it, Your Honor -- I believe 

it meets hearsay exceptions, but to the extent it does not, 
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offering it for the purpose of showing its effect on the 

plaintiffs.  They received this information from Ms. Gillespie 

during the pendency of this litigation and did not look at a 

distribution across zip codes. 

THE COURT:  You're offering this to establish that 

they had information they didn't consider?  

MS. AGNE:  They did not.  Ms. Gillespie in her email 

says, "You should be able to take this and look at a 

distribution of ballot collection across the zip codes in 

here," and to my understanding, that hasn't been done.  The 

witness testified to her understanding, she had no knowledge 

that it had been done. 

THE WITNESS:  Sorry.

THE COURT:  I don't understand.  So you're offering it 

for something that they didn't do?  

MS. AGNE:  Yes, Your Honor.  So the effect on the 

party that they had this information. 

THE COURT:  Okay.  So you're saying the Democratic 

Party had certain relevant information that was contained in 

this document, and she just testified they didn't do anything 

with it?  

MS. AGNE:  Yes. 

THE COURT:  Okay.  I'll consider it -- I'll let it in 

just for that purpose; not for the truth of the matter 

asserted, but for the fact that there was this information out 
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there that was available to the Democratic Party. 

(Exhibit Nos. 423 and 423A admitted into evidence.) 

MS. CALLAIS:  Your Honor, could I just make one note 

for the record?  

The email or the language that Ms. Agne referred to 

was with respect to 2012 in the email that she spoke about, and 

the dates on this are 2014.  So to the extent she was stating 

that the party didn't do something with 2012 information, it 

looks like there might be a discrepancy between the documents, 

so...  

THE COURT:  Hang on.  So -- go ahead. 

MS. AGNE:  Thank you, Your Honor. 

MS. CALLAIS:  One more note, Your Honor.  We did 

submit this subject to a protective order because it contains 

voter information.  So if we are going to admit this, could we 

please make sure that it's under seal?  

THE COURT:  Yeah.  

MS. CALLAIS:  Thank you. 

MS. AGNE:  If you could go to line 90, please, Stacy, 

Column K.  

BY MS. AGNE:

Q. And, Ms. Gillespie, if you'll look to Column B in line 90, 

do you see the name there? 

A. Yes. 

Q. Joyce Carroll; is that correct?  
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A. Yes. 

Q. Do you know Ms. Carroll's ethnicity? 

A. I would have no way of knowing that.

MS. AGNE:  And then if you'll look to Column K.  And, 

Stacy, this is the native version, if you could expand that 

out, please.   

BY MS. AGNE:

Q. And I'm sorry, Ms. Gillespie.  I believe I'm going to take 

you to line 91.  

And the name in Column B there on line 91 is Jay 

Zlochower.  

You see that there? 

A. I do. 

Q. And you don't know Mr. Zlochower's ethnicity? 

A. No. 

Q. In Column K, line 91, the notes are that he lives at 

717 South Spencer, but is registered at a different address, 

919 East Broadway Road.  "Polling place is for the address he's 

registered at.  Call to coordinate a pickup time."  

Did I read that correctly? 

A. Yes, seems like it. 

Q. Do you know why this voter would be registered at one 

address and living at another? 

A. I could speculate, but I don't know.  I'm not familiar with 

Mr. Zlochower. 
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Q. Do you know if it was the practice of the party to 

encourage voters who might be in that situation to update their 

registration? 

A. Always, yeah. 

Q. Because they would otherwise miss out on voting on 

important local races? 

A. Well, for the most part, I mean, many folks just aren't -- 

for various personal reasons happen to be staying someplace 

that is not the place where they are registered to vote.  And 

so it's much harder for them to vote because they've got to 

travel back to their old polling location.  So it's mostly for 

their own ease.  

I mean, if they've truly moved, obviously they need to 

do that.  But, yeah, I mean, it's not good for folks to have to 

go so far to get to their polling locations. 

Q. And if they're living at one address and registered at 

another, they would miss out on voting for important local 

races for the address at which they're actually living? 

A. Well, I don't know -- this is -- I'd have to speculate a 

lot about individuals and their particular circumstances.  But 

I think if they're registered to vote, they'd have the right to 

vote, they just have to go to the polling location at which 

they are registered. 

Q. And you don't think if they live at one address that they 

would miss out on voting for the races that pertained to that 
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address if they're voting in the wrong location? 

A. So someone typed the word "lives," if they were a phone 

banker.  It may that they are staying with a friend or their 

mother is sick and they happen to be staying at her home with 

her but they actually live elsewhere.  

I mean, I don't think the word "live" is meant to 

imply some sort of legal residence or that they live their 

permanently.  We don't know.  We just happen to know this guy 

was going to be at 717 South Spencer, but he's registered at 

919 East Broadway.  And so we want to make sure that he gets to 

the correct polling location.  

I don't know the details of why he happened to be at a 

different place and needed a pickup from a different location 

than his residence.

Q. But he would be encouraged to update his registration to 

where he's currently living? 

A. If he had indeed -- if he -- 

Q. It's a yes-or-no question -- 

A. Yeah.  Yes, of course.  Yes. 

Q. And then the column next to it, Column J says:  This is a 

ride, not a ballot pickup? 

A. Yes.

Q. So the party would frequently offer rides to voters to get 

them to the polling locations? 

A. Yeah.  We offer rides and pickups, either way. 
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Q. And they can still do that, notwithstanding HB 2023 has 

taken effect? 

A. Sure, if people are able. 

MS. AGNE:  May I have a moment to confer, Your Honor?  

THE COURT:  Yes.  

MS. AGNE:  Thank you.  No further questions.  

THE COURT:  Redirect?  

Hang on a second.  

THE WITNESS:  Oh, sorry.

THE COURT:  There's one more round of questions for 

you. 

THE WITNESS:  Okay. 

REDIRECT EXAMINATION 

BY MS. CALLAIS: 

Q. Not off the hook yet, Ms. Gillespie.  So I just had a 

couple of follow-up questions to the questions Ms. Agne asked 

you.  

Now, you spent some time talk about this spreadsheet.  

A. Yes. 

Q. And you mentioned that this spreadsheet was made from 

people who called in and requested a ballot pickup.  

What type of people generally called in and collected 

a ballot pickup? 

A. Folks who call in are folks who are almost always higher 

efficacy.  They're people engaged in the elections.  They're 
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thinking about the election beforehand.  They're focused on 

making sure they vote.  They know the phone number of the 

party, and they take the time to self-select, to call the party 

and to make sure that they can exercise their vote. 

Q. And so earlier in your testimony, you talked about 

different -- that you had a universe of people that you also 

collected ballots from on the doors.  

A. Yes. 

Q. Were there any differences between the individuals who 

called in and the people whose ballots were collected on the 

doors? 

MS. AGNE:  Objection, Your Honor.  Foundation.  I 

don't know how she would know the differences with the people 

on the spreadsheet versus the ones she saw in the neighborhood. 

THE COURT:  Yeah, lay some foundation for that. 

BY MS. CALLAIS:

Q. So, Ms. Gillespie, in the course of your work managing the 

spreadsheet and as an organizer, did you gain an understanding 

of the types of voters who called in to request a ballot? 

A. Yes. 

Q. And in the course of the hundreds and -- of doors that you 

knocked on and thousands of voters that you talked to, did you 

gain an understanding of the types of voters who offered you 

ballots -- or requested ballots -- pickups at the doors? 

A. Yes.  We have a way of tracking people's both efficacy and 
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partisanship.  And so when we go to doors and when we look 

people up, we can see certain information about them or 

likelihoods of information about them in terms of how likely 

they are to vote and how likely they are to vote Democratic.  

So I'm familiar with those people along those two 

metrics. 

Q. And did you notice differences within that? 

A. Yes.  I mean, generally the people we're going to on the 

door are what I like to think of as timid voters.  They're not 

certain they're going to cast a ballot.  They're not certain 

how to cast a ballot.  

Those are why we focus our door work on those folks, 

because they need the most help. 

Q. Are those individuals the same types of people you talked 

about who face various challenges? 

A. Yes.  Yeah, a lot of barriers to entry for those folks for 

voting, which even before they get the ballot -- 

(Reporter clarification.)

THE WITNESS:  Barriers to entry.

BY MS. CALLAIS: 

Q. And do those voters tend to be Latino voters? 

MS. AGNE:  Objection, Your Honor.  Foundation.  I 

don't know how she would know the race. 

THE COURT:  How would you know?  

THE WITNESS:  So I can tell you that they are from 
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predominantly Latino areas.  I can't say specifically that they 

were Latino themselves. 

THE COURT:  Okay.  Sustained.  

You can ask the question she can answer. 

BY MS. CALLAIS:

Q. So the voters that you tended to encounter on the doors for 

ballot pickups, did they tend to be -- to live in predominately 

Latino areas?

A. Majority-minority districts are the vast majority of the 

ballot pickups that we do, yes.  

Q. And is it your understanding from managing the list that -- 

the ballot pickups that people called in, were those always 

from majority-minority districts? 

A. No.  Most of them are from nonmajority-minority districts, 

other types of district. 

MS. CALLAIS:  No further questions, Your Honor. 

THE COURT:  All right.  Now you can step down.  Thank 

you.  

THE WITNESS:  Okay.

(Witness excused.)

THE COURT:  Plaintiffs may call the next witness. 

MR. SPIVA:  Your Honor, next witness is Shari Kelso.

Your Honor, we have Ms. Gonski back with us for the 

afternoon.  She's on maternity leave, but I meant to mention to 

you why she wasn't with us from the beginning.  
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COURTROOM DEPUTY:  Right up here, ma'am. 

THE COURT:  You may proceed. 

SHARI LEE KELSO,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows:

DIRECT EXAMINATION

BY MR. SPIVA:  

Q. Good afternoon, Ms. Kelso.  Can you state your name for the 

record.  

A. Shari Lee Kelso. 

Q. And where do you live, Ms. Kelso? 

A. In Queen Creek, Arizona. 

Q. Okay.  Can you state your address for the record as well.  

A. 30134 North Holly Road. 

Q. And where do you work? 

A. I work at Cardon Children's Medical Center. 

Q. How long have you lived at your present address? 

A. Three years. 

Q. And where did you live before that? 

A. In Gilbert, Arizona. 

Q. Are you registered to vote in Arizona? 

A. Yes, I am. 

Q. And are you registered with one party or the other? 

A. Democratic Party. 

Q. Ms. Kelso, when you moved from Gilbert to Queen Creek, did 
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you update your address with the DMV and the voting -- your 

voter registration? 

A. I did. 

Q. And how did you do that? 

A. At the Department of Motor Vehicles office, when I changed 

my address on my driver's license so we could get a post office 

box. 

Q. And do you recall about when you did that? 

A. That was the first part of November of 2014. 

Q. All right.  And what -- why did you get a post office box? 

A. We live in kind of a rural area, and the mailboxes are 

lumped together, nonsecured, so we wanted to get something more 

secure. 

Q. Did you vote in the -- or did you attempt to vote in the 

2016 presidential preference election? 

A. I did. 

Q. And where did you -- well, first let me ask:  When you -- 

was this shortly after you moved?  Was this the first time you 

had voted since you had moved? 

A. It was the first time, yes. 

Q. Okay.  Did you do anything to try to determine where you 

needed to go to vote? 

A. Yes.  I went online and got a phone number for Pinal 

County, and I called that.  And they told me that I needed to 

go -- according to my address, needed to go to Mountain Vista 
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Middle School. 

Q. So where did you go to vote? 

A. Mountain Vista Middle School. 

Q. And what happened when you got there? 

A. My name was not on the list.  

Q. What did they tell you? 

A. They told me that I needed to fill out a provisional ballot 

and hand it in there. 

Q. Okay.  And did they tell you anything about whether your 

vote would count? 

A. No.  My vote would count.  That was my understanding, my 

vote would count. 

Q. Did anybody tell you your vote might not count? 

A. No. 

Q. And so what did you do?  Did you fill that ballot out? 

A. I did.  I filled the ballot out, and I returned it to them. 

Q. Okay.  And was there a time that you came to learn that 

that vote hadn't counted? 

A. When you guys called me. 

Q. Until then, you had assumed that your --

A. I had, yeah.  I assumed mine was counted, yes. 

Q. All right.  So how did you feel when you learned that your 

vote hadn't counted? 

A. A little angry.  A little angry. 

Q. So did you end up voting in the 2016 general election? 
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A. I did. 

Q. And -- before we get there, let me ask you:  Had somebody 

told you at the presidential preference election that your vote 

might not count unless you were in the right precinct, what 

would you have done? 

A. I would have found out where I was supposed to go and go to 

the right precinct. 

Q. Did you have the ability and means to get to a different 

place? 

A. Yep, absolutely. 

Q. So let me then focus on the general election in 2016.  

Did you vote in that election? 

A. I did. 

Q. And where did you go to vote? 

A. Mountain Vista Middle School in Queen Creek. 

Q. That was the same place you had gone for the presidential 

preference election? 

A. Yeah.  Yes. 

Q. And what happened then when you went there? 

A. My name was on the list, so I did a regular ballot.  Turned 

it in. 

Q. And had you moved? 

A. No. 

Q. And so that apparently is your correct precinct? 

A. Yes.  I think so.  I hope so.
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MR. SPIVA:  All right.  Well, thank you very much for 

your testimony.  

THE COURT:  Cross-examination. 

CROSS-EXAMINATION 

BY MR. JOHNSON:

Q. Good afternoon, Ms. Kelso.  My name is Brett Johnson.  I'm 

with one of the defendant parties in this case. 

You had just testified with the plaintiffs' counsel 

that to find your polling location for the presidential 

preference election of 2016, you called the Pinal County 

Recorder's Office; correct? 

A. Yes. 

Q. And you found their number online; is that correct?  

A. Yes. 

Q. Did you go to their elections department website to find 

that phone number? 

A. I believe so.  I'm not 100 percent sure. 

Q. Did you call a general Pinal County phone number and then 

they redirected you, or did you immediately -- able to talk to 

somebody about where you can vote? 

A. The number on the website I called, and I asked the person 

that I spoke to first. 

Q. You didn't call the Arizona Secretary of State's Office to 

determine where your polling location was? 

A. No. 
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Q. Is that because the Pinal County Recorder's Office is 

responsible for the elections in Pinal County? 

A. I assumed that -- according to the Pinal County website, it 

said, you know, if you need any information on that, then 

that's where you call, so... 

Q. And that was the Pinal County website? 

A. Yes. 

Q. I understand you work in a hospital? 

A. I do. 

Q. What profession, if I may ask? 

A. I'm a surgical technologist. 

Q. Do you work normal shift hours?  Are you 12-hour shifts? 

A. I do 12-hour shifts.

Q. And during the 2016 presidential preference election, your 

employer gave three hours off to go vote; correct? 

A. Correct. 

Q. And you already testified that was enough time to get to 

the polling place and back during the 2016 PP election? 

A. Yes. 

Q. Have you taken off time before to go vote? 

A. Yes, I have. 

Q. And has that three hours always been enough time for you to 

go to your polling location and back to work? 

A. Yes. 

Q. Would you agree it's kind of convenient if your employer is 
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required to give you three hours of time off to go vote? 

A. I think it's -- it's nice that they do that.  I think it's 

important that they do that.  

Q. And it's also required by law.  Did you know that? 

A. Yes. 

Q. In your testimony, did the poll worker tell you you were in 

the wrong place to vote? 

A. No. 

Q. Did you go to a provisional table versus a regular table 

where everybody else was voting? 

A. I don't recall exactly.  I know that -- I remember they 

redirected me to another table to get the provisional ballot. 

Q. And at that time, were you required to fill out a 

provisional ballot form explaining the information that you had 

provided to the poll worker?  You had written it out? 

A. I believe so. 

Q. If that form had said, and I quote, "I know that my 

provisional ballot will only be counted if I have voted in the 

correct precinct, which is based on where I currently live.  I 

understand that voting in the wrong precinct means that my 

ballot will not be counted," would you still have voted in that 

precinct? 

A. Yes, because I was under the impression I was in the right 

area. 

Q. And I apologize.  I meant this as a hypothetical.  
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If there was a statement on that card that you filled 

out saying it was a provisional form, stating that, "I 

understand that voting in the wrong precinct means that my 

ballot will not be counted," would you still have voted there, 

or would you have gone to the correct precinct to make sure 

your vote was counted? 

A. Oh, I -- yeah.  Had I known -- if I know that I'm in the 

wrong precinct, then absolutely, I would go to the correct one. 

Q. And your declaration, I believe, said you had enough time 

to get to the correct precinct if you were provided that 

notification; correct? 

A. Correct. 

Q. Did you call the Arizona Secretary of State's Office to 

register any complaint that your vote did not count? 

A. No. 

Q. Did you contact the Pinal County Recorder's Office to 

register any complaint that your vote did not count? 

A. No. 

Q. Are you aware that both offices have complaint forms online 

to allow you to raise these concerns? 

A. No.  I did not know that.  

Q. For the 2016 general election that you testified with 

plaintiffs' counsel, how did you find out your polling place 

then? 

A. I just went to the -- to the same place that I went to 
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before. 

Q. Did you also receive something in the mail telling you 

where the correct polling place was? 

A. I don't believe I did, no. 

Q. For the record, what is your race? 

A. Caucasian. 

Q. Now, in your declaration, you stated that you strongly 

believe every vote should be counted; is that correct?  

A. Yes. 

Q. Do you agree that bonding issues, such as healthcare or 

schools, during elections are important? 

A. Yes. 

Q. Do you believe it is important to vote for your local city 

councilpersons? 

A. Yes. 

MR. JOHNSON:  Thank you.  No more questions.  

THE COURT:  Redirect?

MR. SPIVA:  Just one.  

REDIRECT EXAMINATION

BY MR. SPIVA: 

Q. I'd asked you if anybody told you that you were -- that 

your vote might not count.  But I don't think, based on what my 

colleague over on the other side asked you about whether you 

would have gone to the wrong -- to the correct precinct, had 

you known -- the question being, did somebody tell you that you 
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were in the wrong precinct? 

A. No.  

Q. Okay.

A. Nobody told me I was in the wrong precinct. 

MR. SPIVA:  All right.  Thank you very much.  

THE COURT:  All right.  You can step down.  Thank you 

for coming.  

(Witness excused.) 

THE COURT:  Next. 

MS. CALLAIS:  Your Honor, plaintiffs call Kate 

Gallego.  

COURTROOM DEPUTY:  Ma'am, right up here. 

KATE GALLEGO, 

called as a witness herein by the Defendants, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed.

DIRECT EXAMINATION 

BY MS. CALLAIS:

Q. Councilwoman Gallego, can you please state your full name 

for the record.  

A. Katherine Sara Woodland Gallego.  

Q. And where do you live? 

A. I live in Phoenix, Arizona, in City Council District 8. 

Q. And I understand you're an elected official here in 

Phoenix? 
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A. I serve on the Phoenix City Council. 

Q. And what district do you represent? 

A. District 8. 

Q. And how long have you held that position? 

A. I was elected in 2013 and began my term in 2014. 

Q. And when was your last election? 

A. I was reelected this August. 

Q. And what did you do before that, Councilwoman? 

A. I worked at the Salt River Project. 

Q. How long were you at the Salt River Project? 

A. About nine years. 

Q. And what did you do before that? 

A. I worked during the administration of Janet Napolitano at 

the Arizona Office of Tourism, promoting in-state tourism.

Q. And what did you do before that? 

A. I worked at the Arizona Democratic Party. 

Q. What did you do at the Arizona Democratic Party? 

A. I was the deputy director of the legislative caucus, so we 

worked to elect candidates, particularly down-ballot candidates 

and Corporation Commission candidates. 

Q. And where were you at before you worked with the Arizona 

Democratic Party? 

A. I was an undergraduate student at Harvard University. 

Q. Councilwoman Gallego, in addition to the work that you did 

for the Arizona Democratic Party, have you ever done any 
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volunteer work for the Arizona Democratic Party? 

A. I have served in a wide variety of volunteer positions.  I 

have been an elected precinct committeewoman every year since 

2006.  I served as the president of the Arizona Young 

Democrats, which is an organization that tries to get young 

people engaged in voting, particularly for Democratic 

candidates and progressive causes.  I chaired the Maricopa 

County Democratic Party Candidate Recruitment Committee, which 

works to recruit candidates to run for office in 

Maricopa County. 

Q. Have you ever had any volunteer experiences with the DNC? 

A. I served on the -- as an elected member of the Democratic 

National Committee. 

Q. And what did you do -- can you tell the Court just a little 

bit what a precinct committeeperson does? 

A. So the precinct committeepeople work to increase turnout in 

their small precinct area, and they serve on the legislative 

district committee in trying to work to elect Democrats in 

their small corner of the county. 

Q. And how do you -- how do you -- how does one work to 

increase turnout in your small corner of the county as a 

precinct committeeperson? 

A. Primarily by going door to door and trying to encourage 

your neighbors to get out and vote.  Trying to explain to them 

what's happening with the elections, where we vote in our 
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precinct. 

Q. And you've been in that position since 2006? 

A. Yes. 

Q. And have you had the opportunity through that position to 

talk to voters in your precinct? 

A. Yes.  Before -- well, particularly before general 

elections, but before many other elections, we go out and 

engage with voters.

And then you're also elected based on you have to 

collect, in my case, ten signatures from your neighbors to get 

on the ballot.  So you run, and you're at the very bottom of 

the primary election ballot. 

Q. Councilwoman Gallego, you also mentioned that you had done 

some work with the Arizona Democratic Party Young Democrats? 

A. Yes.  So I served as president in 2006.  And we tried to 

increase voter turnout in areas where there was a large 

concentration of young people, particularly young people who 

don't vote at high rates.  We define "young" as under 35.  

Those were primarily around college campuses, so we 

did a lot of engagement around NAU, ASU, and the University of 

Arizona.  And we tried to use ballot initiative campaigns 

issues to get people excited about getting involved in voting. 

Q. And in the course of doing that work, did you have the 

opportunity to do Get Out the Vote work? 

A. I did.  So we spent -- we started, as I recall, in the 
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summer and really spent time educating voters about what was on 

the ballot.  And then the closer you get to the election, 

reminding them where to vote and how to vote.  

Early on, there's a lot of education around making 

sure people are actually registered to vote in the right place.  

Many students move every school year, so they'll be in one 

place during the school year and give up their place and then 

move to another address when they get back.  

And you'll be stunned to know that not every student 

immediately upon starting the semester registers to vote at 

their new address. 

Q. And as you got closer to the election, would that education 

work change? 

A. As we got closer to the election, we wanted to educate 

people about where to vote.  Many students, particularly on 

Arizona State University, there's that one polling place, and a 

lot of people thought everyone could vote there.  So trying to 

educate people where their polling place is if it wasn't the 

one polling place, if they were voting, for example, in a 

neighborhood.  When to vote.  The details of the process in 

addition to what would be on the ballot. 

Q. And why did you educate people as to where to vote? 

A. In Arizona, if you vote at the wrong precinct, you cast a 

provisional ballot that won't count.  So we want people's 

ballots to be able to count.  We -- the Arizona State 
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University polling place will get heavily decorated, beyond 

just the traditional signs that say, "Vote Here."  

So we would call them totems, and there would be huge 

numbers of candidate signs up and down.  I don't know if it's 

just a Democratic thing, but everyone wanted their sign on the 

student polling place.  So you would have everything from 

constable all the through U.S. Senate.  And so it would look 

like a huge voting party, and everyone would go there.

But it's -- for many of the people who live around 

ASU, that's not their polling place.  So there was a fair 

amount of education to make sure we could communicate with 

voters where to vote.  So we'd put a little sticker on a 

pamphlet and tell people where their polling place was. 

THE COURT:  Councilwoman Gallego, can I get you to 

slow down a little bit?  

THE WITNESS:  Oh, I'm so sorry.

THE COURT:  There's a court reporter who's trying to 

take this all down, and she's had a long week.  

THE WITNESS:  I bet she has.  We're all happy that 

it's Friday. 

BY MS. CALLAIS:

Q. And, Councilwoman Gallego, in the course of that education 

work, did the -- did the Young Democrats encounter any 

challenges in getting people to the right location? 

A. So the biggest challenge was people seeing one polling 

Case 2:16-cv-01065-DLR   Document 380   Filed 10/06/17   Page 221 of 245  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1831 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KATE GALLEGO - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

948

place and assuming it was okay.  We met with many people who 

were registered to vote at the wrong address.  So you would 

show up at a house, ask for some people, and it was a different 

set of students who lived there.  People had come from other 

states where they had different rules.  A lot of confusion. 

Q. So, Councilwoman Gallego, focusing a bit more on the work 

that you do at present, when did you first run for city council 

again? 

A. In 2013. 

Q. And did you take any steps at that point to educate 

yourself about your district? 

A. I did.  I spent months and months going door to door one 

house at a time talking to voters; so ringing their doorbell, 

introducing myself, and telling them about my vision and then 

asking them what they wanted to see happen.  

So early on, really educating voters about who I was 

and educating myself about the district.  And then as we got 

closer to the election, trying to persuade them to vote for me.  

And then finally, as we got closer to the election, hopefully 

getting them to vote for me, including collecting ballots from 

voters who wanted to support me and who had committed to do so. 

Q. And so through the course of your travels throughout your 

district, could you tell the Court a little bit about what you 

learned about the demographics of your district? 

A. I represent a district that includes the east side of 
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downtown, airport area all the way to South Mountain.  It's a 

very diverse district, but it is primarily a low-income 

district.  It is predominantly Hispanic but also has the 

largest concentration of African-American voters, at 

15 percent.  

I represent much of the public housing in the City of 

Phoenix, that safety-net housing for very, very low income 

people.  So we have residents who pay 30 percent of their 

income to live in the housing, and we have residents who, for 

example, pay $60 a month, so that's 30 percent of their entire 

income.  So we're talking folks who are very, very low income.

Around the airport area, we have one of the highest 

concentrations of refugees in this community.  Many have been 

in our community for more than a decade and are eligible to 

vote but still struggle with understanding the procedures. 

Q. Have you had the opportunity to learn about access to 

transportation in your district throughout your work? 

A. There's a stereotype in this community that everyone in 

Phoenix has a garage with two cars in it.  That is not the 

case, particularly in the community I represent.  

We have a lot of people who don't own a car at all.  

So about 30 percent of our public housing residents have one 

car or fewer -- or one car in their home, but the majority do 

not.  So it's individuals who rely on public transportation.  

We just completed a study because we're going to be 

Case 2:16-cv-01065-DLR   Document 380   Filed 10/06/17   Page 223 of 245  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1833 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KATE GALLEGO - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

950

building light rail from downtown south, and the majority of 

the residents who live along that extension do not have any car 

at all.  So they really are people who depend on public 

transportation.  

We have a significant percentage of individuals, 

including in public housing, who have significant mobility 

challenges, so they -- even if they are using public 

transportation, it's a stretch for many people and really hard 

to get around.  

We have what's called Paratransit Dial-a-Ride, where 

they will come specifically to where you are.  And about 

21 percent of our city doesn't have access to that at all.  So 

it's something that I've really worked to improve.  I chaired a 

transportation campaign that will help expand Dial-a-Ride and 

the light rail and bus service, but we have a long way to go.  

It's a 500-square-mile city, so even though we are the 

urban center of Maricopa County, we still have huge amount of 

land to cover.  And if you don't have a car, it is hard to get 

around in this community.  

I learned that the hard way myself.  I had a seizure, 

and in Arizona, you lose your driver's license for a few months 

when you have a seizure.  So I had to depend on public 

transportation or the charity of others to be able to get 

around.  And where I live in the city, it is tough to get 

around.  I'm not on a bus route.  
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Many of the other places in the city are what you'd 

call a two-seat bus route.  So you have to get on one bus and 

then take another bus to get there.  So what might take you and 

I 20 minutes to drive is an hour and 30 minutes if you're using 

public transportation.  

And we're working very hard to improve that, but we 

have a long way to go. 

Q. And you talked a little bit about the demographics of your 

district, but do you know the predominant language in your 

district? 

A. It is predominantly English, but we have a significant 

number of residents, including U.S. citizens, who are Spanish 

language dominant or speak only Spanish.  

And then there are many other languages spoken in my 

district.  I visited an elementary school recently where 18 

were spoken just by kindergartners.  So it's an incredibly 

diverse city with a lot of languages spoken.

Q. So you mentioned that in the course of going door to door, 

there was a time at which you would collect ballots.  How would 

that process work? 

A. So voters in city elections can be on the Permanent Early 

Voter List and receive a ballot in the mail to vote.  We, early 

on in the campaign, tried to persuade people to vote for me, 

and then we kept track of the people who were committed 

supporters.  And we'd go back once absentee ballots were 
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mailed, which was about a month before the election, ask them 

to vote and ask them if we could take in their ballot so that 

they didn't forget. 

Q. And how did people respond to that request? 

A. Some people really appreciated the opportunity to just get 

it done and not have to worry about it.  They also had 

questions about how to vote:  What is the signature block?  

Where do you sign?  What do you use to vote?  

So they appreciated having the support.  We had some 

voters who were Spanish language dominant.  In my ballot, I 

always see Spanish instructions, but we would often hear from 

people like there was no good explanation and they wanted a 

verbal explanation.  

People were often very happy to just be done with it 

and not have to worry about leaving it out in the mailbox where 

something might happen or something happening -- you know, mail 

gets lost fairly frequently, so many people appreciate it. 

Q. And so in the course of interacting with these voters and 

going door to door, did you learn about any challenges or did 

you observe any challenges that voters faced in turning their 

ballots in themselves? 

A. Many people wait until the last minute to vote, and then it 

becomes too late to mail them.  So that was a real challenge.  

We also had voters for whom mobility is a challenge.  

So it's a sad situation, but we have people who really have 
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chronic pain and who don't go around -- who don't leave their 

homes or even struggle to get up.  

I was door-knocking once, and a voter crawled to 

answer the door, which was terrible.  I mean, it's really, 

really disappointing and is, I think, someone who would have 

been eligible for assistance in getting a wheelchair.  But if 

you don't know how to apply for mobility aids, it really can be 

a challenge.  

And particularly in our public housing, we just have a 

lot of people who don't have a lot of safety net or social 

capital to help them with that.  So voters would be grateful to 

not have to get to the mailbox or out in the heat.  

My election -- the key election was in August, so 

we're talking 118 degrees, and if you have health challenges, 

you probably don't want to be out and about at that time. 

Q. When you would ask a voter if you could take in their 

ballot, did you ever have any voters refuse to let you do that? 

A. Yes.  Many voters strongly preferred to turn it in on their 

own, particularly more like college-educated and Caucasian 

voters would be less interested. 

Q. And how did you respond to that?  

A. That that was absolutely happy -- we tried -- that we'd be 

happy.  As long as they were voting, we were happy.  We would 

try to take them through the timeline of when it would be too 

late to put it in the mail, and you need to deliver it, and we 
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would try to explain where you could deliver it. 

Q. And the voters that you mentioned that had various 

challenges, did you make any observations about the demographic 

groups that they were in? 

A. The voters who were most likely to struggle or to want 

assistance were most likely to be Hispanic voters.  More common 

among people for whom English was not their first language, I 

would say. 

Q. And were you more likely to collect ballots from Hispanic 

voters? 

A. Yes. 

Q. And do you have an estimate over the years about how many 

people's ballots you collected? 

A. So I tried to calculate, and I think maybe around 90 -- oh, 

over the years?  I'm sorry.  I've not tried to do that 

calculation. 

Q. Congresswoman -- congresswoman.  

A. I'm getting a promotion. 

Q. Councilwoman Gallego, is it your understanding that you can 

no longer collect ballots? 

A. It is. 

Q. And did you volunteer on campaigns in 2016? 

A. I did. 

Q. Is it your understanding that in 2016 you were not able to 

offer the assistance you described in collecting ballots? 
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A. It is, yes.  

Q. During 2016, did anyone ever -- did anyone ever request for 

you to collect a ballot when you were conducting campaign work? 

A. Yes. 

Q. And did you make any observations about why they were 

requesting that assistance? 

A. It was too close to the election to be able to mail it, and 

they didn't think they would -- he didn't think he would be 

able to get to the polling place. 

Q. Do you know if he was able to vote? 

A. So I guess there was a couple -- there was one who 

requested it, and then I -- Councilwoman Debra Stark was 

running in a special election, and I did a bunch of phone calls 

on her behalf.  And as we got closer to the election, there are 

people you would ask -- I would ask if they had voted.  And 

they would say they couldn't for various reasons, and they 

would have absentee ballots.  

But like, for example, one individual was taking care 

of an ill loved one and just didn't want to leave the house to 

be able to vote.  So if someone had been able to pick up the 

ballots, there'd be one more person who would have been able to 

participate, but because that was not an option, the voter 

wasn't represented in the election. 

Q. And you mentioned, I think, earlier that you had -- you had 

not made a calculation about how many ballots you had 
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personally collected over the years, but that there was a 

number of 90.  

Do you know what time period you were thinking of 

then? 

A. So I was thinking in my election that was about how many I 

personally collected.  And then we had about ten people who 

would regularly go door to door, so they did the same in that 

last month.  It would be enough votes to really change the 

course of an election, especially in a low-turnout election 

like my own where 8,000 -- I think 8,000 people voted for me. 

Q. You mentioned earlier, Councilwoman, that you took steps, 

particularly when you were with the Young Democrats, to educate 

voters about their polling location.  

Do you also do that in the course of your own 

campaigns? 

A. The City of Phoenix has voting center elections, so you can 

vote at any voting center in the City of Phoenix.  So you don't 

need to do that education, except to explain how it's different 

from the other elections.  

Q. And in the course of explaining how it's different from the 

other elections, have you ever encountered any -- made any 

observations about challenges that voters may face in 

understanding that? 

A. Voters assume that every voting procedure will be like the 

last election in which they voted, so they assume that if they 
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could vote at any precinct in one election, that you could -- 

well, some voters assume that that's something you can always 

do.  People will regularly say, "I always vote at that church," 

and don't appreciate that polling places change.  It's 

confusing to have two different types of systems. 

Q. And when you say that the City of Phoenix is different, 

what is it different from? 

A. The state elections and the elections from the Maricopa 

County Recorder, which has precinct-based voting, so in those 

elections you can only vote at your precinct.  The City of 

Phoenix sets up our own election rules, and we've decided that 

we want people to be as involved as possible, to make it as 

easy to vote as possible.  

Voting -- we have about 20 percent of voters 

participating in our elections, and we don't want any 

additional barriers.  That's far too low.  We want more people 

involved in deciding who our elected leaders are and voting on 

important issues.  So we've decided voting centers make sense 

because it's much easier for voters.  You can vote at work.  

You can vote when you're close to your home.  If you're running 

errands, you can stop in and vote. 

Q. And are there years in which your constituents might have 

to vote in a Phoenix election in one location and a 

Maricopa County or a statewide election in a different 

location? 
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A. Yes. 

Q. And have you noticed any impact of that on your 

constituents in their understanding of where to vote? 

A. Phoenix voters have one of the highest rates of ballots not 

counting when they can't -- particularly in the elections that 

are not voting center elections.  So it's a real barrier for my 

constituents to be able to participate. 

Q. And I believe earlier, Councilwoman, we spoke a little bit 

about how you were also a precinct committeewoman.  And you 

said, I think, that that was the lowest place on the ballot; 

right? 

A. The very bottom. 

Q. The very bottom of the ballot.  

A. Although when you're running for the first time, it is 

exciting to see your name down there. 

Q. If a voter was able to vote in an election and have some of 

their ballot count at all of the races for which they were 

eligible, would that concern you as a precinct committeeperson 

being at the bottom of the ballot? 

A. The whole reason I'm a precinct committeeperson is to 

increase voter turnout, so I would absolutely want votes to 

count for as many elections as possible.  The whole point of 

being a PC is to improve turnout, so if the inability for them 

to vote in my election prevented them from voting, it would be 

such a disappointment. 
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MS. CALLAIS:  May I have one moment?

THE COURT:  Yes.  

THE WITNESS:  And I don't want to oversell the -- but 

people don't come out to vote in precinct committeewoman 

elections.  They want to vote in the U.S. Senate race or the 

legislative district race.  They are not motivated to come out 

for that little race at the bottom, except possibly my mother.

MS. CALLAIS:  I'm sure they enjoy voting for you, 

Councilwoman.

THE WITNESS:  Yes. 

MS. CALLAIS:  No further questions, Your Honor. 

THE COURT:  All right.  Cross. 

CROSS-EXAMINATION

BY MS. HARTMAN-TELLEZ: 

Q. Good afternoon, Councilwoman Gallego.  We've met before, 

but my name is Karen Hartman-Tellez.  I represent the State 

defendants in this case.  I just have a few questions for you. 

Let's start first with ballot collection.  You said 

that you collected approximately 90 ballots when you were 

running for city council in 2013; correct? 

A. Yes. 

Q. And then you said that you had about ten other people 

volunteering with your campaign or working with your campaign; 

is that correct?  

A. Correct.
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Q. And you surmised that if they -- that they collected the 

same number of ballots, but did you keep track of how many 

ballots the rest of your campaign volunteers -- 

A. We did keep track at the time.  We had a system with the 

voter file where we could -- if we picked up Kate Gallego's 

ballot, we could -- we would specifically note that ballot, and 

it was tied to the specific voter's name.  

Q. But you didn't maintain those records?  You don't have them 

today? 

A. I did not anticipate this need, so I don't have those 

records. 

Q. So you don't know for sure -- 

A. I do not. 

Q. -- how many ballots your campaign collected in 2013? 

A. Correct. 

Q. When you engaged in ballot collection activities in 2013, 

you -- sometimes you had to hold those ballots for a few days; 

right? 

A. Correct. 

Q. And you didn't provide any formal training to your campaign 

volunteers about how to handle ballots and maintain a chain of 

custody, did you? 

A. We had some established procedures, including keeping them 

in a locked, secure place. 

Q. Where was that locked, secure place? 
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A. At our office, in a locked room. 

Votes are like gold.  I mean, you really want to -- if 

you get the -- you really want to take good care of them.  I 

had someone who was going door to door with me and had a ballot 

and had to sneeze, and he sneezed on me and away from the 

ballot, and I was fine with that because the ballot was so 

important. 

Q. You didn't do background checks on your campaign 

volunteers, did you? 

A. I did not. 

Q. When you collected ballots from voters, you didn't provide 

them with a receipt for that ballot, did you? 

A. I did not. 

Q. And you didn't let them know how they could check to see if 

their ballot had been received by the city clerk, did you? 

A. I did not. 

Q. And you're aware of what we have been calling HB 2023, the 

bill that made ballot collection illegal, with some exceptions? 

A. I am. 

Q. And that went into effect in 2016? 

A. Yes. 

Q. You mentioned a voter in 2016 who you said couldn't return 

a ballot? 

A. So that was the voter in Councilwoman Stark's election who 

had to care for a sick person, a sick loved one?  
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Q. Well -- 

A. Yes. 

Q. -- you said that there was -- is that the person?  Is that 

the only person that you know of who was unable to return a 

ballot because of the ballot collection prohibition? 

A. So there was -- I was calling voters during the Get Out the 

Vote period, and there were several people who said it just 

wasn't going to happen for them.  But you said "a voter," and I 

think that was the only specific story I had told. 

Q. Do you know how many voters told you that they couldn't 

return a ballot in 2016? 

A. It was just a few, but I didn't -- I didn't put quite as 

much time into Councilwoman Stark's election as my own. 

Q. That's understandable.  

Did you -- any of those voters that you spoke to who 

said that they wouldn't be able to return a ballot, did you ask 

them if they had a family member who could do it for them? 

A. So I -- the one voter whose story I told was at home with a 

sick family member.  So I don't remember if I specifically 

asked, but it was, "I can't leave," so it implied there was no 

one else who could leave as well. 

Q. Okay.  And that person didn't say that the sick family 

member had a caregiver other than them? 

A. My understanding was that the primary caregiver was the 

only caregiver, but I don't know that I got great detail. 
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Q. All right.  You ran again just recently in 2017.  So you 

were unable to collect ballots for your last election; correct? 

A. Correct. 

Q. Did that negatively affect your campaign? 

A. I ran unopposed, so it -- I was still able to win, but I 

think turnout would have been higher if we had been able to 

collect ballots.  And I would have appreciated having more of 

my constituents vote.  

I was very last in terms of the number of people 

voting in any council district, and it's not a point of pride.  

You want people to be engaged in making the decisions, even if 

they're writing in "Fred Flintstone" instead of my name. 

Q. But you would have won even if it had been only your mother 

who had voted for you? 

A. Yes. 

Q. I think you mentioned voters who have significant mobility 

challenges? 

A. I did. 

Q. Have you spoken to any of those voters about the special 

election board process? 

A. I consider myself to be very engaged in campaigns and 

politics.  I had never heard of the special election board 

until preparing for this trial. 

Q. Well, you did -- you were deposed in this case; correct? 

A. I was. 
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Q. And that was before your -- the major part of your campaign 

in 2017? 

A. It was. 

Q. And we discussed the special election board process during 

your deposition? 

A. We did. 

Q. So you knew about it by the time you were campaigning in 

2017? 

A. I did. 

Q. And you didn't tell any voters that they should contact the 

city clerk's office if they, due to mobility impairment, were 

unable to return a ballot? 

A. I did not. 

Q. Let's move on to the out-of-precinct issue.  And the -- you 

talked some about vote centers.  

Phoenix staggers its city council elections; is that 

correct?  

A. Meaning we vote in odd years instead of even?  

Q. And not all council districts are up for each election.  

A. Correct. 

Q. So there are eight city council districts in the City of 

Phoenix? 

A. Correct. 

Q. And so at any one time, there are only four city council 

districts on a Phoenix city election ballot; correct? 
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A. Correct. 

Q. And city council districts are geographically based; right? 

A. Correct. 

Q. So a person who's entitled to vote for one city council 

district is not entitled to vote in any other city council 

district? 

A. Correct. 

Q. Okay.  So that means that for city council elections, even 

if the mayor is also on the ballot or -- and there may be 

propositions on the ballot, there are no more than four 

different types of ballot for one election; correct? 

A. Correct.  

Q. Do you know approximately how many -- what percentage of 

Phoenix voters vote in person on Election -- or not necessarily 

on Election Day, I know the vote centers are sometimes open a 

little bit longer than just the one Election Day -- but who 

vote at vote centers? 

A. I believe 5 percent. 

Q. So we're talking maybe roughly around 2,500 people voting 

in person -- 

A. I have no reason --

Q. -- in a city election? 

A. -- to doubt your math. 

Q. Are you aware that there are over 2 million registered 

voters in Maricopa County? 

Case 2:16-cv-01065-DLR   Document 380   Filed 10/06/17   Page 239 of 245  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1849 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KATE GALLEGO - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

966

A. Yes. 

Q. And that in each primary or general election in Maricopa 

County, there are thousands of ballot styles? 

A. I believe that we have very advanced computers.  You 

could -- a computer could easily print out the right ballot for 

a voter. 

Q. But you've never been an election administrator, have you? 

A. As a member of the Phoenix City Council, we oversee 

elections.  We've had incredibly complicated ballots.  We had 

one ballot where we printed several different maps in color, so 

very logistically complicated. 

Q. On the ballot itself, you printed maps? 

A. We did.  Computers can do amazing things. 

Q. Computers cost money, don't they? 

A. They do. 

Q. And very advanced computers cost a lot of money? 

A. They do. 

Q. You agree that if a person votes in the wrong precinct in a 

precinct-based election, they may not receive a ballot with the 

correct candidates, especially for the down-ballot races; 

correct? 

A. Correct.

MS. HARTMAN-TELLEZ:  If I may just take a moment to 

confer?  

I have no further questions.  
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Thank you, Councilwoman. 

THE WITNESS:  Thank you. 

THE COURT:  Redirect? 

REDIRECT EXAMINATION 

BY MS. CALLAIS:

Q. Councilwoman, you were just asked some questions about the 

impact of ballot collection on your campaign and on your 

election itself.  

As a councilwoman representing your district, are 

there other reasons outside of your electoral victory that you 

might want more voters in your district to participate in an 

election? 

A. I believe that we want as many people as possible to 

participate.  These are incredibly important decisions, and 

people feel more connected to their community if they can help 

make the decisions, but also have some practical 

considerations.  

Sometimes resources are allocated, particularly in 

ballot initiatives, with strategy to winning the election.  For 

example, in Maricopa County we had a countywide sales tax 

called Prop 400 that was a sales tax that supported specific 

projects throughout the county.  And many people believed those 

projects were allocated with an electoral strategy where they 

put projects in areas with a lot of votes so that people would 

feel like they were benefitting and they would come out and 
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vote and win.  

I mentioned that transportation is very important to 

me.  The -- we're building light rail south from downtown to my 

community.  That's with only City money.  It was left off the 

Maricopa County Prop 400 list of projects.  And a consultant 

involved with the campaign told me that was because there just 

weren't enough votes in the south Phoenix area to make it worth 

putting any type of investment in there.  

So I feel like my constituents, in that way, are not 

getting their fair share of Maricopa County sales tax dollars, 

because they weren't seen as being a big enough voting block.

So real tangible impacts from low turnout. 

MS. CALLAIS:  No further questions, Your Honor. 

THE COURT:  Okay.  You can step down.  Thank you for 

coming. 

THE WITNESS:  Wonderful.  Thank you so much.  

Apologies to the court reporter.

(Witness excused.)

THE COURT:  Plaintiff may call the next witness. 

MR. SPIVA:  Your Honor, we had sent the other 

witness -- we'd moved them to Tuesday, so they aren't here.  

And we -- I don't know if you've noticed.  We've been kind of 

rushing because we thought we were going to run out of time, 

but we actually, I think, outdid ourselves and finished early. 

THE COURT:  Okay.  So who do I charge this time to?  

Case 2:16-cv-01065-DLR   Document 380   Filed 10/06/17   Page 242 of 245  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1852 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

UNITED STATES DISTRICT COURT

969

MR. SPIVA:  I don't know, Your Honor.  

THE COURT:  Okay.  So we're done for the day?  

MR. SPIVA:  Yes. 

THE COURT:  All right.  So where we are now with the 

time is the plaintiffs have 11 hours and 16 minutes; defense 

has 15 hours and 50 minutes.  

And how do we look starting 9:00 o'clock on Tuesday -- 

let's start at 9:15 on Tuesday.  I have an appointment, and 

I'll probably be here by 9:00, but I don't want to have you 

guys waiting, so let's plan on 9:15.  Okay?  

MR. SPIVA:  Great. 

THE COURT:  All right.  

MS. KARLSON:  I was just rising for you. 

THE COURT:  Okay.

All right.  So tell me, how do you look about 

finishing your case?  

MR. SPIVA:  I think definitely by Wednesday, 

Your Honor.  And I guess I don't really see I'm getting any 

looks of horror if I say possibly Tuesday -- 

Oh, I'm sorry.  We have one person who has to go 

Wednesday morning. 

THE COURT:  But you'll finish on Wednesday at the 

latest?  

MR. SPIVA:  Yes, Your Honor. 

THE COURT:  All right.  How do you guys look with your 
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case?  

MS. KARLSON:  Yes.  We had planned on starting 

Wednesday afternoon just based on the allocation and since we 

had to take Helen Purcell out of order, so... 

THE COURT:  All right.  So we're finishing on 

Thursday -- or Wednesday, a week from next Wednesday, and I 

don't have any room for adding days so we've got to get it 

done.  Okay?  

MS. KARLSON:  We understand, Your Honor. 

THE COURT:  All right.  Anything to talk about before 

we recess?  

MR. SPIVA:  We don't have anything, Your Honor. 

THE COURT:  Okay.  Have a good weekend.  See you 

Tuesday. 

MR. SPIVA:  Thank you.

MS. KARLSON:  Thank you, Your Honor.  

(Proceedings adjourned at 2:59 p.m.) 
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P R O C E E D I N G S

(Proceedings resumed at 9:09 a.m.) 

THE COURT:  Okay.  Where are we?  

MR. SPIVA:  We're ready to call our next witness.  I 

think defense counsel wanted to discuss kind of scheduling 

going forward. 

THE COURT:  Okay.  

MR. SPIVA:  And I can give you kind of an update on 

where we are.  

We have today and this morning, Patrick O'Connor, 

who's a voter witness; continuation of Dr. Berman, one of our 

experts; Councilman Steve Gallardo; Dr. Lichtman, our last 

expert; and then Carmen Arias, who is both a voter and was a 

ballot collector. 

Tomorrow, we anticipate Spencer Scharff, who was with 

the Arizona Democratic Party.  He needs to go in the morning, 

so we think we probably will continue Dr. Lichtman into 

tomorrow, certainly the cross, I'm sure, will continue into 

tomorrow.  So we were going to put Spencer Scharff on first and 

then finish with Dr. Lichtman.  

And then the last thing I would do, and I think this 

is what -- we were just talking, so I know this is what defense 

counsel -- there are some witnesses who have had some 

difficulties.  One person had a death in the family and so 

could not be here last week as planned, and then there are a 
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couple of people who we've been trying to get here in person, 

one of whom lives on the Native American -- the Navajo 

Reservation.  And -- 

THE COURT:  Is this someone who's going to testify 

that they couldn't get their ballot in without this help?  

MR. SPIVA:  She would be someone who talks about the 

OOP issue, Your Honor. 

THE COURT:  All right.  

MR. SPIVA:  Yeah.  But Native American.  

So I mean, we -- I'm not sure that we -- I can't 

represent to Your Honor that I know that we can get any of the 

people who were kind of still on our, you know, "maybe" list.  

I know there are two that we're still trying very hard to get, 

and if we got them, we would ask, you know, Your Honor's 

permission, defense counsel's consent, to bring them out of 

order.  

And I -- they would be voter witnesses, so I suspect 

that, you know, their testimony -- the direct would be about 15 

minutes and the cross would probably be about 10 or 15 minutes, 

so we're really talking about an extra, I don't know, hour of 

time.  But I don't know that I'm going to actually be able to 

bring them, Your Honor, but I think that is -- 

You know, obviously, you can speak for yourself. 

But I think that was their concern was that we might 

be impinging on defense counsel's time if we were allowed to 
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bring those out of order.  Like I said, I suspect it would not 

be a lot of time.  

And one last issue I'll flag, Your Honor, is the 

woman, Terra Begay, who lives on the Native American 

reservation is a teacher, and she just can't get here in 

person.  And so we've been trying to get her here in person, 

but it's clear now that we are not going to be able to succeed.  

So if I can get confirmation that she can do this, we were 

going to propose -- and I flagged this for defense counsel this 

morning -- we were going to propose doing her by teleconference 

if defense counsel consented and Your Honor would allow.  

I haven't made a motion to that effect yet because I 

don't have even solid confirmation that she can do that.  But I 

wanted to just flag it as a possible issue so it's not like, 

"Oh, you're bringing it up for the first time the day before 

you want to do it." 

THE COURT:  Okay.  

All right.  Ms. Karlson?  

MS. KARLSON:  Our -- as you know, defense counsel has 

great concerns about the timing that we have been raised -- 

raising repeatedly with plaintiffs.  We have scheduled our 

witnesses around the concept of they have five trial days; we 

have five trial days.  That includes Helen Purcell.  We're 

counting that against our time, obviously, so the morning of 

Friday.  That's why we calculated them getting the morning of 
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Wednesday to put on their case.  That puts us -- I mean, it 

actually gives plaintiffs slightly more time because they had 

part of the morning on Friday.  But we are concerned about 

being able to put on our case. 

THE COURT:  So my question is total hours, is that 

what your concern is?  Or is it the timing and sequence of the 

witnesses?  

MS. KARLSON:  Both, Your Honor.

THE COURT:  Okay.  

MR. JOHNSON:  It also goes -- Your Honor, if I may.  

It also goes to the total hours of all of our time being eaten 

up by cross-examination, because they're continuously putting 

on their direct examination or direct case further for the 

remainder of the trial.  So that also goes to one of the 

issues.  

THE COURT:  Well, that's not an issue.  

Cross-examination is your time, and I don't know what your 

point is. 

MR. JOHNSON:  I understand.  But if they're 

continuously able to go over the five-day period to keep on 

bringing direct examination and eat up all of their 25 hours, 

that obviously limits our ability -- we have to -- we're 

prejudiced because we have to spend the time on 

cross-examination versus -- 

THE COURT:  So I'm not sure.  Are you guys asking for 
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something?  What is your point?  

MS. KARLSON:  We believe that we -- we should be able 

to start our case at noon on Wednesday or after the lunch break 

on Wednesday and go forward with our case. 

THE COURT:  So you're asking that -- well, let me just 

tell you, we're probably a couple hours ahead of -- we probably 

have a couple more hours than we anticipated because we got in 

a lot of hours last week.  But right now, if we stayed with the 

25 hours per side, where we are is, like I said, 11:15 for the 

plaintiffs and then 15:50 for the defense. 

So when we get down to zero for the plaintiffs, we'll 

have to see if we're going to add each side an hour or 

something, but you're not going to be able to use up all the 

time and take away their time.  So just plan on that.  Right 

now you've got 11 hours and 15 minutes left.  You might end up 

with 12 hours and 15 minutes at best.  So just plan it 

accordingly.  

I mean, you put on a lot of witnesses and you were 

pretty efficient with some of them, but it seemed like there 

could have been a little more efficiency with some of the 

witnesses from what I could gather as far as what -- the 

evidence you were trying to get out.  So I think now you need 

to really be efficient.  Okay?  

MS. KARLSON:  Your Honor, can I raise one more issue, 

please?  
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THE COURT:  Yeah. 

MS. KARLSON:  The email that they sent us yesterday 

had six potential witnesses that they were going to try to work 

in, and we would like it if they could narrow that down since 

they seemed to indicate that there's potentially only two 

voters, and that's why it's only going to be an additional 

hour. 

MR. SPIVA:  We were clear in our email last night, 

Your Honor, that we were not planning to call all six of those.  

We just wanted to include the universe of people who we were 

still trying to contact.  And I can certainly represent this 

morning, as I have to defense counsel, that I think the most 

that we'd be asking for is a couple more witnesses and, almost 

certainly, they would both be voter witnesses. 

THE COURT:  Okay.  Well, let's -- you can work your 

witnesses, but you got 11 hours and 15 minutes to do it. 

MR. SPIVA:  Understood. 

THE COURT:  All right.  

MR. JOHNSON:  One last issue, Your Honor.  It goes to 

the logistics of it, though.  So when can we expect that 

they're going to be closing their case so that we can, 

obviously, start our case?  And again, going to what 

Ms. Karlson said, we anticipated these issues two months ago. 

THE COURT:  Yeah. 

MR. JOHNSON:  They've continuously raised them. 
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THE COURT:  I think -- today is Day 5, halfway 

through.  You guys put a witness on for a couple hours, so I 

think you guys do the math.  It looks like 11:00 o'clock 

tomorrow, your case should be done.  

MR. SPIVA:  Okay.  Thank you, Your Honor. 

THE COURT:  All right.  So let's get started.  Who's 

our witness?  

MR. TISCHENKO:  Your Honor, plaintiffs call Patrick 

O'Connor. 

THE COURT:  Okay.  

Mr. O'Connor, would you come up here, please, and be 

sworn. 

PATRICK ALEXANDER O'CONNOR, JR.,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. TISCHENKO:

Q. Good morning, Mr. O'Connor.  

A. Good morning. 

Q. Can you please state your full name for the Court.  

A. My name is Patrick Alexander O'Connor, Jr. 

Q. And what city do you live in? 

A. Currently I live in Tempe, Arizona. 

Q. How long have you lived in Tempe? 

A. It's been about five, six years now. 
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Q. And what brought you to Tempe? 

A. I came to study at Arizona State University. 

Q. And are you still in school? 

A. No.  I graduated in fall 2016. 

Q. And where do you work? 

A. I work at a software company called Workiva. 

Q. And where did you live before you moved to Tempe? 

A. I lived in Miami, Arizona. 

Q. And what county is that? 

A. That's Gila County. 

Q. And have you always lived at the same address in Tempe? 

A. No. 

Q. Since you moved to Tempe, about how many times have you 

moved addresses? 

A. Within the five or so years, I've moved about six times. 

Q. And have you rented or owned in Tempe? 

A. That's all rent. 

Q. And, Mr. O'Connor, what is your race or ethnicity? 

A. Caucasian, white male. 

Q. Are you registered to vote in Arizona? 

A. I am, yes. 

Q. When did you first register to vote in Arizona? 

A. I registered to vote as I was leaving high school in 2011. 

Q. Did you vote in the November 2012 general election? 

A. I did not, no. 
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Q. And did you register to vote anytime after 2012? 

A. I updated my registration in August 2016. 

Q. And how did you update your registration? 

A. It was basically just verifying all the information there 

was correct, that I had my parents' address there to make sure 

I could get mail, things like that.  

Q. So did you use a website to update your voter registration? 

A. Yes.  I initially was reminded to make sure to remember to 

vote using this website called VotePlz, "Vote Please," which 

asked me which state I was in.  And then that then redirected 

me to Arizona's DMV website to update the registration. 

Q. And you mentioned that you used your parents' address to 

register to vote.  Why did you do that? 

A. It's just a more, I guess, permanent sort of residence for 

me.  Being in Tempe, I kind of anticipated that I'd be moving 

around, you know, frequently enough.  I felt like Miami was 

more my permanent residence.  

Q. And when you were in college, did you receive important 

mail at your parents' house? 

A. Yeah, all the time. 

Q. And is the Miami address the same one that was on your 

driver's license? 

A. Yes. 

Q. Why did you decide to register to vote in 2016? 

A. This was the first general election that I felt like I had 
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a real strong opinion about who I wanted to vote for, and I 

just felt like I wanted that voice to be heard. 

Q. And did you attempt to vote in the November 2016 election? 

A. I did, yes. 

Q. And was -- did you vote in person in the November 2016 

election? 

A. I did, yes. 

Q. And was that the first time you had ever voted in person? 

A. Yes. 

Q. And where did you go to vote? 

A. I went to Miami High School. 

Q. And about how far is it from where you were living in Tempe 

to Miami High School? 

A. It's about an hour and a half one way, so three hours both 

ways. 

Q. And why did you go to the Miami High School polling place? 

A. The website I used reminded me that I need to go to Miami 

High School to vote, but I had already kind of like prior 

knowledge because I knew that people in my community, if you 

were voting in Miami, that you went to Miami High School. 

Q. What happened the morning of Election Day? 

A. Well, I woke up and, you know, went to Miami at 5:30 a.m.  

I got there about 7:00 a.m. so that I could make it back to the 

office.  And so I waited for a bit.  Eventually, it was my 

turn.  I gave the lady my information, and she let me know that 
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for whatever reason I wasn't -- she used the phrase "in the 

system."  And because of that, I would need to vote 

provisionally.  So I thought that was fine, but I got the 

provisional ballot, filled it out, and then put it in the 

provisional ballot box. 

Q. Did the poll workers tell you anything else about 

provisional ballots? 

A. They briefly kind of walked me through like what that 

meant.  I already had an idea of what exactly that was, but... 

Q. And what was your understanding of why you had to vote 

provisionally? 

A. I didn't really know exactly why I needed to vote 

provisionally.  I just figured, you know, maybe I had updated 

my registration too late and they just needed to like verify 

information on it.  I wasn't really worried whether or not it, 

like, wouldn't count or something. 

Q. Did the poll workers tell you that you were in the wrong 

polling place? 

MR. JOHNSON:  Objection.  Hearsay. 

MR. TISCHENKO:  It goes to his perception. 

THE COURT:  Overruled. 

THE WITNESS:  Do I answer?  

BY MR. TISCHENKO:

Q. You can answer.  

A. Okay.  
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No, they did not tell me I was in the wrong place. 

Q. And did the poll workers say anything about whether or not 

your ballot would count? 

A. No.  Just that I was voting provisionally. 

Q. And, now, did the poll workers give you a ballot? 

A. They did, yes. 

Q. Were you aware of whether or not there were different kinds 

of ballots at the polling place? 

A. My understanding was only that there was maybe provisional 

and nonprovisional, but other than that, no. 

Q. So did you ask for a particular type of ballot style when 

you were voting? 

A. No. 

Q. And did you -- and you said that you voted the provisional 

ballot; correct? 

A. Yes. 

Q. Did you get a receipt? 

A. I did, yes. 

Q. What was your understanding of the purpose of the receipt? 

A. Basically, it was just for my own records that I had voted 

that day.  Not really much to -- you know, much importance, I 

guess. 

Q. And after the election, did you hear anything from Gila 

County about whether your vote counted? 

A. No. 
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Q. How did you find out that your vote did not count? 

A. You guys or one of you guys called me and asked me about 

it, and that kind of confirmed for me that it didn't count. 

Q. And did you follow up after that with Gila County to find 

out what happened? 

A. I did, yes.

Q. And what is your understanding, based on that follow-up, 

about what happened to your vote? 

A. Well, essentially, the reason that I was -- I had the 

provisional status was because when I registered originally in 

2011, I registered as a mail-in voter.  I just kind of forgot 

that at the time, but essentially what happened and what made 

my vote not kind of resolve from that provisional status was 

that for whatever reason, I was given the wrong ballot.  And it 

just basically didn't count because I apparently voted on the 

wrong ballot. 

Q. And what do you mean when you say "wrong ballot"? 

A. I -- I don't know exactly what the specifier was, but 

essentially, I needed to vote on some sort of 165A ballot and I 

voted on a 160E ballot, essentially.  I don't know, a different 

ballot that I wasn't supposed to be given.  

Q. And again, did you ask for a particular type of ballot? 

A. No. 

Q. And did you know what kind of ballot you were voting? 

A. Other than provisional, I mean, that's all I knew. 
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Q. And is it your understanding that you, in fact, showed up 

at the right place to vote? 

A. Yes. 

Q. And how did it make you feel to learn that your vote was 

not counted? 

A. I was just disappointed, really, I mean, because this was 

the first vote that, you know, I felt was really important.  

And I wanted to voice my opinion, but it didn't really matter 

in the end, so... 

Q. Did your experience attempting to vote affect your 

confidence in Arizona's voting system? 

A. Yeah.  I -- I think it's maybe a little bit more difficult 

than it needs to be to make sure all your ducks are in a row.  

But, you know, I'm definitely going to continue trying to vote 

because I think it's important, but wish it was a little 

easier. 

MR. TISCHENKO:  Nothing further. 

BY MR. TISCHENKO:

Q. Are you a member of a political party? 

A. I registered as a Democrat. 

MR. TISCHENKO:  Nothing further. 

THE COURT:  Okay.  Cross? 

CROSS-EXAMINATION 

BY MR. JOHNSON:

Q. Good morning, Mr. O'Connor.  My name is Brett Johnson.  I 
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represent the intervenor defendants in this case.  

Going to the conversation that you had with the county 

recorder's office in Gila -- correct? 

A. Uh-huh. 

Q. Did you contact the Secretary of State's Office? 

A. I think it was the registrar's office or -- 

Q. From Gila County, though; correct? 

A. From Gila County, yes. 

Q. Did you contact the Arizona Secretary of State's Office? 

A. I don't believe so. 

Q. So you knew that Gila County was responsible for 

administering that election in Gila County; correct? 

A. I knew that I had registered with Gila County and that's 

where I went to vote, so that's why I called them. 

Q. And you did contact and have a conversation with a Gila 

County election worker; correct? 

A. Not necessarily someone, I guess, who was at the polling 

location, but someone who worked at that office, yes. 

Q. She identified herself as an election official for Gila 

County; correct? 

A. I would say so, yeah. 

Q. And she was quite helpful? 

A. Yeah.  She had a lot of answers to questions for me. 

Q. And one of the questions that she had was she explained 

that, because you were on the Permanent Early Voting List, that 
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you could not -- you had to vote provisionally because your 

vote -- you could not count -- cast a vote twice; correct? 

A. Right. 

Q. And at the polling location itself, they handed you what 

was a yellow receipt; correct? 

A. Yes. 

Q. Did you keep a copy of that yellow receipt? 

A. I kept it.  I put it in my car.  I couldn't find it later 

on, so... 

Q. Do you recall on that yellow sheet whether or not there was 

a phone number to call to determine whether your vote counted? 

A. Yes. 

Q. Did you call that phone number? 

A. I did not. 

Q. Did the Gila County election officer tell you that if you 

would have called within ten days, your vote would have 

counted? 

A. I don't know if that was -- they didn't -- they didn't tell 

me that -- that it was a guaranteed thing.  They did tell me 

that I could call that number to check it. 

Q. And I apologize.  I know you're talking about your 

conversation with the poll worker.  When you contacted the 

election official, that was about a year after the election; 

correct? 

A. Right, yes. 
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Q. You already knew that you were going to be a witness in 

this case? 

A. Yes. 

Q. And you tape-recorded that conversation; correct? 

A. I did. 

Q. And as part of that conversation, did the Gila County 

election official say that if you would have called within the 

ten days, your vote would have counted? 

A. I mean, I don't remember that specifically from the 

conversation.  If she said that, then she said that.  I -- I 

don't remember off the top of my head. 

Q. And the Gila County Recorder's Office, when you called and 

talked to that election official, she had done some significant 

research into your file; correct? 

A. Seemingly, yes. 

Q. Did you feel like she was being responsive to your issues? 

A. Yeah, absolutely. 

Q. Did she inform you how to ensure that your registration was 

corrected so that this would not happen again? 

A. So, I mean, there was an issue between my physical and 

mailing address, but that, I don't think, would have changed 

the outcome of my vote not counting.  I believe that the root 

issue was that the ballot was wrong. 

Q. Understood.  

And what she told you, correct, is that there was a 
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clerical error at the polling place; correct? 

A. Right. 

Q. And that if you would have called within the ten days, your 

vote would have been counted; correct? 

A. Again, I don't remember exactly what she said in there.  If 

that -- yes. 

Q. Then after that conversation, she relayed that -- how to 

fix your registration so it would not happen in future 

elections; correct? 

A. I don't believe that making any changes to my registration 

would change the ballot that I was given. 

Q. Did she go over the Permanent Early Voting List to ensure 

that the information was correct on there so you would get your 

early vote? 

A. Yes. 

Q. Did she also go into great detail about the U.S. postal 

system between Globe and Gila? 

A. Yeah.  It's kind of a weird area. 

Q. It's a weird area.  It's a very -- and she explained that 

it's just one little isolated area between Miami and Globe; 

correct? 

A. Yes. 

Q. And you testified previously that you were actually living 

in Tempe when you drove back to Globe to vote; correct? 

A. Yes. 
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Q. And Arizona law allows you to do that because you were a 

student at the time; correct? 

A. I suppose so, sure. 

Q. It's convenient that they allow you to have your parents' 

address as your permanent address even though you live in 

Tempe; correct? 

A. I mean, I would still say, you know, to a point, I still 

lived there.  I mean, I've gotten mail there for years.  I go 

there and visit very frequently.  I mean -- 

Q. But you actually sleep on campus -- 

A. I sleep in Tempe, Arizona, yes. 

MR. JOHNSON:  No further questions.  Thank you, 

Your Honor. 

THE COURT:  Redirect?  

MR. TISCHENKO:  Briefly.

THE COURT:  Do you call it "Miami" or "my-yam-ma"?  

THE WITNESS:  Depends which generation you ask.

REDIRECT EXAMINATION

BY MR. TISCHENKO:

Q. Just so it's clear for the record, what was your 

understanding of the issue with your mailing address and your 

residential address? 

A. So essentially, as far as that goes, technically, my 

physical address was 1507 Arbor Avenue, that same street 

address, in Globe, Arizona.  My mailing address was Miami, 
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Arizona.  So just a quirk of where my parents live, I guess. 

Q. And is your understanding that that issue caused the poll 

worker to give you the wrong ballot? 

A. The understanding I had from the phone conversation was 

that that didn't matter.  That wasn't the issue. 

Q. And are Miami and Globe both located in Gila County? 

A. Yes. 

Q. And so is it your understanding that regardless of the 

reason you were given the wrong ballot, you were eligible to 

vote for many of the races on the ballot you were given? 

A. That's what I would think, yes. 

MR. TISCHENKO:  Nothing further. 

THE COURT:  All right.  Mr. O'Connor, you may step 

down.  Thank you for coming. 

THE WITNESS:  Thank you.  

(Witness excused.) 

THE COURT:  Next witness?  

MR. KAUL:  We're going to continue the testimony of 

Dr. Berman. 

THE COURT:  Okay. 

DAVID BERMAN,

called as a witness herein by the Plaintiffs, having been 

previously duly sworn or affirmed, resumed the stand and 

continued to testify as follows: 

THE COURT:  Dr. Berman, I'll remind you, you're still 
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under oath. 

THE WITNESS:  Okay.

THE COURT:  You may proceed.

DIRECT EXAMINATION (Continued)

BY MR. KAUL:

Q. Welcome back, Dr. Berman. 

Just before we broke, we had been talking a bit about 

the literacy test.  And I wanted to start by asking, was the 

literacy test -- or can you speak about the whether the 

literacy test was applied in a racially discriminatory manner? 

A. Well, that was certainly what the Supreme Court said, and 

there was quite a bit of evidence to that effect.  It was a 

literacy test in English, which meant that it was particularly 

hard on the people who have trouble with English.  And the 

actual administration of it was at -- very discretionary.  

The -- excuse me -- the registrars in these counties 

could apply it to African-Americans, even though there wasn't 

an English problem, in a manner which meant that many of them 

did not get registered. 

Q. Okay.  And did that also impact people of other minority 

groups? 

A. Well, Hispanics and Native Americans especially, yes.  Only 

about 20 percent of the Native Americans could -- were speaking 

English at the time, and it was a very -- when it was first 

adopted.  So it was something that -- which anyone who voted 
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for it would have a good idea who was going to be affected.  I 

don't think there's any doubt about that.  And certainly, the 

Supreme Court, Justice Department, and others said the great 

weight of evidence was on the -- toward the conclusion that 

this was discriminatory. 

Q. Did the discriminatory application of the literacy test 

continue until its repeal? 

A. Yes.  One of the sort of ironies of the changing political 

dynamics were that minorities were shifting to their Democratic 

Party more, the conservative rural Democrats were shifting to 

the Republican Party, and as Republicans came into power, they 

had a different idea about the literacy test.  Before, the 

Mexican-American vote was in the Republican category.  All of a 

sudden it changed. 

And I talked about literacy cards that were used in 

the Operation Eagle Eye by Republicans, which basically was an 

application of the literacy test.  It would challenge the 

Hispanics voting in south Phoenix if they could actually read 

English and understand -- read the U.S. Constitution, various 

portions, and -- without help.  

So it was -- it was a long time after the -- it stayed 

on the books until the '70s. 

Q. And that's a good transition, actually.  Let's talk a bit 

about the 1960s and the 1970s.  

A. Yes. 
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Q. And let's go to page 89-12, the second paragraph.  

A. She -- 

Q. It will come up on the screen in just a second.  

A. Okay.  Yeah.  

I just don't remember 89-12 right off the top. 

Q. It's in the bottom right of your report, the hard copy.  

And so in your report, you sort of summarized the 

status of civil rights laws as of 1964; is that right? 

A. Yes, I did. 

Q. And can you give us sort of the basic conclusion as to 

what -- 

A. There wasn't much in terms of public accommodations, 

protections.  That didn't come until about 1965 in Arizona law.  

There was -- Phoenix was a pretty -- and Arizona, much 

of Arizona, was fairly solid South in many respects in terms of 

civil rights protections. 

Q. And at the end of this blown-up paragraph here, did you 

quote an observer in 1964 who summarized the state of civil 

rights protections? 

A. Yes, I did.  And it's pretty much what I just said, that 

there wasn't much of anything there.  There was no civil rights 

law except for some prohibition on public employment, 

discrimination on public employment.  But there were no 

accommodations, laws, or -- elsewhere in the report, I talk 

about the segregated swimming pools and public accommodations 
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around the state so -- 

Q. You're always a step ahead of me, Dr. Berman.  I'll get 

there in just a second.  

A. Well, you're going to have to move faster. 

Q. Well, does -- just to be clear, is this observer's summary 

accurate? 

A. Yes, it is.  That's -- I implement the -- I point out that 

it's accurate as I go on, yes. 

Q. Okay.  And so you mentioned the repeal of the literacy 

test.  So in 1965, the Voting Rights Act was enacted; right? 

A. Right. 

Q. And did that lead to the suspension of the literacy test in 

parts of Arizona? 

A. Yes, it did.  In Indian America, Apache -- where the 

Native Americans were, basically, yes. 

Q. Okay.  So let's turn, then, to 89-15.  

And on this page, you talk about the State of 

Arizona's involvement in challenging the repeal of the literacy 

test.  Is that right? 

A. Yes. 

Q. And that was in Oregon versus Mitchell, which you cite 

here? 

A. Uh-huh.  Yes, I talk about Oregon versus Mitchell.  Here's 

where we find some of the statements about -- from the Supreme 

Court about the actual discrimination. 
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Q. Okay.  And you were talking about -- a minute ago about 

segregation in Phoenix, for example, in the 1960s, and I think 

it's in the report on this page.  

Can you talk about some of the ways in which Phoenix 

or other parts of Arizona were segregated in the 1960s? 

A. Well, in terms of the public accommodations, schools were 

segregated.  Well, they were -- they were de facto in the '60s, 

but even before that, they were segregated.  

The public accommodations, basically, is the areas in 

which there was a concern until maybe 1965, when Sam Goddard, 

who was a Democrat, became governor and brought the 1965 act 

into -- with some support from the legislature, of course, into 

being. 

Q. So when you're talking about public accommodations, you're 

talking about things like pools? 

A. Well, restaurants and anything that's open for the public, 

theaters, anything that was open.  A lot of concern was 

stimulated by many of the people who were Hispanics, who came 

back from World War II, had fought, and Native Americans and 

fought, and African-Americans who came back and said, "We're 

not treated well.  We have a right to go to these 

accommodations," so there was quite a groundswell of movement 

toward that kind of activity. 

Q. And was housing segregated at that time? 

A. Yes.  De facto.  There were certain places where you 
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couldn't live in Phoenix, above, I think, Van Buren Street.  

You had to be -- stay below if you were Hispanic. 

Q. Now, you started to talk about this before, and I know your 

report addresses it at 89-16.  But could you talk a bit about 

whether there was intimidation at the polls that continued into 

the 1960s.  

A. Yes.  This is part of the change I was talking about 

before.  As the minorities started to mobilize and became -- 

actually, the Democratic Party had become the party of civil 

rights by that time, starting with the '40s and moving on.  

There was a genuine shift in Arizona, as well as in other 

Southern states, toward the Republican Party among many of the 

white voters, and most of the minorities were shifting to the 

Democratic Party.  

In Operation Eagle Eye, which got a lot of attention, 

particularly later on because Chief Justice Rehnquist was 

somewhat -- before -- when he was coming up to be chief 

justice, that became an issue.  It was on -- and basically, it 

was an effort to intimidate voters standing in line and -- by 

flashing literacy cards saying virtually what was in the 

literacy law, literacy test law about, "Can you recite 

English -- in English, the portions of the U.S. Constitution?"  

And they were flashed the cards, and many were 

intimidated, and that was the idea.  And it gummed up the 

works.  People saw what was happening, left.  
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So it was -- it was an effort that -- very comparable 

to what was very common in the South at one time, with 

Democrats doing that to people they didn't want to have voting. 

Q. Were voter challenges used? 

A. Were voter -- I'm sorry. 

Q. Were voters challenged?  Was their eligibility challenged? 

A. Yes, they were, but it was not a legal challenge; it was an 

intimidation.  You know:  "You better get down here.  You're 

doing something illegal" kind of thing. 

Q. And I think this is obvious, but who was the target of 

those efforts you're describing? 

A. Largely, Hispanics.  It was used in Hispanic neighborhoods. 

Q. Now, in 1870, Congress banned literacy tests with an update 

of the Voting Rights Act; is that right? 

A. 1870?  

Q. I'm sorry, 1970.  

A. Yeah, 1970, yeah. 

Q. And did Congress specifically cite Arizona in making that 

decision? 

A. Yeah.  The -- especially with the language minorities, 

which brought Arizona under the preclearance provisions.  If, I 

guess, the -- 1972 turnout figures and voting registration and 

turnout figures were used to put Arizona into the preclearance 

category. 

Q. And did Congress make findings about the extent to which 
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Native Americans were registered -- 

A. Yes.  

Q. -- in Arizona?

A. That was the -- which was not good, yes.  It was not 

testimony of "I've been discriminated against" or anything.  It 

was statistical, you know, the turnout figures. 

Q. And what did those statistics find, just to be clear? 

A. Underrepresented -- fewer voters than they would expect 

given the number of people there and then registration and 

turnout. 

Q. So fewer registered Native Americans? 

A. Registered Native Americans, yeah, and voting than 

expected.  Using 1972, I think, was the figures.  

Q. Okay.  All right.  And then starting on page 89-18, you 

have a section called "General Development Since the 1970s."

Do you see that? 

A. Yes. 

Q. I'm going to sort of walk through this.  Let's start with 

the last paragraph on page 18, going on to the second paragraph 

of page 19, where you discuss Governor Castro.  

A. Yeah. 

Q. Can you sort of walk the Court through some of the events 

related to Governor Castro's first run in 1970 and then his 

election in '74? 

A. He got the nomination in '70 from the Democratic Party and 
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was -- lost in 1970.  Some researchers felt it was because, 

with some intent, perhaps, that the legislature had wiped out 

all registration and came up with a law that required new 

registration every ten years.  And it just so happened that 

just before his election, they had wiped out the rolls.  

So it was very difficult to get the Hispanics and 

Native Americans, who had enrolled for years -- it was 

difficult to get them enrolled in the first place, and then 

when you wipe out the registration base, all the people who had 

been registered had to start all over again.  It put the 

minorities at a particular advantage -- difficult advantage -- 

disadvantage, I should say, yeah. 

Q. And then when he ran in 1974, were comments made about his 

appearance? 

A. His opponents said that the person he was running against 

looked like a governor, which suggested to some that they were 

pointing out that perhaps Candidate Castro did not look like a 

governor.  

And he was -- you know, I've interviewed, frankly, 

just about everybody who was involved in politics in that 

period, because I had a project where I was involved, and I 

talked to him about it.  And I interviewed him.  He was very 

upset about politics, the tone of politics, in that period, 

particularly in Phoenix, and with -- and the newspapers, which 

ran a thing with Raul Castro's picture.  And his -- 
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Q. Fidel? 

A. Yeah, Fidel.  Not Raul, Fidel.  Yeah, it was Fidel at that 

time, saying "Who's running for governor?" kind of thing.  

So very upset with the caliber of politicking there 

and the racial overtones that he encountered. 

Q. Okay.  So let's go to the next paragraph on that page and 

talk about Governor Mecham for a minute.  

So in this paragraph, you discuss some of the events 

that happened during Governor Mecham's tenure; is that right? 

A. Yes, I do. 

Q. Can you sort of give us the highlights, low lights, maybe? 

A. Did you say the low lights?  

Q. Well, yeah, I was correcting myself.  Go ahead.  

A. Yes.  He -- Governor Mecham was an unusual governor that 

had unusual views that he gave expression to, calling black 

children "pickaninnies" and doing -- a lot of -- in fairness, 

he insulted a lot of minorities.  It wasn't just 

African-Americans.  

And he rescinded an order to -- that was an executive 

order of his predecessor, Governor Babbitt, which created a 

Martin Luther King holiday.  He substituted -- it was a paid 

holiday.  And Mecham said that -- and he had good reason to, by 

the way.  There was some solid argument about whether Babbitt 

had legally acted in doing that.  

But Mecham rescinded it and adopted a holiday for King 
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which was nonpaid.  It was on a Sunday, and it wouldn't be 

paid.  

I think he did -- I talked to Mecham too.  I mean, 

I've been around, and he was very insistent that he hadn't 

really canceled the holiday.  He just substituted another one, 

which was, in the eyes of many of the observers, sort of an 

insult.  

And then he went on to say, "Well, I don't think King 

really deserves a holiday."  I mean, he shot himself in the 

foot by going on and saying things which were interpreted as 

racist, and so -- 

Q. And this is the late '80s right now; right? 

A. Yes. 

Q. And were -- was a poll conducted about the state of race 

relations in Arizona at that time? 

A. Yes, there was.  And nearly everyone in the poll said, yes, 

racism is a problem in Arizona.  They weren't calling everybody 

a racist in Arizona, but they were simply saying -- 

MS. AGNE:  Objection, Your Honor.  Hearsay. 

THE WITNESS:  I'm sorry. 

THE COURT:  Sustained.  

THE WITNESS:  What do I do?  

BY MR. KAUL:

Q. What I just want to focus on is the portion of your report 

that just relays the results of the survey.  
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A. Survey, yes.  And I think that -- go ahead.  Yeah.  It was 

more -- 

Q. And you said the survey revealed that there was widespread 

view that race relations were poor in Arizona? 

A. Yes.  Yeah. 

Q. All right.  Let's turn to the next page, page 20, second 

paragraph.  

In the late '90s, was there a racial profiling 

incident in Chandler, Arizona? 

A. Yes, there was.  It was a roundup of people who thought -- 

who were suspected of being illegal aliens in the state.  I've 

forgotten the number.  I guess it was 300 people or more who 

were rounded up by the police.  It was quite a major event.  

And I said it was a little bit of a forerunner of 

what's to come.  I mean, that was -- it was unusual because it 

was sort of -- I don't think it had been done before, to that 

extent. 

Q. And what was the race of the people who were detained? 

A. They were Hispanic, largely Hispanic workers. 

Q. And you mentioned 300 people.  Were those people actually 

legal residents, in fact? 

A. There were some legal residents who were rounded up 

inadvertently, but I think that the most -- many of them were 

undocumented workers.  That was a very common practice at the 

time.  Anybody was out here, they would gather on the streets 
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for jobs and -- 

Q. Did that -- did that event lead to civil rights actions? 

A. I'm not sure what happened on that.  There was lawsuits, 

and I'm not sure what the results were of that. 

Q. Let me direct your attention to the second-to-last sentence 

in the paragraph you've got on -- from your report.  

A. Yeah.  There's settlements, yeah.  And civil suits, yeah.  

500 -- $500,000, yeah. 

Q. All right.  Going to the next paragraph, in November of 

2000, there was a Prop 203, which banned bilingual education; 

is that right? 

A. Yes, that's true. 

Q. And did that also create concerns about race relations? 

A. Yes.  I think it was a concern of many in the Hispanic 

community, particularly that -- there had been an awful lot of 

bilingual programs that were suddenly taken out, and this did 

raise questions about the intent and the -- 

MS. AGNE:  Objection, Your Honor.  Hearsay.  And 

foundation for the intent opinion.  

MR. KAUL:  He's an expert, Your Honor.  He's allowed 

to provide hearsay testimony. 

THE COURT:  I think he was just saying what the 

concerns were.  He wasn't saying what the intent was.  So I 

think it's overruled -- it is overruled.
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BY MR. KAUL:

Q. Go ahead.  

A. So that was the -- yeah.  The concerns were expressed in 

the media, as I -- as I point out in the paragraph. 

Q. All right.  Let's talk about Joe Arpaio, which is, I guess, 

the next paragraph, going on to the next page.  

A. Yes.  That was simply a continuation of the racial 

profiling kind of problem.  And that, too, caused a great deal 

of concern and, as we all know, a lot of litigation. 

Q. I was going to say, I'm sure the Court is familiar with the 

press regarding --

A. Yeah. 

Q. -- former Sheriff Arpaio.  

So just at a high level, for the record, can you sort 

of summarize what the -- what type of conduct created 

controversy with Joe Arpaio in particular.  

A. Well, he was patrolling our -- in Hispanic areas, largely, 

looking for people who might reasonably be suspected of being 

in the country illegally, as undocumented workers.  

And he was -- also went to the raids on various 

establishments looking for undocumented workers.  Restaurants, 

people who were cleaning rooms or whatever.  They weren't 

particularly high-paying jobs. 

So it caused a lot of controversy in the community, 

and particularly among the Hispanics, because it looked like 
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discrimination and racial profiling. 

Q. And that led to lawsuits; correct? 

A. Yes.  Tons of them.  And I -- I got into that simply 

because of the calling attention to what appeared to be racial 

problems and lawsuits that sort of formed the broad environment 

of that period. 

Q. And did it also lead to an order that he stop 

discriminating on the basis of race? 

A. Yes, he did, and there was some question about whether that 

was actually done.  And so -- as you know, I think in a 

courtroom down here a little bit, right next door, we had a 

pardon that he was given for much of his -- 

MS. AGNE:  Objection, Your Honor.  These opinions 

aren't in his report. 

THE COURT:  Sustained.  This is way beyond where he 

was in his report. 

THE WITNESS:  Yeah.  I personally -- yes, I agree with 

that.  I put it in because I wanted the contextual thing, not 

because I wanted to pursue the litigation. 

BY MR. KAUL:

Q. Let me -- 

THE COURT:  You don't need to comment on the 

objection.  

BY MR. KAUL:

Q. So let me ask you about the next -- I guess the second 
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paragraph on page 21, which discusses Prop 200 in 2004, which 

was a proof of citizenship requirement for -- 

A. Yes. 

Q. -- voter registration.  

A. Yes. 

Q. Was the understanding at the time that that law burdened 

voters of a particular racial background in particular? 

A. I think the understanding was that there were going to be 

more difficulties among people who were minorities in producing 

the proof of registration than others might have.  And there 

was that concern.  So that, yes, I think it was interpreted 

that way. 

Q. Okay.  And just focusing on the last sentence of this 

paragraph, you talk about the number of voter registration 

forms rejected between 2005 and 2007; is that right? 

A. Yes.  

Q. And how many were rejected? 

A. The figures I have there, 31,000 people being rejected for 

lack of proof of registration. 

Q. Okay.  And this is between just 10 and 12 years ago, we're 

talking? 

A. Yes.  Yeah.  

THE COURT:  Did you say lack of proof of registration 

or lack of proof of citizenship?  

THE WITNESS:  Well, I'm sorry.  I meant to say 
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documentation of citizenship.  Yes.  I'm sorry.  

THE COURT:  Okay.  

BY MR. KAUL:

Q. All right.  Let's go to Page 22, the first three 

paragraphs.  

And I won't go through these in detail because we've 

had some testimony on this, but in these paragraphs, did you 

summarize election administration issues that have occurred in 

Maricopa County in recent years? 

A. Oh, yes.  Well, they were well-publicized and -- problems 

with the polling -- well, at the presidential primaries in 

2016, about the complaints about the lack of polling places, 

which were cut back.  And minorities -- there were complaints 

that the cutback was particularly difficult for -- in minority 

areas.  It was -- lack of polling places there was particularly 

severe.  

There was also problems with the printing of materials 

in English.  Sometimes the wrong information was given.  

Sometimes the -- 

Q. Did you say in English or was it a different -- 

A. I mean in Spanish.  I'm sorry.  So these are the kind of 

problems that surfaced up there, yes. 

Q. All right.  Let's turn to Page 23, the paragraph beginning 

with "In particular."  

Now, this section of the report, you're discussing 

Case 2:16-cv-01065-DLR   Document 381   Filed 10/11/17   Page 40 of 231  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1895 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DAVID BERMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1012

preclearance issues; is that right? 

A. Yes, I am. 

Q. And one of the facts you note is that since 1982, the 

Justice Department had vetoed four statewide redistricting 

plans that appeared to discriminate against minorities; is that 

right? 

A. Yes. 

Q. And this is when Arizona was subject to preclearance; is 

that correct?  

A. Right. 

Q. All right.  And also in this paragraph -- actually, got my 

paragraph wrong.  In the bottom paragraph -- I'm not going to 

ask you to go through the numbers because they're in the 

report -- but in that paragraph, you discuss 

underrepresentation among minority groups in the -- in elected 

office; is that right? 

A. Yes, I do.  

Q. Let's turn to your rebuttal report or reply report, 

Exhibit 90.  

Now, prior to preparing this, did you have an 

opportunity to read reports prepared by Dr. -- defense experts 

Dr. Critchlow and Dr. Hood? 

A. Yes.  I had -- their depositions, you mean?  

Q. No, their expert reports.  

A. Oh, their expert reports, yes. 
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Q. And let's go to pages 2 and 3, the Summary of Opinions 

section.  

And you include some bullet points here where you 

summarize your opinions; is that right? 

A. Yes.

Q. Can we sort of go through those bullet by bullet and you 

can explain what opinions you reached? 

A. Yeah.  Well, I think all -- from memory, yeah.  I know 

the -- I think the difference -- maybe I'll go a little bit 

around that, but I think there is a tendency to distort a 

little bit.  But most -- I think there is an agreement that 

there was a history of discrimination.  I don't think that 

that's really in dispute.  I think the dispute with Professor 

Critchlow is basically the significance of various events that 

I talk about.  

And the dispute, too, is whether the -- these events 

informed this particular litigation.  I think there's where the 

rub comes, but to say that the history -- there is -- we have 

to conclude, I think everyone would agree, that history does 

make a difference.  And it does inform the present.  

So -- and Critchlow is saying that -- Dr. Hood says 

there's no reason to question the -- he doesn't question the 

events or my interpretation of the events.  He doesn't think 

they're relevant, and I disagree with that, of course. 

Q. Okay.  Let's focus on the last three bullets in particular, 
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so the last one on the second page, first of all.  This is the 

point I think you were just talking about a bit.  

Did you have disputes with Dr. Critchlow's 

characterization of Arizona's history? 

A. Yes.  

Q. What about -- are there particular areas in which you had 

disputes? 

A. Well, I think his mission, as he saw it, was to minimize 

anything that would look discriminatory.  And he certainly did 

that with the Ku Klux Klan, for example.  And his 

characterization there of downplaying white supremacy is what's 

really -- this is in -- my earlier testimony had gone into 

this, but it was a white supremacist organization, and it was a 

hate group.  And a lot of the hate against Catholics was 

directed towards Hispanics.  

It was not a -- it was a very appropriate example on 

my part.  And also his -- seems to be downplaying the literacy 

test as anything that really discriminated against anyone, and 

I think that's very much against the weight of evidence. 

Q. All right.  Let's go to that next bullet, the first bullet 

on the following page. 

Did Dr. Critchlow characterize your work in his 

report? 

A. Yes.  Well, he characterized me as a retired political 

scientist, and that's about the worst thing he could probably 
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think of saying.  But -- it was incorrect.  I am a professor 

emeritus of political science.  I'm not retired in any sense of 

the word.  And since I left the political science department, 

I've written three university press books that were peer 

reviewed by historians, as has much of my work been. 

But I am a verifiable professional political scientist 

who happens to do history, and it's well received by 

historians.

Q. Did he quote some passages from your works? 

A. Yes, he did.  They were -- sometimes he quoted passages.  

He referred to my book and then looked for inconsistencies for 

what I said in 1998 and what I said in my report.  And I didn't 

see any inconsistencies there.  

And nor do I see -- he quoted, at one point, Daniel 

Elazar and said that I said it, and it was sort of confused as 

who he was quoting.  But nevertheless, he was arguing without 

any real knowledge of political culture, literature, about what 

Daniel Elazar was saying, and he was incorrect.  He simply 

didn't know what he was talking about. 

Q. Let's go to the next bullet.  

A. Yes.  And he also seemed to be thinking that you can 

discriminate against people on a socioeconomic basis in terms 

of their education without discriminating against their ability 

to participate in the political process.  There were certain 

claims he made.  I think there was a lot of hyperbole in his 
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report, and it -- he was wearing his embassy hat and not coming 

off like a professional historian. 

Q. And just to be clear, the rest of your reply report goes 

into some more detail on these same points; is that right? 

A. Well, yes, and I think there's reason to be somewhat 

concerned about this because the political culture -- no one 

says political culture doesn't change.  He claimed that I said 

that.  

And he -- when I was arguing this, the things that are 

important, the party -- the important -- the partisanship and 

the effort to create an electorate is good for your party, and 

racial attitudes haven't changed.  These are constants and 

they've been there.  

So he -- I think there is a lot of noise in that -- 

his report that sort of misled us from the central conclusions.  

He accused me of being monochromatic, which sounds like a movie 

star or something, but basically what he was accusing me of is 

staying on the subject, which was discrimination.

MR. KAUL:  No further questions.  Thank you.  

THE WITNESS:  Thank you.  

THE COURT:  Okay.  Cross-examination.

MS. AGNE:  Thank you, Your Honor. 

CROSS-EXAMINATION 

BY MS. AGNE:  

Q. Dr. Berman, my name is Sara Agne.  I represent the 
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intervenor defendants in this matter. 

We met at your deposition in this matter back in 

summer of 2016.  That was just a few months into this case, if 

you recall? 

A. Yeah.  Yes. 

Q. And you've never served as a historian before; correct? 

A. How does -- served in a deposition?  Or in a trial, or how 

do you mean, served as an historian?  

Q. In any capacity, you've never been a political historian? 

A. I'm not sure I understand your question.  I write political 

histories.  I would think that would put me in a category of 

political historian.  

Q. But you're a professor emeritus of political science, not 

of history? 

A. Political science and history are not that distinct.  There 

is a whole section of the American Political Science 

Association which deals with political history. 

Q. Excuse me, Dr. Berman.  Just a yes-or-no question.  

You're not a professor of history; correct? 

A. I'm not a professor who has got a degree in history. 

Q. You work with the Morrison Institute for Public Policy at 

Arizona State? 

A. That's true. 

Q. Your biography with the Morrison Institute doesn't mention 

history; correct?  
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A. Boy, I guess so. 

Q. And it doesn't mention discrimination? 

A. In my biography, does it mention discrimination?  That I've 

written about discrimination, you mean?  

Q. Correct.  Your biography with the Morrison Institute 

doesn't mention any studies of discrimination that you've done.  

A. Not in the biography, no. 

Q. So this is the first time you've been hired to examine a 

state's history for claimed instances of racial discrimination? 

A. That's true. 

Q. And in this case, you didn't look at both sides of the 

equation; you just looked for instances of discrimination 

regarding Hispanics, Native Americans, and African-Americans? 

A. I didn't do a study of nondiscrimination, if that's what 

you mean.  I did as -- that is the monochromatic kind of 

emphasis.  But I did look at discrimination, look for examples. 

Q. You have a dozen-page curriculum vitae that's with your 

report, Exhibit 89, in this matter.  Does that sound about 

right for the length? 

A. I guess, yeah.  Yes. 

Q. And it doesn't mention any previous work on issues of 

discrimination? 

A. Well, I have -- it does mention the study I did on the 

land -- on the Navajos -- I'm sorry -- let me go back.  

Navajo -- discrimination against Navajos in Apache 
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County.  And that we were talking about what happened in that 

county elections. 

Q. Do you recall the name of that study? 

A. I could do it for you real quick here.  

It is pretty big.  

It was in "Publius: Journal of Federalism," I believe.  

There it is, yeah.  

Q. Minority representation resistance in public policy? 

A. You got it, yeah.  Isn't that in Publius?  Yeah.  

And also I did a -- 

Q. Dr. Berman, I'll just move on with the question.  

MR. KAUL:  Your Honor, he was asked the question.  I 

think he should be permitted to answer it. 

THE WITNESS:  I forgot.  The question was have I ever 

done any work on minority -- discrimination and voting?  Is 

that what -- 

BY MS. AGNE:

Q. No.  Sorry, Dr. Berman.  I meant to ask you whether your CV 

contained any listing of studies you've done of discrimination 

in the past.  

A. Well, that would be one, yes. 

Q. I think we figured out the answer to that one.  

A. Okay.  Thank you.  I'm glad you found it.  I would be still 

looking. 

Q. Thank you.  
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So you did not issue any new opinions in this matter 

after July 26th, 2016, which is the date of your reply report? 

A. I'm not sure what you mean.  Did I say anything about this 

topic after then or -- 

Q. For this case, you didn't write any additional reports 

after your reply report --

A. No. 

Q. -- in July 2016? 

A. I don't think so, no. 

Q. And the effective date of HB 2023 was August 6th, 2016? 

A. Would you -- HB 23 is the -- what's that one now?  

Q. The ballot collection law in Arizona is HB 2023 at issue in 

this matter.  It took effect August 6th, 2016.  Would you have 

any reason to disagree with that date? 

A. No. 

Q. So any opinions you formed since the issuance of your reply 

would be undisclosed in this matter? 

A. I suppose.  I'm not quite sure I'm following you on this. 

Q. Arizona has had a system of out-of-precinct -- regulating 

out-of-precinct provisional voting since at least 1939.  Do you 

have any reason to disagree with that date? 

A. No. 

Q. And you retired from teaching in 2004? 

A. Correct. 

Q. Have you had any other service as an expert witness in 
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retirement? 

A. No. 

Q. In your reports in this matter, you relied heavily on your 

1998 work, which is "Arizona Politics and Government"? 

A. Yes.  As I stated in my report. 

Q. And so that work is almost 20 years old now, and the 

research in it would be even older.  Is that right? 

A. Yes. 

Q. And you've been retained as an expert on this case for more 

than a year? 

A. Yes. 

Q. And as we discussed, you had your deposition taken in July 

2016? 

A. Yes.  It's been more than a year, yeah. 

Q. And you were under oath when you had your deposition taken 

in this matter? 

A. Yes. 

Q. And you've given thought to the opinions you expressed in 

your report in your reply and the opinions you discussed on 

direct examination today? 

A. Would you say that again?  

Q. You've given thought to the opinions you expressed in this 

matter? 

A. Yes. 

Q. And you know there are important questions involved in this 
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case? 

A. Yes. 

Q. You observed some of Dr. Rodden's testimony to see how he 

answered the questions posed to him? 

A. He was the first -- 

Q. He's an expert witness in this matter.  

A. Yeah.  I don't -- I came in during the testimony of 

somebody, and I didn't know what his name was.  But I assume 

that's who it was.  He was the statistician?  

Q. You -- you observed some of the Arizona lawmakers' 

testimony in this matter? 

A. Yes. 

Q. And you can't determine legislative intent, though? 

A. I can't, no. 

Q. And you're fully prepared and ready to testify on 

cross-examination today? 

A. Yes. 

Q. So the answers you're giving us are your best ones? 

A. I hope so. 

Q. As you discussed with Mr. Kaul, your degrees are in 

government, not in history.  Correct? 

A. Yes. 

Q. So you wouldn't be able to say what a historian ordinarily 

and regularly relies on? 

A. Oh, I think so.  I've read enough history and enough about 
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it to -- and as I say, my work has been thoroughly reviewed by 

historians.  I reviewed their work.  I'm in the loop, so I have 

a pretty good idea what historians do. 

Q. You've never served as one before, though, I believe we 

discussed earlier?  

A. Yes.  I said yes. 

Q. In your report in this case -- I'm going to take you to 

page 21, actually, of Exhibit 89.  

A. Yeah.  Are you talking about -- 

Q. And you're looking at Footnote 75 and 76.  They're both to 

the same source.  

Do you see that there? 

A. Yes. 

Q. And that's an advocacy piece written by attorneys? 

A. Yes, it is.  It's a piece that is very much like the piece 

I would -- you would find in New York Times at the time or Wall 

Street Journal.  It contains information that was very common.  

I cited it because I thought it summarized it quite well.  

I -- the facts stand out there.  The opinions, I 

didn't cite. 

Q. In your deposition, though, you testified that you wouldn't 

have consciously relied on an advocacy piece from attorneys.  

Is that right? 

A. I remember the question came up.  I would have to take your 

word for it.  But you -- but it was -- I know the opinions 
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expressed, I should not do that.  And I would, in retrospect, 

cite the same information from a different source.  And that 

could have been done.

Q. So you would withdraw your reliance on that particular 

piece? 

A. Yes, but not -- not the information that it contains, which 

was verifiable in other sources. 

Q. And you didn't cite the statistics from other sources, did 

you? 

A. No.  I'm saying that was -- it seems to me that we have an 

obligation to be fair in our sources, and I found nothing wrong 

with that information that was given there, even though, as you 

say, it was written by someone you don't agree with. 

Q. And you wouldn't rely on it going forward, however, that 

particular article?  

A. No.  But I could simply -- I could easily substitute it 

with the same information. 

Q. Moving on to a different topic, Arizona has had a number of 

positive political firsts.  You discuss Raul Castro, our first 

Hispanic governor in 1974; is that right? 

A. Right. 

Q. And then Cloves Campbell was the first African-American 

state senator in 1966? 

A. Yes. 

Q. And he served two terms in the Arizona House of 
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Representatives prior? 

A. That's -- I believe is true. 

Q. And I believe in your report, you also discuss 

A.P.K. Safford, a territorial governor in Arizona who worked to 

improve educational opportunities for Arizona's Hispanic 

population.  

A. I don't remember doing that, but that's -- I think that's 

factually true.  But I don't remember it being put in my 

report. 

MS. AGNE:  Could you pull up Exhibit 89, page 11, 

note 25, please.

THE WITNESS:  Oh, it's in a note.  

Okay.  Yes.  It's in a -- yes, it's in a note.

BY MS. AGNE:

Q. You have that in your footnote, and that was a territorial 

governor who worked on education from 1869 to '77? 

A. Yes. 

Q. Including on improving educational opportunities for 

Arizona's Hispanic population? 

A. That's true. 

Q. Even before statehood? 

A. Before statehood, yes. 

Q. And then the Arizona Civil Rights Act was enacted in 1965; 

is that correct?  

A. Yes. 
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Q. And that includes administrative procedures and provisions 

for the investigation of complaints of discrimination? 

A. Yes. 

Q. Are you aware that the Arizona Attorney General's Office, 

in its Civil Rights Division, investigated the Chandler roundup 

incident you spoke about earlier and issued a thorough 

investigative report? 

A. That, I haven't stumbled across. 

Q. You would agree that an analysis of Arizona's particular 

culture should use sources that are specific to Arizona? 

A. Yes, and I did.  Elazar's report was based on a study of 

immigration into Arizona. 

Q. Let's talk about some additional issues in your report and 

that you testified to earlier today.  

The Martin Luther King holiday, Arizona is the only 

state where voters have approved a Martin Luther King holiday.  

Is that correct?  

A. That is true. 

Q. And then you testified that the governor rescinded that 

holiday on the advice of the Attorney General, who said he 

could not declare a paid holiday for state employees? 

A. That's true. 

Q. And then you also note in your report that Governor Mecham 

was impeached and removed from office? 

A. That's true. 
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Q. You heard testimony, I believe, sitting in the courtroom 

during trial that Native American tribal members may worry 

about being called for jury service if they registered to vote.

Do you recall that? 

A. I don't remember sitting here and hearing that, no. 

Q. Would you disagree that that could be a contributing factor 

in low Native American participation? 

A. I think, yes, it could be. 

Q. Native American tribes have a unique relationship with the 

federal government; correct? 

A. Yes. 

Q. And federal policies instituted by the federal government 

don't bind the State of Arizona? 

A. Well, there's -- legislature has in recent years taken an 

opposite position, that they can nullify acts in Arizona. 

Q. The State isn't responsible for federal policies related to 

the Native American tribes, however? 

A. Well, I -- I'm not sure how your law would be interpreted 

in this situation. 

Q. Related to Native American election materials, you 

mentioned language minorities in the state of Arizona.  So 

since the 1970s, several counties in Arizona have instituted 

election materials, in particular Native American languages, 

plus special identification procedures at the polls for tribal 

members.  
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Would you disagree with that? 

A. No. 

Q. You never studied whether a lack of political 

representation by tribes affected things like road conditions 

in Native American country? 

A. Not studied, but I have seen -- when I was doing the piece 

that you found here, I think that was referred to. 

Q. But you've never studied that issue? 

A. Well, no.  Not directly. 

Q. And in 1948, in Harrison versus Laveen, the Arizona Supreme 

Court expressly overruled its 1928 decision in Porter Versus 

Hall, recognizing the right of Native Americans to vote in 

Arizona elections? 

A. That's right. 

Q. And you are not qualified as a lawyer; correct? 

A. No.  I'm not qualified as a lawyer. 

Q. We talked about your 1998 book a bit earlier.  In it, you 

acknowledge that Arizona, with New Mexico, which was a 

pre-statehood proposal to combine the two territories, would be 

a large state and some had concerns that it would be too big to 

govern.  Is that right? 

A. It was -- I think the -- that may have been -- I may have 

said that.  I don't know -- but you're quoting me -- but that 

certainly wasn't the crucial issue about the -- uniting the 

two. 
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Q. Could -- 

A. It wouldn't be as big as Texas. 

MS. AGNE:  Stacy, could you bring up page 66 of his 

deposition, please.  And line 14.  

BY MS. AGNE:

Q. So some of the objections were based on just the sheer size 

of combining the two into one state, the size differential.

Do you see that there, Dr. Berman? 

A. Yes.  I see that the size and the fact -- and the factor 

that counted for the size differential -- 

Q. Thank you.  

A. Yes. 

MR. KAUL:  Your Honor, may he be permitted to finish 

reading his answer since he was in the middle -- 

THE COURT:  Yeah, let him finish his answer. 

THE WITNESS:  Well, the size and the composition, the 

thoughts are combined here.  And what the problem was, to many 

people, is that you were putting different cultures together in 

one state.  And there was some objection in Arizona to being 

coupled with Hispanics because it was a different culture.  

I used that as an illustration of some genuine bias in 

the electorate. 

BY MS. AGNE:

Q. And at that time, Democratic politicians fought against 

what would have largely been a Republican electorate? 
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A. That is right, in a combined state, yes. 

Q. There's nothing in your report in this matter about the KKK 

having a presence in Arizona after 1925; correct? 

A. That's true. 

Q. And you testified in your deposition that partisan issues 

are always present and that partisan issues primarily drive any 

concerns about House Bill 2023.  

Do you recall that? 

A. Yes.  I think that was -- I always get -- I always forget 

the numbers.  We're talking about the ballot collection?  

Q. Correct.  

A. Yeah.  Yes, and that was based on the -- I appended a 

number of articles to my report, the later report.  

MS. AGNE:  Stacy, if you could please bring up page -- 

or Exhibit 89, page 9.  

BY MS. AGNE:

Q. And I'm sorry, Dr. Berman.  Just give me a minute to find 

the line.  

You testified, I believe, that -- about the motivation 

of delegates to the constitutional convention, that they had 

apparently voted based on -- I'm sorry, it's the last couple 

lines of the second paragraph.  

A. Yes.  That they had voted on the basis of long-standing 

views about African-Americans. 

Q. And you had -- 
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A. Yeah.  Go ahead. 

Q. Sorry to interrupt.  

You have no support for that statement in your report.  

A. It was based on the assumption and the fact that there were 

very few African-Americans in Arizona at the time.  It wasn't 

something that they learned from looking out the window or 

their everyday experience.  It was something that they brought 

with them.  

The attitudes were there, and they seemed to have been 

brought with them.  That's what I concluded.  I don't know 

where else they could have come from. 

Q. You testified earlier that there were very few 

African-Americans in Arizona? 

A. At the time, yes. 

Q. And then -- 

A. Even now.  Sorry. 

Q. In your report itself, you don't cite any support for that 

statement? 

A. I guess I don't.  I don't -- but it was -- it's true, 

nevertheless. 

Q. Back to House Bill 2023, you're aware that it was passed by 

the House in Arizona? 

A. That's how it became a House bill. 

Q. Passed by the Senate? 

A. Yes. 
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Q. And then signed into law by the governor? 

A. Uh-huh. 

Q. So you take no issue with the process by which House 

Bill 2023 became law? 

A. No.  That's how they were done. 

Q. And you didn't find any dismissiveness in the process 

regarding the interests of minority communities? 

MR. KAUL:  Objection, Your Honor.  I think this is 

outside the scope of Dr. Berman's report. 

THE COURT:  I don't understand the question, so 

sustained.  

BY MS. AGNE:

Q. In looking at the legislative record with regard to 

HB 2023, you didn't find any lack of responsiveness to minority 

interests? 

MR. KAUL:  Objection, Your Honor.  There's nothing in 

the report about looking at the legislative record.  

THE COURT:  Is this -- I'm not sure how this relates 

to his opinions.  

MS. AGNE:  I can go to his deposition, Your Honor.  A 

page of that might help us.  He prior testified about these 

issues. 

THE COURT:  Well, that's not what's -- the question is 

what are his opinions, what's been disclosed, and whether 

you're asking questions along those lines.  
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This seems like it's getting out -- it doesn't sound 

like a fair question to him based on what his investigation and 

his research was.  

MS. AGNE:  I'll move on from this line.  Thank you, 

Your Honor.  

BY MS. AGNE:

Q. Arizona's House of Representatives, minorities have 

achieved rough proportionality.  

Would you disagree with that? 

A. To the Hispanic population and the Native American 

population and to what -- proportionality to -- as far as all 

minorities?  I'm not sure what you're asking. 

Q. Minority representation in the Arizona House has achieved 

rough proportionality.  

A. I think it's close in Hispanic.  I'm not sure about the 

others.  And it has improved. 

MS. AGNE:  Stacy, could you pull up page 56 of his 

deposition, please.  And lines 4 through 8.  

BY MS. AGNE:

Q. So this is where you testified about the opinions of 

another plaintiff's expert, Dr. Lichtman.  

A. Yes. 

Q. And minorities have achieved rough proportionality in the 

House of Representatives.  

So you would not disagree with that?  
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MR. KAUL:  Your Honor, I object to this.  This is not 

contradictory with what he said.  

THE COURT:  Overruled.  

THE WITNESS:  It's the -- I was asked if I disagreed 

with that, and I didn't know what he meant by "rough 

proportionality."  I had no idea how that was being defined.  

That's rather nebulous.  And that's -- I just went on 

with my data, which showed that I had put my own statistics in.  

I don't think they're that much different from his.  But I 

don't -- I didn't have any way of answering your question 

without further knowledge.  

BY MS. AGNE:

Q. In your book, you write that:  Arizona has a progressive 

Democratic heritage.  

Is that right? 

A. I suppose I say that somewhere. 

Q. "That heritage is kept alive on the local level through the 

heavy reliance on elections as a means of citizen control."  

A. Yeah.  I'm just talking about progressive structures. 

Q. And -- sorry to interrupt.  

A. I wasn't talking about a -- progressive in all respects.  I 

was talking about the structural form of municipal government 

in Arizona, which has the city manager, that kind of system. 

Q. In your book, you reference that progressive Democratic 

heritage more than 16 times.  Would you disagree with that? 
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A. I didn't count.  But I won't disagree with it. 

Q. The index shows it.  

A. Oh, the index.  Okay, fine.  It's a good index because I 

prepared that. 

Q. And then in your book, you also write:  When we compare 

Arizona to its past, we find considerable change.  

Is that correct?  

A. That's true.  Yes. 

Q. Arizona had an age of reform that you wrote about in 

another book in 1992, and you cite this book in your report.  

And this was an age that you placed in Arizona from the 1880s 

through 1916? 

A. It was 1890s, I think, was my -- my area.  

Q. And that's an age of political reform occurring largely 

before statehood? 

A. Well, it -- right in between.  Statehood came in the 1910s, 

1912, so you had a -- you had a few years of statehood.  It was 

a period of what we would know as the populace progressive era, 

which covers basically 1890s down to the beginning of World 

War I in 1917. 

Q. You did your dissertation on redistricting? 

A. That's true.  Reapportionment, it was called in those days. 

Q. Are you aware that the Arizona Independent Redistricting 

Commission has been around since 2000? 

A. Yes. 
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Q. Do you keep up with the news on redistricting? 

A. Yes.  There's a significant case coming on right now. 

Q. You attend any hearings on redistricting? 

A. I spent a -- quite a few days -- you talking about between 

the assistance committee -- commission?  Yes.  Last time 

around, and the time before then, too. 

Q. And that was with the Arizona Independent Redistricting 

Commission? 

A. Yes. 

Q. Your book also acknowledges that people are a second set of 

lawmakers in Arizona through the electoral processes the state 

has in place? 

A. You're talking about the initiative referendum and the 

direct democracy?  

Q. Correct.  

A. Yes.  Actually, if you look at the Constitution, they're 

the first.  The legislature is the second. 

Q. And it's important that the people in Arizona be able to 

vote in local elections in their designated precincts so that 

they're voting on elections that impact them directly? 

A. Yes. 

Q. In crafting your report, you didn't rely on any post-1970 

primary sources; is that right? 

A. I'd have to think.  I got -- at the deposition, that 

question sort of got mangled up, as I remember.  I went to the 
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archives and looked for information on Governor Castro, for 

example, which would have put me a little bit close to the 

border there.  But I did do most of the issues that had -- 

excuse me -- had occurred since the -- in the last few years, 

of course, were -- the only places I could go would be the 

newspaper archives.  So I did a lot of archival research in 

newspapers. 

Q. Those wouldn't be considered primary sources? 

A. Yes.  They wouldn't be. 

Q. And you didn't conduct any interviews for your reports 

post-1998; correct? 

A. No. 

Q. I believe earlier, on direct examination, you testified 

about Senate Bill 1070.  Are you aware that the State of 

Arizona obtained summary judgment in its favor on claims that 

1070 was discriminatory? 

A. Yes, I remember seeing those documents, yes. 

Q. You also testified previously about Proposition 200, the 

law requiring proof of citizenship when registering to vote.  

And you're aware that the Department of Justice precleared the 

voting-related provisions of Prop 200? 

A. Yes. 

Q. And that the District Court in the Prop 200 case determined 

that the registration requirement did not violate Section 2 of 

the Voting Rights Act? 
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A. Yes. 

Q. The Ninth Circuit Court of Appeals determined the same? 

A. Correct. 

Q. The courts came to the same conclusion on the issue of 

whether that requirement created an undue burden on the right 

to vote and decided that it did not do so.  Correct? 

A. Right.

MS. AGNE:  Stacy, if you could go to 89, Page 13.

BY MS. AGNE:

Q. And you testified earlier that the literacy test built in 

discretion.  Is that right?

A. That's correct. 

Q. And I don't believe you cite any support in your report for 

that statement, that there was wide discretion granted by the 

literacy test.  

A. I don't know if I did or not.  It probably came from the 

1998 book. 

Q. But in your report, there isn't any support for your 

interpretation that that test built in wide discretion to those 

administering it? 

A. Well, it's -- you know, if somebody's reading out loud and 

someone has to make a judgment about whether that person is 

doing it out of memory or because they understood the passage, 

then that person has a great deal of discretion.  

Q. You testified previously about Proposition 203.  It was a 
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2000 ballot proposition touching on bilingual education? 

A. Yes.  Yeah.  Was it 200?  I guess it's 203, yeah. 

Q. And you testified in your deposition that you did not read 

the materials on the Secretary of State's website about that 

ballot proposition; correct? 

A. I guess.  Yes. 

Q. And you weren't aware that there were waivers available for 

children whose parents still desired that they receive 

bilingual education? 

A. Is this my -- you're talking about when I -- deposition is 

what I said or -- 

Q. Correct.  We talked about this during your deposition.  

A. Okay.  We have -- okay.  That's what -- yes.  Then I'll say 

yes. 

Q. So you weren't aware at the time of the waiver provisions? 

A. Yeah.  As I said before is what I'm saying, yeah. 

Q. And you don't know how many children were ultimately waived 

in? 

A. No. 

Q. In your report, you cited only common knowledge for ballot 

collection being repeatedly linked to minority participation in 

elections.  One of your claims; is that right? 

A. Repeat that.  I'm sorry. 

Q. You cite only common knowledge for ballot collection being 

linked to minority participation in elections? 
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A. I think common knowledge.  I cited in numerous -- I -- and 

in many newspaper articles.  Basically what I found was that -- 

I don't think there's any disagreement, from the comments I 

read, that everybody thinks that that system added a number 

of -- added to the number of ballots that were cast by the 

Hispanic community.  

And some liked it, some didn't like it.  But I don't 

think that was -- I didn't say anything about intent with the 

law.  But I did say that the law had that effect. 

Q. And you only cited sources easily available on the internet 

for opining about that? 

A. Yeah.  And there were a lot.  And I didn't have statistical 

data.  If that's what you're saying, yes.  And actually, even 

the sources said there wasn't any statistical data.  

But if you have a system that both sides agree is 

helping the minority community and you discontinue the system 

or make it very heavily penalized, then you are telling -- 

cutting the turnout.  You're discouraging turnout.  And I think 

that that -- I don't think that's contested.  Whether the 

intent is there to discriminate against people because they're 

Democrats rather than because they're Hispanic, I don't know.  

I can't -- I can't do that. 

Q. You didn't issue any opinions on intent? 

A. No. 

Q. And you didn't do any analysis -- 
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A. It would be intent of partisan intent, yes.  Definitely, 

yeah.  

Q. You didn't do any analysis that HB 2023 itself had any 

impact on the ability of minority voters to fully participate.  

No statistical analysis? 

A. No statistical analysis. 

Q. And you issued no opinions after the law took effect? 

A. No. 

Q. In your book, you write that:  Despite federal and state 

governments' efforts to encourage voter participation and 

turnout, that relatively low turnout has persisted.  

A. That was the 1998 book you're talking about; correct?  And 

the -- at the time, there was -- as far as I could tell -- I 

didn't know of any law.  But the culture was in effect, and the 

Operation Eagle Eye was -- had been undertaken.  

There was a legacy, I think, of cultural -- of being 

excluded that kept people out.  The literacy test had a long 

lingering effect, creating an alienation on the part of 

minorities that kept them from voting.  If you compare the -- 

go through that whole book, you'll find that there is a strong 

difference between participation in Arizona and New Mexico at 

the time, and the cultural differences were there. 

What I'm saying, there was a political -- I was saying 

at the time, there was a political culture that could give 

birth to restrictive laws in terms of voting, and that turned 
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to be true.  Maybe. 

THE COURT:  Ms. Agne, are you about done with him?  

MS. AGNE:  Yes.  Just a few more questions, 

Your Honor, if that would be all right. 

THE COURT:  I was going to -- all right.  Go ahead. 

THE WITNESS:  I can -- I can stand.  I can take all 

day. 

THE COURT:  Do you need to take a break?  We need to 

take a break -- 

THE WITNESS:  No, I'm -- I am bending over a little 

bit more, but I'm -- I can hear the microphone coming back at 

me. 

MS. AGNE:  I got about five to ten more.  We all need 

a break, I understand.  

BY MS. AGNE:

Q. You had testified earlier about Proposition 200, the proof 

of citizenship for voter registration requirement, and the 

31,000 people between 2005 and 2007.  

Do you recall that --

A. Yes. 

Q. -- line of testimony?  

And so the source you relied on for that was the 

Lieberman article we discussed earlier, with which you're 

withdrawing your reliance on that piece.  Correct? 

A. I'm -- I'm going to withdraw my reference to that piece, 
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but I think the facts probably are pretty reliable. 

Q. And you don't know how many of those 31,000 people whose 

registration forms were rejected were minorities? 

A. No, I don't. 

Q. And you don't know -- 

A. That would be a good thing to check up on, though. 

Q. You don't know how many of those people could not provide 

proof of citizenship or simply did not provide it; correct? 

A. You mean -- you're suggesting that some withheld doing that 

or -- 

Q. You don't know the reason? 

A. No, I don't know the reason, no. 

Q. And you don't know what someone can use as documentary 

evidence of citizenship to register to vote in Arizona? 

A. Oh, there are a number of things that are in the law, yes. 

Q. And you don't know how many of those 31,000 people were 

eventually successful in registering to vote? 

A. No, I don't. 

Q. So in your report, your reply, and here today, you've given 

us your best answers on all instances of discrimination you 

cite as potentially having an impact on the ability of 

minorities to participate in Arizona? 

A. Yes. 

Q. And you did not do any quantitative analysis of that 

impact? 
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A. No. 

Q. You did not do any qualitative analysis of that claimed 

impact via interviews post-1998? 

A. Post-'98, no. 

MS. AGNE:  Thank you, Your Honor.  No further 

questions. 

THE COURT:  Okay.  Let's take our morning recess, come 

back at five minutes past 11:00. 

(Recess taken, 10:48 a.m. to 11:07 a.m.) 

THE COURT:  Redirect.  

MR. KAUL:  Thank you, Your Honor.

REDIRECT EXAMINATION

BY MR. KAUL:

Q. Dr. Berman, I wanted to just follow up on a few of the 

topics that you discussed on cross-examination.  

Let's start with your biography, which you were asked 

about.  And I think you were asked about whether it mentions 

the study of discrimination.  

Do you recall that? 

A. Yes. 

Q. Have you written extensively about Arizona government and 

politics? 

A. A great deal, yes. 

Q. And as -- in the course of doing that, have you written 

about the history of discrimination in Arizona? 
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A. Yes.  It's included in some of the works I've done. 

Q. And you were also asked about whether you were a historian.  

And you mentioned you had done academic history; is that right?  

I'm sorry, political history? 

A. Political history, yes. 

Q. And is that work peer reviewed? 

A. Yes.  Extensively. 

Q. And it was published after the peer review process? 

A. Yes.  It's peer reviewed by historians.

Q. And have you reviewed the historical work of others? 

A. Regularly.  I've written -- I offer my opinion at the 

request of publishers about manuscripts they receive from 

historians, and I also do book reviews frequently on -- in some 

of the leading historical journals on books written by 

historians. 

Q. All right.  And you were asked about a particular citation 

relating to the proof of citizenship law in your report.  Do 

you recall that?  

We can bring it up.  It's page 21, note 75 -- 

A. Are you -- 

Q. -- of your first report.  

A. I thought she was going to put that up there.

MR. KAUL:  It's Exhibit 89.  Thank you.

THE WITNESS:  The Lieberman source, yes.
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BY MR. KAUL:

Q. And that links up to the discussion of the 31,000 people 

who had registration forms rejected? 

A. That's right. 

Q. Did you feel a need to provide multiple citations for that 

fact? 

A. I feel the need to do it now, yes.  But -- 

Q. At the time you wrote it, did you? 

A. At the time, I thought that that would be sufficient, 

obviously, or I would have done it, yes. 

Q. Has anybody disputed that fact in the course of this case? 

A. No, I -- no, they haven't, and I think that's easily 

verifiable. 

Q. You were asked a bit about Martin Luther King Day.  

Do you recall that? 

A. Yes. 

Q. And I think you testified that it was the only state where 

voters had approved a Martin Luther King holiday.  Is that 

right? 

A. That's true. 

Q. At the time that the voters approved it, it was also the 

only state in the country that did not have a Martin Luther 

King holiday; right? 

A. That's right.  Well, I could -- I'll just say yes. 

Q. And that led to boycotts, for example, in Arizona? 
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A. Well, the first rejection led to boycotts.  When it was -- 

when they went to the voters the second time, they did an 

intensive review using focus groups and pools to find out what 

happened the first time.  And they redesigned the whole thing 

to pretty much avoid any discussion of Martin Luther King.  

Their campaign was based on values, because their 

survey showed that many people who voted no thought that King 

was not deserving of a holiday, that he was a troublemaker and 

the FBI was after him and all kinds of things.  And so they -- 

the second campaign to get the King holiday was really well 

conducted. 

Q. And you were asked about the impeachment of Governor 

Mecham.  

Do you recall that? 

A. Yes.

Q. And that wasn't because of his statements about race; 

right? 

A. No.  

Q. Well -- 

A. I mean, they were involved in -- he was charged of 

misspending federal -- state funds and all kinds of other 

things. 

Q. And then you were asked about whether Native Americans, I 

think, want to participate in jury duty and whether that 

affects the voter registration rate.
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Do you recall that? 

A. Yes.

Q. In your experience, do people of all races try to avoid 

jury duty if at all possible? 

A. Yes.  You reach the magic age that I am and you don't have 

to worry about it, but otherwise, it's a scary thing. 

Q. I think you testified that since 1970s, counties have had 

language minority materials.

Do you recall that? 

A. Yes. 

Q. And were counties required to provide language assistance 

to language minorities pursuant to the Voting Rights Act? 

A. Yes, they were.  Much of the change that came of a positive 

nature came from the Voting Rights Act and acts of Congress. 

Q. Then you were asked, I think, if you had studied road 

conditions on Native American reservations and whether those 

were linked to the lack of Native American representation.

Do you recall that? 

A. Yes. 

Q. And I think you started to explain that you had not 

yourself done it, but you reviewed an article that you cite in 

your report? 

A. Yes. 

Q. What's your -- 

A. In that study that we published. 
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Q. And what does that study find? 

A. It's -- what's it from?  

Q. What does it find? 

A. Oh, what did it find?  It found that there was a history of 

very strenuous efforts on the part of the white minority -- 

majority -- minority, actually, which is being threatened by 

Native Americans -- to restrict the voting rights of the Native 

Americans. 

Q. Did it have an impact on the roads? 

A. Well, it's one of the issues that the distribution of 

public services and the -- 

MS. AGNE:  Objection, Your Honor.  I think these are 

undisclosed opinions. 

MR. KAUL:  This is rebuttal, Your Honor.  

THE COURT:  We're not going to go beyond his opinions 

even in rebuttal.  Okay?  

MR. KAUL:  Thank you, Your Honor. 

THE COURT:  Sustained. 

BY MR. KAUL:

Q. You were asked about the literacy test and whether that 

was -- they were applied in a discretionary fashion.  

A. Yes. 

Q. Is that something that's the subject of dispute among 

historians, whether they were applied in a discretionary way? 

A. Well, no, basically.  There are studies that -- you know, 
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of downright discrimination on the part of the registrar 

essentially saying, "You didn't say that correctly" or "You 

didn't really do it -- you did it from memory, not from being 

able to read it."  

It was so easy to discriminate on the application, 

that that was one of the problems with the literacy test. 

Q. All right.  And let's turn to page 23 of your report, the 

last paragraph.  

You were asked before about representation of members 

of certain minority groups in the legislature? 

A. Yes. 

Q. All right.  And this is the paragraph where you discussed 

that topic; is that right? 

A. That's true. 

Q. And just to be clear, you write that in January of 2016, 

Hispanics made up 30.5 percent of the state's population but 

held only 19 percent of the 90 seats in the legislature.  Is 

that right? 

A. That's true. 

Q. And African-Americans, who made up 4.7 percent of the 

population, had just one member in the legislature or 1 percent 

of the total; right? 

A. That's true.  Yes. 

Q. And Native Americans were closer to parity but still 

underrepresented relative to the general population; right? 
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A. To their general population, yes. 

Q. And your conclusion was that while gains have been made, 

it's been a struggle for Hispanic legislators and 

African-American and Native American legislators as well, 

nearly all of whom are Democrats, to have much of an impact in 

the Republican-dominated legislature.  Is that right? 

A. That's what I said, yes. 

Q. You were asked about the passage of the ballot collection 

ban, and you talked about your research indicating that there 

were partisan considerations? 

A. Yes. 

Q. In these laws we've been discussing over the course of 

Arizona history that discriminated against voters of particular 

races or ethnicities, part of what drove those laws was 

partisan considerations.  Correct? 

A. I would say so, yes. 

Q. And then you were asked about citations you had given in 

relation to what was known about the ballot collection ban at 

the time it was passed.

Do you recall that? 

A. Vaguely, yes. 

Q. Let's turn to your reply report.  And go to the appendix, 

which is on -- starts on page 11.  And this goes for three 

pages.  

Is your appendix a compilation of newspaper sources 

Case 2:16-cv-01065-DLR   Document 381   Filed 10/11/17   Page 80 of 231  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1935 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STEVE MICHAEL GALLARDO - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1052

discussing the ballot collection ban? 

A. Yes, it is. 

Q. All right.  

MR. KAUL:  I have no further questions.  Thank you, 

Dr. Berman. 

THE WITNESS:  All right.  Thank you. 

THE COURT:  Okay.  Dr. Berman, you're excused.  Thank 

you for coming. 

THE WITNESS:  Thank you.  

(Witness excused.) 

MS. CALLAIS:  Your Honor, plaintiffs call Councilman 

Steve Gallardo.  

THE COURT:  Okay.  

Sir, would you come up here, please, and be sworn. 

STEVE MICHAEL GALLARDO,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed. 

DIRECT EXAMINATION 

BY MS. CALLAIS:

Q. Supervisor Gallardo, could you please state your full name 

for the record.  

A. Steve Michael Gallardo. 

Q. And where do you live? 

A. Phoenix, Arizona. 
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Q. And I understand that you're a member of the Board of 

Supervisors for Maricopa County; is that correct?  

A. Yes. 

Q. And how long have you served on the board? 

A. I was elected in 2014, took office January of 2015. 

Q. And what district do you represent? 

A. District 5. 

Q. And I think you mentioned, but is the -- your supervisor 

position, is that an elected position or an appointed position? 

A. Elected. 

Q. And what do you do as a supervisor? 

A. We oversee Maricopa County departments and agencies, 

anywhere from Animal Care & Control, Department of 

Transportation, Air Quality, Department of Health Services.  We 

also oversee the financial side of the county, the budget.  

Particularly not only for those agencies but for the countywide 

elected officials, the sheriff, county recorder, assessor, 

treasurer, so on. 

Q. You mentioned that you oversee the budget of the recorder's 

office? 

A. Yes. 

Q. And do you approve the budget for the recorder's office? 

A. Yes. 

Q. Do you have knowledge of what the annual budget for the 

recorder's office is? 
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A. Roughly, around $4 million a year annually. 

Q. And does that differ at all during an election? 

A. There's a separate budget, so the recorder's office would 

have their annual budget; and then on election year, the even 

years, there will be an election budget. 

Q. And at any point during the time you've served as 

supervisor, has the board of supervisors not approved a budget 

request from Maricopa County Recorder's Office? 

A. No.  We have never refused. 

Q. And if the Maricopa County Recorder's Office were to ask 

for more funds or needed more funds, is that something that the 

board of supervisors would be able to approve? 

A. I would definitely be open to it. 

Q. Why is that? 

A. It's one of our responsibilities.  We have the 

responsibilities to oversee the elections in Maricopa County.  

We have the responsibility of not only funding -- we want it to 

be open, fair.  We want a solid, good-functioning election.  We 

want to make sure they have the resources -- or at least I do.  

I want to make sure they have the resources to be able to do 

their job and do it correctly. 

Q. And, Supervisor Gallardo, as a supervisor, do you also 

interact with constituents in your district? 

A. Yeah.  Definitely.  Yes. 

Q. And do you ever receive complaints or concerns from the 
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constituents that you represent? 

A. Yes. 

Q. And in general, what are the -- what are the most frequent 

complaints that you receive? 

A. It can be anything from complaining about a transportation 

issue, a flood control issue.  Around election time, we do get 

a lot of complaints after the election from their polling place 

was moved, they were not listed in the voter registration 

rolls.  We had quite a few in regards to elections after the 

election. 

Q. Prior to being elected to the board of supervisors, did you 

hold any other elected positions? 

A. Yes. 

Q. And what were those? 

A. I served in the Arizona State Legislature, both the House 

and the Senate, and I also served on two different school 

boards, Phoenix Union High School Governing Board and 

Cartwright Elementary School Board. 

Q. How long were you a member of the Arizona State Senate? 

A. I was elected to the Arizona State Senate in 2010, taking 

office in 2011, January 2011. 

Q. And how long were you a member of the House of 

Representatives? 

A. Elected in 2002, taking office January 2003. 

Q. And what did you do before you were elected to the House 
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and the Senate? 

A. I -- I was with Maricopa County Elections Department. 

Q. And what did you do at the elections department? 

A. I was a campaign finance administrator. 

Q. And how long were you there? 

A. 14 years. 

Q. And during the time that you were there, over the course of 

that 14 years, did you do anything outside of just campaign 

finance? 

A. Yes.  We wore many hats. 

Q. What were some of the hats that you wore? 

A. Anything from helping finding polling place workers to, on 

Election Day, serving at a polling place, working on a tally 

board, working in the warehouse.  Any aspect dealing with the 

logistics of an election, we participated in. 

Q. You mentioned tally boards.  Did you ever have the 

opportunity to serve on a duplication board? 

A. Yes. 

Q. And in the course of that service, did you actually 

duplicate ballots? 

A. Yes.

Q. Do you remember about how long it took you to duplicate a 

ballot? 

MR. JOHNSON:  Objection, Your Honor.  This is not what 

this witness is disclosed to testify about.  He's disclosed to 
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testify, both in his Rule 11 disclosure as well as his 

declaration, about his time as a legislator at the -- at the 

state legislature.  This testimony about his time at the 

election department is nowhere anywhere. 

MS. CALLAIS:  He certainly, in his -- in his 

declaration, he certainly talked about the fact that he was on 

the election board, and I think his experience will certainly 

inform some of the -- his -- some of the reasons for his 

various positions.  With respect to legislation -- 

THE COURT:  He's not objecting to relevance, he's 

objecting to disclosure.  Has this been disclosed?  

MR. JOHNSON:  I can avow, Your Honor, I just went 

through his declaration -- 

MS. CALLAIS:  I think that he -- I think they're -- 

they're pulling up the disclosure.  I mean, I know that he was 

disclosed to -- to discuss anything consistent with his 

declaration, which he does discuss the fact that he worked at 

the Maricopa County Election Department.  

MR. JOHNSON:  No, Your Honor.  That's not where I see.  

I see a lot about his supervisor and I see about his time at 

the legislature.  

THE COURT:  Why don't you move on, and then while 

you're doing that, your co-counsel can look through the 

disclosure and point out where this is disclosed. 

MS. CALLAIS:  I mean, I do know in his declaration at 
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Paragraph No. 4, it talks about his time that he served at the 

Maricopa County Elections Department for 14 years.  

We can move on. 

THE COURT:  Move on.  Then we can -- 

MS. CALLAIS:  Your Honor, I think the disclosure says 

that he will testify to any and all topics covered in the 

declaration submitted in this case, and one of the topics that 

he mentions in paragraph 4 is that he worked at the Maricopa 

County Elections Department for 14 years.  This is just a 

question related to that employment. 

MR. JOHNSON:  No, Your Honor.  She's getting into 

ballots, how ballots are duplicated and things of that nature.  

That's nowhere in any of his disclosures; otherwise, he would 

have been deposed. 

MS. CALLAIS:  I mean, it's certainly related to his 

time there.  And in addition, in the disclosure, it said that 

he would be expected to testify to the impact of the challenged 

practices, which I mean, we've had discussion as to how the 

solution for -- one of the solutions proposed by -- proposed 

for the out of precinct is the duplication board.  So that is 

related to the impact of the challenged practices and the 

resolution of it. 

THE COURT:  Okay.  Thanks.  

Is your objection pursuant to Rule 26(a)(1)(A)?  

MR. JOHNSON:  Yes, Your Honor. 
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THE COURT:  It requires the name and address of each 

individual likely to have discoverable information along with 

the subjects of that information that the disclosing party may 

use to support its claims or defenses.  That's pretty broad.  

So you don't have to script what you're going to say, 

but you do have to give some indication as to the subject.  Did 

you talk anywhere in the disclosure about the subject he might 

talk about regarding -- 

MS. CALLAIS:  I mean, the disclosure says that he's 

expected to testify to the impact of the challenged 

practices --

(Court reporter clarification.)

MS. CALLAIS:  Oh, sorry.  It's always harder when you 

read something.  My apologies. 

The disclosure says that he was expected to testify to 

the impact of the challenged practices as well as the 

legislative process in connection with ballot collection -- 

THE COURT:  Please slow down.  I can't even keep up 

with you myself.  Start all over again.  

MS. CALLAIS:  And, Your Honor, this is the witness 

list that was submitted with the -- just to be clear.  

THE COURT:  Okay, yeah.  I don't care how it's 

disclosed, as long as it's disclosed.  But slow down so I can 

understand what you're saying. 

MS. CALLAIS:  So it says that he was expected to 

Case 2:16-cv-01065-DLR   Document 381   Filed 10/11/17   Page 88 of 231  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1943 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STEVE MICHAEL GALLARDO - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1060

testify as to the impact of the challenged practices as well as 

the legislative process in connection with ballot collection, 

legislation, and to any and all topics covered in the 

declaration submitted in this case.  

THE COURT:  Okay.  Well, "any and all topics" doesn't 

give them any information.  That's not useful.  So the only one 

that could work would be the first clause, and say that again 

to me.  The impact?  

MS. CALLAIS:  The impact of the challenged practices. 

THE COURT:  Okay.  

MR. JOHNSON:  I think she needs to read the rest of 

it, because it talks about ballot collection, Your Honor, not 

OOP, which is what he was about to start talking about.  

THE COURT:  Okay.  I'm going to sustain the objection.  

I don't think that's been fairly disclosed.  

And just -- and in that regard, I'm assuming that 

during this deposition, that wasn't explored with him. 

MR. JOHNSON:  Well, we didn't depose him because he 

was only talking about -- 

THE COURT:  All right.  Okay. 

BY MS. CALLAIS:

Q. Supervisor Gallardo, do you have any other occupation? 

A. I serve as a consultant on various election-related 

campaign activities. 

Q. So you mentioned earlier that you served as a state senator 
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in 2011; is that right? 

A. Yes. 

Q. And what committees did you serve on? 

A. Primarily, while I was in the legislature, I served on 

judiciary and government committees. 

Q. And what type of bills came before the judiciary and 

government committees? 

A. Election-related bills, bills dealing with immigration, 

firearms, dealing with the courts.  A variety. 

Q. And were you generally present for the debates on those 

bills? 

A. Always. 

Q. And during 2011, do you remember a bill called SB 14 coming 

before the committee that you served on? 

A. The bill -- I'm sorry?  

Q. SB 1412.  

A. Yes. 

Q. And just at a high level, what's your recollection of what 

that bill did? 

A. It was a bill that would establish a penalty for anyone who 

was in possession of early voting ballot. 

Q. And do you remember who introduced that bill? 

A. Senator Don Shooter. 

Q. And do you remember what party he was a member of? 

A. Republican. 
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Q. And were you present for the committee discussions and 

debate on that bill? 

A. Yes. 

Q. And so what is your understanding of the reasons given for 

SB 1412? 

A. Senator Don Shooter testified that he was furious and upset 

over a group of labor organizations, labor union organizations 

that went in his district or his election to collect early 

ballot request forms.  And they submitted them right up to the 

deadline to submit them to the county recorder in Yuma. 

Q. And based on your understanding of the SB 1412 and the law 

that was proposed, did Senator Shooter's concerns match the 

proposed solution? 

A. No. 

MR. JOHNSON:  Objection, Your Honor -- I'll withdraw. 

BY MS. CALLAIS:

Q. And why was that? 

A. The bill dealt with individuals being in possession of 

voted early ballots.  Senator Shooter's reasons or intent was 

to go -- 

MR. JOHNSON:  Objection, Your Honor.  I object to the 

characterization as to intent.  Reasons are okay, but intent is 

too far.  

THE COURT:  All right.  I think he can talk about what 

he understood Shooter said were his reasons.  Okay?  
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So reask the question.  

MS. CALLAIS:  Sure. 

BY MS. CALLAIS:

Q. And, Supervisor Gallardo, what -- you stated earlier that 

you thought the solution and the reasons that were expressed 

were different.  What was your understanding as to why that 

was? 

A. Senator Shooter testified that he was very upset that labor 

organizations were collecting early ballot request forms and 

submitting them at the final hour to submit them to the county 

recorder.  The bill that was being introduced or discussed at 

the time dealt with individuals being in possession of voted 

early ballots. 

Q. Is there a difference between a request form and a voted 

early ballot? 

A. Yes. 

Q. And was there any testimony during committee that spoke to 

that difference? 

A. Yes. 

Q. And what's your recollection of that? 

A. The Arizona Association of Counties representative 

testified -- pointed it out, that these were two different 

areas.  One was requesting an early ballot, where the bill 

dealt with collecting early ballots. 

Q. And were there any other reasons that you remember being 
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expressed for the -- for the proposal of SB 1412? 

A. Voter fraud. 

Q. And during your time in the committee or the floor debates, 

did you see any specific examples of voter fraud given? 

A. No. 

Q. And what was your position with respect to SB 1412? 

A. I opposed it.  I voted no. 

Q. And why did you oppose the bill? 

A. The bill did not address the concerns brought forth, in my 

opinion, by Senator Don Shooter.  And the county recorder at 

the time, or the elections director at the time stated that 

there was no need for such type of bill. 

Q. And do you know if SB 1412 passed? 

A. Yes, it did. 

Q. And are you aware of anything that happened with regard to 

the bill after it passed? 

A. Yes. 

Q. And what is that? 

A. The bill was sent to -- after passed and signed by the 

governor, it was sent to the Department of Justice for 

preclearance under Section 5. 

Q. And do you know if the bill was precleared under Section 5? 

A. No, it wasn't. 

Q. And what's your understanding as to what happened next? 

MR. JOHNSON:  Objection.  Foundation.  
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THE COURT:  Lay some foundation as to how he knows. 

BY MS. CALLAIS:

Q. Supervisor Gallardo, in your time at the legislature, did 

you have an understanding of the preclearance process? 

A. Yes. 

Q. Did you receive updates with respect to preclearance as a 

senator? 

A. Yes. 

Q. Can you just describe those generally for the Court? 

A. Our legal counsel for the Democratic caucus would work 

closely with the Secretary of State's Office and the Attorney 

General's office on all preclearances in regards to 

election-related bills. 

Q. And as a member of the legislature, you were then updated 

as to whether or not those were precleared? 

A. Yes. 

Q. And so what was your understanding as to whether or not 

SB 1412 was precleared? 

A. The Department of Justice sent the bill back to the State 

of Arizona for additional information and clarification. 

Q. And do you know if the State of Arizona provided additional 

information? 

A. They did not. 

Q. And did anything happen with SB 1412 after that point? 

A. Yes. 
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Q. And what was that? 

A. The Secretary of State's Office decided to withdraw their 

submission to the Department of Justice on that particular 

bill. 

Q. And do you remember if it was the bill as a whole or 

specifically the ballot collection piece? 

A. It was the ballot collection piece, portion of it. 

Q. And after the submission was withdrawn from DOJ, did the 

legislature take any other steps with respect to SB 1412? 

A. Yes. 

Q. And what were those? 

A. I believe it's Senator Lee -- Yee, introduced a bill to 

repeal that portion of the bill that was passed the previous 

year. 

Q. And did you support or oppose the repeal? 

A. Support. 

Q. And was this process one that you had witnessed previously 

in your time during the legislature? 

A. No. 

Q. Would you say that it was typical or atypical of your time 

there? 

MR. JOHNSON:  Objection, Your Honor.  Atypical as to 

the legislative process, no foundation's been laid for that. 

THE COURT:  Overruled.  

THE WITNESS:  It was the first time I saw a bill be 
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sent back and withdrawn from submission. 

BY MS. CALLAIS:

Q. And have you witnessed a repeal like that before? 

A. No. 

Q. So after the process that occurred with SB 1412, do you 

remember if there were other bills that were introduced that 

would have addressed ballot collection? 

A. Yes. 

Q. And if I say HB 2305, does that -- is that one of those 

bills? 

A. Yes. 

Q. Did you support HB 2305? 

A. No, I did not. 

Q. And why not? 

A. I felt that the bill would make it more difficult for 

people, particularly in my district, to participate in 

elections. 

Q. And why did you feel that? 

A. Voters -- voters -- voters in my district tend to not fully 

understand the information that's being provided from the 

State.  Most of the publicity pamphlets and information like 

postcards, very convoluted, very confusing, and sometimes it's 

difficult to understand what they need to do in order to vote.  

Their -- 

Q. And through the course of your work in your district, did 
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you gain any understanding as to whether or not the voters that 

you worked with used ballot collection? 

A. Yes. 

Q. And how did you learn that? 

A. I participated in ballot collection myself. 

Q. And did you also gain any understanding as to why voters 

needed ballot collection? 

A. Various reasons.  Transportation.  Work hours.  You know, 

they're working -- a lot of family working two jobs, having a 

hard time getting to the polls or delivering or just not 

trusting the mail or lack of mail service.  All a variety of 

issues that you would go and knock and offer your help in 

delivering their ballot. 

Q. And did you -- within your district, did you notice that 

these concerns or challenges were often brought up by a 

particular group more than another? 

MR. JOHNSON:  Objection, Your Honor.  Foundation.  

THE COURT:  Sustained. 

BY MS. CALLAIS:

Q. Supervisor Gallardo, your mentioned that you collected 

ballots during the course of your campaigns; is that correct?  

A. Yes. 

Q. And you were elected to the state legislature how many 

times? 

A. I guess -- let me count.  Seven times. 
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Q. And through the course of those seven elections, did you 

interact with voters every single time that you ran for 

election? 

A. Yes. 

Q. And did you collect ballots throughout those elections? 

A. Yes. 

Q. And did you have an opportunity through those interactions 

to view the different voters that you collected ballots from? 

A. Yes. 

Q. And did you have an opportunity to gain an understanding as 

to why voters were giving you ballots? 

A. Yes.

Q. And did you have an opportunity to witness whether or not 

there were areas of your district that needed ballot collection 

more than others? 

A. Yes.

Q. And what was your understanding as to which areas needed 

ballot collection more than others?  

MR. JOHNSON:  Objection, Your Honor.  It's really a 

form question, but it's inappropriate fact question.  It should 

be Rule 701 opinion rather than fact.  

THE COURT:  Okay.  So what's your objection?  

MR. JOHNSON:  The question is this is inappropriate 

testimony for a lay witness as a fact versus his opinion.  

THE COURT:  701 allows lay witnesses to give opinions. 
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MR. JOHNSON:  And I think that's true, but she's 

calling for a fact, a fact that this existed rather than an 

opinion, so it's really a form question. 

THE COURT:  Okay.  Overruled.  

Go ahead. 

BY MS. CALLAIS:

Q. What was your understanding as to which districts -- as to 

which portions of your district needed ballots more than 

others? 

THE COURT:  Let me -- 

MS. CALLAIS:  I can certainly -- 

THE COURT:  Why don't you ask --

MS. CALLAIS:  -- ask for his opinion.

THE COURT:  -- what his opinion was. 

BY MS. CALLAIS:

Q. What was your opinion as to which section of your districts 

needed ballots collected more than others? 

A. Just talking to the voters, building that relationship.  

Many of them were the same households I'd visit every election.  

The challenges that they faced were the same every year, 

whether it be transportation, whether it be not knowing where 

to deliver the ballot, work hours.  You know, it's the same -- 

the same voters that I would deal with in every election.  

There were areas where the public transportation was 

not as available as certain other parts of the district.  There 
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could have been a lack of motor transportation.  They didn't 

have a car.  They didn't own a vehicle.  They may have moved.  

So it's a variety.  But these were the same voters, 

for the most part, that you deal with every election.  The same 

areas, I guess you can say.  The same areas that had the lowest 

voting participation, and mostly because of the challenges. 

Q. And in your opinions that you formed, were these voters 

members of the Latino and Hispanic community? 

A. Yes, they were. 

Q. And through the course of the debates on the bills related 

to ballot collection, were these facts presented to the 

legislature? 

A. Yes. 

Q. We were speaking about HB 2305, and you mentioned that you 

didn't support it.  Do you know if HB 2305 passed? 

A. Yes, it did. 

Q. And did you support or oppose that bill? 

A. I opposed it. 

Q. Do you remember if anything happened to HB 23 after it 

passed? 

A. There was -- several organizations and community groups got 

together to start a referral, to refer to the ballot for voters 

to approve. 

Q. And what happened when they got together to start that 

referral?  Did that actually occur? 
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A. Yes. 

Q. And can you just explain that process for the Court?   

A. When a bill is passed out of the legislature, unless it is 

passed with an emergency clause on it, which takes two-thirds 

of the legislature, which this did not have, voters, if they're 

not happy with what the legislature is proposing and passing, 

they have an opportunity to refer it to the ballot at the next 

election so the voters can approve or deny the proposal.  

They have to go out and collect signatures, you know, 

circulate petitions, submit them to the Secretary of State in a 

timely manner to have it referred to the ballot.  It's a 

process set out in the Constitution. 

Q. And was HB 2305 referred to the ballot? 

A. Yes. 

Q. And do you know if HB 2305 ever actually was put on the 

ballot for a vote? 

A. No, it wasn't. 

Q. And why is that? 

A. The legislature the following session repealed 2305. 

Q. And did you support that repeal of 2305? 

A. No. 

Q. Why not? 

A. I felt that the voters had and should have the opportunity 

to express their opinion, to vote it up or down. 

Q. And was this a process that you found to be typical of the 
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legislature? 

A. Yes. 

Q. And what do you mean by that? 

A. Well, it's -- if the voters -- we have in the state of 

Arizona a provision called the Voter Protection Act.  So if the 

voters approve it, the legislature cannot touch it.  

We're -- let me rephrase it.  We're able to touch it, 

but it takes two-thirds of the legislature to amend anything 

that's been approved -- or voted upon by the voters because of 

the Voter Protection Act. 

Q. And based on your experience, is it often the case that the 

State of Arizona will repeal a bill after it's gone to -- or 

right before it goes to a vote by the voters? 

MR. JOHNSON:  Objection, Your Honor.  Foundation.  

THE COURT:  Overruled.  

THE WITNESS:  This was the first time since I've been 

at the legislature that a bill was referred by the voters, in 

my experience as a legislator. 

BY MS. CALLAIS:

Q. You mentioned, Supervisor Gallardo, that you represent 

District 5 in your position as the supervisor now currently.  

A. Yes. 

Q. And can you just describe your district for the Court? 

A. It is -- it is considered a minority-majority district, 

where the majority of the citizen population, both not only 
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citizens but voting age population, is minority.  I have a 

large Hispanic population, African-American population, and I 

do take up part of the Native American reservation. 

Q. And in the course of the work that you've done with the -- 

as a member of the board of supervisors, have you worked with 

internet providers? 

A. Yes. 

Q. And through that work, have you gained an understanding of 

access that your constituents have to the internet? 

A. Yes. 

Q. And what's your understanding of that? 

A. Many of our families that are in my district do not have 

internet access in their home or hardware, like laptops, 

computers, that sort of stuff. 

Q. Are you able to quantify that in any way? 

A. We participated in quite a few projects to determine how 

many folks have access to the internet. 

Q. Were there any recent projects that you participated in? 

A. Yes. 

Q. And can you just describe those for the Court? 

A. We partnered up with Cox Communication to help families and 

one of the local school districts that identify families who 

have never had access to the internet or had equipment to 

the -- like a desktop or a laptop.  

We've identified over 500 families in one area that 
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did not have access to the internet. 

Q. And were -- through the program, were you able to provide 

all of them with access to the internet? 

A. Access, yes.  The equipment, we were able to provide 200 

families with computers. 

Q. And you mentioned that in one area, you identified 500 

families.  Were there more areas that were not included in this 

project? 

A. We partnered up with Cartwright Elementary School District.  

They have 18 schools.  We targeted 4 of the 18. 

Q. So within the 4 schools that you targeted, there were 500 

families? 

A. That's correct. 

Q. But there were many other schools that were not included in 

that? 

A. That's correct.

MS. CALLAIS:  Your Honor, I just wanted to make a 

proffer as to what -- I understand the Court's ruling, but we'd 

just like to make a proffer as to what Supervisor Gallardo 

would have testified about with respect to the time period 

taken for the duplication process. 

THE COURT:  Okay. 

MS. CALLAIS:  He would have testified that it would 

have taken two to three minutes to duplicate a ballot.  

Outside of that, I have no further questions. 
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THE COURT:  All right.  Cross-examination. 

CROSS-EXAMINATION 

BY MR. JOHNSON:

Q. Good morning, or almost afternoon, Supervisor.  

A. Thank you. 

Q. My name is Brett Johnson.  I represent the intervenor 

defendants in this case.  

Going back to 2011, you testified in regard to 

SB 1412; correct? 

A. Yes. 

Q. And during that time, I think you testified -- or maybe in 

your declaration, discussed that the Arizona Association of 

Counties testified against that bill.  Correct? 

A. That is correct. 

Q. Do you know why they testified against that bill -- or came 

out against that bill? 

A. They -- well, there was two things.  One, they clarified 

the difference between the request and the ballots they turned 

in.  They also felt that it would be a burden to the election 

process. 

Q. So their concern wasn't necessarily the ballot collection 

process; it was the poll worker administration as part of that 

bill.  Correct? 

A. Yes. 

Q. And that's because the poll worker would have had to 
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identify who the collector was; correct? 

A. That's correct. 

Q. And you already testified that you're familiar with the 

provisions of HB 2023 in 2016; correct? 

A. Yes. 

Q. And those provisions from SB 1412 concerning poll worker 

involvement are not part of HB 2023; correct? 

A. Correct. 

Q. And are you aware that the Arizona Association of Counties 

did not oppose HB 2023? 

A. That is correct. 

Q. You've testified previously that you had some familiarity 

with the DOJ preclearance process for SB 1412; correct? 

A. Yes.

Q. And in 2013, HB 2305 came before you; correct? 

A. Yes. 

Q. And HB 2305 was an omnibus bill; correct? 

A. Yes. 

Q. Can you explain to the judge what an omnibus bill is? 

A. It is a bill that deals with various portions of statute.  

So you can have a bill that deals with the initiative process, 

to early voting process, to candidate petitions.  I mean, it's 

taking different portions of the statutes in one big giant 

bill. 

Q. Would you agree that it's multiple issues covered by one 
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bill; correct? 

A. Yes. 

Q. And you agree that HB 2305's most controversial provisions 

had to do with the initiative petition process, not ballot 

collection.  Correct? 

A. Not necessarily.  

Q. But you agree that most of the objection was to the 

restrictions on the initiative process; correct? 

A. Not necessarily. 

Q. Were you -- I believe you were in the judiciary committee 

when that was heard, 2305?  

A. Yes. 

Q. And you heard individuals come and testify either opposed 

or in support of 2305; correct? 

A. Yes. 

Q. Do you recall that Karen Osborne testified on behalf of the 

Maricopa County Elections Department in support of HB 2305? 

A. Yes. 

Q. She's a Democrat; correct? 

A. Yes.  I believe, yeah. 

Q. At the time, she was the elections director of Maricopa 

County? 

A. Yes. 

Q. Former acting Secretary of State of Arizona? 

A. Yes. 
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Q. And you were present during her testimony; correct? 

A. Yes. 

Q. Do you recall her relaying to you the experiences of one of 

her election workers named Rey Valenzuela? 

A. Yes. 

Q. You know Rey Valenzuela; correct? 

A. Yes, I do. 

Q. Rey Valenzuela is currently the elections director of 

Maricopa County; correct? 

A. Yes. 

Q. So he indirectly works for you.  Okay. 

Rey Valenzuela is a man of integrity? 

A. Oh, yeah.  Definitely. 

Q. And Ms. Osborne testified about an experience that 

Mr. Valenzuela had of a ballot collector coming to his house 

impersonating an election official; correct? 

A. Yes. 

MS. CALLAIS:  Objection, Your Honor.  Hearsay. 

MR. JOHNSON:  It's in the record.  It was in the 

public record, and it was actually agreed to. 

THE COURT:  It's already been testified to.  I'm going 

to overrule -- the objection's been waived.  

BY MR. JOHNSON:

Q. You do agree that there were uncontroversial provisions 

included in HB 2305; correct?  
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Let me give you an example.  

A. Not -- 

Q. There was a provision that stopped the Attorney General's 

Office from investigating campaign finance complaints against 

the Attorney General.  Correct? 

A. Correct. 

Q. That's uncontroversial.  Would you agree? 

A. I agree. 

Q. Person investigating themselves, not correct.  Right? 

A. That's correct. 

Q. All right.  And then there was a referendum campaign once 

HB 2305 was passed.  You testified to that; correct? 

A. I'm sorry.  Can you repeat that?  

Q. After HB 2305 passed, you've already testified that there 

was a referendum process; correct? 

A. Yes. 

Q. And you already testified about the importance of the Voter 

Protection Act in Arizona; correct? 

A. Yes. 

Q. Yet if the law were subject to the referendum that passed, 

the Voter Protection Act would have prevented the legislature 

from ever enacting a law, for example, forbidding the Attorney 

General from investigating himself.  Correct? 

A. That's correct. 

Q. HB 2305, you testified, was repealed; correct? 

Case 2:16-cv-01065-DLR   Document 381   Filed 10/11/17   Page 109 of 231  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1964 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STEVE MICHAEL GALLARDO - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1081

A. Yes.  Correct. 

Q. And for both -- for -- starting with SB 1412, you testified 

that that was also repealed; correct? 

A. Yes. 

Q. There is a process in the legislative rules to allow for 

the repeal of previous legislation; correct? 

A. Yes. 

Q. And that process was followed; correct? 

A. Yes. 

Q. Have you ever done a study on repeals in the state of 

Arizona outside of your own participation in the legislature? 

A. No. 

Q. Then in regard to HB 2305, that also went through the 

repeal process; correct? 

A. Yes. 

Q. And it went through according to the rules of the House and 

the Senate; correct? 

A. Yes. 

Q. And it was voted on and passed; correct? 

A. Yes. 

Q. You testified previously about your experiences as the 

Maricopa County Board of Supervisor; correct? 

A. Yes. 

Q. Of District 5.  Just want to make sure I'm right.  

A. Yes. 
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Q. Okay.  Thank you.  

And it's the County's responsibility to approve the 

election plan that is submitted by the recorder every election 

year; correct? 

A. Correct. 

Q. And as part of that election plan, you have the ability to 

identify precincts that need additional polling places; 

correct? 

A. Yes. 

Q. And as part of that election plan, isn't part of the issue 

transportation and ensuring access to those precinct polling 

places? 

A. Yes. 

Q. There's a transportation plan as part of the election plan? 

A. No. 

Q. Making sure that there are public transportations near the 

polling place as part of the election plan? 

A. No. 

Q. Okay.  Are you aware that the election plan takes into 

account the public transportation needs? 

A. No. 

Q. But you, as a supervisor, have the ability, when -- at 

least identifying districts, precincts in your own district, 

that this precinct is not an appropriate place because public 

transportation would possibly not take that individual to the 
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polling place; correct? 

A. We can make recommendations.

Q. And is one of the things you look at as a supervisor as to 

whether or not a polling place has access to adequate 

transportation? 

A. For me, myself, yes.  I look at that. 

Q. Yes.  

And you're able in open public session to discuss that 

with the elections department before the election plan is 

approved; correct? 

A. That is correct. 

Q. And have you ever voted against an election plan? 

A. Yes. 

Q. Which one? 

A. The governor had -- I shouldn't say the governor.  The 

State of Arizona pushed, in May of 2016, Proposition 123.  It 

was an education bond election.  I voted against that plan. 

Q. And was that in response to the voter center model of the 

presidential preference election that was held right before 

that election? 

A. Yes. 

Q. And the administrative clerical errors by the Maricopa 

County Recorder's Office as to that election; correct? 

A. Yes. 

Q. And the State was not responsible or involved in that 
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election plan for Maricopa County's presidential preference 

election; correct? 

A. Correct. 

Q. You believe in making sure that people vote on educational 

bonds? 

A. Definitely. 

Q. You want people to vote for you; correct? 

A. Yeah, definitely. 

Q. So if one of your opposition were to encourage a robocall 

activity to encourage people to vote out of your district to 

ensure that you were not successful at your campaign, that 

would cause an impact on your ability to be elected; correct? 

A. It could, yes. 

Q. And you agree that it is important for Maricopa County 

Elections Department to administer an election that voters can 

vote in an orderly matter; correct? 

A. Correct. 

MR. JOHNSON:  No further questions -- oh, hold on one 

second, Your Honor.  

Okay.  Thank you, Your Honor.  

Thank you, Supervisor. 

THE WITNESS:  Thank you.  

THE COURT:  Redirect?  

MS. CALLAIS:  No redirect, Your Honor. 

THE COURT:  Okay.  You can step down.  Thank you for 
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coming. 

THE WITNESS:  Thank you.  

(Witness excused.) 

THE COURT:  You got a ten-minute witness?  

MR. SPIVA:  Not a ten-minute witness.  Our next 

witness is Dr. Lichtman, who is here, but I don't know if you 

would prefer that we start him -- 

THE COURT:  Let's get started and go for ten minutes.  

Then we'll take a break.  

MR. SPIVA:  Okay.  Go check just to see what's going 

on.  

He should be here in just a minute, Your Honor.  I 

think he was occupied.  

THE COURT:  Dr. Lichtman, would you come up here and 

be sworn, please.  Come on up and be sworn.  

THE WITNESS:  A little hard of hearing.  

MR. SPIVA:  He said come up and be sworn. 

THE WITNESS:  Okay.  Thank you. 

ALLAN LICHTMAN,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

MR. SPIVA:  Your Honor, Dr. Lichtman has a medical 

condition that requires a short break every -- once in a while. 

THE COURT:  Just let me know.  

MR. SPIVA:  Okay.  
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THE COURT:  You may proceed.

DIRECT EXAMINATION

BY MR. SPIVA:

Q. Good afternoon, Dr. Lichtman.  Where are you employed? 

A. American University in Washington, DC. 

Q. How long have you been there? 

A. I hate to say, 44 years. 

Q. And what is your job there? 

A. I am a distinguished professor of history. 

Q. And what does the title "distinguished professor of 

history" -- what does the "distinguished" part mean? 

A. It's not something I made up, and it's not a history title.  

It's a university-wide title.  It's the highest possible 

academic rank, even above professor.  There are about three or 

four of us in the entire university out of more than 800 

faculty members full time. 

Q. Where -- can you give a brief description of your 

educational background, Dr. Lichtman.  

A. Certainly.  I graduated from Brandeis University with my BA 

in 1967 in history.  I was actually a science major until my 

senior year, when I finally saw the light, and that partly 

explains my interest in quantitative history. 

Q. And what did you receive your BA in?  What was the degree 

in? 

A. It was in history.  I then went on to obtain my PhD from 
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Harvard University in 1973 in history with a specialty in 

modern American political history and quantitative analysis. 

Q. Can you describe what areas you've published in that are 

relevant to this litigation? 

A. Yeah.  My publications are very interdisciplinary.  I 

published in history journals, political science journals, 

forecasting journals, scientific journals, general social 

science journals, as well as completed about nine books.  I 

would say there are three areas that are particularly relevant 

here.  

The first is quantitative and historical methodology.  

I've been writing on quantitative methodology and social 

science since 1978, when I published one of my first books.  

It's called "Ecological Inference."  It was part of the Sage 

Series on Quantitative Methods in Social Science.  Nothing to 

do with the environment but has to do with statistical methods 

for drawing conclusions about groups like minorities and whites 

when you have data not for individuals but for units like wards 

or precincts.   

I've since published numerous methodological pieces in 

quantitative analysis in journals such as the Proceedings of 

the United States National Academy of Sciences, the Journal of 

Interdisciplinary History, Social Science, History, and many 

others.  

And I've also published work on historical 
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methodology, which includes quantitative and nonquantitative 

methodology, including my book also from back in the late 

1970s, "Historians and the Living Past." 

Second area would be the application of historical and 

quantitative methodology to the study of American history, 

particularly modern American political history.  And that would 

include, going back to my book in the 1970s, "Prejudice and the 

Old Politics:  The Presidential Election of 1928," and to more 

recent scholarly books, "White Protestant Nation:  The Rise of 

the American Conservative Movement," and "FDR and the Jews."  

I've also published in this area in numerous journals 

including, for example, the "American Historical Review," the 

"Journal of Social History," among others. 

The last area would be the application of these 

methodologies to social science and legal issues and social 

science in prediction.  And I published articles in such 

journals as the "Journal of Legal Studies," "Evaluation 

Review," the "International Journal of Forecasting," and the 

"Journal of Applied Forecasting."  I've also applied these 

forecasting methodologies in a whole series of books based on 

my presidential forecasting system called "The Keys to the 

White House."  Six editions of books based on "The Keys to the 

White House" have been published. 

Q. So, Dr. Lichtman, have you received any national awards and 

honors? 

Case 2:16-cv-01065-DLR   Document 381   Filed 10/11/17   Page 117 of 231  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1972 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1089

A. I have. 

Q. You're a finalist for the National Book Critics Circle 

Award in general nonfiction? 

A. Yeah.  My book "White Protestant Nation" was a finalist, as 

you said, in the National Book Critics Circle Award in general 

nonfiction, which is all nonfiction books published in the 

United States.  

My next book, "FDR and the Jews" won the National 

Jewish Book Award in American Jewish history.  Was a New York 

Times Editors' Choice.  Was a finalist for the Los Angeles 

Times Book Prize in History, which includes all fields of 

history.  Won an award for a Holocaust scholarship and was 

published by the Belknap Press and the Harvard University 

Press, which is reserved for works of special distinction and 

lasting value.  

I am an elected member of PEN America, the honor 

society for authors.  I twice keynoted the International 

Forecasting Summit. 

My most recent book, "The Case for Impeachment," was 

an independent bookstore bestseller, an editors' choice in 

various publications, and a bestseller for quite some time in 

various academic categories on Amazon.com.  I was also awarded 

the 1992-1993 Scholar Teacher of the Year at American 

University and was Distinguished Visiting Scholar at Cal Tech. 

Q. And have you previously served as an expert in other voting 

Case 2:16-cv-01065-DLR   Document 381   Filed 10/11/17   Page 118 of 231  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1973 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1090

rights and redistricting litigation? 

A. I have. 

Q. Approximately how many times? 

A. I haven't counted, but probably more than 90. 

Q. Do you only testify for one side or the other, plaintiffs 

or defendants? 

A. No.  I've testified for plaintiffs.  I've testified for 

defendants.  I've testified for independent redistricting 

commissions. 

Q. And did any of these cases involve expertise in qualitative 

and quantitative methods and research? 

A. Essentially, all of them. 

Q. Have you ever -- has the Supreme Court, United States 

Supreme Court ever referenced your testimony? 

A. Yes.  In the landmark case, the congressional redistricting 

case in Texas, Lulac versus Perry, Justice Kennedy, in his 

opinion, cited my work as a basis for invalidating a southwest 

Texas district for its failure to provide opportunities for the 

Hispanics in that area to elect candidates of their choice. 

Q. And have you previously testified on the issue of 

discriminatory intent? 

A. Yes, I have, in quite a few cases.  It goes all the way 

back to 19 -- late 1980s, in the landmark case Garza versus Los 

Angeles County, which for the first time established Hispanic 

opportunities to elect candidates of their choice to the Los 
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Angeles County Board of Supervisors.  I was not the primary 

expert on intent but did testify about various factors that 

went into Judge Kenyon's opinion on intent.  

And I was a primary expert on intent in a number of 

other cases including the North Carolina case, NAACP versus 

McCrory; both the DC District Court and the Texas District 

Court case on voter identification; the DC District Court 

case -- excuse me, the Texas District Court case on 

congressional redistricting.  I also testified in the 2011 

Illinois case on congressional redistricting.  

I testified, in addition, on voter ID on intent in 

Wisconsin and Virginia.  And most recently, I testified on 

intent in the case in Louisiana involving at-large elections in 

the 32nd Judicial District. 

Q. Is that Terrebonne Parish -- was that the Terrebonne Parish 

case? 

A. Yes.  32nd Judicial District coincides with Terrebonne 

Parish in Louisiana. 

Q. And did the judge in that case cite your opinion on intent? 

A. Yes.  In most of these cases -- on both sides, the judges 

accepted my opinion on intent.  Not every one, but most of 

them. 

Q. And you don't need to list them, but have you also 

testified regarding the senate factors in voting rights cases? 

A. Of course.  That's a standard thing you testify, not just 
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in intent cases but in virtually any kind of voting rights 

cases. 

Q. Has your testimony on the senate factors and reports been 

accepted by courts that you -- 

A. Yes. 

Q. -- submitted them to?  

Dr. Lichtman -- 

MR. SPIVA:  And, Your Honor, this is the time when I 

would normally move to certify him, but I realize that's not 

Your Honor's practice to do that.  

THE COURT:  If you're done laying foundation, then 

this might be a good time for a break. 

MR. SPIVA:  Okay. 

THE COURT:  Let's take our lunch recess.  Come back at 

1:15. 

MR. SPIVA:  Great. 

(Recess taken, 12:16 p.m. to 1:16 p.m.) 

THE COURT:  You may continue.

BY MR. SPIVA:

Q. Dr. Lichtman, before we broke for lunch, I was just going 

to ask you to confirm your expert reports, which I think are 

sitting in a notebook in front of you.  

Is Exhibit 91, what's been marked as Exhibit 91, is 

that your first expert report that you did in this case dated 

June 10th, 2016? 
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A. That's correct. 

Q. And then Exhibit 92 is your expert reply report dated 

July 26th, 2016? 

A. That is correct. 

Q. And Exhibit 93 is your second expert report dated May 26th, 

2017? 

A. Correct. 

Q. And then Exhibit 94 is your second expert reply report 

dated July 14th, 2017? 

A. Yes. 

Q. Okay.  Dr. Lichtman, what were you asked to do in this 

case? 

A. I was asked to do multiple analyses in this case.  I was 

first asked to consider whether HB 2023 relating to the 

prohibition of ballot collection and delivery was adopted with 

discriminatory intent with respect to minorities.  

I was asked to examine the seven so-called senate 

factors plus the two additional senate factors relating to the 

totality of circumstances as they affected minorities in 

Arizona.  

I was asked to consider whether Arizona's failure to 

partially count out-of-precinct provisional ballots had a 

discriminatory effect upon minorities in Arizona.  

And, of course, I was asked to consider and respond to 

any materials, analyses, evidence presented by experts for the 
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State defendants. 

Q. And what sources have you drawn on -- what sorts of sources 

have you drawn on for your analyses? 

A. Yeah.  This is laid out in my report, of course.  And I 

drew on standard sources in historical social science and 

quantitative methodology.  These include surveys, scholarly 

studies, legislative histories, legislative records, census 

reports, statistical compilations, books, briefs, court 

opinions, government documents, organizational documents, to 

summarize the great bulk of them. 

Q. And what methodology did you follow when conducting your 

intent analysis? 

A. Yeah.  My intent analysis closely follows the guidelines 

laid out by the United States Supreme Court in the so-called 

Arlington Heights case.  And the Supreme Court, in its 

guidelines -- 

MR. JOHNSON:  Objection, Your Honor.  He's testifying 

as to what the Supreme Court case said.  That is a legal matter 

that's inappropriate for this witness.  

MR. SPIVA:  He's not going to offer a legal opinion.  

I think he's just going to tell what factual and expert 

analysis he did based on the factors -- it's no different than 

the senate factors -- the factors that were laid out in that 

opinion. 

THE COURT:  I had the sense he was going to talk about 
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what he did based on that.  I'm not going to consider anything 

he says as an opinion about what the Supreme Court says as part 

of my decision. 

MR. JOHNSON:  Thank you, Your Honor. 

MR. SPIVA:  And we're not offering that, Your Honor.  

Thanks.

BY MR. SPIVA:

Q. So what -- 

A. Should I continue?  

Q. Yes, please.  Explain what factors or guidelines you 

considered in -- 

A. Yes. 

Q. -- conducting your intent analysis. 

A. I began with the Arlington Heights guidelines, which I've 

used in much of the testimony about intent that I previously 

referenced.  And the Arlington Heights guidelines points us to 

factors such as discriminatory impact, the history of 

discriminatory -- a history of discrimination, the sequence of 

events leading to a decision, procedural and substantive 

deviations, and contemporaneous statements made by 

decision-makers.  

And I said it began with those guidelines because 

these guidelines are quite consistent with historical 

methodology.  Of course, historians analyze intent all the 

time.  If you would shut down intent analysis, you might as 
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well shut down much of history.  So in effect, I've also 

followed standard historical methodology.  

And I am not offering legal opinions here.  I am 

offering evidence and analysis that includes considerable 

documentary research.  I have dozens of footnotes in my report.  

I have dozens of statistical tables relevant to all of the 

issues that I discuss in my report.  And as in any other 

testimony I've presented, I present this analysis and the 

evidence, and of course it's up to the Court to weigh it, 

examine it, and reach a final conclusion. 

Q. What methodology did you follow when conducting your 

analysis of the presence or absence of the senate factors in 

Arizona? 

A. Yeah.  I followed the same standard practices that I've 

looked at in other cases where I've examined the senate 

factors.  And so you're looking at things like laws, rules, 

regulations, the justification for those laws, rules, and 

regulations.  You're looking at, of course, again, the history 

as it relates to discrimination.  You're looking at census data 

and other statistical materials on racial disparities.  

You're examining statistical material on voting to the 

extent it is polarized along racial lines.  You're examining 

racial appeals that have emerged in Arizona politics, obviously 

to that extent primarily through the examination of newspaper 

articles where those kinds of appeals appear.  You're looking 
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at elected officials and their racial composition and comparing 

that to the demographic composition of the state.  

And you're looking at various public policies and how 

they relate to minorities in the state and whether those public 

policies are soundly justified or tenuous.  Standard thing we 

do, again, in quantitative history. 

Q. And we'll get into a detailed discussion of both your 

intent analysis and the senate factors in just a minute, but 

first I'd like -- I'd ask you to provide the Court with the 

top-line conclusions you reached after you did your analysis.  

Let's turn first to your first expert report, dated 

June 10th, 2016, which is Exhibit 91.  And specifically, 

page 91-002 and carrying over to 91-003.  

Are those -- the bullet points listed here, are those 

the top-line conclusions you reached in your first expert 

report? 

A. That's correct.  They're, of course, in broad summary form 

and developed in much greater detail. 

Q. Okay.  Would it be possible to summarize those?  I'm not 

asking you to read them.  

MR. SPIVA:  Obviously, Your Honor can read them 

yourself.  

BY MR. SPIVA:

Q. But if you could summarize briefly what your top-line 

conclusions were.  
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A. Yeah.  They can't be summarized together.  You kind of have 

to look at them separately.  

But the long and ongoing history of official 

discrimination.  Problems with the access of voting in Arizona.  

Major socioeconomic disparities between whites and minorities, 

reflecting a lingering history of discrimination.  The effect 

of socioeconomic disparities in diminishing electoral 

opportunities for minorities in Arizona.  Repeated attempts 

through the sequence of events of the Republican-dominated 

legislature in Arizona to restrict opportunities to collect and 

deliver early voted ballots.  Other measures at this time that 

also had restrictive effects on voting.  

Tactical maneuvers to preserve the option to restrict 

or prohibit the collection and delivery of ballots even in the 

face of Department of Justice intervention and the possibility 

of a popular referendum by the voters.  Procedural and 

substantive deviations.  

Rare direct evidence from a major backer of HB 2023, 

Secretary of State Michele Reagan, who had also been a major 

backer of legislation to prohibit or restrict ballot collection 

and delivery while in the state senate.  Examination of other 

justifications that are proven to be pretextual and tenuous.  

The fact that almost all of the senate factors, I 

think, except one on slating -- or I just couldn't find 

evidence one way or the other on slating -- apply in Arizona.  
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So that's a quick summary of the top-line analyses. 

Q. Okay.  Now let's turn -- 

MR. JOHNSON:  Objection, Your Honor.  I believe that 

proper foundation has not been laid for all of these factors.  

I appreciate that the witness is a political historian, but 

these go into so many different areas of academia that these go 

well beyond his credentials as laid out by my colleague. 

MR. SPIVA:  We're going to go through in some detail 

his bases for these, Your Honor.  You know, I understand that 

the defense has filed a motion in limine, and we will have a 

response a couple days after he testifies.  And I assume Your 

Honor will, you know -- obviously will rule based on that.  

But, you know, this is just -- I'm just giving the 

top-line summary of what he found, and then I was going to go 

into the bases therefor. 

THE COURT:  This is the same objection you filed on 

regarding his opinions. 

MR. JOHNSON:  His opinions, and there's a secondary 

step, too, Your Honor.  It's because obviously the top bullet 

on 91.003 talks about specifically the intent, saying what the 

intent is of an elected official, and I do not think that this 

witness is appropriate to opine as to the specific intent.  

The factors, yes, but saying that the legislator 

intended something, I think is inappropriate expert opinion. 

MR. SPIVA:  That is part of their motion, Your Honor, 
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whether he can, as a historical matter, have an opinion on 

intent as a factual matter and -- 

THE COURT:  But isn't that my call, finder of fact?  I 

mean, based on the evidence?  He can talk about the factors and 

whether they exist or not, but I'm the one who makes that call, 

don't I?  

MR. SPIVA:  Absolutely you do, Your Honor.  And I 

think what we are -- what we are offering here is his 

historical analysis of the events leading up to the other 

factors that go into that.  I want to make sure -- 

THE COURT:  His objection is that -- I think 

specifically regarding the opinion, that there was intent.  And 

I think he can talk about the factors and where the factors 

came from and the senate factors and the historical factors 

that he uses, but I think that he's right, that that's probably 

not an opinion for an expert when it comes down to the decision 

as to what the intent was.  

So I'm going to sustain the objection. 

MR. SPIVA:  Okay.  Just -- 

THE COURT:  He can talk about all the factors, but I 

don't need to hear him tell me what the intent was because I'll 

make that call based on the factors. 

MR. SPIVA:  Sure.  I understand.  Just to clarify, I 

assume he'll still be permitted to talk about the evidence that 

he -- 

Case 2:16-cv-01065-DLR   Document 381   Filed 10/11/17   Page 129 of 231  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1984 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1101

THE COURT:  Yeah, yeah. 

MR. SPIVA:  -- historical evidence that he -- 

THE COURT:  He can talk about all the evidence he 

considered and whether the factors, he felt, were met.  But the 

ultimate decision as to whether or not there was discriminatory 

intent will be my decision. 

MR. SPIVA:  Yeah.  

THE COURT:  Okay?

MR. SPIVA:  Understood. 

THE COURT:  All right.  

MR. JOHNSON:  And then, Your Honor, one last thing.

For the first part of the objection, do you just want 

us to handle that on a case-by-case basis when he's going 

through factors that he should not be testifying to?  

THE COURT:  What I'm going to do is, I'm going to -- 

you've already got your Daubert motion pending.  If I grant 

your motion, I will not consider any opinions that are -- do 

not fit into the Daubert-qualified opinions.  Okay?  So you 

don't need to continue.  Your objection is already made with 

your Daubert motion. 

MR. JOHNSON:  Thank you, Your Honor.

BY MR. SPIVA:

Q. So let me turn to your second expert report, dated 

May 26th, 2017, Exhibit 93, and specifically, to page 93-02.  

And can you point the Court to your top-line 
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conclusions that you made in your second expert report? 

A. Right.  You know, I had some additional conclusions based 

on responses to material presented by experts for defendants as 

well as new information that since became available.  These 

reports have been going on for some time here.  

So we can see, first of all, that there -- I'm not 

going to comment on the first one in terms of the final 

opinion, but I'm simply going to say it shows a close 

connection between party and racial identity.  

Secondly, voter turnout among Hispanics in the general 

election of 2016 declined for the first time in recent memory 

following adoption of HB 2023 and all of the problems 

associated with the presidential preference election in Arizona 

in 2016.  

I point out that in the 2017 legislative session, 

Republicans continued to oppose, providing opportunities for an 

expanded access to registration and voting for minorities.  And 

that it was continued racial tension. 

The 2016 election, I found, continued to be marked by 

quite significant racial appeals.  Voting continues to be 

polarized along racial lines.  Minorities continue to lag 

behind whites in the most recent census data now available, and 

they also lag behind whites in the election of public 

officials, and there continues to be a significant lack of 

responsiveness. 

Case 2:16-cv-01065-DLR   Document 381   Filed 10/11/17   Page 131 of 231  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1986 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1103

Q. And I'd like to first ask you to talk about the evidence -- 

or the factors pointing towards discriminatory intent as 

developed in your reports.  

Can you briefly summarize, without going into detail, 

the history of discrimination in Arizona as it relates 

specifically to registration and voting.  

A. Yes.  I think we have some bullet points on that as well.  

Page 23 of my report. 

Q. The first report? 

A. Report -- 

Q. Page 23 of the first report?  

A. Yeah.  

THE WITNESS:  I'm not, Your Honor, going into the more 

distant history.  I think that's been covered by another 

expert.  My analysis of the history of discrimination will 

focus only on the era following enactment of the Voting Rights 

Act, so mid to late 20th, 21st Century.  

And we begin with the fact that the -- do we have this 

up? 

BY MR. SPIVA:  

Q. Well, I think we had the wrong page.  You said page 23 of 

the first report?  

A. I think so.  

Q. Is that what you said? 

A. That's what I have here. 
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Q. That was the senate factors.  

A. There it is.  Sure.  

So the first point is that from 1975, when amendments 

to the Voting Rights Act were passed involving language 

minorities, through the Supreme Court's decision in Shelby v.  

Holder, Arizona was one of nine full states to be covered by 

the preclearance provisions of the Voting Rights Act.  

The United States Department of Justice interposed 

objections to both the 1990 and the 2000 legislative 

redistricting plans in Arizona, specifically -- 

Q. Can I interrupt you just for a minute?  Because I wanted to 

ask you about the first -- 

A. Sure. 

Q. -- issue you -- about the coverage in 1975 of Arizona.  

Did Arizona seek a bailout from Section 5 coverage? 

A. They actually did, much later in 2011.  And it was kind of 

an interesting bailout petition, because they did not claim 

that they met the requirements, which are quite specific for a 

bailout, including ten years of no objections, no recent 

election observers being sent to the state.  

Instead, they argued that Section 4 and Section 5 of 

the Voting Rights Act were unconstitutional, in other words, 

making a generic legal argument, and that bailout petition did 

not succeed. 

Q. And then you were mentioning the second fact that you 
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considered, the Department of Justice objections.  

Can you continue with that?  

MR. JOHNSON:  Your Honor, we object.  This is the same 

ground that was just covered by a former -- a previous expert, 

Dr. Berman.  This is duplicative under 702(a).  

MR. SPIVA:  It's not duplicative, Your Honor.  He's 

focusing much more on contemporary history.  Dr. Berman focused 

primarily on the period, as counsel attempted to point out in 

cross-examination, primarily pre-1970 discrimination.  And so 

this is -- this is a focus not only of his intent analysis but 

also it's one of the senate factors that he is addressing, and 

Dr. Berman did not do a senate factors analysis. 

THE COURT:  Yeah.  I agree with him.  I don't think 

this is the same.  Plus, this is coming right out of his 

report.  If you thought it was duplicative, you could have 

filed a motion in limine.  We could have addressed this 

beforehand. 

MR. JOHNSON:  Your Honor, you limited us on motions in 

limine.  Otherwise, we would have. 

THE COURT:  Okay.  Well, I find that it's not 

duplicative and it's something that is brought in a different 

light, so overruled. 

MR. SPIVA:  Thank you.  

THE WITNESS:  Should I continue?
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BY MR. SPIVA:

Q. Yes, please.  

A. I was talking about the second point, which was that 

Justice interposed objections to both the 1990 and 2000 

redistricting plans for legislatures in Arizona.  And 

specifically in 2002, it said that the State's redistricting 

plan, despite substantial minority growth, resulted in the loss 

of three minority districts.  

Now, I understand, of course, that the 2000 plan was 

produced by the Arizona Independent Redistricting Commission, 

but that is still part of the State.  It's not something that 

exists outside the State as truly independent. 

Next point:  "Despite a nationwide literacy ban 

enforced under the Voting Rights Act since 1970, Arizona did 

not repeal its literacy test law until 1972."  

And this was not just -- 

Q. Let me ask you a question --

A. Yeah. 

Q. -- about that example.  

A. Sure. 

Q. Because wasn't that pretty quickly after the 

Voting Rights Act was amended in 1970 to ban literacy tests? 

A. Yes.  But there's something very important that we need to 

consider here in that Arizona stoutly resisted, despite the 

Voting Rights Act, efforts to get rid of literacy tests.  On 
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page -- I think it's 23 of my report, I quote Justice Black in 

his opinion for the United States Supreme Court saying, quote:

The State of Arizona maintains that Title 2 cannot be 

enforced to the extent that it is inconsistent with Arizona's 

literacy test requirement.  I would hold that the literacy test 

ban of the 1970 amendments is constitutional under the 

enforcement clause of the Fifteenth Amendment and that it 

supersedes Arizona's conflicting statute. 

So it wasn't a matter of simple oversight that it 

occurred quickly after the ban.  It was a matter of Arizona, as 

Justice Black pointed out, trying to maintain the literacy 

test. 

Q. Let me ask you what -- by the way, I should mention 

something because I caused some confusion earlier.  I think 

sometimes you're referring to page 23 of your actual report, 

and I've been referring to page 24 of the exhibit, which is in 

the lower right-hand corner.  So I apologize for that 

confusion.  I'll try to be clear which page I'm referring to.  

A. I can only refer to pages of the report. 

Q. Yeah.  Unfortunately, there's a one-page difference, so it 

can cause confusion.  

A. We'll keep it straight. 

Q. Yeah.  

So let me ask you what -- you mentioned there were 

other examples that you looked at in evaluating this factor.  
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What was the next example? 

A. Yeah.  The next example was that in 1988, the voters in 

Arizona approved an English-only amendment.  This is 

particularly significant for minority voters in Arizona because 

the census data I presented show that those who did not speak 

English very well, it was only 1 percent of whites, it was 

about 25 percent of Hispanics, and about 10 percent -- 

Q. Let me stop you there.  

MR. SPIVA:  Can you pull up page -- exhibit 

page 91-041, Table 6.

BY MR. SPIVA:

Q. Is this the data you were referring to? 

A. Yes.  That middle -- 

Q. Can you explain that? 

A. Yeah.  

THE WITNESS:  The census has a standard category, 

Your Honor, which queries English-speaking ability.  And the 

particular census question is, "Speak English less than very 

well."  

And you can see here, it only affects 1 percent of 

whites, slightly higher -- you wouldn't expect a big 

difference, but still; 2.7 percent of blacks; but very 

significant differences for Hispanics, whose percentage is 

24.6; and for Native Americans in the state of Arizona, whose 

percentage is 10.1.  
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So we're talking about a major differential impact 

upon particularly Hispanics and Native Americans as compared to 

whites in Arizona.

BY MR. SPIVA:

Q. So what is the link-in between the English-only provision 

you were citing a moment ago and ability to participate in the 

political process? 

A. Well, for those who don't speak English very well, 

English-only material is going to be much more difficult for 

them to deal with and navigate when it comes to voting and 

other things within the state.  So it has quite a direct 

impact. 

Q. Were there other examples that you looked at when you were 

looking at this factor of history of discrimination? 

A. Certainly.  If we can get back to our list, it's my 

page 24, I guess your page 25. 

Q. I think it's your page 23, Exhibit No. 91-024.  

A. Yeah.  So I think the next one -- 

Q. Oh, yeah.  You were on your page 24, Exhibit 9 -- 

A. Yeah, right there.  That's right.  

So in 2004, you had the enactment of Proposition 200, 

which amended state law to require prospective voters provide 

documentary proof of citizenship in order to vote.  And that's 

particularly important for minorities who have a much lower 

socioeconomic standing with respect to every measure -- 
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education, health, income, poverty, unemployment -- and have 

much more difficulty in obtaining this kind of documentation. 

In our Wisconsin study, a state that's overwhelmingly 

white, we found that nearly every applicant for a free voter ID 

card who was turned down because they could not muster the 

necessary documentation was a minority.  

Q. Let me ask you, what was the next factor you looked at in 

terms of the history of discriminatory measures? 

A. Fluency, English fluency requirements for candidates for 

public office.  And, obviously, for the very reasons we just 

laid out, this has a particular burdensome impact on 

minorities.  It's not invoked very much.  It doesn't seem to be 

especially enforced, but there it is on the books as a 

discriminatory law. 

Q. And do you have any other examples that you looked at in 

terms of factors that impacted voting, discriminatory factors 

that impacted voting? 

A. Yes.  We have a very recent one, and that's what happened 

in the 2016 presidential preference primary in Arizona, where 

Helen Purcell, the Republican recorder, even though she was 

warned repeatedly, drastically cut the number of available 

polling places.  

Now, in a sense, this affects everybody, but it had a 

particularly discriminatory impact on minorities.  A study by 

the Arizona Republic found that the cutback was particularly 
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severe in minority and in low-income areas.  And Helen Purcell 

testified that she hadn't even considered voting rights issues 

in making these cutbacks. 

Q. Do you have another example in terms of discrimination 

against minorities impacting voting? 

A. Yeah.  It's a later one because I didn't develop it until 

after I considered some material from Dr. Thornton, one of the 

experts for the State.  And that is discrimination in housing, 

which I document pretty thoroughly in a later report. 

Now, or -- 

Q. Why does that directly affect registration and voting? 

A. Yeah, you wouldn't think that housing discrimination 

directly affects registration and voting, but it does because 

of the peculiarities of law in Arizona.  Housing discrimination 

makes it much more difficult for minorities to establish stable 

residences.  They're much more likely to be renters than 

homeowners.  

And as Dr. Thornton points out in her report, those 

who were more mobile are disproportionately included in those 

whose out-of-precinct ballots are rejected.  And, in fact, 

internal mobility for whites in Arizona is substantially lower 

than internal mobility for Hispanics.  They tend to be more 

transient.  Other minority groups are too small to develop 

reliable measures.  

So it has a direct and immediate impact on voting, 

Case 2:16-cv-01065-DLR   Document 381   Filed 10/11/17   Page 140 of 231  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 1995 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1112

particularly as it relates to one of the issues in this matter, 

the failure to count, at least partially, ballots cast out of 

precinct. 

Q. Can you summarize examples from your reports of other forms 

of discrimination against minorities that do not directly 

impact registration and voting but perhaps indirectly 

impact registration.  

A. Yes, they do indirectly.  I'll summarize them.  I think it 

starts down there on the bottom of your page 24 there.  And I'm 

not going to go into this in great depth.  It's pretty well 

known the resistance in Arizona to establishing a paid holiday 

for state workers in honor of Reverend King.  It was even 

canceled by our governor in Arizona. 

Q. We did have some earlier testimony on that, so if you want 

to go on -- 

A. I'll go on next.  I think this is pretty well known.  No 

need to go into it in depth. 

In 1996, Arizona enacted legislation that made it more 

difficult for minorities to bring lawsuits for racial 

discrimination in employment termination decisions.  It also 

exempted from claims of racial discrimination businesses with 

15 or fewer employees. 

Q. And can you -- 

A. The next one is the ban on affirmative action in Arizona in 

2010.  And, of course, minorities are the main beneficiaries of 
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affirmative action programs. 

The next one is the inaction of a law in which, among 

other provisions, banned, in effect, the Mexican-American 

studies program in the predominantly Hispanic Tucson public 

schools.  This was struck down by the Ninth Circuit Court of 

Appeals, and I present evidence in my report that this program 

was in fact beneficial. 

MR. JOHNSON:  Objection, Your Honor.  He -- the 

witness keeps on saying that he's presented evidence, and 

evidence is what is put in by the parties, not by the expert.  

MR. SPIVA:  I think he means evidence in the sense of 

towards his historical argument that -- 

THE COURT:  That's how I'm taking it.  I'm not -- I'm 

taking it as basically he's supporting his -- what he says in 

his report based on some sort of footnote or whatever 

information he has.  I'm not considering it as evidence. 

MR. SPIVA:  Thank you, Your Honor.  Thank you. 

THE WITNESS:  I guess I'm using "evidence" the way 

historians do, which is our studies, analyses, statistics.

BY MR. SPIVA:

Q. So you can continue to just briefly summarize the other 

issues that you found.

A. Yeah.  And by the way, I'm not going to -- 

Q. Or considered, I should say.  

A. If we go back to the full page, the supporting -- I won't 
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use "evidence," I'll say "documentation" -- is fully outlined 

in the next paragraph.  That's what I was referring to. 

Q. And then does the next page, I guess 91-027, does that 

continue with other issues that you considered? 

A. Yes.  I'm not going to go into that in great depth either.  

It's pretty well known.  That was the law imposing various 

restrictions upon immigrants in Arizona and imposing various 

duties on law enforcement with respect to immigrants in 

Arizona, and most of it was struck down by the United States 

Supreme Court, and obviously its greatest impact was on 

Hispanics.  

And then the next one -- 

Q. I think you're back on page 91-027, I think? 

A. Yeah.  This one right -- the second full paragraph.  

That -- it took a very long time for the Tucson public 

schools to desegregate.  It began way back in 1974 and finally 

culminated just three years ago with a consent decree that 

according to Justice provides a detailed and complicated -- and 

concrete, excuse me, plan to desegregate the Tucson public 

schools. 

Q. Okay.  And then finally, was there one last issue that you 

considered in terms of indirect discrimination -- 

discrimination that had indirect effects on voting? 

A. Again, this is pretty well known, and it's been the subject 

of many national headlines.  I'm not going to go into it in 
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great depth, but as we know, a federal district court found 

that the now former sheriff of Maricopa County, Joe Arpaio, had 

violated the constitutional rights of Hispanics through various 

forms of racial profiling.  

The Court found him in criminal contempt for not 

following the Court's order, and just recently, he was pardoned 

by President Donald Trump. 

Q. And how do these examples that you just provided, how do 

they affect voting and registration by minorities in Arizona? 

A. In more than one way.  Obviously, one way in which they 

affect voting is when you're dealing with discrimination in 

areas like employment and education, that obviously has an 

impact upon the socioeconomic standing of minorities versus 

whites.  Their education levels, their achievement levels, 

their income, their unemployment, their poverty, and all of 

that is tied into opportunities to vote.  

The costs of voting are just simply higher, as many 

studies that I cite point out, for those of lower socioeconomic 

standing.  

The other thing is maybe a little more elusive but 

real, and that is the perception of hostility towards 

minorities.  I cite studies on that as well which shows that 

the perception of discrimination for minority, including 

minority children, is very, very important, that it affects 

their self-worth, their initiative.  Makes them more prone to 
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depression, to anxieties.  All of which, obviously, affects the 

ability to vote.  

Finally, law enforcement has a direct effect on 

voting.  If you're incarcerated, or even to some extent if 

you're out, your voting opportunities are forgone. 

Q. Was there a study that probed access to the ballot in 

Arizona that you considered? 

A. Yes.  It was the CAP study. 

Q. Is that Center for American Progress? 

A. It is. 

Q. What did it find? 

A. It looked at ten different factors related to access to the 

vote, and it ranked and scored the various states.  It gave 

Arizona an F and ranked it among the least friendly states for 

voter access. 

Q. And what were the types of factors that this study looked 

at or how did they define voter access? 

A. Sort of anything that might affect voter access:  early 

voting, presence or absence of voter ID, opportunity for 

preregistration.  In all, they had about ten factors. 

Q. Okay.  And how does Arizona do in terms of voter turnout?

MR. SPIVA:  If we could bring up Chart 1 of the 

initial report, page 7, Exhibit 91-008.  

THE WITNESS:  Yeah.  You know, CAP, of course, is an 

advocacy organization for progressive policies.  I won't -- you 
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know, I don't want to hide that.  But it's based on ten 

factors, not in their opinion, and one thing they did was 

correlate their scores with turnout, and they found that their 

scores were closely correlated with relative turnout.  

And Arizona, which had one of the lowest scores, also 

has one of the lowest turnout rates of any of the states in the 

United States.  And that's graphically depicted in this chart.  

The blue line is average turnout for the United States.  The 

red line is for Arizona.  

And I went through the 2012 general election because 

that was the last general election for president before the 

adoption of HB 2023 -- and you really only can compare 

presidential elections because in midterms, the situation is so 

different, depending on who's running and whether your senator 

is up, whether your governor is up. 

And you can see how far behind the national average 

Arizona is, about 6 percentage points behind in 2004.  A little 

bit of improvement, but not much, pretty much the same in 2008.  

And then again, about 5 to 6 percentage points.  

So while turnout goes up and down overall, the 5- to 

6-point lag between Arizona and the nation persists.  It kind 

of looks like a little bit more than that on the chart, which 

is why I'm very careful to include the numbers, because, you 

know, the range is not that great to show the differences here.
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BY MR. SPIVA:

Q. What effect does voter access have on the ability of 

minorities to participate in the political process in Arizona? 

A. Well, voter access is of critical importance for minorities 

anywhere in the state of Arizona or in any state of the nation 

because you're dealing with groups -- I'm not going to repeat 

myself too much -- that have much lower socioeconomic standing, 

much less access to vehicles, more persistent health problems, 

greater language barriers, facing, as I said, you know, in 

Arizona, a state with a very pervasive recent history of 

discrimination, which has been known to have a chilling effect.  

In fact, Arizona was kind of the originator, as I 

point out, of so-called Operation Eagle Eye, way back in the 

'60s.  That was kind of designed to protect the vote but really 

had the effect of an attempt to reduce the minority vote.  This 

became a controversial issue in Justice Rehnquist's 

confirmation and resulted in a consent decree with the federal 

courts to cease and desist from this kind of action. 

Q. How do turnout rates compare between minorities and 

non-Hispanic whites in Arizona?  

MR. SPIVA:  If we could bring up 91-009. 

THE WITNESS:  Yeah.  Given the socioeconomic 

disparities, what you find in -- and other factors, of course.  

Lots of factors go into turnout.  But the bottom line is that 

minority turnout is quite a bit higher for whites than it is 
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for Hispanics and Native Americans.  The other minority 

populations are too small to obtain reliable data.  

But you can see here the white turnout exceeds the 

white citizen voting age population, whereas the Hispanic 

turnout falls below.  The citizen voting age population is in 

blue.  The turnout rates are in red.  The Hispanic turnout rate 

falls below the Hispanic citizen voting age population and so 

does the Native American by -- it's less than half. 

And if you didn't do citizen voting age population, if 

you just did voting age population, you'd find even greater 

disparities, particularly for Hispanics, a good number of whom 

are not U.S. citizens.  This only counts people who are 

eligible by age and citizenship to vote.

BY MR. SPIVA:

Q. I want to shift focus for a minute.  

One of the things you consider in your intent analysis 

is the sequence of events leading up to the challenge decision.  

Is that right? 

A. That is correct. 

Q. And here, the challenge decision is HB 2023.  What did you 

consider in terms of sequence of events leading to the ballot 

collection ban? 

A. Well, I considered in the sequence of events the efforts by 

the Arizona State Legislature to restrict or prohibit the 

collection and delivery of ballots, and that effort begins in 
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2011.  And I trace that through the culmination of those 

efforts with the passage of HB 2023 in 2016.  

Q. Why did you begin in 2011?  How is that relevant to 

HB 2023? 

A. Because it is in 2011 that you got the first efforts to 

pass legislation regarding ballot collection and delivery.  And 

as we'll see, those efforts have a direct bearing on the 

adoption of 2000 -- of 2023 five years later.  And there are 

intervening efforts as well. 

So it's kind of, of a piece. 

Q. Can you explain that and what you found in your analysis? 

A. Yeah.  So we start in 2011.  And in 2011, 

Senator Don Shooter introduced legislation to initially 

criminalize, make it a Class 6 felony, the collection and 

delivery of ballots.  And very importantly -- 

MR. JOHNSON:  Your Honor -- 

THE WITNESS:  -- was his -- 

MR. JOHNSON:  Your Honor, I would object.  The witness 

is obviously reading something up on the thing.  There's 

nothing on the screen that's directing him to the evidence.  I 

don't know if it's his own notes, but if it's refreshed, this 

should be disclosed.  And he has Post-it notes on it too.

BY MR. SPIVA:

Q. Is it your reports you're looking at? 

A. It's my report.  And the Post-it notes only point me to 
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sections of the report. 

MR. JOHNSON:  And if he's doing that, Your Honor, I 

think that it's only fair to all the parties and the Court that 

we get directed to a page that he's reading from. 

THE WITNESS:  It's my report. 

THE COURT:  Yeah.  I think that's true.  If he's going 

to read, let us know.  

MR. SPIVA:  Okay.  

THE COURT:  Okay. 

MR. SPIVA:  Sure.  I don't think he's reading, but 

yeah, why don't --

THE WITNESS:  I'm just referring to it.  I'm not 

directly reading from it.  

BY MR. SPIVA:

Q. If you're referring to a page of your report, Dr. Lichtman, 

if you could just let the Court know what -- 

A. Sure.  There's a lot of complicated material in here.  I 

don't want to just recapitulate it all from memory.  

But it's on page 4 of my initial opening report.  And 

that's all that's in this notebook are my reports.  Nothing 

more. 

THE COURT:  If you are reading, let us know you're 

reading. 

THE WITNESS:  I will.  Thank you.  I wasn't exactly; I 

was kind of summarizing. 
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But I will now read from page 4 what Don Shooter said.  

And that's on page 4, middle paragraph, under B. 

MR. SPIVA:  Can we pull that up?  

Can you give us the exhibit page, Dr. Lichtman?  

THE WITNESS:  It's my page 4.

BY MR. SPIVA:

Q. 91-005? 

A. That's it.  And the quotation is down towards the bottom.  

That, according to the Gallardo delegation, he claimed 

that union members delivered 6- or 7,000 early ballot requests 

during the 2000 general election.  Senator Shooter also 

expressed his desire that ballot collection would be prohibited 

to stop people from Pittsburgh flying in to stuff 6,000 

ballots in -- paren -- their trunks.  

Q. And what did you find significant about that? 

A. Yeah.  This is, I think, extremely significant because, 

obviously, there was no way to test or verify this statement.  

And as someone who's been working in this field for many, many 

decades, we often hear these kinds of claims that voters from 

outside the state in the thousands are flooding into the state 

to cast illegal votes.  We heard that in Wisconsin, that 

busloads were coming in from Chicago to vote in Milwaukee.  

Just recently, we heard the same charges of many 

people flocking in from Massachusetts to vote in New Hampshire.  

And every time you examine these allegations, they melt away.  
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There's just no basis for it.  And there's a good reason for 

it.  

Everywhere in America, it's local jurisdictions that 

conduct elections.  And the people sitting there at the polls 

are local people.  And they're going to recognize it if, you 

know, huge numbers of people from out of state flood into their 

polling places.  It just doesn't exist.  It doesn't happen.  

But you hear it time and time again as justifications for 

restrictive voting measures. 

Q. So how is SB 1412 -- I take it that was the bill in 2011 

you were referring to? 

A. Yes. 

Q. And how was that bill modified? 

A. Yeah.  Ultimately, in its final form -- and I think we've 

got the big text.  I'm not going to go through it all on 

page 5.  

Q. The block quote in the middle there in bold? 

A. Yeah.  So under the final form, it was greatly diminished 

in terms of its impact from the original form of the Shooter 

bill.  You could now, as an outside person, collect and deliver 

as many as ten early ballots.  And you can deliver even more 

under the restrictions laid out here, which included 

presentation of the person's photo identification and also the 

Secretary of State compiling a statewide report, and in the 

case of any violations, referring to the appropriate 
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prosecuting agency.  

So it didn't, per se, criminalize or prohibit the 

collection and delivery of early ballots.  This was the final 

form as adopted of SB 1412. 

Q. What happened after the enactment of HB 1412 in that form 

that's relevant to your analysis? 

A. Yeah.  Now, of course, at this time, in 2011, Section 5 

preclearance requirements were still fully in effect for 

Arizona.  And, obviously, this is a change in the voting laws 

and it required preclearance.  So the next step was submission 

of this legislation, and it was part of a -- a section of a 

bigger statute.  So the statute was submitted to Justice for 

preclearance. 

Q. And was the -- what did DOJ do in response to the 

preclearance submission? 

A. Well, DOJ can essentially do three things:  It can 

preclear, it can interpose an objection, or it can ask for more 

information.  In this case, it asked for more information. 

Q. Was the request for more information limited to just the 

photo ID aspect of this bill? 

A. It was not, and I think we have excerpts from the actual 

Justice letter to show precisely. 

Q. Okay.  

A. Because I don't think this was correctly stated by 

defendant's experts who said it was just photo ID. 
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THE COURT:  This is something I think you covered with 

your last expert.  If he's going to -- I don't need to hear the 

history again of all this.  If he is going to incorporate that 

into his opinions, you can refer to it, but unless you want to 

spend your time going over old things, I don't think it's 

necessary. 

MR. SPIVA:  Sure.  Sure.

BY MR. SPIVA:

Q. Why don't I, then, ask you whether there were concerns 

about SB 1412 raised by minority members of the legislature.  

A. Yes.  We obtained, through the Freedom of Information Act, 

communications between officials in the Department of Justice 

and minority members of the legislature here in Arizona, 

expressing their concern that even in this watered-down form, 

SB 1412 had a discriminatory effect on minorities. 

Q. And if you can just kind of give a brief summary, and I 

think what His Honor is referring to, he has heard through 

other testimony kind of the history of what happened with the 

rest of the preclearance.  But if you can just give a brief 

summary of, you know, the -- what you considered in your 

opinion --

A. Yeah. 

Q. -- in terms of the sequence of events after that point.  

A. I'll try to give my analysis of it rather than go through a 

lengthy history.  
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Obviously, the bill was withdrawn.  They did not 

provide additional information, although they could have.  And 

it was repealed.  And defendants' experts have presented 

arguments that the reason it was withdrawn was that Arizona 

members of the legislature, maybe others, were concerned that 

if Justice objected, it would interfere with their petition for 

bailout. 

And I have a couple of ways in which I analyzed that.  

First, if they had no concerns that this bill was 

discriminatory -- in other words, if this was a 

straightforward, nondiscriminatory bill, as with hundreds of 

other submissions that they made, the vast majority of which 

were precleared, they could have gone ahead and submitted the 

additional information.  

Secondly, even if Justice had interposed an objection, 

it would have had no impact whatsoever on the bailout 

provision.  They already, regardless of the disposition of 

SB 1412, did not qualify for a bailout under the Voting Rights 

Act.  That's why in their petition, they conceded that they 

didn't qualify but challenged the constitutionality of these 

provisions of the Voting Rights Act. 

MR. JOHNSON:  Your Honor, I'd place an objection on 

the record.  Again, he's talking about legal conclusion and 

legal matters the Department of Justice may or may not have 

done, and I think it's inappropriate expert opinion.  In 
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addition, I think he also referenced the intent of the 

legislature when he just testified.  

MR. SPIVA:  Well, can I just address the first thing?  

I mean, their expert, in his opinion, has postulated that -- 

THE COURT:  Hang on.  

Overruled.  I think that's a fair basis for his 

opinions.  So go ahead.  

THE WITNESS:  I've actually worked with Justice on 

Section 5 matters.

BY MR. SPIVA:

Q. Okay.  So, and then what else did you -- first of all, did 

you finish your answer on the -- your consideration of the 

withdrawal and repeal of 1412 in terms of your analysis?  

A. Yes. 

Q. Okay.  And what else did you consider in analyzing the 

sequence of events, you know, subsequent to the withdrawal and 

repeal of 1412? 

A. Yeah.  Subsequent to this, after the repeal of 1412 and 

after we had evidence from the 2012 election of continued 

lagging turnout in the state of Arizona as compared to the 

nation, the legislature in Arizona passed new legislation on 

ballot collection and delivery that was part of an omnibus 

piece of legislation known as HB 2305.  

And this legislation, which passed on pretty much of a 

straight line party vote in both the House and the Senate, 
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included new and more stringent prohibitions on ballot 

collection and delivery, although it did allow for it if you 

had an affidavit signature.  And it also included other 

sections relevant to voting and registration in the state of 

Arizona, including making it more difficult to have initiative 

referenda and recall that the people could vote upon, making it 

more difficult for third parties to get on the ballot.  

And there had been a number of elections where votes 

going from Republicans to third parties had elected Democrats.  

And finally, making it easier to get people removed from the 

Permanent Early Voting List.  That's a list of people who 

routinely early vote and don't have to continually apply for an 

absentee ballot.  

Q. That last piece, I don't think I clear got that.  You said 

it may be easier for --  

A. To remove people -- 

Q. To remove people.

A. -- from the Permanent Early Voting List.  

Q. Okay.  

A. So you had four measures making it more difficult to vote 

in Arizona and to have choices for your political participation 

in Arizona. 

Q. And what happened after the enactment of HB 2305 that you 

considered in your analysis? 

A. This bill had a lot of constituencies, as you can imagine.  
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It obviously adversely impacted Democrats and minorities but 

also those who supported third parties or who at least wanted 

to see third parties have more opportunities.  And the 

opponents formed a coalitional group that gathered, I recall, 

140,000 signatures, more than enough to petition HB 2305 to a 

referendum.  

So the voters would vote up or down on this bill.  

It's very important because if the voters voted down, you can't 

then reintroduce individual pieces of it, as I understand it. 

Q. And how did the legislature respond and how did that factor 

into your analysis?  Again, His Honor has heard -- 

A. Yeah. 

Q. -- the basics in terms of what happened --

A. Yeah. 

Q. -- with HB 2305.  How did it factor into your analysis?  

A. Instead of putting it to referendum, it repealed HB 2305, 

which preserved its ability to then introduce, as Michele 

Reagan termed it, a la carte, on the measures.  And the a la 

carte measure that they wanted to lay the focus on was a 

resurrection of prohibitions on ballot collection and delivery 

that would turn out to be much more stringent than either 

SB 1412 or HB 2305.  

And so, in essence, they were thwarting the democratic 

will of the voters to make a decision on this bill and 

returning the initiative back to the legislature. 
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Q. I think Dr. -- Mr. Trende had criticized your analysis 

there and said:  Isn't that exactly how the democratic process 

is supposed to work?  

Why is he -- what isn't -- what's your response to 

that? 

A. Quite the opposite is true.  That's why you have, in my 

state, in Arizona and lots of states, you have the ability to 

petition legislation to referenda in order for the voters as a 

whole, as democratic as you can get, to make a verdict on it.  

That's why you have that provision. 

And rather than letting democracy function, the 

legislature thwarted democracy in this case and did not allow 

it to function as it's supposed to. 

Q. So what did the legislature do next and how did that factor 

into your analysis? 

A. Well, it then tried, I think it was in the next year, to -- 

I think it was in 2015, after kind of all of this controversy 

died down, they tried again this a la carte method of 

reintroducing as a separate matter legislation dealing with 

ballot collection and delivery.  So we see this consistent 

pattern of not leaving this alone, of constantly returning to 

it, but the legislature did not work out final legislation 

before it adjourned on this -- 

Q. The 2015? 

A. 2015. 
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Q. And what happened in 2016 and how did that factor into your 

analysis of HB 2023? 

A. They revived again this effort, and that, of course, 

culminated in HB 2023, which indeed did pass both houses of 

legislature, I think it was March 9th, 2016, was quickly signed 

by the governor, and became statute law in Arizona.  So that's 

the end point of the sequence of events that we're looking at. 

Q. Was that a bipartisan bill? 

A. No.  It -- none of these efforts were bipartisan.  They 

were either passed along straight party lines or very close to 

straight party lines. 

Q. In your analysis, did you consider whether there were any 

procedural or substantive deviations from normal practice? 

A. Yes.  And if we could put up -- it's my page 11. 

Q. Of your first report? 

A. Point C -- there we are.  

And the first paragraph deals with procedural 

deviations.

THE WITNESS:  And before I get into that, Your Honor, 

let me make clear, I'm not saying that the Arizona State 

Legislature violated the law or violated any standing rules of 

the legislature in the adoption of HB 2023.  Didn't have to.  

Republicans, particularly after midterm elections, strongly 

controlled both houses.  

But when you look at the whole sequence of events, you 

Case 2:16-cv-01065-DLR   Document 381   Filed 10/11/17   Page 160 of 231  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2015 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1132

do see some significant procedural deviations, and I think the 

first one --

BY MR. SPIVA:

Q. And actually, before you dive into those, can you just 

explain why you looked at that whole series of events in 

analyzing HB 2023? 

A. You can't begin to understand the adoption of HB 2023 

without looking at that whole period.  If, in fact, they had 

gone through with the Justice Department preclearance process 

and Justice had denied, had interposed that objection even to 

the mild form of regulation in SB 1412, that would have made it 

much more difficult to resurrect that kind of legislation, even 

after the striking down of preclearance provisions in 2013 

because Section 2, of course, would still be in effect.  

So that's history.  It's not ancient history.  It's 

very relevant to the passage of HB 2023, as is the thwarting of 

the referendum and the repeal of HB 2305, because that opened 

the door to what Michele Reagan called this a la carte method 

whereby they could separately consider legislation dealing with 

ballot collection and delivery and wouldn't have to tie it to 

anything else.  

Q. So then you were going to talk about procedural deviations.  

What did you consider in terms of procedural deviations? 

A. So the first procedural deviation, you can see on the 

screen there, was the withdrawal in 2011, which I've already 
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discussed, of SB 1412 on ballot collection and delivery. 

Q. And why do you say that that's a procedural deviation? 

A. Because it was unusual.  My recollection is that the 

Attorney General cited 773 submissions and only 6, I guess, 

counting this one, had been withdrawn.  So it's a very 

unusual -- it's well under 1 percent.  It's an unusual practice 

to simply withdraw it.  

And as I explained, if Justice asks for more 

information, you certainly can provide that information.  

That's not an impediment for proceeding with a preclearance 

process. 

Q. Okay.  Did you consider -- strike that.  

Were there additional procedural deviations --

A. Yeah. 

Q. -- that you considered?  

A. Second one is the repeal of this provision by the 

legislature in 2012.  I don't know how often in Arizona they've 

repealed legislation they passed the following year, but in my 

general experience, that's extremely unusual.  It's not a 

regular practice to pass legislation one year and repeal it the 

next year.  That's pretty deviant. 

Q. Anything else in terms of procedural deviations that you -- 

A. Yes, the third was the enactment of this omnibus major 

controversial piece of legislation, HB 2305, which had, you 

know, multiple very important provisions as regarding political 
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opportunities in Arizona.  It was passed in the waning days of 

the legislature without thorough consideration, without lots of 

expert witnesses being called in to examine its implications, 

and so on. 

Q. And I think one of defendants' experts suggested that that 

was not a valid analysis because there had already been 

consideration given to the earlier SB 1412.  What's your 

response to that? 

A. Yeah.  I don't think that's right.  

First of all, things change over time, and what 

happened a few years earlier, not necessarily dispositive of 

what's happened later.  

Two, the ballot collection and delivery section of 

HB 2305, as I explained, was different and more severe than 

that of SB 1412.  

And thirdly, there were at least three other 

provisions fundamental to political opportunities in Arizona 

that were included in HB 2305 but had no part in SB 1412.  

So whatever consideration was given in 2011 for 

SB 1412 does not cover HB 2305 and the deviation remains. 

Q. What was the final procedural deviation that you considered 

or analyzed? 

A. Yeah.  It was the one also I already mentioned, repealing 

their own legislation rather than seeing it subject to a 

popular vote by the electorate.  And, of course, I explained 
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how this is in contradiction to supportive democracy and in 

contradiction to the democratic arguments made for the adoption 

of 2023.  And I mean that small d "democratic," not big D. 

Q. What substantive deviations, if any, did you discover or 

consider? 

THE WITNESS:  I think I'm going to need a break, Your 

Honor.  I hate -- 

THE COURT:  Okay. 

THE WITNESS:  We're at a different point here. 

THE COURT:  Let's take our break.  We'll come back at 

20 minutes until 3:00. 

MR. SPIVA:  Thank you, Your Honor. 

(Recess taken, 2:25 p.m. to 2:42 p.m.) 

THE COURT:  You may proceed.  

MR. SPIVA:  Thank you, Your Honor.

BY MR. SPIVA:

Q. When we broke, Dr. Lichtman, we were starting to talk about 

substantive deviations in the enactment of HB 2023.  What 

substantive -- what substantive deviations did you analyze or 

discover in respect to HB 2023? 

A. Yeah.  The first one, and it's on the board, but it's 

pretty easy to explain.  I've already talked about it, that 

HB 2023 was a much harsher version of ballot collection and 

delivery law than SB 1412, which, even in its mild form, had at 

least drawn some consideration by Justice other than just 
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preclearing it and had caused some trepidation within the 

stays.  So it's quite a substantive difference there. 

Second one, which is also outlined, is that HB 2023 

increased the penalties for ballot collection and delivery from 

Class 1 misdemeanor to a Class 6 felony in the 2016 bill that 

ultimately became law.  

And this is significant because, as I point out in my 

report, not only are the penalties greater for a felony, but 

you risk losing voting rights if you're convicted of a felony 

in the state of Arizona.  

In addition, HB 2023 substantively expanded the scope 

of prohibitions to include not just the delivery of ballots but 

the mere possession of ballots for those who were outside 

defined close family relationships, obviously targeting the 

kinds of organizations that were collecting and delivering 

ballots and we're testifying against in the legislature. 

Q. And you reviewed the legislative history and the 

legislative debates for HB 2023? 

A. I did, and there was some significant things that I 

outlined in this paragraph as well in those debates. 

Q. Okay.  So -- and I'd like to turn to kind of contemporary 

statements -- 

A. Did you want me to finish my answer?  

Q. Yes, please.  Please proceed. 

A. I was referring to what else is in here, and I'll just 

Case 2:16-cv-01065-DLR   Document 381   Filed 10/11/17   Page 165 of 231  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2020 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1137

quickly summarize it.  Rejecting amendments that would have 

allowed for an affidavit, which was previously allowed under 

HB 2305.  So this would not have been anything new.  That was 

rejected.  And an amendment was also rejected that would have 

reduced the penalty to what it had been before.  

Q. Did you have anything further on that before we move to -- 

A. I think that's enough for now, yeah. 

Q. Okay.  And you analyzed contemporary statements at the time 

of -- at or around the time of the passage of HB 2023? 

A. Yes.  That's the next guideline in the Arlington Heights 

methodology --

Q. And why is -- 

A. -- and also -- 

Q. Oh, sorry.  I didn't mean to interrupt.  

A. And also a standard approach in historical methodology.  

I'm very careful in my historical methodology to rely on 

evidence at the time, contemporary evidence, rather than to 

rely on post hoc reconstructions, justifications of evidence. 

Q. Why -- 

A. Yeah, because consciously or unconsciously, people color, 

alter, shade, forget, embellish what had happened previously, 

and particularly when you're dealing with interested parties, 

post hoc rationalizations don't carry much weight with me in 

terms of standard historical methodology and, of course, also 

in terms of the Arlington Heights guidelines. 
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Q. And did you find any direct contemporary statements that 

you -- any direct contemporary discriminatory statements in 

your analysis of the record? 

A. I did, and that's very unusual.  Usually, as the Arlington 

Heights factors direct you and as historians do, you got to 

work with circumstantial evidence.  But here, we do have some 

direct evidence from a major player in Arizona Republican 

politics and a major supporter of ballot collection and 

delivery prohibitions, and that's current Secretary of State 

Michele Reagan. 

Q. And what did she say that you considered?  

MR. SPIVA:  And if we could bring up --

THE WITNESS:  Yeah. 

MR. SPIVA:  -- 91-014.  It's of Dr. Lichtman's first 

expert report.  

THE WITNESS:  Right.  

To put this in context, Your Honor, this was a speech 

that Secretary Reagan gave to a well-known national 

conservative gathering, the Conservative Political Action 

Committee, better known by the acronym CPAC, and she gave this 

speech, I believe it was on March 3rd, 2016, just six days 

before the legislature enacted HB 2023.  So it's quite a -- 

contemporaneous statements.  

And I excerpted here some key statements that I 

believe are direct evidence.
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BY MR. SPIVA:

Q. Let me just ask you, Dr. Lichtman, the bullet points on 

this page, are those direct quotes from Secretary Reagan's 

speech at the CPAC convention? 

A. Yes.  Although -- 

Q. Apart from parentheticals? 

A. -- parentheses that I added, but for the most part, unless 

it's something in parentheses, which is either a quick 

explanation or an indication that I put in italics to highlight 

what I think is important, it's direct statements.  I actually 

listened to the entire speech, and I think we also had someone 

transcribe it just to check my listening.  

Q. And what did you find significant about this? 

A. Yeah.  I think, you know, if you read all of this, it kind 

of speaks for itself.  Doesn't require a whole lot of 

elaboration.  But let me explain to you what I found to be 

particularly significant.  

She calls this ballot harvesting outrageous -- yeah, 

"an outrageous loophole in state law that allows for mass 

ballot collection."  And she says, "When trying to close this 

loophole, it's exposed by the radical left."  

In a gathering like CPAC, it's pretty well known 

you're talking about Democrats.  You're not talking about Susan 

Collins here.  

Yet what I find, first of all, telling, and I go 
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through a number of things in my report, is no -- if this is 

such an outrageous loophole -- and this is a national 

gathering, she has the whole nation to draw from -- she doesn't 

cite a single example in Arizona or anywhere in the country of 

electoral fraud or abuse associated with ballot collection and 

delivery.  

And, in fact, that would have made her speech a lot 

more compelling.  It's not the kind of thing you wouldn't give 

in front of CPAC.  It's exactly the kind of thing you would 

give in front of CPAC to give them something concrete to hold 

on to as opposed to generalities.  Give them a wow factor.  You 

always want to give a group a wow factor, particularly a group 

like this. 

THE COURT:  Well, let me just see.  For this first 

one, it's not what she said; it's what she didn't say?  

THE WITNESS:  What she didn't say.  Which is -- in 

light of what she did say.  

In light of her calling this this outrageous loophole 

that has to be closed, blocked by the radical left, it shocks 

me that she couldn't give any examples. 

THE COURT:  But what she did say isn't what you find 

to be the example.  It's what she didn't say. 

THE WITNESS:  That's number one.  I also found -- 

THE COURT:  All right. 

THE WITNESS:  -- lots of things that she did say that 
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are included in the examples.  

She also implies here that what we're talking about is 

a violation of the principle of one person, one vote.  You 

know, kind of one of the great buzzwords of American politics.  

And that implies, of course, that people are casting 

more than one vote.  That we're violating the principle that 

you as an individual can only cast a single ballot, and that's 

not true at all.  Ballot collection and delivery does not 

involve casting more than one ballot by a person.  It simply 

involves collecting ballots from lots of people and then 

delivering them. 

So when you're talking about large numbers of ballots, 

they're not being cast by one person.  They're being cast by 

all of the people for which you develop ballots.  

Next thing that I found particularly significant is 

if, in fact, ballot collection and delivery was a violation of 

democratic practice, an outrageous loophole, it should be a 

bipap, bipartisan manner.  But she links this entirely to the 

Republican Party.  

If you look at the bottom there.  "Support me and the 

28 Republican secretaries of state nationwide." 

Well, there are quite a number of 

Democratic-controlled states, including California, which do 

regulate ballot collection and delivery.  But this is portrayed 

strictly as a partisan matter.  She says, "your Republican 
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secretaries of state."  

Next thing that I found particularly telling is she 

said she wants to make -- it's right there in that second 

paragraph right in the middle -- easy to vote -- 

MR. JOHNSON:  Objection, Your Honor.  Mischaracterizes 

the evidence.  This is not the second thing that she said. 

THE WITNESS:  I meant the second paragraph. 

MR. JOHNSON:  That's not what you said. 

THE COURT:  I think I understand what he's saying. 

MR. JOHNSON:  Thank you, Your Honor. 

THE COURT:  Overruled.  

THE WITNESS:  It's there in the second paragraph, kind 

of in the middle.  You can highlight it.

BY MR. SPIVA:

Q. The "easy to vote, hard to cheat"? 

A. "Easy to vote, hard to cheat."  In fact, despite lagging 

turnout in Arizona, that's far behind the nation, consistently, 

those in charge of government in Arizona have adopted measures 

that made it harder to vote or done things that made it harder 

to vote, like the reduction of polling places in 

Maricopa County, or also as I document, the failure to provide 

adequate information to voters.  

There's no evidence that in recent years Secretary 

Reagan or her allies have made it easier to vote. 

Q. Mr. Trende criticizes your analysis of this speech on a 
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number of grounds, including that he says that you only 

consider ways in which -- laws that make voting more difficult.  

What is your response to that? 

A. Well, his only example from that goes way back to 2011 -- 

excuse me, 2007, before the election of Barack Obama that 

sparked so much of these voter changes in Arizona and across 

the nation and only refers to Secretary Reagan's vote in -- 

when she was a state senator for no-excuse absentee ballots.  

Doesn't talk about any of the other six or seven 

things that I just mentioned, some of which were directly 

attributable to Secretary Reagan, like the failure to issue 

sufficient voter information that made it harder to vote.  All 

those other examples are from like the 1999 to 2001 period. 

Q. A lot of this speech talks about Republicans and Democrats.  

How does that factor if into your analysis of discriminatory 

statements based on race or ethnicity? 

A. As I think we'll be discussing in great length when we get 

to some of the factors, in Arizona as in almost all of the 

nation, there is such a close correlation between race and 

partisanship.  The base of the Democratic Party in Arizona is 

minority.  Certainly black, African-American -- excuse me, 

black, Hispanic, and Native American.  And the base of the 

Democratic Party [sic] is much more white.    

So if you have measures that affect minorities like 

HB 2023 or out-of-precinct rules, that has a direct partisan 
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impact.  Anything that reduces the votes of minorities 

increases electoral prospects for Republicans.  And the most 

efficient way to achieve party advantage for Republicans is -- 

you can't identify Democrats, per se -- is to target 

minorities. 

Q. Did you also analyze Secretary Reagan's actions following 

the passage of HB 2023? 

A. Yeah.  And this is -- you know, they say actions speak 

louder than words.  I think both speak here. 

Q. What did you find? 

A. This, I found to be extremely odd.  That she told the 

capitol news service that she and her staffers were available 

in case anyone had forgotten to send in their early ballots.  

In fact, she and her staff could help with that.  She doesn't 

know if anyone followed up, but she did offer to collect and 

obviously to deliver since she had to do that as well to make 

the ballot count.  

And she had a number of justifications when she -- 

this was kind of -- became a big issue in the press.  And I did 

not find her justifications withstood scrutiny.  

First she said that HB 2023 had not yet come into 

effect.  And that's technically correct.  And yet it's still 

incredibly odd that she would be engaging in a practice, even 

if it was not yet technically illegal, that she found so 

repugnant as to call an outrageous loophole that was penalized 
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with the possibility of big fines and imprisonment. 

In addition, at the same time, and I think we have the 

tweet, if we can put it up, it's on my -- it's on my 91-015, my 

page 14. 

Q. And which paragraph did you want highlighted, Dr. Lichtman? 

A. That paragraph.  And that -- yeah, if you could highlight 

the bold.  

We hope it's effective immediately.  Which hardly 

jibes with her justification that it was not in effect yet.  

In addition, she said, "Well, the law doesn't really 

cover people like me who are engaged in their official duties," 

but, you know, I looked at the website.  I looked at past 

practice, and I found no indication that collection or delivery 

of ballots were within the official duties of the Arizona 

Secretary of State.  Some officials did provide some service, 

but they weren't going to do it after HB 2023 went into effect.  

And, of course, it says on the website that the duty 

of the Secretary of State is to provide -- and you don't need 

to put this up.  It's pretty short -- trustworthy, secure 

elections, and hardly seems consistent with that duty to be 

engaging in this kind of practice that she had so vigorously 

denounced.  

Finally, she says, you know:  We're the same people 

that do all these other things in elections, and so you can 

trust us.  You know, we're not going to abuse this the way 
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those other folks might be doing that.  

Well, the trust claim just doesn't fly in light of the 

disastrous, extensively covered controversial presidential 

preference election and the fiasco that made national, not just 

statewide, news in Maricopa County.  

Also, you know, if she wants people to trust her and 

her office, she certainly wouldn't be engaging in this kind of 

practice.

Q. So, Mr. Trende, defendants' expert, also took a different 

view of Secretary Reagan's actions.  Do you have a response to 

what Mr. Trende said? 

A. Yeah.  Again, he's relying not on what she said at the time 

but on subsequent rationalizations presented in deposition, 

where she says, "I wasn't really offering to collect and 

deliver ballots.  I was simply asking someone on the staff to 

send out a memo about the availability of a ballot drop-off."  

Well, that's not what she said at the time, and if 

that's all she was doing, that's utterly inconsistent with all 

of these other excuses:  It hadn't gone into effect; I'm the 

Secretary of State; I can do this.  

So at the time when it counted, she's saying, "Yeah, 

maybe I did this, but here are my explanations"; and then 

post hoc she's saying, "Well, I never really did this."  Plus 

our post hoc rationalization doesn't stand up on its face.  

Because what she said was, at the time:  Governor 
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Ducey's office on the 8th floor is available for ballot 

drop-off.  Well, Governor Ducey's office on the 8th floor is 

not a ballot drop-off location.  That location is on the 7th 

floor.  So if she was asking people to drop off ballots on the 

8th floor, they would have had to have been collected by 

somebody and they would have to have been taken and dropped off 

on the 7th floor.  May not be a long trip, but nonetheless, 

technically, that is still the collection and delivery of 

ballots.  

Finally, in response to Mr. Trende's attempt to 

justify this, this whole practice, however you might want to 

explain it away, violates the most fundamental premise of 

HB 2023.  And the argument is, well, there are so many ways to 

vote in Arizona that HB 2023 really doesn't in any substantial 

way restrict anybody's opportunity to vote.  

Well, here she's saying that workers in the capitol 

may not have taken advantage of all of these opportunities and 

may still need to have their ballots collected and delivered.  

And you're talking about people working in the capitol who are 

not likely to be -- certainly not unemployed.  They're not 

likely to be impoverished.  They're not likely to have 

difficulty speaking English.  They're not likely to be living 

on a far-off, distant Indian reservation.  And yet these 

people, she believes, no matter how you parse whatever she 

said, needed help with ballot collection and delivery.  
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So this cuts to the core of the arguments made here. 

Q. Is there other direct discriminatory evidence or statements 

that you considered? 

A. Yeah.  I mean, it's rare to have all of these.  And the 

other one comes from -- 

Q. Turn -- 

A. -- I think he was her top deputy or certainly one of the 

top deputies -- 

MR. SPIVA:  Can we pull up page --

THE WITNESS:  -- in the office of the Secretary of 

State.

MR. SPIVA:  -- 91-013, page 12 of Dr. Lichtman's first 

expert report.

BY MR. SPIVA:

Q. Sorry to interrupt, Dr. Lichtman.  

Was this what you were speaking of? 

A. Yeah. 

Q. And can you explain that? 

A. Yeah.  Eric Spencer, as I said, is a top official in the 

office of Secretary of State Reagan, director of election 

services.  Someone who's about as close to the electoral 

process in Arizona as you can get.  And right about at the time 

shortly after the adoption of HB 2023, he kind of explodes all 

of the nonpartisan, nondiscriminatory rationales for the 

adoption of this legislation.  

Case 2:16-cv-01065-DLR   Document 381   Filed 10/11/17   Page 177 of 231  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2032 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1149

And I think the best thing I can do, because this 

really speaks powerfully for itself, is can I read it?  Yeah.  

Q. Okay.  

A. A bill like this has been -- talking about HB 2023.  A bill 

like this has been attempted to be passed for several years at 

the legislature.  

Let me stop here, because that tracks what I've done, 

you know.  He recognizes this is a whole process.  

For several years at the legislature.  And as a 

representative of Secretary Reagan, our goal was to see that 

something passes.  And when you get into legislation, you 

sometimes find that the content of the bill is not perfect, but 

once the decision has been made on the language and it's been 

introduced in, it's an up-or-down fight on that particular 

language.  

And here's the most telling part:  From my personal 

capacity, if I was drafting a bill, I would draft it 

differently.  Now, if I was making the law, I would have 

regulated it, not prohibited or not have regulated it as 

sharply as it was.  

But it became a political imperative among the 

majority of both houses to do something and they've got it 

passed.  

So this goes to the seamless process over many years.  

It goes to the major substantive deviation of the prohibition, 
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and of course, the very severe felonious penalty.  And it goes 

to the political imperative that lay behind the bill. 

Q. And did you find other contemporary statements that the 

Republicans who enacted HB 2023 were not concerned with making 

it easy to vote? 

A. Yes.  

Q. Can you explain? 

A. Yeah.  If you can put that up, that would be helpful.  

MR. SPIVA:  If we can bring up page --

THE WITNESS:  It's a little involved. 

MR. SPIVA:  I think it would be 91-16, second full 

paragraph. 

THE WITNESS:  And, Your Honor, I'm looking at a 

statement, a public statement in the legislature, made by -- 

hope I get her name pronounced right -- Ugenti-Rita.

BY MR. SPIVA:

Q. Ugenti-Rita.  

A. Yeah, Ugenti-Rita, who was the chief sponsor of HB 2023.  

So what she had to say is extremely telling.  And basically, 

what she was saying is -- that's not it.  

That's it.  

Basically, what she was saying, and I'll quote it 

exactly, was it was not the government's responsibility to, 

quote/unquote, baby voters.  That voters needed to take their 

own initiative to vote.  That we shouldn't make it so easy for 
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them that they don't have to take that initiative, and if they 

don't assume the responsibilities, that they can't navigate the 

system, then don't vote. 

And here is what she said specifically.  What page is 

this?  It's on 15. 

Q. This is page 15 of the report, 91-016.  

A. Yeah.  She says:  "You know, this is -- listen, you vote.  

Be responsible for your ballot.  You want to participate in the 

electoral process, you be responsible for it.  You want to get 

it in the mail, get it back in the mail.  You don't want to do 

that, go to the poll.  You don't want to do either of those, 

don't vote.  

"But I'm not going to -- as the government, I'm not 

going to baby you.  I'm not going to give you every single -- 

I'm not going to, you know, go through these conversations of 

every last what if, what if, what if, what if."  

It directly undermines the reasons offered by 

Michele Reagan for HB 2023, and undermines the presumption that 

the aim is to make it as easy as possible to vote.  Obviously, 

the chief sponsor of HB 2023 did not have that in mind at all.  

Q. Did you analyze contemporary statements from 

decision-makers regarding the justification for HB 2023? 

A. Yes.  The allegedly race-neutral justifications.  That's 

right. 

Q. Dr. Hood, one of the defense experts, says that:  In my 
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opinion, it is clear that majority legislators offer a number 

of nondiscriminatory justifications for passage of HB 2023.  

What is your response to Dr. Hood? 

A. Of course they do.  You wouldn't expect, particularly in 

this day and age of 2016, with Section 2 in effect and cases 

proceeding on intentional discrimination, you certainly would 

not expect a member of the state legislature to get up on the 

floor of the legislature and saying, "We're passing this bill 

to discriminate against minorities and hurt Democrats."  That's 

not going to happen.  

That's why even back in the '70s, the Arlington 

Heights court laid out the guidelines that we're talking about 

here, and that's why historians don't expect that kind of thing 

either.  In fact, it was quite remarkable to find some direct 

evidence here.  So the absence of it in the legislature is 

exactly what you'd expect, and that requires, of course, that 

you scrutinize very carefully these allegedly nondiscriminatory 

race-neutral justifications. 

Q. And did you analyze contemporary statements regarding the 

prevention of voter fraud as a justification for HB 2023? 

A. I did.  That was presented quite extensively by backers of 

HB 2023, decision-makers --

Q. What did you find? 

A. -- in the legislature and their allies. 

What I found was, and I think this starts -- these 
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quotations on 91-017, my page -- yeah.  That's it.  

So what I found was a wealth of anecdotal claims that 

were not verified and not even potentially verifiable because 

they were just too vague.  They didn't mention names and dates 

and things of that nature.  

In a number of instances, these were second or even 

thirdhand kinds of claims.  None of them, as I said, verified 

or even potentially verifiable. 

Q. Was this in the legislative record, by the way? 

A. Yeah.  This is all open.  And I just gave, you know, quite 

a number of examples from Representative Thorpe talking about 

voters -- talking about persons with bad intentions throwing 

ballots in the trash can, denying women the right to vote.  

They're bad actors.  Who are these bad actors and how do we 

know they're bad actors?  Nothing in there that's verified or 

verifiable.  

Former Republican candidate for State House Richard 

Hopkins, I'm not going to go through the whole thing, but he 

says very tellingly, "Let me preface everything that I'm saying 

that I've never personally witnessed anything of this."  And he 

talks about allegations in Yuma County that there were abuses 

in the ballot collection and delivery process.  But the 

Secretary of State, who was very interested in this kind of 

thing, didn't do anything about it.  And again, there's nothing 

here that's verified or verifiable.  
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And then Republican Party official Sherrod Harvey 

talking about what hundreds of people have told him about 

people in uniform posing as election officers.  First of all, 

that's illegal anyway.  But secondly, again, this is just what 

people told him.  There's no identification, no names.  

And then what I find very telling is this testimony 

from the chief of staff of the Phoenix council member Sal 

DiCiccio about a 2014 video that became quite prominent in the 

debates over HB 2023.  

If we go to the next page, what this video shows is a 

man of -- looks like he's of Hispanic descent, delivering 

early-voted ballots to a polling center.  Perfectly legal at 

the time.  This is well before the passage of HB 2023 or the 

effect of any earlier laws.  

The idea that something illegal was going on simply 

comes from the commentary, the gloss on this video from 

Maricopa County Republican chair A.J. LaFaro.  And what he says 

is particularly telling because it just shows how racially 

charged this debate and dispute over ballot collection and 

delivery.  It really shows, you know, we're not talking here 

about something that's purely good government, purely race 

neutral.  I'll quote from some of the statements that he says.

He refers to the person as acting, quote, to stuff the 

ballot box, unquote.  

He said, quote:  I don't know if the person in the 
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video is an illegal alien, a dreamer, or a citizen.  What I do 

know is that he was a vulgar, disrespectful, violent thug who 

has no respect for our laws.  I would have followed him to the 

parking lot to take down his tag number, but I feared for my 

life.  

He went on to charge, without substantiation, that, 

quote:  Let's not forget the ballot parties that occur where 

people gather en masse and give their unvoted ballots to 

operatives of organizations like Citizens For a Better Arizona 

so they cannot only collect them but vote them illegally.  

America used to be a nation of laws where one person had one 

vote.  I'm sad to say not anymore.  

So all of these allegations of illegality, being a 

thug, doing something that was illegal, are tied to the fact 

that this man looked Hispanic.  He says, "Is he an illegal 

alien or a dreamer or a citizen?"  He wouldn't raise any of 

that if the man did not appear to him to be Hispanic.  And this 

is, you know, in a place that became notorious for racial 

profiling.  Where a federal court found the long-term sheriff 

was engaging in racial profiling of Hispanics.  

So again, it's very telling in that it's not evidence 

at all of anything that was done wrong but is evidence of the 

racially charged nature of this debate.  

And, you know, perhaps the most outlandish example of 

alleged voter fraud came from Republican state 
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Senator Don Shooter, the author or at least the originator of 

the 2011 bill, SB 1412.  And, again, just what he says kind of 

speaks for himself.  

And I am told -- excuse me.  Let me start again.  

Quote:  And what I have been told is the way that they 

do it is they put the ballots -- they collect the ballots early 

and they put them in a microwave with a bowl of water, steam 

them up, take the ballots.  If they like the way it's voted, 

they put them back in.  If they don't like the way it's voted, 

they lose that ballot.  

Obviously, when he talks about "they," he's not 

talking about Anglo Republicans.  

He further told his Senate colleagues that this 

unnamed person who gave him this had forwarded his claim again 

to Secretary Reagan but, quote, nothing really happened, 

unquote.  

In response to testimony in the legislature that many 

people in Arizona didn't have home mail, Senator Shooter 

responded, quote:  The good senator said they don't have 

mailboxes in a large portion of her district.  I believe this 

was a Hispanic representative.  What I would like to ask is, do 

they have microwaves?  Unquote.  

And just to put a coda on all this, an official of the 

Secretary of State's office performed a scientific experiment 

to see if, in fact, it was possible to put these envelopes in 
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water, turn on the microwave, unseal them without anybody 

knowing it, and somehow being able to reseal it.  And what he 

found was, didn't help opening the ballot or the mailer.  It 

just got it very, very wet.  

Q. And did you analyze any other contemporary statements by 

the supporters of HB 2023, the legislative supporters, 

regarding claims of fraud? 

A. Yeah.  What is particularly telling is I think, you know, 

the legislative leadership fully realized that you can't pass 

legislation on this basis, that there's really no foundation 

for a claim that ballot collection and delivery has been 

pervaded by fraud. 

MR. JOHNSON:  Objection, Your Honor.  I would call 

foundation. 

THE COURT:  Sustained. 

THE WITNESS:  I'm sorry? 

BY MR. SPIVA:

Q. I've got to lay a foundation for this.  

A. Okay.  

Q. Can you bring up page 18 of your report?  

And can you explain, either with the information on 

page 18 or otherwise, what your basis is for suggesting that 

the supporters of HB 2023 did not base their support on claims 

of fraud?  

A. Yeah.  I base it on, again, testimony in the legislature --   
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MR. JOHNSON:  Objection, Your Honor.  It goes to 

inappropriate testimony about intent, specific intent. 

MR. SPIVA:  This is just the things that he considered 

that go to the rationale, the purported rationale in the law.  

This is just straight out of the legislative record. 

THE COURT:  Overruled.  

Go ahead. 

THE WITNESS:  Yeah.  There are two colloquies between 

Senator -- again, I'll try to pronounce his name correctly -- 

"Quezada"?  "Quezada"?  

BY MR. SPIVA:

Q. Quezada, I believe.  

A. Quezada.  Very good.  

-- and Ugenti-Rita, the chief sponsor of the bill.  

And the Senator asks her:  So, Mr. Chair, representatives, so 

the answer then is no.  There are not any substantive 

situations that we can point to and say this fraud has 

happened.  You're saying it's a preventive measure to prevent 

it from happening because there's a possibility it might 

happen.  

And Ugenti-Rita:  Right.  Mr. Chairman, Senator, yeah, 

being in possession of another person's ballot can lead to 

fraud.  

Again, this doesn't -- there's not fraud in this bill.  

It doesn't directly address fraud.  It almost indirectly 
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addresses it.  Pretty plain.  You couldn't back off much harder 

than that against the claim that the bill is based upon 

demonstrable or even plausible examples of fraud associated 

with ballot collection and delivery in the state of Arizona.  

And I think there's another exchange -- I don't know 

if you -- that I found as well between the two of them that 

further probes that issue.  

Q. I'm sorry, I don't have the page number for that.  I don't 

know if you have it.  If not, we can come back to it.  

A. Give me 30 seconds.  If I can't find it, we can come back 

to it.  

I can't find it immediately.  We can come back to it. 

Q. Okay.  So -- and what did Mr. Trende say regarding these 

justifications and statements, and what was your response? 

A. Yeah.  He tries to do what the sponsor of the bill wouldn't 

do, and that is, return to the issue of fraud in saying the 

bill really was to a great extent about fraud.  But he doesn't 

actually do this by looking at contemporaneous statements.  

Rather, as he so often does, he turns to post hoc 

rationalizations in depositions by interested parties.  

In this case, of course, Michele Reagan, who was a big 

backer of HB 2023 and, you know, big supporter and had to do 

with the bill but is not, of course, in the legislature at the 

time and didn't testify before the legislature. 

But the key thing is, he leaves out, even if he would 
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take at face value many years after the fact, reconstructions, 

he leaves out the critical statement.  

If we can put that up.

MR. SPIVA:  Can we -- do you have the Reagan 

deposition? 

THE WITNESS:  Do we have the page number and 

everything?  It's in my report.  

MR. SPIVA:  It's Page 23 -- 

THE WITNESS:  It would be in the reply report. 

MR. SPIVA:  Oh, okay.  Maybe it's -- if we can bring 

up page 5 of Dr. Lichtman's second reply report, which is 

Exhibit 94.  It would be page -- I believe it's 94-006.  

THE WITNESS:  Yeah.  There it is.  It's in the last 

paragraph, the three lines up from the bottom where she says -- 

and he doesn't cite this, even if he were to accept post hoc 

testimony, which I don't think is reliable:  To me -- and this 

is quoting the Reagan depo.  

To me, it has never been that it is fraud.  It is 

eliminating the -- eliminating potential for fraud.  

So -- and as I further point out there, in her 

deposition, just like everybody else involved in this debate, 

she does not cite any verified or verifiable evidence of fraud.

BY MR. SPIVA: 

Q. And then Mr. Trende also -- what else does he say about the 

fraud justification for HB 2023? 
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A. Yeah.  He refers to some studies that have examined fraud.  

And there are actually three studies that are very relevant 

here.  One is the study by the Republican National Lawyers 

Association, which goes about ten years nationwide from 2000.  

A study by News 21, which is -- covers a comparable period.  

They all cover each individual state, including Arizona and the 

nation, and there is also a study by the Arizona Republic. 

And what is particularly telling here is that 

Mr. Trende, in referring to these studies and referring to my 

statement, says that I had said that the statements made by 

members of the legislature and their backers were verifiable 

but I did not bother to verify them.  

I said just the opposite, in fact, as you saw from my 

report and my testimony here.  I said they were not verifiable.  

And there was no way to verify those statements.  

I also cited the evidence from those three studies, 

and they did not find, out of many millions of ballots cast 

over at least a ten-year period in Arizona, a single example of 

electoral fraud associated with ballot collection and delivery.  

I think nationwide, they only found two or three out of 

hundreds of millions of ballots cast.  Of course, the Arizona 

Republic study was not nationwide.  It was Arizona specific and 

it didn't find any examples of electoral fraud associated with 

ballot collection and delivery. 

So we have concrete, hard evidence that both 
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Mr. Trende and I have looked at that does not find any examples 

of electoral fraud associated with ballot collection and 

delivery.  And, in fact, the studies only find one example of 

absentee voter fraud in Arizona and had nothing to do with 

ballot collection and delivery.  It had to do with someone or a 

couple of people who said they got absentee ballots when they 

didn't request them.  Zero to do with ballot collection and 

delivery. 

And Mr. Trende says, well, maybe these studies weren't 

looking for absentee voter fraud.  Well, the studies make it 

crystal clear, and I quote the directors of the study, that 

they were looking for every type of voter fraud.  There was no 

limitation, and the Republican National Lawyers Association 

study, not surprisingly, specifically had the goal of 

disproving the myth of no voter fraud.  They wanted to find as 

much voter fraud as they could, and they couldn't find anything 

here. 

Q. When you say "disproving the myth of no voter fraud," they 

considered that a myth? 

A. They considered that a myth, and their mission was to 

debunk that myth.  So they were, you know, uncovering anything 

they possibly could.  They were not limiting -- but neither was 

News 21 and neither was the Arizona Republic. 

Q. So I want to ask you about a couple other statements that I 

think you deal with in your second reply report that Mr. Trende 
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cites.  Mr. Trende cites some deposition testimony from 

election director Eric Spencer.  

MR. SPIVA:  If we can bring up -- it would be page 6 

of the second reply report, so Exhibit 94, page 007.  And in 

particular, I think it's the third paragraph.  

THE WITNESS:  Yes.  I have it.

BY MR. SPIVA:

Q. And what did you have -- what was your response to 

Mr. Trende on this point? 

A. This is pretty important, because again, it's post hoc.  

But leaving that aside, take it at face value, he says, quite 

specifically, that election -- in defense of the fraud 

justification for HB 2023, not as part of a generalized 

analysis of fraud, that election director Eric Spencer, same 

person we've quoted before, has knowledge of multiple cases of 

voting fraud in Arizona.  

The problem with this is that Mr. Spencer has no 

knowledge, as he says, of ballot collection and delivery, but 

most tellingly, if we go to the actual testimony, we can see 

that what Mr. Spencer is talking about is similar to what the 

studies have found.  There might be some voter fraud, might 

even be multiple cases, but they had absolutely nothing to do 

with ballot collection and delivery. 

If we can go to his testimony. 

Q. You need to -- 
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A. It's down there.  At the bottom, you can see we start the 

testimony.  And then it goes on.  

So the question is:  All right.  We've talked about 

fraud a little bit.  Are you aware of cases of voter fraud that 

have occurred in Arizona since you've been election director?  

Answer:  Yes.  

So that validates the notion that there is some kind 

of voter fraud.  

And then the critical thing is to zero in on this.  

Question:  Okay.  And what did these cases involve?  

Answer:  Assuming the identity of a deceased voter.  

Voting more than once in the same election.  I'd say those are 

the two most clear-cut examples I can think at the moment.  

And the moment is in the middle of this litigation, 

when, you know, the critical issue is HB 2023.  And this is the 

election director.  

And then it goes on:  Okay.  Did any of the 

investigations -- just investigations, not proof -- that you 

were referring to involve alleged fraud in connection with 

ballot collection?  

Answer:  I don't know.  

Question:  If it involved fraud in relation to ballot 

collection, do you think you would remember that?  

I just don't know.  Sorry.  

Finally, the only testimony from Mr. Spencer in this 
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deposition cited by Mr. Trende related to voter fraud at all in 

connection with ballot collection was, again, one of these 

unproven secondhand anecdotes. 

Question:  Has he -- the election director for 

Maricopa County -- ever told you a story about someone coming 

to his house and trying to collect his ballot?  

I don't recall.  Sounds vaguely familiar, but I'm not 

certain. 

So nothing about multiple cases of voter fraud related 

at all to ballot collection and delivery. 

MR. SPIVA:  Your Honor, the witness that we wanted to 

take out of order, who has some scheduling issues, has arrived.  

Would it be possible to just take a brief break in 

Dr. Lichtman's testimony and hear from her and then resume?  

THE COURT:  Okay.  How long is this witness going to 

take?  

MR. SPIVA:  The witness -- Ms. Arias, I think probably 

a half hour total, like 15 minutes on direct and however long 

they need for cross.  It's a voter witness. 

THE COURT:  All right.  

MR. SPIVA:  Thank you, Your Honor.  

COURTROOM DEPUTY:  Ma'am, you can come right up here.  

THE WITNESS:  Thank you.
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CARMEN OTHON ARIAS,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed. 

DIRECT EXAMINATION 

BY MS. CALLAIS:

Q. Ms. Arias, could you please state your full name for the 

Court.  

A. My name is Carmen Othon Arias. 

Q. And where do you live? 

A. I live in southwest Phoenix, 2047 West Roeser Road. 

Q. And are you a registered voter here in Arizona? 

A. Yes, I am. 

Q. And do you vote regularly? 

A. As much as I can. 

Q. Ms. Arias, I understand that you volunteer with political 

campaigns; is that correct?  

A. That is correct. 

Q. And why do you do that? 

A. Because I think it's important that people vote.  I think 

it's important that their vote be heard.  I think it's 

important that my vote be heard, so yes.  I do.  

Q. And where have you performed most of that volunteer work? 

A. Primarily, in southwest Phoenix, west Valley such as 

Avondale, Tolleson.  We did some work in Mesa, Arizona.  But 
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primarily in southwest Phoenix. 

Q. And can you just describe for the Court the type of 

volunteer work that you've done.  

A. The volunteer work that I've done over the years has been 

door-to-door canvassing, letting people know about the 

candidate or the proposition that I support.  I've done -- I've 

done ballot pickups.  I've gone to pick up voters on 

Election Day who couldn't get to the polls for whatever reason.  

That's about it. 

Q. And you mentioned that you've done ballot pickup.  

A. Yes. 

Q. Can you just describe that for the Court? 

A. Basically, what happens is sometimes people -- first of 

all, in Arizona, we strongly encourage people to do absentee 

ballots because sometimes it's hard to get to the polls.  

Regretfully, we've cut a lot of precincts down so we're down to 

like half of them. 

We have a limited public transportation, especially in 

southwest Phoenix, so we push absentee ballots.  And what 

happens is, people wind up with life issues.  They wind up with 

part-time jobs over and above the other two jobs that they 

have.  They have children that need to be taken care of, and 

all these things kind of push anything out and mailing in their 

ballot to the background.  

They have transportation issues.  A lot of people 
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don't have cars.  Or as in my case, I did not get my ballot 

filled out in time one year because I had a problem with a 

proposition I didn't understand, and it got too late to mail it 

in.  So when it was time to take it to the precinct to drop it 

in, my car was broken and I couldn't get it fixed.  

That type of stuff is life issues that happens to us 

primarily -- my neighborhood is a low-income neighborhood, so 

we don't have all the amenities that a lot of people have. 

Q. And, Ms. Arias, you mentioned an instance of your car 

breaking down.  Does that mean that you've also had your ballot 

picked up as well as -- 

A. Yes.  Yes, as a matter of fact, at that particular instance 

and one other instance, but that one sticks out the most, I've 

called Democratic headquarters and had them pick it up. 

Q. In those instances when you've had your ballot picked up, 

Ms. Arias, would you have been able to turn it in any other 

way? 

A. Not at that point. 

Q. And you mention that you've collected ballots in southwest 

Phoenix? 

A. Uh-huh. 

Q. The challenges you described, are those things that you've 

witnessed in southwest Phoenix through your ballot pickups? 

A. Yes.  A lot.  It's -- again, we're not -- it's a 

low-income, working class neighborhood area.  And there's just 
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a lot of challenges.  People have two or three jobs.  They have 

children.  They have transportation issues.  It isn't as easy 

to do things as we'd like it to be, so there is people that 

cannot get their ballots turned in in time.  They can't get 

them mailed in in time.  And they are very grateful when we 

pick up their ballots for them. 

Q. And, Ms. Arias, the neighborhoods that you've picked up 

ballots in southwest Phoenix, have those been predominantly 

Latino neighborhoods? 

A. Latino and African-American. 

MS. AGNE:  Objection, Your Honor.  Foundation. 

THE COURT:  Sustained. 

BY MS. CALLAIS:

Q. Ms. Arias, you live in southwest Phoenix? 

A. I live in southwest Phoenix. 

Q. And you've done all of your ballot pickups in southwest 

Phoenix?  Or you've done a number of ballot pickups in 

southwest Phoenix? 

A. I've done a number of ballot pickups, even though we've 

also worked in west Valley and the east Valley, it's most of 

the time in southwest Phoenix. 

Q. And in the course of the ballot pickups in your time living 

in southwest Phoenix, have you had an opportunity to observe 

individuals that you've met at the door to pick up ballots? 

A. Yes.  Yes, I have.
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Q. And the individuals that you picked up ballots from in 

southwest Phoenix, was it your understanding that they were 

Latino? 

A. Yes. 

Q. Ms. Arias, you mention that you've done some other 

collection, some ballot pickup work in Arizona.  Where has that 

taken place? 

A. We've done a lot of work in Avondale and Tolleson and Mesa, 

Arizona.  Mesa, Arizona, was a different area because it is 

primarily Caucasian, primarily middle to higher income.  And 

the ballot pickups were significantly less there than they were 

in the west Valley or southwest Phoenix.  They have cars.

Q. Ms. Arias, have you ever had any problems with your mail? 

A. Yes, I have.  Regretfully, my neighborhood, or at least my 

route, is a training route.  I live in the center house of a 

cul-de-sac, and the trainees sometimes just drive right past 

the cul-de-sac and don't drop the mail.  They don't pick up the 

mail.  I've actually gone to the post office two or three times 

to complain about the lack of consecutive service for the mail, 

so yes. 

Q. Ms. Arias, you also mentioned that you grew up here in 

Arizona? 

A. I was born here. 

Q. And so you've lived here your whole life? 

A. Yes, I have. 
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Q. And do you consider yourself to be Latino? 

A. I am very much a Latina.  My mother was born in Mexico.  My 

father's family has been here since this was Mexico. 

Q. And in the course of your life in Phoenix, have you 

experienced any instances of discrimination? 

A. Yes.  Couple of things stick out in my mind.  And this, 

like, goes back many, many years.  But when I was in high 

school, regretfully, I got pregnant my junior year and I didn't 

return for my senior year to school.  I stayed home.  

The following year I went back, I got the credits that 

I needed to graduate, and when it was time for graduation, I 

wasn't going to be allowed to march.  And that was important to 

me.  Maybe not as important now, but it was very important to 

me then.  

And what bothered me the most is that with the year 

that I should have graduated, three different girls graduated 

visibly pregnant, as in big bellies.  They were all Caucasian.  

And here's the Latina that has two months pregnant, isn't even 

showing, and I wasn't going to be allowed to march, and that 

was straight-out -- straight-out not good. 

So anyway, my counselor fought for me and I was able 

to march.  It was important to me. 

THE COURT:  Is this a good place for a break?  

MS. CALLAIS:  I only have maybe one or two more 

questions, Your Honor. 
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THE COURT:  All right. 

BY MS. CALLAIS:

Q. And the high school you went to, Ms. Arias, was that a 

public high school? 

A. Yes, it was.  Phoenix Union High School.  It's no longer 

there, but it was the best in the state.  

But I had another instance, too, if you don't mind.  

This one's kind of important to me. 

My son is -- my son has done very, very well 

financially.  He put himself through school.  He got his 

master's.  He has his own business.  He drives a Bimmer.  He 

has a Ferrari in the garage for play.  

And he was stopped in one of Arpaio's stops, and he 

was held for six hours for a speeding ticket, which I thought 

was absolutely ridiculous.  And that was what happens to 

Latinos in Arizona. 

Q. And, Ms. Arias, have you ever experienced any 

discrimination in your -- in the course of your work in 

Arizona, in your job? 

A. I work very, very hard.  I have a high school diploma.  I 

didn't go to college except to take some interest courses, and 

I saw a lot of people that were Caucasian that I trained that I 

hired that wind up being my bosses because I was Latina and 

they weren't.  As a woman, as a Latina in Arizona, yes, I seen 

discrimination.  I've worked through it.  I mean, you have to.  
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You just work harder and take less.

MS. CALLAIS:  I have no further questions. 

THE COURT:  Okay.  Let's break till 4:00.  We're going 

to go till 4:55 this evening, so we should hopefully finish up 

at least with the direct of your expert.  

Okay.  We'll stand in recess. 

(Recess taken, 3:46 p.m. to 4:04 p.m.) 

THE COURT:  You may proceed.  

MS. AGNE:  Thank you, Your Honor.

CROSS-EXAMINATION 

BY MS. AGNE:

Q. Good afternoon, Ms. Arias.  My name is Sara Agne.  I 

represent the intervenor defendants in this matter.  I'm going 

to ask you a few questions this afternoon.  

A. Okay. 

Q. How long have you lived in your current address? 

A. 30-plus years.  I don't know the exact. 

Q. You voted by early ballot in the August 2016 primary 

elections in Arizona? 

A. Yes. 

Q. And you voted by early ballot in the November 2016 general 

election in Arizona? 

A. Yes. 

Q. Did you mail your ballots in those elections? 

A. No. 
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Q. How did your ballot get to where it was supposed to go? 

A. I turned it in to the Democratic headquarters. 

Q. You turned it in to an early ballot drop box? 

A. No.  I took it to Democratic headquarters. 

Q. Personally? 

A. Yes. 

Q. And your vote was submitted that way to election officers? 

A. I can only assume so, and I have no reason to believe not. 

Q. And you drove your ballot there? 

A. Yes. 

Q. Do you know why voting records would show that for two 

months in 2004, you were registered at an address in 

Pima County, Arizona? 

A. There's no reason for it. 

Q. It -- 

A. And if there is, it's an error. 

Q. 5437 West Montana Street? 

A. I've never lived anywhere but Phoenix.  I've never 

registered anywhere but Phoenix. 

Q. So your current address was listed as your former address, 

and there was no point in 2004 when your current address became 

your former address? 

A. No.  I've lived in that house -- it was actually my 

family's house.  My mother passed in 2003, and I was there 

about 20 years before she passed.  It's now my house.  I've 
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never lived -- I've lived elsewhere in Phoenix, by I've been in 

that house at least 30 years. 

Q. And that's the Roeser Road house? 

A. Right. 

Q. And that address in Pima County -- 

A. Is not me. 

Q. -- was not a family house?  

And you did not update your registration in 2004 to 

include an address in Pima County? 

A. No. 

Q. So possibly someone else attempting to register your name 

in Pima County? 

A. I -- 

MS. CALLAIS:  Objection, Your Honor.  Speculation.  

Foundation.  I don't know how -- 

THE COURT:  Overruled.  

THE WITNESS:  I can't answer that.  I don't know.  

It's the first I've ever heard of it.  

BY MS. AGNE:

Q. Did you volunteer for Councilwoman Gallego's most recent 

campaign? 

A. Yes.

Q. And you did not collect ballots for her most recent 

campaign? 

A. No. 
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Q. And she was reelected; correct? 

A. Yes. 

Q. When you did collect ballots prior to 2016, did you keep 

any records of how many voters did not have a household member 

to return their ballots for them? 

A. No. 

Q. And you did not keep any records of how many voters did not 

have a caregiver who could return their ballot for them? 

A. No. 

Q. Nor any records of voters without family members to return 

their ballots? 

A. When you say did I keep any records, are you saying did I 

make a list of people that didn't have caregivers?  

Q. Correct.  

A. No. 

Q. And the last question was regarding family members.  Same 

answer?  

A. No.  I did not make any list.

MS. AGNE:  No further questions, Your Honor.  

THE COURT:  Okay.  Redirect?  

MS. CALLAIS:  No redirect, Your Honor. 

THE COURT:  Okay.  You're excused.  Thank you for 

coming.  

THE WITNESS:  Thank you.  

(Witness excused.) 
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MR. SPIVA:  I'll just go get Dr. Lichtman, Your Honor. 

THE COURT:  Okay.  

Dr. Lichtman, I'll remind you, you're still under 

oath. 

THE WITNESS:  Thank you, Your Honor. 

THE COURT:  Please retake the stand. 

THE WITNESS:  Appreciate it. 

ALLAN LICHTMAN,

called as a witness herein by the Plaintiffs, having been 

previously duly sworn or affirmed, resumed the stand and 

continued to testify as follows: 

THE COURT:  You may proceed. 

MR. SPIVA:  Thank you, Your Honor.

Heather, if you could pull up from Dr. Lichtman's 

second reply report, Exhibit 94, page 94-010.  And if you could 

highlight the quotes at the top.

DIRECT EXAMINATION (Continued)

BY MR. SPIVA:

Q. Dr. Lichtman, before the break, we were looking for, I 

think, another quote from Representative Ugenti-Rita, and I 

just wanted to ask you if this was the set of quotes that we 

were looking for.  

A. Yeah.  We had already done the first couple.  It's the last 

exchange that we were looking for that I think is important, 

where Representative Larkin says:  Madam Chair, but there's 
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absolutely no evidence that this, paren, fraud is actually 

occurring.  

And the chief sponsor of the bill says:  Well, to that 

point, I think we've had lots of testimony.  There was evidence 

that there is the collection of ballots.  Nobody denies that.  

This bill addresses the collection of ballots.  You keep 

referencing fraud.  This bill doesn't reference fraud.  This 

bill doesn't tackle that.  This bill isn't about a fraud.  

It's about as specific as you can get.  

Q. And then we had talked about some statements by Mr. -- 

Election Director Spencer.  And I wanted to ask you whether 

there was a statement by Amy Chan regarding fraud that 

Mr. Trende cited in his response to you? 

A. Yes.  If you can turn --

MR. SPIVA:  Can we bring up, I guess, page 7 of the 

second reply report, which would be 94-008.

BY MR. SPIVA:

Q. Is it that -- what do you want us to highlight, 

Dr. Lichtman? 

A. Yeah.  The -- what Mr. Trende says, allegedly, from the 

depositions of Chan, Amy Chan, and Representative Ken Clark, 

and the quote from Mr. Trende is in the middle of line 2 of 

that paragraph.  Down.  

A perception -- yes.  A perception of problems with 

early balloting and vulnerability or fraud that led to the 
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passage of HB 2023.  

It's pretty specific saying this is what Chan and 

Clark tell us.  If so, it goes well beyond what the chief 

sponsor of the bill said. 

Q. And what is your response to Mr. Trende on that point? 

A. The problem is, there's no validity to what Mr. Trende 

says.  

Let's turn first to Ms. Chan.  Ms. Chan is a former 

State employee who left the State in -- not necessarily leave 

the state physically, but left State employee -- employment in 

2013, years before the passage of HB 2023.  She had nothing to 

do with the passage of HB 2023.  She was never a member of the 

legislature.  There was not a single bit of verifiable 

information about voter fraud associated with ballot collection 

and delivery, as you wouldn't expect in the Chan deposition.  

The other citation is to the Clark deposition.  And I 

think we have the Clark testimony specifically, because this is 

important.  I believe you -- 

Q. Is it on page 8 of your second -- is that in your second 

expert report? 

A. Yeah.  I believe Representative Clark has testified, and of 

course, we know that -- 

Q. This is 93-009, Exhibit 93-009?  

A. Yeah.  

Rather than talking about a perception of problems 
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with early ballots and vulnerability to fraud, in fact, 

Representative Clark's deposition testimony was just the 

opposite.  He was asked:  Getting to the root of it, do you 

think HB 2023 was for partisan purposes?  Do you think it was 

for discriminatory purposes?  

Ms. Gonski:  Form.  Foundation.  

The Witness:  Both.  

And then he goes on to talk about the pretextual 

nature of the justifications. 

Q. Sorry to interrupt you, Dr. Lichtman, but I think I may 

have directed -- which report are you in?  I think I directed 

you to the wrong -- 

A. 94 -- to use your numbers.

Q. So it was 94. 

A. -- 009.

Q. 009.  I apologize.  

You're in the right place; I was just in the wrong 

place.  

A. I'll go over it again.  

So right up there at the top it starts, Question:  

Getting to the root of it, do you think that HB 2023 was for 

partisan purposes?  Or do you think it was for discriminatory 

purposes?  

Ms. Gonski:  Form.  Foundation.  

The Witness:  Both.  
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Pretty clear response.  And then I'm not going to go 

through it all because I understand he's testified, but it is 

important because this is the deposition that Mr. Trende cites 

for exactly the opposite conclusions.  And he goes on to say 

that, you know, Representative Mesnard could not talk about an 

actual case of fraud.  His testimony falls apart.  He goes on 

to talk about the pretextual and hypocritical nature of the 

testimony and the justifications.  

So it's quite the opposite.  

And he goes on, and I quote it, further down in his 

testimony, because he notes that he was not surprised that 

backers of HB 2023 did not make overtly discriminatory comments 

because, quote, voter suppression gets its strength through 

covert discrimination, unquote. 

So certainly Representative Clark is not a credible 

source for the notion that fraud or the perception of fraud was 

what really was behind HB 2023.

Q. And what -- did you analyze any contemporary statements by 

the sponsors of HB 2023 regarding the justification of an 

increase in voter confidence? 

A. Yeah.  This is -- when you see the justifications being 

made in the legislature, this shift away from voter fraud, 

which as you heard Ugenti-Rita testify, this bill is not about 

fraud.  And so the shift is to a much vaguer concept of voter 

confidence.  And I think we have a quote from Representative 
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Mesnard on that. 

Q. I think that's in the first expert report, so that would be 

91-00 -- or 020.  It's page 91-20, page 19 of your first -- 

A. I can go with your numbers.  I'm going to -- you don't need 

to repeat it.  I'm good. 

Q. Okay.  And what was the -- 

A. It's the -- 

Q. -- statement -- 

A. -- first paragraph under B, the last three lines:  

According to Representative -- the first paragraph under B, the 

last three lines that start:  According to Representative 

JD Mesnard.  

To me -- I'm quoting:  To me, this comes down to 

integrity.  You can believe fraud.  You can believe there's 

fraud happening or not, but what is indisputable is that many 

people believe it's happening. 

So there's a switch, which I've seen in other places, 

to the notion, the idea that what's really behind this 

legislation is to increase voter confidence. 

Q. And what was your response in terms of your analysis of 

that as a justification? 

A. Well, I was actually able to come up with statistical 

evidence to see whether or not there really was a crisis of 

voter confidence at the time in Arizona. 

Q. And what did you find? 
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A. And I think I have a table on that that we can bring up. 

MR. SPIVA:  Can we pull up Table C, which is on -- in 

the first reply report, which is Exhibit 92- -- 92-21.  

THE WITNESS:  Okay.  

And once again, telling here as well, members of the 

legislature who backed 2023 talked vaguely about voter 

confidence.  They didn't come up with any hard evidence.  And 

in fact, at the time, there is hard evidence.  

This is from a standard source in political analysis, 

the "Survey of the Performance of American Elections," used all 

the time.  

And as you can see, it asked two pretty on-point 

questions:  How confident are you that votes in your county or 

city were counted as intended?  And only 8 point -- excuse me, 

only 10.8 percent were not too confident or not at all 

confident.  Actually merged the last two levels of response.  

And with respect to your vote being counted as 

intended, only 5 percent were not too confident or not at all 

confident. 

So no evidence was presented of a crisis of 

confidence, and some of the hard evidence we have shows quite 

the opposite.

BY MR. SPIVA:

Q. And did Mr. Trende attempt to critique this analysis of the 

state of voter confidence in Arizona? 
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A. He did. 

Q. What did he say? 

A. Yeah.  It gets a little bit complicated.  I don't know if 

you have the section from Trende there or not.  

Q. I don't -- if you can -- do you have the -- 

A. Yeah, I can reconstruct it. 

Q. Why don't you summarize it.  

A. He tries to say that, in fact, there is more of a crisis in 

voter confidence than the 10.8 percent would indicate.  And he 

comes up with an alternative statistic of 22 -- my recollection 

is 22.3 percent who are not too confident or not at all 

confident that the vote in the city or county will be counted 

as intended.  

But here's the fundamental problem.  That statistic 

from the same survey is from 2012.  It is not the most 

proximate statistic to the passage of HB 2023.  

And even more tellingly, between 2012 and 2014, prior 

to the passage of HB 2023, voter -- the statistic showing a 

lack of voter confidence plunged in half.  It went down from 

22.3 to 10.8.  

So not only is the 10.8 figure much more probative, 

contrary to what Mr. Trende claims prior to the adoption of 

HB 2023, voters in Arizona were becoming more, not less, 

confident about the vote. 

MR. SPIVA:  If we can pull up page 10 of the second 
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reply report, which is at 94-011.

BY MR. SPIVA:

Q. And here do you -- 

A. Yeah.  I come up with the second -- 

Q. You address another one of Mr. Trende's responses 

concerning voter confidence? 

A. Yeah.  If you go up to the top there, he also turns to the 

2012 SPAE, one that, you know, is not directly relevant to say 

that 31.5 percent of respondents believe that ballot tampering 

occurred occasionally or very common.  

It's still a small minority of respondents, and if you 

include those who did not express an opinion, it drops to 

26.0 percent.  But again, tellingly, he does not give you the 

2014 results, which show, whether you include all respondents 

or those with an opinion, the belief about ballot tampering 

falls in both categories, does not increase.  

So even in this alternative way of looking at voter 

confidence, we see leading up to the passage of HB 2023 the 

opposite trend that Mr. Trende would suggest. 

Q. And what does Mr. Trende say regarding what the passage of 

HB 2023 did to people's confidence, and what's your response to 

that? 

A. Yeah.  This, again, is very important because he claims -- 

and this is here, second paragraph -- that HB 2023 worked to 

increase people's confidence.  But once again, he compares the 

Case 2:16-cv-01065-DLR   Document 381   Filed 10/11/17   Page 214 of 231  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2069 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1186

2012 results to the 2016 results skipping over 2014, which I'll 

get to in a moment.  

But even taking at face value what he says, you can 

see the decline is so tiny.  We're talking about 3 percentage 

points.  Vastly within any margin of error that you want to 

consider.  Given, you know, all the debates and the 

significance about 2023, that's really a change that isn't a 

change at all, of no statistical or substantive significance.  

But there's something more important, and that is, he 

skips over the 2014 results -- and that's in the next 

paragraph -- which, of course, are the most proximate, and the 

proper comparison is what happened between 2014 and 2016, and 

this shows, in fact, that voter confidence actually declined.  

That is -- again, very, very slightly.  

The people who believe that people stole or tampered 

with ballots actually rose from 29.2 in 2014 to 30.2 in 2016.  

A change of no consequence even though it's a rise, but it's 

the opposite of what you're supposed to expect if you were to 

believe that HB 203 raised voter confidence.  And the same 

thing with those who believe that people who voted in absentee 

ballot intended to vote for another person, that also slightly 

rose.  

So there is no evidence whatsoever to suggest that 

HB 2023 either responded to a crisis in voter confidence or had 

any effect on increasing voter confidence.  To the extent that 
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voter confidence increased, it was between 2012 and 2014, not 

between 2014 and 2016.  

Q. And can you also bring up Table 1 and Chart 1 on 94-012 and 

013?  

A. Yeah. 

Q. It's the second reply report.  

A. We can go right to the chart, because I think the chart 

really shows it. 

This shows a pattern of voter confidence exactly the 

opposite of what Mr. Trende is claiming and what proponents of 

the HB 2023 would lead you to expect.  This is the critical 

question, those who are not too confident or not at all 

confident that votes in their county or city will be counted as 

intended.  So the higher this number, the lower the voter 

confidence.  The more people that believe that they're not too 

confident or not at all confident about counting the vote, 

that's what's represented here. 

So the higher the number, the lower the confidence.  

And we can see, starting in 2012, which is the purple bar, as 

we previously noted, 22.3 percent were not too confident or not 

at all confident.  That plunges prior to the adoption of 

HB 2023, as we pointed out before, in half, all the way down to 

10.8.  And then it rises again, to 15.2.  

So we have a pattern of lack of confidence falling 

before HB 2023, and then a lack of confidence rising after the 
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passage of HB 2023.  

Q. Did you examine the contemporary justification of making 

Arizona law conform with other states? 

A. I did. 

Q. And what did you find in your analysis? 

A. Oh, I found that -- first of all, I'm not sure why this 

would be a justification for policymaking in Arizona.  But 

leaving that aside, at the time, proponents of HB 2023 cited 

only 18 other states that were comparable in terms of their 

prohibitions on ballot collection and delivery.  That's a 

minority of the states.  That means the vast majority were not 

comparable.  

So even taking that argument at face value, it's not 

sustained by what was presented in the legislature at the time. 

Q. Does Dr. Hood critique your analysis of that issue? 

A. He did.  He went through -- 

Q. What does he say and what's your response? 

A. Yeah.  He went through an analysis that claimed that 27 

states had various kinds of prohibitions on ballot collection 

and delivery based on the analysis that he did, of course, 

after the passage of HB 2023.  

So I have three responses.  

First response is, this was not information available 

to anyone at the time of HB 2023 since it's based on something 

Dr. Hood did post hoc.  
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Secondly, there was a major problem with Dr. Hood's 

analysis because he sweeps into this various kinds of 

regulations on ballot collection and delivery that are not 

comparable to the prohibition of ballot collection and 

delivery.  

I found seven states which actually, although they 

regulated ballot collection and delivery, did permit some 

number of ballots to be collected and delivered by third 

parties.  Not comparable to Arizona.  If you knock out those 

seven states, you're down to 21, very close to the 18.  

This third problem is he also sweeps into his 

analysis, which he calls regulation of the return of ballots.  

Well, HB 2023, in contrast, criminalizes the mere possession by 

a third party who's not a close family member of ballots, not 

just the return of ballots.  So if you knock out those states, 

you're pretty much right back to what the legislature was 

claiming of 18 states when they passed HB 2023. 

Q. Let me switch topics slightly.  

What has happened in Arizona from the election of 

Barack Obama through the passage of HB 2023 with respect to 

measures regarding voting? 

A. Yeah.  This is extremely important because this sets the 

political context for what happened in the legislature.  And I 

think we have a chart showing the trend in increasing Hispanic 

representation as a component of the electorate. 
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Q. Is that Chart 2 from your second expert report?  

MR. SPIVA:  If we could bring that up, it should be 

on -- should be 92-011.  I may have the wrong -- 

THE WITNESS:  That's definitely not it. 

MR. SPIVA:  Nope.  Sorry.  I've got the wrong one.  

Sorry.  

It's 93 and should be 93-011.  

THE WITNESS:  That's it.  

So what this chart represents, Your Honor, is not the 

turnout rate of whites and Hispanics.  In other words, it's not 

the percentage of whites of voting age or of citizen voting age 

who are turning out or the percentage of Hispanics of voting 

age or citizen voting age who are turning out. 

It's actually something more critical to the outcome 

of elections, and that is, the Hispanic versus white component 

of the electorate.  In other words, what percentage of those 

who voted in these presidential years were white as compared to 

what percentage were Hispanic.  And of course, there's a small 

number of others, but we don't have reliable information on 

others.  

And I'm only going to take this right now to 2012, 

because that was the last presidential election that was 

available prior to the adoption of HB 2023.  The 2016 is in 

there for another purpose. 

And what we can see is prior to the adoption of 
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HB 2023, and particularly with the election of Barack Obama, as 

we pointed out in 2008, the Hispanic component of the 

electorate in Arizona is rising and the white component of the 

electorate is falling.  

And these are not tiny numbers.  The white component 

between 2004 and 2012 of the electorate declines from 

79 percent to 73 percent, and the Hispanic component rises from 

12 percent to 19 percent.  That's more than a 50 percent rise 

in the Hispanic component of the electorate.  That sets the 

context.  This is actually a similar context that you find 

across the nation with minority voters. 

And that's important because of the political 

polarization that exists in Arizona.

BY MR. SPIVA:

Q. And what does that mean in terms of the politics, you know, 

party politics and -- 

A. Yeah. 

Q. -- the winning of elections? 

A. I think we have a chart on that, on the party breakdown of 

the vote. 

Q. I think you do, but I might need a little help in terms of 

where that is.  

A. You're asking me to plow through 200 pages and find it for 

you.  We'll find it. 

Q. We'll come back to that.  
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A. No, no, no.  You don't have to come back.

Q. Is that Chart 1, page 4 of your second expert report? 

A. Let me see what you got.  I think I have a couple of charts 

on this.  

Table 2, page 91-031 is one of my charts.  That's it.  

And the most telling thing, of course, is the 

presidential election, since those are the most comparable.  I 

also put in a couple of contested U.S. senate elections.  Not 

every election in Arizona for positions other than president 

are truly contested.  

And as you can see, on average, whites vote 59 percent 

for Republican candidates.  Hispanics, from which we have 

pretty reliable numbers, on average vote 35 percent.  

African-Americans aren't enough for any reliable statistical 

analysis, and others kind of lumped together, mostly Native 

Americans, we have at least some data on, and they vote 

38 percent for Republicans.  

It's also very telling in terms of setting the 

political context here that polarization peaks in 2012, the 

most recent presidential election prior to the adoption of 

HB 2023.  We see that, looking at the presidential election, 

that the white vote for the Republican candidate is the highest 

in 2012, at 62 percent, and the Hispanic vote for the 

Republican candidate is the lowest at 23 percent, and that's 

pretty closely mirrored, although not quite as polarized, in 
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the 2012 U.S. Senate race, which is much more polarized than 

the 2006 U.S. Senate race. 

So Republicans in Arizona are really looking at, as 

they really are everywhere, polarized voting between whites and 

minorities, but such polarization peaking in 2012 at the same 

time that the Hispanic component of the electorate is peaking, 

and of course Hispanics are by far the greatest minority 

component of the electorate in Arizona. 

Q. And did Dr. Critchlow, in his report, also present evidence 

about changing participation of Hispanics? 

A. He did. 

MR. SPIVA:  Can we pull up page 92-005 of the first 

expert reply report of Dr. Lichtman? 

BY MR. SPIVA:

Q. What did he find? 

A. This is a chart from Dr. Critchlow's report that looks 

at -- I looked at component of the electorate.  This takes 

another snapshot of it, but it basically shows the same thing.  

This looks at the number of Hispanics registering and turning 

out in Arizona, and you can see this sharp uptick in recent 

years.  It's been going up, not surprisingly, for some time, 

but a particularly sharp uptick in recent years with respect to 

both the registration of Hispanics and the turnout of 

Hispanics.  

So the information provided by defendants' expert 
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Dr. Critchlow is another confirmation of what I've found.

MR. SPIVA:  Can we turn to the next page, 92-006.

BY MR. SPIVA:

Q. Is this another chart from the Critchlow report, and what 

does it show? 

A. Yeah.  This looks not at voters but at the voter base, 

which is the citizen voting age population.  Those who are 

eligible to vote.  

And again, it shows a steady increase over time, 

particularly, again, in the more recent period.  And so the 

potential base, which is very important in terms of politics as 

well, of Hispanics in the state of Arizona is rising, 

particularly in the recent period.

MR. SPIVA:  Can we turn to page 92-004? 

BY MR. SPIVA:

Q. And I think you quote from Dr. Critchlow in this page of 

your first reply report.  

A. Yeah.  There's a couple of important quotes there.  The 

first one is the first paragraph, and particularly, the one 

I've bolded.  

Since 1990, the State's Latino population nearly 

tripled, from 688,338 to 1.93 million, and it's expected to 

double again in the next 20 years, according to U.S. Census 

figures, unquote. 

This is extremely important, again, for setting the 
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political context, because not only talking about past 

demographic trends showing the increase in the Latino 

population, but in fact, according to Dr. Critchlow, this 

increase in the Latino population is projected to increase for 

at least another 20 years.  And, of course, politicians are 

always looking ahead to the next election. 

And then there's a second important -- 

Q. Is this the second quote you're referring to? 

A. Yeah. 

Q. And what's the significance of this? 

A. Dr. Critchlow also cites from the One Arizona report:  The 

increased participation of Hispanics in the Permanent Early 

Voter List.  The number of registered Latino voters who have 

signed up for Arizona's Permanent Early Voting List, paren, 

PEVL, has more than tripled since 2010 from about 94,000 to 

more than 300,000 registered voters. 

And he goes on to say:  Voters who are on the PEVL 

means you can cast your ballot early by mail or in person and, 

according to election experts, people on the PEVL are more 

likely to vote than non-PEVL members.  

Now, this is important for two reasons.  One, again, 

it shows the context of the increasingly important Hispanic 

vote in Arizona with Hispanics taking advantage of this 

opportunity to facilitate voting or, that is, turning out to 

vote, and it's also significant because we might recall that 

Case 2:16-cv-01065-DLR   Document 381   Filed 10/11/17   Page 224 of 231  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2079 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1196

HB 2305, among its many provisions, also included a provision 

to make it more -- make it easier to knock people off the PEVL 

rolls right at the time that Dr. Critchlow was reporting this 

very massive Hispanic increase in those on the PEVL.  

Q. And aside from trends in Hispanic participation and what 

you just mentioned about the PEVL, does this finding from 

Dr. Critchlow have another implication for your analysis? 

A. Well, I think it has the implication that reinforces my 

opinions about what was going on in the legislature to achieve 

Republican partisan advantage by targeting minorities, because 

that was one of the provisions that the majority in the 

legislature tried to get through in HB 2305, a bill that also 

included restrictions on the collection and delivery of 

ballots.  

So we see a tying-together of two measures with very 

much the same political objective.

MR. SPIVA:  If we can bring up page 93-005 of 

Dr. Lichtman's second expert report.

BY MR. SPIVA:

Q. Can you explain the significance of this chart in terms of 

polarization between whites and minorities at the time of the 

adoption of HB 2023? 

A. Yeah.  I think it's just a recapitulation of what we've 

already seen, just in graphic form.  We saw it in more detailed 

tabular form.  But it shows the same thing.  
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And again, what's so easy to see here is the peaking 

of the differential, the polarization in 2012. 

Q. Okay.  And we'll just take a look at this right quick, and 

you can tell me if it's covering the same ground.  

MR. SPIVA:  But this would be Dr. Lichtman's first 

expert report, 91-32 and 33.  Table 3.  

BY MR. SPIVA:

Q. If you can -- 

A. No.  This does not cover the same ground.  This is 

something entirely different, but related substantively, but -- 

Q. Can you explain -- 

A. -- evidentially, it's different. 

Q. Can you explain the significance of this in terms of racial 

polarization? 

A. Yeah.  This is very significant because, on the one hand, 

of course, we have the statewide exit polls which show this 

polarization peaking in 2012.  

What we have here, though, is a drilling down to the 

district level.  This is analysis provided by a couple of 

eminent political scientists.  I know one of them, Gary King is 

at Harvard.  I'm not sure where Ken Strasma is.  But it's Gary 

King and Ken Strasma, an analysis they provided to the Arizona 

Independent Redistricting Committee on racially polarized 

voting in Arizona.  And they actually looked at -- 

MR. JOHNSON:  Your Honor, if I may, I object.  It 
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misstates the evidence.  It wasn't a report; it was a draft 

report.  

MR. SPIVA:  I don't understand the objection.  Sorry. 

MR. JOHNSON:  He's saying it was an actual report that 

the Arizona Redistricting Commission reported.  It's not 

correct.  

THE COURT:  "Misstates the evidence" really isn't an 

objection.  So I think you can bring that out in 

cross-examination and point out that he's really -- he's 

incorrect, he's incorrect.  

But I'm not going to weigh in.  I have no way of 

ruling on that, because I don't know the answer. 

MR. JOHNSON:  Yes, Your Honor. 

THE COURT:  Okay.  Overruled.  

THE WITNESS:  I think it was a draft report.  I don't 

dispute that.  That's my recollection as well.  I might have 

not stated it as -- stated it right here.  But I don't have an 

argument with that.

BY MR. SPIVA:

Q. What does it show, according to your analysis? 

A. Yeah.  And simply because it's a draft report doesn't mean 

it's inaccurate. 

Q. Sure.  

A. And I'm not aware of any critique of this report by any of 

the four experts that show it's inaccurate or by anyone else.  
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And as I said, these are leaders in the field of electoral 

analysis.  And I have every confidence in these results and, as 

I said, I haven't seen any critique of them. 

Q. So what does it show?  Can you kind of give a -- 

A. Yeah.  As I said, this is very important because it drills 

down to the district level.  It looks at Hispanic versus white 

candidate elections.  It looks at districts with heavy 

concentrations of Hispanics, so we can really see, as well as 

concentrations of other minorities.  

And it also gives you -- although there's, you know, 

smaller components and not particularly reliable in the exit 

polls, it gives you at least some estimates for 

African-American and, very interestingly, for Native voters. 

And if we drill down to the bottom, the summaries and 

the first set of numbers, the first column, the last two 

numbers, this is looking at all of these district results and 

averaging them.  This is the white vote for the candidates, and 

as you can see, the whites vote 70 percent for the white 

candidate, who is also the Republican candidate, I think, 

invariably in these analyses, and only 30 percent for the 

Hispanic Democratic candidate.  

In contrast, we see Hispanics voting 84 percent for 

the Hispanic candidate -- it's also the Democrat -- 15 percent 

for the white candidate.  This is critical because they're the 

key minority group in the state of Arizona.  
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We see only minimal polarization on the part of black 

voters, but they're a very small component here, and we see, 

again, very sharp polarization for Native American voters.  And 

I misstated.  This is black voters not black candidates.  The 

black percentage for the Hispanic and white candidate.  And we 

see Native voters voting very heavily for the Hispanic Democrat 

and very little for the white Republican. 

This is really important because members of the 

legislature are not elected statewide.  They're elected 

district by district.  And racial polarization in these 

districts is extremely important.  And I point out even some of 

those involved in the debates over HB 2023 have some stake in 

these districts. 

MR. SPIVA:  Okay.  Your Honor, I don't know if 

Your Honor wants to keep -- I know we're a little bit past the 

stopping time.  I have a little bit more to go, probably like a 

half an hour that I could finish up tomorrow if you want to 

stop.  But -- or I can continue, whichever you prefer.  

THE COURT:  Well, I've got a 5:00 o'clock matter, so 

we've got to stop if this is a good stopping point. 

MR. SPIVA:  Okay.  I'll take a look at my outline 

tonight, Your Honor, and see if I can get that down to less 

than a half an hour. 

THE COURT:  That would be a good idea. 

MR. SPIVA:  I can tell from Your Honor's face. 
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THE COURT:  All right.  So let's break for evening.  

We'll come back tomorrow at 9:00. 

MR. SPIVA:  Great.  Thank you. 

THE COURT:  Plaintiffs have 6 hours and 40 minutes.  

Defendants have 14 hours and 47 minutes left. 

Okay.  We'll stand at recess.  I've got another matter 

coming in.  

MR. SPIVA:  Thank you. 

(Proceedings concluded at 4:52 p.m.) 
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C E R T I F I C A T E

I, JENNIFER A. PANCRATZ, do hereby certify that I am 

duly appointed and qualified to act as Official Court Reporter 

for the United States District Court for the District of 

Arizona.

I FURTHER CERTIFY that the foregoing pages constitute 

a full, true, and accurate transcript of all of that portion of 

the proceedings contained herein, had in the above-entitled 

cause on the date specified therein, and that said transcript 

was prepared under my direction and control.

DATED at Phoenix, Arizona, this 11th day of October, 

2017.

s/Jennifer A. Pancratz_     _______
Jennifer A. Pancratz, RMR, CRR, CRC
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P R O C E E D I N G S

(Proceedings resumed at 9:02 a.m.) 

THE COURT:  Okay.  Good morning.  We're going to put 

on somebody besides Dr. Lichtman now?  

MR. KAUL:  Yes, Your Honor. 

MS. KARLSON:  Your Honor, can I -- I'm sorry, can we 

address one thing really quickly? 

THE COURT:  Sure. 

MS. KARLSON:  We were wondering for witness scheduling 

purposes what time Your Honor was planning on ending today. 

THE COURT:  What time do you want to end today?  

MS. KARLSON:  We've had a number of child care 

emergencies occur that it would be best if we could end at 

4:00, if that works for you.  I did see that you had a hearing 

at 4:30. 

THE COURT:  Okay.  I'll work with you guys, whatever 

you want to do.  You know how many days we have, so whatever 

you -- okay.  4:00 o'clock.  

You ready to get started?  

MR. KAUL:  We are, Your Honor.  We're going to call 

Spencer Scharff. 

THE COURT:  Okay.  

Mr. Scharff, come up and be sworn, please.  The clerk 

is going to swear you in right in front of me.
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SPENCER GARRETT SCHARFF,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  I can move those day-end hearings up and 

down a little bit, so like yesterday, I moved it to 5:00.  We 

can move it up to 4:00, too, so whatever works for the schedule 

is fine with me.

You may proceed. 

MR. KAUL:  Thank you, Your Honor. 

DIRECT EXAMINATION

BY MR. KAUL: 

Q. Good morning, Spencer.  

Would you please say your name and spell your last 

name for the record.  

A. Spencer Garrett Scharff, S-c-h-a-r-f-f. 

Q. And where did you grow up? 

A. I moved to Arizona from Louisiana when I was 10. 

Q. And where did you go to college? 

A. The University of Pennsylvania. 

Q. And did you go to law school? 

A. I did. 

Q. Where did you go? 

A. The University of Arizona. 

Q. And what did you do after law school? 

A. I immediately after law school worked in this courthouse.  
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I clerked for Judge Mary Schroeder. 

Q. And what did you do after that? 

A. I moved to Los Angeles and worked for a law firm there. 

Q. And how long were you there? 

A. I was there from 2011 to 2013. 

Q. And what did you do after that? 

A. I came back to work in this courthouse and clerked for 

Judge Andrew Hurwitz. 

Q. That was 2013 to '14? 

A. '13 to '14, yes. 

Q. And what did you do after that? 

A. I joined a law firm here in Phoenix. 

Q. And how long were you at that firm? 

A. I was there for approximately two years. 

Q. And then did there come a point in time when you took a 

position with the Arizona Democratic Party? 

A. There did. 

Q. When was that? 

A. End of late August 2016.  The Saturday was my first day, 

the Saturday before the August primary. 

Q. Okay.  And how long did you work for the Arizona Democratic 

Party? 

A. I worked for them in a paid capacity until about two weeks 

after the November election and then continued on volunteering 

until the end of 2016, early 2017. 
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Q. Okay.  So just to be clear, you were a paid employee from 

August to mid-November of 2016, and then you volunteered for 

another month and a half or so? 

A. That's correct. 

Q. And what have you done since then? 

A. I joined another law firm.  I'm now a member of Goddard Law 

Office, PLC. 

Q. And is that with former Attorney General Terry Goddard? 

A. That's correct. 

Q. Did you actually work in the Attorney General's Office 

before law school? 

A. I did.  That was my first job out of college. 

Q. And what were you doing there? 

A. I worked in the executive office, working with then 

Attorney General Goddard on a number of programs.  Helping him 

set up community events.  At the time, there was a strong 

interest in internet safety for children and helped him with 

that initiative. 

Q. Okay.  So for today, I'd like to focus primarily on your 

time at the Arizona Democratic Party.  

What was your position? 

A. I was the Arizona voter protection director. 

Q. And what did your duties entail as the voter protection 

director? 

A. They're pretty broad in scope.  I was tasked with training 
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the staff and volunteers on Arizona's voter protection -- 

excuse me, voter -- voting rules and election procedures to the 

extent that they were necessary to ensure that citizens could 

exercise their franchise.  

And, in turn, I was charged with being the principal 

point of contact for the various elections officials, 

communicating with them before the election my concerns about 

issues that we would hear about or learn about that would 

impact Arizona's citizens' ability to exercise their franchise. 

Q. And just to, I guess, give the Court a sense of the scope 

of the operation, do you know approximately how many paid staff 

there were at the Arizona Democratic Party at the time you were 

working there? 

A. The paid staff in -- in every capacity or from the voter 

protection operation?  

Q. In every capacity.  The people you were training.  

A. I wouldn't feel comfortable giving an estimate.  There was 

certainly a number of paid staffers, you know.  Multiple 

dozens, maybe more.  I just don't want to -- 

Q. But at least multiple dozens? 

A. At least. 

Q. And how about volunteers? 

A. Thousands. 

Q. And that's unique to sort of the period right before a 

presidential election; is that right? 
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A. That's correct.  In the staffing levels and the volunteer 

numbers, you'll see a significant increase for the Democratic 

Party before an election.  

Q. And then after the election, is there a corresponding 

decrease? 

A. Very much so.  Maybe even more rapid. 

Q. Okay.  In the course of your work doing training, did you 

train Arizona Democratic Party staff and volunteers about the 

ban on ballot collection? 

A. I did. 

Q. If I refer to that as HB 2023, you'll understand what I'm 

talking about, I assume? 

A. I will. 

Q. What kind of training did you do about that law in 

particular? 

A. The law in particular, we did a number of trainings.  For 

example, before the election, there was an all-staff training 

where all paid staff throughout Arizona came to Phoenix, and I 

believe that was in -- I don't -- but it was before the 

election.  

They all came, did a full day of training, and I took 

part in that training including training them on HB 2023, 

notably informing them of the existence of the law and making 

sure that they understood its implications as -- to ensure that 

voters also understood the implications, that oftentimes voters 
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would come up to them and ask them to take their ballots and 

turn it in for them, but that due to this statute, we strongly 

advised them not to accept that and that under the statute it 

had created it not only a crime but a felony.  

I would often explain to them that it was what I 

thought, in my opinion, an absurd rule, but that it was just 

something that they had to live with.  And that they needed to 

also inform that voter of the methods by which the statute and 

the current law allowed them to return that mail-in ballot. 

Q. Would -- did you do subsequent follow-up trainings? 

A. I did.  It constantly required doing so because, again, it 

just -- a lot of voters would talk to these volunteers and talk 

to these staffers and say, "Well, this is the practice that I 

had done before."  And they couldn't understand why.  It 

doesn't feel -- like, it also feels bad like if you're a 

volunteer, you want to help voters, and then voters say, "Well, 

you won't do this for me?"  Like, you don't -- it doesn't feel 

good to say "No, I can't."  And so we constantly had to remind 

them.  

And what ended up -- I ended up, after early voting 

began, requiring that all the field offices, including the 

Democratic Party's headquarters in Phoenix, put up a sign on 

the door to inform voters that -- with a big stop sign on it 

that we cannot accept your ballot.  Because part of my job was 

to protect the voters and protect the staff, too, and to make 
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sure that there wasn't any miscommunications.  Because 

oftentimes in campaign offices, you know, things are hectic.  

And to make sure people knew that they just can't leave their 

ballot with someone at the party anymore due to the statute. 

Q. At some point in the process, did you start having nightly 

follow-up calls with the people who were in the field? 

A. Yes.  So the field staff did nightly calls at the end of 

the night to talk about field operation matters.  My principal 

concern, as we talked about before, was educating them and so 

I -- to make sure that all the various complicated procedures 

that they had to learn in very short order were remembered and 

retained, I like started doing like daily -- nightly fun facts, 

voter protection fun facts essentially to, like, once a night.  

Pick one and we'd say, "Okay, tonight's voter 

protection fun fact," and oftentimes they would relate to 

matters that are pertinent here such as HB 2023 and the 

out-of-precinct ballot regulation. 

Q. So in the course of those -- all these conversations you're 

describing with the people who were out in the field, did you 

learn about the issues that they were encountering, the field 

staff? 

A. I did, sure.  

Q. And did you draw an opinion about how voters were reacting 

to the ballot collection ban when they were interacting with 

field staff? 
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A. Yes.  As I mentioned, they were frustrated.  Because 

oftentimes we -- the field staff and the field volunteers were 

sent out to go door to door.  People had become accustomed, if 

that was their chosen method of returning the ballot, to giving 

it to a trusted party volunteer.  

And, of course, I had repeatedly instructed the staff 

to repeatedly instruct the volunteers that that was no longer 

something they could do, and so I think voters were frustrated, 

from my understanding. 

Q. Based on those conversations, did you reach any opinions 

about whether HB 2023 was making it harder for folks to get 

their ballots turned in? 

A. Without question. 

Q. Did you do training on the -- when ballots needed to be 

returned? 

A. Yes. 

Q. Okay.  Can you sort of explain what the issue is there, 

first of all?  

A. Sure.  Again, one of the numbers of frustrating aspects of 

my job is trying to explain rules that, unfortunately, it 

appeared the elections officials themselves did not understand.  

There were repeated mis- -- not necessarily misinformation but 

poor information that was disseminated as to what the deadline 

was to return an early ballot, as in to drop it in the mail.  

There was -- everyone had a different opinion and didn't seem 
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to be grounded in anything -- in any basis.  

So the question is, in Arizona, unfortunately, we're 

not a postmark state.  What that means is it doesn't matter 

what the postmark is on the mail-in ballot, it has to be 

returned by Election Day.  And if the ballot is received the 

day after, even if it was mailed before the election, that 

ballot isn't valid. 

So the question is when is the last day to put that 

ballot in the mail so that it's received by Election Day, and 

no one seemed to have a -- the right answer.  There was reports 

from the Maricopa County Recorder's Office that was given to 

the media that the post service -- the U.S. Postal Service had 

cut some routes, and so it was taking a little longer to get 

mail through.  So they were recommending X date.  

And the key is, from our perspective, is we wanted to 

make sure the voters who were going to avail themselves of 

mailing it in, that they got it in in time.  So we advised them 

to turn it in as soon as possible; but, of course, after a 

certain time period, it becomes too late and you run the risk 

of that ballot's not going to be received in time.  

So we switched course and start encouraging and 

basically saying, if you don't -- you need to either drop it 

off at an early voting location, which is an option, or drop it 

off on Election Day in order to ensure that ballot is counted. 

Q. Now, on the deadline issue, did you reach an opinion as to 
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whether there were voters who hadn't made up their mind as to 

which presidential candidate, for example, to vote for as of 

the mailing deadline? 

A. Most certainly.  And, you know, I -- in my own personal 

voting experience, there's times when I haven't made up my 

mind, especially on a general election ballot of everything 

that's on a ballot, propositions, et cetera.  Even if I had 

decided on certain position -- you know, certain elected 

offices.  

And, yes, there are -- especially in an election like 

this last November that was extremely dynamic, there were a lot 

of voters who hadn't made up their mind by the point in time 

where it was too late to mail it back in.  Or some voters, you 

know, who requested an early ballot didn't make up their mind 

until they went and dropped it off on Election Day.  

And even some of them who requested mail-in ballots 

would not have made up their mind, would have changed their 

mind and actually go in, drop their ballot -- give the ballot 

to the elections official, and they have the option to spoil a 

ballot.  So you can give it to a ballot, they'll spoil it and 

then give you a new ballot to fill out on Election Day. 

Q. So if you make up your mind on any issue, proposition, say, 

on the Friday before Election Day, and you don't want to submit 

your ballot until you've made up your mind, you can't use 

mail-in; is that right? 
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A. The Friday before Election Day?  

Q. Yeah.  

A. That's certainly too late to mail it back in.  Despite 

there being some confusion, I don't think there was any 

confusion that the Friday before an Election Day was not -- you 

did not have a guarantee that your ballot was going to be 

received in a timely manner.  

Q. As part of your training, did you train voters about making 

sure that they had signed their early ballot? 

A. Yes.  

Q. Why is that? 

A. Because an early ballot, a mail-in ballot without a 

signature won't be counted.  And so, again, that was part of 

the comprehensive training that I would give everyone as to 

ensuring how to not -- how to make sure that your ballot would 

be counted and explained to voters that you need to have that 

signature on that envelope, and if you don't, it won't be 

accepted.  

And I -- and during the course of my position, I 

learned of some very frustrating decisions that were made in 

regards to that signature issue.  For example, at some point -- 

and since Maricopa's the largest county, I became more familiar 

with Maricopa's procedures and somewhat familiar with the 

others.  

But in Maricopa County, they have the practice of 
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mailing back the ballot to the voter if it didn't have a 

signature on it, which I found extremely frustrating because 

that ran the risk that that ballot wasn't going to be received 

in time for that voter either to mail it back in or to drop it 

off.  

Now, they assured me that they -- they stopped doing 

that practice in time so that way that they would have 

sufficient time.  But who knows?  Maybe that person went on 

vacation.  

In fact, I do know of an individual who expressed her 

frustration and issue, was an Arizona voter who was out of 

state, requested a mail-in ballot, submitted it back in.  And 

what the practice was was to mail it back to the address.  But 

the point of the mail-in ballot is if you're out of town, you 

can be out of town.  But here, the ballot was returned to her 

Arizona address and thus frustrating her ability to exercise 

her franchise. 

Q. And I want to ask about a specific issue like a ballot 

collection.  Did the ban on ballot collection impact what you 

did with respect to the signatures on the ballots? 

A. What I -- 

Q. What you, meaning the Arizona Democratic Party did in --  

A. Sure.  So the -- you know, had the party -- had HB 2023 not 

been in existence, and ballot collection efforts were 

undertaken by the party, no ballot would have been accepted to 

Case 2:16-cv-01065-DLR   Document 385   Filed 10/11/17   Page 16 of 254  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2102 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SPENCER GARRETT SCHARFF - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1219

be returned had it not had a signature.  Because that would not 

have been a valid ballot.  

So we would tell them -- if someone said, "Here's -- 

I'd like you to return this ballot for me," the instructions, 

the training would have certainly have been to look at the 

envelope, make sure there's a signature on it, and if there's 

not, just say, you know, "Ma'am" or "Sir," like, "this ballot 

will not be counted because there's not a signature on it.  So 

I can't accept this unless you, you know, affix your signature 

to this envelope." 

Q. Do you know how many ballots there were in Maricopa County 

that weren't counted in 2016 because they had no signature on 

them? 

A. Unfortunately, that was something that, again, after the 

election, that was extremely frustrating to me.  There were 

more than -- in Maricopa County, more than 2,000 ballots that 

were discarded and not counted because they didn't have a 

signature.  There was 13 -- I remember this number 

specifically -- 1,331 ballots that were not counted because 

there was a signature mismatch.  

And the counties had a practice of -- for signature 

mismatch, they can at least, if they have the signature, they 

would call the voter and say -- if they had a number on -- you 

have the option to put your phone number on the mail-in ballot.  

They would call that voter and say, "Hey, we've got your 
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ballot.  This signature doesn't match.  Can we ask you a few 

verifying questions?"  They would do that up until a certain 

point, but after Election Day they stopped. 

So there was a whole -- a very significant number of 

mail-in ballots that were dropped off on Election Day because 

the county and everyone was encouraging them to drop them off 

if you hadn't returned it by mail.  So those ballots, if they 

didn't have a signature on it -- or they had a signature that 

didn't match, they had no opportunity to be cured.  

From my perspective, that was extremely frustrating 

because you can show up on Election Day without any ID -- 

Arizona has an ID requirement.  You can show up on Election Day 

with no ID, cast a provisional ballot -- it's called a 

conditional provisional ballot.  It's conditioned on you 

showing up within five business days of showing your 

identification to prove who you are.  

That option's afforded to people who cast a regular 

ballot but -- and showed up on Election Day but not to those 

voters who dropped off their early ballot.  I think that it's 

just entirely unfair. 

Q. Because of the ban on ballot collection, did the Arizona 

Democratic Party, on average, have to increase the numbers of 

contacts that it had with voters? 

A. Certainly.  So the practice is -- and I think it's a 

well-known practice, is that you target voters who haven't 
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voted yet.  And so if a voter has already cast their ballot 

through -- by mailing it in, the voter is no longer going to be 

contacted.  And so you're going to significantly increase the 

number of contacts you have if you make it more difficult and 

then put more burdens on the ability to vote early. 

Q. And if the Arizona Democratic Party hadn't been doing a lot 

of the things that you were just describing, the trainings on 

HB 2023, the regular meetings about HB 2023, the additional 

contacts, would those resources and that time have been put to 

other uses on behalf of ADP's efforts? 

A. They would have been, yes. 

Q. Is it your understanding that ADP in the future will 

continue to do training along the lines you've been describing? 

A. Yes.  Unfortunately, all of these issues are going to 

continue to recur no matter how long HB 2023 is in operation, 

no matter how long the out-of-precinct ballot issue is 

unresolved.  

You know, in regards to the out-of-precinct ballot, 

for example, you know, you can train volunteers about this 

regulation all you want.  But when it comes down to it, if you 

are a voter who shows up at the end of the day on Election Day, 

you don't have an option to go to another polling location 

because the polls are closed and you've been in line. 

So, yeah, it's -- requires a great effort to overcome 

these absurd policies. 
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Q. And that's a good transition point, because I want to shift 

to out-of-precinct voting. 

Did you do training -- much as you did with HB 2023, 

did you do similar training with -- about out-of-precinct 

voting rules? 

A. I did, yes.  As part of the comprehensive training that I 

conducted, I would discuss past elections where the margins 

were very small and then show the volunteers and the staff the 

number of out-of-precinct ballots that were thrown out and 

explain to them that, yes, these are Arizona citizens who are 

eligible to vote, who have registered to vote, and actually 

showed up and voted, but their ballot was thrown out completely 

because they showed up to the wrong precinct.  And had, you 

know, those voters been able to vote, we could have a different 

elected official in these various elections that were so close. 

Q. Did you at some point create a polling place lookup tool? 

A. I helped work with folks who were designing that tool, but 

I didn't myself create the tool.  I don't have, unfortunately, 

the computer skills to know how to do that. 

Q. Fair enough.  

Can you explain what happened? 

A. Sure.  So part of the training of helping people cast their 

ballot in regards to this out-of-precinct voting issue is to do 

what we can to help educate voters as where their correct 

precinct is.  
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And in that regard, we tried to make it as easy as 

possible for voters to find their precinct location.  So we had 

a website, Where to Vote AZ, that would direct voters to a 

precinct lookup online tool.  And the goal being to also have 

language on that website that explained to them if they chose 

to vote on Election Day, they needed to go to that precinct. 

Now, the caveat, of course, is that is in counties 

that had precinct-based voting.  There are, of course, counties 

that employ vote center models, in which that directions would 

not be applicable. 

Q. And this was during your time at ADP that this was created? 

A. That's correct. 

Q. And you were doing that in your capacity as an ADP voter 

protection director? 

A. That's correct. 

Q. And did you work with another organization in creating that 

tool? 

A. Yes, staff at the DNC. 

Q. That's the Democratic National Committee, for the record? 

A. It is. 

Q. Why did you create your own lookup rather than relying on 

the ones made available by the Secretary of State or the 

counties? 

A. We would hear reports that -- and see problems with their 

lookup tools.  Oftentimes, for example, there was an issue with 
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some ASU dormitories that weren't being classified as a 

residential address.  And so it was creating some confusion.  

So we created this tool as something that voters could 

trust to know where to vote. 

Q. After the election, did you call several voters who had 

cast out-of-precinct ballots? 

A. I did.  And it's one of the reasons that I stayed on to 

continue to volunteer, because I was both intellectually 

curious and felt it was important to determine what happened, 

you know, during the Election Day, especially, there were a lot 

of reports and I heard -- I talked to a number of voters and 

folks that had issues voting.  And voters who especially 

contacted us who were very concerned that their provisional 

ballot wasn't going to be counted. 

And so I wanted to see whether or not those ballots 

were counted, so I requested specifically from Maricopa County 

the list of provisional ballots that were counted and the ones 

that were not, and they have a coding system as to why certain 

ballots aren't counted.  

And so I looked at that list and compared -- tried to 

find folks that I could find a phone number for.  And just 

called up these voters and said, you know, "Hi, I'm Spencer.  

I'm the voter protection director for the Democratic Party.  

And I see that you cast a provisional ballot that wasn't 

counted.  I'm sorry to inform you that it wasn't counted."  
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And, of course, the voter would usually be very upset 

to hear that.  And then I tried to find out why, why they cast 

that provisional ballot.  Especially voters out of precinct, 

who they weren't counted because they were out of precinct.  

And the story we had heard during Election Day and the story -- 

MS. KARLSON:  Objection, Your Honor.  To the extent 

he's testifying as to what other voters told him, that's 

hearsay.  

MR. KAUL:  I can rephrase the question, Your Honor. 

THE COURT:  Okay.  Sustained. 

BY MR. KAUL:

Q. Based on your conversations, did you reach any opinions as 

to why voters were casting out-of-precinct ballots? 

A. Yes. 

Q. What were those? 

A. Based on my conversations, extensive conversations across 

the board, my opinion is that poll worker training was 

seriously lacking.  I attended, myself, a Maricopa County 

Recorder's Office poll worker training.  

Now, they have a Herculean effort they have to 

undertake because Arizona has made it so complicated, and then 

you have these volunteers who are given a short period of time 

to learn these very complicated rules.  And so I understand 

that it's very difficult to explain to a large volunteer poll 

worker group all these rules.  But it was clear that the poll 
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workers that I attended the training with didn't understand all 

of them, and I subsequently learned that poll workers were very 

confused as to -- especially, for example, what to do with 

someone who recently moved.  

You'll have someone who has a voter ID card that has 

their address on it, so they would go to the precinct that's on 

their voter ID card and they'd say, "I'm here to cast a 

ballot."  

And one of the questions is, "Do you still live at 

this address?"  

And they would answer truthfully:  "No, I moved."  

And they're like, "Well, uh" -- and sometimes they 

would say, well -- they would be confused and say, "Okay.  You 

can still vote here."  And sometimes they would say, "No, you 

got to go vote at this other location."  

And then sometimes when they went to the other 

location, they were told that, no, because they have a voter ID 

card that has their old address on it, they need to vote where 

their old address is. 

And so the voters who cast out-of-precinct ballots 

were told their ballot would count, but it did not. 

Q. Did Maricopa County have a change in policy relating to 

out-of-precinct ballots before this election? 

A. Yes.  They began putting up signs that said, "Your ballot 

won't count if it's cast at" -- to that -- I don't want to -- 

Case 2:16-cv-01065-DLR   Document 385   Filed 10/11/17   Page 24 of 254  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2110 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SPENCER GARRETT SCHARFF - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1227

it's paraphrasing, but to the effect of it was:  Your ballot 

won't count if it's cast at the wrong precinct.  And then they 

also instructed the poll workers to inform them of that.  

And I understand there was a decrease numerically in 

the number of out-of-precinct ballots that were discounted.  My 

belief is that that's simply because in prior elections, they 

wouldn't have been informed, so they would cast their ballot.  

And in this election, they were said, "Your ballots's not going 

to count," and so someone wasn't going to spend the time to 

cast a ballot that wasn't going to be counted.  

And because of a number of reasons.  Like in Maricopa 

County, there was significant problems, for example, with the 

e-poll books during Election Day.  And so you had very long 

lines in the morning, and I think there were a number of voters 

that didn't decide to go to their proper precinct because they 

didn't have the time. 

Q. And I think you said this before, but I just want to make 

sure the record's clear.  You talked a bit about how the 

training for OOP voting was comparable to the training you did 

for HB 2023.  Is it your understanding that the Arizona 

Democratic Party will continue to do that training for 

out-of-precinct voting in future elections? 

A. Most certainly.  I think all the more important, especially 

now that I think there's this -- there's an effort to give 

voters more information, which may have the effect of 
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depressing the number of out-of-precinct -- the number of 

properly cast ballots or number of provisional ballots that are 

cast.  

The other thing I think it's worth pointing out is 

that when the -- in the morning, when the e-poll books 

crashed -- and the e-poll books are how the poll workers look 

up where -- the address of the voter.  So when they crashed and 

they weren't working, the poll workers didn't have any ability 

to look up to see where they should be voting, properly or not.  

Because the backup is to cast a provisional ballot.  

If you don't have the ability to check whether or not 

someone's already voted or not because your system is down, the 

backup is:  Okay, cast a provisional ballot and we'll look it 

up later.  Unfortunately, those voters were completely unable 

to be told that they were at the wrong precinct.  

And this is a widespread problem, and I was in a 

Maricopa County court on the day of election informing a 

Superior Court judge of -- I wasn't informing them but the 

attorneys were informing them of this issue.  And the County 

admitted that they had a widespread e-poll book failure. 

MS. KARLSON:  Objection, Your Honor.  This is all 

hearsay, and that misstates the evidence that was presented at 

the court. 

THE COURT:  Okay.  Like I said, I can't rule on a 

"misstates the evidence" objection, so that's not really a 
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proper objection.  But I will sustain the hearsay objection. 

MR. KAUL:  Your Honor, I assume that's just at the 

very end of his testimony; is that right?  

THE COURT:  Yes. 

BY MR. KAUL:

Q. And just to follow up on the attention directed to 

training, is that -- again, that training that's going to have 

to happen in the future with respect to out-of-precinct voting, 

those are resources that, again, would have been used for other 

purposes that serve ADP's mission; correct? 

A. That's correct. 

MR. KAUL:  I have no further questions.  Thank you. 

THE COURT:  All right.  Cross-examination.

CROSS-EXAMINATION

BY MS. KARLSON:

Q. Good morning, Mr. Scharff.  

A. Good morning. 

Q. My name is Kara Karlson.  I represent the State of Arizona 

in this matter.  

And I know that we met at your deposition, if you 

recall.  

A. Indeed.  It's good to see you again. 

Q. Good to see you again too.  Go Wildcats.  

A. Concur. 

Q. As voter protection director, one of your jobs was to 
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ensure that a qualified voter of any political party was able 

to cast a ballot; correct? 

A. Yes.  As we discussed at my deposition, and something that 

I felt very passionate about was that although I was working 

for the Democratic Party, my goal and the goal of the voter 

protection team and those who I was training was to do 

everything we could to ensure that any Arizona citizen who 

wanted to vote could vote.  And in my view, the best way to do 

that is to equip those voters with the information and the 

knowledge they need in order to exercise their franchise. 

Q. And part of your job was to be sure that the ballot the 

voter cast was counted; right?  That's kind of what you just 

said; is that correct?  

A. I apologize.  I --  

Q. That part of your job was to be sure that the ballot that 

the voter cast was actually counted in the election; correct? 

A. To make sure that -- as I was speaking to you before, if 

they -- you cast a mail-in ballot, for example, that if they 

didn't have a signature on it, they wouldn't -- it wouldn't be 

counted. 

Q. So part of your job was to ensure that ballots that were 

cast were counted; correct? 

A. Yes.  To ensure that -- yes.  Yes. 

Q. And I apologize.  I'm not meaning to try to, you know, cut 

you off, but we have a lot of witnesses to get through today so 
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we want to make sure that this is done expeditiously.  So when 

I ask you a yes-or-no question, if we can just try to clearly 

communicate, that would be good.  

Did the ADP collect ballots in the 2016 election? 

A. Which 2016 election?  

Q. The general election.  

A. No.  The ADP, in a systematic effort, did not do it in 

enough -- as -- yes.  I apologize. 

Q. And it's fair that when I say "ADP," you realize that I'm 

talking about the Arizona Democratic Party? 

A. That's correct.  

And, again, I know you are asking yes-or-no questions, 

but as you know, I want to be very clear that I'm testifying 

truthfully, that there was a short window of time when the 

statute was stayed -- 

Q. Correct.  

A. -- in which there were some ballots that were collected. 

Q. And you're -- we're thinking on the same route. 

The ADP had no -- didn't track the number of ballots 

that were collected during that period in 2016, when HB 2023 

was stayed; correct? 

A. That's correct. 

Q. Did the ADP collect ballots before 2016 in prior elections? 

A. I didn't work for ADP then.  But my understanding is that 

they did. 
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Q. Did they keep records of how many ballots they collected in 

prior elections? 

A. That's beyond my knowledge.  I don't know. 

Q. The ADP did not keep records of the race of voters who 

sought to have their ballots collected; is that correct?  

A. Which voters are we talking about?  

Q. Of any voter who sought to have their ballot collected.  

A. That's correct. 

Q. And the ADP did not maintain -- excuse me.  

The ADP did keep records of voter contacts; right? 

A. Of voters that we contacted in what capacity?  

Q. In any capacity.  

So let me break it down.  Did you -- did the ADP keep 

records of voters who were contacted during door-to-door 

canvassing? 

A. Yes. 

Q. Did the ADP keep records of voters who were contacted via 

phone call? 

A. Yes. 

Q. Does that include both when the party reached out to them 

and when they reached out to the party? 

A. To the extent that we could, we tried.  I don't know if all 

of those contacts, especially the contacts when voters 

contacted us, were recorded. 

Q. And as voter protection director, questions about how to 
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vote would come to you or your staff at ADP; correct? 

A. That was the goal. 

Q. And that includes complaints about voting difficulties? 

A. Yes. 

Q. And that also includes requests for help to vote; is that 

right? 

A. If they needed assistance, yes. 

Q. But the ADP has no records of any calls made to request 

ballot collection in 2016; is that right? 

A. To the extent that the -- I don't know if that is correct 

or not.  I don't know.  They -- I'm not familiar with every 

record that we have or that they have. 

Q. Okay.  But that would be part of your purview -- 

A. There wasn't a -- 

Q. -- as voter protection director? 

A. There wasn't an effort to expressly record and like 

categorize someone as somebody who requested us to pick up 

their ballot or accept their ballot.  Because, for example, 

that oftentimes -- that, again, speaks to the training that I 

was having to deal with, that people would come to, for 

example, a field office in Tucson and say, "Here's my ballot.  

I'm going to drop it off to you and have you return it."  

And then we would say, "No, ma'am," or "No, sir.  

Unfortunately, we can't do that."  

And then that person hopefully would go turn their 
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ballot in.  So we didn't -- there was a lot of those contacts 

that wouldn't have been recorded because I don't know who that 

person was who came in the door. 

Q. And you testified that you were hired in, I believe, August 

of 2016; is that correct?  

A. That's correct. 

Q. And were you aware of the lawsuit at the time you were 

hired, this lawsuit? 

A. I was. 

Q. Were you aware of the claims in this lawsuit? 

A. I was. 

Q. Had you read -- not to put you on the hot seat, but were 

you -- had you read Judge Rayes's orders on the preliminary 

injunctions that were issued in September and October in this 

lawsuit?  

A. I did.  I don't remember when I read them but I did read 

them. 

Q. Were you aware that one of the issues that the Court was 

concerned about was whether there were records on or 

statistical data on who could not return a ballot due to 2023? 

A. I was. 

Q. And in the more general category of calls from voters who 

were having difficulty voting, the ADP did not keep records on 

the race of those voters; correct? 

A. Not to my knowledge.  No. 
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Q. And the ADP trained its volunteers before 2023; correct?  

Did you have general volunteer training that volunteers had to 

go through prior to 2023? 

A. Not as it pertains to 2023, of course. 

Q. Correct.  

You didn't see any ballot collection policies while 

working at the ADP, did you? 

A. What do you mean by "see them"?  Like, there was a period 

in time during the stay which I was thinking -- we thought they 

were going to be able to collect ballots.  And, of course, I 

was -- the reason why there was a delay in a systematic 

Democratic effort to collect ballots is because I wanted to 

ensure that before those ballots were collected that they would 

be handled properly.  And so I undertook efforts to develop a 

practice and policy which would, of course, have included 

making the records to which this Court and you seemed to want 

us to have kept. 

Q. And while you were trying to develop those policies, you 

didn't see ballot collection policies from prior years, did 

you? 

A. I didn't see those, no.  And I think -- unfortunately, that 

goes to the -- you know, parties have a lot of turnover and 

there could well have been those policies, but they're in some 

file cabinet somewhere that I wasn't aware of. 

Q. Understandable. 
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You didn't receive any training on ballot security 

measures while you were working at the ADP; correct? 

A. I don't know what you mean by "ballot security measures." 

Q. Any measures to ensure that ballots would get from the 

voter if they -- if a voter provided a ballot to an ADP agent 

to the county recorder.  

A. So the question is?  I apologize. 

Q. The question is:  Did you ever receive any training 

regarding a process to ensure that votes that were entrusted to 

anyone affiliated with the ADP would make it from the hands of 

that voter to the county recorder's office? 

A. Those were the procedures and policies that I was crafting 

during that short window of time. 

Q. The ADP didn't conduct background checks on volunteers; 

correct? 

A. I don't know. 

Q. You testified that there were different opinions as to the 

last day that a voter could return a ballot in the mail and 

ensure that it would get to the county on time.  Is that right? 

A. Significant confusion as to when the last day to mail a 

mail-in ballot would be. 

Q. But Maricopa County elections officials were not telling 

people they just had to make sure that their ballot was 

postmarked by Election Day; right? 

A. Not that I'm aware of. 
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Q. And were you aware that Maricopa County was telling voters 

that they should get their ballot in the mail approximately a 

week prior to Election Day? 

A. I don't remember exactly what they were -- what date they 

were giving them.  But they were certainly telling them to get 

it in well ahead of the Election Day. 

Q. And the Secretary of State was not telling people they just 

had to make sure their ballot was postmarked by Election Day; 

is that correct?  

A. My understanding is the Secretary of State deferred to the 

Maricopa County Recorder's Office as to what the date to turn 

it in on was. 

Q. In fact, official communications from elections officials 

all said they had to be received by Election Day; is that 

correct?  That you're aware of?  

A. Oh, yeah.  I have no -- yes.  I didn't hear anyone saying 

that a ballot received after the Election Day would be counted.  

That's correct. 

Q. And if a person goes to drop a mail-in ballot off at a 

polling place, they don't have to wait in line; right? 

A. That is the practice, that they can go and drop it off.  

Unfortunately, due to that practice, what happens is that poll 

workers aren't afforded the opportunity to review the envelope 

and to ensure that there's a signature there.  

And I think that's where we had thousands of ballots 
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being discarded because there wasn't a signature.  So people 

would drop them off, even though there was that opportunity 

right there to say, "Make sure you have a signature on it," 

since they skipped the line and just dropped them off, there 

wasn't that opportunity for those voters. 

Q. But there is a line on the ballot that shows a voter where 

they should sign the envelope; correct? 

A. It's not on the ballot; it's on the envelope.  But yes. 

Q. And there's a big X next to the line; is that correct?  

A. I believe it's an X, but I'm not sure -- I don't know how 

big an X it was, in my memory. 

Q. And your -- a voter would not be prohibited from going to 

the poll worker and asking questions if they were unsure about 

whether their ballot was completed correctly or not? 

A. I mean, only if there wasn't chaos in the polling location, 

which unfortunately, there was due to especially the e-poll 

book failures.  So there's only so much time and ability that 

poll workers had to answer questions. 

Q. And the chaos, I appreciate, is your opinion.  However, 

there is nothing prohibiting a voter from walking up to any of 

the poll workers and asking them questions about their ballot; 

correct? 

A. Actually, I don't know if that is correct because there 

are -- there's a -- now I've lost the memory of the name of 

the -- I think it's the marshal of the poll workers, and 
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they're kind of charged with making sure there's order in the 

location.  And some marshals don't let voters -- they're not 

supposed to be able to mill around and walk around.  They have 

to go to -- either you're in line or you are casting a ballot 

or you're dropping your ballot off.  So I'm not sure if there 

was always the opportunity to do so. 

Q. Did any poll worker or did any person ever complain to you 

about not being able to ask a poll worker to review their 

ballot? 

A. The complaint that I think I received is that there were 

people who weren't permitted to vote during the time of the 

e-poll book failure.  The poll workers just stopped voting.  

They weren't even issuing provisional ballots, so they had 

complaints about that. 

Q. The e-poll book failure, and we'll get to that, has nothing 

to do with a person's ability to cast an early ballot; yes? 

A. That's -- to cast an early ballot?  

Q. That they bring into the polling place on Election Day.  

A. It would only cause a problem if the voter had the ballot 

but not the envelope.  If they needed an envelope, it may cause 

them a problem because you can get an envelope from a poll 

worker at the precinct. 

Q. You testified you're a practicing lawyer in Arizona; 

correct? 

A. I am. 
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Q. In your role as voter protection director, you were 

familiar with the provisions of HB 2023; right? 

A. Yes. 

Q. And you're aware that there are a number of broad 

categories of people who could deliver ballots; correct? 

A. I'm aware that there are exceptions, yes. 

Q. And one of those categories are -- 

MS. KARLSON:  And actually, if you can bring up 

Exhibit 389.  This has already been admitted into evidence.  

And if you can highlight I, which is on the first 

page, goes over to the second.

BY MS. KARLSON:

Q. And if you look at Subsection 2(c), it defines family 

member as "a person who is related to the voter by blood, 

marriage, adoption, or legal guardianship"; is that correct?  

A. That's what the statute says, yes. 

Q. And that category is not limited to close family relatives; 

right? 

A. What is your definition of close family relative?  

Q. Under the rules of evidence, I'm not allowed to answer 

questions from the witness.  

A. I'm not sure I'm allowed to opine about what the law says 

or means either.  

Q. You're not allowed to give your interpretation of what the 

law was when you were providing advice to ADP staff and voters 
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about how to work with this law? 

A. I didn't know that you had asked my opinion.  I thought you 

were just asking what the statute provided. 

Q. Well, I suppose on the face of the statute, that family 

member is not limited to any particular closeness in relation.  

Right? 

A. Well, it's limited to the enumerated closeness.  Blood, 

marriage, adoption, or legal guardianship. 

Q. And you testified that you put a sign up on the door of the 

field office in the ADP headquarters; correct? 

A. I didn't personally put it up, but I instructed staff to do 

so. 

MS. KARLSON:  Can you pull up Exhibit 315?  

Your Honor, may I use the easel?  

THE COURT:  Yes.

BY MS. KARLSON:

Q. And, Mr. Scharff, I'm not sure if it's easier for you to 

read it on the screen or on the easel, but is this a copy of 

the sign that you put up?  Or ordered to be put up? 

A. Yes.  It's one of them. 

Q. Okay.  This sign has already been admitted into evidence.  

Was this a sign that was displayed at Arizona 

Democratic Party headquarters and field offices? 

A. For a certain period of time, yes. 

Q. Now, you testified that your -- one of your roles as voter 
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protection director was to ensure that voters had accurate 

information; correct? 

A. That's correct. 

Q. But unlike 16-1005(I), this sign states that only an 

immediate family member may deliver ballots.  Is that correct?  

A. That's what the sign said, yes. 

Q. So this sign described exceptions to HB 2023 that are 

actually more restrictive than the law as it was written.  Is 

that right?  

A. We -- I discussed this topic during my deposition, and as I 

stated at my deposition, I don't think this sign is perfect.  

What I do think, though, is that my job was to communicate 

succinctly to voters who didn't necessarily have the time to 

look at all the footnotes I wanted to put in a sign.  And so my 

goal was to do -- to the best of my ability, to communicate to 

them what the parameters of their ability to turn in a ballot 

were.  

And so I think this sign effectively communicates what 

the statute is trying to say, which is blood, marriage, legal 

guardianship, all close family members. 

Q. And is -- "immediate relative" is two words; correct?  

A. Yes. 

Q. And "family member" is also two words; correct? 

A. Yes. 

Q. And do you believe that "immediate relative" implies a 
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level of closeness in relation that "family member" might not? 

A. I think this sign communicates the exception.  And as I 

have said and willing to certainly admit, it is not perfect.  

But the problem is, when you create -- when the State 

creates these complicated procedures, when a citizen has to 

think to look to know, before they're committing a felony, 

"what level of relationship this individual is to me so I can 

give them my ballot to turn in," I think that's where the 

problem lies.  And that's where the burden -- where it becomes 

burdensome. 

Q. And if someone -- you testified earlier that one of the 

issues that you had was that you weren't -- volunteers were no 

longer able to review the early ballot and flag if someone 

hadn't signed it.  Correct? 

A. That's correct.  If -- 

Q. And -- 

A. Volunteers who would have collected ballots, yes.

Q. And there was nothing to prevent a volunteer, however, from 

looking at someone's ballot and saying, "This ballot has not 

been signed"; right? 

A. If the voter had asked, no. 

Q. Early voting in Arizona has increased dramatically over the 

last 10 years; correct? 

A. I don't know the exact numbers of early voting, but my 

understanding is there has been an increase in early voting.  
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Q. And that increase has included an increase in Hispanic 

early voting; is that right? 

A. I don't know the demographic increases.

MS. KARLSON:  Can you pull up Mr. Scharff's deposition 

at 85, 20-23.  Page 86.

Thank you.

BY MS. KARLSON:

Q. So earlier in the deposition, we had been referring to a 

newspaper article from the Arizona Republic.  

Do you recall that? 

A. The -- recall the discussion or the article?  

Q. The discussion.  

A. My testimony was that I had never seen that article before. 

Q. Correct.  But do you recall the discussion about the 

Arizona Republic article? 

A. Yes. 

Q. Okay.  And I had asked you at your deposition if -- I 

should say, the article demonstrated an increase in Hispanic 

early voting.  

Do you recall that being what the article said, 

whether or not you know that was true? 

A. If you want to show me the article, I'm happy to review it 

again, but I don't remember exactly what that article spoke to.  

We also discussed multiple Arizona Republic articles, so I 

don't want to confuse the two. 
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Q. Did you receive a report from any voter who had signed up 

for PEVL about -- and when I say "PEVL," I mean Permanent Early 

Voter List -- about difficulties turning in their ballot? 

A. Did I receive any notifications of people who were on the 

PEVL who had difficulties turning in their ballot?  

Q. Correct.  

A. Yes.  

MS. KARLSON:  Can you pull up page 99 of Mr. Scharff's 

deposition.  

Can you highlight lines 8 through 11.  

MR. KAUL:  Your Honor, I object to this.  There's 

further context provided in the following lines. 

MS. KARLSON:  We can highlight those other lines as 

well, Your Honor.  

Pull up the rest.

BY MS. KARLSON:

Q. I believe that this deposition transcript indicates that 

you did not recall anyone who indicated they had problems 

returning their ballots; is that correct?  

A. No.  That is not correct.  If you look at line 15, I 

believe it -- I clarified that. 

Q. Well, your clarification was that allegedly these voters 

were not getting their ballots, if you look at line 20; is that 

correct?  

A. I think it would be extremely difficult to return a ballot 
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you haven't received. 

Q. But it wasn't -- it wouldn't be caused by HB 2023, the 

difficulty returning their ballot; correct? 

A. That wasn't the question that was posed to me. 

Q. You testified -- you were a 30(b)(6) deponent at your 

deposition; correct? 

A. A limited 30(b)(6) deponent. 

Q. And you went through a number of -- during your deposition, 

we went through a number of topic areas and flushed out what 

you were and were not prepared to testify to; is that correct?  

A. That's correct. 

Q. Okay.  And one of those topic areas that you said you were 

prepared to testify to was differences in early voting for 

Democratic voters between 2016 and previous elections in 

Arizona, including anecdotal or statistical evidence about 

differences in the number of minority voters who used mail-in 

ballots; was that correct? 

A. That's correct. 

Q. And that also included complaints from party members about 

the early voting process compared to other years; correct? 

A. Yes.  My -- the consent I gave to be a 30(b)(6) as someone 

who's no longer with the party was that I would testify to what 

was in my knowledge which was related to the November -- the 

August primary and the November 2016 election. 

Q. But the language that we had asked you to -- the language 
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in the 30(b)(6) notice had specifically stated election 

demographic information from 2016 compared to other years.  You 

had testified at the time that you were able to testify to 

that; correct? 

A. So I guess I got confused because there was a number of 

different 30(b)(6) topics.  I wanted to make sure that I'm 

clear as to what I did and did not consent to.

MS. KARLSON:  Can you pull up pages 50 and 51.

BY MS. KARLSON:

Q. I'm looking specifically beginning at line 11:  

Topic 4:  Any differences in early voting for 

Democratic voters between 2016 and previous elections in 

Arizona, including any anecdotal or statistical evidence about 

party members who did not have a -- or who do not have a 

qualified person who could return an early ballot under 

HB 2023.  Differences in the number of minority voters who used 

mail-in ballots from 2016 compared to other years.  Complaints 

from party members about the early voting process compared to 

other years.  Did I read that correctly?  

Answer:  Yes. 

I go on to ask:  Are you prepared to testify to this 

in your 30(b)(6) capacity as it regards to the general election 

in 2016?  

Answer:  Yes.  

But you did not know the percentage of Democrats who 
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voted early at that deposition; right?  

A. Just to be clear, at some other point in this deposition, 

there was an overarching consent as it relates to all the 

topics I spoke to.  And it was limited to the 2016 election. 

Q. Yes.  But you testified that you were aware of the trend of 

2016 in comparison to prior elections.  

A. Certain trends. 

Q. Okay.  And -- 

A. I'm trying to be as careful as you want me to be, I think. 

Q. I know.  

Yet you did not know the percentage of Democrats who 

voted early in 2016; right? 

A. That's correct.  I do not know that. 

Q. Nor did you know the percentage of racial minorities who 

voted early; correct? 

A. That's correct.  I don't know. 

Q. Do you know that today? 

A. No. 

Q. You testified about a person named Cara who you knew had a 

ballot collected; is that right? 

A. An individual whose ballot I collected. 

Q. Correct.  Can you state an answer for the record, please.  

A. There was an individual whose ballot I collected.  Her name 

was Cara. 

Q. With a C?  
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A. I believe so. 

Q. And -- 

A. I didn't collect your ballot, as far as I remember. 

Q. No.  

And you cast a ballot after -- or to your knowledge, 

she was able to cast a ballot after -- cast that ballot after 

you returned it to her; correct? 

A. That's my assumption, yes. 

Q. And to your recollection, you returned it to her 

sufficiently ahead of the election for her to do so? 

A. Yes. 

Q. You realized that you had a duty as a 30(b)(6) witness to 

be adequately prepared to answer properly noticed questions; 

correct? 

A. I am -- was a limited consent 30(b)(6) witness. 

Q. But you realized that within the scope of those topics on 

which you were being called, you had a duty to be prepared to 

answer those questions on behalf of the organization; correct? 

MR. KAUL:  Your Honor, I'm going to object to this 

line.  I'm not sure what the relevance is of this at this 

point.  

MS. KARLSON:  I'm sorry, Your Honor.  I didn't 

understand the objection. 

THE COURT:  Relevance.  How is this relevant?  

MS. KARLSON:  The relevance is that there are a -- 
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this Court has specifically asked for documentary evidence 

about the ballot collection and what happened comparing 2016 to 

other years.  And to the extent their experts have been 

testifying that 2023 caused a decrease in early voting, the 

party actually does not know that information.  

THE COURT:  Okay.  Overruled.  

Go ahead.

BY MS. KARLSON:

Q. The ADP did not collect ballots in 2016.  I think you've 

already testified to that.  Is that right? 

A. The Democratic Party did not collect ballots in a systemic 

manner, which they would have done but for the existence of 

2023. 

Q. And just so we're all clear, that includes the primary and 

the general election of 2016? 

A. The August primary?  Yes. 

Q. And, in fact, it would have been illegal to collect ballots 

from anyone who was not related to you, living with you, or 

under your care.  Is that correct?  

A. I do not think that's correct.  But that's my view.  I do 

not -- I think it would be perfectly legal. 

Q. Okay.  Do you know who Carmen Arias is? 

A. That name doesn't -- Carmen?  

Q. Arias.  

A. It doesn't ring a bell. 
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Q. Are you aware that she testified yesterday that she voted 

her early ballot by dropping it off at the Democratic Party 

offices? 

MR. KAUL:  Objection, Your Honor.  There's a rule 

against witnesses, so I mean, clearly he doesn't know. 

MS. KARLSON:  May I respond?  

THE COURT:  Yeah.  Go ahead. 

MS. KARLSON:  My understanding of the rule to exclude 

witnesses is to ensure that -- 

THE COURT:  Hang on a second.  Overruled.  

You can go ahead.

BY MS. KARLSON:

Q. So are you aware that she testified she voted her early 

ballot by dropping it off at the Democratic Party offices? 

A. I'm not aware.  But -- 

Q. Did the ADP have any field offices on Native American 

reservations, to your knowledge? 

A. I don't remember exactly where the field offices were, so I 

don't want to speak to that. 

Q. And you were aware that -- were you aware that, overall, 

the number of out-of-precinct ballots cast in Maricopa County 

was decreasing? 

A. That -- from what -- from when to when?  

Q. From 2008 to 2016.  

A. The difference in the November 2016 elections, yes, there 
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was fewer out-of-precinct ballots that were thrown out. 

Q. Do you know if that was also true statewide? 

A. I don't know.  But it's -- I would think it's possible, 

especially since there are some counties that adopted a new 

method by which it would get rid of the problem because they 

had vote center models.  So there would be no out-of-precincts 

if you had a vote center. 

Q. As voter protection director, you had referred people to 

polling place locators available on government websites; 

correct? 

A. I referred them to both the government and ours. 

Q. And you testified that you created or -- not the actual 

coding, but at least helped create the Democratic Party's 

polling place locator; right? 

A. Yes.  I was tasked with, like, you know, running a lot of 

testing to make sure that it was providing the accurate 

information. 

Q. And where did you get the information on the -- on which 

polling place went with which voter? 

A. My understanding is that they came from voter -- the voter 

files. 

Q. And where did the voter files come from? 

A. The voter files are created by the county recorder's 

office, I believe, of the various counties. 

Q. You had testified earlier that -- 
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A. Actually, I want to make sure I'm being accurate.  I think 

Maricopa and Pima Counties make their -- but I think it's 

possible the Arizona Secretary of State's Office is in charge 

with the other 13 counties.  But you would know better than I 

would.  

Q. You had testified that poll books crashed in 

Maricopa County on Election Day in 2016; is that correct?  

A. The November election, yes. 

Q. Did the ADP file a lawsuit? 

A. We sought to have the -- we filed an action to have the 

polls stay open longer due to the fact that there were 

locations where the polls were not open for the statutory 

required period.  Because during the outage, rather than use 

the backup provisional ballots, the poll workers, for what 

reasons I don't know, said, "We got to wait until the poll 

books go back up online."  So there weren't voting taking place 

for periods of time. 

Q. Were you actually at the polling locations where that 

occurred? 

A. I was not. 

Q. And -- but you were at court when the action was heard that 

night; is that correct?  

A. I was.  I was in Judge Warner's courtroom. 

Q. Did Judge Warner grant that -- the party's request? 

A. Unfortunately, he did not. 
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Q. And you testified that you knew this litigation began or 

that you were aware of this litigation prior to the 

November 2016 general election; is that correct?  

A. That's correct. 

Q. And you've been licensed to practice law in Arizona for 

nearly six years; is that correct?  

A. I became a member of the Arizona Bar in 2011. 

Q. And you were a high-level employee of the ADP as its voter 

protection director; is that correct?  

A. I like to think I was a high-level employee, so thank you.  

I'll take that. 

Q. I think we'll agree on that.  

And you had a number of employees and volunteers who 

reported to you; correct? 

A. That's incorrect.  I had all -- the -- anyone that worked 

or in the -- in the voter protection operation, they were all 

volunteers.  So no paid staff reported to me. 

Q. But Joel Edman reported to you; is that right? 

A. Yes.  He was a volunteer deputy voter protection director. 

Q. And who were your other deputy voter protection directors? 

A. The other volunteer deputy voter protection directors were 

Anna Chase, Ameritha Nellan -- I'm going to blank on her last 

name.  First name is Easha -- Anand.  Easha Anand. 

Q. And was Steve Micetic also a voter protection -- 

A. Steve Micetic?  Steve hopped on to our team maybe a week 
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before the election.  He was -- the one thing you can give to 

volunteers is nice titles.  That's all I really had to give 

them.  And so I gave Steve the title of Election Day 

Coordinator for the voter protection team.  And he was very 

good at it.  We went to high school together. 

Q. And who was your GOTV director? 

A. Say again. 

Q. Who was the GOTV director, the Get Out the Vote director? 

A. Tom Reade. 

Q. And you asked Tom Reade to copy you on voter-facing 

correspondence; is that correct?  

A. I asked Tom and all staffers to copy me or at least run by 

me any information that would eventually be disseminated to 

voters. 

Q. Were you aware that the email accounts of Anna Chase, Steve 

Micetic, Ameritha Nellan, and Tom Reade were all deleted after 

this lawsuit? 

A. I have become aware of that, yes. 

Q. And they were deleted during the pendency of this case; is 

that correct?  

A. That is my understanding.  That -- I don't have direct 

knowledge of that. 

Q. Who would have direct knowledge? 

A. I don't know. 

Q. You were not personally made aware of any efforts to 
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retrieve those emails? 

A. No. 

Q. Were you informed of a litigation hold related to this 

matter while you worked at ADP? 

A. No. 

Q. So you had no understanding that emails were to be 

preserved during the pendency of this case? 

A. I wasn't informed of the litigation hold. 

Q. The week before the election, is it possible that Mr. Reade 

would not have included you on some of the relevant email 

communications between him and others? 

A. I don't -- as I testified in deposition, I don't know what 

emails I wasn't cc'd on. 

Q. And for the deleted email accounts, if those communications 

only included the five persons we've been talking about, there 

would be no record of the communications for that week before 

the November 2016 general election? 

A. So I'm confused by your question.  

Q. There is no other way to recover the email accounts, since 

they've been deleted; is that correct?  

A. I don't know the answer to that. 

Q. Do you know who would know the answer to that? 

A. Google.  They were Gmail accounts. 

Q. And there was no suspension of the on -- of the -- is the 

deletion of email accounts a normal campaign closeout procedure 

Case 2:16-cv-01065-DLR   Document 385   Filed 10/11/17   Page 54 of 254  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2140 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SPENCER GARRETT SCHARFF - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1257

for the ADP? 

A. This was my first time working for the party.  I don't know 

what their practice was. 

Q. But to your knowledge, there was no policy to prevent the 

deletion of those email accounts after Election Day had taken 

place? 

A. All I know is, after Election Day would be that the 

resources become extremely finite, and then I think they just 

try to close up all the offices and everything.  Like, I'm 

aware of closing up offices and returning rented materials 

because no one was going to pay those bills anymore because the 

election was over. 

Q. I believe you had testified, and I'm paraphrasing here, 

that you trusted these deputy voter protection directors; 

correct? 

A. Yes. 

Q. And that in the -- 

A. Very much so. 

Q. And that in the weeks prior to the election, things got 

very hectic; is that correct?  

A. Yes.  They increasingly became more hectic and there was 

greater demands. 

Q. And so I'm not assigning any blame here, but you might 

not -- or that there was any wrongdoing, but you might not have 

been included on all of the emails that your voter protection 
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deputies had sent.  

A. There were certainly emails that they sent that I wasn't 

included on.  Now, the goal and the hope was that although I 

trust them, that they would include me on any communications 

they had that related to kind of unique questions, typical 

questions, especially at the end, as relates to voter 

procedures, et cetera so we could hash them out. 

Q. Do you know who closed out the email accounts? 

A. Again, I have no knowledge of that.  Only what I've 

subsequently learned.  

Q. And do you know what happened to your email account when 

you left the ADP? 

A. To my email account when I left ADP?  

Q. After -- 

A. My understanding is that I also learned that they did 

preserve my email account, and my understanding is that, 

thankfully, that's due to the fact that I continued to 

volunteer post-election.  Because I wanted to have access to 

the email because I was emailing with the county recorder's 

offices following the election. 

Q. And do you know who Sam Almy is? 

A. I do. 

Q. Who is he? 

A. He is -- and I believe he still is -- the Arizona 

Democratic Party's data director. 
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Q. Do you know that he is unavailable right now because he is 

hiking the Appalachian Trail? 

A. I have been informed that Mr. Almy is not available due to 

his lengthy hike. 

Q. Do you recall during your deposition being asked about what 

we referred to as Exhibit O? 

A. No.  I don't.  I mean, it -- if you were to show me the 

deposition transcript I might, but I don't know what Exhibit O 

is. 

MS. KARLSON:  Can you bring up Exhibit -- I should --

BY MS. KARLSON:

Q. If you were shown the exhibit that we discussed at your 

deposition, do you think that that would refresh your 

recollection? 

A. Of the discussion at the deposition?  There was some 

topics -- some exhibits that I hadn't seen before, so... 

Q. Correct.  

So do you think it would refresh your recollection if 

I showed you the exhibit?  

A. I do. 

MS. KARLSON:  Can you pull up Exhibit 415.  

BY MS. KARLSON:

Q. You testified at your deposition that ADP maintained 

records about voters; correct? 

A. That's correct.  I believe I did so here as well. 
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Q. Yes.  And -- 

MS. KARLSON:  And can you pull up the very top line.  

BY MS. KARLSON:

Q. Just so you can read it.  

This document purports to break out by party number of 

registered voters and turnout percentages and who voted early 

and have that information by party as well; is that correct?  

A. It's correct that that's what it seems to -- 

Q. And is this -- 

A. -- indicate. 

Q. -- the information that -- is this some of the types of 

information that the party normally maintained on voters? 

A. Of the registered voters, the number who voted, this seems 

in line with that, yes. 

Q. Okay.  

MS. KARLSON:  And can you pull up the top line of the 

next table.  

BY MS. KARLSON:

Q. And this table purports to track similar information by 

ethnicity.  Is that in line with information that the party 

maintained? 

A. That's an area where I'm -- I wouldn't feel comfortable 

answering because I don't have direct knowledge.  Plus I don't 

remember.  

Q. When you say you don't have -- 
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A. I don't remember.  Yes.  Maybe I did, but I don't remember.  

But it's possible. 

Q. And do you know -- this information was, in fact -- this 

exhibit was, in fact, provided by the ADP to defendants; 

correct? 

A. That was what was represented to me at the deposition.

MS. KARLSON:  Your Honor, we move to admit Exhibit 415 

into evidence.  

MR. KAUL:  Your Honor, we object.  This document -- 

this has been -- relates to the subject matter of some of the 

motions in limine in the case, but this is a document that 

shows data that includes proprietary modeling in terms of what 

generated the results.  And so this is -- it's essentially an 

expert opinion evidence.  It's not raw data.  And so there's -- 

we think it's an improper expert exhibit.  

THE COURT:  So what's your objection?  

MR. KAUL:  That this is improper expert opinion 

evidence.  

THE COURT:  Improper expert evidence?  

MR. KAUL:  It's Rule 702 material that wasn't -- 

doesn't have a sponsoring expert.  

THE COURT:  So your objection is Rule 702?  

MR. KAUL:  Yes.  

THE COURT:  So you're saying this is an expert 

opinion?  Is that what you're -- 
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MR. KAUL:  That's right.  It includes -- it's not an 

appropriate subject for lay witness testimony or lay evidence.  

It's the product of proprietary modeling.  It's the same sort 

of thing that Dr. Rodden did and that Dr. Thornton is objecting 

to.  

THE COURT:  Okay.  So you're saying -- I'm trying to 

understand your objection.  You're saying that this document 

contains modeling that results in these tables that break down 

voters in a particular way?  

MR. KAUL:  Exactly.  So, for example, there's data 

about voters by race.  

THE COURT:  Yeah. 

MR. KAUL:  That's the result of the proprietary 

modeling.  There's no raw data that's -- it's not like a county 

record that shows which race the voters are. 

THE COURT:  Okay. 

MR. KAUL:  So the only way it would even make sense to 

understand what these categories mean is if we had extensive 

testimony about why someone was classified as Asian, for 

example, versus African-American, and that's expert witness 

testimony. 

THE COURT:  It sounds like your objection is 

relevance. 

MR. KAUL:  It's both, I guess. 

THE COURT:  Without the explanation of an expert, no 
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one can understand this is what you're saying?  

MR. KAUL:  That, and it's -- it's expert evidence.  It 

would be like if we tried to put in a report that some expert 

had prepared but the expert wasn't here. 

THE COURT:  That sounds like hearsay.  I'm trying to 

understand your objection. 

MR. KAUL:  We're not raising a hearsay objection.  

We're just raising the -- because it's a --  

THE COURT:  What's your response to that?  

MS. KARLSON:  My response, Your Honor, is that this is 

information that he testified that the party used and relied 

on.  We're not trying to admit it for the -- for any expert 

opinion, but this is what the party actually thought was going 

on with its voters at the time.  

MR. KAUL:  Your Honor, that's not -- I'm sorry. 

THE COURT:  I'm trying to understand.  How is that 

relevant?  

MS. KARLSON:  It's relevant because it demonstrates 

the voter turnout and the voter outreach that the party was 

operating under when it was doing its outreach and targeting 

efforts. 

THE COURT:  And how is that relevant?  

MS. KARLSON:  That's relevant to the extent that it 

shows that the party believes that increasing numbers of 

Hispanics, Hispanic people, voted early and that's what, you 
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know, this case is about, is about Hispanic turnout, minority 

turnout.  And whether or not what the party knew -- 

THE COURT:  Is this the only evidence of the party's 

understanding that there was an increasing voter turnout by 

Hispanics in early voting?  

MS. KARLSON:  This is the evidence that shows that the 

party did have information on race and the race of early voters 

and the race of voters in general.  

THE COURT:  And what does that have -- I mean, how is 

that relevant, though?  That's what I'm trying to understand. 

MS. KARLSON:  Because to the extent their expert has 

testified that there was a decrease in minority voter turnout, 

if that directly conflicts with their own internal information, 

that's important for this lawsuit.  

THE COURT:  Okay.  

MS. KARLSON:  And it's essentially the same thing that 

their experts have discussed at length in this case.  And, you 

know, that information is obviously relevant, and so we believe 

that for the same reason, this information is relevant.  

THE COURT:  What's your response to that?  

MR. KAUL:  First of all, Your Honor, the expert's 

testimony was about Hispanic's share of turnout, which is 

different from what this relates to, so it's a different issue.

Secondly, this doesn't have any indication about the 

direction of turnout.  This is just 2016 data.  
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Third -- 

THE COURT:  I haven't seen it, so I don't know what it 

says.  So let me -- does someone have a copy of it I can take a 

look at?  

MR. KAUL:  And, Your Honor, while that's being brought 

up, I was going to say, third, it's not correct that this is a 

document that ADP relied on.  This was generated during a 

deposition in this case after the election.  

THE COURT:  This was generated during a deposition?  

MR. KAUL:  Yes. 

THE COURT:  So it was prepared specifically for a 

deposition and wasn't part of something the Democratic Party 

was using in the processing of the -- during the election?  

MR. KAUL:  It was a document prepared from data that 

the party had.  But this particular document was prepared in 

the deposition.  

THE COURT:  So the Democratic Party had the data 

contained in this document; it just hasn't been prepared in a 

document like this before?  Is that what you're saying?  

MR. KAUL:  Correct. 

THE COURT:  Okay.  If we were to -- I'm going to find 

it's relevant.  I'm going to admit it but keep it under seal 

since it does involve proprietary methods that could be 

probably reverse-engineered.  I think we talked about that last 

time.  
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So this is admitted, but it will be admitted under 

seal. 

(Exhibit No. 415 admitted into evidence.)

BY MS. KARLSON:

Q. And you were -- you had not seen this document prior to 

your deposition; correct? 

A. That's correct.  To the best of my recollection. 

Q. Even though this document contains demographic information? 

A. I'm confused by your question. 

Q. You had not seen this document even though -- well, let's 

back up. 

To your knowledge, this document was not prepared 

during your deposition; correct? 

A. I have no knowledge of when this document was prepared 

other than what was just represented by counsel. 

Q. But we were able to produce this document to you during 

your deposition; correct? 

A. That's correct. 

Q. And this document does contain demographic information 

about the 2016 election; is that correct?  

A. I don't think it has a date on it.  

Q. Okay.  

A. So I wouldn't know. 

Q. One of the topics that we noticed in your 30(b)(6) 

deposition included, and I am paraphrasing here, but we had 
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sought to get answers through you regarding demographic 

information that the party had.  Correct? 

A. I don't know if that is -- my consent was to be a gap 

filler 30(b)(6).  So a 30(b)(6) does not necessarily have to 

come from -- testimony doesn't have to come from one witness.  

My understanding was that the chairwoman of the Democratic 

Party was designated as 30(b)(6), and that there was certain 

topics which she said that I would be best to answer on because 

of my experience as the voter protection director.  So I 

consented to provide testimony as a courtesy to the extent I 

could fill some gaps. 

THE COURT:  Is this a good place for a break?  

MS. KARLSON:  Yes, it is Your Honor. 

THE COURT:  Let's take a recess.  We'll come back at 

10 minutes to 11:00. 

(Recess taken, 10:34 a.m. to 10:52 a.m.) 

THE COURT:  You may continue.  

MS. KARLSON:  Your Honor, this was a perfect place for 

a break because I am done.  

THE COURT:  Okay.  Let me just ask counsel for 

plaintiff, that document I put under seal, it was an exhibit in 

one of your -- in your documents, and it's not under seal 

there, so I'm not sure it makes sense to put it under seal now, 

but I'll do it if you'd like. 

MR. KAUL:  Your Honor, would it be okay if we 
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confer -- 

THE COURT:  Sure. 

MR. KAUL:  -- and maybe get back to you after lunch?  

THE COURT:  It's already in the record somewhere, 

though, I know that. 

MR. KAUL:  All right.  Thank you, Your Honor. 

THE COURT:  All right.  Redirect.

REDIRECT EXAMINATION

BY MR. KAUL:

Q. Mr. Scharff, I'm going to just sort of take these topics at 

random, so I'll start with your deposition and what you were 

noticed for.  

Do you recall some discussion on cross-examination 

about comparing 2016 data to earlier data? 

A. Yes. 

Q. Okay.  

MR. KAUL:  Can we pull up page 30 from Mr. Scharff's 

deposition.  

BY MR. KAUL:

Q. All right.  And you had mentioned, I believe, that you 

thought there was some discussion about limiting your testimony 

to the 2016 election cycle; is that right? 

A. That's correct. 

Q. And do you see references here in the transcript, at 

line 12, to Mr. Barr? 
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A. Yes. 

Q. And he is one of the attorneys on this case for the 

plaintiffs and the one who was representing you at the 

deposition; correct?  

A. He was representing the plaintiff at the deposition, not 

myself. 

Q. I apologize.  

A. Yes. 

Q. Although you were testifying as a 30(b)(6) for ADP; right? 

A. I guess that you're right, that is true.  Because I was 

being deposed both in my individual capacity and as 30(b)(6), 

so, yes, you're right. 

Q. And he was clear on the transcript here that you were being 

produced to testify about topics concerning the 2016 cycle.  

That's the limit of what you had been produced for; is that 

right? 

A. That was my understanding. 

Q. You were also asked about the document that we were just 

discussing.  I think it's Exhibit 415.  

Do you recall that?  The document with all the data? 

A. Yes.  The document that's under seal?  

Q. Yes.  

A. At least at this time. 

Q. Yes.  

Do you know whether that was discussed at Ms. -- at 
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Alexis Tameron's 30(b)(6) deposition? 

A. I have no knowledge of that. 

Q. She was also a 30(b)(6) witness for ADP in this case; 

right? 

A. Yes. 

Q. And do you know anything about that document, 415, about 

how it was prepared or what went into -- 

A. I do not. 

Q. Did you ever rely on race data that ADP had internally 

during your time at the Arizona Democratic Party? 

A. That I -- my job, it was not focused on turnout.  It was 

not focused on who was voting.  It was making sure that 

everyone had equal opportunity to vote.  

But there was an issue that I did relate to, but it 

did not relate to internal demographic information.  I relied 

on census demographic information in regards to that issue.  

And it related to early voting and the availability of early 

voting locations in Maricopa County.  

I became concerned that the early voting sites were 

disproportionately placed in areas where there was affluent 

non-minority voters, and there was greater opportunities in 

hours at those locations.  So that was the issue during my 

period as the Arizona voter protection director that related to 

demographic information. 

Q. So when you used demographic information in connection with 
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your work, you used census data, not any internal modeling 

data; is that right? 

A. To my best of my recollection, it was limited to census 

data. 

Q. Are you aware of anybody at ADP who relied on internal race 

modeling data? 

A. My understanding that it -- there are -- the data folks who 

do their own thing as far as turnout, but I don't -- I tried to 

stay in my lane when it came to my job as voter protection 

director. 

Q. Okay.  You were asked about some email accounts that were 

closed.  

Do you recall that? 

A. In the cross-examination, yes. 

Q. Okay.  And I think you said in your testimony that the goal 

was that you were supposed to be included on all, I think, 

unique questions.  

Do you recall that? 

A. Yeah.  Yeah.  That was one thing that I wanted to be 

included on, unique questions, but the overarching goal was to 

ensure that I was cc'd or notified of any emails or messaging 

that went out to voters about voter procedures, voter policies. 

Q. And was it your understanding that you were supposed to be 

included on communications that related to the subject matters 

of this lawsuit? 
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A. Yes. 

Q. And, now, you said you didn't know for certain that there 

weren't any other emails sent out related to the lawsuit that 

you weren't copied on, but that's because you can't know what 

you didn't see; right? 

A. That would -- exactly.  That's why I testified to that 

nature, because I don't know what I don't -- can't see. 

Q. But you trusted the voter protection deputies to copy you 

when they were supposed to? 

A. Yeah, and it wasn't just that we were communicating via 

email.  We were all sitting next to each other in a very tight 

quarters for long periods of the day.  So we were communicating 

in person and so we were keeping close tabs on each other. 

Q. And -- 

A. At the same time, I did begin to delegate more to them as 

the election year, because there was just so much going on. 

Q. To your knowledge, though, they didn't have any 

communications relating to the subject matter of this lawsuit 

that you weren't included on; is that right? 

A. Again -- 

Q. To your knowledge.  

A. To my -- yeah.  I don't have any -- I don't know what I 

wasn't included on. 

Q. Do --

A. And I also don't have any reason to suspect there were 
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emails that I wasn't included on that related to the topics of 

this litigation.  

I know.  It's a problem having a lawyer as a witness.  

Right?  I'm trying to be as precise as possible. 

Q. You're doing great.  

You were asked about an action to keep the polls open 

longer because of the e-poll book crash.

Do you recall that? 

A. Yes.

Q. And you went to the court for the proceedings in that case; 

right? 

A. I did. 

Q. Was there any dispute at that hearing as to whether the 

e-poll books had, in fact, crashed? 

A. There was not a dispute that there was a crash.  There may 

have been a dispute as to the extent, but the county attorney 

that represented the county acknowledged the problems with 

e-poll books at the hearing. 

Q. By the way, we were talking about emails a moment ago.  

Your emails, it's your understanding that they were searched in 

this case; is that right?  I'm sorry, they were produced?  

A. Yes.  That is my understanding.  I did -- and I asked to 

review the emails that were produced and I did review them. 

Q. And you -- 

A. A while ago.  I haven't seen them in a while. 
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Q. And you were shown several of those emails at your 

deposition; correct? 

A. Yes. 

Q. You were asked before about somebody testifying about 

dropping off a ballot at an ADP field office.

Do you recall that? 

A. Asked in cross-examination?  Yes.  

Q. Would it have been possible to drop off a ballot at an ADP 

field office during the 2016 general election? 

A. I was extremely clear, like, repeated this over and over 

and over again to the staff, to the field, volunteers, and 

asked them to be very vigilant, and that was the point of the 

sign:  that ballots could not be dropped off at an ADP location 

or a field office due to HB 2023.  No.  

I have my own personal views on that statute, but I -- 

to protect our volunteers and our staff, I felt that it was 

important that we abide by it, not risk any criminal penalties. 

Q. And so the practice was not to collect ballots; is that 

right?  Not to receive ballots at ADP field offices? 

A. It was not just not to receive them; it was to 

affirmatively say that we could not due to the statute.  And to 

inform anyone asking us to accept it of the -- their options. 

Q. So if someone testified that they had done so, it's 

possible that that person was confused, is that right, about 

the particular election? 
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A. Yeah.  I can't speak to that situation that I have no 

knowledge of.  Yeah. 

Q. You were asked several questions about whether ADP had 

policies relating to ballot collection or how ballots were 

collected.

Do you recall that? 

A. Yes. 

Q. But aside from that 18- or 20-hour window when there was an 

injunction in place, ballot collection was illegal the entire 

time you were at ADP; is that right? 

A. There was a statute on the books that purported to make it 

illegal, yes. 

Q. You keep qualifying this.  I just want to be clear for the 

record.  You're doing that because your view is that it's not a 

constitutional law or it's not a lawful law under the Voting 

Rights Act; is that right? 

A. Not under the Voting Rights Act, but I think it is 

preempted under federal law. 

Q. We'll caveat that.  

But you acted in your capacity as voter protection 

director as treating it as a law that is duly valid and that 

could result in criminal penalties; right? 

A. I felt it was my duty to do so, yes.  Despite my strong 

feelings. 

Q. All right.  So other -- so let's focus on that limited 
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window of less than a day when ballot collection was permitted.  

You said that ADP did not do any ballot collection during that 

window.  Is that right?  As an organization? 

A. As an -- in an organized manner, that's correct. 

Q. And why was that the case? 

A. It was the case because it's -- accepting someone's ballot 

is a big responsibility, and I saw it as such.  I gave a -- 

what I thought was a fairly impassioned speech the night of the 

Ninth Circuit's decision to the all-field staff call, 

explaining to them the importance of this decision and the 

obligation that they all had.  

At the time we thought, now that we had the 

opportunity to help others turn their ballots in through ballot 

collection efforts, that they needed to take and understand 

the -- since they picked the very serious responsibilities they 

were about to undertake, that these were people's ballots that 

needed to be handled appropriately.  And that due to that, we 

were going to wait until we had developed a process, 

procedures, a policy before engaging in a systemic ballot 

collection effort to ensure that those ballots were handled 

with -- were handled appropriately. 

Q. And so to do that, were you in the process of putting 

together a training? 

A. Yes.  It had been a combination of the procedures and 

policies of what to do when you collect -- what information to 

Case 2:16-cv-01065-DLR   Document 385   Filed 10/11/17   Page 74 of 254  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2160 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SPENCER GARRETT SCHARFF - REDIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1277

collect from the voter, what information to give to the voter, 

and what to do with that ballot after you brought it back and 

what the procedures in which we were going to regularly turn 

those ballots in, et cetera. 

Q. And so was your plan at that point to, you know, soon 

thereafter begin the ballot-collection process? 

A. As soon as possible. 

Q. And so putting aside that ADP as an organization didn't 

collect ballots, are you aware of ADP members who collected 

ballots during that limited window? 

A. Yes.  We did inform the staff that as of the Ninth 

Circuit's ruling, that HB 2023 was no longer an enforceable law 

at that time, and so that it -- there was no ban on collection. 

Q. And did some ADP members collect ballots during that 

window? 

A. Yes.  It's my understanding. 

Q. And actually, you collected ballots; right? 

A. I did. 

Q. You were asked about voters who go to the polling place not 

having to wait in line.

Do you recall that? 

A. Yes. 

Q. Based on all that communications you were describing before 

with field staff and voters, do you have an opinion as to 

whether voters are generally aware that they can go to the 
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polls and not have to wait in line if they bring in a completed 

early ballot? 

A. It varied by precinct to precinct.  Some of the poll 

workers were better at informing voters than others, so they 

were trained.  They were told that if they -- if lines were 

forming, they saw voters with their ballots in their hands, 

they should go up to them and say, "You can turn that ballot 

in."  However, that didn't always happen.  

Sometimes because when there are lines forming, the 

poll workers get more hectic and things are busy, and they 

don't have the time to go check to see if people were in line.  

So sometimes people end up waiting in line unknowingly. 

Q. Those are voters at the polls.  What about voters at their 

house who you're contacting?  Are they aware typically of this 

ability to skip ahead of the line? 

A. We would certainly -- part of my training certainly would 

have included telling staff to tell volunteers to tell voters 

that that was an option that they -- if, you know, they hadn't 

made up -- they could drop off their ballot and that they 

weren't required to wait in line. 

Q. And you were informing voters of that because voters didn't 

know that typically; right? 

A. That's correct. 

Q. And then last, you were asked about the sign that you had 

made about the exceptions.  In your -- based on all the 
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experiences you were describing, does the fact that the 

ballot-collection ban is a felony, does that chill what might 

even be, arguably, permissible activity?  

MS. KARLSON:  Objection.  Foundation and hearsay.  

THE COURT:  Overruled.  

THE WITNESS:  Yes.  During my trainings, especially at 

the latter stage, I would like -- I often compared and 

referenced another election law crime on the books, which 

was -- it's been a while since I've looked at the statute, but 

it's about tampering with a polling booth during an election.  

And under Arizona law, that's a misdemeanor.  

So I would explain to voters that, you know, it's a 

misdemeanor to tamper with a polling booth during an election, 

but yet it's a felony, that the legislature and the State has 

made it a felony to help your neighbor turn in their ballot.  

And I think it certainly chills speech.  It certainly chilled 

the Democratic Party's speech and our ability to help voters 

have their voices heard.  

And certainly -- like you can look to the number of 

ballots that didn't have a signature on them.  We could have 

helped communicate -- helped those voters make sure that ballot 

was counted and have their voices heard had this law not been 

on the books.

MR. KAUL:  Thank you.  No further questions. 

THE COURT:  Okay.  You can step down.  Thank you for 
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coming. 

THE WITNESS:  Thank you, Your Honor.  

(Witness excused.) 

THE COURT:  Are we putting Dr. Lichtman back on?  

MR. SPIVA:  Yes, Your Honor. 

THE COURT:  All right.  

MR. SPIVA:  I think he's coming, Your Honor.  

THE COURT:  Dr. Lichtman, would you please retake the 

stand.  I'll remind you you're still under oath.  

THE WITNESS:  Thank you. 

ALLAN LICHTMAN,

called as a witness herein by the Plaintiffs, having been 

previously duly sworn or affirmed, resumed the stand and 

continued to testify as follows: 

DIRECT EXAMINATION (Continued)

BY MR. SPIVA:

Q. Good morning, Dr. Lichtman.  

A. Good morning. 

MR. SPIVA:  Can we pull up Table 3 of Dr. Lichtman's 

first expert report, which should be on page 91-32 and 33.

BY MR. SPIVA:

Q. Dr. Lichtman, I think you had already explained this 

yesterday, so I just -- I wanted to put it up again so we can 

start where we left off.  

A. Yes, I had. 
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Q. And what did -- did Mr. Trende and -- tell me if this is 

wrong, but essentially this is a district-level analysis of 

racially polarized voting in Arizona? 

A. Correct.  And as I said, it was a draft report but I 

checked.  It wasn't revised, and this is pretty simple analysis 

for Gary King, the leader in the field. 

Q. Okay.  And did Mr. Trende have criticism of your 

district-level analysis? 

A. Yes.  He had several.  He suggested that maybe the 

methodology exaggerates polarization.  Well, Gary King was 

using the methodology he himself developed called ecological 

inference which, if anything, slightly compresses, does not 

exaggerate racial polarization.  

Second, he suggested it's looking at districts with 

heavy concentrations of minorities, but that's exactly the best 

districts that you would look at in order to ascertain 

differences between minority and white votes.  Those are also 

the districts in which minorities would have the greatest 

opportunities to elect candidates of their choice, and thus, 

measures that had disparate effects on restricting minority 

voting would be particularly powerful here. 

And, of course, we're dealing with Hispanic 

candidates.  He noted that as well.  But they're all Democratic 

candidates, and they're not just getting support from 

Hispanics.  They're also getting overwhelming support from 
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Native Americans and at least slightly majority support from 

African-Americans.  And this was submitted to the Arizona 

Independent Redistricting Committee as part of their 

deliberations in developing minority opportunity districts.  

And as I mentioned, I think at least one of the 

senators or representatives who was instrumental in pushing 

ballot controls on ballot collection and delivery was involved 

in one of these districts. 

Q. And just prior to the adoption of HB 2023, did you analyze 

what was going on in the -- in terms of the polls and the 

presidential race, and what effect, if any, did that have on 

your analysis? 

A. Yeah.  I think this is very important because part of my 

analysis are the triggers with respect to partisan challenges 

facing Republicans, particularly as they involved a Democratic 

minority base.  And we already talked about racial 

polarization.  

But this is important because the Huffington Post poll 

trackers show that prior to the adoption of HB 2023, there was 

an anticipation of a very close -- remarkably, for Arizona -- 

close presidential race that would pit Donald Trump against 

Hillary Clinton.  They were just separated by a couple of 

points.  So this would have been another alert for Republicans 

in the state legislature. 

Q. And just briefly, what does Mr. Trende say about that 
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analysis, and what is your response? 

A. Well, he says, you know, it doesn't cite a specific poll, 

but the Huffington Post tracker includes all the polls.  And 

then he said:  Well, maybe legislatures are not aware of this 

close race anticipated between Mr. Trump and Mr. Clinton -- 

Ms. Clinton.  

Of course, polls and elections are the lifeblood of 

members of the legislature, and it's extremely unlikely that 

they would not have been aware of this.  It was also widely 

reported that there was an anticipated closer-than-normal race 

in Arizona for the presidency.  

He finally says that, "Well, maybe it wasn't clear 

that Donald Trump would really be the nominee."  But, of 

course, the legislature had to be, you know, at least 

anticipating and being ready for that prospect. 

Secondly, the information he cited was before Donald 

Trump's big victories in New Hampshire and South Carolina that 

made him the presumptive nominee.  Sure, there was some talk 

about the possibility of, you know, a brokered convention.  

That hadn't happened in many, many decades, and it was clearly 

a long-shot possibility.  Realistic politicians were preparing 

themselves by the time of the adoption of HB 2023 for a 

Clinton-Trump race. 

Q. I'd like to now turn to your analysis of the senate 

factors.  What did you find with respect to Factor 1 on the 
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history of official discrimination against minorities?  And to 

the extent that you've already discussed some of this, you can 

just refer back to that.  

A. Yeah.  We already mentioned well more than a dozen actions 

of official discrimination by the State.  And I explained how, 

both directly and indirectly, those actions bore upon the 

opportunities for minorities to vote and participate in the 

political process in Arizona.  There's just a remarkable number 

of them, even more than I found in southern states, in doing my 

analysis.  

Q. And does Mr. Trende have a response to that that you 

haven't already had an opportunity to address? 

A. I think the only one I haven't addressed is he said, "Well, 

they don't relate directly to" -- 

MR. JOHNSON:  Your Honor?  I would object that that is 

not -- this is outside the scope of the testimony.  This was 

not disclosed.  If he's coming up with a brand-new opinion to 

something that Mr. Trende proposed, he had a reply report to be 

able to do that and he also had a deposition. 

MR. SPIVA:  No, this is not new.  This is all things 

that are contained within his reports and reply reports.  He's 

just telling what his response to Mr. Trende was. 

MR. JOHNSON:  Okay.  Then I was wrong.  If that's the 

case, I withdraw it.  The question was:  Did you have a new 

opinion that you did not respond to?  
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MR. SPIVA:  No, that wasn't the question.  The 

question was whether you had a response to Mr. Trende, but this 

is not a new response.  This is simply his response to 

Mr. Trende's criticism.  

THE COURT:  All right.  Well, I think you said:  You 

have a response you haven't already had a chance to disclose.

MR. SPIVA:  Oh, I'm sorry.  I meant yesterday.  Not in 

the reports.  I apologize.  I did cause the confusion.  

MR. JOHNSON:  That was a fair objection. 

MR. SPIVA:  It was, and I apologize.  I meant 

yesterday.  I didn't mean in the -- I didn't mean that he 

hadn't had a chance to address in his reports.  

THE COURT:  Let's move on. 

MR. SPIVA:  All right. 

THE WITNESS:  I'll just address it in 20 seconds.  He 

says, well, these don't directly relate to ballot collection 

and delivery, but that's not what the factor addresses.  Even 

when you're looking at redistricting cases or voter ID, the 

history doesn't have to directly relate to those things that 

came up later.

BY MR. SPIVA:

Q. And what did you find with respect to Factor 2, the Senate 

Factor 2 on racial polarization? 

A. Yeah.  I think we've already gone over that.  I think there 

was a response to at least one aspect of it, but I'm not going 
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to repeat what we've already done. 

Q. Okay.  And then why don't we move, then, to Factor 3 on 

aspects of elections that may enhance the opportunity for 

discrimination against minorities.  

MR. SPIVA:  If we could bring up Exhibit 91-034, and 

highlight or enlarge Section A of that.  

THE WITNESS:  Yeah.  You know, without going into 

great detail, this is pretty simple.  You're dealing with some 

very large election districts that minorities, particularly 

Native Americans, have to deal with.  I'm not saying the state 

deliberately created these large districts, but it is a fact of 

life in Arizona that does bear directly upon opportunities for 

minorities, strictly Native Americans, and to some extent, 

Hispanics, to participate fully in the political process.  

And it directly bears upon, of course, the issue of 

ballot collection and delivery because there was considerable 

testimony about people living in remote areas not having easy 

access to mail delivery and depository.

MR. SPIVA:  Can we pull up the next page, 91-35, 

Table 4.

BY MR. SPIVA:

Q. Were there other aspects of elections in Arizona that were 

relevant to this Factor 3? 

A. Yes.  And I'm not going to go into great detail in the 

table.  I think it speaks for itself.  It does show that there 
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are significant important differences in waiting times in 

elections, with minorities experiencing significantly longer 

waiting times at the polls in elections in Arizona than do 

whites. 

Q. And does Mr. Trende respond the findings in this table? 

A. He doesn't deny or dispute the findings.  He goes into a 

lengthy disquisition about the statistical significance which, 

as I explained in the text, is .1 when you use the two-tailed 

statistical significance test.  Although, I see no indication 

that Mr. Trende is an expert in statistical technology.  

Nonetheless, he goes into this point in great depth. 

Without belaboring the point, a few things.  .1 is a 

standard level used in social science.  I've used it before in 

my report.  Social scientists use it.  It is at the low end of 

statistical significance, absolutely, but it still shows that 

the likelihood of getting these results by chance is extremely 

small.  

In addition, Mr. Trende advocates the use of a 

different test that I use to derive statistical significance, 

but as I explained in my report, it makes no difference.  You 

get the same results no matter which tests you use.  

Finally, the best estimates are the ones here, the 

point estimates, the actual percentage estimate showing very 

large disparities between minorities and whites.  And I have 

another table showing even larger disparities if you isolate 
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Hispanics that are statistically significant at standard 

levels.  

Mr. Trende, throughout his reports, relies on point 

estimates and very rarely computes statistical significance.  

So there's no doubt about differences in waiting times. 

Q. What are the implications of longer lines for minorities? 

A. Yeah.  As I explained in my report, I cite several studies 

showing that one effect of long waiting times at the polls, 

aside from aggravating voters, is that it does have a dampening 

effect on turnout.  People have to wait excessively long times 

at the polls, sometimes leave the polls, and are less likely in 

future elections to show up at the polls. 

So it has a direct bearing upon the political 

participation of minorities in the state of Arizona. 

Q. And what other analyses, if any, did you do related to 

Factor 3? 

A. Yeah.  In addition, I think I mentioned this before, in 

terms of another impediment.  Arizona still maintains a 

citizenship requirement for -- documentary citizenship 

requirement for registering for state elections.  And this, 

obviously, has an impeding effect on minorities, who are much 

less likely to be able to muster this kind of documentation.  

I think I mentioned in our Wisconsin studies, in an 

overwhelmingly white state, almost all those who couldn't 

muster the documentary proof of citizenship for a free voter ID 
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were minorities.  Only four states maintain such a citizenship 

documentary requirement for registering for state elections. 

Q. And what did you find regarding Factor 4 relative to 

slating, if anything? 

A. I didn't find candidate slating one way or the other.

Q. And then what did you find on Factor 5 on the lingering 

effects of discrimination on socioeconomic standings? 

A. Yeah.  I -- this is a particularly important factor. 

Q. Sorry to interrupt, Dr. Lichtman.  

MR. SPIVA:  Can you pull up, please, Exhibit 91, 

starting on Page 40.

Do you want all three tables up at the same time?  I 

guess there are three tables.  I can put all three of them up.  

Maybe we can put up Tables 5 through 8 at the same 

time. 

THE WITNESS:  These are from my first report; right?

BY MR. SPIVA:

Q. Yes.  So it would be 91-40 -- 

A. You can put them all up.  I'm not going to spend a great 

deal of time going into detail because the tables speak for 

themselves.  

But, obviously, this is a very important factor 

because socioeconomic disparities, of course, are central to 

the lives of the people of Arizona, and it's well established, 

and I guess we'll talk about it, have a direct bearing upon 
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opportunities to participate in the political process in the 

state.  And I looked at a great variety of different measures, 

which show very substantial socioeconomic disparities between 

minorities and whites in Arizona.  

The first table is measures of per capita income, and 

you can see -- excuse me, household income, and you can see the 

white measure is so much higher.  It's even more stark for per 

capita income when -- it's in some cases more than double or 

close to being more than double that for minorities.  

You can see the white poverty rate is only a fraction 

of the poverty rates for minorities.  And the unemployment rate 

is much higher for minorities. 

MR. SPIVA:  Can we turn to Table 6 briefly?  

THE WITNESS:  Yeah.  This is really important, of 

course, because education has a bearing on the whole life 

cycle.  And you don't usually find big disparities in high 

school graduation rates, but here, they're quite striking.  As 

large as I've ever seen between whites and particularly 

Hispanics and Native Americans.  Less so for African-Americans.  

And for college degrees, the white percentage is about 

triple that for Hispanics and Native Americans and 

substantially higher than that for African-Americans.  We've 

already gone over these English -- "speak English less than 

very well" statistics, and they're very striking for Native 

Americans and Hispanics compared to whites.  
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And I didn't just look at educational attainment.  I 

also looked at educational achievement within schools, basic 

proficiency for reading and math, and you can see on both 

reading and on math that the proficiency within schools -- and 

this is critical because, again, it affects your entire life -- 

minorities lag well behind whites. 

MR. SPIVA:  Okay.  And then if we could turn to 

Table 7.

BY MR. SPIVA:

Q. If you can just briefly explain the significance of that, 

Dr. Lichtman.  

A. I don't see it up at the moment. 

Q. It's on page 91-42 -- 

A. 42. 

Q. -- 2.  

A. Yeah.  This is home ownership data, and whites are much 

more likely to own homes.  And this was important, as we 

explained, because a stable residence does relate to 

out-of-precinct balloting.  Median home value, vastly higher.

I want to emphasize this next statistic for a moment 

because it's often overlooked in socioeconomic disparities.  

The percent with no vehicle available.  Only 5.5 percent for 

whites.  About triple that for Native Americans and about 

triple that for African-Americans and about 50 percent higher 

for Hispanics. 
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I emphasize this because we just talked about Texas -- 

Arizona's a very big state.  And the ability to travel to the 

polls or to travel to postal depositories is very heavily 

dependent upon the availability of vehicles.  So it bears 

directly on opportunities to vote and bears directly on why 

minorities would benefit differentially from ballot collection 

and delivery.  And the differences are stark.  

MR. SPIVA:  Can we turn to Table 8 on the next page?  

THE WITNESS:  Yeah.  This is health indicators.  And, 

again, I want to stress the first row there, the percent with 

no health insurance, because that does bear upon state policy 

and affect the ability to get healthcare.  You can see only 

11 percent of whites and about 28 percent of Hispanics and 

Native Americans and almost 17 percent of African-Americans do 

not have health insurance.  The differences are stark.

BY MR. SPIVA:

Q. And you were able -- were you able to update these findings 

with the most recent census data in your second expert report? 

A. Yes.  And I think that's important to show that these 

differences are lingering and persisting. 

MR. SPIVA:  Can we just pull up briefly 93-015 through 

017?  

THE WITNESS:  I'm not going to spend a great deal of 

time on it, but if we go to Table 3 first, you can see, again, 

the household income of whites well exceeds that of Natives, 
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Hispanics, and blacks.  Once again, the per capita income is 

more than double that for Hispanics and Natives.  More than 

50 percent higher.  The poverty rate differences are still 

enormous and stark, as is the unemployment rate differences. 

MR. SPIVA:  And if we'd highlight Table 4.  

THE WITNESS:  Yeah.  Still even on the most recent 

data, there's still very stark differences even at the level of 

high school graduation, which as I said, you don't expect to 

find these kinds of differences.  And very similar differences 

in college graduates.  

And even over time, there is still a stark disparity 

between whites and Hispanics and Native Americans who don't 

speak English very well.  Not much different than what we saw 

before and continuing lagging proficiency in math and reading 

for minorities in school as compared to whites. 

MR. SPIVA:  And then lastly, Table 5.  

THE WITNESS:  Yeah.  Again, I'll highlight the "no 

vehicle available" as well -- let me first highlight the "owner 

occupied," because that's important.  And you can see continued 

very major differences in owner-occupied housing between 

minorities and whites.  

And if we can jump to those with no vehicle, even the 

most recent estimates available continue to show very stark 

differences between the availability of vehicles for whites and 

minorities.
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BY MR. SPIVA:

Q. Dr. Lichtman, what studies do you look at in your report 

that -- what do they say about the link between socioeconomic 

disparities and the history of discrimination? 

A. Yeah.  I looked at a number of studies cited in my report 

that provide this linkage.  They are produced by scholars in a 

great variety of different disciplines and focus on many 

different aspects of the history of discrimination.  And all of 

those studies draw a direct link between the history of 

discrimination, which in Arizona is not ancient history but it 

is -- a lot of it is quite recent and current socioeconomic 

disparities.  

And I would emphasize quickly a few things from those 

studies.  They talk about the cascade effect, and that is, 

discrimination in one generation cascades into the next 

generation.  If your father had a deficient education, couldn't 

get health insurance and has health problems, that affects the 

children and so on and so forth.  

Second thing is, all of these aspects of 

discrimination -- and we've outlined so many of them in 

housing, in education, in employment, in law enforcement -- 

they reinforce one another to create this system of 

discrimination that affects every aspect of the life of 

minorities versus whites and that we see reflected here.  

And it's both direct effect, and I think I already 
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talked about the study which showed there's a very powerful 

psychological effect as well. 

Q. What are the implications of these disparities for voting 

participation in the political process? 

A. The implications are extremely important.  I cite quite a 

number of studies demonstrating, you know, what is a basic 

truism of political analysis, that for those of lowest 

socioeconomic standing, those with less access to vehicles, the 

costs of voting are much higher.  There are barriers, 

particularly in a big state like Arizona, to being able to cast 

a ballot.  

And socioeconomic standing is directly related to 

political participation.  In fact, we saw statistics earlier 

showing that the political participation rates for minorities 

in the state of Arizona are lower than those of whites.  So 

there is a direct bearing of socioeconomic disparities on 

political participation, and directly and obviously on the need 

for ballot collection and delivery. 

Q. I'm going to ask you next about Factor 6, racial appeals.  

MR. SPIVA:  And if we could pull up 91-044 to 045, 

Dr. Lichtman 's first expert report.

BY MR. SPIVA:

Q. And what did you find concerning overt racial appeals? 

A. Yeah.  You don't see, you know, often too many overt racial 

appeals, but you see a lot of them in Arizona.  We have John 
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Huppenthal, in his 2010 campaign for the Superintendent of 

Public Education, obviously a position with profound 

implications for minorities, making a pretty overt racial 

appeal.  

Next, we have during this tenure, it's not actually 

during a campaign, but it shows ongoing racial appeals on the 

part of Mr. Huppenthal, who may well have expected to run for 

higher office or run for Superintendent of Public Education 

again.  

Next.  In his campaign for governor, again, this is a 

second example of directly in a campaign, Andrew Thomas also 

made a flagrant and direct racial appeal. 

Next.  On the many racial appeals that were quite 

overt directed primarily against Hispanics, linking them all as 

essentially puppets of the Mexican government and also 

attacking a well-known African-American leader, Al Sharpton, as 

a con man.  These were all comments made by Donald Trump during 

his campaign in Arizona.  And of course, we have updated in my 

subsequent reports, additional racial appeals that weren't 

available at this time made by Donald Trump during the 

presidential campaign.  

We also have the comment by former Arizona Governor 

Jan Brewer dismissing Hispanics because she said, "Well, they 

don't vote anyway."  This caused national headlines, not just 

controversy in Arizona, and she tried later to walk back those 
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comments.  

And I also cite -- this isn't specific to Arizona, but 

it was everywhere -- the overt racial appeals in Breitbart.com 

under the direction of the Trump surrogate Steve Bannon, who 

shortly thereafter became the campaign manager after serving as 

a Trump surrogate.  So the story goes on. 

Q. And those latter examples you mentioned, those were cited 

in your later expert reports? 

A. They're all cited in my reply reports, that's right. 

Q. Let me just ask you briefly about the Trump racial appeals.  

Are appeals by a presidential candidate in Arizona relevant to 

Factor 6? 

A. They're extremely relevant and they may, in fact, arguably 

be the most relevant because they generate the most coverage.  

People are most aware of them.  They generate the most 

controversy, and they have the imprimatur of someone who's 

running for President of the United States.  You certainly 

wouldn't want to leave them out.  

MR. SPIVA:  Can we pull up 94-3.

BY MR. SPIVA:

Q. What did Mr. Trende say about these examples or your 

analysis of Factor 6, and what is your response?  

A. Yeah.  Mr. Trende said very oddly that -- if you look at 

the middle of -- 

Q. The second full paragraph enlarged?  
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A. Yeah.  

He says:  Claim that the only example I cited of a 

racial appeal during an election campaign was that of Donald 

Trump.  

Well, he already had my first expert report, in which, 

as you saw, I spent two whole paragraphs describing racial 

appeals during their campaigns by County Attorney Andrew Thomas 

and -- who was running for -- in the Republican primary for 

governor and by John Huppenthal in his 2000 campaign for state 

Superintendent of Education. 

Certainly, Mr. Trende could take issue with how I 

analyzed these appeals, but it's not legitimate to say I didn't 

make them.  You know, this was not something slipped into my 

analysis.  It was two rather prominent paragraphs. 

And he also says -- he tries to defend the 

Breitbart.com, you know, just -- I don't even want to repeat 

it, it's so blatantly racist, anti-Semitic what came out from 

Breitbart, and he tries to claim there isn't -- not only does 

he defend it, he tries to claim there's not a real link to 

Donald Trump and his campaign when probably Breitbart and Steve 

Bannon were the most prominent certainly among hard right 

conservative surrogates for Donald Trump and got rewarded being 

made his campaign manager.  

So I just don't know where Mr. Trende got these things 

from. 
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Q. Let me move to Factor 7, the extent to which members of the 

minority group have been elected to public office in the 

jurisdiction.  

MR. SPIVA:  Can you bring up updated Table 7, which is 

93-21, I believe, of Dr. Lichtman's second expert report.  

THE WITNESS:  Yeah.  This wasn't an easy thing to 

identify all the minorities.  I went to lots of different 

sources.  I looked at pictures.  I looked at websites.  And, 

you know, whenever in doubt said, okay, it's probably a 

minority.  

So as you can see, this, you know, a lot of work went 

into this.  I also asked counsel to check with local sources 

who would be aware of the racial identity of elected officials.  

And the results are pretty striking.  For Congress, 

even though there are only nine seats -- and I compared this to 

citizen voting age population, not to voting age population, 

not to population.  If I compared it to voting age population 

or population, the disparities would be much, much greater 

because minorities are diminished in the citizen voting age 

population as compared to the voting age or population. 

So you can see in the Congress, first line, minorities 

are only 65 percent of their CVAP.  Out of nine positions, 

they're 1.1 positions short.  

State senate, 78 percent of their CVAP, short more 

than two positions.  
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State house is pretty close.  It's the one area there 

is only a small disparity, a little less than one seat.  And an 

enormous disparity in the judiciary.  I understand that a lot 

of members of the judiciary are appointed, some are elected, 

some have to go through elections, but I still think this is 

pretty indicative of minority opportunities to serve in public 

office.  And the gaps, except for the state house, are pretty 

stark.  And this is all minorities. 

BY MR. SPIVA:  

Q. And what did Mr. Trende say about these findings? 

A. Well, he challenges them directly.  He says:  Based on my 

findings, the disparities are less than 3 percent for Congress, 

state senate, and state house, and only 8 percent for the 

judiciary.  

Q. Is that accurate?  

A. So I tested that claim.  And if you can put up my table on 

that -- 

Q. Yeah.  It's the same table we just had up.  

MR. SPIVA:  Can we put up 93-21?

THE WITNESS:  No.  It's the table where I do the 

reanalysis of Mr. Trende.  

MR. SPIVA:  Oh, can we bring up 94-030.  It's page -- 

it's the second expert reply report. 

THE WITNESS:  That's it.  That's it.  

So I did an analysis -- Mr. Trende presents no 
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analysis, no numbers.  He just asserts that there are these 

very minimal percentage deviations between CVAP and the 

percentage of office holders.  It's a slightly different way of 

looking at it.  But he says it's less than 3 percent for 

everything but judiciary and 8 percent judiciary. 

And I actually ran the numbers, and it's not close.  

It's 55 percent deviation for Congress, a 12.2 percentage point 

gap, which divided by 34.4 comes out to a deviation of 

55 percent, not less than 3 percent.  It's 29 percent for the 

state senate, not less than 3 percent. 

The only one where it's close is, of course, the state 

house, where I don't claim much of a difference.  And 

extraordinarily, it's 282 percent for judiciary.  So there's 

just no basis for what Mr. Trende had to say. 

BY MR. SPIVA:  

Q. Can we move to Factor 8.  What does your analysis indicate 

about Factor 8, whether there's a significant lack of 

responsiveness on the part of elected officials to the 

particularized needs of the members of the minority group? 

A. Yeah, this can get pretty involved because we're dealing 

with a lot of public policy here, but I'll try to pare it down 

because there's extensive analysis of it in my reports.  And 

I'll hit a few highlights. 

First, healthcare, obviously, something of great 

importance for minorities as we saw because, you know, they're 

Case 2:16-cv-01065-DLR   Document 385   Filed 10/11/17   Page 99 of 254  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2185 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1302

so lagging behind in health insurance.  Arizona did do 

something positive for minorities.  It expanded Medicaid 

following the lead of most other states.  

However, what Arizona did that was unique among the 

states is it froze the children's health insurance program, the 

crucial health insurance program for low-income children.  

Heard so much about that during the presidential campaign.  It 

froze it in 2010 and didn't finally restore it until seven 

years later, until this -- until 2017, after very contentious 

debate with a lot of Republican opposition.  

Well, you don't make up seven years of lost 

healthcare.  That doesn't happen.  You know, that effect cannot 

be wiped out.  It was the last state in the country to -- 

Q. What about -- go ahead.  

A. -- restore children's healthcare, and the Kaiser Family 

Foundation found that it was fourth from the bottom in the 

coverage of children who have health insurance.  We also saw -- 

Did you want to ask me something?  

Q. I was going to ask you about support for public education.  

A. I'm not finished with this. 

Q. Okay.  

A. Okay.  One last point that's also developed in my report is 

how badly the state has been lacking in dealing with child 

safety and abuse issues.  Huge backlogs that it has not been 

committed to resolving, and that obviously has a direct bearing 
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on the well-being of children, particularly minority children 

of lower socioeconomic standing. 

I'm finished with that.  We can go on. 

Q. Okay.  And what did your analysis find in terms of Factor 8 

and support for public education? 

A. Yeah.  This is, obviously, also central to minorities.  We 

saw the lagging attainment and achievement.  As I point out in 

my report, at one time in the 1970s, Arizona was a leader in 

state support for education.  It was in the top tier of states.  

Since then, it has steadily fallen to the point where it is at 

the bottom or very near the bottom of state support for 

education among all the states.  And we saw the reflection of 

that in low graduation rates for minorities, low attainment.  

And this is especially important for minorities, 

because although this is a majority white state, minorities 

comprise 60 percent of the public school enrollment.  So public 

schools have a direct impact, particularly on minorities, and 

also in rectifying deficiencies.  

Now, Arizona did just recently pass a new proposition 

to increase its support for education.  I think it was 

Proposition 123, if I remember correctly.  But this came under 

court pressure.  A lot of litigation on this.  After four 

decades of declining support and even with Proposition 123 -- 

and I think I have some data on that, on 94-031 -- 

MR. SPIVA:  Can you pull up 94-031, please.  
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THE WITNESS:  Yeah.  And I do need to make a 

correction there, if you highlight the -- 

BY MR. SPIVA:

Q. Which part do you want highlighted?  

A. The first three sentences.  First four sentences.  

Yeah.  The student spending by Arizona is correct, but 

it's not a proper comparison.  It shouldn't be.  This is -- 

this 12,401 figure includes federal.  It's all spending.  So 

the correct figure should be 6,238.  And the correct statistics 

should be rising from 55 percent to 58 percent.  

So even with the correct comparison and the boost from 

Proposition 123, Arizona is still just above half of what the 

states are doing with respect to supporting education.  And 

this doesn't change their ranking at all from 

next-to-the-bottom because the next state has almost $3,900 in 

spending per pupil.  

So the correction leaves unchanged the bottom line. 

Q. And -- 

A. And, you know, before I finish education, I think it's 

important to mention these other aspects that I put in my 

report that bear on education that I put in the section on the 

history of discrimination:  The attempt to eliminate the 

Mexican-American studies program, the English-only attempt, the 

elimination of bilingual education, and the long resistance to 

integration and school systems -- and I have that on this in 

Case 2:16-cv-01065-DLR   Document 385   Filed 10/11/17   Page 102 of 254  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2188 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1305

the report.  We don't need to belabor it -- in Arizona are 

still, when you look at Hispanics versus whites, highly 

segregated. 

MR. SPIVA:  Can we pull up 93-006 to 007.

BY MR. SPIVA:

Q. And were you able to update the responsiveness issue for 

the 2017 Arizona legislative session? 

A. Yes.  And I'm not going to go over this in great depth, but 

as I point out in my report, there were a number of bills that 

the Republicans in the legislature essentially let die in 

committee without any debate or serious consideration.  And 

there was nothing Democrats or anyone else could do about it, 

all of which would have enhanced the particularized needs of 

minorities, particularly as it directly related to expanding 

opportunities for voting.  

They dealt with wrong ballot, with -- not abolishing 

but modifying ballot collection and delivery.  Expanding the 

deadline for mail -- submissions by mail.  Helping out those 

Native Americans or Hispanics in the far-flung areas.  

Establishes voting centers at colleges and universities.  And 

having a racial impact report on pending legislation. 

And the final comment I think I want to make about 

this particularized needs area, is other aspects outside of 

these bills, education, and health that I cite in terms of 

official discrimination directly bear upon not just not needing 
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the particularized needs but undermining the particularized 

needs, abolishing affirmative action, making it more difficult 

to bring employment discrimination cases, attempting illegal 

crackdowns on -- crackdowns on so-called illegal immigrants, 

which the provision -- most provisions of which the Court 

struck down. 

So, again, there are so many things here that interact 

and play together. 

Q. And I want to turn to your analysis of Factor 9 on the 

tenuousness of policies -- of the challenged policies.  

What was your -- what did your analysis -- what did 

you find in your analysis of that senate factor? 

A. Well, I think with respect to HB 2023, we went over that in 

great depth.  It's also pretty telling -- I'm not going to 

belabor this point -- that after the passage of HB 2023 and the 

fiasco with the presidential preference election in Arizona, 

for the first time in many years, the Hispanic component of the 

electorate went down in 2016.  

Now, again, as I explained yesterday, I don't mean 

turnout as a percentage of CVAP or voting age or registered 

voters.  I mean what matters for elections, what percentage of 

the electorate is Hispanic. 

Now, there are lots of reasons why turnout changes.  

And I'm certainly not saying that this decline, which is 

remarkable because there had been such a steady increase that 
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occurred in 2016, was attributable to HB 2023 and the problems 

with long lines at the polls.  But it certainly is indicative 

and goes to the tenuousness and the discriminatory -- possible 

discriminatory effects of the problem. 

Q. How do Dr. Hood and Mr. Trende respond to your analysis of 

out-of-precinct ballots, and what is your response?  

A. Yeah.  First, they try to claim that there is no hard 

evidence of a racially disparate impact from the failure to 

count provisional ballots.  In fact, there is, and there's very 

powerful evidence. 

MR. SPIVA:  Can you pull up 94-033?  And highlight the 

first full paragraph.  

BY MR. SPIVA:

Q. Go ahead, Dr. Lichtman.  

A. That's not it.  This is the study from -- 

MR. SPIVA:  Take that down. 

THE WITNESS:  You don't need to pull it up.  I can -- 

it's just one sentence. 

There was a study by Maricopa County in the 2012 

election of provisional ballots.  And what they found was 

24 percent of provisional ballots -- this is all provisional 

ballots.  They didn't break it down -- were cast by those with 

Hispanic surnames as compared to 10 percent of all voters.  

So it's well more than double, almost two and a half 

times the rate of Hispanics in the casting of provisional 
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ballots as opposed to the casting of all ballots participating 

in the election.  This is Spanish surname, of course, but I'm 

very familiar with Spanish surname analysis, and while it may 

not be accurate for any given individual, it's got errors on 

both sides and it pretty well evens out.  

And you're talking about very stark differences, and 

you're also talking about very large numbers in 

Maricopa County.  Talking about well over a million votes, well 

over a hundred thousand provisional ballots.  So this isn't, 

you know, a fine line kind of distinction. 

Second thing they said, I think is relevant to what 

you just brought up, and that is Dr. Hood argues that -- 

MR. SPIVA:  Let's pull that back up.  

THE WITNESS:  Yeah.  Pull that up, would you?  

MR. SPIVA:  94-33, please.  

THE WITNESS:  Yeah.  

Dr. Hood argues that Arizona acted effectively to 

ensure that voters would not attempt to vote at the incorrect 

precinct.  And he cites various things that they did.  I'm not 

going to get into them. 

But the bottom line is whatever they did did not work 

effectively.  According to the 2016 Survey of the Performance 

of American Elections, a standard source used by political 

analysts, nationwide an average of 87 percent of Election Day 

voters said it was very easy to find their polling place, as 
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compared to a much lower 75 percent of Arizona's Election Day 

voters, a difference that is significant at the -- you know, 

level is so low that you don't even want to try to express it, 

way beyond standard levels.  

And among all 48 states and the District of Columbia 

that did not use all-mail voting, only the state of Utah had a 

lower percentage than Arizona of voters who found it very easy 

to find their way to the polling place. 

We were also able to update provisional ballot data 

generally for Arizona for the general election of 2016 because 

the Election Assistance Commission released its latest report 

in June, and I put the data into my final reply report.

MR. SPIVA:  Yeah.  

THE WITNESS:  94 -- let's just go to the charts rather 

than belabor the tables, to make it quick.

BY MR. SPIVA:

Q. Okay.  What -- 

A. 94-035.  

This is provisional ballots cast at the polls.  You 

have to take the percentage as cast at the polls because, 

obviously, mail-in ballots are a whole different story.  And 

the difference between Arizona and the nation is stark.  You're 

talking -- and this is updated.  Talking about 14 percent for 

Arizona versus 2.3 percent for the nation, six times by that 

order of magnitude, there were more provisional ballots cast at 
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the polls in Arizona than the national average.  

The next chart on the next page looks at uncounted 

provisional ballots.  Because, obviously, some provisional 

ballots get counted.  In fact, quite a number.  And, again, the 

difference is quite stark.  The percentage of uncounted 

provisional ballots cast at the polls is less than 1 percent 

for the country and 3.3 percent for Arizona, more than five 

times order of magnitude difference. 

And this is consistent with what we've seen in 

previous elections. 

Q. Let me just turn briefly, and I think this is our last 

topic, to your analysis of the -- in your report of the 

discriminatory effects of HB 2023.  What did you find with 

respect to that? 

A. There are issues on that, obviously.  Because Arizona does 

not collect any statistics on the collection and delivery of 

ballots.  No one collects such statistics.  They'd be hard to 

come by, even if you tried, but they don't exist. 

However, with respect to the discriminatory impact of 

the very strict criminalization of ballot collection and 

delivery, we do have both deductive and inductive evidence in 

lieu of the lack of state statistics.  

MR. SPIVA:  Can you pull up 94-22 to 23.

BY MR. SPIVA:

Q. And what did you find for deductive evidence, Dr. Lichtman? 
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A. Yeah.  The deductive evidence is something we've really 

been talking about as I've gone along in this testimony.  The 

stark socioeconomic disparities, including the availability of 

vehicles.  The language barriers.  These all substantially 

raise the cost of voting.  It's not only common sense, it's 

also sustained by the scholarship that I cite as well as lots 

of other scholarship. 

That makes voting more difficult for minorities in 

Arizona and means that they differentially benefit from 

anything that assists in voting.  The fact that HB 203 [sic] is 

race neutral on its face is irrelevant.  Poll tax was race 

neutral on its face.  But clearly the deductive evidence 

indicates that it would have a disparate impact upon 

minorities.  

I testified in the DC court case on this -- on a 

related issue, and that was to do with voter ID -- 

MR. JOHNSON:  Objection, Your Honor.  His opinion in 

another court dealing with a bunch of different factors, first 

of all, not in the report; number two, irrelevant. 

THE COURT:  Sustained. 

MR. SPIVA:  I think it's in his report, but why don't 

we -- 

THE WITNESS:  It's in the report, but we can pass over 

it.
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BY MR. SPIVA:

Q. Let me turn to what you found with respect to inductive 

evidence.  

MR. SPIVA:  And if we could put up 94-23 to 24.  

THE WITNESS:  Yeah.  Inductive evidence is direct 

evidence.  And it doesn't necessarily have to be statistical 

reports about the results.  You know, I do a lot of work on 

prediction, and there's a lot of inductive evidence presented 

with a lot of facts, a lot of statistics by minority members of 

the legislature, explaining precisely why HB 2023 would 

adversely affect minority voters. 

And I think I have a list of it here.  It's from 

Representative Jennifer Benally, Representative Charlene 

Fernandez, Representative Lisa Otondo, Charlene Fernandez 

again, and I cite the particular communities.  And I think 

there may be one more, Senator Lynne Pancrazi, also citing very 

specific communities. 

And in my first expert report, I detail all of the 

specific ways in which these representatives justify their 

contention that HB 2023 is going to adversely impact voters in 

these heavily minority areas where they have special difficulty 

navigating through the system and sending in early ballots.  So 

that's -- and I saw nothing in the legislative debates 

disputing the facts, and I saw nothing in any report of any of 

the State's experts disputing any of the facts presented by 
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these many minority legislators in Arizona during the debates 

at the time, ahead of time. 

MR. SPIVA:  Let me just have two seconds, Your Honor.

All right.  Thank you very much for your testimony, 

Dr. Lichtman.  

THE WITNESS:  Thank you.  

THE COURT:  All right.  Are you finished with your 

direct?  

MR. SPIVA:  Yes, we are Your Honor. 

THE COURT:  Okay.  Looks like it's time for lunch. 

MS. KARLSON:  Your Honor, one thing -- 

MR. JOHNSON:  Go ahead, Kara. 

MS. KARLSON:  One thing that we'd like to raise is 

that, according to the order yesterday, the plaintiffs needed 

to be done with their case by 11:00 o'clock this morning, and 

it's now noon and we haven't even gotten the cross.  We're very 

concerned that by the time plaintiffs rest, we will have lost 

an entire trial day or most of a trial day based on the length 

of the plaintiffs' witnesses' testimony. 

MR. SPIVA:  I mean, a lot at this point was taken up 

by the cross of Mr. Scharff. 

MS. KARLSON:  Approximately an hour was taken up by 

the cross of Mr. Scharff, and then there was additional -- 

THE COURT:  What is it you're asking for?  

MS. KARLSON:  We just want -- 
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MR. JOHNSON:  I think Your Honor's already been very 

flexible with time already, and so as we progress through our 

case, we appreciate the Court has to be done by Tuesday and 

we're going to make every endeavor to make that happen. 

THE COURT:  I think Wednesday. 

MR. JOHNSON:  Apologize.  

However, as we progress, again, as we mentioned 

yesterday, it has not been a split of case to case.  And we do 

think that that has been prejudicial because now we're going to 

be rushing our witnesses through.  We just want to raise it for 

the Court.  It is 1:00 o'clock.  

The other thing we want to raise is based off of the 

new schedule, we'll be able to go to 5:00 today because we're 

pushing all of those other witnesses till tomorrow. 

So -- 

THE COURT:  So you want to go to 5:00 now?  

MR. JOHNSON:  We'll be able to go to 5:00.  We were 

hoping to be able to get at least one witness on this 

afternoon. 

THE COURT:  Okay. 

MR. JOHNSON:  After cross and redirect.  But possibly 

one of the remedies is that we put a tight time frame on 

redirect.  This has been very informative on the opinions, but 

everything's there.  I would ask that maybe the Court would put 

some tight timelines on redirect. 
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MR. SPIVA:  But I do want to say, Ms. Purcell 

testified for three hours on direct, number one.  And number 

two -- 

THE COURT:  You know, I don't want to talk about that 

now.  We've got so much time to get this done, and I would 

suggest that plaintiffs conserve some time.  You're running 

low.  

MR. SPIVA:  Yeah. 

THE COURT:  All right.  Anything else that we want to 

talk about?  I'll adjust my schedule so we can see if I can get 

the 4:30 moved to 5:00, and then -- 

MR. JOHNSON:  I meant 4:30.  We're fine with that, 

Your Honor. 

THE COURT:  4:30?  

MR. JOHNSON:  That's fine, Your Honor. 

THE COURT:  Okay. 

MR. KAUL:  Your Honor, one other related topic I 

wanted to address is exhibits.  We have a number of exhibits we 

have on our list that we can move without a witness.  I think 

what might be the most efficient is for us to leave open our 

case solely for the purpose of moving in exhibits towards the 

end of trial, because I think some of the exhibits will get 

worked out with live witnesses who defense is going to call.  

If the Court would like, we can move them all in this 

afternoon and the Court can resolve those, but I don't see any 
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urgency to doing that, so my suggestion would be to wait. 

MR. JOHNSON:  I find that really prejudicial towards 

our case that they would move all of their exhibits in at the 

end of our case.  We need to be able to rebut that in our case, 

number one.  

And number two is, we have spent a great deal of 

time -- 

THE COURT:  I guess my question is, how are you going 

to move in exhibits if you have to lay foundation if they're 

objecting?  I don't know why they haven't already been put in 

already if there's no objection.  

MR. KAUL:  There is an objection, but it's not a 

foundation objection.  So there are relevance objections.  

There are things along those lines.  So they're questions that 

the Court will need to weigh in on one way or the other.  

THE COURT:  Okay.  So there's no foundation that's 

being raised as an objection to these exhibits.  It's just 

questions of relevance or hearsay or something along those 

lines.  

MR. KAUL:  Along those lines.  And the defense know 

what the exhibits are.  There's no prejudice. 

MS. KARLSON:  We have a list of the exhibits that they 

wanted to get in, but we -- I don't have -- unless they're 

thinking that they want to get all of their exhibits in during 

our time, I don't understand what exhibits they're specifically 
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asking for. 

THE COURT:  Have you guys talked recently about this?  

MR. JOHNSON:  No, Your Honor. 

THE COURT:  Why don't you talk over lunch and see if 

there's some stipulations we can have about the admission of 

some of the exhibits.  Then we'll, at the end of the day after 

where we are, we'll see what we need to do about the exhibits. 

MR. KAUL:  Thank you, Your Honor. 

THE COURT:  Okay?  All right.  Let's come back at 

1:15. 

(Recess taken, 12:10 p.m. to 1:16 p.m.) 

THE COURT:  All right.  Where are we?  

MR. JOHNSON:  Your Honor, I recommend that we do 

rebuttal on Dr. Lichtman, get him out of here, and then we can 

address some of the issues that were raised before lunch. 

THE COURT:  All right. 

MR. JOHNSON:  If that's okay. 

THE COURT:  That's fine.  

THE WITNESS:  I appreciate that.  Maybe I'll even make 

my plane. 

CROSS-EXAMINATION 

BY MR. JOHNSON:

Q. Good afternoon, Dr. Lichtman.  My name is Brett Johnson.  I 

represent the intervenor defendants in this matter.

Previously --
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A. Nice to meet you. 

Q. Nice to meet you too.  

Previously, you were deposed by my colleague, Colin 

Ahler; correct? 

A. Yes, I did meet him. 

Q. And that was the second deposition; correct? 

A. Yes. 

Q. On the first deposition, you were deposed by a 

representative of the Attorney General's Office and also 

Mr. Ahler; correct? 

A. I frankly don't remember, but I won't argue with you.  It 

was a while ago. 

Q. You do recall that you were deposed twice in this matter? 

A. Absolutely. 

Q. And each of those times, you testified truthfully and had 

all the information available to you; correct? 

A. Information available at the time, of course. 

Q. That's right.  You had -- 

A. Since the first depo, much new information has become -- 

Q. Dr. Lichtman, I think you might have heard our 

back-and-forth with the judge before lunch.  We got to get 

through this really quickly.  They'll have a chance for 

rebuttal and to clarify anything that they want.  

If we can answer with a yes and no, I'd greatly 

appreciate it, and we can prove this along.  Okay, Doctor? 
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A. I couldn't answer that with a yes or no, but I'll try. 

Q. Okay.  Did you have -- at least for your second deposition, 

you had present all four of your expert reports; correct? 

A. Yes. 

Q. Did you also have the first expert report that was required 

to be -- have what we call errata or change to clarify some 

mistakes?  Did you have that available to you too? 

A. I don't remember, but quite possibly. 

Q. You do recall making a change from the first time you 

issued a report to the second time you issued a report.  There 

was a small change -- 

A. There may have been a tiny change.  I don't remember it 

but -- 

Q. Altogether, there were about five reports in this matter; 

correct? 

A. That sounds about right.  I don't remember the change one.  

As you said, it was tiny. 

Q. Understand.  

And, again, during those depositions, you were under 

oath and you testified truthfully; correct? 

A. Yes. 

Q. Thank you.  

You testified previously, you're a political 

historian; correct? 

A. Correct. 
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Q. You are not an expert in Arizona history; correct? 

A. No. 

Q. You have not taught any courses on Arizona history; 

correct? 

A. Correct. 

Q. You have not -- 

THE COURT:  Can you slow down just a little bit?  

MR. JOHNSON:  Sorry, Judge.  Getting the adrenaline 

running.  

THE COURT:  You're on a roll.  Slow down. 

MR. JOHNSON:  I hear you.  Thank you, Your Honor. 

THE WITNESS:  Thank you. 

BY MR. JOHNSON:

Q. I'll slow down.  

Have you published any scholarly articles or chapters 

in books on Arizona history? 

A. Not directly.  I've touched on it in some of my 

publications.

Q. And you have not given any presentations or lectures on 

Arizona history; correct? 

A. Correct. 

Q. Is it fair to say that your study on Arizona politics and 

history has been confined to your work as an expert witness in 

this litigation? 

A. Not strictly.  As I said, I've touched on it in my 

Case 2:16-cv-01065-DLR   Document 385   Filed 10/11/17   Page 118 of 254  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2204 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1321

scholarship. 

Q. Primarily in regard to this litigation, though; correct?  

A. Primarily. 

Q. Do you have a law degree? 

A. No. 

Q. Have you ever practiced law? 

A. No. 

Q. Do you have a degree in sociology? 

A. No. 

Q. You referenced in your direct examination that you relied 

on expansive studies linking socioeconomic facts that impact 

discrimination.  Is that correct?  

A. Correct. 

Q. And all of those studies you reference were done by 

sociologists; correct? 

A. Incorrect. 

Q. Majority of them were not all done by sociologists? 

A. Incorrect.

Q. Some of them were done by historians? 

A. Incorrect. 

Q. Were any of them done by historians? 

A. Maybe one or two, but mostly they were done by public 

policy experts, experts in psychology and medicine, political 

scientists, urban scholars, and sociologists. 

Q. But maybe one might have been reference to a historian, but 
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the predominance were not done by historians; correct? 

A. Correct.  I draw all the time on work not done by 

historians. 

Q. Thank you, Doctor.  

And also, the other studies that you were linking 

socioeconomic linkage to voter disparity, those reports were 

done by sociologists; correct? 

A. No.  A lot of them were done by political scientists.

Q. But not historians? 

A. There may have been some historians in there as well. 

Q. Can you identify one historian? 

A. I'd have to look at the source.  But for the most part, it 

was political scientists.

Q. You're pretty good with the plaintiffs of directing to your 

expert reports.  If you want to direct me, I'll be more than 

happy to direct you.  

A. Sure.  I'll have to find the -- they're in several 

different -- 

Q. Do you remember which expert reports?  We can at least pull 

that one up.  

A. One whole set is in 91-039. 

Q. And that individual is a historian? 

A. It's not an individual.  It's numerous.  There's maybe ten 

or a dozen different persons. 

Q. And all of those are historians? 
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A. No, no, no.  I said they're predominantly political 

scientists.  I can't tell you exactly what the degree is for 

each one of them, but they are predominantly political 

scientists. 

Q. And in those types of studies, that's when authors are 

coming together to bring their specialties together to write an 

article in a collective manner, though; correct, Doctor? 

A. Some are collective; some are individual.  That's right. 

Q. You do not have a degree in political science; correct? 

A. No.  But I've published in --

Q. I understand.

A. -- many political science journals. 

Q. Thank you, Doctor. 

Do you have a degree in public administration? 

A. No. 

Q. Do you have a degree related to public housing development? 

A. I didn't know there was such a degree, but I don't have it. 

Q. Okay.  How about this one, then:  Do you have a doctor of 

philosophy in urban studies and planning? 

A. No. 

Q. You're aware that one is offered by MIT; correct? 

A. Yes.  I don't have it. 

Q. Have you ever studied urban planning? 

A. Only indirectly in that -- you know, in passing in 

scholarship and in passing in litigation, but no, not 

Case 2:16-cv-01065-DLR   Document 385   Filed 10/11/17   Page 121 of 254  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2207 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1324

specifically. 

Q. Okay.  You've never written on this topic of urban 

planning; correct? 

A. Correct. 

Q. You do not have a criminal justice degree; correct? 

A. Correct. 

Q. You don't have any experience in studying the concept of 

prosecutorial discretion; correct? 

A. As far as I know. 

Q. You do not have a degree in public health administration; 

correct? 

A. Correct. 

Q. You have never studied the trends of medical insurance 

within Arizona; correct? 

A. Not until this case.  I've studied it elsewhere. 

Q. And in that context, you only studied it in the context of 

Medicaid; correct? 

A. Incorrect. 

Q. What else did you study it from? 

A. I studied it in the context of the CHIP Program, and I 

studied it in the context of Child Protective Services. 

Q. And this is the first case that you've ever studied that 

type of material; correct? 

A. Incorrect. 

Q. When else have you studied it? 
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A. I've commented on health in looking at senate factors in 

other cases. 

Q. In other cases.  Have you ever written a study in regard to 

medical insurance? 

A. No. 

Q. Have you ever written a study or presented a report on 

medical insurance within Arizona? 

A. No. 

Q. Do you know which agency in the state of Arizona 

administers the Medicaid program? 

A. I would presume it's -- there's a Department of Health 

Services like there is elsewhere. 

Q. We have an Arizona Department of Health.  

A. Right. 

Q. Is that the one? 

A. I'm not certain who administers it.  That's typically who 

administers it, but Arizona may be different. 

Q. Did you contact anybody at the Arizona Department of 

Health? 

A. No. 

Q. Did you contact anybody at an agency called AHCCCS? 

A. No. 

Q. Did you study any of the material on AHCCCS's website in 

preparing your report? 

A. It's possible, but I don't recall. 
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Q. Did you -- in your report, did you make reference to AHCCCS 

in any way? 

A. I don't think so.  

Q. Are you familiar with -- 

A. I don't recall making reference to it. 

Q. Thank you, Doctor.  

Are you familiar with Arizona Regional Behavioral 

Health Administrator System? 

A. I've heard of it, but I haven't studied it. 

Q. Are you aware of any efforts by the State of Arizona to 

address both acute and mental health care for those on 

Medicaid? 

A. Every state addresses that.  I'm sure they do. 

Q. Are you aware that Arizona's a leader in that area? 

A. I haven't seen that from any of your experts, so I don't 

know. 

Q. But it's not -- but you did not study the Arizona Regional 

Behavioral Health Administrator System; correct? 

A. Not -- I don't recall coming across that, no. 

Q. And you did not make reference to it in your report? 

A. I did not. 

Q. Would you agree that a predominant population or a good 

portion of the population on Medicaid are lower socioeconomic 

status? 

A. Correct. 
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Q. Have you studied the trends of public and private housing 

within the state of Arizona? 

A. To an extent, yes. 

Q. Did you reference any studies or lectures that you may have 

done on public and private housing within the state of Arizona? 

A. No, I haven't done that. 

Q. Have you ever taken a course on housing policy? 

A. No. 

Q. Have you ever studied the history of -- we'll start -- 

strike that.  

Have you ever studied the history of the U.S. 

Department of Housing and Urban Development? 

A. Not specifically written on that. 

Q. Are you aware that Arizona also has a Department of 

Housing? 

A. Yes.  I think every state does. 

Q. Did you ever do a study on the Arizona Department of 

Housing? 

A. No. 

Q. Did you look at Arizona Department of Housing material in 

preparing your report? 

A. Only insofar as that would have included in the reports 

analyzing housing discrimination that I did reference. 

Q. And those were in regard to Maricopa County and the City of 

Phoenix; correct? 
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A. Correct. 

Q. But they did not make reference to the Arizona Department 

of Housing; correct? 

A. I think they probably did in the course of their report.  

They were lengthy reports.

Q. Are you aware that the Arizona Department of Housing, 

during the same period of time, wrote a similar report? 

A. It's possible. 

Q. Did you review any type of other report addressing housing 

within the state of Arizona, rather than just Maricopa 

County -- 

A. I think, as I mentioned, I had seen reports on housing 

discrimination in Yuma County as well. 

Q. But Yuma County is not made reference in your report; 

correct? 

A. We just discussed it in the deposition, that's correct. 

Q. In the depositions; but in your reports, it was not 

referenced.  Correct? 

A. That's correct. 

Q. Okay.  Have you ever prepared a housing market study? 

A. No. 

Q. Have you ever studied governmental zoning laws? 

A. Not specifically, no. 

Q. Have you ever studied equal access policy related to 

housing matters? 
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A. Yes. 

Q. Was that back -- back in the 1970s when you reviewed it for 

one of your cases? 

A. I think it was the 1980s, BF Sowers [phonetic] case.  We're 

splitting hairs. 

Q. Well, let's go this way then:  Have you ever studied 

housing discrimination since 1990? 

A. In passing, but not as specifically as I did in -- I think 

it was in the late '80s. 

Q. So since 1990, you haven't written any articles on housing 

discrimination? 

A. That's correct.  Although I address it in passing in some 

of my scholarship. 

Q. Since 1990, you have never taught a course on housing 

discrimination; correct? 

A. That's correct. 

Q. Since 1990, you ever never attended a seminar on housing 

discrimination; correct? 

A. Correct. 

Q. Have you ever heard of the practice called "red lining"? 

A. Yes. 

Q. What is it? 

A. Red lining has to do with outlining certain areas where 

credit practices are differential from others. 

Q. Have you ever studied the practice of red lining in the 
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state of Arizona? 

A. In Arizona?  No. 

Q. Have you ever studied a national survey that compared 

Arizona to the rest of the country in regard to the practice of 

red lining? 

A. No. 

Q. Have you ever studied -- sorry.  

Do you have a doctorate in transportation and 

logistics? 

A. No. 

Q. North Dakota provides a doctorate in transportation and 

logistics.  

A. Glad to hear that, but I think I'm too old to go there. 

Q. Have you ever studied the history of public transportation 

development? 

A. Anywhere?  Or, again, are you referencing Arizona?  

Q. A specific study.  Have you ever performed a study on the 

history of public transportation development? 

A. No. 

Q. Have you ever studied the history of discrimination related 

to public transportation? 

A. Only in passing but not directly. 

Q. Have you ever studied the history of discrimination related 

to public transportation in the state of Arizona? 

A. No. 
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Q. Have you ever studied equal access requirements related to 

public transportation? 

A. Not specifically, no. 

Q. Have you ever prepared an election administration plan? 

A. I might have reviewed them, but I don't think I've prepared 

one. 

Q. Have you ever studied the mechanisms related to an election 

administration plan in the state of Arizona? 

A. Only in passing. 

Q. As part of this litigation? 

A. Yes. 

Q. Have you ever studied the impact of public transportation 

on the placement of polling places? 

A. No. 

Q. Same question in regard to the state of Arizona.  

A. No. 

Q. Do you have a doctorate in education administration? 

A. No. 

Q. Your alma mater, Harvard, has one.  

A. I'm not going back. 

Q. I don't blame you. 

Have you studied educational trends in the state of 

Arizona? 

A. Yes. 

Q. As a part of this litigation; correct? 
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A. Yes. 

Q. Have you ever been a superintendent of a public school 

system? 

A. No. 

Q. Have you ever been a principal of a public K-through-12 

school? 

A. No. 

Q. Have you ever been a principal of a charter school? 

A. No. 

Q. Have you ever -- have you studied immigration trends into 

the United States? 

A. Yes. 

Q. As what part? 

A. Pardon me?  

Q. In what context, sir? 

A. I've written about it in the context of national 

immigration trends.  My books go into some depth into 

immigration policy and the effect of immigration policy on 

in-flows into the United States.  That would include both 

"White Protestant Nation:  The Rise of the American 

Conservative Movement" and "FDR and the Jews," which both quite 

directly address immigration policy and immigration flows. 

Q. So you're, from a national level, well aware of 

immigration; but in regard to Arizona, have you ever studied 

immigration trends into the state of Arizona? 
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A. Not specifically. 

Q. As part of your reports, did you make reference to any type 

of immigration studies? 

A. I don't think directly, no.  I'm trying to recall.  There's 

a lot of material in the report, but I don't recall that. 

Q. As part of your report, did you discuss any type of 

immigration studies into the state of Arizona? 

A. I don't think I discussed immigration flows. 

Q. Have you ever served in the legislature? 

A. No. 

Q. You've run for office; correct? 

A. Very unsuccessfully. 

Q. When was that, sir? 

A. 2006. 

Q. And what was the race? 

A. I ran as a maverick against the grain of the Democratic 

Party in the primary for U.S. Senate and couldn't get any 

support from the Democratic Party, not surprisingly, and was 

very unsuccessful.  Never do that again. 

Q. What year was that, sir? 

A. 2006. 

Q. And there was one mainstream -- or one prominent Democrat 

that did support your election; correct? 

A. Yeah.  I couldn't get support from, you know, the 

Democratic ward heeler next door, but I got my friend George 
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McGovern to come in, because I had been his historical 

consultant on his biography.  And even getting George McGovern 

didn't move the Democratic Party to support a maverick and a 

critic like me. 

I'm reformed, I assure you. 

Q. Okay.  Have you ever performed a historical analysis on the 

Arizona Legislature? 

A. Only in the context of this litigation. 

Q. Have you ever made a study of the Arizona House rules? 

A. Not specifically, no. 

Q. Have you ever even reviewed the Arizona House rules? 

A. To some extent I have, as it was relevant to what I was 

writing here, but not beyond that. 

Q. But prior to this litigation, you've never done a study on 

the Arizona House rules? 

A. Not that I can recall, no. 

Q. Same -- same question in regard to the Arizona Senate 

rules.  

A. No. 

Q. Have you ever compared the Arizona House and -- or Senate 

rules against the rules of other states? 

A. No.  But from what I looked at, they weren't wildly 

different. 

Q. Wildly different from who? 

A. From my experience in other states. 
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Q. What other states? 

A. Like Maryland, where I -- you know, where I reside.  

Q. So one state? 

A. Well, I've also studied legislatures in other states and, 

you know, the rules are similar. 

Q. Don't tell our legislators that. 

Have you published any scholarship on the legislative 

process in Arizona? 

A. No. 

Q. You're not a psychologist, sir? 

A. No.  Although I have kids, so maybe that makes me one. 

Q. Have you ever studied the concept of group think? 

A. The what?  

Q. Group think.  

A. I actually have, yeah.  It's kind of part of my historical 

scholarship.  And in particular, I looked at the seminal book 

on political group think, "The Twilight of the Presidency" by 

George Reedy, which has informed my thinking quite a bit.  That 

talks about, even at the presidential level, how group think 

takes over. 

Q. And basically, the concept of group think is that the way 

perceptions get into the remainder of society or a set group; 

correct? 

A. It has more to do with the set group, and particularly, a 

group where there is kind of this charismatic authoritarian 
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kind of figure.  I won't talk about the Trump administration.  

I'll only talk about the Johnson administration. 

Q. As part of your methodology, how did you -- how did you 

decide when to compare Arizona to other states or the nation 

and when not to? 

A. Well, when I thought it was relevant to compare Arizona to 

other states, I did it quite a bit.  For example, on effort in 

education, I think it's quite relevant to compare Arizona to 

other states to assess the extent to which Arizona is making a 

real effort on education.  

Not only did I compare it to other states, I compared 

the trend over time showing how Arizona went in comparison with 

other states from being a leader to being at the very bottom.  

And I did similar things on other issues. 

Q. Thank you, Doctor. 

How did you choose, then, not to compare Arizona to 

another state? 

A. I think in most cases I did compare Arizona to other 

states.  Some things kind of spoke for themselves within 

Arizona, like turnout rates.  I was simply attempting to 

document whether in Arizona you had an effect of socioeconomic 

disparities from the lingering effect of discrimination on 

turnout, and it was relevant to document that to Arizona.  It 

didn't necessarily require interstate comparison. 

Q. So it was a subjective type of methodology as to when to 
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not compare and when to compare? 

A. No.  I don't think it was subjective at all.  I think 

certain things from my analytic perspective were useful for 

comparison and other things from an analytic perspective were 

not useful for comparison. 

Q. Okay.  Thank you, Doctor.  

A. Sure. 

Q. I was a little confused during your testimony today and 

yesterday.  You testified that the Hispanic turnout declined in 

2016.  

Did I hear that testimony correct? 

A. You did not. 

Q. Okay.  And so what you were trying to testify to is that 

the percentage of the share of the electorate declined; 

correct? 

A. Yes.  And that's fundamentally different and much more 

important politically. 

Q. But you do agree that Hispanic, both voter registration and 

turnout, significantly increased between 2012 and 2016? 

A. I agree it increased.  I don't think it's been shown that 

it significantly increased either -- on a statistical measure.

Q. Thank you.  

MR. JOHNSON:  Can you please pull up already admitted 

Exhibits 554 and 555, please.
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BY MR. JOHNSON:

Q. So the bottom one -- and I can attest to you that this is 

2012.  Okay?  

And it's the fifth column over is the amount of 

Hispanic voters in 2012.  It says 400, and it's broken down by 

400,000.  This is from the census data.  

A. I don't see that.  I see Column 1, 2, 3, 4, 5 as saying -- 

Q. 6, 7, 8.  I'm sorry, I meant from the back.  So the eighth 

column, if you want to go from --

A. Ah.  1, 2, 3, 4, 5, 6, 7, 8. 

Q. Right.  And you -- 

A. I see the numbers 43, 400, and a number. 

Q. Right.  And the 400 number is highlighted; correct? 

A. Yes.  I don't know what that is. 

Q. And you discussed in your direct examination as well as 

your reports of using census data; correct? 

A. Not for this purpose, but I've used census data. 

Q. This -- census data is a government reliable source of 

information? 

A. This is -- I presume this is the CPS data, and as I point 

out in my report, there are some serious issues with the CPS 

data when it comes to measuring minority turnout. 

Q. So -- 

A. It's not the same as the census of population. 

Q. So -- but this data is put out by the census; correct?  
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Department of Census? 

A. Yeah.  That doesn't mean it's right, because it's 

self-reported. 

Q. So -- understood.  

But that means that there could be some unreliability 

in census data based off of your proposition there; correct? 

A. This is -- I'm trying to tell you, this is different kind 

of census data than the census data that deals with population 

data and housing data and things --

Q. Well, let me just -- 

A. -- of the like.  This is the CPS study.  It's not the 

biennial -- the decennial census or the American Community 

Survey. 

Q. The reality, though, this is published by the U.S. 

Department of Census; correct? 

A. Of course.  I don't doubt that.  That's not my problem. 

Q. The other data you relied on is also published by the 

U.S. Department of Census.  It's a yes-or-no question, Doctor.  

A. That's not a yes or no.  It's different parts of the U.S. 

Census using different approaches. 

Q. The bottom one, I avow to you, is in regard to 2012, and it 

references there the 400,000 number of Hispanic voters in 

Arizona.  

Did I read that correctly? 

A. Presuming that's what that column refers to. 
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Q. Did I just read it correctly, Doctor? 

A. Well, I don't know.  Because -- I don't know.  There's no 

label to the column, but I'm not going to quibble with you.  

Assuming your labeling is right, yes. 

Q. And the number right above it, which is for -- the section 

right above is for 2016, and that references a 543,000 number.  

Correct? 

A. That's right. 

Q. And so that shows an increase from 2012 to 2016 in Hispanic 

registration and turnout voters; correct? 

A. Not exactly.  Usually we measure turnout in voters, not as 

absolute numbers but as percentages.  And that's particularly 

important here for this -- 

Q. Doctor, all I'm saying is the Department of Census report 

reflects an increase from 400 to 543,000; correct? 

A. In terms of the numbers who voted. 

Q. Yes.  Thank you.  

A. Correct. 

Q. All right.  So you're not disputing, though, that Hispanic 

voter registration and participation in the election increased 

from 2012 to 2016; correct? 

A. Not -- you can't tell anything from this. 

Q. Not from this.  I'm talking about in regard to your 

opinion, you're not disputing that there's an increase in 

turnout; correct? 
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A. Again, depending on how you measure turnout.  Yes, there 

was an increase in turnout as a percentage of the citizen 

voting age population.  That's not statistically significant.  

And -- but much more to the point, that really matters 

for elections, is for the first time in a very long time -- 

Q. Thank you, Doctor.  That was -- 

A. -- you have a decline -- let me finish. 

Q. But that wasn't my question.  All I asked was, was there an 

increase between 400 and 543, and it's a yes or no.  

A. But you went beyond that.  

But, yes, in terms of raw numbers as reported by the 

CPS.  Doesn't mean they're right. 

Q. Thank you, Doctor.  

In your report, do you identify any historical event 

where Arizona's government is actually being responsive to the 

needs of minorities? 

A. Yes. 

Q. Which ones? 

A. Expansion of Medicaid. 

Q. And 123; correct? 

A. Yes.  Although I have criticisms of 123. 

Q. And you also had criticisms of Medicaid that we -- 

A. No, not specifically.  What I said was that the expansion 

of Medicaid was actually beneficial to minorities.  The problem 

was there are other areas of critical health benefits to 
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minorities where Arizona was not just not meeting their needs 

but undermining their needs. 

Q. Okay.  So there were some caveats in both your testimony 

and your reports; correct? 

A. Not on the expansion of Medicaid. 

Q. But in your reports, do you identify any government policy, 

law, or procedure that is responsive to the needs of minorities 

in voting? 

A. I think I talked about some things that happened some time 

ago, like no-excuse absentee ballots and a few other things, 

but not -- 

Q. Not a lot? 

A. -- not recently.  Not recently.  But yeah, I reference 

some.  

And, of course, I respond to your experts, who are 

going to present things like that. 

Q. Thank you.  Thank you, Doctor.  

In your opinions, you relied on certain declarations; 

correct? 

A. Very little.  I tried to avoid reliance on declarations.  

And -- 

Q. And did you interview any of those declarants? 

A. No.  As I said, my policy is not to do interview for these 

matters.  If you like, I can go over the several reasons why --

Q. No.  

Case 2:16-cv-01065-DLR   Document 385   Filed 10/11/17   Page 140 of 254  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2226 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1343

A. -- you don't do that. 

Q. Well, let me take it from your testimony.  Your deposition 

testimony is that you testified previously that you don't rely 

on declarations because it's a reconstruction of past events 

versus data from when the events actually occurred, and they're 

less reliable.

Does that sound right? 

A. That's one part of it.  I have several other reasons. 

Q. Okay.  But in your reports, you cited the declaration of 

Representative Clark; correct? 

A. That was only in response -- 

Q. It's a yes or no, Doctor.  

A. That's misleading.  That's only in response to -- 

Q. Well -- 

A. -- Trende's bringing it up. 

Q. Doctor, let your counsel or let plaintiffs' counsel, if 

they have an objection I'm being misleading, they can make it.  

I just asked for a yes or no, sir.  

MR. SPIVA:  I do object, Your Honor.  These are not 

yes-or-no questions.  He's taking things out of context.  He 

ought to be allowed to at least finish his answer.

THE WITNESS:  It's --

THE COURT:  Hang on a second.  Whoa.  

Doctor, do the best you can to answer yes or no, but 

if a question can't be answered yes or no, tell him; and then 
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he can decide whether or not he wants you to answer it.  Okay?  

THE WITNESS:  Okay.  I'll try.  It was just one 

sentence. 

BY MR. JOHNSON:

Q. Thank you, Doctor.  

So it's a yes or no:  In your reports, do you rely on 

declaration -- on the declaration of Representative Clark? 

A. Yes.  But I gave you my context. 

Q. Understood.  

Do you also rely on the deposition -- or declaration 

of Representative Fernandez, Charlene Fernandez? 

A. I don't recall that.  You'll have to show me the page. 

Q. It's in regard to voting activities in San Luis and 

Yuma County.  

A. I think that was testimony that she gave.  I know I relied 

on testimony at the time.  I don't recall quoting post hoc 

material from her, but if you want to show me, I have plenty of 

pages here.  But I don't recall doing that. 

Q. Did you rely on a declaration of Senator Quezada? 

A. Senator who?  

Q. Quezada.  Quezada.  Q-u-e-z-a-d-a? 

A. I don't believe so.  Again, I think what I cited was a 

colloquy at the time in the legislature between Quezada and 

Ugenti-Rita. 

Q. Okay.  In regard to Councilwoman Gallego, did you reference 
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her declarations in your reports? 

A. It's possible, but only for some minor factual matter. 

Q. And then the last one, you referenced the declarations of 

Supervisor Gallardo; correct? 

A. Again, I think just for a minor factual matter.  But I 

don't recall anything beyond a sentence or two from any of 

them. 

Q. But you do agree that those declarations were prepared in 

support of this litigation and not at the time of the events; 

correct? 

A. Right.  Which is why I didn't rely on any opinions or 

rationalizations or justifications from any of those 

declarations. 

Q. And that's because post hoc rationalization is unreliable; 

correct? 

A. Correct. 

Q. In your reports, you did not reference that you evaluated 

the legislative history of OOP -- I mean out-of-precinct -- 

voting? 

A. Right, I didn't. 

Q. And just for the record, when I say "OOP," you know what I 

mean; right? 

A. Yes. 

Q. Okay.  In your report, you did not provide an opinion 

regarding the balloting process specifically to justify what 
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administrative needs for OOP were involved in the creation in 

Arizona? 

A. Not sure I understand your question. 

Q. So when OOP was created back in 1930, you did not evaluate 

what administrative purposes went behind OOP? 

A. Back in 1930, no. 

Q. Have you conducted any analysis as to whether county 

officials supported OOP legislation? 

A. Back in 1930, no. 

Q. At all.  1930 to 2016.  

A. I don't know if the issue came up since then, so I don't -- 

but I didn't. 

Q. You did answer no?  I just wanted to make sure.  

A. Yeah.  No.  Yeah. 

Q. In reports, did you compare Arizona's OOP laws to other 

specific states? 

A. Only to the extent that I mentioned there were a number of 

other states that allowed partial or full counting, and without 

administrative difficulties. 

Q. And in your report, you relied on the National Conference 

of State Legislators report dated June 19th, 2015, in making 

that analysis? 

A. I've since -- actually, since you pointed out a couple of 

discrepancies in that document, I've since gone back to the 

original laws.  And they're complicated.  I can see why there 

Case 2:16-cv-01065-DLR   Document 385   Filed 10/11/17   Page 144 of 254  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2230 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1347

are discrepancies.  But the number of states allowing partial 

or full is still about 20. 

Q. But, initially, at least in your first report, you relied 

on the National Conference of State Legislators report; 

correct? 

A. Yes, but as I said, I checked it. 

Q. And you agree, then, that at least from your first report, 

that NCSL report inaccurately states that Arizona partially 

counts OOP ballots; correct? 

A. Correct.  There were a couple of discrepancies. 

Q. And then, but -- however, the NCSL report confirms that 

many states do not count OOP at all; correct? 

A. Oh, I point that out in my report.  But that wasn't the 

point of this.  The point was to show there are many states 

that do without problems, including North Carolina, after the 

Fourth Circuit overturned their abolition of OOP partial 

counting. 

MR. JOHNSON:  Can you pull up Defense Exhibit 469, on 

page 5, please.  

BY MR. JOHNSON:

Q. Obviously, if the NCSL report was cited in your original 

report, it's something that you rely on often in regard to 

doing your studies or your testimony? 

A. Everyone relies quite often on the NCSL. 

Q. So it's -- so it's, at least within sociology or political 

Case 2:16-cv-01065-DLR   Document 385   Filed 10/11/17   Page 145 of 254  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2231 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLAN LICHTMAN - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1348

science, it's a widely recognized and reliable source; correct? 

A. Of course, but any source can make mistakes. 

Q. And this is exactly the page that was presented to you 

during your deposition, which is, again, Defense 

Exhibit 469-005; correct? 

A. Yes. 

Q. And you note there that it does, again, say that Arizona 

partially counts; correct? 

A. I already testified that there is a mistake there. 

MR. JOHNSON:  Your Honor, I'd move for the admission 

of Defense Exhibit 469. 

MR. SPIVA:  Objection.  Hearsay, Your Honor. 

MR. JOHNSON:  And, Your Honor, it's an exemption under 

803-18 as a treatise relied upon by an expert witness. 

THE COURT:  Treatises relied on by experts aren't put 

into evidence.  They're shown to the expert and he's 

cross-examined on it. 

MR. JOHNSON:  Yes, Your Honor.  I've done it. 

THE COURT:  So that's not what the rule provides. 

MR. JOHNSON:  Right, okay.  Well, I appreciate that. 

THE COURT:  You can show him the treatise and ask him 

if he agrees.

MR. JOHNSON:  Right.

BY MR. JOHNSON:

Q. And do you agree that, Doctor, in regard to Defense 
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Exhibit 469-005, which is the NCSL report dated June 19th, 

2015, do you appreciate that the states of Alabama -- if you 

can look at it, sir.  

A. All of them, yeah. 

Q. Alabama, Connecticut, Delaware, Florida, Hawaii, Illinois, 

Indiana, Iowa, Kentucky, Michigan -- the blue state of 

Michigan, Mississippi, Missouri, Montana, Nebraska, Nevada, New 

Hampshire, North Carolina, Oklahoma, South Carolina, South 

Dakota, Tennessee, Texas, Vermont -- I think that's Virginia? 

A. It is. 

Q. -- Wisconsin, and Wyoming? 

A. What's your question?  

Q. Those all do not count provisional ballots? 

A. I don't agree with that. 

Q. I'm sorry? 

A. I don't agree with that. 

Q. Which states on there are incorrect? 

A. North Carolina is incorrect because -- 

Q. Let me rephrase this.  At the time that this report was 

drafted in June 19, 2015, was that correct? 

A. Yes. 

Q. Okay.  Thank you.  

A. And so North Carolina is incorrect, and I believe Montana 

is incorrect.  

But for the most part, it's correct.  I'm not going to 
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quibble. 

Q. Which is the majority of the states? 

A. Oh, I never disputed that.

MR. JOHNSON:  Okay.  You can take this one off.  Thank 

you, Stacy.  

BY MR. JOHNSON:

Q. In making your opinion or in writing your reports on OOP, 

you relied on the 2016 Survey of Performance of American 

Elections; correct? 

A. Among many other things. 

Q. And you agree that the SPAE report -- and when I say 

"SPAE," you understand what I mean, Doctor? 

A. I do. 

Q. Okay.  The SPAE report is broken down into categories; 

correct? 

A. Of course. 

Q. Do you agree that none of the Arizona respondents 

identified in the SPAE 2016 report marked that it was very 

difficult to find their polling place? 

A. That's right.  Almost nobody did anywhere. 

Q. But -- I'd be happy to refresh your memory, if you'd like, 

but there were some states.  

A. There were a tiny number of respondents in some states well 

within error margin. 

Q. But that comparison between Arizona and other states, that 
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did not make it into your report? 

A. Because it's totally unreliable. 

Q. The SPAE 2016 is totally unreliable? 

A. No, that particular question, because the responses are so 

sparse.  Talking about one or two people that they are far 

within the error margin.  The question that I looked at, 

whether it was very easy or not -- 

Q. Thank you, Doctor.  

A. -- was well outside the error margin. 

Q. Thank you, Doctor.  I appreciate that.  That's outside of 

this question for sure.  

A. Happy to clarify. 

Q. All right.  Do you agree that the SPAE 2016 report states 

that approximately 94 percent of Arizona respondents thought it 

was very easy or somewhat easy to find their polling place? 

A. If you add "somewhat easy" to "very easy," that's correct.  

If you only look at "very easy," the top category it's 75 in 

Arizona versus 87 nationwide. 

Q. But for my question, when you're combining those last two 

categories on how easy it is, it's 94 percent; correct, Doctor? 

A. Right.  Still below national averages. 

Q. In your reports, do you reference -- you do not reference 

any information where minority voters were given misinformation 

regarding the location of polling places while white voters 

were given correct information; correct? 
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A. That's right. 

Q. In your first amended report, you mention that OOP is very 

expensive to administer; correct? 

A. I don't recall that.  You'd have to show me where it is. 

Q. Sure.  No problem. 

So if you pull up Exhibit 91-052.

A. Sure.

That's right.  

Q. In your -- 

A. I recall exactly what I said now.  Thank you. 

Q. Thank you.  No problem. 

In your second report, you cite the alternative 

legislative amendments to banning ballot collection; correct?  

This is your second report? 

A. I think I cite some, yeah.  We're jumping around a lot 

here. 

Q. I'll give you two references:  HB 2049 and SB 1396.  Does 

that clarify? 

A. Not exactly.  What page of my report are we talking about?  

Q. Let's go to -- one second here.  

MR. JOHNSON:  Your Honor, may I approach?  

THE COURT:  Yes.  

BY MR. JOHNSON:

Q. Doctor, I think I just handed you one of the alternative 

legislations that you referenced in your second report; 
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correct? 

A. I'm not going to quibble with you, but I didn't reference 

all of this. 

Q. Understood.  

A. I might have referenced the title, although I don't see the 

title here. 

Q. These were the bills that were -- 

A. Right, I understand what -- 

Q. -- called for partial counting of OOP? 

THE COURT:  Whoa, whoa, whoa.  Let him finish his 

question, please. 

THE WITNESS:  Sorry. 

BY MR. JOHNSON:

Q. These were the bills that called for the partial counting 

of OOP ballots; correct? 

A. Got it.  Thank you, yes. 

Q. But in your report, did you conduct any analysis as to the 

cost to the counties of carrying out the processes, say, in 

HB 2049 or SB 1396? 

A. No.  But if, you know, these got farther along, you'd get a 

fiscal statement.  Plus, as I said, not a majority, but a lot 

of states already do this. 

Q. But it's possible that it could equal the amount that's in 

your report?  It's possible? 

A. What amount that's in my report?  
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Q. Let me go back to the Exhibit 91-052.  

A. I know what you're talking about now. 

Q. So is it possible it could equal that -- what you consider 

a large amount? 

A. Let's bring that up again.  

You see, this -- you're turning this upside down.  

What I said is it's already extremely expensive because you 

have so many provisional -- 

Q. Thank you.

A. -- ballots in Arizona.  That does not say it would be more 

expensive to any significant degree if you counted the 

out-of-precinct provisional ballots. 

Q. Thank you, Doctor, for that.  

The question, though, was:  You haven't performed a 

similar analysis on those alternative bills to determine the 

costs associated with carrying out those alternative bills; 

correct? 

A. No, of course not. 

Q. Okay.  

MR. JOHNSON:  You can take it off, Stacy.  Thank you.  

BY MR. JOHNSON:

Q. In your reports, you do not have any analysis about the 

processes that other states actually use to partially count OOP 

ballots; correct? 

A. That's correct.  And any state can choose any process it 
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wants. 

Q. Because all elections are local; right? 

A. I don't believe all elections are local, no.  But in the 

United States, pretty much election administration is local. 

Q. So in the United States, election administration is at the 

lowest local level; correct? 

A. Yes and no. 

Q. The cities run their own elections? 

A. Yes and no. 

Q. The county runs their own elections? 

A. Yes and no. 

Q. In your reports, do you have any analysis as to how the 

counting of OOP ballots might affect the specific county's 

ability to complete its canvass within the statutory deadline? 

A. Indirectly in that every state that does it completes its 

canvass. 

Q. But for the State of Arizona or the individual counties or 

cities, you corrected me about local, have you done any 

analysis as to whether or not they would meet their deadlines 

by counting those votes? 

A. Every other state also has local administration of -- 

Q. Doctor, it's a yes or no if you conducted an analysis or 

not.  

MR. JOHNSON:  Judge?  

THE COURT:  Yes or no?  Have you done that?  
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THE WITNESS:  Not specifically that.  Of course not. 

BY MR. JOHNSON:

Q. In your reports, you discuss provisional ballots generally 

in some parts, and then in other parts, you discuss OOP 

specifically; correct? 

A. Yes. 

Q. So when you say that Arizona has -- strike that real quick.  

MR. JOHNSON:  Stacy, can you please bring up 93-013?  

THE WITNESS:  91-013?  

MR. JOHNSON:  I got the wrong exhibit there.  Take 

that one off, then.  I'm sorry, Stacy.  

Let me see if we can do it the old-fashioned way. 

THE WITNESS:  Sure.  I'll try to accommodate you.  

There's a lot of material here. 

BY MR. JOHNSON:

Q. I hear you, Doctor.  

When you say that Arizona has the highest rate of 

provisional ballots, that definition inherently includes a lot 

of other reasons than just OOP; correct? 

A. That's right.  The EAC does not break it down into OOP, but 

that's part of my point.  They're already swamped with 

provisional ballots.  Just counting the OOP is not going to 

make a big difference. 

Q. But you were provided data as to specific data sets 

collected by the counties in regard to OOP counts versus 
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overall provisional ballots; correct? 

A. I saw some limited data but no comparative data that I 

could use on the EAC analysis. 

Q. Did you review at all the deposition of Brad Nelson? 

A. I don't recall. 

Q. In preparing your reports, you did not review the entirety 

of Title 16 of the Arizona Revised Statutes; correct? 

A. I don't -- I did look at it.  I can't claim to have 

reviewed the entirety.  If there's something you want to direct 

me to, that's fine. 

Q. You appreciate Title 16 is the election code in the state 

of Arizona? 

A. Yes. 

Q. Do you know what Title 19 is? 

A. No. 

Q. Title 19 -- never mind.  Excuse me.  

In your reports, you did not review in detail the 

Arizona election manual; correct? 

A. Correct, although I made some references to it. 

Q. In your reports, you do not compare the laws in Title 16 to 

the provisions of HB 2023 to determine the consistency of 

HB 2023's voter protection provisions to those other 

provisions; correct? 

A. I'm not aware of voter protection provisions in HB 2023, so 

you'd have to clarify for me. 
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Q. How about this:  Did you compare the provisions of HB 2023 

to the other provisions of carrying out an election in a 

polling place in the state of Arizona? 

A. I looked at HB 2023 as changing those provisions and 

establishing a new rule and regulation. 

Q. So HB 2023 regulates the administration of elections at 

polls? 

A. No, no.  It regulates part of the process of elections.  

And in a sense, it does at least in part regulate 

administration of elections at the polls because people who 

previously brought in ballots to deposit at the polls can't do 

it anymore. 

Q. You're also not going to have thousands of ballots dropped 

in one place; correct? 

A. Pardon me?  

Q. You're also going to have thousands of ballots not dropped 

in one place; correct? 

A. I don't understand that question. 

Q. Well, according to HB 2023, if you could only bring it in 

for family members or if you're a caregiver, et cetera, you're 

not running the risk of thousands of ballots being dropped at 

one precinct place? 

A. Well, I'm not going to accept the premise of your question 

about thousands of ballots, but of course you can't do that 

under HB 2023.  Can't do one ballot.  Can't even hold one 
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ballot. 

Q. Unless you're a family member, caregiver -- 

A. Right.  Whatever that means. 

Q. Would you agree you've reviewed HB 2023; correct? 

A. Yeah, but it's pretty vague.  Blood?  What does that mean?  

Q. Arizona law.  

A. Very vague. 

Q. Do you agree that statutes sometimes make cross-reference 

to other laws so that "blood" may be defined in other sections 

of Arizona law? 

A. That's certainly possible. 

Q. And did you do a study on what "blood" means underneath 

Arizona law? 

A. No.  I didn't address that issue in my reports or 

testimony.  You just brought it up, that's all -- 

Q. Did you also bring -- did you also do any analysis of the 

interrelationship between Arizona law and, say, Navajo law as 

to which is controlling in regard to family affairs? 

A. No.  As I said, that was not an issue in my report.  I only 

responded because you brought it up. 

Q. Is it possible that Arizona law defers to tribal law as to 

the definition of a family member? 

A. I haven't studied the issue, so I'm not going to respond. 

Q. But it's possible? 

A. Anything is possible. 
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Q. Your report does not -- real quick -- I think you testified 

to this, so I apologize.  You did make reference in your 

analysis -- well, let me -- strike that.  

In your reports, you did not make reference to any 

analysis concerning how many minorities in Arizona actually use 

early voting, did you? 

A. No. 

Q. Your report does not state how many early ballots have been 

returned by ballot collectors; correct? 

A. There's no statistics on that. 

Q. And your report doesn't reference any?  

A. Obviously. 

Q. Are you aware of testimony throughout this entire trial 

that plaintiffs did collect certain data as to people they 

collected ballots for, it just doesn't exist anymore? 

A. I have no idea.  I haven't heard anything like that. 

Q. But if that data existed, it's something you would have 

liked to have reviewed? 

A. I review any data that is relevant, sure. 

Q. Your report does not state how many voters who utilized 

ballot collectors could not meet the exceptions of HB 2023; 

correct? 

A. Correct.  But we know the organizations couldn't. 

Q. You -- again, going back to the SPAE from 2016, that 

assisted you in drafting your second reply opinion; correct? 
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A. Yes. 

Q. And in that report, and I believe your testimony from 

today -- yesterday, you are aware that less than 5 percent of 

Arizona survey respondents reported a problem with voting by 

mail; correct? 

A. I don't recall that number, but it sounds about right.  I'm 

not going to dispute it. 

Q. Do you want to pull it up? 

A. No, no.  I'm not going to dispute it. 

Q. Now, yesterday you spent a great deal of time -- 

MR. JOHNSON:  Let's pull up 94-013.  

BY MR. JOHNSON:

Q. Do you recall this -- this chart?  You created it; correct? 

A. I don't see it. 

Q. 94-013.  

A. Okay.  Sorry.  Wrong page.  

Q. It's up on your screen, too, Doctor.  

A. I know.  I like to have the context.  

All right.  Yes, I know what it is now. 

Q. No problem. 

So this is a chart that you discussed with plaintiffs' 

counsel yesterday, Chart 2 of your -- 

A. Yes. 

Q. -- fifth report in lineage; correct? 

A. God knows what the number was; right?  
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Q. Right.  Understood.  

So you made reference to the 2012 --

A. Yes. 

Q. -- right?  

And then you made -- and one -- if I remember your 

testimony correctly, your opinion was that you had concerns 

because it went from 2012 at 22.3 percent, then came down to 

10.8, and then it rose in 2016; correct? 

A. Right.  That's not my opinion.  Those are the numbers. 

Q. Understood.  

But 2012 was a presidential election? 

A. Irrelevant here. 

Q. Let's -- in certain -- well, let's go through this.  In 

2016 -- 

Answer the question, Doctor.  I apologize.  

A. Yes, of course.  Yeah, of course. 

Q. 2016 was also a presidential election? 

A. Yes, of course. 

Q. 2014 was a midterm election? 

A. Of course.  But irrelevant. 

Q. Okay.  

A. They survey registered voters, voters and nonvoters. 

Q. But you testified yesterday that you -- when you compare 

elections, it's important to compare elections from president 

to president and midterm to midterm.  
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Do you remember testifying about that yesterday? 

A. That's about voters.  And if this was just voters, yes, 

there would be an issue.  But this is a survey of registered 

voters, not of those who actually voted.  So it is utterly 

immaterial whether it's a presidential year or a midterm year. 

Q. So you make a distinction, then, between non -- people who 

are not registered to vote, registered to vote, voted, and then 

actual voter turnout; right?  You have four different 

categories? 

A. Every analyst does, of course.  They're not equivalent.  

They're very different numbers.  

Q. So but you --

A. Very different things. 

Q. But you agree that 2014 was a midterm election? 

A. Of course. 

Q. And midterm elections have lower rates of people who go out 

to the vote as well as register; correct? 

A. Not necessarily lower registrants, but lower votes.  But 

irrelevant here since that's not what they're looking at. 

Q. It's a simple question, Doctor.  

A. I think I answered your question.  I did add a little bit 

of explanation because you're going off in the wrong way. 

Q. But -- so, but between 2012 election and the 2016 election, 

there was a drop between 22.3 and 15 -- to 15.20 on your own 

chart; correct? 
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A. The numbers speak for themselves. 

Q. Now, you agree, though, that when SPAE does its analysis, 

it also compares presidential elections to presidential 

elections; correct? 

A. No.  SPAE looks at these elections individually.  If you 

want to compare -- and I don't know how many times I have to 

say this -- if you are to look at only those who voted like 

looking at voter polarization, yes, you'd want to compare 

presidential to presidential.  But this is looking at everyone 

who's registered, and so the differential in voter turnout 

makes no difference for this chart. 

Q. In regard to the SPAE, I believe you testified that is a 

recognized source by sociologists and political science when 

they're reviewing election material? 

A. I would say all social sciences.  It's one of the standard 

sources. 

MR. JOHNSON:  Okay.  Can you pull up 

Impeachment 114-041.  

BY MR. JOHNSON:

Q. This is from the 2016 -- SPAE's 2016 report on Page 40.  

Does that look familiar to you, Doctor? 

A. I don't think I did this analysis so -- 

Q. I know you didn't do the analysis.  The SPAE 2016 -- 

A. Oh, it's SPAE 2000 -- of course. 

Q. And do you acknowledge that they are comparing, in the 
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left-hand corner, 2016, and in the bottom denominator, 2012? 

A. That's what it says. 

Q. And at least for this purpose, they are just comparing 

presidential to presidential elections? 

A. This is voters.  Of course you're going to do presidential 

to presidential. 

Q. So the proportion of voters reporting a problem when voting 

by mail by state in 2012, the report says .05.  Correct?  And 

we just testified to that; correct?  5 percent?  

A. You brought that number in.  I don't dispute it.  That's 

right. 

Q. And then for 2006, you see that it's now about 2.5 percent; 

correct?  2016? 

A. Correct.  Well within the error margin. 

Q. Which side?  

A. Pardon me?  

Q. Is it 2.5 in the error -- 

A. 2.5 versus --

Q. So it could be 0? 

A. -- 5, yeah. 

Q. It could be 0? 

A. Could be 0.  Could be 8.  

MR. JOHNSON:  You can take that one off, Stacy.  Thank 

you.
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BY MR. JOHNSON: 

Q. In your second report, by that time you had the 2016 

numbers; correct? 

A. Which 2016 numbers?  

Q. The election, voter data.  

A. Second -- yes, of course. 

Q. Okay.  But in your second report, you don't reference that 

any voter complained to an election official in a county in 

Arizona for the 2016 general election that they could not vote 

because of HB 2023.  Correct? 

A. I can't imagine voters would be that specific. 

Q. They wouldn't be specific about not being able to have 

their vote counted? 

A. About tying it to some law.  You know, voters don't -- 

can't name their congressman. 

Q. Well, let me rephrase the question, then.  

A. Sure. 

Q. Are -- in your second report, do you reference that any 

voter that has complained to an election official in a county 

in Arizona for the 2016 general election, that they could not 

vote because their ballot could not be collected? 

A. I did not see any data on that, no. 

Q. Did you research the instances of early ballot collection 

prohibitions in other states? 

A. Yes. 
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Q. Which states? 

A. Oh, quite a few.  I can bring it up if I can find it.  

Q. Maybe -- 

A. South Carolina, New Jersey, Colorado, Maine, Minnesota, 

Arkansas, West Virginia, among others. 

Q. So all those states have prohibitions on ballot collecting 

in some form?

A. In some form.  But my point was they have them in very 

different forms from Arizona, and by lumping them together as 

indication of states that have comparable laws to Arizona, 

Dr. Hood was making an error here.  

Q. But you appreciate that there's other states that have 

ballot collection prohibitions; correct? 

A. Of course.

Q. And you utilized the Republican -- and you testified 

yesterday, you use utilized the Republican National Lawyers 

Association report to reflect that there were no incidents of 

ballot collection or absentee ballot collection fraud in 

Arizona; is that correct?  

A. I think there was maybe one case of absentee voter fraud in 

Arizona, and it had to do with one or two people who said they 

didn't ask for absentee ballots.  

Q. But yesterday -- 

A. Well, I had to explain it.  Because you said no cases 

involving absentee ballots.  There was one. 
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Q. Okay.  But you testified previously that the RNLA reports 

were very relevant here, I think was a quote from yesterday; 

correct? 

A. Yeah.  I think all of these studies are quite relevant 

here. 

Q. Now, you -- in other states, though, you agree that the 

RNLA reported on multiple instances of absentee ballot fraud 

that was reported; correct? 

A. Yes.  But not tied to ballot collection and delivery or 

correlated to the states that prohibit it or don't prohibit it. 

Q. Do you know of any state that does absentee ballot by other 

means than mail? 

A. You can turn in an absentee ballot in person. 

Q. Well, but it's still something that's mailed to you, and 

you might have to have an excuse? 

A. Oh, yeah.  Of course it's mailed to you. 

Q. It's all mail; right? 

A. Oh, yeah, yeah, yeah.  Not all mail, but mailed to you 

certainly. 

MR. JOHNSON:  Stacy, if you can bring up Defense 

Exhibit 360, please.

BY MR. JOHNSON:  

Q. I believe you make reference to this on Footnote 48 of your 

second report, which is Plaintiff Exhibit 92-022.

MR. JOHNSON:  Can you highlight the states down here, 
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please, Alabama through California?  

BY MR. JOHNSON:

Q. So the first state, Alabama, it has at least two cases of 

absentee ballot fraud; is that correct?  

A. Right.  And I think that's one of the states that bans 

ballot collection and delivery. 

Q. Okay.  And then you get down to -- 

MR. JOHNSON:  Can we get go to the next page, please?  

Blow it up a little bit, Stacy.  I'm sorry.

THE WITNESS:  Yeah.  I can't read it the way it is.  

Old eyes, not young and sharp like you.  

BY MR. JOHNSON:

Q. So Connecticut is another one, absentee ballot fraud? 

A. Sure.  Those are examples of absentee ballot. 

Q. And there are multiple examples of -- 

A. But none of it tied to ballot collection and delivery. 

Q. But did you do a review of any of those cases, Doctor, in 

your report?  

A. I reviewed some of them, because I have looked at absentee 

ballot fraud cases.  And I've never come across an absentee 

ballot fraud case that's tied to ballot collection.  But if you 

want to show me one, I'm happy to look. 

Q. You do agree that these RNLA reports do make reference to 

quite a few absentee ballot cases throughout the country, 

though; correct? 
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A. Of course.  But untied to what we're talking about. 

Q. Have you conducted any other analysis concerning voter 

confidence in other states that have restrictions on ballot 

collection? 

A. I'm trying to understand what you're asking me.  

Q. Let me ask it again, then, Doctor.  

Have you conducted any analysis concerning voter 

confidence in other states that have restrictions on ballot 

collection? 

A. I got it now.  

And no.  And the reason is that in Arizona, it's 

unique because you just got it in.  In these other states, it's 

been in place for a long time.  So -- 

Q. Ballot collection has been -- 

A. -- you couldn't do the study. 

Q. So ballot collection has been prohibited in other states 

for quite a long time? 

A. Yeah, not just last year. 

Q. So Arizona didn't invent it? 

A. No, of course not.  I never said that. 

Q. All right.  You referenced the withdrawal of SB 1412 from 

preclearance as evidence of concern regarding the legitimacy of 

restrictions on ballot collection; correct? 

A. I'm not sure I used the word "legitimacy."  I think I used 

the word "discriminatory effect or intent," because that's what 
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Justice looks at. 

Q. But you agree that there was no deviation from the 

Department of Justice procedure that they provided an 

opportunity to withdraw if you want -- if a state wanted to; 

correct? 

A. Any state can withdraw.  I never said they were violating a 

Justice procedure.  That wasn't my point. 

Q. Did Arizona explain to Department of Justice why it was 

withdrawing SB 1412? 

A. I don't think you have to.  You just withdraw it. 

Q. That wasn't my question.  

A. I'm sorry. 

Q. Did Arizona explain to the Department of Justice why it was 

withdrawing SB 1412? 

A. Not that I know of. 

Q. So we do not know what -- why Arizona withdrew SB 1412; 

correct? 

A. I've seen argument and explanations coming from the State, 

and I've dealt with them. 

Q. Understood.  But you -- Arizona did not write back to the 

Department of Justice? 

A. No.  That would be very foolish for them to do that. 

Q. Do you know how frequently states withdrew submissions from 

the Department of Justice? 

A. I know how frequently Arizona did:  Six out of 773. 
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Q. Are you familiar with the bailout provisions under 

Section 5 of the Voting Rights Act? 

A. Well, I'm not a lawyer, but I'm generally familiar.

Q. You testified yesterday you've advised the Department of 

Justice -- 

A. Yeah.  On Section 5.  

Q. Are you familiar with the fact that if the Attorney General 

issued an objection to a voting practice in a jurisdiction, 

that a jurisdiction could then not bail out for ten years? 

A. Absolutely, I'm familiar with that. 

Q. And so is that possible one of the reasons that the State 

of Arizona had concerns -- 

A. No.  For two reasons.  One, they submitted in 2011, very 

shortly after they withdrew, and they had an objection within 

the previous ten years.  Two, they did not make that argument 

in the courts.  They instead -- 

Q. Why -- 

A. Let me finish.  It will take me ten seconds -- conceded 

they couldn't meet the requirements and attacked the 

constitutionality of the law instead. 

Q. Doctor, if you could just answer the question.  

You don't have any information, though, or documents 

that you reviewed to reflect the reasoning and possibly this 

ten-year bailout issue? 

A. Absolutely, I do.  I have the court document which -- 
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Q. Which -- 

A. Let me finish. 

Q. I'm just asking for clarification.  Which court document -- 

A. Yes, I do. 

Q. Which court document are you talking about? 

A. The court decision that denied them an opportunity to go to 

a three-judge court that I referenced here, in which the court 

says Arizona concedes that it does not meet the requirements 

for bailout. 

Q. SB 1412, though, was not a redistricting case.  That had to 

deal with ballot collection? 

A. Irrelevant.  An objection is an objection.

THE WITNESS:  Your Honor?  

THE COURT:  Yes?  

THE WITNESS:  I'm going to need a break pretty soon.

MR. JOHNSON:  Oh, sure.

THE COURT:  You're ready for a break?  Let's take a 

break, come back at 2:35. 

(Recess taken, 2:20 p.m. to 2:38 p.m.) 

THE COURT:  You may continue. 

MR. JOHNSON:  Thank you, Your Honor. 

THE COURT:  Dr. Lichtman, please do your best to 

answer his questions yes or no.  Because -- 

THE WITNESS:  All right, I'll try. 

THE COURT:  Most of them are yes-or-no questions. 
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MR. JOHNSON:  Thank you, Your Honor. 

BY MR. JOHNSON:

Q. Dr. Lichtman, you -- before the break, you mentioned about 

that bailout case -- 

A. Yes. 

Q. -- correct?  

You are aware that bailout case was after the 

withdrawal of SB 1412; correct? 

A. Very shortly thereafter, correct. 

Q. All right.  So the people who withdrew SB 1412 could not 

have known about that court decision in the bailout case; 

correct? 

A. Absolutely, they could have, because they conceded they 

didn't meet the requirements.  It wasn't that the Court found 

that. 

Q. Thank you, Doctor.  

You testified yesterday about the repeal of two 

previous bills that related to ballot collection; correct? 

A. Yes. 

Q. The first was obviously in regard to SB 1412, which we've 

already talked about; correct? 

A. Yes.

Q. And that was withdrawn from the Department of Justice? 

A. Yes. 

Q. Correct?  
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Because it was withdrawn, it had to be repealed; 

correct?  Otherwise, it had to go back to the Department of 

Justice? 

A. Could have been resubmitted or repealed, correct. 

Q. So really, those are -- those two separate issues are 

really one.  To do an effective withdrawal, you had to repeal? 

A. There was a third option.  It could have been amended. 

Q. Thank you, Doctor.  

The second one was in regard to HB 2305, which was an 

omnibus bill; correct? 

A. Yes. 

Q. And are you familiar with the Voter Protection Act in 

Arizona? 

A. To some extent, yes. 

Q. And you appreciate that if a referendum occurs in regard to 

a bill or law, that that -- the only way to change that law in 

the future is through a two-thirds supermajority; correct? 

A. Yes.  I referenced that as an issue.  Absolutely. 

Q. Okay.  And don't you think the Voter Protection Act is a 

provision that supports the direct democracy protections you 

were discussing yesterday? 

A. I really haven't thought about that.  I'd have to think 

about it a little more.  I don't talk about that in my report. 

Q. Voter Protection Act in Arizona, it's pretty rare 

nationally, though; correct? 
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A. Yeah. 

Q. That's progressive? 

A. I don't know the full context of it, so I'm going to pass 

on that. 

Q. You support the initiative and referendum process and 

making sure citizens have the final say? 

A. I think it's generally a good idea. 

Q. Yeah.  

Yesterday, in regard to HB 2305, you were testifying 

about how that was -- how that went procedurally through the 

process; correct? 

A. Yes. 

Q. And your -- are you aware that 2305 went through both 

committee and debate before it was voted on? 

A. Yes. 

Q. And -- but your criticism is that it was voted on as one of 

the last bills in the legislative session? 

A. Right.  It didn't go through -- given the magnitude of the 

bill that it impacted voting and participation in so many ways, 

it wasn't thorough enough. 

Q. But you appreciate that it did go through the committee and 

debate process.  You're not -- 

A. I think it has to, yeah. 

Q. And it has to because of the House and Senate rules -- 

A. Yeah.
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Q. -- correct? 

A. Yeah. 

THE COURT:  Hang on a second.  

Let him finish his question.  You're stepping on him. 

THE WITNESS:  Oh, sorry. 

BY MR. JOHNSON:

Q. Do you know the percentage of bills that are passed in 

the -- in session that are rarely voted on the last day of that 

legislative session? 

A. No.  I'm sure there are some. 

Q. Are you aware it's a common practice in the state of 

Arizona? 

A. It's probably a common practice everywhere, but my point 

was we're dealing with a bill here of great magnitude that 

affects fundamental rights. 

Q. So regardless of what state it went into -- came from, 

percentage-wise, it's a good chance it would be at the end of 

the legislative session that it's finally voted on? 

A. I can't give you a percentage, but there's some chance. 

Q. Because it has to go through committee? 

A. I understand. 

Q. I'm asking you.  It has to go through committee; correct? 

A. That isn't necessarily the critical reason. 

Q. But in Arizona, it has to go through committee? 

A. Oh, yes.  And it goes through committee in most states, but 
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that's not the critical reason. 

Q. And it has to be debated; correct? 

A. Yes, but that's not the critical reason. 

Q. As part of your reports, you are -- in preparations for 

your reports, you reviewed the legislative hearing transcripts 

related to HB 2023; correct? 

A. Yes. 

Q. In regard to HB 2023 procedural process, from introduction 

by Representative Ugenti to passage, you agree that there were 

no procedural deviations from the authorized legislative 

process; correct? 

A. Correct. 

Q. Everything was allowed by both the House and Senate rules? 

A. Correct. 

Q. In your report, you do not conduct any analysis for Arizona 

of how many introduced bills make it out of committee? 

A. No. 

Q. In your report, you do not conduct any analysis in Arizona 

of how many introduced bills actually become law? 

A. No. 

Q. Did you conduct any independent research on the statements 

made in the legislative hearings by the opponents of HB 2023? 

A. I don't understand the question by "independent research." 

Q. So when somebody who opposed HB 2023 and they stated a 

fact, you did not do any independent review of that statement; 
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correct? 

A. They didn't state any facts. 

Q. In your report, you make reference to, say, Representative 

Fernandez, who both -- 

A. Oh, I'm sorry.  No, I didn't.  Because I didn't see any 

attempt to challenge that. 

Q. Did you conduct any independent research on the statements 

made in the legislative hearings by the proponents of HB 2023? 

A. No.  And you couldn't. 

Q. Okay.  

MR. JOHNSON:  Can you bring up 91-016, please?  

MS. PALMER:  91 -- 

MR. JOHNSON:  91, and then page 16.  

BY MR. JOHNSON:

Q. I bring this up to help you refresh your memory, but in 

HB 2023, there was testimony heard by the committee about 

events in Yuma; correct?  You testified about this yesterday?  

A. I don't know if I testified about it yesterday.  We 

discussed it at length in deposition.  I do recall that. 

Q. Okay.  So there was references in the legislative history 

as to events that occurred in Yuma; correct? 

A. Can you show me where I reference that?  I don't see it 

here.  I only recall you bringing it up in deposition. 

Q. Okay.  

MR. JOHNSON:  Can you take it off, please. 
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BY MR. JOHNSON:

Q. Are you aware that during the legislative history for 

SB 1412, that there was even more discussion about the events 

in Yuma? 

A. You'd have to show me.  I don't recall that.  I do 

recall -- what I do recall about the events in Yuma was they 

were investigated and found to be baseless. 

Q. But there was a report, and there was an investigation; 

correct? 

A. I just said so. 

Q. Okay.  You agree that at the time of HB 2023's enactment, 

the Arizona Legislature did not have statewide data broken out 

by race on the utilization of early voting; correct? 

A. I don't know if they did or didn't.  I don't -- I can't 

answer that. 

Q. So there is no statewide data broken out by race on early 

ballot collecting? 

A. Are you talking about just early voting or ballot 

collection and delivery?  

Q. Ballot collection.  

A. Oh, see -- no, they did not, if that's what you mean. 

Q. Okay.  In your report, you relied on statements made by 

former Governor Jan Brewer for your opinion that the 

legislature passed HB 2023 with discriminatory intent; correct? 

A. Not exactly.  That was one of the senate factors on racial 
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appeals. 

Q. You did make reference to her statement; correct? 

A. Yes. 

Q. You appreciate that former Governor Jan Brewer is not a 

member of the legislature? 

A. That wasn't the purpose for which I cited her. 

Q. And are you aware that when she made that statement, did 

she make it before HB 2023 or after HB 2023 was passed? 

A. Probably after, but I didn't reference it to anything 

involving HB 2023.  It was part of the factor on racial 

appeals. 

Q. I'm just making -- there's a lot of material, Doctor.  I'm 

not going step by step.  You're not directing me as to my 

examination.  I'm just asking you questions.  

You made a reference to Governor Jan Brewer; correct? 

A. Yes. 

Q. And as part of that reference, you understand that she was 

not in the legislature at the time she made that reference; 

correct? 

A. Yes, of course. 

Q. And you appreciate that that statement was made after the 

enactment of HB 2023? 

A. If you say so.  I don't recall.  I wasn't even interested 

in looking at that. 

Q. You relied on Secretary Reagan's March 3rd, 2016, speech at 
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the Conservative Political Action Committee to show the 

legislature's intent? 

A. In part, yes, it was one thing. 

Q. You did not make reference to her entire speech; correct? 

A. I read and listened to her entire speech and quoted great 

sections of her speech. 

MR. JOHNSON:  Can you please pull up Plaintiff 

Exhibit 38 at 1?  Plaintiff Exhibit 38, please.  

And if you could highlight the third paragraph, "Far 

from it."  

BY MR. JOHNSON:

Q. I'm going to read this for you, Professor.  This is part of 

her written speech, Secretary Reagan's written speech:

Far from it, as Republicans, we probably believe in 

greater access to the polls.  We believe it should be easy to 

vote, but we -- if -- but it -- we also believe it should also 

be hard to cheat.  Easy to vote, hard to cheat.  That is gold 

standard in the election process that you should demand your 

Secretary of States be striving for.  

Did I read that correctly? 

A. Yes. 

Q. You did not make reference to this quote in your report? 

A. I did.  I talked at great length about her commentary about 

making it easy to vote and hard to cheat, and explained why I 

thought that was -- 
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Q. I apologize.  

A. -- pretextual. 

Q. My question was probably inartful. 

This section was not one of the specific excerpts that 

you pulled out in your report? 

A. I'd have to look, but I certainly talked about it.  

MR. JOHNSON:  Can you pull up Plaintiffs' 91-014. 

THE WITNESS:  Yeah.  I didn't quote that one 

specifically, but I did quote one when she said the same thing, 

"easy to vote, hard to cheat." 

BY MR. JOHNSON:

Q. Understand.  

In your review of the legislative record for HB 2023, 

did you see any reference to Secretary Reagan's CPAC speech? 

A. Not that I can recall. 

Q. Did you verify that any member of the legislature was, in 

fact, aware of her comments during the passage of HB 2023? 

A. There would be no way to know.  But CPAC is very prominent. 

Q. Thank you.  Thank you, Doctor. 

Did you review any polling data from before or after 

Secretary Reagan made that speech to determine if the speech 

had been widely understood in the Arizona public? 

A. I don't think there was any polling data on that. 

Q. Is that a no, Doctor? 

A. Well, there isn't data so I didn't review it. 
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Q. You understand that Secretary Reagan is an election 

official in the State of Arizona? 

A. Yes. 

Q. And in your report and your testimony from yesterday, you 

criticize Secretary Reagan from allegedly offering to collect 

ballots.  Correct? 

A. I analyzed that, yes. 

Q. Do you appreciate that under HB 2023, that Secretary Reagan 

is an authorized -- is authorized as an election official to 

collect ballots? 

A. I'm not certain she's one of them.  You'd have to show me. 

Q. And -- well, yesterday you testified that you searched a 

website to make that determination.  

A. Right.  I didn't see it on her website. 

Q. Did you talk to anybody at the Secretary of State's Office 

about this opinion of yours? 

A. Which opinion?  

Q. That she was not allowed to collect a ballot.  

A. I think I said that.  I just said I didn't find any 

indication that she was. 

Q. My question to you, Doctor -- 

A. That I can -- 

Q. -- was did you talk to anybody at the Arizona Secretary of 

State's Office to determine whether she was allowed to collect 

a ballot? 
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A. I didn't talk to anyone. 

Q. Are you aware that Secretary Reagan's office is designated 

by the Maricopa County Elections Department as a site where 

PEVL -- that's the early voting ballots -- can be delivered? 

A. I think I talked about that, yes. 

Q. You -- in your report, you analyze or you reference several 

bills from 2017 in support of your evidence of discriminatory 

intent.  Correct?  I can bring you to the cite. 

MR. JOHNSON:  93-006, please.

THE WITNESS:  What's the cite?  

BY MR. JOHNSON:  

Q. 93-006.  Plaintiff's exhibit.  

A. Thank you. 

Q. This is the start of them, but these are several bills from 

2017; correct? 

A. Yes. 

Q. And -- but when the legislature passed HB 2023, they didn't 

have these bills in front of them; correct? 

A. Of course not. 

Q. And as part of this, I see that you might have been missing 

one.  Did you analyze Representative Ugenti's 2017 HB 2467 that 

restricts the ballot collection amongst Republican precinct 

committeemen? 

A. I don't recall that bill.  You'd have to show it to me. 

Q. You didn't cite to it.  I'm just --
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A. No.

Q. -- curious as to why you left it out.  

A. I did not cite to it. 

Q. It had to do with elections.

A. I did not cite to it. 

Q. Did you perform any analysis, then, as to whether or not 

HB 2467 in 2017 was proposed for discriminatory purposes? 

A. If I didn't analyze it, I didn't analyze it.  

Q. In your reports, you reference that Arizona was subject to 

the Voting Rights Act Section 5 preclearance requirements under 

2013 as evidence of official discrimination.  Correct? 

A. No. 

MR. JOHNSON:  Can you pull up 91, dash -- 

THE WITNESS:  I said from '75 until 2013.  

BY MR. JOHNSON:

Q. But during that time -- 

MR. JOHNSON:  It's okay.  

BY MR. JOHNSON:

Q. During that time that Arizona was under a Section 5 

preclearance, are you aware of the DOJ issuing any objections 

to any of Arizona's procedures for registration or voting?

A. I don't recall any such objection.  That doesn't mean there 

wasn't one, but I don't recall it.  

Q. The only ones you recall are the ones for redistricting; 

correct? 
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A. Yes.  Because those were major statewide objections.

Q. But they didn't deal with voting procedures or 

registration; correct? 

A. Correct. 

Q. You also reference in your report the Arizona Employment 

Protection Act of 1996 as evidence of official discrimination.  

Correct? 

A. Correct. 

Q. In support of this position in your report, you reference 

the Arizona -- in your report, I apologize -- strike that.  I 

can't read my own writing, and it's typed. 

In your report, you reference that the Arizona 

Employment Protection Act of 1996 exempted employers with fewer 

than 15 employees for being sued for discrimination.  Correct? 

A. Correct. 

Q. You are aware that the federal Civil Rights Act also 

exempts employers with fewer than 15 employees from being sued 

for discrimination; correct? 

A. Correct. 

Q. Under Arizona law, employers are required to give employees 

time off work to be able to vote on Election Day; correct? 

A. If you say so. 

Q. You didn't analyze that as part of your report? 

A. I don't recall that. 

Q. Do you understand how many hours they get? 
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A. Sorry, what did you say?  

Q. How many hours an employer is required to give an employee 

to go vote, you don't know that? 

A. I'm not aware of that. 

Q. Do you know the standard in the United States as to what an 

employer is required to give an employee to go vote? 

A. I don't think there is a federal law about requiring -- 

Q. I didn't say a federal law.  I said standard, sir.  

Standard.  Standard.  Is there a standard amongst the states? 

A. Not that I'm aware of, no. 

Q. Would you agree that Arizona giving three hours for 

employer -- employees to go vote is generous? 

A. I'd have to analyze it, and I didn't.  And I didn't see any 

of your experts analyze it so I don't have an opinion. 

Q. Thank you for the commentary. 

In your report, you do not reference any examples of 

an employer in the state of Arizona being accused of not 

providing employees time off to go vote; correct? 

A. Correct. 

Q. You agree that the provisions of the Arizona Employment 

Protection Act of 1996 did not include any provision 

restricting or regulating the voting process in Arizona; 

correct? 

A. Correct. 

Q. In preparing your report, you did not review any scholarly 
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material that provides an analysis of the Arizona Employment 

Protection Act and the ability of Arizona voters to vote; 

correct? 

A. Correct.  Not when you put it like that. 

Q. Thank you.  

You also reference in your report, Arizona's passage 

of Proposition 107 in 2010 that banned racial preferences as 

evidence of official discrimination.  Correct? 

A. I'm sorry.  You need to refer me to the page of my report. 

Q. Sure.  

Plaintiff Exhibit 91-026, please.  And it's one bullet 

point.  It's the second bullet point.  One line.  No 

commentary.

A. Ah, yes.  HB -- Proposition 107.  Got it.  

Q. That's what I said.  In 2010; correct, sir? 

A. That's correct. 

Q. Okay.  The provisions of Proposition 107 did not include 

any provision restricting or regulating the voting process in 

Arizona; correct? 

A. Correct. 

Q. In preparing your report, you did not review any scholarly 

material that provides an analysis of Proposition 107 and the 

ability of Arizona voters to vote; correct? 

A. Correct. 

Q. You note in your report that Arizona did not repeal its 
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literacy test law until 1972 as evidence of official 

discrimination; correct? 

A. Correct. 

Q. Your concern was that this passage occurred two years after 

the national ban; correct? 

A. I analyzed that in my report. 

Q. In your reports, but you do not cite any evidence that 

shows Arizona actually enforced its literacy test between 1970 

and 1972; correct? 

A. Correct.  I cite the court opinion of their defending it. 

Q. Understand.  But for this two-year period, are you aware of 

any cases where it was enforced? 

A. I didn't look at that. 

Q. Arizona currently does not have a literacy test to vote; 

correct? 

A. Correct. 

Q. Arizona election officials publish election material in 

both English and Spanish; correct? 

A. Correct. 

Q. Did you identify that as one of the responsive factors for 

the State of Arizona? 

A. They have to. 

Q. But it's still responsive to minority needs, whether they 

have to or not? 

A. Not at the initiative of -- in fact, they have been quite 
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resistant to bilingual education and bilingual ballots with 

their English-only proposition.  That, of course, was struck 

down. 

Q. Arizona election officials post election -- or 

post-election officials -- strike that.

Arizona election officials post election voter 

information on their websites in both English and Spanish; 

correct? 

A. Yeah.  Again, they have to. 

Q. They have to on their websites too? 

A. I think it would be -- if they only posted in English, 

they'd probably be challenged. 

Q. It would probably be challenged.  That's a different issue 

as to whether it's required? 

A. Yeah.  I'm not sure it's required as it is for ballots. 

Q. So that's an example of Arizona trying to go above and 

beyond what is required.  Correct, sir? 

A. It depends on the court decisions. 

Q. Arizona election officials post notices at voting locations 

in both English and Spanish; correct? 

A. Correct. 

Q. You also reference Arizona's Proposition 203 from 2000 

which regulated bilingual education as evidence of official 

discrimination; correct? 

A. Correct. 
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Q. Proposition 203 did not include any actual provision 

restricting or regulating the voting process in Arizona; 

correct? 

A. Correct.  Never said it did. 

Q. There are other states that have similar provisions; 

correct? 

A. Of course. 

Q. In preparing your report, you did not review any scholarly 

material that provides an analysis of Proposition 203 and the 

ability of Arizona voters to vote; correct? 

A. Correct. 

Q. You referenced Arizona's delayed implementation of the 

Martin Luther King Jr. holiday as evidence of official 

discrimination; correct? 

A. Correct. 

Q. Arizona does, in fact, celebrate MLK Day? 

A. Correct. 

Q. The Martin Luther King holiday proposition did not involve 

a voting practice; correct? 

A. Correct. 

Q. Did you conduct any independent assessment to determine how 

the presence or absence of the Martin Luther King Jr. holiday 

touched the right to register, to vote, or any other voting 

practice or procedure? 

A. No. 
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Q. In preparing your report, you did not review any scholarly 

material that provides an analysis of the lack of having an MLK 

holiday and the ability of Arizona voters to vote; correct? 

A. No.  Never claimed any of these things. 

Q. Okay.  You -- you also reference SB 1070 dealing with the 

ability of local officials to enforce immigration laws as 

evidence of official discrimination; correct? 

A. Correct. 

Q. They are federal laws, though; correct? 

A. I'm sorry, what?  

Q. Those laws are on the books.  They weren't making up new 

laws.  They were trying to enforce federal laws; correct? 

A. Whoa.  I think they did make up new law, SB 1070 in 2010. 

Q. Understand.  But that dealt with the enforcement -- you 

just testified that dealt with the enforcement of federal law 

by local officials; correct? 

A. It dealt with their interpretation of the enforcement of 

federal law by local officials, and that interpretation was 

struck down by the courts. 

Q. Not for reasons of discrimination.  Correct? 

A. Oh, yeah.  I'm not saying the court struck it down 

because of discrimination.  

Q. It was struck down because of supremacy and preemption; 

correct, sir? 

A. Right.  And I didn't cite the court as the reason it was 
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discriminatory. 

Q. In preparing your report, you did not review any scholarly 

material that provides an analysis of SB 1070 and the ability 

of Arizona voters to vote; correct? 

A. Didn't and didn't claim that. 

Q. You are aware that Hispanic voters' registration and voting 

has actually increased since the passage of SB 1070; correct? 

A. Correct. 

Q. You also reference a consent decree in 1974 over 

desegregation of public schools in Tucson as evidence of 

official discrimination; correct? 

A. Correct. 

Q. Other than the fact that local schools are sometimes 

polling places, is there any education law, policy, or 

regulation that restricts or regulates the voting process in 

Arizona? 

A. No.  There can't be. 

Q. I'm asking if you're aware of any.  

A. Of course not. 

Q. In your second reply report, you -- we already went through 

that.  Sorry, Doctor. 

In regard to your polarization opinions in your first 

report and your first rebuttal report, you relied on exit 

polling; correct? 

A. In part.  I also relied on district-level ecological 
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inference analysis. 

Q. Sure.  But one of the -- 

MR. JOHNSON:  If you can pull up -- I think it's 

PL 92-009, Table 4.

THE WITNESS:  92-009?  

BY MR. JOHNSON:  

Q. I believe so, sir.  29.  

A. 29?  

Q. I'm sorry.  92-0 -- you don't have it.  It's -- you have -- 

there you go.  

A. So it is 9?  

Q. Yep.  

A. Thank you. 

Q. And in this reference, you're making reference -- if you 

can look at the source, it says exit polls as your source? 

A. Yes. 

Q. You agree that exit polling has not done too well in recent 

elections; correct?  Such as Eric Cantor would be a congressman 

right now if exit polls were reliable? 

A. I don't recall an exit poll for a congressional race.  Exit 

polls are conducted statewide, so you'd have to show me that. 

Q. You utilized only exit polling data from the presidential 

and senate elections in 2004, 2008, 2012, and 2016; correct? 

A. I'm looking at the chart.  It's only presidential 

elections, and it only goes up to 2012 because that was the 
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last available data at the time of the passage of HB 2023, and 

this report is dated before the 2016 presidential election. 

Q. Thank you.  

But you were not able to identify the precinct 

location where these exit polls took place; correct? 

A. They took place across state. 

Q. You can't identify the specific precincts? 

A. No. 

Q. Is it possible that some exit polling was greatly -- from 

one precinct and then there's other precincts that had no exit 

polling there? 

A. It's possible, but the exit polls are pretty careful to get 

representative samples of the precincts.  And you can see 

consistency over time in them. 

Q. You agree that these elections all involve different 

candidates; correct? 

A. Yes.  And that's the point. 

Q. You agree that specific candidates in an election race can 

impact polarization; correct? 

A. That's what makes this so significant that you're getting 

polarization no matter what the composition of the race. 

Q. But your analysis did not take into account exit polls for 

other races for nonfederal elections like governor, county 

officers, or municipal officials; correct? 

A. As far as I'm aware, there were no exit polls for county 
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officials, municipal officials.  And I'm not sure there were 

recent exit polls for governor either. 

Q. Did you do any searches in the state of Arizona? 

A. I'm sorry, what?  

Q. Did you do any searches within the state of Arizona, 

10 News, local news sources that were reporting on those 

elections? 

A. The news sources would not be conducting exit polls. 

Q. I'm trying to ask you if you identified any sources during 

your search that would have talked about exit polling for those 

races.  Did you do any search? 

A. I looked for exit polls for those races and didn't find 

any. 

Q. You also excluded elections that you considered landslides; 

correct? 

A. Not in this table.  This is all the presidential elections. 

Q. Correct.  

MR. JOHNSON:  Can you pull up PL 91-31, please.  

BY MR. JOHNSON:

Q. In this one, did you exclude elections that were based off 

of landslides? 

A. Yeah, because those elections which are not really 

contested -- you've got some of them involving people like 

John McCain that you don't get real indications of differences 

in voting.  We've got more than enough here to indicate 
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polarization. 

Q. John McCain does pretty well with the Hispanic community? 

A. I'm sure he does.  He does well across the board. 

Q. So, but is it possible that those landslide elections can 

show support from groups for a candidate of a different 

ethnicity? 

A. In landslide elections, you're not getting much 

differentiation.  That's why you don't look at them, because 

they're not really contested elections and don't matter. 

Q. It's a yes or no:  Can it impact an analysis by excluding 

landslide elections? 

A. I think it makes the analysis more accurate. 

Q. Did not answer my question.  All I asked for was a simple 

question.  

A. Well -- 

Q. Will it impact an analysis by excluding a landslide 

election?  The numbers are going to change if you include the 

landslide election.  Right, Doctor? 

A. Yes, and it makes it less accurate.

MR. JOHNSON:  You can pull up 93-014.  

BY MR. JOHNSON:

Q. In your second report, you evaluated the polarization in 

the 2016 general election using a CNN exit poll; correct? 

A. Yeah.  

They all use the same exit polls, by the way.  It's 
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not that individual networks conduct their own exit polls.  

They're all done by a central polling outfit. 

Q. Thank you.  

You did not conduct any analysis as to the degree of 

polarization in 2006 for Arizona compared to other states; 

correct? 

A. I did conduct -- 

MR. JOHNSON:  Can you pull up --

THE WITNESS:  -- an analysis of -- 

BY MR. JOHNSON:  

Q. Just hold on, Doctor.  

A. -- Arizona compared to other states. 

MR. JOHNSON:  Can you pull up his second deposition, 

page 92?  

THE WITNESS:  Did you say 2016?  

BY MR. JOHNSON:  

Q. I did, sir.  

A. Oh, no.  My analysis was before that, to be evidence 

available at the time. 

Q. But your -- the data was available for your fifth report? 

A. Yes.  I did not do a 2016 comparison. 

Q. The question is you could have if you -- 

A. Of course. 

Q. Thank you.  

You did not conduct any analysis of how candidate 
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effects may have impacted the data in Table 2 of your second 

report; correct? 

A. Which is Table 2 again?  

MR. JOHNSON:  So if you pull it back up.

THE WITNESS:  The one we just saw?  

BY MR. JOHNSON:  

Q. Yes, sir.  

If you want me to repeat the question, I can.  The 

question is, you did not conduct any analysis on how candidate 

effects may have impacted the data in Table 2 of your second 

report; correct? 

A. You see polarization no matter which candidate you're 

looking at; more so for President. 

Q. I don't know if that's a yes or a no, sir.  

A. I don't think it's relevant here is the answer.  No. 

Q. Okay.  You said no.  Okay.  Thank you. 

You used a draft report by a consulting firm 

Strategic Telemetry, written by King and Strasma to form your 

analysis of racial polarization; correct? 

A. In district elections. 

Q. Right.  And that was a draft report, we covered yesterday; 

correct? 

A. Yes.  And as I explained, the draft was not changed. 

Q. But in your report, you don't reference that it was a 

draft; correct? 
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A. I just put the title that they put on it, which didn't say 

"draft."  And I explained it is a draft.  I'm not arguing. 

Q. My question is very simple.  In your report, you didn't 

reference that it was a draft? 

A. No.  I just referenced the way they described it. 

Q. Do you know if that report was ever accepted by the Arizona 

Redistricting Commission? 

A. I believe it was from basis of what I looked at later. 

Q. Then why didn't you use the finalized one? 

A. I'm sorry, what?  

Q. Why didn't you use the finalized one? 

A. I don't think it changed, is my point. 

Q. You testified previously that Gary King was one of the 

authors who drafted the report you relied upon; correct? 

A. Correct. 

Q. And I understand you're quite familiar with Gary King and 

the Strategic Telemetry firm; correct? 

A. I'm not familiar with Strategic Telemetry.  I am familiar 

with Gary King. 

Q. Are you aware at all that the Strategic Telemetry firm 

primary consults for Democratic Party campaigns? 

A. I know nothing about the firm.  And I know a lot about 

Gary King, and he's pretty apolitical.

Q. So did you review the CVs that went along with that draft 

report? 
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A. The what?  

Q. The curriculum vitaes of the people who drafted that 

report -- you didn't look at those? 

A. As I said, I'm very familiar with Gary King and he is, 

arguably, the leading quantitative political scientist in the 

nation. 

Q. Is it something that you would normally look at a CV of an 

author to determine the reliance, especially on a draft report? 

A. Not when Gary King is involved, someone I know that well. 

Q. But you agree that it was both Gary King and Mr. Strasma; 

correct? 

A. Correct.  But Gary King's name is on it.  And I see no 

critique of it by anyone. 

Q. Did you review more of the Arizona Redistricting Commission 

material as to who drafted that report? 

A. It's King -- we just -- 

Q. And Ken Strasma.  

A. Yeah. 

Q. Do you know Mr. Strasma? 

A. I don't know Mr. Strasma. 

Q. Is it something that you would normally look at to 

determine the credibility of a draft report by knowing one of 

the half authors? 

A. Not when I already know one of the authors is Gary King, 

and he would never put his name on anything that wasn't 
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accurate.  

And there's no political commentary here.  This is 

just straight numbers, and Gary King, as I said, is arguably 

the leading political science numbers man in the nation, maybe 

the world. 

Q. Are you aware -- you understand that the draft report only 

evaluated -- the draft report did not evaluate all of the 

legislative districts; correct? 

A. I testified about that, yes. 

Q. And you understand that the draft report did not address 

all of the Arizona statewide races; correct? 

A. Of course not. 

Q. It concentrated on the mining commissioner; correct? 

A. No.  Mining commissioner was one of them, but it looked at 

many other statewide -- excuse me -- district level races as 

well. 

Q. But not governor? 

A. It's not a district level race. 

Q. Well, but -- so the governor is not on the ballots in 

individual districts? 

A. They looked at races that were for offices within the 

district, like mining commissioner, which as I explained, are 

very valuable because, you know, they're for lower level 

offices and they're less affected by candidate effects. 

Q. Thank you.  
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The draft report did not address any county races; 

correct? 

A. Correct. 

Q. Did not address any municipal elections; correct? 

A. Correct. 

Q. And you -- 

MR. JOHNSON:  If you can bring up Chart 91-032 and 

91-033 side by side, that would be great.  He testified about 

this yesterday.  

THE WITNESS:  Sure.  What page are we on?  

BY MR. JOHNSON:  

Q. 91-032 and 91-033, Table 3 of your report.  First -- second 

report, I think.  First amended report.  I apologize.  

A. Yep.  I'm there. 

Q. So in your report, you're only referencing the white versus 

Hispanic races; correct? 

A. That's what he looked at.  And they're also all 

Democratic-Republican races coinciding that. 

Q. You did not use the King and Strasma draft report for races 

where it was minority versus minority candidates? 

A. Incorrect.  Oh, yes. 

Q. Where? 

A. No, I didn't.  You're right. 

Q. You're aware that that data of Hispanic versus Hispanic 

races was available as part of that draft report; correct? 
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A. It may well have been. 

Q. And if you would have included those races in your analysis 

here, the mean for the Hispanic candidate would have just by -- 

had to have gone up because it's Hispanic versus Hispanic; 

correct? 

A. It might well have, and that's why they're not probative of 

anything.  That's not typical of races in Arizona. 

Q. But wouldn't have those races been the ones to reflect 

whether the Hispanic community had an opportunity to vote for a 

Hispanic candidate?  Because it looks like from here, it's just 

white versus Hispanic.  

A. In all of these, they had an opportunity to vote for an 

Hispanic candidate. 

Q. Understood.  But they were going to actually for 

100 percent choose a Hispanic candidate as their officer or 

their elected official because it's Hispanic versus Hispanic? 

A. They would automatically get a Hispanic as their elected 

official no matter what they did, exactly.  That's why it's not 

very probative. 

Q. And by excluding that data, it skews this chart because it 

does not -- the mean for Hispanic candidate would automatically 

increase? 

A. I'd have to -- you'd have to show me the Hispanic versus 

Hispanic elections, and I will let you know. 

Q. This reflects -- your report only reflects the 2008 results 
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from the State Senate District 23; correct? 

A. Incorrect.  There's 23.  There's also a 2010 race in Senate 

District 23.  A mine inspector 2010 race in Senate District 23.  

Q. You reviewed the entire Dr. -- draft report, Doctor? 

A. Whatever I had, yes. 

MR. JOHNSON:  Your Honor, may I approach?  

THE COURT:  You may.  

THE WITNESS:  Thank you. 

MR. JOHNSON:  You're welcome.  

BY MR. JOHNSON:

Q. And what I've referenced is Page 31 of that report I've 

handed to you.  

And that reflects, I apologize, the 2008 results from 

the State Senate District 23; correct? 

A. That's what it says, yes, correct. 

Q. And this is something you reviewed as part of your 

preparation? 

A. I don't recall this because we had the actual -- 

Q. You had white versus Hispanic -- 

THE WITNESS:  Let me finish. 

THE COURT:  Whoa, whoa, whoa.  

THE WITNESS:  -- actual numbers on the chart.

THE COURT:  Stop.  

Just wait till he's finished his answer. 

MR. JOHNSON:  Yes, Your Honor.  I'm sorry. 
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BY MR. JOHNSON:

Q. So, but this involves -- if you can take a look at it, it 

involves a Hispanic Democratic running against a Hispanic 

Republican; correct? 

A. Yes. 

Q. 88 percent of the Hispanic voters voted for the Hispanic 

Democrat? 

A. I'm a little confused here.  Is this -- this is -- 

Q. If you look at the top -- 

A. -- another finding on -- 

Q. I'm looking at the 2008, which is the one right above 2010.  

And it says "Hispanic" for the Hispanic candidate, 

"88 percent."  Correct?  Hispanic Democratic candidate? 

A. Yes. 

Q. And then if you go over, it says for the Republican 

Hispanic candidate, 12; correct? 

A. That's right, which is exactly consistent with my finding 

that polarized voting falls along party lines with the 

minorities being the base of the Democratic Party, and this 

says even in holding race constant, that happens.  Same thing 

with Native Americans. 

Q. So there's just basically sharp division along party lines, 

not always just about race? 

A. That's exactly what all of my analysis is based on, that -- 

demonstrating that the base of the Democratic Party is 
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minority.  The base of the Republican Party is white.  And that 

underlies what was going on in the legislature with respect to 

HB 2023.  If it was just race --

Q. Thank you, Doctor.  

A. -- it would matter a lot less. 

THE COURT:  Hold on.  Stop.  Dr. Lichtman, you've 

already testified to that stuff.  You don't need to do that 

again.  

THE WITNESS:  All right.

THE COURT:  He's asking you yes-or-no questions.  Just 

listen to his question and answer yes or no, please. 

BY MR. JOHNSON:

Q. And, again, the Table 3 from your report, that would not 

include data from that page? 

A. Correct.  But it would have supported it. 

Q. You agree that the draft report did not look at 

polarization from a statewide perspective; correct? 

A. Correct. 

Q. If you could turn to page 21, it would help you refresh 

your memory. 

Are you aware that the draft report referenced that 

Native American and white voting is consistent in CD 2?  That's 

the last paragraph.  

A. I'm sorry.  Which -- there were several pages here.  Which 

page?  
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Q. Last paragraph on page 21.  

A. Let me read that.  Thank you.  

Q. I don't want you to read it, but the question is:  Are you 

aware that the draft report referenced that Native American and 

white voting is consistent in CD 2? 

A. It says to differing degrees, so I don't know how 

consistent it is. 

Q. On that same page, are you aware that the report reflects 

that Native American turnout is equal to whites and they are 

able to elect their candidate of choice? 

A. In LD 2?  

Q. In CD 2, please.  

A. It says LD 2. 

Q. Oh, then LD 2.  I apologize.  

A. And which paragraph are you referring to?  

Q. The last paragraph, sir.  

A. I think that's a strongly Native American district. 

Q. That wasn't my question.  

A. I'm sorry. 

Q. I'm asking what the report said --

A. Yes, it says that. 

Q. -- that you relied upon.

A. Report says that. 

Q. But you did not include that factor in your report? 

A. Correct. 
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Q. Thank you.

You did not independently examine any of the data in 

the draft report that you relied upon; correct? 

A. Correct. 

Q. Other than race, in preparing your reports, you did not 

evaluate any other potential factors that were responsible for 

polarized voting patterns; correct? 

A. Party. 

Q. Besides party and race.  

A. That's correct. 

Q. Okay.  You did not review the voters -- 

A. Wait a minute.  I think I did review other factors, now 

that I think about it.  I looked at things like gender, class, 

education.  I think I referenced this in my report and found 

that when it came to polarized voting, polarization by race far 

exceeded anything else. 

MR. JOHNSON:  Can you pull up the first deposition, 

195, please.  Line 19 to 22, please.  And then I think we're 

going to have to go to the next page.  

BY MR. JOHNSON:

Q. So the question was asked at your deposition:  

Did you look at whether any other factors besides race 

could have been responsible for the voting patterns you 

identified?  

You answered:  That is not what the factor asked.  
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Did I read that correctly? 

A. Yes.  But that's a different question than the one you just 

asked. 

Q. Did you consider the impact of -- 

MR. JOHNSON:  Take that down, please.

BY MR. JOHNSON:

Q. Did you consider the impact of age of the electorate on the 

election results when evaluating polarization? 

A. I think I looked at age, gender, education, and income to 

see if age divides were as powerful as racial divides, and they 

weren't nearly. 

Q. Do you remember which report that was, sir? 

A. I don't recall. 

Q. Is it possible that it didn't make your report but you just 

evaluated it? 

A. Anything is possible.  There's a lot of material in my 

report, but I did look at that. 

Q. You understand that -- 

A. I think we talked about it in the deposition. 

Q. Thank you, Doctor.  

You understand that Arizona is a border state; 

correct? 

A. Yes. 

Q. You did not analyze any data in regard to the voter's 

recent immigration status in doing your analysis; correct? 
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A. I'm not sure I understand the question. 

Q. If a voter -- 

A. How would you -- when you mean voter's immigration status, 

what do you mean. 

Q. I mean if somebody from eastern Europe arrived in the 

United States and they're a brand-new immigrant to the country 

you did not compare that against somebody who's an eastern 

European who's second or third or first generation? 

A. No.  There's no such data. 

Q. Have you conducted any analysis of how Arizona's status as 

a border state may affect socioeconomic disparities? 

A. Not specifically, no. 

Q. In your report, you did not compare how racial or other 

polarization in Arizona compares to other states; correct? 

A. Incorrect. 

Q. Where did you report that? 

A. If I can find it.  

Q. Do you remember which report, sir?  

A. Yes.  I got it.  It's on 92-028.  And it shows that 

there -- when it comes to Hispanics and whites, they're equal. 

Q. Maybe you misunderstood my question, sir, and I apologize.  

I said other states such as California, New Mexico, Texas.  

A. Oh, I didn't realize you meant individual states, when you 

said other states.  That's what this does as a whole. 

Q. Right.  Did you conduct and compare extent of how racial or 
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other polarization in Arizona compared to other states? 

A. Not as individual states, no. 

Q. Now, you testified, I believe this morning, about the large 

districts under Factor 3.  Correct? 

A. Yes. 

Q. Okay.  Are you aware that the Native Americans wanted large 

districts when they testified before the 2011 Independent 

Redistricting Commissions? 

A. I'm not. 

Q. I'm sorry? 

A. I'm not. 

Q. Okay.  Are you aware that Leonard Gorman from the Navajo 

Human Rights Commission testified here and testified before the 

2011 redistricting commission that they were responsive to the 

Navajo request? 

A. I didn't look at any of that.  This was long before 

HB 2023. 

Q. As was -- as was some of the 1912 issues; correct? 

A. Some of the 1912 issues?  

Q. 1912 was statehood, and you have stuff before -- in your 

report, you have stuff that's going all the way back to 1912.  

This was from 2011.  

A. I don't have anything on 1912. 

Q. Do you go all the way back to 1970 for the literacy test 

then?  Let's start there.  
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A. Of course, but this is a different matter -- 

Q. I'm sorry, sir?  

A. -- and a different purpose. 

Q. I'm sorry, sir? 

A. This is a different matter and a different purpose.  That 

is, if they knew that ballot collection and delivery was going 

to be banned, which they couldn't, they might have had a 

different opinion. 

Q. Do you have any studies or -- 

A. Oh, no. 

Q. -- analysis of that? 

A. No.  Just making the point. 

Q. Are you aware that the redistricting commission took great 

strains to keep the Native American tribes together in 

individual districts? 

A. That would make sense.  

Q. And do you think that that's responsive to the needs of the 

minorities in the state of Arizona to ensure that they can vote 

for candidates of their choice? 

A. That may be, but as I pointed out, their plan shortchanged 

minorities three districts. 

Q. But do you agree that keeping -- at their request, keeping 

Indian Native American tribes together can be responsive to 

their needs, especially if they're asking for it? 

A. It can be, but you got to look at the whole context. 
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Q. So if they didn't ask for -- if they asked for it and then 

we didn't give it, then that would be considered nonresponsive 

to their request? 

A. It might be, but you got to look at this in the whole 

context of a plan that discriminated against minorities. 

Q. Are you aware of any claims by the plaintiffs challenging 

the location of polling places because they were not close 

enough to polling -- public transportation? 

A. I'm not aware of that. 

Q. In your report, do you do any assessment of the adequacy of 

public transportation in the state of Arizona? 

A. I don't in my report, but I do have -- I have -- as I said 

in deposition, I've looked at those kinds of things and do have 

some information about it if you're interested.

Q. Sir, please, we're trying to get out of here as quickly as 

possible.  We have a witness waiting.  So if you can just 

listen to the question and answer, I'd really appreciate it, 

and I think everybody else would too.  

A. I've given you my answer, yeah. 

Q. Thank you.  

In your report, did you do any assessment of the 

utilization of rideshare in Arizona? 

A. No. 

Q. In your report, you opine that minorities are more likely 

to have lower levels of education and English proficiency than 
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non-minorities; is that correct?  

A. Correct. 

Q. In your report, you do not evaluate the differences in such 

education levels between immigrants and nonimmigrants within 

each race; correct? 

A. Correct. 

Q. In your report, you do not compare Arizona to other states 

in regard to English proficiency; correct?  Other states.  

A. Correct. 

Q. You also opine in your report that minorities are more 

likely to suffer from health problems than non-minorities; 

correct? 

A. Correct. 

Q. You are aware that HB 2023 allows the collection of ballots 

by caregivers; correct? 

A. Correct. 

Q. Are you aware that voters can do curbside voting if they 

are unable to enter the voting precinct? 

A. Correct. 

Q. Are you aware of voters who need assistance due to health 

can have special election boards come to their locations to 

ensure they can vote? 

A. If their problems are severe enough. 

Q. Did you make reference to any of those in your report as 

being responsive factors? 
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A. No.  Those are standard factors everywhere that I've 

looked. 

Q. In every state? 

A. Every state that I've looked at, including even North 

Carolina. 

Q. Have you actually compared the statutes that require that 

between two different states? 

A. No. 

Q. Okay.  Are you aware that Arizona -- you are aware that 

Arizona has opted into the Medicaid program.  You've testified 

about that; correct? 

A. Yes. 

Q. Did you compare any -- in your reports, do you compare any 

data as to the health concerns you raised due to recent 

immigrant status versus first or second or third generation? 

A. No. 

Q. In your first report, you did not identify any governmental 

policy of discrimination in Arizona in regard to public 

housing; correct?  Your first report.  

A. Unrelated. 

Q. Thank you.  

And that was in your second rebuttal report; correct?  

So basically your fifth report? 

A. That sounds right, after I saw Dr. Thornton's report. 

Q. You rely on reports by Maricopa County and the City of 
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Phoenix to support your position that minorities are more 

likely than whites to rent; correct? 

A. Incorrect. 

Q. I'm sorry, then?  You're not relying on that, that 

minorities are more likely than whites to rent? 

A. I have census data which we just presented this morning 

demonstrating that minorities are much more likely to be 

renters than whites, and that's statewide. 

Q. You do rely on the Maricopa County and City of Phoenix for 

some of your analysis as to housing discrimination, though; 

correct? 

A. Correct.

Q. And you agree that those reports were written to justify 

continued funding from the federal government; correct? 

A. I wouldn't dispute that, but that doesn't mean their 

internal information is problematic. 

Q. Have you ever written a grant application, Professor? 

A. Yes, I have. 

Q. It's an advocacy issue because you want your program 

funded; correct? 

A. I've never put anything inaccurate in a grant proposal. 

Q. I'm not saying inaccurate. 

You did not review -- I think you testified to this, 

but you did not review any statewide reports regarding 

governmental housing issues; correct? 
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A. Correct. 

Q. You testified that previously you were not aware that the 

Arizona Department of Housing has also prepared a statewide 

report submitted to HUD for the purposes of the continued 

funding; correct? 

A. Correct.  Though I'm not surprised. 

Q. You did not -- and again, you did not cite that report? 

A. I didn't see it. 

Q. You did not review any reports for a specific county -- you 

did not cite to any reports for a specific county outside of 

Maricopa; correct? 

A. Correct. 

Q. Did you compare the Maricopa County or City of Phoenix 

reports to the experiences of other large municipalities in 

other states? 

A. Not the reports, but I did other comparisons. 

Q. So other -- like, so the City of Los Angeles, did you 

compare the City of Phoenix to City of Los Angeles? 

A. I compared segregation levels in Phoenix and Tucson to -- 

Q. That's all -- 

A. -- all other metropolitan areas in the United States. 

Q. Okay.  Thank you, Doctor.  

What I was asking you, though, was those other large 

metropolitan cities also prepared reports for the HUD funding.  

A. I'm sure they all did.  Everyone wants funding. 
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Q. That's absolutely right.  

Did you compare the City of Phoenix to the City of Los 

Angeles? 

A. In terms of segregation, yes. 

Q. And I apologize.  Bad question.  

The report that the City of Phoenix drafted, did you 

compare that to the report that the City of Los Angeles 

drafted? 

A. No. 

Q. In your reports, you did not evaluate the effectiveness of 

any of the governmental programs Arizona has that assist with 

housing issues; correct? 

A. Incorrect. 

Q. Where did you report that? 

A. Mid -- at length in my analysis of the Maricopa County and 

the City of Phoenix report, where they indicated that 

enforcement was ineffective because, A, there was -- 

Q. Doctor, you're reading from something.  Can you just cite 

to the Court what you're reading so we're all on the same page? 

A. Pardon me?  

Q. You're reading from something.  Can you just --  

A. I'm not reading from anything.  I'm just telling you from 

memory to answer your question. 

Q. Okay.  Thank you, Doctor.  

Do you know of how many housing complaints between 
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2016 [sic] and 2014, an eight-year period, was cited in the 

Maricopa County report? 

A. I don't recall. 

Q. Would 541 over that eight-year period? 

A. I don't recall.  It's quite possible. 

Q. Do you know the breakdown of the housing discrimination 

complaints in Maricopa County based on race versus disability 

between 2006 and 2014 as reported in that report? 

A. Race versus disability are not mutually exclusive. 

Q. Doctor, if you could just answer the question.  

Did you know the breakdown of the housing 

discrimination complaints in Maricopa County based off of race 

versus disability between 2006 and 2014? 

A. I'm just questioning the premise of your question. 

MR. SPIVA:  I have an objection.  Your Honor, it's not 

a yes-no question.  I mean, a lot of these questions are very 

misleading, and so he ought to be allowed to answer, it seems, 

if it's not a yes-no. 

MR. JOHNSON:  It's the breakdown Your Honor -- 

THE COURT:  Hang on a second.  He's answering them 

fine.  Your objection is overruled.  

BY MR. JOHNSON:

Q. Are you aware that it's 51.1 percent for disability and 

only 25.8 percent for race as to those claims? 

A. I wouldn't dispute that.  That's a lot of race complaints. 
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Q. But -- well, we could do the math.  Of 25.8 percent, of 

over 5 -- only 541 over an eight-year period, do you know what 

that would be?  25 -- we're looking at about 140 complaints?  

Would you dispute that? 

A. Given the chilling effect that these reports talk about, 

that's quite a bit. 

Q. Over -- 

A. Based on race alone. 

Q. Is my calculation correct?  It's approximately 140 

complaints dealing with race over an eight-year period? 

A. That's about right. 

Q. Thank you.  

Do you know the breakdown of the housing 

discrimination complaints in Maricopa's report based on age? 

A. You mean how many are seniors, how many are -- 

Q. Age discrimination.  

A. The levels of age, no. 

Q. Are you aware of the population in the state of Arizona, of 

the age breakdown between senior citizens and people still in 

the workforce? 

A. You bet.  There is a huge gap between the senior citizen 

population -- let's just take adults that are white, which is 

approaching 30 percent, and the Hispanic and minority, which is 

under 10 percent. 

Q. Thank you, Doctor.  I just -- 
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A. I'm aware of the breakdown.

THE COURT:  Hang on a second.  He just asked you if 

you're aware.  He didn't ask you for the breakdown.  So just 

listen to the question.

THE WITNESS:  Sorry.  Yes, I'm aware.

BY MR. JOHNSON:

Q. And you're not aware of the breakdown of age discrimination 

complaints within that Maricopa County report of -- 

A. Correct. 

Q. Thank you.  

Do you know the breakdown of housing discrimination 

complaints in that Maricopa report based off of gender? 

A. No. 

Q. Do you know the breakdown of housing discrimination 

complaints based just on physical disability? 

A. We just went over that. 

Q. I'm sorry? 

A. You just gave me some numbers on that. 

Q. No.  I gave you mental health.  

A. Oh, I'm sorry.  You didn't identify it that way.  

The answer is no. 

Q. In your report, you do not cite any evidence that connects 

specific housing discrimination complaints with a specific 

voter not being able to vote in their designated site; correct? 

A. Not for any individual voter, no. 
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Q. Have you conducted any analysis of how successful 

Maricopa County or Phoenix has been in implementing the 

recommendations referenced in those reports? 

A. No. 

Q. Are you aware that the City of Phoenix provides an online 

form to report housing discrimination? 

A. Yes. 

Q. And they provide a phone number; correct? 

A. Yes. 

Q. And they have physical offices where complaints can be 

received? 

A. Yes. 

Q. And Maricopa County provides the same type of resources? 

A. Yes. 

Q. And are you aware that the Attorney General's Office 

provides the same type of resources? 

A. I'm not surprised, but I'm not specifically aware. 

Q. And are you aware that the federal government provides the 

same type of resources where people can complain? 

A. Yes. 

Q. When a voter moves, they likely must obtain a new 

identification from the Arizona Department of Motor Vehicles; 

correct?  Whether a driver's license or identification card? 

A. Not necessarily. 

Q. But would you say a majority of people either get a 
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driver's license or identification card? 

A. If you put it that simply, 50 plus 1, probably. 

Q. Can't get into a bar without one, probably? 

A. I'm sorry, what?  

Q. Can't get into a bar without one? 

A. Oh, you can use your old driver's license.  

Q. That's true.

A. I know lots of students who do not change their driver's 

license, that I am familiar with. 

Q. And they're most likely not 21.  I'm just kidding.

A. I won't get into that.

Q. Are you aware that when citizens change -- citizens change 

his or their address with the Arizona Department of Motor 

Vehicles, they have the opportunity to update their voter 

registration information online? 

A. Yes, I believe that's true. 

Q. Are you aware that a voter can also register to vote online 

with election officials directly? 

A. I saw that was pending; if it's now enacted, yes. 

Q. Did you compare -- in your reports, do you compare the 

availability of online voter registration in Arizona to other 

states? 

A. Not in my report. 

Q. If needed -- in support of your opinion concerning 

Factor 6, you cite articles from Breitbart.com; correct? 
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A. Yes. 

Q. Were any of the Breitbart statements you referenced by 

Arizona residents? 

A. It's -- they're all nationwide. 

Q. The question, sir, was were they by Arizona residents? 

A. I can't answer that.  Don't know. 

Q. Were any of the Breitbart statements related to the 

administration of Arizona's election? 

A. No.  

Q. You rely on the incident -- in your report, you rely on an 

incident -- strike that.  

You also, in your testimony, you -- and your report, 

you make reference to the former superintendent of public 

education, John Huppenthal's anonymous blog as evidence of 

racial appeals; correct? 

A. Yes. 

Q. You're aware that those anonymous blogs were not in support 

of his campaign; correct? 

A. Campaigns go on perpetually, as we know. 

Q. Were they in support of his campaign directly, sir? 

A. No, not directly. 

Q. Are you aware -- you mentioned former County Attorney 

Thomas in your reports; correct? 

A. Yes. 

Q. And in your testimony today? 
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A. Yes. 

Q. You referenced him as a -- when he made his statements, 

allegedly, he -- you mentioned him as a county attorney.  You 

appreciate he was a former county attorney by then; correct? 

A. My report says former.

Q. But your testimony said county attorney.  

Are you also aware he was disbarred at that time? 

A. He may have been. 

Q. Are you aware of what place he came in on that governor's 

race? 

A. I think he was fourth or fifth.  Of course, that was after 

the racial appeal. 

Q. Were you surprised if he was last?  

If you don't know, it's fine, sir.  

A. I answered.  I think he was fourth or fifth. 

Q. Oh, I'm sorry, sir.

Are you aware that also Superintendent Huppenthal was 

defeated in the Republican primary in 2014 after he was 

identified as the author of those blogs?

A. Right.  But he was elected in 2010 with his racial appeals. 

Q. But those racial appeals were anonymous and not attributed 

to him in 2010? 

A. 2010, they were not anonymous. 

Q. Thank you.  

A. The only anonymous ones were the blogs later. 
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Q. In regard to those appeals, did you do any analysis as to 

the outcome of those appeals that were actually related to his 

candidate or campaigns? 

A. I don't understand the question. 

Q. Did you do any kind of polling as to how those were 

received within the state of Arizona? 

A. I've done no polling. 

Q. Did you review any of the polls as to if they made the 

statement beforehand and they were -- or before they made the 

statement, they were at 5 percent, and then after they made the 

statement, they were at 2 percent in the polls?  Did you do -- 

A. You don't get polling that fine for these lower level 

offices.

Q. So the answer is no, sir; correct? 

A. There isn't. 

Q. In evaluating the extent to which members of minority 

groups have been elected to public office, did you review how 

many minorities actually ran for the office? 

A. No.  That's not what the factor asks. 

Q. You already testified that the House has rough 

proportionality; correct? 

A. I'm sorry, what?  

Q. The House has rough proportionality? 

A. Yes.  Yes. 

Q. You always rely on the number of judges that are Hispanic 
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in evaluating the extent to which members of a minority group 

have been elected to public office; correct? 

A. Yes. 

Q. And you testified previously that that -- a wide majority 

of those are done via merit in the state of Arizona? 

A. Yes.  Appointed.  I don't think I used the word "merit." 

Q. But you did not -- in your report, you did not distinguish 

between the judges who were appointed versus those that were 

elected? 

A. The database doesn't make that distinction. 

Q. Did you try to make that distinction based off of going on 

the websites, looking at their pictures or any of their 

biographies? 

A. You could do that, but that wouldn't coincide with the 

database. 

Q. But you could have done an independent review? 

A. No, I could not have.  Not possible. 

Q. Did you do an analysis to determine how many minority 

attorneys actually applied to be the Superior Court judge? 

A. No. 

Q. Did you examine the percentage of the population that 

possessed the necessary qualifications to be appointed as 

judges? 

A. No. 

Q. Are you aware that Arizona has a Hispanic justice on the 
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Arizona Supreme Court? 

A. Yes. 

Q. Are you aware that that justice used to be the 

solicitor general of Arizona and represented Arizona before the 

highest courts? 

A. I think that's right.  I'm not certain of that, but I won't 

argue. 

Q. Are you aware that this justice was appointed by a 

Republican after a merit selection process? 

A. I'm not aware of that. 

Q. Are you aware of the composition of the federal bench in 

the state of Arizona? 

A. No.  But they're appointed by the President, not by people 

in Arizona. 

Q. Most of them are barred within the State of Arizona; would 

you agree? 

A. Most of them are what?  

Q. Are licensed to practice law --

A. Of course.  

Q. -- in the state of Arizona?  

A. Of course. 

Q. Are you aware that we have a federal judge, the first 

federal judge who's a Native American? 

A. That may well be true. 

Q. Did you do any type of analysis as to the racial makeup of 
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the federal bench compared to other federal benches? 

A. No. 

Q. Did you make -- do any type of analysis versus Republican 

or Democratic appointments of those judges? 

A. No. 

Q. In your report, you also provide an analysis of the racial 

composition of the legislature.  Correct? 

A. Correct. 

Q. And you used the "Green Book" to discern their race; 

correct? 

A. Among many sources. 

Q. But you appreciate that the "Green Book" does not contain a 

legislator's race? 

A. Of course not.  And I explained how I went beyond that. 

Q. In evaluating your proportionality, you did not examine 

county or municipal elections for judge; correct? 

A. County and municipal elections for judge, no.  The racial 

data was not available. 

Q. Almost there.  

In preparing your report, you did not evaluate Arizona 

tax policy; correct? 

A. I think we discussed it in deposition, but I don't recall 

it specifically being in the report. 

Q. So you did not do an analysis as to the impact of Arizona 

tax policy in regard to the responsiveness for minorities; 
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correct? 

A. Not in the report.  And I didn't see any of your experts 

say that was an indication of responsiveness. 

Q. Thank you, Doctor. 

In preparing your report, you did not evaluate the 

public transportation plans; correct? 

A. Again, I think we discussed it in depo but not in the 

report. 

Q. Do you have any familiarity with Maricopa County's 

light rail system? 

A. Not specifically.  I have general familiarity with transit 

in -- 

Q. Did you make reference to the Maricopa County light rail 

system in your report? 

A. No. 

Q. Did you make reference to the Pima County light rail system 

in your report? 

A. No. 

Q. And you did not make reference to any government rideshare 

program in Arizona in your report; correct? 

A. Correct. 

Q. In your report, you did not evaluate government spending on 

vocational training programs; correct? 

A. Correct. 

Q. In your report, you did not consider Arizona State 
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University's outreach program to minority students; correct? 

A. Correct. 

Q. You're aware of the ASU-U of A rivalry?  Just want to make 

sure you understand that?  

A. I am.  But, you know, I looked at all of your experts, and 

I saw none of this either. 

Q. In preparing your report, you did not consider Northern 

Arizona University's outreach program to minority students; 

correct? 

A. That's correct. 

Q. In preparing your report, you did not consider University 

of Arizona's outreach program to minority students; correct? 

A. Correct. 

Q. In preparing your report, you did not consider Arizona 

community colleges' outreach programs to minority students; 

correct? 

A. Correct. 

Q. In evaluating Factor 8, you primarily concentrated on 

funding for public schools; correct? 

A. That's where the great bulk of Hispanics are -- 

Q. You did not consider the impact of --

A. -- yes.

Q. You did not consider the impact of charter schools; 

correct? 

A. Correct.  As I just explained.  
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Q. You did not consider -- and the report that you relied on 

for the public school funding also did not take into account 

charter schools; correct? 

A. Correct. 

Q. Do you understand the concept of school choice in the state 

of Arizona? 

A. I'm familiar with the concept of school choice, which is 

kind of a euphemism. 

Q. But in Arizona, are you aware of the programs allowing 

school choice, where public school kids can go to any public 

school they want or they can go to a charter school if they so 

choose? 

A. I'm not aware of that, but I am aware of the racial 

breakdowns of public education. 

Q. Would that be responsive to allow a parent to choose which 

school they send their child to? 

A. I'd have to look at the specific program.  These are very 

controversial, and the details are everything. 

Q. But you didn't consider that in writing your report; 

correct? 

A. No.  I looked at public education. 

Q. You did not consider the impact of Arizona expanding 

Empowerment Scholarship programs on students living on tribal 

lands; correct? 

A. Correct. 
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Q. You did not think that efforts to educate voters about how 

to vote and their different voter options can be responsive to 

particular needs of minorities; correct? 

A. I'm not sure what program you're referring to, so I can't 

answer that. 

Q. So, you know, the outreach.  So the websites, the meetings 

at the Maricopa County Recorder's Office goes to outreach 

programs.  You didn't consider any of them? 

A. I did, actually, and I saw some very severe failings in the 

outreach programs.  And I can go over them again, but I won't. 

Q. Well, let me make sure you understand.  That's from 2016.  

You're making reference to the presidential preference 

election; I believe? 

A. And much more than that. 

Q. Primarily 2016, though; correct, sir?  The voter 

information guide that you referenced from 2016?

A. I think I referenced three things:  the PPE, the 

presidential preference in 2016; the voter information guide; 

and the update of the voter manual. 

Q. Okay.  

A. All of which were not just deficient but called out by the 

Republican Attorney General. 

Q. Understood.  But those were three things, and you did not 

count -- discuss anything about the websites, the 

advertisements, the mailings, the Get Out the Vote efforts, 
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anything like that in your -- 

A. Get Out the Vote efforts by whom?  

Q. By Maricopa County Recorder's Office, for example.  

A. I'm not aware of that, no. 

Q. Okay.  Are you aware that when there are outreach efforts 

by governmental agencies, that those might be responsive to the 

particular needs of minorities? 

A. You'd have -- again, it's all in the details and the 

budgeting.  And I did look at some budgets, and they were very 

low. 

Q. Are you familiar with the Arizona Citizens Clean Elections 

Commission? 

A. Yeah. 

Q. Your report does not reference that entity; correct? 

A. Correct. 

Q. Are you aware that that allows a program that people can 

run for office on -- with public assistance?  That they don't 

have to raise private funds? 

A. I'm not fully aware of what the details are.  I know that 

those exist. 

Q. And it wasn't included in your report, for sure? 

A. I didn't analyze that in my report. 

Q. The town halls that the Citizens Clean Elections Commission 

has all over the state, those weren't included in your reports? 

A. That's correct. 
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Q. The enforcement mechanisms in regard to campaign finance 

and things of that nature the Citizens Clean Elections 

Commission does, that was not part of your report? 

A. Oh, I did talk about finance. 

Q. That's not my question, sir.  I was talking about the Clean 

Elections Commission specifically.  

A. Yes.  Well, not specifically, but definitely about finance 

and the problems with finance in Arizona. 

Q. In your report, you did not conduct any comparison of the 

length of early voting in Arizona as against to other states; 

correct? 

A. That's correct. 

Q. You agree that the creation of the Independent 

Redistricting Commission is responsive to the particular needs 

of minorities? 

A. Didn't prove to be.  Their plan shortchanged minorities by 

three districts. 

Q. The concept could be responsive? 

A. Anything could be, sure. 

Q. You agree that many states do not have an independent 

commission for redistricting; correct? 

A. Yes. 

Q. Very few, you testified to? 

A. Yes. 

Q. In going to your testimony yesterday, I just want to 
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clarify.  

A. Sure. 

Q. In your report, you do not disclose anything on perception 

of discrimination causing depression or anxiety in minority 

children; correct? 

A. It's in one of my studies. 

Q. It's in one of your studies, but it's not in one of your 

reports? 

A. Well, I don't explicate the study in the report.  I did in 

the testimony. 

Q. All right.  Can you bring up Plaintiff Exhibit 92-037?  

A. 37?  

Q. 37.  It's the first paragraph, the last three lines.  

I'll read it for you, Professor:  

Authorities in social science methodology warn against 

such selective use of information.  Professor Gary Klass of 

Illinois State University noted in his book on analyzing social 

science data, quote, cherry-picking, the selective culling of 

evidence to support a claim, is a common problem in political 

debate and social science research.  

Did I read that correctly? 

A. Absolutely. 

MR. JOHNSON:  No further questions.  

THE COURT:  Redirect?  

MR. SPIVA:  No redirect, Your Honor.  
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THE COURT:  Okay.  Dr. Lichtman, you're free to go 

home. 

THE WITNESS:  Thank you very much.  I appreciate it, 

for all your courtesies.  

(Witness excused.) 

THE COURT:  All right.  What do we got next?  

MR. SPIVA:  We just wanted to raise the issue of 

exhibits, because we don't have any witnesses to call.  We're 

going to turn it to them now.  But we wanted to talk about 

exhibits for a minute. 

THE COURT:  Hang on a second.  Defendants have any 

witnesses waiting that are here?  

MS. KARLSON:  We do have a witness who is available -- 

is she available?  

MR. JOHNSON:  I don't know. 

MS. KARLSON:  One minute, Your Honor. 

THE COURT:  Okay.  

MS. KARLSON:  Yes, we do, Your Honor. 

THE COURT:  We can spend this time working on exhibits 

or we can call your witness.  If you have a witness here, I'd 

rather have a witness not have to come back.  Is that -- 

MR. SPIVA:  I'm assuming it's Representative 

Ugenti-Rita.  That was who they told me they were going to be 

calling next. 

MS. KARLSON:  Yes. 
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MR. SPIVA:  I'm fine either way, Your Honor.  The only 

thing is I doubt she's going to be finished today if we're 

ending at 4:30. 

THE COURT:  Hang on a second.  

How long do you think you'll be with her?  

MS. KARLSON:  Approximately an hour.  We won't get 

through her today.  The unfortunate thing is she will not be 

available tomorrow, so we need to get through as much as we can 

as quickly as possible.  

THE COURT:  Okay.  Well, let's bring her in, then. 

And please, talk slowly.  Even though you're trying to 

get done quickly, it doesn't help to talk too fast.  

COURTROOM DEPUTY:  Ma'am, you can come right up here. 

MICHELLE UGENTI-RITA,

called as a witness herein by the Plaintiffs, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  We're going to have to break around 4:20.  

So get as far as you can.  Then we'll -- 

MS. KARLSON:  Yes, Your Honor.

THE COURT:  You may proceed. 

DIRECT EXAMINATION

BY MS. KARLSON: 

Q. Good afternoon, Representative Rita -- or Ugenti-Rita.

Can you please state and spell your name for the 

record.  
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A. Yes.  It's Michelle Ugenti-Rita.  M-i-c-h-e-l-l-e.  Last 

name, Ugenti-Rita.  U-g-e-n-t-i, hyphen, R-i-t-a. 

Q. And where do you live? 

A. Scottsdale, Arizona. 

Q. Is that where you grew up? 

A. Yes, ma'am.  It's where I grew up, and it's also within the 

district that I represent. 

Q. Did you go to college? 

A. Yes, I did. 

Q. Which university did you attend? 

A. I attended Arizona State University. 

Q. And what degree did you attain there? 

A. A degree in business administration. 

Q. What caused you to go into politics? 

A. I have a profound love for this country, and I wanted to be 

a part of what has made it so great for so many Americans. 

Q. And you currently serve in the Arizona House of 

Representatives? 

A. Yes, ma'am, I do. 

Q. And which district? 

A. Yes.  District 23.  It encompasses Scottsdale, Fountain 

Hills, and Rio Verde. 

Q. I'm going to cut to the chase here.  Have you ever 

introduced any legislation to suppress the votes of minority 

voters? 
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A. Absolutely not. 

Q. Have you ever voted for any legislation to suppress the 

votes of minorities? 

A. Absolutely not.  On the contrary, I've introduced bills to 

do the exact opposite. 

Q. Can you give me an example? 

A. The one that comes to mind is a bill I introduced in 2012 

which consolidated candidate elections to the fall of the even 

year.  This bill had two goals, which was to increase voter 

participation and reduce costs.  

This -- you don't have to take my word for it.  If you 

look at statistics, you can see elections held in the fall of 

the even year often have very robust turnouts, in excess of 50, 

even 60 percent.  You compare that with candidate elections 

like in Phoenix and Tucson who have turnouts around 20 to 

27 percent. 

Q. Okay.  And did you sponsor 2023 because -- HB 2023 because 

you wanted to suppress the Hispanic vote? 

A. Absolutely not.  I -- my motivations regarding why I 

introduced 2023 have nothing to do with the color of somebody's 

skin.  Not only that, I have not been a part of any 

conversations with the public with voters who have supported 

the bill that would indicate that their motivations had 

anything to do with the color of somebody's skin.  

Not only that, I haven't had conversations or been a 
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part of any dialogue that would suggest groups and associations 

who supported the bill were motivated by race.  

Not only that, I have never been part of any 

conversations or have been aware of motivations regarding 

members who supported the bill that would suggest their 

motivations had anything to do with race.  

And on top of all of that, I don't even believe that 

motivation exists. 

THE COURT:  Hang on.  Can you slow down, please?  

THE WITNESS:  Oh, yes, sir.  Thank you.  I will. 

MR. SPIVA:  I just wanted to object to the last part 

of the answer.  They instructed her not to answer about any 

conversations she had with other legislators in her deposition 

and asserted legislative privilege.  So I don't think they 

should be able to use that as a sword and a shield, Your Honor, 

to have her testify about what other legislators told her in 

private.  

If she's testifying about what happened on the floor 

of the House, that's one thing, but -- 

THE COURT:  Well, maybe she's opened the door, then.  

I'll let you cross-examine her.  Okay?  

MR. SPIVA:  Thank you.

BY MS. KARLSON:

Q. Okay.  And you seem to have gotten a little animated when 

you were explaining yourself there.  
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A. Uh-huh. 

Q. Why is that eliciting such a strong emotional reaction from 

you? 

A. It's offensive and upsetting that my motivations would be 

purposefully misinterpreted to be racially motivated.  There's 

nothing to suggest that.  There's no evidence to validate that 

claim.  It's literally made up.  

Q. And did you enact HB 2023 to suppress the votes of 

Democratic voters? 

A. Absolutely not. 

Q. Can you describe the typical process of research you 

conduct before you introduce a bill? 

A. Generally speaking, it includes reaching out to particular 

parties or associations, a group that may be relevant to the 

piece of legislation.  Doing my own research online.  Reading 

relevant articles.  Discussing potential legislation with 

experts in the field.  Talking with staff and attorneys down at 

the Capitol.  A combination of those. 

Q. And do you also pay attention to the hearing testimony 

provided on bills at the legislature? 

A. I do. 

Q. Do you engage in similar type of research for bills that 

you will be voting on but may not have sponsored? 

A. I treat most -- I treat the bills similar.  The bills that 

I sponsor, I tend to want to make sure that, you know, it 
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has -- it's -- everything's in order, the language is just 

right, and that I have engaged everyone that I can think of 

that may be relevant to the issue, so that I know that when I'm 

going to make my case to the public and to other members, it 

has the best shot of getting across the finish line. 

Q. And so you might do a little more research when you sponsor 

a bill; is that fair? 

A. Yes, ma'am. 

Q. What kind of constituent outreach does the legislature as a 

body perform? 

A. Well, as -- like the House of Representatives, what kind 

of -- 

Q. Correct.  

A. Well, we have hearings, public hearings that allow the 

public to engage with the committee members.  They can come 

down and testify in person, obviously.  We also have a 

mechanism online which would allow community members to 

register in their support or opposition.  They can also reach 

out to individual members to express, again, their support or 

opposition.  

And through that process, the public is always made 

aware of, you know, when we're going to meet so they have an 

opportunity to engage, and to what degree they want to engage 

on -- they've got an opportunity to do that. 

Q. And if someone doesn't have internet access, is there a way 
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that they can reach the legislature? 

A. Yes.  Absolutely.  I get a lot of phone calls.  They 

certainly can use the telephone.  They could use snail mail.  

They could use the mail.  I get a lot of mail still.  

Also, they could ask for individual meetings.  I do a 

lot personally.  I do a lot of district meetings where I meet 

one-on-one.  And all those things are available, and most 

members welcome that kind of opportunity to engage with their 

constituents in that kind of way. 

Q. In your experience, is the Arizona Legislature generally 

responsive to constituent concerns? 

A. Yes.  Very much. 

Q. And have you actually introduced bills as a response to 

constituent concerns? 

A. Yes.  I don't know if I'm a glutton for punishment, but 

most of my bills that I introduced are on behalf of 

constituents.  The first one I did as a representative in 2011 

was on behalf of a constituent in Fountain Hills. 

Q. And have you ever held any leadership positions in the 

House related to elections? 

A. Yes, ma'am.  I was elections chair for two years in the 

House of Representatives. 

Q. And when was that? 

A. 2000 -- the 2014 to '16 session, term. 

Q. Is that a question or is that a statement? 
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A. No.  That's my -- 

Q. And how do you evaluate election -- when you were chair, 

how did you evaluate election-related bills? 

A. I try to look at it through a different lens and evaluate 

it a couple of different ways.  One, does it empower a voter, 

for example?  Does it increase participation and turnout?  Does 

it protect the integrity of the election system?  Does it 

protect the administration of elections?  

Q. And do you think election administration should be a 

partisan issue? 

A. I don't believe any of those are partisan issues. 

Q. And we talked earlier about the bill that you sponsored to 

consolidate city candidate elections with the even-year 

elections.  Do you recall if this bill was passed? 

A. Yes.  This bill was passed out of the House, out of the 

Senate, and then signed by the governor at the time, Governor 

Jan Brewer in 2012.  It's very similar to a bill that was 

introduced in California by a Democrat legislature and then 

ultimately signed by a Democrat governor. 

Q. And when that bill passed out of -- went to the governor 's 

desk in Arizona, was that a party-line vote? 

A. Yes, ma'am, it was. 

Q. And was it -- was it Republicans who supported it? 

A. In Arizona, it was Republicans who supported it and 

Democrats who opposed it.
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Q. And in California, was it Republicans who supported it? 

A. Actually, no.  It was the reverse.  In California, it was 

Democrats who supported it and Republicans who opposed it. 

Q. Do you know if there's a difference between the electorate 

in Arizona and California in terms of party registration? 

A. Yes.  Yes, in general, yes.  California has -- is 

considered a Democrat state with more Democrat voters and 

supporters versus Arizona. 

Q. During your service in government, did you form any 

impression about the importance of security of elections? 

A. Yes.  I think the security of elections is of the utmost 

importance. 

Q. Why? 

A. Because the outcome of an election has such a dramatic 

impact on our lives. 

Q. And is that true for high-level offices such as President, 

all the way down to municipal elections? 

A. Every single level. 

Q. Did you receive any constituent complaints about election 

integrity? 

A. I have received -- I had had conversations with 

constituents in the district as well as just kind of everyday 

voters who spoke about concerns that there were issues within 

the electoral process. 

Q. And over the course of these discussions, did you come to 
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believe that any particular voting-related activity was more 

insecure than another? 

A. I don't know if I put them -- if I listed them out, but if 

you're asking me if I think prohibiting the collection of 

ballots was critical to the integrity of elections, yes, I do. 

Q. How did you come to that conclusion? 

A. Well, when I look at the limited benefits that that 

practice has and I weigh it against the overwhelming risks that 

exist with the practice, to me, it was very obvious that 

prohibiting it was the right thing to do. 

Q. And you said "limited benefit."  Can you explain why you 

think it's of limited benefit? 

A. There -- I'm sure that there are outlier cases where maybe 

someone giving their ballot to someone else may have been 

helpful.  So I wanted to be fair in kind of my judgment, but 

that was -- again, that's very limited.  I couldn't really 

think of any overwhelming and compelling benefits that were 

associated with it that would compel me to want to continue to 

keep the practice.  That's why I ultimately introduced a bill 

to prohibit it. 

Q. And those, as you described them, "outlier cases," did you 

take those into account when you were drafting exceptions to 

the bill? 

A. I did.  Yes.  Listen, myself as well as the legislature and 

as well as the State of Arizona, I think, has a very robust 
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history regarding promoting participation in elections and 

certainly making it as easy and convenient as possible.  

Everyone benefits when we have increased and robust 

participation.  

So to the extent that the legislature could 

accommodate reasonable exceptions, we did.  We -- in the bill, 

as drafted and signed, there's exceptions for caregivers, 

family members, and household members.  That seemed reasonable, 

and there were hardly any objections to those exceptions. 

Q. And had you received constituent -- prior to voting on 

HB 2023, did you receive any constituent complaints about 

mail-in voting security, specifically? 

A. Yes.  I heard from constituents that one individual said 

that two ballots were mailed to one household.  I heard that 

there were concerns about groups going door to door collecting 

large numbers of ballots, and you know, there being little 

evidence that that stuff was turned in.  That was part of an 

overall narrative. 

Q. Arizona's taken legislative steps to promote election 

security for in-person voting; right? 

A. Yes. 

Q. Can you give an example? 

A. For in-person voting, IDs. 

Q. Prior to 2023, did Arizona have similar security procedures 

for the collection of ballots? 
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A. No, not that I'm aware of. 

Q. Do you recall an omnibus piece of legislation passed in 

2013 that was called 2305? 

A. Yes. 

Q. Do you recall in general the provisions of that 

legislation? 

A. Not particularly.  

Q. Do you recall if it had a restriction on ballot collection? 

A. Yeah, generally, that -- that was one of them, along with a 

lot of other election-related provisions. 

Q. Do you recall if it prevented an investigator from 

investigating an election complaint lodged against that office?  

So it prevented an investigator from investigating themselves? 

A. No.  I don't recall that provision. 

Q. Do you recall if it included a provision requiring strict 

compliance for initiatives? 

A. Generally speaking. 

Q. Do you recall if it changed the signature requirements for 

candidates to obtain ballot access? 

MR. SPIVA:  Objection.  Leading, Your Honor. 

THE COURT:  Sustained.

BY MS. KARLSON:

Q. Was there -- do you recall if there was a debate on 2305 in 

the House? 

A. Yes. 
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Q. Do you recall committee hearings discussing the bill? 

A. 23 -- 

Q. 2305.  

A. Are you talking about my bill?  Are you talking about -- 

which one are you talking about?  

Q. 2305.  

A. The omnibus bill?  

Q. Correct.  

A. There's so many bill numbers, and they all get recycled 

every year, so if you could reference the name of the bill, the 

bill numbers get a little hard to follow.  

On the election omnibus bill, I do recall floor 

debate.  It did receive floor action.  I was not on a committee 

that heard the bill at the time. 

Q. And did you support 2305, the omnibus election bill? 

A. Thank you.  No, I did not. 

Q. Why not? 

A. Because after doing my consolidated election bill, I 

quickly realized that election policy is very sensitive and the 

public can be overwhelmed with too much election policy put in 

one bill.  So I opposed that bill because I didn't think it was 

the right approach for election policy.  Included too many 

pieces, and I think the public got suspicious and uncomfortable 

with it. 

Q. And did you support that bill's repeal? 

Case 2:16-cv-01065-DLR   Document 385   Filed 10/11/17   Page 250 of 254  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2336 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MICHELLE UGENTI-RITA - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1453

A. Yes, I did. 

Q. Why? 

A. Because I didn't like the bill in the first place, so I 

voted to repeal it just like I wanted to vote it so that -- 

just like I voted against it in an effort to make sure it 

didn't pass. 

Q. Are you aware that plaintiffs in this lawsuit have alleged 

HB 2023 discriminates against racial minorities?  And HB 2023 

is your bill.  

A. Yes.  I have been aware of that allegation through 

testimony in my committee. 

Q. And do you agree that it -- that your bill discriminates 

against minority voters? 

A. Absolutely not.  Because it doesn't.  

Q. Why not? 

A. It treats all voters the exact same.  

Q. Are you aware of the general provisions of HB 2023? 

A. Yes, ma'am. 

Q. Was it a continuation of 2305, which was the omnibus bill? 

A. No.  For me, they're complete -- they're separate.  I voted 

against the omnibus bill because it had too many pieces in it.  

And that's not the best way to go about election policy.  

I introduced the 2023 because I believed in the policy 

of the bill.  I believed in prohibiting the collection of 

ballots, that that was the right thing to do.  
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Q. Had you heard complaints about ballot collectors before you 

introduced 2023? 

A. Generally, uh-huh. 

Q. What were those complaints? 

A. The complaints that I heard, generally speaking, were -- 

MR. SPIVA:  Objection, Your Honor.  This is hearsay.  

If it's just being offered for her knowledge, I don't have an 

objection to that.  But if it's being offered for the truth of 

the matter of the complaints that were made, then it seems that 

it should be excluded. 

THE COURT:  Yeah.  I think he's right, don't you?  

MS. KARLSON:  It's being offered for -- 

THE COURT:  For what she understood?  

MS. KARLSON:  Correct. 

THE COURT:  Okay.  We're getting close to the end of 

the day.  Tell me what you want to do. 

MS. KARLSON:  Then we should stop right now, Your 

Honor. 

THE COURT:  All right.  So we'll break for the day.  

We'll start tomorrow at 9:00.  Okay.  

MR. JOHNSON:  Your Honor, the only thing we have is 

with -- some more witness scheduling issues.  Obviously, we 

have a lot of administrative issues.  Ms. Karlson has an 

opening statement to make.  

Is there any way we could start at 8:30 to cover those 
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housekeeping issues, and then we can start at 9:00?  Because 

we've already told witnesses for that.  I'm just asking.  If 

it's not possible, I understand. 

THE COURT:  All right.  Let's do 8:30 tomorrow. 

MR. JOHNSON:  Thank you, Your Honor. 

MS. KARLSON:  Thank you, Your Honor. 

THE COURT:  All right.  You can step down. 

THE WITNESS:  Thank you.  

THE COURT:  We'll stand in recess. 

(Proceedings adjourned at 4:19 p.m.) 
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C E R T I F I C A T E

I, JENNIFER A. PANCRATZ, do hereby certify that I am 

duly appointed and qualified to act as Official Court Reporter 

for the United States District Court for the District of 

Arizona.

I FURTHER CERTIFY that the foregoing pages constitute 

a full, true, and accurate transcript of all of that portion of 
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s/Jennifer A. Pancratz_     _______
Jennifer A. Pancratz, RMR, CRR, CRC
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P R O C E E D I N G S

(Proceedings resumed at 8:33 a.m.) 

THE COURT:  Good morning.  Where are we now?  Are 

you -- are the plaintiffs done with their case?  Have you got 

anybody else or -- 

MR. SPIVA:  We don't have any other witnesses, 

Your Honor.  I think we wanted to talk about exhibits for a few 

minutes. 

THE COURT:  All right.  Let me just ask today, I'll 

tell you, if you don't slow down, we're going to have to start 

taking more breaks.  Jennifer is taking down everything and 

she's doing dailies, and you guys were talking pretty fast, so 

let's try to slow it down today.  Okay? 

MR. SPIVA:  Will do, Your Honor.

THE COURT:  Everybody.

MS. KARLSON:  Yes, Your Honor. 

MS. HARTMAN-TELLEZ:  Yes, Your Honor. 

THE COURT:  Okay.

MR. SPIVA:  I'm going to turn it over to Mr. Kaul for 

the exhibits.  

MR. KAUL:  Your Honor, there are various exhibits that 

we've sort of put into different groups. 

THE COURT:  Okay. 

MR. KAUL:  Because I think several exhibits raise 

overlapping issues.  
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THE COURT:  All right. 

MR. KAUL:  And so I do -- my inclination is to go 

through them sort of group by group, and then hopefully we can 

resolve several at once -- 

THE COURT:  Okay.

MR. KAUL:  -- at least identify the issue for the 

Court.  

The first one is -- that we're going to move is 

Exhibit 65.  That's just a county response -- 

MS. KARLSON:  Your Honor, I just want to be clear on 

the procedure here.  We are going to have an opportunity to 

respond and object to this, and I also wondered how long this 

was going to take, because we have several housekeeping matters 

that we need to get to in addition to the exhibits.  

And, again, this is, you know, well into the trial 

time reserved for the defendants, so we need to make sure that 

we have the opportunity to get our witnesses on. 

THE COURT:  You guys understand how it works.  I'm 

keeping track of time. 

MS. KARLSON:  Correct. 

THE COURT:  So your time's not going away.  It's just 

when you have your time.  

Okay.  So -- 

MR. KAUL:  I'm happy to do this later if they would 

like to start their witnesses or bring up housekeeping matters.  
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I suggested that yesterday, but defense counsel objected.  So 

I'm happy to do it now or later. 

THE COURT:  Let's do it now.  

MR. KAUL:  So Exhibit 65 is just a county response to 

a subpoena.  

THE COURT:  Okay.  What's the objection to it?  

MR. KAUL:  There are a series of objections raised -- 

THE COURT:  Hang on a second. 

MR. KAUL:  I'm sorry. 

THE COURT:  Who's responding?  

MS. AGNE:  I am, Your Honor, on behalf of -- jointly 

here for the defendants.  

This is incomplete, and it lacks the context that 

fairness requires.  They didn't attach their subpoenas 

duces tecum so we could see what the requests were that 

resulted in these responses.  

This exhibit include 83.2 megabytes of data that were 

disclosed to us at the last minute.  And we feel under Rule 403 

that the probative value is substantially outweighed by the 

danger of confusing the issues and wasting time.  

Sorry.

The conditional relevance of this exhibit can't be 

shown without any witnesses.  This is essentially 

83.2 megabytes of subpoena responses that they're trying to 

have admitted for the truth of the matter without any witness 
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to show the conditional relevance. 

MR. KAUL:  Your Honor, this is an issue -- 

THE COURT:  Hang on a second.  Let me take a look at 

it.  

MR. KAUL:  Sorry.

THE COURT:  Okay.  This is a provisional ballot 

request?  

MR. KAUL:  No, Your Honor.  I apologize.  

So, Your Honor, just for context, what we did is we 

issued a subpoena to the counties.  They responded.  One of the 

questions was -- we asked them for any documents relating to 

fraud.  And basically every county -- or the counties that we 

have in here at least wrote back to say, "We don't have any of 

those documents."  

So the large thumb drive that Ms. Agne is referring to 

is actually something that's the subject of a stipulation.  So 

that's already been addressed.  I'm surprised that's coming up 

now. 

What we are moving in is the responses to indicate 

that the counties say that there's no fraud -- they have no 

documents of fraud. 

THE COURT:  Is this response from every county?  

MR. KAUL:  I believe so.  At least the responses that 

we received.  

THE COURT:  Is this a subpoena or a Freedom of 
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Information request?  

MR. KAUL:  It was a public records request, and that's 

included in the exhibit in the first two pages, I think. 

MS. AGNE:  It's a subpoena response, Your Honor.  It's 

each county's subpoena response to the plaintiffs. 

MR. KAUL:  You can read it.  It's a public records 

request.  

THE COURT:  I'm seeing -- yeah, I'm just looking at 

pieces.  I see "public records request" all over this.  There's 

multiple -- every one looks like a public records request to a 

particular county.  

MS. AGNE:  It's just Exhibit 65, I believe.  And our 

understanding was that Ms. Gonski sent cover letters with the 

subpoenas to the counties. 

THE COURT:  Okay.  I think this is relevant -- this is 

relevant.  And if you're not objecting to the authentication of 

it, it looks like it's -- it doesn't need any further 

explanation.  

So your objection is overruled.  Exhibit 65 is 

admitted. 

(Exhibit No. 65 admitted into evidence.) 

MR. KAUL:  Thank you, Your Honor.  

The next set of exhibits, there are five of them.  

I'll list the exhibit numbers first and sort of explain what 

they are.  They're Exhibits 33, 35, 36, 37, and 59.  These are 
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all exhibits that are either emails from Michele Reagan or 

emails to Michele Reagan or emails involving agents of the 

Secretary of State's Office.  

And I -- I don't believe that defendants object on 

hearsay grounds, appropriately, since those are party 

statements.  But they raise various other objections to them.  

THE COURT:  Okay.  These are basically Michele 

Reagan's and her agents' emails, to and from; right?  

MR. KAUL:  That's right. 

MS. AGNE:  And, Your Honor, we would continue to 

object to those on the same grounds we disclosed to plaintiffs 

on September 25th, 2017, so over two weeks ago.  And they have 

not called Michele Reagan to testify in this case so she could 

be examined about the emails.  

A number of these emails are about matters not before 

the Court, like her speech at an event in January 2017.  

There's an email from Janine Petty, who may testify in the 

defendants' case.  We've disclosed our objections early on to 

the Court on these.  

Yesterday was the last -- the first instance we've 

heard of any proposal to stipulate on these exhibits, and we 

continue to have the same objections.  They lack context.  The 

plaintiffs aren't calling any witnesses so they could testify 

about the context of these, and we feel they're irrelevant to 

the case in that the plaintiffs have not shown that they are 
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conditionally relevant, that they assist in the determination 

of any fact in issue, and so under Rule 403 balancing, we also 

feel that they're barred.  

MR. KAUL:  So, Your Honor, lack of context is not an 

objection, as the Court knows.  There's no authenticity 

objection, and these documents are directly relevant.  For 

example, 33 talks about people who voted in the wrong precinct.  

Secretary Reagan's speech is all about her views on ballot 

harvesting.  I mean, these are clearly relevant documents.  

THE COURT:  I'll take your lack of context to be 

relevance. 

MS. AGNE:  And lack of completeness, Your Honor. 

THE COURT:  Do you have something else you want to add 

to complete it under Rule 104?  

MS. AGNE:  Just a conditional relevance and generally 

incompleteness of the emails. 

THE COURT:  All right.  I've taken a quick look at 

these.  These are relevant.  Objection is overruled.  If you 

have something you want to add to make it complete, we can do 

that.  Just let me know. 

MS. AGNE:  Thank you, Your Honor. 

MR. KAUL:  Then Your Honor, the next series of 

exhibits -- 

THE COURT:  So Exhibits 33, 35, 36, 37, and 59 are 

admitted. 
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(Exhibit Nos. 33, 35, 36, 37, and 59 admitted into 

evidence.) 

MR. KAUL:  Thank you, Your Honor.  

The next series of exhibits are Exhibits 47, 53, 54, 

55, 56, 60, 61, and 63.  Those are all documents that are 

either email chains involving Representative Ugenti-Rita, an 

email sent to Representative Ugenti-Rita, and then social media 

posts by Representative Ugenti-Rita.  We think these are 

admissible for a few different reasons.  

One is, we believe that her statements should be 

considered party statements.  She was the principal sponsor of 

HB 2023 and is acting on behalf of the State in that capacity.  

And secondly, these go to her knowledge and intent in 

passing the bills.  You'll recall that there was information 

admitted yesterday about emails she had received, certain 

complaints she had received, and that was introduced as 

evidence of her knowledge and intent, so we think these should 

be admitted as well. 

I will note that she's testifying so they could be 

discussed with her in her testimony, but since we have to move 

these in now, we want to do so. 

THE COURT:  Any objection? 

MS. AGNE:  Yes, Your Honor.  She is currently in the 

middle of her testimony, so plaintiffs could examine her about 

these exhibits and have them admitted this way.  

Case 2:16-cv-01065-DLR   Document 398   Filed 10/13/17   Page 12 of 263  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2352 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

UNITED STATES DISTRICT COURT

1469

And then a clarification question -- 

THE COURT:  Hang on a second.  You're not objecting to 

the foundation; right?  

MS. AGNE:  We do not have foundation objections to 

these, Your Honor. 

THE COURT:  So I don't know why they would need to 

have her lay foundation for this like you're suggesting. 

MS. AGNE:  Under Rule 104(b) of the rules of evidence, 

they have to be proven conditionally relevant.  And we do have 

objections under 104(b) to each of these, that they haven't 

been shown to have the necessary foundation to be relevant in 

this matter.  And they do not assist, therefore, in determining 

a fact in issue. 

THE COURT:  So your objection is relevance?  

MS. AGNE:  Yes, conditional relevance, Your Honor.  

Additionally, if I might have a clarification 

question:  Counsel, did you say 57 in this group?  

MR. KAUL:  No. 

MS. AGNE:  Okay.  

THE COURT:  What's the relevance?  

MR. KAUL:  53, Your Honor, are emails that are 

actually about this case in particular and asking about 

witnesses in this case and the actions in this case.  

THE COURT:  Well, I agree with defense.  You'd 

probably be more effective if you used them in your 
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cross-examination of her, but they haven't objected to the 

foundation, so tell me, how is it relevant?  

MR. KAUL:  So 53 is relevant, I guess, because it 

shows Representative Ugenti-Rita's tracking the case.  She's 

involved in communications about why particular people are 

involved.  

THE COURT:  You know, you can admit exhibits into 

evidence even though your case is closed.  You know, when you 

have her on the stand and you're asking her questions, you 

can -- 

MR. KAUL:  I understand that, Your Honor, but I guess 

we're not sure what's going to happen during her testimony and 

we don't want to use a bunch of time to put in documents, to 

interrupt the flow.

THE COURT:  All right.

MR. KAUL:  54 is about -- 

MS. AGNE:  I'm sorry, Your Honor.  For 53, we do have 

a hearsay objection to that as well. 

THE COURT:  Where?  

MS. AGNE:  It's page 48 of the joint proposed pretrial 

order. 

THE COURT:  No, no.  Where in the exhibit is the 

objection?  What's hearsay in this document?  

MS. AGNE:  It's hearsay not meeting any exception.  

THE COURT:  He argued already that she should be 
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considered as a party. 

MS. AGNE:  She is not a party opponent in this matter, 

Your Honor.  The defendants include the Secretary of State and 

the Attorney General.  

MR. KAUL:  It's a formality, as we've discussed in our 

filings, that the secretary's named but the party in interest 

is the State of Arizona.  And she is acting on behalf of the 

State of Arizona in -- 

THE COURT:  Do you have any authority for that?  

MR. KAUL:  We can send some, Your Honor.  We've 

briefed this before. 

THE COURT:  All right.  I'll take this under 

advisement, then, these exhibits.  

MR. KAUL:  The whole set, Your Honor?  

THE COURT:  Yeah.  They're all the same, aren't they?  

MR. KAUL:  They all raise the same hearsay issue. 

THE COURT:  Okay.  

MR. KAUL:  Do we need to address -- the relevance of 

some of these is really plain. 

THE COURT:  No, the ones I looked at all look relevant 

to me.  It's just a question of whether or not it's hearsay. 

MR. KAUL:  And I think, similarly, Your Honor, 

Exhibits 87 and 88, it's the -- they're the full video and a 

partial transcript of a CLE presentation that Representative 

Ugenti-Rita made statements at.  I think that's going to raise 
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the same issue, so I'd be inclined to sweep this into that. 

THE COURT:  Okay.  

MS. AGNE:  Your Honor, if I might add on those, that's 

an Arizona State Bar Continuing Legal Education program that 

occurred after HB 2023 was signed into law.  So we're, again, 

especially for those, not sure of the relevance to this matter 

because the law had become law at that point.  It's not as if 

it's the sponsor's statements during its hearings at the 

legislature.  

MR. KAUL:  It goes to her knowledge and intent.  And 

just because she made them after it was passed -- 

THE COURT:  Is her intent an issue in this case?  

MS. AGNE:  Your Honor, a legislator is not competent 

to speak to legislative intent as a whole under Arizona 

Citizens Clean Elections Commission versus Brain. 

MR. KAUL:  Your Honor, if the principal sponsor of the 

bill had discriminatory intent, that's clearly relevant to 

whether the bill was enacted with discriminatory intent. 

THE COURT:  Why wouldn't that be relevant?  If that's 

the case.  I'm not saying it is, but if there's evidence of 

discriminatory intent by the sponsor of the bill, regardless of 

when it occurs, wouldn't that be relevant?  

MS. AGNE:  Well, under Arizona law, she individually 

is not competent to speak to legislative intent under the 

Citizens Clean Elections case, so I'm not sure that her 
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after-the-fact statements at a State Bar CLE would be relevant 

to that consideration.  And then she is in the middle of 

testifying, and plaintiffs can examine her. 

THE COURT:  Okay.  Let me just ask you this question, 

though:  Would the sponsor's intent, if it was discriminatory, 

be relevant?  

MS. AGNE:  Yes, Your Honor.  I think if -- statements 

to her that they allege would go to that would be relevant.  

But, again, she's not competent to speak to legislative intent 

as a whole. 

THE COURT:  All right.  I'm going to find it's 

relevant, but what about the hearsay issue?  

MR. KAUL:  Can we include this, Your Honor, when we 

address this issue?  It's the same, I think, issue. 

THE COURT:  All right.  

MR. KAUL:  All right.  Then there are some news 

articles that we believe are relevant, again, as evidence of 

information that was before and available to the legislature, 

so it goes to their knowledge and intent.  Those are 

Exhibits 100, 101, 102, 106, 112, and 122.  

THE COURT:  Any objection as hearsay?  

MS. AGNE:  Yes, Your Honor, and a number of additional 

objections.  There's a late disclosure objection on these 

because they modified and supplemented these exhibits at 8:19 

this morning.  They are news clips paid for and produced by the 
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Arizona Democratic Party, and a number of them do not disclose 

that on its face.  These aren't relevant in this matter.  

We also understand they're trying to admit them to 

show knowledge, and they don't have a witness on the stand who 

they're trying to show knowledge on the part of.  General 

knowledge in the community of -- these are dozens of pages of 

news clips produced and paid for by the Arizona Democratic 

Party, so we're not sure the relevance at all, and then who 

they're being introduced to show knowledge on the part of.  

MR. KAUL:  Your Honor, in terms of the modification, 

we had provided the defendants with the news clips.  This is a 

service that has lots of news clips.  The defendants asked us 

for the full versions of the articles so we provided those and 

are suggesting that those be admitted in place of the clips, 

but they're clips from the news articles. 

And we think it's -- the Court, I think, can take 

notice that legislators regularly read the newspaper and follow 

what's going on in the news, and I suspect we'll hear testimony 

to that effect.  

MS. AGNE:  If I'm -- 

THE COURT:  Hang on a second.  I'm not sure how 

it's -- the fact that they may read these, how does that make 

this relevant?  

MR. KAUL:  It's similar, Your Honor, to testimony 

before the legislature -- 
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THE COURT:  I guess you'd have to establish that they 

read them.  I'm not going to take judicial notice that someone 

read these things.  Is that what you're asking me to do?  

MR. KAUL:  Well, if legislators regularly read the 

newspapers, which I think is what I guess I would ask the Court 

to take notice of, I'm sure we will get legislators to testify 

to that if necessary.  This is information in the news, and 

it's evidence of the context in which the bill was passed. 

THE COURT:  Okay.  So this is being offered to show 

what the general news was in the community when this bill was 

being considered and passed?  Is that what you're saying?  

MR. KAUL:  Yes. 

MS. AGNE:  Your Honor -- 

THE COURT:  That's a new one on me.  I'll have to --

Go ahead.  

MS. AGNE:  I'm sorry.  If I might add, they're sets of 

news clips selectively pulled out by the Arizona Democratic 

Party.  I don't know if they'll be able to show that all 

lawmakers read these news clips distributions because we don't 

know who they were sent to.  

And then under 1002, these clips aren't the best 

evidence of the articles' contents. 

THE COURT:  Yeah.  I'm not -- I don't think I'm ready 

to go out there on this one.  I think you can lay some 

foundation, possibly, if you talk to legislators on the witness 
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stand and ask what they read and if they know what other people 

road.  But I don't know how I can possibly infer that the 

legislature read these particular articles.  And I'm not going 

to take judicial notice of it.  

So those exhibits, the ones you just listed, 100, 101, 

102, 106, 112, and 122, are not admitted. 

MR. KAUL:  Thank you, Your Honor. 

And then the last set of exhibits, it's going to be 

Exhibits 57, 110, 113, 115, 118, and 123.  Those are all news 

articles which we think are admissible for a different purpose, 

which is that they contain statements of either party opponents 

or their agents.  

And, in particular, 57 and 118 contain statements from 

Michele Reagan.  113 and 115 contain statements of agents of 

the Secretary of State.  123 contains a statement of Ken 

Bennett, Michele Reagan's predecessor.  And 110 is another 

statement of Michele Reagan. 

THE COURT:  Okay.  And is this hearsay?  What's your 

objection?  

MS. AGNE:  Yes, Your Honor.  We have a number of 

objections to these, as the same ones we disclosed to 

plaintiffs on September 25th and that were filed with the Court 

in the joint proposed pretrial order. 

57, in particular, is not reliable.  That has numerous 

dates on it of January 25th, 2015 -- 
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THE COURT:  So authenticity is an objection?  

MS. AGNE:  Yes, Your Honor, that sufficient indicia of 

reliability aren't present with particular regard to that one. 

THE COURT:  Are you objecting to -- on the hearsay or 

the authenticity of the document?  

MS. AGNE:  For 57, we do not have a hearsay objection 

listed -- oh, sorry, we do.  Because it has -- it is hearsay 

not meeting any exception.  

I'm sorry.  We have a number of objections to each of 

these.  

It has a bolded date of January 25th, 2015, but the 

transcript itself, which is incomplete, appears that it's from 

early 2017.  Not clear when these statements were. 

THE COURT:  Okay. 

MR. KAUL:  There is no authenticity objection that's 

been raised, first of all.  So it's really just a hearsay 

question.  

THE COURT:  Okay.  But she's also arguing, I think, 

reliability -- I'm not sure what objection that is, maybe 

relevance -- based on the fact that there seems to be some 

inconsistencies on what the dates were of these. 

MR. KAUL:  It's obvious from the content, Your Honor, 

that it's 2017.  It's all about statements Sean Spicer made in 

the White House, so it couldn't possibly be 2015.  It's 

obviously just a typo. 
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MS. AGNE:  In multiple places, I believe. 

THE COURT:  Okay.  

MR. KAUL:  But it's a statement of Michele Reagan. 

THE COURT:  This is Michele Reagan?  

MR. KAUL:  Yes.  

THE COURT:  So there's no authenticity objection.  And 

this is a statement of Michele Reagan.  It looks like it's 

admissible.  

MS. AGNE:  There's a hearsay objection to it, 

Your Honor. 

THE COURT:  He's arguing Michele Reagan's a party 

opponent.  You're saying -- 

MS. AGNE:  We also feel it's cumulative and 

duplicative. 

THE COURT:  Hang on a second.  

Do you disagree with that?  

MS. AGNE:  No, Your Honor. 

THE COURT:  Okay.  So the hearsay exception of party 

opponent would apply, wouldn't it?  

MS. AGNE:  Yes, Your Honor. 

THE COURT:  So you said you have another objection?  

MS. AGNE:  Yes.  The transcript appears to be 

incomplete.  We don't feel it's sufficiently reliable given the 

discrepancies on the dates.  They have not called Ms. Reagan to 

testify in their case.  We feel under Rule 403 balancing that 
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the introduction of this poses a danger of confusing the 

issues.  It's cumulative and duplicative. 

THE COURT:  All right.  Overruled.  I'm going to 

consider the things you've raised when I give it weight, but 

for purposes of admissibility, I think it's admissible.  

So Exhibits 57, 110, 113, 115, 118, and 123 are 

admitted. 

(Exhibit Nos. 57, 110, 113, 115, 118, and 123 admitted into 

evidence.) 

MS. AGNE:  Your Honor, I apologize.  Those are -- that 

one is a transcript, but then the rest are a number of news 

articles, which we would ask that they be considered 

individually as to our objections on them that we disclosed to 

plaintiffs over two weeks ago.  

And just, if I might add, and it might streamline 

things this morning, we have a number of exhibits that we would 

propose stipulations on to the plaintiffs, and we would like 

those to be addressed individually as well.  So if we can have 

an opportunity to propose those to them and come back to the 

Court and address all of those?  

THE COURT:  Absolutely. 

MS. AGNE:  Thank you.  

THE COURT:  Let me just -- let me review these other 

exhibits quickly here.  

I'm going to consider these just for the statements 
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made within them by the party.  I'm not going to consider the 

article, per se, itself.  There are -- what I'm looking at are 

the Michele Reagan statements.  And each one of these is an 

article that contains Michele Reagan statements, but it's not 

all -- the whole article isn't just her statements, so I'm not 

going to consider the rest of the article. 

MR. KAUL:  That's the only purpose we are moving them 

for, Your Honor.  And some of them are agents of 

Michele Reagan, to be clear, not her herself. 

THE COURT:  How do I know when it's an agent of 

Michele Reagan?  

MR. KAUL:  I think they're identified as Secretary of 

State's Office employees. 

THE COURT:  Okay. 

MR. KAUL:  Thank you, Your Honor.  

THE COURT:  All right.  There's some housekeeping 

things you wanted to bring up?  

MS. AGNE:  Yes, Your Honor.  And it appears that 

they're resting their case, so we do have a -- oh, sorry.  

THE COURT:  Are you resting?  

MR. SPIVA:  Yes.  We -- I mean, subject to the one 

witness I had mentioned -- I think it was two days ago, 

Your Honor -- that was on the Navajo Reservation.  We are still 

trying to work that out.  A lot of the same reasons that people 

have trouble -- 
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THE COURT:  I understand.  

Plaintiffs rest?  

MR. SPIVA:  Yes.  We have a couple other matters we 

wanted to raise as well, Your Honor, but we can do it after 

they do, or now.  But -- 

MR. JOHNSON:  Before or after you're resting?  

MR. SPIVA:  I don't think the issues that we're 

raising affect resting.  Yeah.  Yeah.  

THE COURT:  Okay.  So you rest?  

MR. SPIVA:  Yes.  

THE COURT:  All right.  Plaintiffs rest.  

All right.  You got a Rule 50 motion?  

MS. AGNE:  Thank you, Your Honor.  Yes.  

State defendants and intervenor defendants jointly 

move under Rule 52(c). 

If we might have a few minutes of argument, please?  

THE COURT:  You may.  

MS. AGNE:  Thank you.  

So, as I mentioned, State defendants and the 

intervenor defendants jointly move under Rule 52(c) for 

judgment on partial findings in this matter.  

Plaintiffs have been fully heard on these issues, and 

the controlling law shows they can maintain their claims only 

with favorable findings on issues that the close of their case 

shows cannot be found here.  
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So at this point, we would ask the Court to adopt 

Document 357, at least in part, and it can be adopted now at 

the close of their case.  

As you noted, Your Honor, when Dr. Lichtman was 

testifying, you weigh the evidence in this matter.  And you can 

sustain this motion even if there is evidence present which 

would preclude judgment as a matter of law in front of a jury.  

The first claims we can dispense with are their First 

Amendment claims, Your Honor.  In the second amendment -- 

second amended complaint, Count 5, paragraph 112, it's not 

exactly clear whether they continue to maintain 

freedom of association claims.  They brought these allegations.  

They never amended their complaint or withdrew them, but 

Spencer Scharff testified yesterday morning that the contacts 

and associations had only increased in 2016.  

And this is the same with the First Amendment aspects 

of their Anderson/Burdick claims.  That's Counts 2 and 5.  

Their trial brief didn't say that they would adduce any 

evidence on those aspects.  In opening, they didn't say they 

planned to adduce any evidence.  And the evidence they 

presented did not go to the First Amendment.  

So we would ask for judgment on partial findings as to 

those First Amendment allegations in particular, and the First 

Amendment aspects of their Anderson/Burdick claims. 

THE COURT:  Okay.  
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MS. AGNE:  Under --

THE COURT:  Go ahead.  

MS. AGNE:  Thank you.  

Under Count 3, the Voting Rights Act claim, they have 

not shown a disparate impact, Your Honor.  And as you noted 

last summer, the consideration is not just whether social and 

historical conditions result in a disparate impact, but also 

whether the challenged practice causes the impact as it 

interacts with those social and historical conditions. 

And that's not only the Sixth Circuit in Ohio 

Democratic Party v. Husted, but Gonzalez in this circuit, and 

that is still good law.  So their evidence produced no 

statistical showing of a disparate impact.  Dr. Rodden's home 

delivery analysis was incomplete and irrelevant.  It was not 

tied to Permanent Early Voter List, as you noted and as he 

responded to your questions.  

He failed to take into account, also, the differences 

between mailing addresses and living addresses of voters.  

Those are taken into account by Arizona voter registration 

forms, and Mr. O'Connor's testimony shows that county officials 

take those deferences into account. 

They also, and perhaps more importantly, Your Honor, 

adduced no evidence of a causal nexus.  There was no evidence 

presented that mail service itself is discriminatory, no 

evidence linking ballot collection to socioeconomic 
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disparities.  And plaintiffs challenge other practices and 

issues not before the Court on this matter.  

Additionally, on Count 3, and then adding in Count 4, 

this is the purpose aspect of their Voting Rights Act claim and 

the intentional discrimination claim.  There's nothing to 

satisfy the Arlington Heights factors here based on the 

evidence plaintiffs presented.  

No burden shift can occur on improper intent because 

they haven't met their burden to show one.  In opening, 

Mr. Spiva stated that Dr. Berman would testify to a 

dismissiveness, a lack of concern for minority interests 

reflected in the historical record and reflected in the 

legislative record.  That was at page 24, lines 9 through 14 of 

the trial transcript. 

But the day before yesterday, when Dr. Berman was 

testifying, plaintiffs objected to him going into those issues.  

That's page 1032, lines 6 through 9 of the trial transcript. 

They would not allow Mr. Berman to testify to any 

dismissiveness, a lack of concern for minority interests, not 

allow him to make that link.  They said it was outside the 

scope of his testimony.  

And maybe Mr. Spiva meant Dr. Lichtman when he was 

making that statement in opening, but neither the political 

scientist acting as a historian, Dr. Berman, nor the historian 

acting as a political scientist made that link for the 
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plaintiffs.  It's simply not present, wasn't shown in their 

case, and now they've rested. 

On Count 5, their Anderson/Burdick claim, no voter 

came forward on HB 2023 to state that they could not vote due 

to that law.  And Your Honor has been asking for that since 

last summer.  

Nellie Ruiz has family living with her.  She mailed 

her ballots.  

Marva Gilbreath has both aspects as well, family.  She 

got her ballots in the mail in the 2016 election, and she 

testified that she didn't know of the law at that time so it 

couldn't have affected the way that she voted.  

Carolyn Glover.  She didn't want to ask her caregivers 

in her rehabilitation facility, even though the law allows 

that, and she still voted without issue.  

Carmen Arias drove her ballot to where it needed to 

go.  She also voted without issue. 

And then as for the State's interests and motivations 

behind that law, Mr. Konopasek testified about how important 

perception is.  There was a lot of press attention to these 

issues.  A lot of press attention even motivating Senate 

Bill 1412.  There's an FBI investigation in -- related to 

activities in San Luis that plaintiffs have entered into 

evidence.  Those all cause a perception on the part of the 

State that some action needed to be taken, and that action was 
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HB 2023.  

If I might move on to their out-of-precinct voting 

claims.  On Count 1, with the Voting Rights Act, any impact 

decreased in 2016.

And, Stacy, if I might have you bring up for a bit 

Exhibit 576, previously admitted into evidence.  

And if you can call up the upper left-hand corner 

under "What You Need to Know."  And it's number 3 there.  

And, Your Honor, this is a sample ballot -- 

If you can highlight number 3 or make 3 a little bit 

bigger.  Thanks. 

Your Honor, this is a sample ballot from 

November 2016.  It told voters in number 3, "If you go to the 

wrong polling place, your provisional ballot will not count."  

Any impact of Arizona's 80-year-old out-of-precinct 

provisional voting regulation has only decreased.  Plaintiffs 

brought no plaintiff voter actually aggrieved by this 

80-year-old policy and, in fact, they dismissed their 

individual plaintiffs when they brought their second amended 

complaint.  

There is a tiny amount of out-of-precinct provisional 

ballots, a subset of the whole set of provisionals, and there's 

no significant deviation here.  That's the Gonzalez case that I 

mentioned earlier.  That's Lee versus Virginia State Board of 

Elections out of the Fourth Circuit.  
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And again, Your Honor, on Count 1, the Voting Rights 

Act, they haven't made that causal link.  A tiny number of 

out-of-precinct provisional ballots, Dr. Lichtman testified to 

a tiny number of housing discrimination complaints, and they 

couldn't tell us which ones were dismissed.  And they made no 

connection to those matters. 

Dr. Lichtman's cherry-picking regarding the senate 

factors simply doesn't cut it here.  He made no causal link.  

He didn't assess the election system as a whole in Arizona, and 

he testified to that.  

Further, Count 2, on out-of-precinct provisional 

voting, their Anderson/Burdick claim regarding that, there was 

no evidence adduced to show that this was systemic, that there 

was any poll worker error that resulted in systemic 

discrepancies.  That's the Northeast Ohio Coalition for the 

Homeless case, and here in Arizona, that's Barber versus 

Bennett.  

Dr. Rodden testified some about that case, but he 

didn't seem to be aware of the controlling law on the issue, 

Judge Jorgenson's determination that there was no systemic 

error there resulting in a violation of voters' constitutional 

rights. 

And the State's policies underlying that 

out-of-precinct provisional voting regulation that we've had 

since 1939, we look to the Public Integrity Alliance case for 
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the standard there to weigh the State's policies justifying the 

law as precise justifications.  

Public Integrity Alliance tells us that:  Our local 

municipalities, our counties, are laboratories of democracy.  

Nothing can be more important than local administration of 

elections.  

Some of plaintiffs' witnesses testified to just that.  

They also bring up issues that are not before the 

Court and that the State is not responsible for.  Ms. Gillespie 

stated that one of her biggest problems was campaign robocalls 

informing voters to go to the wrong polling location.  That's 

at 906, lines 11 through 20 in the trial transcript.  Campaigns 

giving this information is not on the part of the Secretary of 

State or the Attorney General. 

So for all these reasons, Your Honor, the defendants, 

the State defendants and the intervenor defendants, jointly 

move for judgment on partial findings.  

We also have -- at this time we would like to reurge 

our motion in limine on spoliation, if I might have a few 

seconds on that one. 

THE COURT:  Okay. 

MS. AGNE:  Due to Mr. Scharff's testimony yesterday -- 

that's Document 352.  At the close of their case here, he 

testified, Your Honor, that he was kept apprised of this case, 

that he read your orders, but he had no understanding that 
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there was a litigation hold issued.  He had no understanding 

that documents were to be preserved or retained, and this is 

their voter protection director.  This is a lawyer that the 

Arizona Democratic Party had on staff.  

He testified also that he would not have been copied 

on all the relevant emails, on all the responsive emails 

related to this matter, and he couldn't know what he wasn't 

copied on.  

The defendants have been prejudiced by this.  The 

evidence shows a culpable mindset, at least gross negligence, 

and defendants, State defendants and intervenor defendants, 

would ask that you enter the adverse inference we sought.

Thank you, Your Honor.  

THE COURT:  Let me just ask you, on the spoliation 

motion under Rule 37(e), you're asking me to find that the 

Democratic Party acted with the intent to deprive the 

defendants of the information?  

MS. AGNE:  We think the evidence shows that, 

Your Honor, but I think under the earlier subsection of the 

rule, you can also find prejudice and enter instructions for an 

adverse interest as necessary to cure the prejudice.  

THE COURT:  And what's the prejudice?  

MS. AGNE:  That the plaintiffs' actions deprived the 

Court and the parties of the ability to evaluate those emails 

of the voter protection deputies.  They had the most voter 
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facing content.  They would have been the ones getting the 

calls, getting the emails from voters saying, "I can't vote due 

to HB 2023."  

If there were emails like that, they were deleted in 

the normal closeout practice of the campaign.  They didn't 

maintain any litigation hold that we've seen.  Witnesses 

testified they were unaware.  Mr. Scharff was a high-level 

employee.  He supervised tens of dozens of people.  He said he 

wasn't aware of the litigation hold, and they didn't suspend 

their normal document destruction practices, even though they 

brought this litigation seven months before. 

THE COURT:  Okay.  Thank you.  

MS. AGNE:  Thank you, Your Honor.  

THE COURT:  Do you want to respond?  

MR. SPIVA:  Well, I didn't know if Your Honor was 

going to reserve on this until after their case or if you want 

me to -- I'm happy to respond if -- 

THE COURT:  Yeah, I want to hear what your response 

is.  I intend to reserve it, but I want to hear what you 

respond.  

MR. SPIVA:  Okay.  Just addressing the Rule 52(c) 

motion, the first argument was with respect to the 

Anderson/Burdick counts.  The freedom -- the First Amendment 

claim is part and parcel of any Anderson/Burdick claim.  It's a 

first -- it rings in First and Fourteenth Amendment, so I'm not 
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clear on the initial argument that defense counsel was making 

there.  

Later, defense counsel returned to the 

Anderson/Burdick claim and said that no voter had come forward 

to say they could not vote.  That has no relationship 

whatsoever, even if it were accurate, to the standard under 

Anderson and Burdick, which of course, weighs the burden on the 

right to vote against the State's interest in whatever the 

election mechanism that's being challenged.  

And so I would submit that it's not actually accurate, 

that we actually did bring forward voters who had difficulty 

voting or did not vote.  But, you know, we also brought forward 

people like LeNora Fulton, Leonard Gorman, who talked about 

people that they knew of who couldn't vote.  

And so I would submit, factually, it's not a proper 

basis for a Rule 52(c) dismissal.  But it also is absolutely 

the incorrect legal standard because it's -- you don't have to 

show the absolute deprivation of the vote.  You just have to 

show a burden.  And any burden, and this is even in the 

Crawford case.  This runs through Anderson and Burdick.  It's 

in League of Women Voters versus North Carolina.  Any burden, 

even insubstantial burdens, have to be weighed against the 

precise interests that the State asserts and must fall if they 

can't be justified.  

I would submit, Your Honor, we've shown quite 
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substantial burdens on both issues, OOP and HB 2023, quite 

substantial burdens at the very least, and of course, with 

respect to the OOP issue, we've shown absolute 

disenfranchisement.  We've had voter after voter come in and 

talk about how they were absolutely disenfranchised.  So to 

that -- there's no basis whatsoever to dismiss our 

Anderson/Burdick claims. 

With respect to the motion on the Voting Rights Act 

claim, you know, it sounded kind of like a closing statement.  

I have a very -- we have, obviously, a very different view of 

the evidence, and you know, the reliability of the statistical 

evidence that we brought forward.  We, of course, continue to 

disagree that statistical evidence is necessary, but on both 

claims, we presented statistical evidence through Dr. Rodden 

and Dr. Lichtman -- 

THE COURT:  On the Voting Rights claim, what's the 

evidence of the disparate treatment?  

MR. SPIVA:  In terms of OOP, we have certainly shown 

disparate impact, Your Honor, that Hispanics and Native 

Americans -- 

THE COURT:  Under 2023.  2023, what's the evidence of 

that?  

MR. SPIVA:  Well, it's -- on the Native American 

reservations, that there's a lack of mail facilities, that 

people have to travel long distances, that they rely upon 
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ballot collection to vote.  

And, again, here, Your Honor, I should -- I'm going to 

continue finishing -- answering Your Honor's question because 

there's more, but we don't have to show an absolute deprivation 

of the vote.  Again, it's a -- anything that abridges, that 

denies or abridges the right to vote.  That's the words of the 

statute, and that's the holding of the Supreme Court.  That's 

the holding of League of Women Voters and many other cases. 

And so we have -- we have the evidence about 

mailability on the Native American reservations.  We have 

evidence about -- 

THE COURT:  So let me just see if I understand.  

You're saying that the evidence of the disparate 

treatment for the Voter Rights Act under 2023 claim is that not 

the statistical evidence, but it's the evidence of how things 

are different on the reservation with regard to transportation 

and post office and post office boxes?  

MR. SPIVA:  Well, I think there are two things, 

Your Honor.  Some of it's statistical, because I think -- I 

would submit the mailability analysis of Dr. Rodden is 

statistical.  

But what we have shown is that Native Americans and 

Latinos use ballot collection disproportionately.  We've had 

witness after witness testify about that.  Partly what 

Your Honor was just referring to, even Helen Purcell testified 
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that she believed that Hispanics used ballot collection at a 

disproportionate rate.  We have the legislative record where 

the statements about San Luis and Somerton and the lack of mail 

facilities and the need -- the use of ballot collection.  

And, again, we don't have to show -- we don't have to 

show an absolute deprivation.  If -- you know, League of Women 

Voters said if a group uses a certain mechanism, you know, more 

than other groups, that taking it away burdens that right; and 

if all the other factors are met, which I submit they are, 

makes that a violation in the Voting Rights Act.  

There has been evidence as well that the -- that 

ballot collection is not used in predominantly white areas.  I 

think certainly at this point, you know, the burden of 

rejoinder, as Judge Thomas put it in his dissent, which was 

adopted by the en banc court, you know, has certainly been met.  

I think we've gone further than that and shown quite clearly 

that this is a mechanism that is used more heavily by 

minorities.  

THE COURT:  Let me go back to your OOP claim again 

now.  

The OOP votes are caused by difficulties in locating 

the proper precinct and lack of knowledge and updating the 

registration form.  I think that's the starting point.  

You're not challenging any of these practices in the 

lawsuit; right?  
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MR. SPIVA:  Well, I mean, I think that's part of the 

it, Your Honor, part of what causes the OOP problem. 

THE COURT:  You're not challenging the manner in which 

Arizona allocates or locates polling places, Arizona counties, 

are you?  

MR. SPIVA:  Not directly, Your Honor.  But what we're 

saying is that if the result of the way they locate polling 

places and the result of the state law that says you can't 

count those votes at all, if that's the result of that, then -- 

THE COURT:  But you're not challenging the practices 

of how the counties allocate or locate the polling places, are 

you?  

MR. SPIVA:  Not directly, Your Honor.  But I think 

indirectly we are. 

THE COURT:  Are you challenging the way Arizona 

informs the voters of their correct precincts?  

MR. SPIVA:  Not directly, but I think indirectly 

because we are challenging the results of that. 

THE COURT:  Are you challenging Arizona's use of 

the -- excuse me, use of how the voter -- it requires voters to 

register?  

MR. SPIVA:  I don't believe so, Your Honor. 

THE COURT:  And you're not challenging Arizona's poll 

worker training?   

MR. SPIVA:  Not directly, Your Honor.  But the reason 
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I'm hesitating and I say "indirectly," Your Honor, is because 

the case law says that either under Anderson/Burdick -- 

Anderson/Burdick in particular, but even under the 

Voting Rights Act, you'd have to look at the totality of the 

circumstances.  You have to look at the way the law is applied 

in the particular jurisdiction.  

And all of those factors Your Honor is pointing to 

exacerbate and cause -- when combined with the state law that 

says "We won't count the ballot if it's cast out of precinct," 

it -- those things combine to place a significant burden on the 

right to vote.  

THE COURT:  And you're not challenging Arizona's use 

of the precinct-based system, are you?  

MR. SPIVA:  No, except in the respect that I just 

mentioned.  I mean, I think indirectly, again, the use of that 

and the confusing nature of it combines to create a burden on 

the right to vote. 

THE COURT:  Am I wrong, then?  I thought you admitted 

that Arizona could use a precinct-based system, though you seem 

to suggest they can't enforce it or can only toothlessly 

enforce it. 

MR. SPIVA:  Well, I'm arguing that they can't not 

count the ballots in their entirety.  

THE COURT:  Okay.  

MR. SPIVA:  And all of those are circumstances in the 
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state of Arizona that are relevant to the consideration of 

whether they're not counting the ballot places a burden which 

outweighs the benefit or the administrative concern of the 

State.  It also goes to, under the totality of the 

circumstances under the Voting Rights Act, whether this places 

a disproportionate and an unjustified burden on minority 

residents in the state. 

THE COURT:  Explain that to me.  How does the voting 

practice that you are challenging -- the policy that votes that 

are cast OOP are not counted, that's what you're challenging; 

right?  

MR. SPIVA:  Directly, yes.  

THE COURT:  How does that cause disparity?  

MR. SPIVA:  Well, in all the ways that we've 

articulated.  A lot of the things that Your Honor just 

mentioned.  The fact that, for instance, minorities tend to 

move more frequently, which means that they need to change 

their precinct more frequently and more often results in them 

voting out of precinct.  Dr. Rodden also testified about how 

precincts in minority neighborhoods are moved more frequently, 

and so that that contributes to the disparate impact.  

So I think the list that Your Honor went through -- 

and I think there's more -- you know, all of those things 

together -- all of those things together, I think, lead to a 

disenfranchisement of minorities at a higher rate.  
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THE COURT:  All right.  Thank you.  

MR. SPIVA:  There -- I had not responded to the 

argument on intent.  I don't know if you want argument on that 

now or -- 

I don't think that what was submitted by my colleague 

on the other side, the fact that Dr. Berman didn't testify to 

dismissiveness -- I'm not sure she's right about that.  I'd 

need to look at the transcript.  But we've had hours of 

testimony on that.  That's certainly, of course, not the only 

issue that goes to intent.  

And so, you know, again, there are many -- you know, 

we have the fact that the minority vote share has been 

increasing.  And we have statements in the record by 

legislators about, you know, "We're not going to baby them."  

THE COURT:  Let me go back to the OOP for just one 

second.  

MR. SPIVA:  Yeah. 

THE COURT:  How is partially counting the ballots, 

which is what you're seeking, how is that going to make it 

easier for voters to find their correct precinct?  

MR. SPIVA:  Won't make it easier for them to find 

their correct precinct, but the result will not be their total 

disenfranchisement.  

THE COURT:  Okay.  And do you have -- and I may have 

missed this:  Is there a number of the voters who were unable 
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to cast a vote in the 2016 election without the aid of the 

ballot collectors?  Is there some way for us to understand what 

that would be?  

MR. SPIVA:  That's an unknowable number, Your Honor, 

because it was illegal to collect ballots in the 2016 election.  

So I don't think there's a way -- there isn't a statistic that 

one could generate based on any existing data.  The State 

deprived us of the ability to have such data by outlawing the 

practice. 

THE COURT:  Okay.  

MR. SPIVA:  The one other thing I did want to mention 

on OOP -- sorry, Your Honor.  I lost my train of thought.  I 

had another point on that, but if it comes to me, I'll raise 

it.  

THE COURT:  All right.  

MR. SPIVA:  Thank you.  

THE COURT:  Okay.  I'm not going to render judgment at 

this time.  I'm going to -- under Rule 52(c), I'm going to 

render judgment at the close of the evidence.  

MR. SPIVA:  Did you want any further argument on the 

spoliation issue?  I mean, we've obviously briefed this issue.  

I disagree with the characterization of the testimony 

yesterday.  Your Honor obviously heard it.  

Mr. Spencer, I don't think, said that he was unaware 

of his obligation to maintain documents. 
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THE COURT:  Okay.  No.  The spoliation motion is 

denied. 

MR. SPIVA:  Thank you, Your Honor.  

THE COURT:  Okay.  Let's move forward.  

MS. KARLSON:  Good morning, Your Honor.  We'd like to 

make a brief opening statement on behalf of the State 

defendants and the intervenor defendants. 

MR. SPIVA:  Oh, I'm sorry.  I apologize.  I didn't 

realize -- I thought you had another preliminary issue you were 

going to raise.  Because we have just two briefly that we 

wanted to raise, Your Honor.  

THE COURT:  Let me just ask you:  Are you still 

pursuing your First Amendment claim?  

MR. SPIVA:  Yes, Your Honor.  That's part and parcel 

of our Anderson/Burdick claim.  

THE COURT:  Okay.  

All right.  What else did you want to cover?  

MR. SPIVA:  One is just the due date for our response 

on Dr. Lichtman.  I think under the Court's previous order, it 

would be due this Friday.  We were going to request whether we 

could make that Monday, I believe, is what we -- 

MR. KAUL:  Tuesday. 

MR. SPIVA:  Tuesday, rather.  If we could have a 

little bit more time to Tuesday.  It's a little bit difficult, 

you know, kind of being in -- 
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THE COURT:  That's fine.  Tuesday. 

MR. SPIVA:  Okay.  The other issue we were going to 

raise, Your Honor, is -- 

MR. JOHNSON:  Real quick on that, Your Honor, just so 

that we understand the calculation, if it's Tuesday, can we 

have the following Monday then?  

THE COURT:  Yeah. 

MR. JOHNSON:  Thank you, Your Honor.  

MR. SPIVA:  The other issue is that, you know, 

defendants have so far expressed their intention that they're 

going to call four people off of their "May Call" list.  You 

know, they only had about 11 people on their "Will Call" list, 

I think, together and probably more than 30, might be close to 

40 people on their "May Call" list.  And so we would just 

request that to the extent they have a present intention to 

call more people from their "May Call" list, that they let us 

know.  I mean, in our entire case, I think we only called one 

person -- 

THE COURT:  Hang on a second.  

You know your list now, don't you?  

MS. KARLSON:  We believe we do, and we've been -- 

THE COURT:  Why don't you give them your final list, 

then, so we don't have this discussion any further. 

MS. KARLSON:  Okay. 

THE COURT:  Okay.  And then the same process, give 
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them heads-up as to who you're calling and the time. 

MS. KARLSON:  And just for the record, we have been 

scrupulously complying with that order by the Court. 

THE COURT:  Okay.  Take out your "May Call" list and 

give them your final list.  We're in trial now.  You've got 

three days of trial, four days.  You've got to know who you're 

going to call, so just give it to them. 

MR. SPIVA:  Thank you, Your Honor. 

THE COURT:  Okay.  Anything else?  

Let's get started, then.  

MS. KARLSON:  Take 2.  

Good morning, Your Honor.  The evidence will show that 

it is easy to vote in Arizona, and as plaintiffs just admitted 

in their response to the defendants' joint Rule 32 motion, the 

law requires the Court to consider the entire electoral system.  

So let's do that.  

From the first step in the process, voter 

registration, through the ultimate decision of casting a 

ballot, our elections officials do what they can to ensure free 

and fair elections.  The evidence will show that Arizona was 

the first state in the country to allow voters to register 

online.  And more than 15 years later, other states are still 

struggling to catch up.  

Brad Nelson, the Pima County elections director, will 

testify that for the last ten years, Arizona has allowed 
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no-excuse early voting and that, in fact, the number -- the 

percentage of Arizona Latinos casting an early ballot rose in 

2016, not declined.  

Today, Arizona is also one of the nine states to allow 

a voter to sign up for the Permanent Early Voting List, or 

PEVL, that we heard about from Helen Purcell.  She testified 

that a voter can automatically receive an early ballot for 

every election in which they are eligible to vote by simply 

checking a box on their voter registration form. 

So from the comfort of their living room couch, an 

Arizona voter can register to vote, join PEVL, and for every 

election, from presidential years to primaries to off-cycle 

municipal elections, that voter will automatically receive a 

ballot in the mail.  

The evidence will also show that all the voter has to 

do to vote that ballot is to select the candidates of their 

choice within the 27-day early voting period and mail the 

ballot back, free of charge, or drop it off at any polling 

place in their county without waiting in line. 

If a voter would rather vote in person, they can go to 

any of the in-person polling locations in their county within 

the 27-day early voting period -- that includes Saturdays at 

some locations -- or present themselves at their polling place 

on Election Day.  And the evidence will show that there are 

more ways now to determine their polling location than there 
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ever has been in the past.  

A voter will get mailers in the mail.  They can call 

their local county or state elections officials.  They can use 

a polling place locator on their county website, the Secretary 

of State's website, or the Arizona Clean Elections Commission 

website.  If they don't trust those sources, they can use the 

Democratic Party's polling place locator, and yes, there's even 

an app for that. 

The evidence will also show that the rights of the 

voters are always in the minds of elections officials, but 

there is a balance that has to be struck to ensure free and 

fair elections.  

A common sense approach is required by 

Anderson/Burdick and has been upheld in all the court cases 

that we have been discussing today.  Indeed, all of our 

election official witnesses will agree in their testimony that 

their desire is to count votes, not reject them. 

Plaintiffs take exception to the state law which 

requires voters to vote in the correct polling place if they 

choose to vote in person.  But this Court -- as this Court has 

already heard, the voters understand that who they can vote for 

is determined and tied to their residential address.  In other 

words, voters need to go to the right polling place so they 

have the right names and issues on their ballots.  And that 

includes president, senate, state and countywide races, and in 
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Arizona, even judges.  

The prohibition on out-of-precinct voting is the best 

way to ensure that all the voters' down-ballot votes will be 

counted while also ensuring that resource-strapped counties 

have the personnel and machinery required to run a well-run 

election, which would also impact voters. 

The evidence will show that elections officials 

continue to this day to take steps to reduce out-of-precinct 

voting.  And those votes now account for less than 0.15 percent 

of all ballots cast in Arizona.  That number has been on a 

precipitous decline since 2008. 

Furthermore, when the legislature passed HB 2023 in 

2016, it was addressing a perception of fraud relating to the 

practice of ballot collection.  Plaintiffs' witnesses dispute 

whether there was evidence of fraud beyond a reasonable doubt, 

but they admit that the legislature expressed those concerns 

while debating the bill and they further admitted that there 

was an FBI investigation into the practice and FBI 

investigations into voter fraud are uncommon. 

The legislature responded to those concerns with the 

passage of HB 2023.  We should also note that while plaintiffs 

have attempted to suggest there was no problem with ballot 

collection because no one was prosecuted for it, no one could 

have been prosecuted for it prior to 2016 because it was legal.  

HB 2023's sponsor, Michelle Ugenti-Rita, has testified 
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and will testify that the law was crafted to address real 

concerns related to fraud and bring mail-in ballot security up 

to par with the reforms that had already been implemented for 

in-person ballot security. 

But even in doing this, the legislature balanced the 

need for fairness with a respect for the right to vote by 

including broad exceptions.  Any family member, no matter how 

far removed; any caregiver, whether they're an MD, a CNA or 

not; or anyone who lives with a voter, whether or not they are 

related, can return a ballot.  Or the voter can return the 

ballot by the same method that they chose to receive it:  the 

mail. 

Not only have plaintiffs failed to provide any 

quantitative data explaining how these rules disparately impact 

minority voters, they have been unable to produce a single 

voter who could not cast a ballot due to 2023 because voting is 

easy in Arizona.  

You have heard a significant amount of testimony from 

plaintiffs' witnesses about what they believe the government, 

primarily at the county level, could do to make it easier than 

it already is to vote.  But interestingly, Your Honor, the only 

witness plaintiffs presented who complained to their county 

election officials would have been able to remedy the situation 

if -- and have his vote counted if he had not waited more than 

a year to contact them.  
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And he admitted that he was given a receipt with 

instructions on how to follow up with the county election 

officials, but he failed to do so.  

When elections officials are made aware of issues, you 

will hear testimony from Elections Director Eric Spencer that 

they move swiftly to address those concerns.  

Ensuring fairness in our democracy may lead to a 

little inconvenience.  But to get a marriage license or to 

register to vote is nonetheless upheld because the government 

is able to justify minor inconvenience to citizens' 

participation and these fundamental rights to preserve fairness 

in the system.  

Believing that it could be even easier to vote does 

not mean that it must be so.  And the evidence that the 

defendants will present will show plaintiffs cannot meet their 

burden on any of the counts presented.  

THE COURT:  Okay.  Defendants may call their first 

witness.  

MS. KARLSON:  We call Dr. Don Critchlow.  

THE COURT:  Dr. Critchlow, would you come up here, 

please, and be sworn.  Come on up here, please.  

COURTROOM DEPUTY:  Right up here, sir. 

DONALD THOMAS CRITCHLOW,

called as a witness herein by the Defendants, having been first 

duly sworn or affirmed, was examined and testified as follows: 
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THE COURT:  You may proceed.  

MR. LA RUE:  Thank you, Your Honor.

DIRECT EXAMINATION

BY MR. LA RUE:

Q. Good morning, Dr. Critchlow.  

A. Well, good morning. 

Q. As you know, my name is Joseph La Rue, and I'm one of the 

attorneys representing the Secretary of State and the Arizona 

Attorney General in this matter.  

Please state and spell your name for the record.  

A. Donald, D-o-n-a-l-d, Thomas, T-h-o-m-s-a [sic], Critchlow, 

C-r-i-t-c-h-l-o-w. 

Q. All right.  Thank you.  

Let's begin with some questions about your background.  

Did you go to college? 

A. Yes. 

Q. What school? 

A. I went to Arizona State for two years, and then I went to 

San Francisco State for my BA.  

Q. And you said for your BA.  You graduated? 

A. Yes. 

Q. What was your major? 

A. History. 

Q. Have you earned any other degrees? 

A. Yes.  I was admitted to University of California, Berkeley, 
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received my MA degree in 1972, and then my PhD in 1978. 

Q. And what was your emphasis of study? 

A. American history. 

Q. For your PhD? 

A. American history, history of science, as well as political 

science. 

Q. All right.  And after you earned your PhD, what did you do 

professionally? 

A. Looked for a job and finally got one.  

Q. And where was that? 

A. My first job was at North Central College in Naperville, 

Illinois.  Then I went to -- as an assistant professor as well, 

to University of Dayton.  And then I received a tenure-track 

appointment at University of Notre Dame in South Bend, Indiana, 

where I received tenure.  And then I became department chair at 

St. Louis University in St. Louis.  

And then I came here to Arizona State, I guess where I 

began, full circle, about seven years ago. 

Q. And what is your title at Arizona State? 

A. Full professor of history. 

Q. All right.  And do you do anything else at Arizona State? 

A. Other than teach?  

Q. Yes, sir.  

A. Yes.  I'm -- I'm also director of the Center for Political 

Thought and Leadership and codirector of an undergraduate 
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history certificate program, which is in political thought and 

leadership as well. 

Q. All right.  In your teaching positions, did you offer 

classes that related to American political history? 

A. At University of Notre -- yes.  At University of 

Notre Dame, I taught a very popular course on the history of 

American policy history.  And most of my courses at ASU are in 

American political history. 

Q. All right.  Have you conducted research in American 

political history? 

A. Yes. 

Q. Have you conducted research in Arizona political history? 

A. Yes. 

Q. Dr. Critchlow, would you identify as a historian? 

A. Oh, yes. 

Q. Now, a few moments ago, you mentioned that you are a 

director of the Center for Political Thought and Leadership.  

A. Yes. 

Q. What is that? 

A. It's rather an unusual center at ASU because our focus is 

on undergraduate teaching and not research. 

Q. And what -- 

A. And so it's a center with -- in which I serve as director.  

We have one staff member, who's manager, and a postdoctoral 

fellow.  But most of our emphasis -- in fact, all of our 
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emphasis is primarily on the history certificate program. 

Q. Is that a partisan organization? 

A. ASU or the center?  

Q. The -- 

A. Neither one are partisan. 

Q. So the Center for Political Thought and Leadership is 

nonpartisan; is that -- 

A. Yes. 

Q. Do you invite speakers to speak at the center? 

A. We have many speakers. 

Q. Have you invited members of both the Republican and the 

Democratic political parties to speak? 

A. Of course.  And Libertarians, as well as people whose party 

affiliation I don't know. 

Q. Okay.  Let's talk very briefly about your writing.  

Have you been published? 

A. Yes. 

Q. How many books related to the field of political history 

have you authored or edited? 

A. I say this with a little embarrassment, but I've lost 

count.  I think it's something like 24 -- 24 books. 

Q. Okay.  Are you the editor of any journals? 

A. Yes.  I'm the founding editor of the "Journal of Policy 

History," which is published by Cambridge University Press.  

It's a quarterly journal that includes history and political 
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science peer-reviewed articles. 

Q. Has that journal published any articles that touch on or 

relate to Arizona political history? 

A. Yes.  Not extensively, but I can recall at least two -- two 

or three articles that have been on Arizona political history, 

aspects of it. 

Q. All right.  You were hired by the State to serve as an 

expert witness and prepare an expert report in this case; is 

that correct?  

A. Yes. 

Q. All right.  When you prepared your expert report, did you 

apply your normal and customary research techniques to address 

the questions you were considering? 

A. Yes.  I undertook -- I undertook archival research as well 

as research in what's called primary documents, and rereading 

and some new reading on secondary literature. 

Q. Have you served as an expert witness before? 

A. Yes. 

Q. Have you ever been disqualified as an expert witness? 

A. Not yet.  

MR. LA RUE:  Okay.  Your Honor, may I approach the 

witness?  

THE COURT:  You may.  

THE WITNESS:  Thank you.
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BY MR. LA RUE:

Q. Dr. Critchlow, I just handed you a copy of what has been 

marked as Exhibit 521.  It's also, in a moment, going to be 

brought up in different sections on the screen in front of you.  

Do you recognize this document? 

A. Yes. 

Q. What is it? 

A. It's my report. 

Q. The expert report that you submitted in this case? 

A. Yes.  My expert report. 

Q. And to be clear, Dr. Critchlow, did you author this expert 

report? 

A. Yes, solely. 

Q. Is it based on your research? 

A. Yes. 

Q. All right.  I want to ask you some questions about your 

report.  If you will, turn to the page that's marked 003.  

That's 521-003 down at the bottom of the right-hand corner.

MR. LA RUE:  And, Stacy, if you will, please bring up 

his first summary conclusion, page 003 to 004.  

BY MR. LA RUE:

Q. Beginning here at the bottom of page 003, you offer a 

summary of your conclusions; correct? 

A. Yes. 

Q. The one we're going to look at is your first summary.  And 
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in that summary you write -- first I just want to read it into 

the record and have you tell me if I read it correctly.  So 

follow along:  

Historical analysis of discrimination against 

Hispanics, African-Americans, and Native Americans, especially 

in Arizona, is a complex story.  

Did I read that correctly?  

A. Yes. 

Q. Dr. Critchlow, what did you mean when you wrote that this 

history is a complex story? 

A. What the -- what I meant by that is that I don't think that 

racial discrimination should be denied in our nation or in our 

state, but that advances have been made in state-sanctioned 

discrimination in our state.  

And I also meant by that that the argument that what 

happened in the past in way of discrimination is difficult to 

correlate with voter suppression, alleged voter suppression 

today. 

Q. Okay.  Let's talk about some of this complex history and 

the achievement of civil rights.  

MR. LA RUE:  Stacy, if you will, please bring up 

521-033 through 034.  

BY MR. LA RUE:

Q. Dr. Critchlow -- and, again, 033 to 034 in your report -- 

were schools in Arizona subject to legal segregation in the 
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past? 

A. Yes. 

Q. Was legal discrimination -- I'm sorry, was legal 

segregation, rather, in the schools widespread in Arizona? 

A. No.  The law allowed for segregation, racial 

discrimination, with 25 African-American students or more.  So 

given the small size of the African-American population at this 

point, it wasn't very extensive. 

Q. All right.  

A. That is, segregation. 

Q. In your report, you wrote about the end of legal 

segregation in Arizona.  And we're going to turn to 521-038 in 

your report.  

What I want to do is talk first about the Tucson 

School District and what happened there.  

Did Tucson have segregated schools once upon a time? 

A. Yes. 

Q. Tell us how the Tucson School District became integrated.  

A. Yes.  Following World War II, the superintendent of Tucson 

schools undertook efforts to desegregize -- desegregize -- 

excuse me, my mispronunciation -- the one elementary school 

which was for African-Americans, and that elementary school 

students then would go to an integrated high school.  He was a 

fierce opponent of segregation and took effort -- undertook 

efforts to remedy that situation. 
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Q. All right.  When did legal segregation end in the Tucson 

School District? 

A. In 1951.  I think that's the date, if I recall. 

Q. All right.  And, Dr. Critchlow, do you know whether that 

was before or after the famous Brown v. Board of Education 

decision that ended school desegregation in the United States? 

A. Well, in 1953 the Arizona court overruled -- overturned 

segregation, and so that was well before Brown -- the Brown 

decision. 

Q. Okay.  

A. Or it was before.  Perhaps not well before. 

Q. All right.  Let's talk about the situation in Phoenix.  And 

I'll direct your attention to page 038 and 039 of your report.  

Did it used to be the case that there was a segregated 

high school in Phoenix? 

A. Yes.  Yes.  Phoenix Union. 

Q. Tell us about that -- and what I mean is, specifically tell 

us, how did segregation end in Phoenix? 

A. Well, after -- after the Second World War, there was some 

mobilization of civil rights groups around the NAACP as well as 

political leaders and businessmen who called for the end of 

segregation.  And so they fought that issue, eventually taking 

it to the court -- and to the state legislature and the court, 

actually. 

Q. And how did the Court rule with regard to the Phoenix 
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segregated schools? 

A. The Court ruled -- the Court, with Fred Struckmeyer, if I 

recall correctly -- I guess I could look at my report here -- 

overturned it. 

Q. And -- 

A. Overturned segregation, yeah.  Educational segregation. 

Q. And again, Dr. Critchlow, I think you just testified about 

this with regard to Tucson, but I want to be sure the record is 

clear.  

Was segregation ended in Phoenix schools before or 

after Brown v. Board of Education?  

A. Before. 

Q. I'd like to direct your attention to page 040, the full -- 

I'm sorry, the first full paragraph on that page.  

You wrote in your report:  Ending de facto segregation 

of schools in Tucson and Phoenix has been difficult.  

You explain in your report what happened in Tucson.  

Tell us about that.  

A. Yes.  The de facto segregation, I think, in this state as 

well as other states has been a difficult, difficult problem.  

So in Tucson, the school board agreed to a consent agreement, a 

three-phase program to end segregation.  And subsequently, the 

state legislature appropriate -- excuse me -- yeah, allowed for 

property taxes to be raised in order to fund the desegregation 

efforts.  
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So it's yet another example, if I may add this, 

Mr. La Rue, of the complexity of trying to address these 

problems, racial problems, and the advances that have been 

made, often with good intentions, by public officials. 

Q. All right.  I want to talk with you now about the Ku Klux 

Klan.  

Did the Ku Klux Klan once have a presence in Arizona? 

A. Yes.  It had a very small presence. 

Q. Okay.  Roughly when was that? 

A. Approximately 1923 to '27, '28. 

Q. And did the legislature address the presence of the Klan? 

A. Yes.  This was -- actually, this was new research for me, 

so it was rather interesting. 

Q. And let me interrupt you, Dr. Critchlow.  When you say new 

research for you, do you mean when you were writing your 

report? 

A. I'm sorry.  Yes.  When I was writing the report.  That is 

on the Ku Klux Klan, not on -- and so the -- in 1924, the state 

legislature passed a masking law making it illegal to appear in 

public with a mask.  That was overridden by the -- excuse me, 

that was vetoed by the governor, Hunt at the time, primarily 

for political reasons.  And then it was subsequently overridden 

by the legislature. 

Q. So, and when you say "overridden by the legislature," you 

mean the legislature overrode the governor's veto? 
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A. Yes, I'm sorry.  I should have been clear. 

Q. That's all right.  

All right.  Let's -- 

MR. LA RUE:  Stacy, if you will, bring up 521-037.

BY MR LA RUE:

Q. We're going to turn to page 037 of your report.  

You wrote about the early days of the fight for civil 

rights in Arizona.  

A. Yes. 

Q. When would you say that the fight for civil rights really 

began to gain steam? 

A. Well, I think there was some activity earlier in the 1920s, 

actually, in Phoenix over segregation in the schools.  But I 

think it really takes steam in the -- after -- well, during 

World War II and then really picks up after World War II, that 

is, in the 1940s and '50s. 

Q. All right.  Did Republicans play a part in that fight? 

A. Yes.  Barry Goldwater, Jr., was -- excuse me, very -- 

Senator Barry Goldwater was very, very active in civil rights.  

He was a founding member of the NAACP, and as a Phoenix 

businessman, became very involved in ending segregation in the 

schools. 

And in other places, too, as the state air corps, 

which I don't talk about in the report. 

Q. All right.  
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MR. LA RUE:  Stacy, if you will, bring up page 027, 

the first paragraph on that page.  

BY MR. LA RUE:

Q. What did your research reveal, Dr. Critchlow, about elected 

Hispanic-Americans in Arizona? 

A. The -- well, out of the civil rights movement, the elected 

representation, especially in the Phoenix area -- Phoenix and 

Tucson area, really increased.  And we find very well-known and 

prominent members of -- in the legislature, in the city 

council, actually some of whom I went to school with when I was 

at Arizona State. 

Q. All right.  And let's focus on the legislature.  Tell us 

about the Hispanic makeup of the legislature today.  

A. Well, the -- I think it's -- when I wrote the report and 

the evidence I could find, I think it was 59 members of the 

state legislature are Hispanic.  And what one of the surprising 

findings that I discovered is that we have a higher proportion 

of Hispanic state representatives than does California, which 

has a slightly more -- California State Legislature.  

So I think we -- they have two or three more members, 

but in terms of percentage of the Hispanic population, we're 

well represented -- we're better represented than California. 

Q. And -- 

THE COURT:  Is this a good place for a break?  

MR. LA RUE:  Yes, sir. 
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THE COURT:  All right.  Let's take our recess. 

(Recess taken, 10:00 a.m. to 10:17 a.m.) 

THE COURT:  You may continue. 

MR. LA RUE:  Thank you, Your Honor. 

BY MR. LA RUE:

Q. Dr. Critchlow, when we broke, we were talking about the 

number of Hispanic elected officials in the legislature.  And I 

believe you may have misstated that number.  

Have you had opportunity to look at your report? 

A. Yes, I did.  

Q. And what is the correct number, Dr. Critchlow? 

A. 20. 

Q. 20 Hispanic elected officials as of -- I think you were -- 

you mentioned this was as of 2015, but that was the correct 

number? 

A. Yes.  

What page was this, by the way?  

Q. This is on page 027 of your report, sir.  

A. Okay.  I have it. 

Q. The first paragraph on the page is what I called out.  

A. Okay. 

THE COURT:  So it's not 59, it's 20?  

THE WITNESS:  Yes, sir. 

BY MR. LA RUE:

Q. Thank you, Dr. Critchlow.  
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All right.  Let's move on.  

MR. LA RUE:  And, Stacy, if you will, bring up 

page 028 of his report.  And call out the chart.  Yeah.  

BY MR. LA RUE:

Q. You included a chart in your report, and I brought it up on 

the computer screen there.  It's at the top of 028.  

Would you please explain what we're looking at here?  

A. Yes.  The -- it's the Hispanic voting and registration in 

Arizona presidential elections from 1984 to 2012.  And it shows 

a really huge increase of Hispanic voting and registration.  

Less than 200 -- fewer than 200,000 Hispanics voted in 

1984, and very few registrations.  And today, in the last 

election, that is, we don't -- I couldn't find figures on 2016, 

but on 2012 presidential election, we see a huge increase not 

only in Hispanic voting, which would be understood because of 

the great increase in Hispanic population, but also a very 

significant increase in registration. 

Q. Okay.  Thank you.  

MR. LA RUE:  Stacy, page 044, first carry-over 

paragraph.  

BY MR. LA RUE:

Q. Dr. Critchlow, on page 044, you wrote about some things 

that formerly discouraged Native Americans from voting in the 

state of Arizona.  I'll let you get to the page.  

And then if you'll tell us about that, I would 
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appreciate it.  

A. Yes.  I see -- I see where you're -- I see what you're 

referring to in my report. 

Q. And what did you write about that discouraged or prevented 

Native Americans from being able to vote once upon a time? 

A. I write:  In Arizona, state regulations, including poll 

taxes and literacy tests, that discourage Native Americans -- 

discourage Native Americans from voting.  Native Americans, 

especially Navajo, took little interest in state and national 

politics and focused primarily on tribal politics that affected 

their lives the most.  Furthermore, state and public officials 

believed that this state lacked jurisdiction in Native American 

lands.  

And so forth. 

Q. Okay.  Let's talk about those impediments to voting, poll 

taxes and literacy tests.  

Does the State of Arizona still employ those? 

A. No.  Both were made illegal both under federal and state 

legislation -- and court rulings, I mean. 

Q. All right.  And does the State of Arizona place polling 

locations on Native American lands today? 

A. Yes. 

Q. And in your research, Dr. Critchlow, did you learn whether 

certain counties were leaders in making that move to place 

polling locations on Native lands? 

Case 2:16-cv-01065-DLR   Document 398   Filed 10/13/17   Page 67 of 263  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2407 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DONALD THOMAS CRITCHLOW - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1524

A. Yes.  Under the redistricting commission, which was set up 

by state referendum, extensive efforts were made by that 

commission to district and -- for Navajo and Native American as 

well as Hispanic districts, districts with high Hispanic votes.  

So intensive efforts were made.  

And, furthermore, the State undertook language 

education very early on Navajo.  And there's been extensive 

work, both the tribal leaders as well as state funding efforts, 

to increase Native American voting. 

Q. All right.  Let me direct your attention to pages 045 and 

046.  

MR. LA RUE:  And, Stacy, what I'm looking at is the 

final paragraph on 045 through the end of that paragraph on 

046.  

BY MR. LA RUE:

Q. In this section, it's going to come up on your screen, you 

wrote about someone named Tom Shirley.  

Can you tell us who he was? 

A. Yes.  I just -- if I may point out, there's a typo in my 

report.  I'm sure if I went through it, I could find more 

typos.  But it was 1973, not 1976.  

Tom Shirley ran for supervisor in District 3, in 

Apache County, Board of Supervisors.  That was challenged. 

Q. And let me interrupt you.

That's where it should be 1973 instead of -- 
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A. Yes. 

Q. All right.  Go ahead, Dr. Critchlow.  

A. If I recall correctly.  But I know it's not 1976.  

And this was taken -- he was challenged by his 

opponent, and an injunction was put on his holding his seat.  

It was taken to the District Court and then taken up to the 

Supreme Court, which reinstated Tom Shirley. 

Q. All right.  Dr. Critchlow, I'd like for you, if you will, 

to summarize for us what you see as the major difference 

between Dr. Berman's analysis of Arizona history regarding 

discrimination and its present-day effects and your analysis of 

that question.  

A. I'll try to keep my conclusions brief for everybody's 

patience.  

Dr. Berman -- Berman, who I don't know, whose work I 

read earlier, however, his scholarly work, when I read his 

report, his argument is that there's been, as he states, a 

persistent and continuous history of racial discrimination.  

And this is reflected in current legislation.  

So what I -- so as a historian, I was -- I challenged 

the view that you can see this -- first of all, this kind of 

persistent, continuous history of racial discrimination.  We've 

had racial discrimination in this state, but there's been great 

advances in overcoming state-sanctioned racial discrimination.  

And we've made great advances in this state.  
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But, moreover, the argument appeared to me -- and I'm 

not a lawyer, of course, but it seems to me that the argument 

was being made by Berman that because there's been racial 

discrimination, therefore, one can see that this was reflected 

in current state legislation.  

And it seems to me -- and, again, I'm not a lawyer and 

I don't want to assume the role of a judge -- but it seems to 

me that the case could be made, the plaintiffs' case, without 

making this kind of argument that there's continuous, 

persistent racial discrimination that's occurred in the past, 

taking out significant episodes, without talking about how 

episodes of racial discrimination, looking at how these -- 

we've made many efforts through citizens' activism, good 

intentions with the state legislature, and public officials in 

this state to overcome ills that were suffered in the past.  

So it's not a continuous, persistent record of 

constant and present racial discrimination, nor is there a 

relationship, I think, between -- as a historian, taking 

something that happened in the past, even if you assume that 

that happened, and saying that that's actually reflected in 

today's legislation is just not dirty history.  

Q. Okay.  All right.  

A. I don't know if I is explained myself clearly enough.  This 

gets rather involved, but I tried. 

Q. Dr. Critchlow, thank you.  That was fine. 
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One final question for you, sir, and this goes back to 

something that you said earlier in your testimony.  I just -- I 

want to clear up what you meant.  

And I don't know that this is an exact quote, but it's 

very, very close, if not exact.  You said that advances have 

been made in state-sanctioned race discrimination.  And I'd 

like you to clarify what you meant by that statement.  

A. Gosh -- gosh, I meant just the opposite.  We've made 

advances in ending state-sanctioned desegregation.  The only 

thing I can say is that I was probably quite nervous.  Which I 

was -- it's funny, I give lectures to large classes, speak to 

large groups, and feel a kind of a rapport with the audience, 

and for some reason, I guess I was nervous in this venue.  So 

thank you. 

MR. LA RUE:  It's always different in court, isn't it?  

Dr. Critchlow, thank you.  

That's all the questions I have for this witness. 

THE COURT:  Okay.  Cross-examination. 

CROSS-EXAMINATION 

BY MR. KAUL:

Q. Good morning, Dr. Critchlow.  My name is Josh Kaul.  I'm 

one of the lawyers for the plaintiffs in this case.  

A. Nice to meet you. 

Q. Nice to meet you.  

Do you agree, based on your experience as a historian, 
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that political actors typically act in their political 

self-interests? 

A. Actually, I -- actually, last night or the night before, I 

was having a long discussion with a friend who's another 

political historian about this, not related to the case.  But I 

think elected officials act out of -- and I know many -- act 

out of public interest and self-interest when it comes to 

winning elections, but there's a goodwill -- a good deal of 

public interest, spirit, on -- among elected officials, 

Democrats, Republicans, and others. 

Q. Do political actors often act against their political 

self-interests? 

A. I would think we could see that in history, yeah.  

They've -- 

Q. You think they -- 

A. In terms of winning elections, yes, they don't always win 

elections.  If we define self-interest in terms of winning 

elections.  And sometimes they don't win elections because they 

run bad campaigns; therefore, they don't always act in their 

self-interests.  

I'll keep my answers shorter, though. 

Q. I should rephrase.  They attempt to act in their political 

self-interest.  Would you agree with that? 

A. Yes. 

Q. Okay.  And you've been retained in this case by the State 
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of Arizona; is that right? 

A. Yes. 

Q. And you're being paid at $350 an hour? 

A. Yes. 

Q. And your report actually said 300 an hour; right? 

A. I was -- I was initially hired by another law firm that was 

representing the Arizona Republican Party, and at that point, 

it was $300 an hour. 

Q. So you were initially hired by the Arizona Republican Party 

in this case? 

A. No, I was initially hired by another law firm.  I think 

it's Snell.  I'm not very good with all the legal firms' names. 

Q. So you're aware that there are -- the State of Arizona is a 

defendant in this case; right? 

A. Yes. 

Q. And you're -- are you aware that the Arizona Republican 

Party intervened as a defendant in this case? 

A. Yes. 

Q. That's who Snell and Wilmer represents; right? 

A. That's right, I gather. 

Q. So you were originally contacted by Sara Agne at Snell and 

Wilmer; right? 

A. I believe so. 

Q. So first Snell and Wilmer hired you but then the State took 

over; is that right? 
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A. Yes.

Q. And who pays your invoices for this case? 

A. I haven't been paid by the State, so I -- yet, so I don't 

know.  

Q. How long have you been on this case?  

A. Too long for my -- for my point of view, I guess. 

Q. Do you know who is going to pay your invoices in this case? 

A. I hope it's the State of Arizona. 

Q. Do you know if it might be the Republican Party? 

A. I don't think it's -- no, I know it's not the Republican 

Party. 

Q. And you spent about 20 hours preparing your report in this 

case; is that right? 

A. I believe so.  Something like that.  I'm not sure. 

Q. That's what you testified to in your deposition; right? 

A. If that's what I testified at that point, I'm -- 

Q. All right.  And -- 

A. I haven't been tracking my hours that close.  I mean, I 

track my hours very specifically, but I haven't -- 

Q. The substance of your report, before you -- 

A. Excuse me.  I wanted to -- I guess I didn't finish my 

sentence.  I see the -- 

I haven't been reviewing my billing to see how many 

hours I've billed for.  But it was approximately 20 hours in 

writing the report. 
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Q. Okay.  And the substance of your report, I'm not including 

your vitae, but the substance is 49 pages; right? 

A. Yes. 

Q. Now, you were previously an expert witness in other cases; 

correct? 

A. Very long ago, yes. 

Q. And you don't know how many cases? 

A. Two. 

Q. During your deposition, were you asked if you knew how 

many? 

A. I can't recall. 

Q. Your expertise is in post-war American conservatism; is 

that right? 

A. I've written -- that's one of my areas, yes.  It's not my 

only specialty, if that's what you're asking. 

Q. What is your other specialty? 

A. Well, I've written on business history.  I have a book on 

Studebaker.  I've written on the late 19th century as well, 

early 20th century.  Primarily on political history but also 

policy history.  I have a book with Oxford University Press on 

federal family planning, which is policy history. 

Q. You have not published any books specifically about Arizona 

history; correct? 

A. No. 

Q. And when you say "no," you mean no, you have not published 
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such books; right? 

A. No, I have not published any books on -- specifically on 

Arizona history. 

Q. And you have not published any books specifically about 

racial discrimination; right? 

A. No. 

Q. You have not taught any courses on -- 

THE COURT:  Hang on a second.  

Was that right?  Was that yes or no?  

THE WITNESS:  I'm sorry.  No, I have not published any 

specific books on racial discrimination. 

BY MR. KAUL:

Q. You have not --

THE WITNESS:  Sorry, Judge. 

THE COURT:  Mr. Kaul, can you slow down a little, 

please.  

MR. KAUL:  Sure, Your Honor.  Thank you.  

BY MR. KAUL:

Q. You have taught -- you have not taught any course on 

Arizona history and politics; correct? 

A. No.  No, I have not -- no, I have not taught any course on 

Arizona history and politics. 

Q. And you have not taught any course on racial 

discrimination; correct? 

A. No, I have not taught any specific course on racial 
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discrimination. 

Q. And you work at Arizona State University; right? 

A. Yes, I work at Arizona State University. 

Q. And that's, just for the record, a state university in 

Arizona? 

A. Yes. 

Q. Funded with State dollars? 

A. Yes.  Arizona State University is funded with State 

dollars, which accounts for, I think, a little over 60 percent 

of the budget these days. 

Q. And part of your charge in your current position was to 

bring intellectual diversity to the university; is that right? 

A. No.  I was hired to teach American history. 

Q. Can you explain how intellectual diversity is relevant to 

your position? 

A. How intellectual diversity is relevant to my position?  

Q. Let me rephrase it.  

When you began working at the university, you 

discussed with officials at the university bringing 

intellectual diversity to Arizona State; correct? 

A. Excuse me.  

No.  I -- I'm not quite sure what your question is.  

They've -- what happened was this:  There was a visiting -- 

distinguished visiting professorship that I was invited to 

apply for.  It was the Barry Goldwater chair of history.  There 
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was a search in the history department, a full faculty search 

with the search committee.  I was brought out for an interview.  

This was a two-year visiting position, and the department voted 

to hire me.  

At that point, that is -- we don't call them 

departments, but we call them faculties now at Arizona State 

University -- but the faculty voted to hire me.  And that -- 

that appointment was made based on my scholarly record as well 

as what they thought my ability would be to teach American 

undergraduate and graduate history courses.  There was no 

discussion within the department that I was being hired for 

intellectual diversity.  

Does that answer your question?  

Q. Do you recall discussing this topic of intellectual 

diversity at your deposition? 

A. Yes.  There was -- if I recall, at -- the Center for 

Political Thought and Leadership was seen as contributing to 

intellectual diversity, seen by the upper administration as 

contributing to intellectual diversity at Arizona State.  

That's the language that's used by the upper administration in 

media relations at Arizona State.  Exactly what that means, I'm 

not sure.  My guess is it's a code word for having scholars who 

work on conservatism. 

Q. And you're the director of that center; correct? 

A. Yes, I was appointed director. 
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Q. And you've met -- I'm sorry, it was initially funded by a 

Charles Koch grant of $1.2 million; correct? 

A. Yes. 

Q. And you've met with representatives from the Koch 

Foundation about the center; correct? 

A. Yes.  

Q. And the first person you met with who was a representative 

from the Koch Foundation saw your class and said that he had 

liked what you were doing; right? 

A. We -- if I may, and I don't want to take up the Court -- 

too much of the Court's time or your time, we had 

established -- that is, the history faculty -- an undergraduate 

certificate program in political thought and leadership.  And 

that was approved by the faculty, approved by the upper 

administration and faculty committees, and then approved by the 

Arizona Board of Regents.  That program was primarily concerned 

with what I'm concerned with, and this has become a major 

mission in this point in my career, is the decline of civic 

literacy among our generation.  

So that program was established, and we had a visitor 

from Charles Koch Foundation, whom I had never met before.  He 

wanted to meet with me, said he had read a couple of my books 

in graduate school, and then gave some money for -- a small 

amount for, I guess, speakers.  

And then a year later, he approached me and said that 
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he'd like to make a larger seed grant with the expectation that 

we would raise more money, more funding, diversify our funding, 

and that's what we've subsequently did -- have done at the 

center.  

The grant was made with -- through negotiations, not 

involving me, but with the ASU Foundation, Arizona State 

University, and it was very clear from the memorandum of 

understanding that there would be no ideological strings 

attached to the activities of the center.

Q. Okay.  So my question was:  You met with a representative 

from the Koch Foundation who said he saw your class and liked 

what you were doing? 

A. Yes.  He came into -- he came into our class, which we 

established with PTO.  It was "Foundations of Democracy."  We 

were debating, I think, Martin Luther at that point, if I 

recall.  

And he just liked the lively discussion that we were 

having.  We -- I encourage students to express their views.  

And we're not actually debating current political issues, but 

debating really kind of fundamental principles.  And I want 

students to -- whether they're on the left or the right to 

understand their principles, see how they could be achieved, 

and see if they're -- if they're -- if they can be achieved.  

And also to have a better understanding of how American 

democracy works and democratic thought in the past.  
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Q. Sure.  I'm --

A. I'm sorry for the long answers, but -- 

Q. So I'm going to ask a series of yes-or-no questions -- 

A. I'll answer those that way too. 

Q. If you think the question is unfair, please feel free to 

say so, but I'll try to limit it to topic, if that's okay.  

A. Sure. 

Q. So, as we were discussing, you met with somebody who said 

he liked your class; and after that you received a gift of a 

couple thousand dollars from the Koch Foundation; correct? 

A. Yes. 

Q. And then you received a grant of $1.2 million; right? 

A. Yes. 

Q. And you've spoken to other representatives from the Koch 

Foundation since then; correct? 

A. Yes. 

Q. And you've told various people with the Koch Foundation 

that you would not be classified as a purist Libertarian; 

right? 

A. Yes. 

Q. Okay.  But you have donated to Republican candidates in the 

last five years; correct? 

A. Yes. 

Q. Now, in your CV, you identified various books and articles 

that you've written; right? 
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A. Yes. 

Q. And on page 80 of your report, the internal page, you 

identify some books from 2015, 2013, 2011, and some books in 

progress; correct? 

A. Yes. 

Q. But you did not include a book you recently coauthored 

that's called "Takeover:  How the Left's Quest For Social 

Justice Corrupted Liberalism."  

Right? 

A. No.  And I didn't include, I don't think, a subsequent book 

from that.  I think I've written -- since I've been at 

Arizona State University, I think it's -- I think I've been 

there seven years, and I published six books.  

So I didn't list another book that was subsequent 

because that book, "Takeover" and "Future Right," which was 

published last year by St. Martin's, were -- they were trade 

presses, which means that they were not peer reviewed.  

I'm sorry.  I promised to say yes/no.  That was not -- 

I'll just say yes/no from now on.  I didn't mean to go off. 

Q. But just to be clear, "Takeover" is not included on the CV; 

right? 

A. Because it was not peer reviewed.  

Q. Okay.

A. On that CV.  

Q. Okay.  You include it on other CVs; right? 
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A. I may.  I don't have much call to use CVs these days. 

Q. And so was that a yes, you do include it on other CVs? 

A. Yes. 

Q. And you gave an interview about "Takeover" on a radio show; 

correct?  In 2013? 

A. I think I gave -- in 20 days, I gave 30 radio interviews.  

So I probably did give a radio interview on that date. 

Q. All right.  And you've said that in "Takeover," you tried 

to explain in a short readable book in which you explore how 

the radical left took over the party -- meaning the Democratic 

Party -- and how they have an agenda that is unprecedented in 

America, threatening our individual liberties and 

constitutional principles.  

Is that right? 

A. I don't recall that, but the book was about how liberalism 

had -- New Deal liberalism had changed recently by the activist 

left within the Democratic Party, yes. 

Q. So whether or not you recall the interview, what I said 

captures what the book is about; right? 

A. Perhaps misleading, but fair enough. 

Q. Well, would you like to see the transcript of the 

interview?  Would that -- 

A. Well, I'm on a radio show for five minutes, so I'm not 

denying that I said that.  You have the transcript.  

Please go on.  I apologize.  I'll keep my answers 
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short, yes or no.  

Yes, that -- I tried to capture the -- what the book 

was about. 

Q. Okay.  I just want to be clear, it wasn't my misleading 

statement; right?  It was the statement that you made about the 

book?  

A. Okay. 

Q. You also said that in "Takeover," you explore a radical 

agenda that took place that began to form in the late 1960s and 

'70s from an activist who entered law schools and the law 

profession, the militant environmental movement, the feminist 

movement, the pro-abortion movement, and then you have chapters 

on each of those topics; right?  

A. Yes.  

If I may, you might find the chapter on law schools 

particularly interesting. 

Q. Why is that? 

A. Because you're a lawyer.  

Q. And you said that Barack Obama, the school that he comes 

out of, is what would have yesterday been considered a radical 

left socialistic camp so that the Obamas' agenda would be even 

further to the left than Bill Clinton's.  

Actually, you agreed with that statement; is that 

right? 

A. I agreed with the statement that Obama is further to the 
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left than Clinton.  I'm not sure of your question, sir. 

Q. Did you also agree that he was -- would yesterday have been 

considered a radical left socialistic camp member? 

A. Barack Obama?  

Q. Yes.  

A. Is that what the question -- yes.  I think in the 1930s, he 

would have been considered a radical in the Democratic Party. 

Q. And you believe there's a -- at least during the Obama 

administration, there was a, quote, very frightening 

progressive Obama agenda, and that it aimed to, quote, control 

how we live? 

A. Yes. 

Q. All right.  And you believe that new progressives want to 

control our lives, replacing God with government and their own 

power? 

A. Yes. 

Q. And regarding the election of President Obama, you said 

there was a belief concerned with social justice that it would 

be good to have a black elected?  Correct?  

A. I don't know what that statement is.  That -- I'm not sure 

of the context of that statement.  So you would -- if you want 

to read the context of it --  

I was explaining -- I can tell you without you looking 

it up. 

Q. Go ahead.  
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A. What I said was that many Americans and many of my friends 

voted for and colleagues voted for Barack Obama because they 

felt that it was an advance for African-Americans.  And we 

hoped that with that election, that many of the racial tensions 

that were appearing at the time could be eased.  

I remember I gave a talk at University of Virginia, 

and someone from the audience asked me if Barack Obama, being a 

Muslim, would ease relations with the United States and the 

Muslim community.  

So I think there is -- it was good intentions that 

people voted for Barack Obama.  

Q. Did you correct the person and explain that Mr. Obama was 

not Muslim? 

A. Yes, I did.  Well, I mean, this -- yes, of course I did. 

Q. You would agree that your views as to the history of 

discrimination in Arizona are outside of the mainstream among 

historians and political scientists? 

A. I'm sorry.  Could you repeat that?  

Q. You agree that your views as to the history of 

discrimination in Arizona are outside of the mainstream among 

historians and political scientists; right? 

A. No.  I don't agree -- I do not agree that my views are 

outside the mainstream of historians.  We have -- we have 

differences.  I have differences, open debate with colleagues 

and historians of -- my fellow historians over what the -- over 
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what the roots of the growth of conservatism.  Many -- there's 

a large literature that among historians -- and, again, I 

apologize for going on.  They're not yes-or-no answers.  

But there's a large literature that claims that the 

rise of the Republican Party was due to a racial backlash and 

racism.  And I have -- I don't -- I don't discount the 

importance of race, but I think it's a -- much more in the rise 

of the Republican Party and conservatism, but I think it's a 

far, far more complex issue of why conservatives became the 

dominant voice in the Republican Party. 

Q. You don't dispute that Barry Goldwater opposed the Civil 

Rights Act in his 1964 presidential campaign, do you? 

A. No. 

Q. You don't dispute that Richard Nixon employed a Southern 

strategy in the late 1960s? 

A. That's a very debatable issue.  We published a piece, 

actually, in the Journal of Policy History that argued that 

Richard Nixon did not employ a Southern strategy. 

Q. You would agree that that view was outside the mainstream; 

right? 

A. We published in the Journal of Policy History, which was a 

peer-reviewed journal. 

Q. Would you agree that that view is outside the mainstream? 

A. I would argue that that's actually a very debatable issue 

coming from -- that view is -- that interpretation is not 
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necessarily outside the mainstream view.  It gets into an issue 

of Nixon's election strategy. 

Q. You've opined with respect to antimiscegenation laws that 

there's complexity to the charges of racial and ethnic 

discrimination there as well; right? 

A. This -- I'm sorry, sir.  This seems to come out of the 

blue.  I'm not argue -- what is this in reference to?  

Q. Your deposition.  I can pull it up, if that would refresh 

your recollection.  

A. Fine.  Pull it up. 

MR. KAUL:  Can we pull up page 58 of -- 

THE WITNESS:  Oh, I know what you're -- in Arizona.  I 

know what you're referring to now.  

BY MR. KAUL:

Q. Okay.  I was referring to lines 13 to 18.  

A. Yes.  

Q. So you think it's -- there's complexity to whether 

antimiscegenation laws were part of racial and ethnic 

discrimination; right? 

A. The -- I'm trying to answer this briefly.  

Q. That's okay.  

A. I'll answer it briefly.  

Yes, I think there's complexity to it.  I don't think 

everything is complex, however, in history. 

Q. Just to be clear, antimiscegenation laws are facially 
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discriminatory; right?  

MR. LA RUE:  Objection, Your Honor.  To the extent 

that Mr. Kaul is asking for the witness to provide a legal 

opinion, he's not an attorney.  And that's not his purpose as 

an expert.  

MR. KAUL:  I'm comfortable as to the legal status of 

antimiscegenation laws, Your Honor.  I'm asking for --  

THE COURT:  He can answer if he can.  Overruled.  

THE WITNESS:  Yes.  I can.

One of the -- in the miscegenation law that was passed 

in Arizona State Legislature, it made it illegal to marry a 

Hindu, which is not racial.  When I was -- that's what I meant 

by kind of complexity.  And I tried to find out what the Hindu 

problem was in Arizona, and I couldn't find it.  

That's all I meant, sir.  

BY MR. KAUL:

Q. Could the problem have been that Hindus are from India?  

A. Hindu -- I have no -- I have no idea why that piece of 

wording was put in that legislation. 

Q. You also think that whether literacy tests are 

discriminatory is a complex issue.  Right? 

A. In this regard, the Supreme Court in Lassiter, I believe -- 

again, not a legal historian -- upheld literacy tests in 

Lassiter v. North Hampton as nondiscriminatory.  And that was 

upheld by the state supreme courts as well.  
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Later it was -- it took an act of Congress to ban 

literacy tests.  So the point I was trying to make, that when 

Arizona had a literacy test, whether today we find that 

offensive and unnecessary, is -- it was -- at the time, it was 

constitutional in a late decision by the Supreme Court on 

literacy. 

Q. Are you familiar with Plessy v. Ferguson? 

A. Yes, of course. 

Q. And so by the same logic, that justifies segregation in 

schools; right? 

A. One does not need -- I do not need to justify and I do not 

justify that decision any more than I try to justify the Dred 

Scott decision.  It does suggest, however, that when Arizona 

had literacy tests, it was -- it had been upheld by the Supreme 

Court.  

And you're asking me if I believe that courts make the 

wrong decisions?  I can say, yes, I do.  I think the Dred Scott 

was an outrageous decision by Roger Taney, and I think Plessy 

was too.  It allowed for legal segregation --

Q. And what about -- 

A. -- which I find offensive. 

Q. What about Lassiter? 

A. For the literacy -- for a literacy test?  

Q. Yeah.  

A. Do I find that offensive?  
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Q. Yeah.  

A. I think the literacy tests are -- were used in various 

states to basically suppress voting from African-Americans as 

well as poor whites --

Q. You seem to -- 

A. -- and recent immigrants. 

Q. But you take no view on whether Arizona's literacy test was 

discriminatory; correct? 

A. All -- the question of do I -- would you repeat the 

question?  I'm sorry.  I'm trying to get a yes or no here. 

Q. Is it your view that Arizona's literacy test was 

discriminatory on the basis of race? 

A. Was it discriminatory on the basis of race and ethnicity?  

Q. That's my question.  

A. Here was the issue for me as a historian.  And I'm sorry -- 

again, I'm sorry to not give a yes-or-no answer.  

It was -- it was clear that it was used to 

discriminate in some areas with Hispanic voters.  That's from 

anecdotal evidence.  But in terms of -- in terms of whether it 

was employed just for racial purposes or by registers having to 

use it against illiterate whites, that, we don't know.  

Actually, the history -- the political history of 

Arizona is -- has not been very well developed from a 

historian's point of view. 

Q. So I want to key in on something you said there.  There 
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were anecdotes that it was used in a discriminatory fashion; 

right? 

A. Uh-huh. 

Q. But one of the things I think you said before is there's no 

statistics showing that it was used discriminatorily; is that 

right? 

A. Not just statistics, but large -- you know, extensive 

archival evidence of how it was used, unlike you might get in 

the South, yeah. 

Q. So if the standard for finding it discriminatory is that 

there are statistics, you wouldn't be able to find the literacy 

test discriminatory; is that right? 

A. Sir, as I understood your question was that whether it was 

used that way, that is, the literacy test was used that way, 

and we presume that it was but we don't -- we don't know the 

extent of it and the full intention and the employment in every 

area.  

If you're asking me to defend or -- literacy tests, I 

think you're going down a rabbit hole because I do not defend 

literacy tests.  I do defend literacy, however. 

Q. I'm just asking yes-or-no questions.  

A. Okay.  

Q. Do you dispute that Operation Eagle Eye was intended to 

intimidate minority voters? 

A. I don't know. 
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Q. You do not believe that the literacy test caused lower 

turnout; correct? 

A. I think with -- yes.  I think literacy tests may have 

caused a lower turnout. 

Q. And Dr. Berman's report cites the U.S. Justice Department's 

estimate that found a decreased turnout by 73,000 votes; 

correct? 

A. That was the argument made in 1975, yes. 

Q. Do you know what Operation Eagle Eye was? 

A. I can't -- I can't recall it, actually.

Q. Okay.

A. I've read about it, but I don't recall it.  I know it's one 

of your talking points. 

Q. All right.  And -- well, it's actually a fact; right? 

A. It's -- it's a fact of -- that it existed. 

Q. On page 17 of Dr. Berman's report, he describes some 

incidents that occurred during Raul Castro's campaign.  

Those -- some of the incidents he describes include -- 

I'm going to ask you what he describes and I'll ask you a 

couple of questions about it.  

But he describes a picture of Fidel Castro with a cut 

line that read "running for governor of Arizona."  And he said 

that supporters of Castro's opponent urged support of his 

candidacy because the opponent, quote, looked like a governor? 

But you do not believe there was any discrimination in 
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Castro's campaigns; correct? 

A. No.  No, I do not.  No, I do not believe that there was not 

any discrimination.  Yes, I believe that there was -- yes, I 

believe that there were instances of discrimination. 

Q. Okay.  But your view is that Castro is the one who made 

those issues about race; right? 

A. He did make an issue about race, yes. 

Q. Do you think that would have been good politics 43 years 

ago? 

A. On his part?  

Q. Yeah.  

A. Was it in his self-interest to do so?  

Q. Yes.  

A. He lost the election but then won an election.  I was in 

Arizona at that point and -- native of Arizona, and I think at 

least as a young man, many of us were concerned about issues of 

racism in -- that occurred.  

So if you're asking me if there was racial 

discrimination and racial use -- language then or today in 

campaigns, yes.  I think that that occurs. 

Q. And you have some discussion in your report about 

segregation; right? 

A. I talk about -- yes, segregation and desegregation. 

Q. And the conclusions you drew were based on looking at a map 

and sort of eyeballing what the map looked like; correct? 
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A. Are you talking about residential segregation?  

Q. Yes.  

A. No.  That we -- we -- I looked at the U.S. Census -- I had 

done earlier research before this case on residential 

segregation and other things having to do with race.  And so I 

was familiar with this, with residential segregation, so I 

looked at the U.S. Census report.  

You can create your own map, putting in the 

parameters, and that's what we did.  So it wasn't an eyeball.  

Q. So you created a map? 

A. The map was produced by -- if you go to U.S. Census 

website, you can look at residential segregation, and then it 

has "create your map."  You put in the parameters of what 

county, city, or areas you want to look at, and then it creates 

the map.  So it wasn't my eyeballing the map. 

Q. But so you created a map based on census data; right? 

A. They created the map with data I put in, putting in the 

counties. 

Q. And then you reached conclusions about the extent of 

segregation based on just looking at the map; right? 

A. After looking -- prior to that, if you look at the data, it 

breaks down each neighborhood and it breaks down each precinct.  

Q. So did you run a statistical analysis of that data? 

A. Not a -- no, I did not. 

Q. Okay.  You did not examine the dissimilarity index for 
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whites and Hispanics computed from U.S. Census data; right? 

A. I did not what?  I'm sorry. 

Q. Examine the dissimilarity index for whites and Hispanics 

computed from U.S. Census data? 

A. I've looked at the census data on residential 

segregation -- what's called residential segregation. 

Q. Did you look at the dissimilarity index? 

A. I can't -- I'm not sure. 

Q. Okay.  

A. I read the full report.  Reports, actually. 

Q. Do you know what the dissimilarity index is? 

A. I can tell from the title, yes. 

Q. That's the standard objective measure of residential 

segregation; correct? 

A. I presume so. 

Q. All right.  Just a couple quick things I want to establish 

where you do agree, I think, with Dr. Berman. 

You do believe that Arizona's history provides context 

and background for understanding current events; right? 

A. Yes. 

Q. And you agree that de facto segregation in education is a 

major problem? 

A. Yes. 

Q. And you agree that because of its -- 

A. If I may, it's a problem that I think is being addressed 
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gradually through many means; geographic distribution and also 

the increase in the number of Hispanics.  I think it's 

37 percent that now go to charter schools.  

Q. But sitting here today, it is a major problem; right? 

A. It is a problem that needs to be addressed. 

Q. You also agree that because of its long history of 

discrimination, Arizona became covered by the special 

provisions of the Voting Rights Act when it was amended to 

protect language minorities; right? 

A. Yes. 

Q. And you're sure that there might be ongoing effects of 

Arizona's racial discrimination against Hispanics, Native 

Americans, and African-Americans; right? 

A. Excuse me.  Could you repeat the question?  You're speaking 

quickly, and I'm trying to pick up every word.  

Q. I said you're sure that there might be ongoing effects of 

Arizona's racial discrimination against Hispanics, Native 

Americans, and African-Americans? 

A. I'm sure there are effects of racism in our society.  

This -- and there's a difference between -- I would suggest to 

you, sir, between state-sanctioned racial and ethnic 

discrimination, religious discrimination, gender or age 

discrimination than the effects of vile prejudices toward 

racial minorities, religious minorities, women, and the aged. 

Q. And I'd like to pull up on the screen a passage from 
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Dr. Berman's book.  It was Exhibit 5 of your deposition.  I'm 

going to bring this up to refresh your recollection.  

A. Okay. 

Q. You quoted -- you quoted from Dr. Berman's report in your 

report; is that right? 

A. Okay.  

Q. You quoted the part that's circled in red; is that right? 

A. I'm sorry.  Am I quoting from Berman here?  I don't see a 

footnote. 

Q. This is actually a page of Dr. Berman's book.  But you 

quoted the part -- 

A. Okay. 

Q. -- that's circled in red; is that right? 

A. I'm not sure what you're referring to, but I'll agree to 

that, if that's what I quoted.  I'll take -- I'll take your 

word for it, sir.  You don't have to show me if you don't want 

to. 

Q. You did not include the final sentence in this paragraph in 

your quotation, though; right? 

A. No.  If you say I didn't, I didn't. 

Q. Okay.  In that sentence, Dr. Berman wrote:  That Arizona 

continues to rank behind most other states in terms of 

participation, as measured by presidential elections, may be 

related to several factors:  The rapid growth of the state, the 

legacy of exclusion, and the nature of its political culture 
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appear to be important among them.  

Is that right? 

A. Is this a quotation from his book?  

Q. Yes.  

A. And which book is it?  

Q. I can pull up your quote again.  

A. Well, you can get the footnote.   

Q. Well, as I'm looking for this, can you say -- did I read 

that accurately? 

A. Well, you read the statement accurately.  

But my question is, is when the -- when the book was 

published and when he was drawing the conclusion, he makes an 

argument which I didn't quote, which I don't agree with.  I 

think the book was a high school textbook, by the way, not that 

that doesn't make it a valuable book.  

But he constructs this argument about two cultures, an 

individualistic Western culture and a Southern culture, that he 

finds imbued in Arizona.  And when I initially read the book, 

before I -- in my own research prior to this case, I found it 

rather strained -- a strained argument even for high schoolers, 

perhaps. 

Q. So I'm not asking whether you agree with the quote.  I'm 

asking whether that's what the full quote says.  

A. That's what the full quote says of -- as on the screen, 

yes. 
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Q. Okay.  

A. But you were asking me why I didn't quote -- why I didn't 

quote from it, and that's why I didn't.

MR. KAUL:  Thank you.  I have no further questions.

THE WITNESS:  Oh, thank you.  

THE COURT:  Redirect.  

MR. LA RUE:  A short one, Your Honor. 

REDIRECT EXAMINATION

BY MR. LA RUE:

Q. Dr. Critchlow, have you altered your teaching in any way 

because of Koch brother money? 

A. No.  

I'm sorry I laughed.  You can put that in the record.  

Q. Have you altered your research behavior and your writing 

behavior because of Koch brother money? 

A. They don't pay for my research, so there's no reason that I 

would -- I don't receive a stipend from the grant.  There would 

be no reason why I would alter my research for Koch in any 

case, but the answer is adamant, no. 

Q. All right.  Did Koch money alter or cause any conclusion or 

analysis in your report that you would not have otherwise made? 

A. No.  I mean, I'm not -- the Koch -- the Koch -- 

Charles Koch Foundation is a foundation.  It's not the Koch 

brothers.  Or that one Koch brother is involved in it. 

Q. Dr. Critchlow, do you know who George Soros is? 
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A. Yes.  Actually, I've met George Soros when I was in Hungary 

at a conference at the Soros Center at University of Budapest.  

So, yes, I know him. 

Q. If he was interested in donating money to the center that 

you direct, would you meet with him? 

A. I would be more than happy to. 

Q. Did -- 

A. Do you have a contact for me?  

Q. No, sir, I do not.  

Did your private political beliefs direct the way that 

you approached or approach your academic pursuits? 

A. And I -- I think -- I want to say this very clearly.  I 

think I'm a good historian and a good scholar.  I don't think 

that I'm Edward Gibbon, who was a great Roman historian.  But 

I've published books with Oxford University Press, Cambridge 

University Press, Princeton University Press, Harvard 

University Press, Penn University Press, and many others.  

These are peer reviewed by other scholars.  They're anonymous 

reviews.  

So one can -- so I'm -- so I think I have a reputation 

for being, as Publishers Weekly just said in my new book coming 

out, of being "even-handed with sharp insights."  I think that 

perhaps is -- I'm glad to get the review, but you know, but 

I'm -- and I'm pleased, but -- with what I've done as a 

scholar. 
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Q. Doctor -- 

A. And it's been -- I was trained at Berkley from the very 

beginning.  Berkley has a reputation of being this left wing 

school, but it was a very good history department.  We were 

trained to be objective and critical.

MR. LARUE:  Dr. Critchlow, thank you very much.  

No more questions, Your Honor.

THE WITNESS:  Thank you.  

And thank you, Judge. 

THE COURT:  You can step down.  Thank you for coming.  

THE WITNESS:  Thank you. 

(Witness excused.) 

THE COURT:  All right.  Next witness.  

MS. HARTMAN-TELLEZ:  Your Honor, we call Brad Nelson.  

THE COURT:  Mr. Nelson, would you come up here, 

please, and be sworn. 

BRAD NELSON,

called as a witness herein by the Defendants, having been first 

duly sworn or affirmed, was examined and testified as follows:

THE COURT:  You may proceed.

DIRECT EXAMINATION

BY MS. HARTMAN-TELLEZ:

Q. Good morning, Mr. Nelson.  I'm Karen Hartman-Tellez.  I 

represent the State of Arizona in this matter. 

Can you please state your name and spell it for the 
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record.  

A. Brad Nelson.  B-r-a-d, N-e-l-s-o-n. 

Q. And where do you live? 

A. I live in Tucson, Arizona. 

Q. Thank you for coming to Phoenix today.  

Who is your employer? 

A. Pima County, Arizona. 

Q. And what is your title? 

A. I am the elections director for Pima County. 

Q. How long have you had that position? 

A. Since April of 2002. 

Q. That's 15 -- little more than 15 years? 

A. Correct. 

Q. Did you have previous experience before taking that job as 

an election administrator? 

A. Yes.  I was the elections director within Mohave County, 

Arizona, from 1995 till 2002.  I was also the election office 

supervisor in Jefferson County, Colorado.  That's part of the 

Denver metropolitan area.  And was also an election technician, 

more of a clerical and logistics person as opposed to 

administration, in Maricopa County as well. 

Q. And when did you work for Maricopa County? 

A. I was in Maricopa County from 1976 to 1984. 

Q. So am I right that you have sort of approximately 40 years 

of experience in elections? 
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A. A little over 40, yes. 

Q. Are you involved in any groups of elections officials? 

A. Yes.  Within the state of Arizona, there is an affiliate of 

the Arizona Association of Counties known as the Election 

Officials of Arizona.  Its voting members are the election 

officials with the 15 counties; however, the membership also 

includes municipal clerks as well as the Secretary of State's 

Office and individuals of that like. 

Q. Do you serve on any -- in any other organizations of 

election officials? 

A. I have in time, but at the particular time, I am no longer 

a member of those.  During the time that Secretary Brewer was 

Secretary of State, I served on the State HAVA commission in 

getting around -- drafting HAVA rules for the State of Arizona. 

Q. And just to be clear, HAVA is the Help America Vote Act? 

A. Correct. 

Q. Am I correct that the -- that Pima County follows the 

statutory division between county recorder and board of 

supervisors with respect to election-related duties? 

A. That is correct. 

Q. How are those duties divided between recorder and the 

board? 

A. I would probably summarize it to say that the county 

recorder is responsible for the administration of the voter 

registration file and the administration of the early voting 
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process. 

Q. And so -- and what is the elections department responsible 

for? 

A. Certainly the tabulation of the votes but also the 

selection of polling places, the -- with the approval of the 

board of supervisors, polling places as well as precinct lines.  

We are also the filing office for campaign finance.  We are 

also the filing office for petitions for candidates seeking 

nomination within their individual parties or for nonpartisan 

offices as well. 

Q. And so you answer to the board of supervisors; is that 

correct?  

A. That is correct. 

Q. Okay.  Can you briefly -- you've described a bit what the 

elections department does.  Can you explain your duties as 

election director? 

A. I would probably say that it's basically making the budget, 

which is, in essence, my business plan for the coming election 

cycles.  I have a staff of approximately 15 full-time 

employees, as is the like for elections departments, perhaps 

through -- not only throughout the state but throughout the 

nation, a large amount of seasonal workers, both within my 

office as well as the poll workers as well. 

Q. Do you know presently how many registered voters there are 

in Pima County? 
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A. Approximately 530,000. 

Q. And how many precincts does Pima County have? 

A. Currently, Pima County has 248 precincts. 

Q. I know you explained that the recorder is mostly 

responsible for early balloting, but I have a few questions for 

you about your involvement in that process. 

First off, do you know approximately what percentage 

of Pima County voters vote early? 

A. The best I can tell you is how many individuals on a 

percentage basis are currently on the Permanent Early Voting 

List within Pima County.  The last time I checked, which was 

approximately 60 to 90 days ago, about 65 percent of our 

registered voters have placed themselves on the Permanent Early 

Voting List.  

During some of our most recent elections -- by that, I 

would refer to the 2016 primary and general election -- 

approximately 75 to 80 percent of the ballots cast in those 

individual elections were cast through the early voting 

process, though not necessarily by mail. 

Q. Are you responsible for maintaining early voting locations, 

or does that belong to the recorder? 

A. That is the recorder's responsibility. 

Q. So when early ballots come in, is it correct that the first 

step in the processing of those early ballots is something that 

is done in the recorder's office? 
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A. These are ballots containing votes?  

Q. When they're returned -- 

A. Okay.  

THE COURT:  Can you slow down, please.  

MS. HARTMAN-TELLEZ:  Yes, Your Honor.  I'm sorry.  

THE WITNESS:  Could you restate your question, please?

BY MS. HARTMAN-TELLEZ:

Q. Certainly.  When early ballots are returned after being 

voted, does the recorder's office handle them first? 

A. Yes.  The ballots will either come in over the counter, 

some individuals drop them off at the respective satellite 

locations that the recorder sets up, although I think 

predominantly they come in through the U.S. Mail.  Either of 

those return rates are coming to the recorder's office. 

Q. When does the elections department get involved in the 

early voting process? 

A. Once the recorder -- and certainly I wouldn't presume to 

speak for the recorder.  But once the recorder receives those 

ballots, they go through a verification process to make certain 

that the individual signature on the exterior of the affidavit 

envelope that contains that ballot goes through whatever 

verification process occurs within the recorder's office.  

Once that verification process is done, each 

individual ballot is still in its envelope.  The envelope with 

the affidavit on the outside that has been verified is 
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forwarded to my office.  There is a log saying how many we are 

to receive, the names of the individuals that are -- who are 

printed on the exterior of that envelope.  

We will go ahead in my office and receive those 

batches of ballots of a known quantity.  We will make sure that 

we've received the quantity of ballots the recorder has said we 

are to receive and that the names that are on the log that 

accompanies those ballots are indeed the names of the 

individuals on the affidavits. 

Q. What do you do when you receive an early ballot from the 

recorder and then open it up to count it and find that, for 

some reason, the machines that you use to tabulate ballots are 

unable to count that ballot? 

A. As the envelopes are being opened, it is not opened by one 

individual.  It's going to be opened by what we call an early 

ballot board.  It is two individuals, not of the same political 

party, that will begin to open the ballot.  

Sometimes with their naked eye, they're going to be 

able to tell that the ballot is not going to be able to be 

scanned.  Let's say there's a big coffee ring on the outside of 

the ballot or it's been torn as the envelope was opened or 

something of that nature. 

Those ballots are in need of duplication immediately.  

They are laid to the side.  The rest of that mass of mail that 

was received is taken care of to find out whether there's any 
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other duplication that might be necessary. 

And then a separate board -- again, of two people not 

of the same political party -- take that original ballot and 

transfer the ballots -- pardon me -- transfer the votes that 

are reflected on that ballot onto a ballot from that very same 

precinct. 

Their work is then -- is given to two other 

individuals, who make certain that, indeed, they have 

transferred the votes from that original ballot to the 

duplicate ballot and everything matches.  They'll sign a log 

saying who they were and what they've duplicated. 

Q. I'm going to get really down into the weeds here for a 

moment.  

How does the duplication board get the ballot that 

they are transferring the votes on to? 

A. In advance of the elections, we know that there are going 

to be the need for some ballots to be duplicated.  So usually 

what we've done in the past, for Precinct X, just to make one 

up, we'll have approximately 100 ballots pre-printed and it 

actually says "Duplicate" atop the masthead of the ballot.  And 

so if a ballot comes in through the early voting process from 

Precinct X and has a coffee ring on the outside of it, we'll go 

get a ballot that says "Duplicate" from our stash from 

Precinct X and make that transfer. 

Q. Is the duplication process done entirely by hand or is 
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there some automation? 

A. There has begun to be some automation involved, but it is 

predominately done by hand by some individuals.  We've begun to 

use a device that's commercially known as an ExpressVote.  It's 

similar to using an ATM machine.  But it actually does -- 

pardon me -- print a paper ballot that can be verified and 

tabulated. 

Q. Approximately how many ballots do you duplicate in a 

general election in a presidential year? 

A. I am not absolutely certain, but I know that we're talking 

in the thousands. 

Q. You receive early ballots from the recorder's office 

throughout the early voting period; is that correct?  

A. That's correct. 

Q. And then there are also ballots that are dropped at the 

polling place -- early ballots that are dropped at the polling 

place on Election Day? 

A. Correct. 

Q. Do you know the percentage of ballots that arrive before 

Election Day versus those that are dropped at the polling place 

on Election Day? 

A. This is a bit of a guess, but probably close to two-thirds 

of the ballots that are early that are verified for count are 

actually counted prior to Election Day. 

Q. And with respect to ballots that need to be duplicated, do 
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you have a perception of whether those are split proportionally 

among those that come in through the mails before Election Day 

versus those dropped off on Election Day? 

A. I would guess that they're pretty evenly distributed in 

both environments. 

Q. Again, talking about a general election in a presidential 

election year, how long does it take you to count the early 

ballots that remain to be counted after Election Day? 

A. The tabulation machines themselves are actually pretty 

quick.  What's involved in the time is the verification 

process, bringing those verified ballots still in their 

envelopes over to my environment, opening those envelopes, and 

making a count so that -- let us say, if I'm not getting too 

much in the weeds, to use your expression.  

If a mail tray comes in from the recorder's office and 

they tell us that there are 500 affidavit envelopes inside that 

mail tray, as the early boards are processing that mail tray, 

they may open an envelope with absolutely nothing inside or a 

water bill or who knows what.  

Or there could be two ballots inside.  Let us say 

there is a family that decides, well, we'll just put all of our 

ballots into one envelope.  Certainly those deviations are 

going to be logged to say that, yes, we received 500 envelopes, 

but two of those had absolutely nothing inside and one of them 

had more than one ballot inside, and we sent that back to the 
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recorder's office so that they may reach out to those two or 

more voters whose envelopes -- pardon me, whose ballots are in 

those envelopes. 

But then going forward from there, they'll have that 

500 mail tray that they started with.  They will then, through 

that gleaning process, if you will, know that out of that 500, 

there are 490 ballots that are actually going to go to the 

tabulation machine.  Once it gets to the tabulation machine, it 

goes very quick -- very, very quickly through.  So the time 

consumed is in that front end, if you will. 

Q. But it generally will take at least a few days after an 

election? 

A. Certainly.  Depending upon the election, it is not unusual 

for us to still be counting ballots -- not just in Pima County 

but in a lot of places across the United States, still be 

counting ballots up to seven days after the election has come 

and gone -- Election Day has come and gone, I should say. 

Q. And do you have statutory deadlines for completing the 

count of ballots? 

A. We do.  For the primary election, we must canvass at the 

county level 10 days after the primary election.  After the 

general election, I believe we have 20 days.  I may be -- stand 

to be corrected on that, but I believe we have 20 days after 

the general to canvass, at the county level. 

Q. I think I may have neglected to ask you an important 
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question.  

We talked before about the duplication process.  Do 

you have an estimate of how long it takes to duplicate one 

ballot? 

A. Because it goes through that first two-person board who 

reads aloud the ballot and makes that transfer and then goes to 

a second person, I would probably say for one ballot to go 

through the entire duplication process is probably 20 minutes. 

Q. And back to the questioning about how long it takes to 

count early ballots after the election, do you receive a lot of 

public pressure to get ballots counted quickly? 

A. Well, certainly it's pressure I put upon myself to get 

ballots counted just as fast as we possibly can.  We, on our 

website for the Pima County Elections Department, have a matrix 

that basically says:  Here's how many mail trays we've received 

from the recorder.  Here's how many are in that process of 

gleaning.  Here's how many have gone to count.  Here's how many 

have -- are in the queue, if you will, to go to count.  

So individuals who want to know how many more ballots 

do they have left to count, they are able to see that 24/7 on 

our web page.  So, yes, we try and get it done just as fast as 

we can, but, of course, we want to do it just as accurately as 

we can as well. 

Q. And do you regularly receive media inquiries about how many 

ballots there are left or when you'll be finished? 
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A. Certainly.  And certainly if there's a particularly close 

race, they might want to say, well, we've got this particular 

race.  Can you tell us how many of those thousands of ballots 

affect this school district or this particular race?  

The answer is, no, we don't have that broken down by 

that regard, but they are at least able to see that large stack 

of ballots left to be counted begin to glean down at the end. 

Q. I think you mentioned before that the election department 

is responsible for finding locations for polling places.  

A. That is correct. 

Q. What factors do you consider when selecting polling places? 

A. Well, certainly we need to make them convenient.  We reach 

out to the political parties.  We also reach out to various 

civic organizations.  Most prominently, for our Hispanic 

community in Pima County, we reach out to an organization known 

as Chicanos Por La Causa.  

For any of our disability access, we reach out to the 

Arizona Center for Disability Law as well to make certain that 

those particular polling places are not going to have an 

unintended negative impact upon their constituents, for lack of 

a better term. 

The other thing we do is look at areas within 

Pima County that may be more economically depressed than 

elsewhere.  And perhaps individuals in those more economically 

depressed areas are going to depend on public transportation to 
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get to polling places.  So we make sure our polling places are 

adjacent or at least convenient to public transportation as 

well. 

Q. Have you also reached out to Native American tribes within 

the county when deciding polling place locations? 

A. We have.  We have two prominent tribes within Pima County, 

the Tohono O'odham as well as the Pascua Yaqui.  By and large, 

we haven't had the need to change polling places on either one 

of those very large sections of Native American land at all.

As I said, I've been there since 2002.  I don't 

believe we've changed polling places on, for lack of a better 

term, Indian land for -- in that 15-year period of time. 

Q. Can you tell me about the Pima County Election Integrity 

Commission? 

A. The Pima County Election Integrity Commission is a 

ten-member board.  I am a member ex officio, so I have no 

voting, but there is an individual appointed by each one of our 

members of the county boards of supervisors, of which there are 

five.  

We have one for each of our recognized political 

parties in Pima County, and in Pima County, we have four 

recognized political parties:  Democrats, Libertarians, 

Republicans, and Green Party.  And there is also an individual 

who is appointed by our county administrator, what other people 

might use the term "county manager."  

Case 2:16-cv-01065-DLR   Document 398   Filed 10/13/17   Page 115 of 263  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2455 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BRAD NELSON - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1572

And they meet monthly, and they have oversight of the 

election process and are advisory to the board of supervisors. 

Q. Do you know the political party distribution among the 

members of the Pima County Board of Supervisors? 

A. There are three Democrats and two Republicans presently. 

Q. Is it sometimes necessary to place a polling place outside 

the boundaries of the precinct? 

A. It is.  And statute indeed allows that to happen.  You just 

need to find an adjacent polling place, if that's absolutely 

necessary, that is able to serve a polling place -- pardon 

me -- is able to serve precinct voters outside of their polling 

place. 

Q. Have you ever heard of a voter who had difficulty finding 

his or her polling place because the polling place was located 

outside the boundaries of that voter's precinct? 

A. With the rise in the number of individuals who are choosing 

to vote early, I have less and less complaints or questions 

pertaining to polling place locations.  So I won't say it never 

happens, but it is becoming a rare occurrence. 

Q. Do you sometimes put more than one precinct polling place 

in the same physical location? 

A. We do.  And sometimes they are perhaps at the same address.  

I'll say they're perhaps set at a high school.  We'll use that 

as just an example.  But one of the polling places might be in 

the library, and one of the polling places may be in the 
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gymnasium at opposite sides of the campus.  

Now, that's not always the case.  They may both be in 

the gymnasium, but there are signs that direct:  Go to this 

side for Precinct X and this side for Precinct Y. 

Q. And the poll workers who work in those, I will call them 

co-located precincts -- 

A. Yeah. 

Q. -- are they trained in particular to make sure that voters 

are not in the wrong precinct? 

A. They are.  Certainly it's going to be all of the poll 

workers' responsibility to make sure voters get to the proper 

polling place.  The individual that is identified within the 

Arizona procedures manual who is most likely to greet those 

voters and direct them is an individual whose job title is 

marshal.  They kind of act as a person who keeps order both 

inside the polling place and outside the polling place as well. 

Q. Are you concerned that voters will be confused if a city 

holding a municipal election uses different polling places than 

those selected by the county? 

A. Absolutely.  And when I came to Pima County in early 2002, 

my recall was the statutes allowed special districts, fire 

districts, water districts, things of that nature, to conduct 

elections by mail.  But those were the only, if you'll allow 

me, lesser jurisdictions that were allowed to vote by mail.  

As in that situation, it was possible that a 
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Pima County voter went to their November general election, 

let's say, in 2002, at a polling place at the Elks Club.  Six 

months later, May of that odd-numbered year, their school 

district decided to have an election.  

Now, when I went to the general election in the 

even-numbered year, I went to the Elks Club.  The school 

district decides to have an election and, of course, they're 

going to use their own schools as polling places.  And then six 

months after that, in November, I'm going to have a municipal 

election that uses yet another physical location.  I as a voter 

have never changed my residential address, but for three 

successive elections in a row, I've been told to go to three 

different places.  

That doesn't happen anymore now with jurisdictions 

such as municipalities and school districts having the option 

to go mail ballot elections.  By and large, individuals are 

only going to the polls when they are -- when they are 

contributing to a primary or general election. 

Q. So has the City of Tucson gone to all-mail elections? 

A. The City of Tucson has gone to all-mail. 

Q. So the concern you mentioned about confusion is much less 

today than it was before? 

A. Significantly. 

Q. Did Pima County maintain the same polling place locations 

as much as possible between 2012 and 2016? 
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A. As much as possible, yes. 

Q. How do you inform voters about their polling location? 

A. There are numerous ways that not only my office but other 

jurisdictions inform voters as to where their polling place is.  

Likely the very first piece of information they'll get will be 

via the mail.  

During general elections, there is without a doubt 

going to be a state publicity pamphlet showing up to inform 

voters about the various statewide propositions.  On the 

exterior of that particular publicity pamphlet, it will say 

where registered voters in that household are to go.  They will 

very likely receive publicity pamphlets from lesser 

jurisdictions -- municipalities, school districts, counties -- 

that are perhaps having elections on that same day as well.  

And then approximately 11 days prior to Election Day, 

a sample ballot will be sent to the voters' households 

informing them where to go to vote as well, with the exception 

of if everyone in that household has already cast a ballot 

through the early voting process, there is no need to send a 

sample ballot. 

The other thing that is available, both on the 

recorder's website as well as the Pima County Elections 

website, you go there and you hit a link that says "Find my 

polling place," you type in your residential address.  It will 

tell you where you are to go, and on one or both of those 
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sites, it will actually access you to Google Maps and show you 

a turn-by-turn location to go from your residence address to 

that Elks Club or wherever the polling place may be. 

Q. Can voters, say voters without internet access, can they 

call your office? 

A. Absolutely.  Certainly on Election Day, the polls are open 

from 6:00 a.m. till 7:00 p.m.  We are open from -- our 

telephones are open from 5:00 a.m. in the morning until 

approximately 8:00 that evening.  And much is true also with 

the recorder's office. 

Q. Have you ever personally helped a voter find a polling 

place? 

A. Yes.  Most recently, in 2016, in May of that year, we had 

what was commonly known as the Prop 123 election.  The 

legislation for that particular election required all counties, 

not just Pima County, to consolidate adjacent precincts.  So a 

publicity pamphlet was sent out by the State in advance of that 

election.  

On Election Day, the Secretary of State got a call 

saying there was an individual who had showed up at her polling 

place and absolutely no activity was going on there at all.  

And so the Secretary of State called my office.  I 

jumped in my car and drove down Columbus Street in Tucson, past 

the church that was active as a polling place, went about maybe 

500 yards further south -- pardon me -- further north, and 
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there was the lady sitting by herself in the polling place that 

she had last gone to maybe in the last general or who knows how 

many ones before.  

But she had that pamphlet with her that had the 

correct address and the correct church on it.  She was most 

grateful for me coming and helping her, but she also felt a 

little foolish at the same time. 

Q. Are you -- does the Secretary of State also provide polling 

place locator information? 

A. I believe so, but I've never accessed it myself. 

Q. Do you know if the Clean Elections Commission provides that 

service? 

A. I assume so, but I don't know so. 

Q. What about political parties within Pima County? 

A. I think they direct them to our offices. 

Q. Do you provide information about polling place location to 

voters in languages other than English? 

A. We do.  The information that is provided is eligible 

certainly within the English language.  We also provide 

information in Braille.  We also provide information in large 

text.  And we also -- I realize those aren't necessarily 

languages -- but we also provide information in Spanish as 

well.  

Out on the Native American lands, there are no written 

language, if you will.  So at the polling places on 
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Election Day, we have language speakers manning the polls on 

Election Day.  Prior to Election Day, we have those -- or many 

of those same language speakers actually translate the 

publicity pamphlet and the sample ballot into their native 

languages.  We put those on electronic media, a CD or some kind 

of stick, and individuals are able to go to their district 

offices out on the reservation land, pick those up, or listen 

to them within those district offices.

Q. So that's in the O'odham language? 

A. Yes. 

Q. And also Yaqui? 

A. Yaqui predominantly speak Spanish or English. 

Q. Do you do outreach to voters through the news media? 

A. We do.  We invite the media down all the time and, indeed, 

they like it because our counting room is streamed 24/7.  So 

the media often shows us down there doing our things, but they 

often come down, and they have my telephone number and call me 

incessantly on Election Day, but I appreciate their calls. 

Q. I think you also mentioned when we were talking generally 

earlier that you are responsible for poll worker training? 

A. That's correct. 

Q. And are you also responsible for recruitment of poll 

workers? 

A. Yes. 

Q. Can you briefly describe the training that poll workers 
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receive.  

A. All poll workers, whether they're doing poll worker duty 

for the very first time or the 101st time -- and I say that 

because once you do it, you either like it or you never want to 

do it again -- but regardless of whether you are there for your 

101st time or not, there have been changes in legislations or 

procedures or forms, and you are required to come to class.  

Our classes, by and large, are approximately an hour 

and a half in length.  They're in -- usually in ballrooms at 

some of the hotels and things of that nature.  

But in addition to, if you will, the lecture style and 

large screens and PowerPoint presentations on forms and what to 

do, they also have a manual that they can read along with them 

and take that home with them, so that even after the class is 

over, we encourage them to read that manual and if they have 

questions on a particular form or a procedure, we invite them 

to call, even before they serve on Election Day, to find out 

what the proper procedure is going forward.  

And on Election Day, we're always there for them as 

well. 

Q. Do you provide poll worker training on the Tohono O'odham 

Reservation? 

A. We do.  For those of you who are unfamiliar with it, the 

nation capitol is a community known as Sells, and we go out to 

the Tohono O'odham Nation and do our class for the individuals 
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who are native to the reservation there.  

On the far, far west side of Pima County is a 

community known as Ajo.  The individuals from Ajo also come 

into that same location rather than going all the way out to 

the extreme west end of the county. 

Q. Does the poll worker training provide information to poll 

workers on how they should handle a voter who is not on the 

precinct register and may be at the wrong precinct? 

A. When an individual comes in to a polling place in 

Pima County, one of the first individuals that they're going to 

meet, as I said, is that marshal, who greets them and perhaps 

directs them to the first table.  Though at that table, we have 

a sign hanging on it that says "Start Here," so hopefully 

they'll figure it out. 

At that particular table, there is at least one or 

perhaps two clerks working there.  They have in front of them a 

hard copy of all the eligible voters who are eligible to vote 

in that precinct.  So it's precinct specific.  

So if a voter comes in, the marshal directs them to 

that table.  The ladies and gentlemen at that table are known 

as ID clerks.  They will ask that lady or gentleman voter to 

declare their name and address and ask for identification. 

They will then look in the register and roster and 

attempt to find that individual.  In your scenario where that 

person's name is not found, there is a stub, we'll call it, and 
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it basically has various numbers of check boxes on it.  And for 

individuals whose names cannot be found on that register or 

roster, that box is checked.  

That voter then takes that -- I'll call it a ticket -- 

over to the special situations table, where there are some 

additional clerks there.  Those individuals there will attempt 

to find out why that person's name is not on the register and 

roster and whether that person is in the appropriate polling 

place or not.

MS. HARTMAN-TELLEZ:  If we could pull up Exhibit 371, 

please.  

Oh, I'm sorry.  Wrong one.  370.  And if you could 

turn to the second page and call out the slip in the center.  

BY MS. HARTMAN-TELLEZ:

Q. Is this the stub you just mentioned? 

A. It is indeed. 

Q. Okay.  And you see on here that there's -- one of the boxes 

is checked.  Can you tell me what the box there tells the poll 

worker to do? 

A. Literally it says:  Voter not on precinct register.  Voter 

directed to the special situations -- pardon me -- special 

situations table.  Clerk, meaning the clerk at that special 

situation table, calls the recorder's office at -- and then the 

telephone number.  And this is our little thing to get around 

the automated recording, is basically you punch 6 and you're 
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going to get a person right away. 

Q. And so this document, this is Exhibit 370, is just two 

pages.  You saw the first page when it first came up and this 

second page. 

You recognize this as a document produced by your 

office? 

A. Yes. 

MS. HARTMAN-TELLEZ:  At this time, I'd like to move 

the admission of Exhibit 370. 

THE COURT:  Any objection? 

MS. CALLAIS:  No objection, Your Honor. 

THE COURT:  Exhibit 370 is admitted into evidence. 

(Exhibit No. 370 admitted into evidence.) 

BY MS. HARTMAN-TELLEZ:

Q. I think when you were discussing the poll worker training, 

you said that the poll workers get materials that they can take 

with them.  If while they're working they forget something that 

they learned in training or a situation comes up that they 

don't recall being trained about, do they have resources 

available to them to deal with that situation? 

A. Certainly, they work as a team.  So the person who is in 

charge of the polling places has the title of inspector.  So if 

I'm a clerk, maybe I'm doing a brand-new job or a form has 

changed and I have a question -- so I've gone to class, I've 

read the manual, but I've got a question, one of the first 
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things they need to do is get in touch with the inspector, the 

person who is charge of that polling place, and perhaps the 

situation will be remedied right there. 

If not, they are able to call my office to the call 

center, get through, and ask what to do in that particular 

situation. 

Q. Do you dedicate any sort of additional poll worker 

resources or other resources to precincts that may have special 

requirements such as those who may have a larger population of 

non-English speakers? 

A. Yes.  For -- as I say, we work closely with the civic 

organization, Chicanos Por La Causa.  What we've done with 

their assistance and just some of our knowledge of our 

community have come up with the need for Spanish language 

speakers to work at specific polling places. 

The individuals who are fluent in Spanish who are 

going to be working at those polling places wear a little 

sticker that's about as big around as a silver dollar, red 

background with white print, that says, "Se habla español" -- 

pardon me, my Spanish is pretty bad -- "Se habla español," so 

that if an individual is confused with the language problem or 

Spanish, they can go to that individual and get some 

assistance.

MS. HARTMAN-TELLEZ:  Stacy, if you could pull up 371 

now.  And if you could call out the second paragraph, please.  
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BY MS. HARTMAN-TELLEZ:

Q. This is a document that has already been admitted into 

evidence in this case.  

Do you recognize this document? 

A. Yes. 

Q. And was this created by your office? 

A. Yes. 

Q. Who is the target audience of this document? 

A. Allow me to refresh my memory, please.  

Q. Sure.  And if you want me to take the callout down so you 

can see the whole thing -- 

A. For the time being, yes, please.  

Q. Yeah.  

A. All right.  Thank you.  

Q. Okay.  So you -- I think the question was:  Who is the 

target audience of this document? 

A. Well, it is there to inform the poll workers, to an extent 

the facility where polling is going on, as well as campaign 

workers or people who feel strongly about a particular 

candidate regardless of whether they're associated with a 

campaign, what conduct is allowed in and around the polling 

place. 

Q. And so called out on the screen is the second paragraph of 

this document.  

Would you agree that this paragraph explains that 
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election officers are charged with securing ballots and the 

voting process, preserving order at the polls, and then a 

number of other security measures? 

A. Yes. 

Q. Are these security measures that are in place on 

Election Day at polling places? 

A. Yes. 

Q. Are there comparable security measures in place when a 

person, say, is at home voting an early ballot? 

A. I have no way of knowing, but I would say no. 

Q. I think you mentioned when we were talking about the 

procedure when a voter comes into the polling place that you 

use paper rosters.  

A. Correct. 

Q. So you don't -- you have not gone to using e-poll books? 

A. Not as yet. 

Q. And I think I may have sort of stopped you when you were 

explaining the process around the time that you mentioned the 

special situations table.  

A. So an individual whose name is not found on the register 

and roster is given that ticket and then directed to the 

special situations table.  

There, the individuals also have a register and roster 

that is identical to that first station where they got that 

original ticket.  So if maybe there was a bad misspelling or 

Case 2:16-cv-01065-DLR   Document 398   Filed 10/13/17   Page 129 of 263  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2469 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BRAD NELSON - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1586

things of that nature, they would perhaps be able to find them.  

So a second attempt is used to find that individual.  

If that person still cannot be found on that register 

and roster, a telephone call is made to the recorder's office.  

They tell their individual at the recorder's office the 

person's name, address, things of that nature.  

And then the recorder is able to identify that based 

on the address that that voter gave to -- to the recorder, that 

individual is either in the proper polling place or not in the 

proper polling place; and if not, they will direct them to the 

proper polling place on Election Day. 

THE COURT:  Is this a good place to break?  

MS. HARTMAN-TELLEZ:  Sure.  Thank you, Your Honor.

THE COURT:  All right.  Let's take our lunch recess, 

come back at 1:00. 

(Recess taken, 11:57 a.m. to 1:02 p.m.) 

THE COURT:  You may proceed with your direct.  You may 

continue with it. 

MS. HARTMAN-TELLEZ:  Thank you, Your Honor.

Your Honor, may I use the easel?  

THE COURT:  Yes, you may.  

BY MS. HARTMAN-TELLEZ:

Q. Mr. Nelson, I have placed on the easel a version of a 

document that has been Exhibit -- admitted as an exhibit in 

this case.  It's Exhibit 368.  
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Is this a -- did you bring this with you today? 

A. I did. 

Q. And is this a sign that you -- that is placed at polling 

places in Pima County? 

A. It is. 

Q. And this is the actual size of that sign? 

A. It is. 

Q. Where is this sign placed in the polling places? 

A. Although the print's a little small to see from here, 

across the bottom it directs poll workers to place that sign in 

proximity to the special situations table. 

Q. Before the lunch break, we were discussing what happens 

when a voter is not on the precinct register and they go to the 

special situations table.  And I believe that you testified 

that the poll workers attempt to locate their correct precinct.  

What happens if a voter doesn't want to go to the 

correct precinct? 

A. Well, we referred earlier in my testimony to the Help 

America Vote Act.  The Help America Vote Act does require a 

voter who does not wish to go to that other polling place, the 

appropriate polling place, to have the opportunity to vote a 

provisional ballot.  So that is their option if they choose to 

do so. 

Q. And so it's because of that federal law that poll workers 

give them that option? 
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A. Yes. 

Q. Are you involved in the process of reviewing changes to the 

Arizona Election Procedures Manual? 

A. I and other election officials, yes. 

Q. Is that process currently underway? 

A. It is. 

MS. HARTMAN-TELLEZ:  Stacy, if you could bring up 

Exhibit 574, please.  

BY MS. HARTMAN-TELLEZ:

Q. Mr. Nelson, are you at all familiar with what occurred in 

the primary for Congressional District 5 in August of 2016? 

A. I am not. 

Q. Okay.  So you weren't -- you're not aware that litigation 

was filed? 

A. In that that congressional district does not impact 

Pima County, no. 

Q. What I've put up on the screen is a stipulation for 

dismissal filed in a lawsuit that was filed by one of the 

candidates, Christine Jones, in which she was seeking to have 

additional ballots counted.  

MS. HARTMAN-TELLEZ:  Stacy, if you could call out the 

second paragraph.  

BY MS. HARTMAN-TELLEZ:

Q. If you could take a look at the quoted language that begins 

on the fourth line there and goes through the bold sentence. 
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In the process of reviewing changes to the election 

procedures manual, have you seen changes suggested that would 

require this language be placed on provisional ballot forms? 

A. Not until this time. 

Q. Do you think you would have any objection to placing this 

on provisional ballot forms in Pima County? 

A. Not at all.  It's much the same information as displayed on 

the poster. 

MS. HARTMAN-TELLEZ:  Stacy, if you could call out the 

end of this paragraph, which is on the following page.  So the 

last two lines of this page and the rest of the paragraph on 

the second page.  

BY MS. HARTMAN-TELLEZ:

Q. Mr. Nelson, is the elections department responsible for 

creating the sample ballots? 

A. They are. 

Q. Okay.  And do you think you'd have any objection to adding 

this language to sample ballots in Pima County? 

A. No. 

Q. Thank you.  

So if that language that we just looked at and the 

requirements that it be included on provisional ballot 

affidavits and sample ballots were included in the next 

procedures manual, what effect would that have on Pima County? 

A. Well, certainly, the envelopes that we have printed with 
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the current statement would, in effect, have to go to recycle, 

if you will, and new envelopes be printed.  

Additionally, training for poll workers for future 

elections.  Although it really doesn't change the dynamic that 

much, they might wish to bring to the attention this sign, as 

they have in the past, as well as other individuals who may 

choose at their own option to remain at that polling place even 

though it is the wrong one. 

Q. So if that's in the procedures manual, you will do as 

directed by the procedures manual? 

A. Absolutely. 

Q. If you received instruction from the Secretary of State on 

how to do some election procedure that was not in the 

procedures manual, would you be bound to follow that direction? 

A. I would seek my county attorney's advice in that particular 

matter.  

MS. HARTMAN-TELLEZ:  I would like to use another 

demonstrative.  

THE COURT:  Okay.  

MS. HARTMAN-TELLEZ:  I'm putting this up here, but 

we'll also pull it up on the screen.  I'm not sure which is 

easier to read.  That's 580, please.  

BY MS. HARTMAN-TELLEZ:

Q. Since 2008, has Pima County experienced a decrease in 

out-of-precinct provisional ballots, both in raw numbers and as 
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a percentage of ballots cast? 

A. As reflected on this graph, yes. 

Q. And without looking at the graph, do you have a 

recollection of whether that's true? 

A. Yes.  I wouldn't be able to quantify it, but I know the 

trend is downward. 

Q. So you don't recall the numbers; is that -- 

A. That is correct. 

Q. Okay.  Take a moment, then, to go through some of those.  

And starting here with presidential election years.  

In 2008, how many ballots total were cast in Pima 

County? 

A. 397,503. 

Q. And so you read that off the chart.  Is that consistent 

with your recollection? 

A. Yes. 

Q. And how many out-of-precinct ballots in 2008? 

A. Again, off of this graph, 3,227. 

Q. And the graph does also say that that was .81 percent of 

ballots cast.  

A. It does. 

Q. Is that consistent with your understanding? 

A. Yes. 

Q. And moving to the center to 2012, how many ballots were 

cast in Pima County? 
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A. 385,725. 

Q. And that's also consistent with your recollection? 

A. Yes. 

Q. And how many out-of-precinct ballots in 2012? 

A. 2,212. 

Q. And what was the percentage for those, for just 2012? 

A. .57 percent. 

Q. And is that consistent with your recollection? 

A. Yes. 

Q. And now moving to 2016, how many ballots were cast in Pima 

County? 

A. 5 -- pardon me -- 544 -- I'll start again.  I beg your 

pardon. 

Ballots cast, 427,102. 

Q. And how many out-of-precinct ballots? 

A. 1,150. 

Q. And what percentage was that? 

A. .27 percent. 

Q. We'll just real quickly switch to the midterm elections.  

Before I ask questions about this, does it make sense 

to compare the presidential year elections to presidential year 

elections and midterm elections to midterm elections? 

A. I would say yes. 

Q. And is that because the electorate is somewhat different in 

the different types of elections? 
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A. Certainly the electorate stays pretty much the same.  The 

numbers of people who cast ballots diminishes in, if you will, 

midterm elections. 

Q. So looking at this chart, in 2010, how many ballots were 

cast in Pima County? 

A. 318,995. 

Q. And how many of those were out-of-precinct ballots? 

A. 641. 

Q. And what was the percentage for those? 

A. .20 percent. 

Q. And then in 2014, how many ballots were cast? 

A. 274,449. 

Q. And how many out-of-precinct ballots? 

A. 371. 

Q. And what percentage was that? 

A. .14 percent. 

MS. HARTMAN-TELLEZ:  Stacy, if you could bring up 

Exhibit 583.  

BY MS. HARTMAN-TELLEZ:

Q. This is just another depiction of the numbers that we have 

just discussed.  This shows the number of out-of-precinct 

ballots cast in presidential year elections, general elections 

in Pima County.  

Does this show you a trend? 

A. It does. 
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Q. And in which direction is that trend going? 

A. Downward.

MS. HARTMAN-TELLEZ:  If we could switch to the next 

page.

BY MS. HARTMAN-TELLEZ:

Q. This is the percentages that we've just discussed.  

Do you also see a downward trend? 

A. I do. 

MS. HARTMAN-TELLEZ:  Page 3, please.  

BY MS. HARTMAN-TELLEZ:

Q. So this is the midterm elections.  

Do you see a trend? 

A. I do. 

Q. And which direction is that trend going? 

A. Downward.

MS. HARTMAN-TELLEZ:  And finally, page 4.

BY MS. HARTMAN-TELLEZ:

Q. The percentage.  Do you see a trend here? 

A. Yes. 

Q. And what trend is that? 

A. Downward, please. 

Q. Do you have an explanation for the downward trend? 

A. Well, I think part of it is some of the things I've already 

discussed about, is that there is less confusion about where 

polling places are now that those jurisdictions such as 
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municipalities and school districts are conducting by mail. 

Also, the fact that the political parties as well as 

candidates themselves are encouraging people to vote by mail if 

they choose to do so, that also is bringing less and less 

people to the polls. 

Q. Do you recall the 2014 Congressional District 2 race 

between Martha McSally and Ron Barber? 

A. I do. 

Q. Do you recall that there was litigation regarding that 

election? 

A. Yes. 

Q. And are you aware that one of the things that the Barber 

campaign asked the Court to do was count out-of-precinct 

provisional ballots that had not been counted? 

A. Yes. 

Q. Do you remember how many out-of-precinct ballots were at 

issue in that case? 

A. I do not, per se.  An article at the time in the major 

newspaper in the Tucson metropolitan area, which is known as 

the Arizona Daily Star, at one point in time, and I'm not 

certain where it is in the flow, but after all valid ballots 

were counted, I believe McSally was prevailing by approximately 

160 votes and Mr. Barber -- pardon me, Representative Barber, 

at the time's legal counsel was seeking, to my knowledge, 130 

ballots for some special consideration. 
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Q. And there was an automatic recount of ballots in that case? 

A. There was. 

Q. And why was that? 

A. The end result that was canvassed by the representative 

counties, in this case partial in Pima County and the entirety 

of Cochise County, they canvassed their elections.  They then 

passed that information on to the Arizona Secretary of State, 

who then canvassed the entire election.  And thereafter, the 

percentage of victory by the one who prevailed was less than 

1 percent, which leads to an automatic recount. 

Q. Do you recall if that recount changed the number of votes 

separating the candidates? 

A. In a minor way, I believe it may have.  With maybe less 

than 5 or 10 difference. 

Q. And I think you mentioned that there were approximately 160 

votes separating the parties and 130-some-odd votes at issue in 

the litigation.  Am I recalling your -- 

A. My understanding, there was multiple litigations going on 

through the process.  So what I recall was after all of the 

valid ballots had been counted, and perhaps before the 

canvasses of those individual counties that I mentioned, there 

was still some desire on the behalf of Representative Barber to 

have 130 approximate ballots that had been not verified for 

count verified for count. 

Q. But that wouldn't have changed the end result? 
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A. That is -- 

Q. As to who would have been the winner? 

A. That's my -- that's what I understand. 

Q. Does the dividing line between Congressional District 2 and 

Congressional District 3 go through the city of Tucson? 

A. It does. 

Q. And is there a portion of Congressional District 1 that is 

also in Pima County? 

A. It is also in Pima County, though certainly predominantly 

is CD 2 and CD 3.  Those individuals who may be familiar with 

the Tucson metropolitan area, CD 1 also exists in the Oro 

Valley, Marana area. 

Q. So that's the northern portion of the Tucson metro area? 

A. Correct. 

Q. One of plaintiffs' experts in this case calculated that 

there were 228 out-of-precinct votes in CD 2 in 2014.  But if 

someone who lived in CD 3 or CD 1 cast a ballot in a precinct 

within CD 2, they would not have been eligible to cast a vote 

in the CD 2 race; is that correct?  

A. If I'm following you, they were in the wrong precinct, 

therefore the wrong congressional jurisdiction, their vote 

would not have counted. 

Q. So you could have someone who was in the wrong precinct but 

did live within CD 2? 

A. Correct. 
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Q. But there's also the possibility that people who lived in 

CD 1 or CD 3 could have voted at a polling place in CD 2? 

A. Correct. 

Q. And then you have the converse, where someone who lives in 

CD 2 but goes to a polling place that's either in CD 1 or CD 3, 

they would receive and vote both out of precinct there, that 

voter would have received a ballot that did not have the CD 2 

race on it? 

A. Correct. 

Q. So even if that 228 number accurately reflects the number 

of out-of-precinct ballots within Congressional District 2 in 

2014, it doesn't necessarily mean that all of those ballots 

would have been cast by people who were entitled to vote for 

the representative for Congressional District 2? 

MS. CALLAIS:  Your Honor, I have an objection.  It's 

leading.  

THE COURT:  Okay.  Sustained.  

MS. HARTMAN-TELLEZ:  Let me see if I can ask that 

differently.  

BY MS. HARTMAN-TELLEZ: 

Q. People who lived in CD 1 or CD 3 could -- would not have 

received a ballot -- 

MS. HARTMAN-TELLEZ:  Withdrawn.  I'm going to withdraw 

that question and move on.
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BY MS. HARTMAN-TELLEZ:

Q. So we've been talking about out-of-precinct ballots.

Does the vote tabulation equipment and software that 

you use in Pima County allow you to count out-of-precinct 

ballots? 

A. It does not. 

Q. Can you explain why? 

A. Not just within Pima County but within the entire state of 

Arizona, regardless of what electronic tabulation system that 

particular jurisdiction might use, there is the necessity to go 

through what is known as logic and accuracy tests.  

Basically, this is a test of both the system's 

hardware and, in your particular question, the software that 

designs the parameters exclusively for that election in advance 

of Election Day. 

To ask that program to count ballots that have not 

been defined in the parameters that go through the testing 

locally and go through the testing -- I should say the official 

testing by the Secretary of State prior to Election Day does 

not exist. 

Q. So what would you have to do today to count out-of-precinct 

ballots? 

A. There would have to be an entire new program written that 

would say, please -- if I'm following the logic here -- is even 

though this ballot is from Precinct X, which is not in this 
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particular CD district, count that CD district but nothing else 

on the ballot.  It's basically starting a brand-new election 

with ballots that were defined for a previous election.  

It's a little apples and oranges, in my mind. 

Q. Does state law permit you to change the program for 

tabulating ballots during an election? 

A. It does not.  The only time that there is the requirement 

to change a program is when a statutory recount comes along, as 

did occur in the CD 2 race.  In that particular instance, we 

count only ballots cast in CD 2 and only the CD 2 contest. 

Q. If you wanted to count more than just one race, say, 

counting the votes for president, votes for senator, and votes 

for countywide offices, could you write a program that would 

permit you to do that? 

A. In theory, yes.  But, again, the program has to go through 

the necessary certification and testing and then it's run for 

that election.  If I'm understanding the thought process here 

is you're actually saying for -- you know, put that programming 

and that testing and that certification to the side and come up 

with something extremely unique and take it from there.  So 

it's -- at that point in time, it's not even the same election, 

in my mind.  

Q. So before the lunch break, we were talk -- we talked a 

little bit about duplicating ballots.  

Would duplicating or transferring the votes from one 
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ballot that a person was entitled to vote for to a blank ballot 

for their correct precinct, would that be a way to count 

out-of-precinct ballots? 

A. Let me see if I follow the process here.  

So I'm an individual who has shown up at the wrong 

precinct on Election Day, and because I'm at the wrong 

precinct, my congressional district for my residence address is 

not reflected on that ballot.  

How would I duplicate their intention in a CD 2 race 

when that's not even reflected on the ballot that they voted, 

or any other race, for that matter?  

Q. Let me propose a slightly different situation.  

If this were a presidential election year, the 

President would be on that ballot.  Is that -- 

A. That is correct. 

Q. And there may be countywide races that anyone within 

Pima County could vote on? 

A. Yes. 

Q. So if you have a ballot that has some votes for candidates 

that a voter was entitled to vote for based on their residence 

location, would you be able to use the duplication process to 

make a ballot that could be counted that reflected the choices 

for which that voter was entitled to vote?  

A. Potentially, yes.  But part of the problem -- potential 

problem, I should say there, is, is that when we start the 
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election we say:  In precinct X, here are the numbers of 

eligible voters as defined in the recorder's voter registration 

file who live in all of these jurisdictions that are in 

Precinct X.  

In theory, though I realize it's a little farfetched, 

if I begin duplicating ballots that were not cast in that 

precinct yet want them tallied as if they were cast in that 

precinct, I could potentially have an over 100 percent turnout 

in that precinct.  Potentially. 

THE COURT:  Let me just ask a question.  I'm trying to 

understand.  

So you have some precinct-specific candidates or 

issues on the ballot, and then you have some that are not 

precinct-specific.  

So if we have A, B, C, and D, which are state or 

countywide, then we have E, F, and G, which are 

precinct-specific.  You're saying you could not have a program 

that would count only A, B, C, and whichever one -- 

THE WITNESS:  The countywide, yeah. 

THE COURT:  -- and disregard the nonprecinct-specific 

ballot that were improperly cast in the out-of-precinct ballot?  

THE WITNESS:  Potentially.  

As I said, you could count, for example -- we'll use 

the office of President.  If they're in the wrong precinct, 

it's not been verified for count because they were in the wrong 
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precinct, yes, if it was to come to me to say go ahead and run 

that, that could be done, if I'm following the thought process. 

THE COURT:  All I'm asking is:  Administratively, 

could there be a program designed that will count the A, B, and 

C, the statewide and countywide issues or candidates and ignore 

D, E, and F, the precinct-specific, if the person comes to the 

wrong precinct?  

THE WITNESS:  In theory, yes.  And indeed, that's kind 

of what happens in a recall election.  Because we don't want to 

reflect any other contests that are not subject to recall, we 

only zero in on that one race.  And it could potentially be a 

countywide race. 

THE COURT:  You say "in theory."  You mean -- it 

happens; right?  

THE WITNESS:  Absolutely.  In a recall, where the 

program is changed only to reflect that race that's subject to 

the recall.  

Pardon me, recount.  I've been using the wrong phrase.  

"Recount." 

THE COURT:  Okay.  So you're saying when you have it 

designed specifically for that single purpose, it's easy. 

THE WITNESS:  Yes. 

THE COURT:  But you can't come up with a way to easily 

count only the ballot -- the vote -- the portions of the ballot 

that are not precinct-specific. 
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THE WITNESS:  Correct. 

THE COURT:  It just can't be done; true?  

THE WITNESS:  Correct.  

BY MS. HARTMAN-TELLEZ:

Q. If you were to -- I don't -- I've been using the word 

"duplicate," but we're talking about a ballot -- about taking 

votes from one ballot, the out-of-precinct ballot, and putting 

them on the correct precinct ballot for the voter.  So I don't 

think duplication is quite what I'm talking about because the 

ballots are different.  

A. Uh-huh. 

Q. If you were to do that -- you mentioned before that it 

takes about 20 minutes to duplicate a ballot, going through the 

process that you used.  

A. In the standard way that -- 

Q. Right.  

A. -- ballots are -- 

Q. If the ballot is damaged.  

A. Right. 

Q. If you were to transfer the votes for which a person was 

eligible to vote from their out-of-precinct ballot to the 

ballot for their correct precinct, and then, you know, just 

leaving blank the ones that they weren't entitled to vote for 

or didn't vote for because they didn't appear on the ballot 

they voted, would that take longer than the regular duplication 
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process? 

A. I would -- it would take as long, yeah.

THE COURT:  Let me follow up.  

You testified earlier there were about a thousand 

ballots that were duplicated every election year. 

THE WITNESS:  Thousands.  In the thousands. 

THE COURT:  And it takes 20 minutes per ballot?  

THE WITNESS:  Correct.  And there's more than one team 

doing duplication. 

THE COURT:  So it's about 333 man-hours per thousand. 

THE WITNESS:  I'm not doing the math in my head, so 

I'll say okay.  

THE COURT:  So how many people are doing this?  

THE WITNESS:  Depending upon the volume of ballots 

that need duplication, it lasts approximately three weeks.  

THE COURT:  How many people, though?  

THE WITNESS:  Depending upon the volume of ballots 

that need to be duplicated, probably close to 10 teams of two. 

THE COURT:  All right.  Thanks.  

BY MS. HARTMAN-TELLEZ:

Q. And when we were talking about duplication and the amount 

of time it takes to count early ballots after an election, I 

asked you about the statutory deadlines for completing the 

count and the canvass.  

Why is it important that the canvass be completed 
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within that statutory deadline? 

A. Well, certainly each county has to come to a conclusion on 

what the final result is, place that before the board of 

supervisors in a public meeting, and for them to make the 

declaration as to who the official winners are in that 

particular county. 

Information pertaining to statewide and federal 

offices and statewide questions then are forward to the 

Secretary of State, where he or she then combines the 

information from the various counties and comes up with the 

official count for the statewide offices and federal offices as 

well. 

There is a need, certainly, in the primary election to 

come to a canvass very soon, settle any potential recounts or 

any contests because we have to start printing the general 

election ballot in such a way that they are able to get it out 

in a timely fashion for individuals who may be overseas or 

elsewhere.  

So the crunch is most apparent during the primary 

election, and that is, I would suggest, why we have only a 

10-day window to canvass at that particular point in time as 

opposed to a 20-day window after canvass for our general 

election. 

Then after the canvass of the general election, there 

is still the potential for automatic recounts or contests.  But 
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certainly during a presidential election year, there is the 

necessity to form the Electoral College in the early week of 

December so that the members of the Electoral College can cast 

their votes for that state's winner. 

Q. And the deadlines that you mentioned for getting ballots to 

overseas voters, is that a function of federal law? 

A. It is.  That is called -- depending on the act that 

applies.  There's the Military Overseas Voter Act, sometimes 

called MOVE.  And there's also UOCAVA, and I can't remember 

what all that stands for.  But basically we have to get ballots 

out 45 days in advance of the election to individuals who fall 

under those acts.

Q. Turning now to vote centers, since 2011, Arizona law has 

allowed counties to choose to use vote centers or 

precinct-based polling places.  Has Pima County switched to 

vote centers? 

A. They have not. 

Q. Why not? 

A. I certainly don't presume to speak for the county recorder, 

but in informal discussions that she's had with me, as we 

understand the vote center process, the election database is 

out at those individual vote centers throughout the county to 

better serve voters.  

She, at this particular point in time, feels that 

there are not enough safeguards to keep that data secure as 
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they leave her -- the confines of her office and go elsewhere. 

Q. In a general election, how many ballot styles does 

Pima County have? 

A. Depending upon the jurisdictions that are reflected, 

because sometimes school districts appear and sometimes they do 

not -- and I can get into that if need be, but I would say 

generally speaking that there's probably close to 1,000, but a 

little under, ballot variations.  That predominantly is because 

of candidate rotation as they appear on various precinct ballot 

styles. 

Q. Are there more ballot styles in a primary? 

A. Yes.  Because we have to have four different political 

parties reflected on the ballots. 

Q. How do you print your ballots in Pima County? 

A. The artwork is laid out in-house, and then that artwork is 

sent to our printer under contract who is here in Tempe, 

Arizona.  They have been under contract with Pima County for 

close to 20 years now.  They print the ballots after we've done 

necessary testing to make sure that they've got them in 

register, but they print the ballots for Pima County. 

Q. Do you -- does Pima County presently possess equipment that 

would permit it to print ballots at a vote center? 

A. No. 

Q. And in order to run a vote center, you have to have the 

ability to print every ballot that a voter could need? 
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A. That is the most efficient way to do it, yes. 

Q. You could -- I guess you could have -- 

A. A room full -- 

Q. -- a stack full of --

A. -- of tens of thousands of ballots that you go and pick 

from, yes.  Yeah. 

Q. Now, even when you have had elections that have a small 

number of ballot styles, for example, the presidential 

preference election in 2016, Pima County hasn't used a vote 

center model.  Can you tell me why? 

A. Again, I think it's predominantly because the county 

recorder -- and, again, I don't mean to presume to speak for 

her -- just wants to make sure that election data as it goes 

out to these various polling places is safeguarded. 

Q. If you use vote centers, is there an issue with how to 

distribute resources among the vote centers? 

A. Well, in that we haven't yet done vote centers, as I've 

seen other jurisdictions, both within this state and outside 

the state, it is often best to do your first launch of vote 

centers putting out many more vote centers than you think you 

will ever need and glean and learn from that experience and 

perhaps bring it down to a more manageable number thereafter. 

Certainly the presidential preference election is a 

bit of an odd duck in that it is a closed election.  Only 

individuals who are members of parties who are participating in 
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that election.  

So in that election, you're going to have at least 

potentially a far fewer number of people showing up at the 

polls because only a party or maybe only two parties.  So the 

unaffiliated voters, though they may show up, are not going to 

be available to cast a ballot.  

So it changes from election type to election type. 

Q. In the 2016 general election, your neighbor to the east, 

Cochise County, had switched to vote centers.  Is that 

consistent with your understanding? 

A. That is my understanding. 

Q. Do you know if they encountered any problems in the 2016 

general election? 

A. I believe the answer is yes.  Only what I've read in the 

papers at the time. 

Q. Did Pima County provide them with extra ballots? 

A. Yes, but I need to elaborate on what a ballot was in this 

particular situation.  

Cochise County at their vote centers -- and I did not 

go to one on Election Day, so this was in a conversation that I 

had with the then-Cochise County elections director -- asked 

for basically blank ballots -- 

MS. CALLAIS:  Objection, Your Honor.  Hearsay.  

THE COURT:  Sustained. 

THE WITNESS:  We were asked by -- 
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THE COURT:  Whoa.  

BY MS. HARTMAN-TELLEZ:

Q. Did you -- I'll move on.  

In your years as an election administrator, have 

voters contacted you to complain about problems that they've 

had voting? 

A. Occasionally, yes. 

Q. Did any voter contact you after the primary or general 

election in 2016 and say that they were not able to vote 

because they did not have someone to return an early ballot for 

them? 

A. No. 

Q. Did anyone complain to you after the elections, either the 

primary or the general in 2016, that it was difficult for them 

to find their polling place? 

A. No. 

Q. At the beginning of your testimony, we talked a little bit 

about the Pima County Election Integrity Committee.  What is 

the purpose of that group? 

A. I would say their charter mentions that they provide 

oversight, predominantly in areas of technology but also just 

on elections procedures.  And they'll perhaps hear about 

something that's happening elsewhere in the United States or 

perhaps even internationally and bring that to the committee to 

discuss on whether that's something they might wish to present 
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to the Pima County Board of Supervisors since they are advisory 

strictly to them.  

On Election Day, they are invited down to any of the 

elections' functions, including the recorder's verification 

process, to see all of the processes as it goes through.  And 

many of them take advantage of it. 

Q. Do you think that group is meant to be responsive to the 

needs and interests of voters? 

A. I would say that I don't -- I would say that they feel that 

way.  Where that feeling comes from, I'm not exactly sure. 

Q. But they hear from voters?  They give voters the 

opportunity to come and talk to them? 

A. Yes.  It's a public meeting.  It is posted.  The agenda is 

posted.  Individuals can contact members or come to the call to 

the public during those agenda -- pardon me -- during those 

committee meetings. 

Q. Do you recall an investigation into allegations of fraud 

related to early ballots in the city of South Tucson in 2011? 

A. To an extent, yes. 

Q. Can you describe to me what your recollection is of that? 

A. I certainly didn't witness the event.  It is my 

understanding that within the -- 

MS. CALLAIS:  Objection, Your Honor.  Foundation. 

THE COURT:  Sustained.  

Case 2:16-cv-01065-DLR   Document 398   Filed 10/13/17   Page 156 of 263  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2496 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BRAD NELSON - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1613

BY MS. HARTMAN-TELLEZ:

Q. Did you, in your role as the Pima County elections 

director, did you receive information about allegations of 

fraud --

A. Yes. 

Q. -- in South Tucson in 2011? 

A. Yes. 

Q. And can you describe to me what you -- what information you 

received?  

MS. CALLAIS:  Objection, Your Honor.  Hearsay.  

MS. HARTMAN-TELLEZ:  Your Honor, this is not being 

offered for the truth of the matter asserted, simply for 

Mr. Nelson's knowledge of this allegation.  

THE COURT:  He said he knows about it.  I mean, I'm 

trying to understand.  What is the purpose for it?  

MS. HARTMAN-TELLEZ:  Just that the elections officials 

in the state had information about allegations of fraud related 

to early ballot. 

THE COURT:  Okay.  I'll let it in for that purpose. 

BY MS. HARTMAN-TELLEZ:

Q. So if you could please describe -- 

MS. CALLAIS:  Your Honor?  I understand your ruling, 

but for the record, Mr. Nelson's knowledge is not at issue in 

this case.  I mean, this is a question about the intent of the 

State and the knowledge of the legislature.  Mr. Nelson's 
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knowledge really isn't at issue.  

THE COURT:  How is his knowledge important in this 

case?  

MS. HARTMAN-TELLEZ:  I think the general knowledge of 

elections officials of allegations of fraud are important.  

THE COURT:  Okay.  I think she's right.  I'll let it 

in.  

Let me ask you:  Where did you get the information you 

have about this allegation?  

THE WITNESS:  My recall is that the county attorney's 

office was -- Pima County Attorney's Office was involved in 

this, and I saw some of the -- 

THE COURT:  I understand, but where did you get this 

information?  Where did it come from that it got to you?  

THE WITNESS:  County attorney's office in Pima County. 

THE COURT:  The county attorney's office told you?  

THE WITNESS:  Sent me documents. 

THE COURT:  All right.  Go ahead. 

MS. HARTMAN-TELLEZ:  Perhaps we can call up 

Exhibit 372.  

BY MS. HARTMAN-TELLEZ:

Q. Do you recognize this document, Mr. Nelson? 

A. Yes. 

Q. And this is a letter from the Pima County Attorney's Office 

from Daniel Jurkowitz? 
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A. Yes. 

Q. And do you recall seeing this in your capacity as elections 

director of Pima County? 

A. Yes. 

Q. That was received in your -- the regular course of your 

business? 

A. Yes. 

MS. HARTMAN-TELLEZ:  And if we could go to the second 

page.  

BY MS. HARTMAN-TELLEZ:

Q. And I won't go through the whole thing, but I just want to 

show that this appears to be a memo, a memorandum from Daniel 

Jurkowitz -- or to Daniel Jurkowitz from Detective 

Steve Merrick.

Do you see that?  

A. Yes.  

Q. Okay.  And is the letter that we just discussed and this 

memorandum, you received both of these at some point during 

your conduct of your business? 

A. Yes. 

Q. Okay. 

MS. HARTMAN-TELLEZ:  Your Honor, at this time I would 

move to admit Exhibit 372. 

MS. CALLAIS:  Your Honor, we would object on hearsay 

grounds as not subject to any exception under the hearsay rule. 
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MS. HARTMAN-TELLEZ:  Your Honor, this is a business 

record or a public record.  It was created by the Pima County 

Attorney's Office and provided to the Pima County Elections 

Department, among others, regarding an investigation conducted 

by the Pima County Attorney's Office.  

MS. CALLAIS:  Your Honor, there has been no testimony 

laid that this is a business record.  Mr. Nelson has not been 

asked -- he's certainly not created this document.  We have no 

indication of how it was created, whether it was in the regular 

course of business.  

With respect to the public records exception, this 

looks like it is -- 

THE COURT:  Okay.  You haven't laid any foundation -- 

you haven't laid the foundation.  It looks like that's what it 

is.  But you need someone who can lay that foundation if that's 

what you want to use as a business record exception. 

MS. HARTMAN-TELLEZ:  All right, Your Honor.  I will 

move on.  

BY MS. HARTMAN-TELLEZ:

Q. Just a couple of things that I want to go back to.  

Earlier, we had the sign that you placed at the 

polling places up.  

Do you know the dimensions of that sign? 

A. Not right offhand, but I would say they're probably 

30 inches by 30 inches.
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MS. HARTMAN-TELLEZ:  And then, Your Honor, I'd move to 

admit Exhibits 580 and 583, the charts that Mr. Nelson 

testified about earlier.  

THE COURT:  Is there any objection?  

MS. CALLAIS:  Your Honor, we have an objection to 

admit them as exhibits.  We have no objection to their use as a 

demonstrative, but, I mean, again with respect to the charts, 

no foundation has been laid for who made them.  I mean, he 

certainly talked about the information, but he didn't make the 

charts.  He had not seen them before so -- 

THE COURT:  Well, he sure confirmed the numbers.  He 

sounded like he was testifying that those numbers were what he 

remembered them to be.  That's my recollection of his 

testimony. 

MS. CALLAIS:  I think what he testified was that the 

numbers, you know -- the trend was what he remembered it to be 

but that the specific numbers, he didn't recognize.  But he did 

say that is what the chart said.  But he didn't lay any 

foundation as to having created that chart or independently 

pulled those numbers. 

THE COURT:  Okay.  Lay a little more foundation. 

MS. HARTMAN-TELLEZ:  Well, I think, Your Honor, under 

Rule 1006, these are summaries of public records. 

THE COURT:  Okay.  Are you disputing the underlying -- 

the documents from which these came from?  
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MS. CALLAIS:  Quite frankly, Your Honor, I'm not sure 

which underlying documents they came from.  I'm happy to look 

at those and verify the numbers. 

THE COURT:  Have you guys not shown them -- 

MS. HARTMAN-TELLEZ:  We did.  We produced copies of 

these documents during the -- 

THE COURT:  No, I mean the underlying -- you've 

summarized these.  

Did you show them where these summaries came from?  

MS. HARTMAN-TELLEZ:  We did.  We produced the charts 

with the underlying documents to the plaintiffs before the 

final pretrial statement was filed. 

MS. CALLAIS:  I mean, Your Honor, we're happy to -- I 

mean, we are happy if they can show us where the underlying 

documents are to confirm them, that's not an issue, but I 

just -- I haven't -- 

THE COURT:  Okay.  Why don't you do it in the next 

recess.  And then once you've confirmed that -- 

MR. JOHNSON:  Your Honor, if I just may real quick?  I 

know I'm breaking one of our rules, but I think just for 

expeditious -- expeditious time, these were the numbers relied 

upon by their experts.  So the chart's created directly from 

the numbers created. 

MS. CALLAIS:  We're happy to check and confirm.  I 

just don't have them in front of me, so -- 
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THE COURT:  Your experts testified about these charts?  

MS. CALLAIS:  They didn't testify about the charts.  

They didn't create the charts, so -- 

THE COURT:  But they relied on them?  

MS. CALLAIS:  They didn't rely on the charts, no.  The 

charts -- my understanding was that the charts were 

demonstrative exhibits created by the defendants, so -- 

THE COURT:  Okay.  I'll rule on it after you guys 

consult.  Remind me, then, after the next break.  

BY MS. HARTMAN-TELLEZ:

Q. We talked about the duplication process for spoiled or 

damaged ballots.  

That process -- does that process occur throughout the 

early ballot period? 

A. Yes, it does. 

Q. And can you tell me why the logic and accuracy testing is 

important? 

A. As jurisdictions purchase -- here within the state of 

Arizona, purchase their tabulation hardware and software, it 

goes through a series of certifications before it is even 

allowed to be purchased by the Arizona Secretary of State.

Not getting too much in the weeds here, but a vendor 

who wants to sell election tabulation equipment must go to a 

federally certified laboratory.  That information that the 

laboratory goes through, the criteria is established by the 
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federal elections commission.  

After successful testing from the independent lab, it 

then goes to the EAC, the Election Assistance Commission.  They 

review the testing, and then they, if it passes muster, gives 

it a federal certification number.  Then and only then is it 

able to come to the State of Arizona to seek statewide 

certification.  That's done by the Arizona Secretary of State.  

Once that is done, a jurisdiction such as a county can 

go out and purchase that piece of equipment or any other piece 

of equipment that's certified.  

The logic and accuracy test then takes that certified 

piece of equipment, both at the federal level and the state 

level, and begins to define the parameters for those individual 

elections at the county level. 

So we've done the testing on the overall system, the 

logic and accuracy test, the parameters for specific elections.  

And that's what the logic and accuracy test is all about. 

Q. And does that help to ensure the security of an election? 

A. I would say the security, and I would also add to that, 

certainly the accuracy and also the transparency.  Logic and 

accuracy tests are public functions.  Individuals from 

political parties, candidates, are all invited to come to the 

logic and accuracy tests and watch the proceedings. 

Q. Thank you, Mr. Nelson.  

MS. HARTMAN-TELLEZ:  Your Honor, I have no further 
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questions for Mr. Nelson.  

But I do -- I'd like to revisit Exhibit 572.  I 

believe it is subject to the public records exception, which 

does not require a custodian to testify about it.  

372?  372, I'm sorry.  

THE COURT:  If I recall, weren't you offering that not 

for the truth of the matter asserted but just to show what 

knowledge he had about a claim?  

MS. HARTMAN-TELLEZ:  If it's subject to a hearsay 

exception, we'll offer it for the truth of the matter asserted 

as well, Your Honor. 

THE COURT:  Okay.  I'm going to let it in not for the 

truth of the matter asserted but just so -- because the only 

relevance we agreed on or that I ruled on was that his 

knowledge of the claim, not whether or not it was true or not, 

just that he knew that some sort of claim out there that there 

was voter fraud, and that's what it's allowed for.  

So I'm going to allow it in on the limited grounds 

that it's being not offered for the truth of the matter 

asserted but only for the purpose of showing what knowledge he 

had of a claim of voter fraud. 

MS. HARTMAN-TELLEZ:  Thank you, Your Honor. 

(Exhibit No. 372 admitted into evidence.) 

THE COURT:  All right.  Cross-examination.

While she's coming up, I have a question for you:  Do 
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you have any understanding of how HB 2023 is to be enforced?  

THE WITNESS:  Remind me what HB 2023 is, please. 

THE COURT:  That's the law that prohibits someone 

who's not a family member or house member from taking someone 

else's ballot in.  

THE WITNESS:  There is no enforcement involved in that 

at all.  So if an individual were to bring an early ballot into 

a polling place, what the law allows is for members of -- 

pardon me -- persons who are related to the voter can be in 

possession of that ballot.  Election workers can be in 

possession of that ballot.  U.S. Postal Service can be in 

possession of that ballot. 

What it keeps from happening, if I'm recalling 

correctly, are campaign or candidates having someone else's 

ballot to bring in to a polling place or a recorder's office.  

When a person comes into a polling place, and this is 

where I see it most often, is they have their ballot in a 

condition that is the same as if they were to drop it in the 

U.S. Mail.  So it is in a -- in Pima County, an exterior 

envelope that has nothing on the outside but it says get this 

to the Pima County Recorder.  

So if they bring that in, I have no idea whose ballot 

it is.  I'm certainly not going to reject it.  I'm going to 

take that ballot and send it on down the line to the recorder's 

office for verification. 
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THE COURT:  Can you think of any scenario where you 

try to enforce it?  

THE WITNESS:  I think if somebody were to tell me that 

"I have a ballot that I should not have," to put it in very 

stark terms, then yes, I would probably say I can't accept that 

ballot. 

THE COURT:  Okay.  All right.  But other than not 

accepting the ballot, would you do anything else to enforce it?  

THE WITNESS:  No. 

THE COURT:  All right.  Thank you. 

CROSS-EXAMINATION 

BY MS. CALLAIS: 

Q. Mr. Nelson, I'm Amanda Callais.  We met at your deposition 

in this case.  

A. I recall. 

Q. Nice to see you again.  

A. Thank you. 

Q. So I just wanted talk to you about a few different topics 

really briefly. 

We're going to start off with the process for -- the 

verification process for provisional ballots.  I think you 

talked a little bit about the verification process for early 

ballots and provisional ballots with counsel.  

So just to make sure I have that clear, on Election 

Night, the provisional ballots and the early ballots are 
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collected from a polling location from one of your teams; is 

that right? 

A. Correct. 

Q. And then they're handed off to the county recorder's office 

for verification; is that correct?

A. I'm going to elaborate on that a little bit.  

So the provisional ballot -- separate from the early 

ballot that's turned in to the polls, the provisional ballot is 

placed inside an envelope, and on the exterior of that envelope 

are several sheets of NCR carbonless paper.  So the paper -- 

that record that's associated with that envelope is removed, 

given to the recorder, but the envelope still containing the 

ballot remains in my possession with the very same information 

that I had -- that identifies who cast that provisional ballot.  

The paperwork then goes to the recorder's office.  

They send all paperwork back to me.  Those pieces of paper that 

come back and say this ballot is verified for count, we go to 

that envelope, attach that verification, and that envelope is 

opened and that ballot is processed.  

If that paperwork comes back from the recorder's 

office and says not verified, that is also married to its 

respective envelope, and that ballot envelope is never opened.  

Q. Okay.  And the actual -- but the actual verification 

process, that's going to take place on any provisional ballot; 

right?  You may maintain the ballot, but the verification of 
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the information is going to take place regardless; right? 

A. At the recorder's office, yes. 

Q. Right.  And the recorder is responsible for that? 

A. Yes. 

Q. And you're not a part of that verification process? 

A. Correct. 

Q. So you don't have any detailed knowledge about how the 

verification process works? 

A. No. 

Q. And that verification process, that would take place 

regardless of whether a ballot was going to be counted -- 

out-of-precinct votes were going to be counted or not counted 

in any event? 

A. I can't speak for the process in the recorder's office, but 

that's my understanding.  It's going to be processed 

regardless. 

Q. And in the actions that you take with respect to that 

ballot, those are dictated by the notes that the recorder's 

office puts on the sheet that you connect to the ballot; right? 

A. Correct. 

Q. And you made some statements when you were -- when you were 

talking just generally about your job that you -- part of your 

job is to control the budget or to put together your budget for 

your office; is that right? 

A. That's correct. 
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Q. And Pima County Election Department's budget for the 

2016-2017 year was about $3 million; is that correct?  

A. That sounds about right. 

Q. And you've never had an instance where the budget that 

you've proposed, that your request has been denied, have you? 

A. Never. 

Q. I think you also talked earlier about some different 

changes in polling locations that have occurred in Pima County, 

and in your deposition, I think we referred to this as the Wild 

West of Pima County's polling system. 

So you would agree, right, that a system of having 

different polling locations in different elections for a 

municipality, for a countywide election, or in different 

election -- different elections in different years, that that 

can be confusing for voters; right? 

A. Yes. 

Q. And, in fact, during the time that Pima County had -- when 

Tucson had its own municipal elections and the county had its 

own municipal elections, voters would go to -- would often go 

to the last place that they had voted at, and that would be the 

wrong place in many cases; right? 

A. I'm not certain how many, but yes, it did occur. 

Q. So Pima County had approximately 400 polling locations in 

2008? 

A. That sounds a little high.  I'd maybe put it between 350 to 
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400. 

Q. Okay.  And then it decreased to about 288 in 2012? 

A. Correct. 

Q. And then there was also a change in the number of polling 

locations between 2012 and 2014 as well; right? 

A. Correct. 

Q. And then in 2016, Pima County had about 233 polling 

locations?  

A. Yes. 

Q. I think you may have testified earlier, and I will endeavor 

to get the number correctly, that there are about 248 

precincts? 

A. Currently, there are 248 precincts, yes. 

Q. Okay.  Good.  My memory works.  

And so you had fewer polling locations than precincts; 

right? 

A. Correct. 

Q. And that's because some of those are consolidated, so you 

would have had two precincts in one polling location? 

A. Yes. 

Q. I believe there was also a May 2016 special election.  And 

did that special election use different polling locations than 

the 2016 general election?  Is that correct?  

A. That's correct.  Not for all voters, but certainly for 

some. 
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Q. And the county -- the county doesn't provide transportation 

to polling locations; right? 

A. That's correct. 

Q. And if the county received a request from a voter for 

transportation, you wouldn't provide that; right? 

A. That's correct. 

Q. And, in fact, you would actually -- you might actually 

direct that individual to a political party to see if they can 

get transportation there? 

A. That's a possibility, or perhaps League of Women Voters or 

some other civic type of organization. 

Q. If a voter presents to vote at the wrong precinct and they 

don't have transportation to arrive at the correct polling 

location, you're not aware of any system in place within Pima 

County to assist a voter getting from the wrong polling 

location to the right polling location? 

A. I'm not aware of it. 

Q. And poll workers, they aren't provided with any training to 

address that specific situation that we just discussed with 

respect to transportation; right? 

A. Transportation to a different polling place?  

Q. Uh-huh.  

A. No, they're not. 

Q. I think you said that when a voter presents at the wrong 

voting location, they are sent to a special situations table; 
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is that -- 

A. I would rephrase it to say if a person shows up at a 

polling place and their name is not on the roster, then they're 

directed to the special situation table.  It doesn't 

necessarily mean it's the wrong precinct. 

Q. But that is one of the reasons --

A. Yes. 

Q. -- that they may not be on the roster?  

And so volunteers at the special situation table, 

they're instructed to call the recorder's office to find out 

the appropriate reason that the person is at the table? 

A. Correct. 

Q. And if the voter is at the wrong location, they call the 

recorder's office to find out the correct location that the 

voter should go to; is that right? 

A. Yes.  Correct. 

Q. And that's what they're instructed to do? 

A. Yes.  The poster, their classroom training, as well as 

their reference manual. 

Q. But you haven't talked to any voters after an election to 

learn about their experience at the polls and their interaction 

with the poll workers to verify that that's done, have you? 

A. No. 

Q. And you haven't checked with any voters post-election to 

see if the reasons that they're voting provisionally, the 
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various reasons that they may vote, one of them being out of 

precinct, were explained to them at the special circumstances 

table, have you? 

A. I have not. 

Q. And you're aware that in 2016, for example, over a thousand 

voters voted out of precinct in Pima County? 

A. I'm not certain of the number, but that sounds approximate. 

Q. And it was your testimony that those voters chose to vote 

out of precinct, all 1,000 of them? 

A. Presumably. 

Q. And I think at your deposition, we discussed a Pima County 

voter named Victor Vasquez.  

Do you remember a discussion of Victor? 

A. You'll have to remind me, please. 

Q. Okay.  He's a voter in Pima County, and he was informed -- 

MS. HARTMAN-TELLEZ:  Objection, Your Honor.  This goes 

beyond the scope of direct examination.  

THE COURT:  Do you have a response?  

MS. CALLAIS:  Sure.  During direct examination, 

Mr. Nelson testified as to the instructions that his poll 

workers gave to various people who complained, whether or not 

they were able to find their precinct or not.  This just goes 

to a voter who was not able to find his precinct and 

Mr. Nelson's knowledge of that.  I mean, he's testified that 

all of his -- 
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THE COURT:  Okay.  I'll let you go into it.  Go ahead. 

BY MS. CALLAIS:

Q. And actually, Mr. Nelson, it may be easy if I can just 

bring up an exhibit that you were shown at your deposition.  

MS. CALLAIS:  Exhibit 125.  

BY MS. CALLAIS:

Q. Mr. Nelson, have you been able to review the document? 

A. Halfway through.  Thank you. 

Q. Okay.  Just let me know.  

A. Okay.  

Q. So at your deposition, we discussed -- does this refresh 

your recollection as to we discussed a voter named Victor 

Vasquez who's a Pima County voter? 

A. Yes.

Q. And Mr. Vasquez was not informed that the provisional vote 

he cast in 2014 would not count? 

A. That is his statement. 

Q. But -- and then Mr. Vasquez actually received, I think, one 

of the documents you mentioned, a pamphlet with a precinct 

location, but it directed him to the wrong location? 

A. That's his statement, yes. 

Q. And you're aware that -- are you aware that we've also had 

another witness in this case, Michael Blair, who's another Pima 

County voter, who testified that he was not informed that he 

was in the wrong precinct?  
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A. I don't recall that. 

Q. And he also testified that he was not informed by the poll 

workers in Pima County that his vote would not count.  

A. Okay.  

Q. And I believe you mentioned on direct that you have the 

sign that's placed in your polling locations.  Are you aware 

that Mr. Vasquez and Mr. Blair have both testified that they 

did not see that sign -- 

MS. HARTMAN-TELLEZ:  Objection.

BY MS. CALLAIS:  

Q. -- in a polling location? 

MS. HARTMAN-TELLEZ:  I believe Mr. Nelson testified 

that he has no knowledge of Mr. Blair's experience.  

MS. CALLAIS:  I just asked -- 

THE COURT:  What's the objection?  

MS. HARTMAN-TELLEZ:  That it lacks foundation.  

THE COURT:  Sustained. 

BY MS. CALLAIS:

Q. Mr. Nelson, are you aware that Mr. Vasquez testified that 

he never saw the sign you mentioned? 

A. I don't see a mention of the sign in his statement. 

Q. So are you aware or not aware? 

A. I am not aware. 

Q. You talked a little bit about the -- that voters chose to 

vote in the wrong precinct.  You've never done any studies into 

Case 2:16-cv-01065-DLR   Document 398   Filed 10/13/17   Page 176 of 263  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2516 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BRAD NELSON - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1633

why voters may cast a ballot in an incorrect precinct, have 

you? 

A. I have not. 

Q. And you've never done a specific survey of any voters in 

Pima County post-election to understand why they voted in the 

incorrect precinct? 

A. I have not. 

Q. And you haven't look at any studies performed by anyone 

else as to why people cast ballots in the wrong precinct? 

A. No. 

Q. So you also talked a little bit about the duplication board 

and the duplication process.  Am I correct in remembering that 

you're a member of the national -- of a national elections 

association, right, the Election Center? 

A. I am. 

Q. And you primarily joined that for educational purposes; 

right? 

A. Correct. 

Q. And you're aware that there are other states that count 

ballots that have been cast out of precinct; right? 

A. Yes, because those state laws allow it to be done. 

Q. But they do count them; right? 

A. It's my understanding, yes. 

Q. And at the time -- but you've never looked at how states 

process those ballots, have you? 
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A. I would say I have a brief knowledge of what goes on within 

the State of Washington that I believe allows for people to 

vote indeed out of county, not just out of precinct. 

Q. Did you have that knowledge at the time you gave your 

deposition in this case? 

A. Again, I don't know whether I would say it's knowledge.  

I've read articles, but I have not dove any deeper into the 

situation.  

Q. But did you have that knowledge when you gave your 

deposition in this case? 

A. I believe so. 

Q. And yet you testified in your deposition that you had not 

done any research into this?  

A. Again, it depends on how you want to define research.

I've read a newspaper article.  I haven't contacted 

anyone in the state.  I haven't read the statute within the 

State of Washington.  So I would not use the word "research" 

respectively. 

Q. You're aware the State of Washington counts ballots that 

are cast out of precinct? 

A. That is my understanding. 

Q. So it's mechanically possible for them to count ballots 

that are cast out of precinct? 

A. Apparently. 

Q. Are you aware that California counts out-of-precinct 
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ballots? 

A. No. 

Q. So you have no knowledge that Los Angeles County can count 

ballots that are cast out of precinct? 

A. Nowhere in California, am I aware of. 

Q. Did you know that Los Angeles County is the largest voting 

district in the country? 

A. I do. 

Q. And that is larger than Pima County? 

A. By a bit, yeah. 

Q. And so I just want to make sure that I have the facts 

straight.  

So you testified that it takes 20 minutes for the full 

duplication process to take place? 

A. May I elaborate?  

Q. Well, I'm going to break it down.  

So is that your testimony? 

A. Yes. 

Q. So that's 10 minutes for the first two-person team that 

duplicates the ballot; correct? 

A. Correct.

Q. And that's 10 minutes for the second team that checks the 

ballot; is that correct?  

A. Correct. 

Q. Now, you gave a declaration in this case; right? 
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A. I did. 

Q. And in your declaration, you testified that it takes 15 

minutes to duplicate a ballot; is that correct?  

A. Correct. 

Q. And you said that it takes ten minutes for the first 

two-person team to duplicate a ballot; is that correct?  

A. I believe so. 

Q. And then you said it takes five minutes for someone to 

review the ballot; is that correct?  

A. Correct. 

Q. And then the Court asked you some questions today regarding 

sort of the total time that it takes to duplicate ballots.  And 

you testified that it takes three weeks to -- the total process 

of duplicating a ballot takes three weeks? 

A. Duplicating ballots, plural, as opposed to a singular 

ballot, right. 

Q. Right.  And that was thousands of ballots, three weeks; 

right? 

A. Correct. 

Q. And you said that it takes ten teams of two; correct? 

A. Depending upon the volume of ballots to be duplicated, yes. 

Q. And in your deposition, you take that -- you said that it 

takes five days to duplicate thousands of ballots? 

A. Okay.  

Q. And I'm happy -- 
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MS. CALLAIS:  Actually, we can pull up Mr. Nelson's 

deposition.

BY MS. CALLAIS:  

Q. You don't have to take my word for it.  You can take your 

own.  

MS. CALLAIS:  It's page 97.  We can call out 18. 

BY MS. CALLAIS:

Q. And so is that correct, Mr. Nelson, that you testified that 

it takes five days to duplicate a ballot? 

A. That is what I said. 

Q. And then it takes a board of -- five boards of two members? 

A. Correct. 

MS. CALLAIS:  You can take that down. 

BY MS. CALLAIS:

Q. And, Mr. Nelson, you don't know how many thousands of 

ballots you're talking about? 

A. I do not. 

Q. The volunteers that are -- or the volunteers -- the 

individuals who are duplicating the ballot, are they paid 

staff? 

A. They are. 

Q. How much are they paid hourly? 

A. Approximately $12 per hour. 

Q. You talked a little bit with counsel about ballot 

collection.  I want to direct -- you didn't receive any 
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complaints from voters regarding individuals offering to 

collect their ballots during the 2014 general election, did 

you?   

A. No. 

Q. And you didn't receive any complaints from voters regarding 

individuals who were offering to collect their ballots during 

the 2012 election, did you? 

A. No. 

Q. And then you didn't receive any complaints from voters 

regarding individuals who were offering to collect their 

ballots during any other elections in 2014? 

A. No. 

Q. And, Mr. Nelson, the judge mentioned earlier, HB 2023.  

If I say that, do you know the law that I'm referring 

to? 

A. I think I got it now. 

Q. You didn't communicate with any members of the legislature 

about HB 2023, did you? 

A. No. 

Q. You didn't talk to them about banning ballot collection, 

did you? 

A. No. 

Q. You didn't talk to anyone at the governor's office about 

banning ballot collection, did you?  

A. No. 
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Q. You didn't talk with anyone at the Secretary of State's 

Office? 

A. No. 

Q. You didn't speak with any members of the legislature about 

ballot collection in general with respect to HB 2023? 

A. That's correct. 

Q. And you didn't take any position on HB 2023's passage? 

A. No. 

Q. And since HB 2023's passage, your office has taken no steps 

to enforce the bill? 

A. Correct. 

Q. And at one point during 2016, you were actually instructed 

by Eric Spencer, the state elections director, to accept all 

ballots into your office? 

A. Correct.

Q. And you followed that instruction?

A. I did. 

Q. And, Mr. Nelson, it's your understanding that you're 

legally bound to follow the elections manual; correct? 

A. Correct.

MS. CALLAIS:  Your Honor, we -- I know that you've 

admitted the Exhibit 372 with respect to the knowledge that 

Mr. Nelson had, but Mr. Nelson has just testified that he's 

taken no part in working with the legislature, any member of 

state government, in any discussions about ballot collection 
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whatsoever with respect to HB 2023.  

So I would submit again that his knowledge is not 

relevant with respect to that.  

THE COURT:  Overruled.  

MS. CALLAIS:  Just one moment. 

BY MS. CALLAIS:

Q. So, Mr. Nelson, you were asked about Exhibit 372, which was 

a fraud investigation that took place in Pima County.  

Do you remember that? 

A. Yes. 

Q. And that case didn't result in any charges being brought, 

did it? 

A. I don't know. 

Q. If I showed you something to refresh your recollection, 

would you -- would that help? 

A. Please. 

Q. Okay.  

MS. CALLAIS:  Can we pull up Exhibit 372.  

BY MS. CALLAIS:

Q. Could you take a look at that, Mr. Nelson.  In particular, 

if you want to look at the fifth line.  

A. Where it starts with "However"?  

Q. Fourth line, where it starts with "Subsequent."  

A. Oh, okay.  I see it.  

Q. And do you see that it says there, Mr. Nelson:  Subsequent 
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investigation has failed to uncover sufficient evidence to 

support bringing any enforcement action? 

A. I see it. 

Q. And does that refresh your recollection as to whether or 

not any enforcement action was taken with respect to these 

allegations of fraud? 

A. It does. 

Q. And what is your recollection? 

A. That no further action was taken. 

Q. Thank you.  

And then I know, Mr. Nelson, you said that you can't 

quite remember how many thousands of ballots are -- have to be 

duplicated currently, but do you have a ballpark?  Do you have 

a range? 

A. I would say it enters into the tens of thousands.  Maybe 

just barely, but to give you some ballpark.  This is for a 

large presidential-style election with multiple races on the 

ballot. 

Q. Do you know how many hours per person? 

A. For a general election?  

Q. Uh-huh.  

A. There is -- 

Q. Per day?  Either/or.  Whichever.  

A. Again, it depends somewhat on the volume and the priority 

at that particular point in time. 
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THE COURT:  If it's 10,000 and 20 per ballot, that's 

200,000 minutes; right?  

THE WITNESS:  Yes, sir. 

THE COURT:  Divide that by 60, and you got over 3,000 

hours.  Are you spending 3,000 man-hours -- 

THE WITNESS:  No, I am not.  No, I am not.  

I wish I had the numbers in front of me so I could 

make a much better guess.  That's why I don't bet on football 

games. 

MS. CALLAIS:  You and me both, Mr. Nelson.  

No further questions, Your Honor.  

THE COURT:  Redirect.

REDIRECT EXAMINATION

BY MS. HARTMAN-TELLEZ:

Q. I just have a couple more questions for you, Mr. Nelson.  

On cross-examination, you were asked about the 

enforcement of HB 2023.  Who in the county is responsible for 

enforcing criminal laws related to elections? 

A. The county attorney. 

Q. So when you testified that there's no enforcement of 2023, 

did you mean that you didn't have an enforcement role? 

A. That's correct. 

Q. Are you in a better position than elections officials from 

outside the state of Arizona to know what resources and time 

would be required to count out-of-precinct ballots? 

Case 2:16-cv-01065-DLR   Document 398   Filed 10/13/17   Page 186 of 263  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2526 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BRAD NELSON - REDIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1643

A. Yes. 

Q. Ms. Callais asked you a question about instruction from 

Eric Spencer before the 2016 general election.  Is that the 

election -- are instructions from the state election director 

the Election Procedures Manual? 

A. I would say no. 

MS. HARTMAN-TELLEZ:  I have no further questions.  

THE COURT:  Mr. Nelson, thank you very much for 

coming.  You can step down.  

THE WITNESS:  Thank you.  Hope you feel better.  

(Witness excused.) 

THE COURT:  Let's take our recess.  Come back at 20 

minutes till 3:00. 

(Recess taken, 2:22 p.m. to 2:40 p.m.) 

THE COURT:  So we'll go till about 4:15 today.  

MS. HARTMAN-TELLEZ:  Thank you, Your Honor. 

THE COURT:  4:15?  Okay. 

MS. HARTMAN-TELLEZ:  We'd like to call Amy Chan. 

THE COURT:  All right.  

Ms. Chan, would you come up, please, and be sworn. 

AMY CHAN,

called as a witness herein by the Defendants, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed.
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DIRECT EXAMINATION 

BY MS. HARTMAN-TELLEZ:  

Q. Good afternoon, Ms. Chan.  

You are an attorney?

A. I am. 

Q. And most of your legal career has been working in various 

positions in government? 

A. It has. 

Q. I'd like to ask you just about two of those jobs.  

First, you served for a period of time as the state 

election director? 

A. I did. 

Q. When was that? 

A. That was from March 2009 through October 2013. 

Q. And who was the Secretary of State at that time? 

A. Ken Bennett. 

Q. What were your duties as elections director? 

A. I was responsible for administering a small division that 

ran not only elections, so we liaised with the counties, we 

were responsible for the state procedures manual, but also we 

were in charge of campaign finance for statewide and 

legislative offices and lobbying regulation. 

Q. And you're presently a commissioner on the Arizona Citizens 

Clean Elections Commission? 

A. Yes. 
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Q. Is that a body that was created almost two decades ago 

pursuant to a voter initiative? 

A. Correct.  In 1998, I believe. 

Q. What's the purpose of the Clean Elections Commission? 

A. The Clean Elections Commission was intended by voters to 

ensure the integrity of our state elections and legislative 

elections.  And it basically has five commissioners.  There's a 

mandate about, you know, how many Rs, how many Ds, Is can sit 

on the commission at once.  And one of the -- it has kind of 

three main purviews, if you want me to explain that. 

Q. Sure.  If you could explain those three.  

A. Sure.  The first one I'll mention is public financing for 

those who wish to run for office without accepting traditional 

money.  So the name "Clean Elections," that's what that arises 

from.  It's for people who don't wish to take special interest 

money.  They demonstrate that they have some grassroots support 

by getting $5 qualifying contributions from a certain number of 

people, and then the Clean Elections Commission qualifies them 

and gives them money to run their campaign without taking any 

money from folks associated with special interests. 

The other two components of clean elections are some 

limited campaign finance and also voter outreach.  So those 

three prongs are all equally important. 

Q. Who appointed you to the Clean Elections Commission? 

A. Senator Katie Hobbs appointed me, Senate minority leader, I 
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believe. 

Q. She's a Democrat? 

A. Yes, she is. 

Q. And what is your political party of registration? 

A. I am registered as a Republican. 

Q. Okay.  And just a moment ago, you said something about Rs 

and Ds and Is.  

Just for the clarity of the record, you meant 

Democrats, Republicans --

A. Yes --

Q. -- and Independents? 

A. -- I apologize.  In my election life, that was kind of the 

shorthand for Republicans, Democrats, Independents. 

Q. Does the Clean Elections Commission conduct voter 

education? 

A. Yes, we do. 

Q. And what does the Clean Elections Commission do to educate 

voters? 

A. Well, we do a few different things.  We have statutorily 

mandated candidate pamphlets that go out prior to each state 

primary and general election.  

And -- but in addition to that, we actually -- our 

staff has been, I think even more and more in recent years, 

doing some community outreach with students, you know, 

communities of interest, that sort of thing, all over the state 
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to try to educate as much as possible about what resources we 

have available to ensure that people have information needed to 

make sure they can get to the polls and vote or get their 

ballot delivered to them and vote in the elections. 

Q. You had mentioned communities of interest.  Can you 

describe what you meant by that.  

A. I think a lot of our -- I know recently at our meetings, 

staff has presented how they've been doing outreach on 

reservations.  They go to -- I believe the Maricopa County 

Recorder has monthly meetings where they invite all different 

people from all over the community of different walks of life 

who represent different organizations to kind of talk about 

elections, educate, do some outreach to those communities as 

well.  

So all of that has been part of our outreach efforts. 

Q. Is that the Maricopa County Community Network? 

A. Yes. 

Q. And does that outreach include outreach to the Hispanic 

community? 

A. Yes. 

Q. Who's the current chairman of the Clean Elections 

Commission? 

A. Steve Titla. 

Q. Is he an enrolled member of the San Carlos Apache tribe? 

A. Yes, he is.  As a matter of fact, at our most recent 
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meeting, I believe it was our most recent meeting, he showed us 

his enrollment card, which was fascinating, because we were 

talking about voter ID requirements and whether his card would 

qualify for voter ID at the polls, which unfortunately it would 

not have on its own. 

Q. Does the Clean Elections Commission have a website? 

A. Yes, we do. 

Q. Is it available in English and Spanish? 

A. I believe it is, although I've never used the Spanish 

website. 

Q. Do you speak Spanish? 

A. I do. 

Q. On the Clean Elections website, does it provide a tool for 

voters to determine where their polling place is? 

A. Yes, it does.  We've actually got, I think, a variety of 

tools.  That's one tool.  We also have a new -- it's called a 

chatbot, where voters who use Facebook Messenger, so pretty 

much on their smart phones, can engage with clean elections and 

automatically, you know, provide their information and 

automatically get the information about their next election 

date for their jurisdiction.  

And the Clean Elections staff has worked very hard 

with the multiple jurisdictions within Arizona, the localities, 

to be able to provide that information automatically via the 

chatbot. 
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Q. I'd like to turn now to your time as state elections 

director. 

Sometime approximately in 2010, did the Secretary of 

State's Office receive reports concerning tampering with and 

destruction of voted early ballots by ballot collectors within 

Yuma County? 

A. Yes, we did. 

Q. What's your recollection of those reports? 

MR. KAUL:  Your Honor, I object to the extent she's 

providing substance here.  It's hearsay. 

THE COURT:  I can't understand.  What's your 

objection?  

MR. KAUL:  Hearsay.  

THE COURT:  What's it being offered for?  

MS. HARTMAN-TELLEZ:  I'm sorry, Your Honor?  

THE COURT:  Why is this being offered?  

MS. HARTMAN-TELLEZ:  Right now just to determine what 

her recollection is and what her knowledge was of reports of 

tampering with early ballots. 

THE COURT:  Okay.  So it's to show what the state 

elections director was informed of about an alleged claim of 

tampering?  

MS. HARTMAN-TELLEZ:  Yes, Your Honor.  

THE COURT:  Okay.  I'll allow it in not for the truth 

of the matter asserted but to show what information she was 
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provided regarding such a matter. 

BY MS. HARTMAN-TELLEZ:

Q. So can you please tell me what your recollection is of 

those reports.  

A. Yes.  I believe that Secretary Bennett actually heard an 

allegation and may have received a letter through a Yuma city 

councilman or former councilman about -- that a woman had 

written after she had a falling-out with a former friend of 

hers.  

And the allegation was something along the lines of 

she and the woman, when they would work together on political 

campaigns, would gather voted early ballots.  Somehow -- I 

don't know if they steamed them open.  Somehow opened the voted 

early ballots, and if they were not voted the way they were 

supposed to be for these folks, those women's political 

organization, they would either be thrown out or spoiled and 

then turned in so that it would tamper with that vote.  

If that makes -- I hope I explained that so that 

everybody can understand what the allegation was made. 

Q. Did the reports that you heard relate to a statewide 

election? 

A. No.  I believe it was just city elections, a city election. 

Q. Were you concerned about what you had heard? 

MR. KAUL:  Your Honor, just, I guess, to make the 

record clearer, my objection applies to this entire line.  I 
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assume that's clear, but I want to put that on the record. 

THE COURT:  Okay.  

THE WITNESS:  I'm sorry.  And your question was?  

BY MS. HARTMAN-TELLEZ:

Q. Were you concerned about the report you heard about 

Yuma County? 

A. Yes.  I mean, we were concerned.  Anytime, you know, any 

constituent came to us with concerns about elections, we always 

took them very seriously. 

Q. Did you take any action after hearing those reports? 

A. We did in the sense that we attempted to find out a little 

bit more information about it. 

Q. Did you go down to Yuma County at any point? 

A. We did.  The Deputy Secretary of State, Jim Drake, and I 

drove down for a city election just so that we could kind of 

see what was going on with the elections.  That was on 

Election Day, so that would have been more at the polling 

place.  

But, yes, we went down in person just to do a little 

bit of outreach that way and see for ourselves what was 

happening. 

Q. Do you recall what city it was? 

A. It was San Luis, Arizona. 

Q. And when you went to San Luis, did you talk to voters? 

A. We did.  We talked to voters -- I believe we were kind of 
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at -- we were at the polling place and had the opportunity to 

meet some of the voters who were coming in and out of the 

polls. 

Q. Were some of the voters that you talked to Spanish 

speakers? 

A. Yes, they were.  And I did get the chance to use some of my 

Spanish that day, which I hadn't used in quite a while so... 

Q. After observing that election, did your office send a 

letter to the Yuma County Attorney? 

A. I believe we did --

Q. What -- 

A. -- to encourage him to look into the matter.  Because we 

felt that if -- we didn't know how accurate the allegations 

were, but we felt that it wasn't -- that we couldn't do the 

matter justice and that it would be better served by a local, 

you know, investigating authority.  

MS. HARTMAN-TELLEZ:  If we could pull up Exhibit 400, 

please.  

BY MS. HARTMAN-TELLEZ:

Q. Ms. Chan, do you recognize this letter as a letter that 

your office sent to the Yuma County attorney after that 

meeting?  

A. Yes. 

MS. HARTMAN-TELLEZ:  And if we could flip to the 

second page for a moment.  
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BY MS. HARTMAN-TELLEZ:

Q. It's signed by the Secretary of State, Ken Bennett; is that 

correct?  

A. Yes, it is. 

Q. Were you involved in the drafting of this letter? 

A. I probably was, but it's been a very long time, so I don't 

remember, you know, how much of it.  But, yes, I worked on this 

issue with Jim Drake very closely. 

Q. And I'll give you a moment -- 

MS. HARTMAN-TELLEZ:  If we could flip back to the 

first page.  

BY MS. HARTMAN-TELLEZ:

Q. I'll give you a moment to review this.  Just let me know 

when you need us to flip to the second page.  

A. Okay. 

MS. HARTMAN-TELLEZ:  Page 2.  

BY MS. HARTMAN-TELLEZ:

Q. Okay.  Now that you've had a chance to review this letter, 

does it set forth the activities of the Secretary of State's 

Office and factual findings from your investigations into the 

allegations of mishandling of early ballots in Yuma County? 

A. It does, yes. 

MS. HARTMAN-TELLEZ:  Your Honor, I'd move to admit 

Exhibit 400. 

MR. KAUL:  Your Honor, I object.  There are -- first 
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of all, the letter itself is hearsay, but there's also hearsay 

within the letter.  It refers to conversations with 

individuals.  And I don't think this is any sort of regularly 

conducted -- 

THE COURT:  Hang on.  

This looks like you're offering it for the truth of 

the matter asserted. 

MS. HARTMAN-TELLEZ:  Yes, Your Honor. 

THE COURT:  It's hearsay.  Is there an exception?  

MS. HARTMAN-TELLEZ:  It's subject to the public 

records exception, 803(8).  

THE COURT:  This is a public record, and it's 

available to the public?  

MS. HARTMAN-TELLEZ:  Yes, Your Honor.  A document of 

the Secretary of State's Office.  

THE COURT:  Did you say 803(e)?  

MS. HARTMAN-TELLEZ:  803(8).  

THE COURT:  Okay.  Why isn't this a public records 

exception?  

MS. HARTMAN-TELLEZ:  It is -- 

THE COURT:  No, I'm asking the plaintiffs.  

MS. HARTMAN-TELLEZ:  Sorry. 

THE COURT:  Why wouldn't this fit into the public 

records exception?  

MR. KAUL:  Your Honor, first of all, I actually don't 
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know that it's -- I mean, I know it's from the Secretary of 

State, but that's different from being a public document.  

And, second, there's hearsay within the letter, so 

even if the letter itself were admissible, the reference to 

information obtained from individuals is a second layer of 

hearsay that's objectionable.  

THE COURT:  I think he's right about the hearsay 

within hearsay.  If there are -- I haven't read this, but if 

it's quoting statements from some third person, that would be 

hearsay within hearsay, wouldn't it?  

MS. HARTMAN-TELLEZ:  Your Honor, under 803(8), it sets 

out the factual findings from a legally authorized 

investigation of the Secretary of State's Office. 

THE COURT:  He's not complaining about the factual 

findings, he's complaining about the quoted language -- I'm 

assuming someone's quoted in there. 

MS. HARTMAN-TELLEZ:  I don't see any quoted language.  

I'm sorry. 

THE COURT:  I haven't read the document.  Let me take 

a look at it.  

What exhibit number is it?  

MR. KAUL:  Your Honor, I have just two points.  

First of all, we actually -- these aren't findings.  

This isn't like an investigative report.  

In fact, she testified that -- 
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THE COURT:  Let me read it.  

You concerned about the second paragraph?  Is that the 

plaintiffs' objection?  

MR. KAUL:  That's the double hearsay, Your Honor, yes.  

THE COURT:  It does look like that's hearsay.  It 

looks like there's -- it says:  During the course of the day, 

Jim and Amy were given information that individuals associated 

with the campaigns asked for, and at times even demanded -- 

It sounds like, and maybe you can clear this up, but 

what I'm hearing -- what I'm reading this is that someone told 

Jim and Amy that they heard that someone had been asked for 

information.

MS. HARTMAN-TELLEZ:  Your Honor, I think these qualify 

as factual findings of an investigation. 

THE COURT:  I don't think so.  I think that's hearsay 

within hearsay.  That's not a factual finding.  

Is this a factual finding?  

MS. HARTMAN-TELLEZ:  It's a report -- 

THE COURT:  It says -- 

MS. HARTMAN-TELLEZ:  This is a reasonable cause 

determination by the Secretary of State -- 

THE COURT:  What he's concerned, he's saying they were 

given information.  That's not a factual finding.  

MS. HARTMAN-TELLEZ:  It's -- 

THE COURT:  That's the information they were given, 
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and that information looks like it was hearsay. 

MS. HARTMAN-TELLEZ:  This is setting forth the facts 

that they gathered during their investigation.  

THE COURT:  Well, that's not a factual finding.  Those 

are the facts -- if there was a portion of it that says:  And 

we found this to be what -- whatever they found, that may be a 

different story.  

But I don't -- I haven't read the whole thing.  Is 

there a factual finding in here somewhere?

MS. HARTMAN-TELLEZ:  Well, I believe the whole thing.  

If you look to the final paragraph --

THE COURT:  Okay. 

MS. HARTMAN-TELLEZ:  -- on the second page, there is a 

reasonable cause determination by Secretary of State Bennett.  

THE COURT:  He's basing that on extraordinary 

rejection rates, though, not on the anecdotal stories.  

So the anecdotal stories, I assume, is what he's 

referring to in paragraph 2, and he's saying, "I'm not even 

relying on that."  

So I think that's hearsay within hearsay and it's not 

anything he relied on in making his recommendation.  So I'll 

allow it in except for that paragraph. 

MS. HARTMAN-TELLEZ:  Thank you, Your Honor. 

(Exhibit No. 400 admitted into evidence.) 

THE COURT:  And if I -- if I'm misreading that, you 
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can clear that up with this witness. 

MS. HARTMAN-TELLEZ:  Okay.  

BY MS. HARTMAN-TELLEZ:

Q. This letter, in the -- let's see here -- third and fourth 

paragraph -- 

MS. HARTMAN-TELLEZ:  Call those out.  

BY MS. HARTMAN-TELLEZ:

Q. This letter mentions a high number of rejected early 

ballots in Yuma County due to mismatched signatures.  

Why did that cause your office concern? 

A. It caused our office concern because it was very unusual.  

When we -- with regard to the number, the county recorder 

actually mentioned the number being what she thought was high.

And we actually spoke to some other county recorders, 

including, of course, in Maricopa and the Town of El Mirage and 

found that -- you know, something that would be a much more 

comparable rate.  And the example given here was a rejection 

rate of 1.14 percent versus the almost 10 percent rejection 

rate for San Luis.  

The issue there is that, to us, it sounded like 

somebody was signing who was not the voter.  Somebody was 

signing those early ballots who was not the voter, and that's 

why we believed there was something to look into -- worth 

looking into. 

Q. Based on the information that you gathered from your 
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investigation of these events in Yuma County, do you have an 

opinion as to whether there was a perception of problems with 

ballot collection in Yuma County around that time?  

MR. KAUL:  Objection, Your Honor.  Foundation. 

THE COURT:  Sustained.  

BY MS. HARTMAN-TELLEZ:

Q. Did you draw any conclusions after your investigation into 

these allegations of fraud in Yuma County? 

A. After receiving the letter and visiting the city on 

Election Day, we -- our office felt and I felt that there were 

issues that needed to be looked into based on what we saw and 

heard. 

Q. Do you recall if the Yuma County Attorney responded to 

Secretary Bennett's letter? 

A. I believe he did. 

Q. Do you know if any other law enforcement agencies 

investigated the allegations set forth in Secretary Bennett's 

letter? 

A. I believe the FBI actually looked into it and may have 

tried to conduct some interviews.  My understanding at the time 

was that they were unable to get witnesses to cooperate. 

Q. Following these allegations of mishandling of early ballots 

in Yuma County, did Senator Don Shooter speak to you about 

legislation that he planned to propose to address the problem 

that he perceived with early ballots? 
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A. Yes. 

Q. Do you recall that Senator Shooter wanted to ban mail-in 

voting altogether? 

A. Yes. 

Q. Did you make an effort to persuade him not to do that? 

A. Yes. 

Q. Why did you do that? 

A. Because as election administrators, early balloting is 

extremely important in order to have a smooth flow of election 

administration.  So the percent of people that use early 

ballots is extremely high, which means that on Election Day the 

lines aren't as long at the ballot centers.  It enables the 

recorders to get their work done over one month versus just one 

day of voting.  

And we felt very strongly at the Secretary's Office, 

and I know the counties agreed with us, that that would be 

extremely problematic for voting in Arizona to completely ban 

early voting. 

Q. Do you recall that a bill Senator Shooter sponsored 

regarding ballot collection passed the legislature in 2011? 

A. Yes.

Q. I'll be referring to it as SB 1412.  

A. Yes. 

Q. Does that fit with your recollection? 

A. Yes, it does.  
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Q. Because SB 1412 was related to election procedures, was it 

submitted to the Department of Justice for preclearance under 

Section 5 of the Voting Rights Act? 

A. Yes. 

Q. Did you do that preclearance submission? 

A. No.  The attorneys at the Attorney General's Office always 

did those submissions for the State. 

Q. Do you recall speaking to someone from the Department of 

Justice about SB 1412? 

A. I do. 

MS. HARTMAN-TELLEZ:  Stacy, could you call up 

Exhibit 82, please.  And page 12.  

BY MS. HARTMAN-TELLEZ:

Q. This is a memorandum purporting to summarize a telephone 

conversation that you had with John Powers, an analyst for the 

Justice Department.  

Have you seen this before? 

A. I have. 

Q. And that is on the -- I guess it's probably the fourth line 

of text, it says, "Other Party:  Amy Bjelland, Esquire."

A. Yes. 

Q. Is that you? 

A. Yes.  That was my maiden name, Bjelland. 

Q. All right.  If we could actually go to the first -- 

A. That's still my telephone number.  
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Q. Which I learned.  

In the first paragraph of this memorandum, it states 

that you worked with Senator Shooter drafting SB 1412.  

Is that accurate? 

A. Yes. 

Q. Did you actually draft the language? 

MR. KAUL:  Your Honor, I'm going to -- well, I 

apologize.  Withdraw.  

THE WITNESS:  And your question was?  I'm sorry.  

BY MS. HARTMAN-TELLEZ:

Q. Did you actually draft the language of SB 1412? 

A. No.  Legislative Council would have done that.  If we had 

minor tweaks, we would have probably worked on that.  But the 

bulk of the language would have been done at Legislative 

Council. 

MS. HARTMAN-TELLEZ:  Call out the second paragraph, 

please.  

BY MS. HARTMAN-TELLEZ:

Q. The first sentence of this paragraph states that:  SB 1412 

was targeted at voting practices in predominantly Hispanic 

areas in the southern portion of the state near the Arizona 

border.  

Do you recall telling the DOJ that? 

A. No. 

Q. Do you think this is an accurate description of what 
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SB 1412 did? 

A. No. 

Q. And looking at the last sentence in the second paragraph, 

it states that:  The purpose of SB 1412 is, quote, to prevent 

illegal immigrants, persons with green cards who are ineligible 

to vote, and other persons who are not registered voters from 

participating in the electoral process.  

Do you recall telling DOJ that? 

MR. KAUL:  Your Honor, my objection is to not 

questions about the bill but to questions about Ms. Chan's 

conversations with DOJ.  

I'm objecting on foundation grounds, because in her 

deposition she said she doesn't remember what she discussed.  

So there's just no factual basis for -- 

THE COURT:  I obviously haven't read the deposition.  

Is that what it says?  

I'm asking you, yeah. 

MS. HARTMAN-TELLEZ:  I don't believe so, Your Honor.  

I think -- 

THE COURT:  Then Mr. -- 

MS. HARTMAN-TELLEZ:  She may not have recalled 

specifics, but she was -- she testified at some length about 

this document during her deposition.  And -- 

MR. KAUL:  Your Honor, I can call up the deposition 

pages.  She said that other than recalling that she had a 
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conversation with DOJ about SB 1412, she doesn't have a 

specific recollection of her conversation.  She said she 

remembered that she had a conversation.  That was basically it. 

THE COURT:  Well, was she asked about this in her 

deposition?  

MR. KAUL:  Yes. 

THE COURT:  Further, I mean, was there discussion 

specific about this memo?  

MR. KAUL:  Yes. 

THE COURT:  And did she answer?  

MR. KAUL:  She provided answers as to her recollection 

with respect to the bill, but she said she didn't remember the 

conversation.  

MS. HARTMAN-TELLEZ:  I have a number of citations to 

the deposition transcript that we can pull up, Your Honor.

THE COURT:  If she said she doesn't remember then, she 

can't remember now unless she has a good explanation for it.  I 

haven't read the deposition so -- 

MS. HARTMAN-TELLEZ:  Can we pull up Chan deposition 

page 98?  

THE COURT:  Let me back up.  Why don't you save that 

for cross-examination.  She can answer these questions, and you 

can cross-examine her on that.  

MR. KAUL:  Okay.  Can we reserve our objection, 

Your Honor, depending on -- 
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THE COURT:  Yeah.  This isn't an affidavit in a 

summary judgment motion.  This is a live witness and you can 

cross-examine her, so we'll do it that way. 

BY MS. HARTMAN-TELLEZ:

Q. All right.  Ms. Chan, going back to this last sentence in 

the second paragraph on Exhibit 82, do you think that 

accurately describes the purpose of the bill? 

A. No, I do not. 

MS. HARTMAN-TELLEZ:  If we could call out the third 

paragraph.  

BY MS. HARTMAN-TELLEZ:

Q. The last sentence in this paragraph states that the 

Secretary of State's Office forwarded the complaint that it 

received about tampering with early ballots in San Luis to the 

FBI.  

Is that accurate? 

A. I actually don't have a specific recollection that we 

forwarded it to the FBI, but I know the FBI was involved. 

MS. HARTMAN-TELLEZ:  And the fourth paragraph, please.  

BY MS. HARTMAN-TELLEZ:

Q. The first sentence here says that the FBI and the Secretary 

of State's Office looked into the matter and found no evidence 

of wrongdoing.  

Is that accurate? 

A. Well, yes.  Except to the extent that what was contained in 
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the letter we sent to the county attorney that we had concerns 

about, what we had found as far as the numbers the county 

recorder provided to us. 

Q. Did you conclude that the allegations about tampering with 

early ballots were false? 

MR. KAUL:  Objection.  

THE COURT:  What's the objection?  

MR. KAUL:  Foundation and the basis for knowledge.  

MS. HARTMAN-TELLEZ:  Your Honor, the witness has 

testified that she conducted an investigation. 

THE COURT:  If I want you to respond, I'll ask. 

MS. HARTMAN-TELLEZ:  Sorry. 

THE COURT:  Overruled.  

Go ahead. 

THE WITNESS:  No, we never determined they were false.  

It was more a matter of, perhaps, a lack of evidence or 

cooperating witnesses.  Even if you have evidence sometimes, 

maybe you can't track down people who are willing to talk about 

it.  

BY MS. HARTMAN-TELLEZ:

Q. Do you know what the FBI investigation entailed? 

A. The only thing I remember about that was that they had 

tried to conduct interviews and were not able to get people to 

cooperate or talk to them about it. 

Q. The last sentence in this paragraph states that the 
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allegations were picked up by Tea Partiers and Republican 

candidates in the area, and the issue received a lot of press 

attention. 

Do you recall whether this incident received press 

attention in the area? 

A. I don't remember.  

MS. HARTMAN-TELLEZ:  If we could call out the 

paragraph -- the last paragraph on page 12 that carries over to 

page 13.  

BY MS. HARTMAN-TELLEZ:

Q. This paragraph contains language in quotes stating that in 

your opinion, it is part of life in San Luis of how things have 

been run for years. 

Do you think that's an accurate quote of you? 

A. Possibly.  Just because what I recall from our 

investigation into San Luis was that this had been an issue 

that had been occurring for some time. 

Q. So can you describe what you meant by "it's a part of the 

way of life"? 

A. Well, it's a small town, I think.  Everybody seems to know 

everybody else, which is why we could not get voters to 

cooperate with our desired investigation.  They were reluctant 

to be named or to name people that they felt had participated 

in this, you know, ballot tampering or even strong-arming of 

votes, like by vote observers in the polling place. 
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So it seemed to me at that time that this was not 

something -- it was something that was just part of this small 

town culture. 

Q. The next sentence includes additional quoted language that 

says:  She thinks the problem may result, quote, from the 

different way that Mexicans do their elections, end quote.  

Do you think that accurately quotes you? 

A. I have no idea.  I don't know how Mexican elections relate 

to San Luis.  But -- 

Q. Do you know how Mexicans conduct their elections in the 

country of Mexico? 

A. No. 

Q. In the third full paragraph on this page -- sorry.  

MS. HARTMAN-TELLEZ:  No, sorry, the next one.  

BY MS. HARTMAN-TELLEZ:

Q. -- there is quoted language here that Senator Shooter may 

have bit off more than he can chew.  

Do you think that accurately quotes you? 

A. I have no idea.  I don't know why I would have said that, 

but I just don't remember.  

Q. Do you recall that there was concern in the community at 

the time -- around the time of SB 1412's passage about its 

photo identification requirement?  

MR. KAUL:  Objection.  I'm not sure I even understand 

what "the community" is.  
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THE COURT:  Okay.  Rephrase the question. 

MS. HARTMAN-TELLEZ:  Sure. 

BY MS. HARTMAN-TELLEZ:

Q. Did you hear any complaints about the photo identification 

requirement in SB 1412? 

A. I actually don't really recall specifically.  I just know 

that early ballots including that requirement -- the limitation 

on early ballots being returned including the photo ID 

requirement was an issue for many people, I think.  You know, 

people testified about those issues in committee. 

Q. Okay.  What happened with the preclearance process of 

SB 1412? 

A. I believe that most of the bill was precleared, and then 

this section about returning voted early ballots was not 

precleared. 

Q. Do you know if the DOJ interposed an objection? 

A. I don't believe it got that far.  I believe DOJ had 

questions about it, and the AG's office subsequently withdrew 

that section from the request for preclearance. 

Q. And was it your -- was it your decision to withdraw from 

preclearance? 

A. No. 

MS. HARTMAN-TELLEZ:  If we could pull up Exhibit 448.  

BY MS. HARTMAN-TELLEZ:

Q. I put a document up on the screen.  
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Do you recognize this letter? 

A. I do. 

Q. The letter is undated, but I notice there is a logo in the 

upper right-hand corner celebrating the Arizona Centennial in 

2012.  Does that give you a general idea of when the letter was 

sent? 

A. Probably in that year.  And I left the office in October 

2013, so definitely had to be before then, I suppose. 

Q. And when did you change your name? 

A. We got married in 2011, so -- oh, there you go.  Thank you.  

Q. The first paragraph of this letter references -- I'm sorry, 

this is a letter from -- or from you to Brad Zinn.  Is that 

correct?  

A. Yes. 

Q. Okay.  And you drafted this letter? 

A. Yes, I did. 

Q. The first paragraph of the letter references Mr. Zinn's 

research regarding residential addresses with ten or more 

registrants.  

Do you recall what information Mr. Zinn provided? 

A. Mr. Zinn came to Secretary Bennett, or I guess he came to 

the AG's office, and Secretary Bennett gave me the binder.  He 

had a three-ring binder filled with addresses in Maricopa 

County that he believed were filled with fraudulent registered 

voters because, as it mentioned in the letter, they had ten or 
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more registered voters living at the addresses.  

And I recall his reasoning was some of the homes were 

very small, and he just believed that no -- there was no way 

ten people could legally be registered in those homes. 

Q. Did you have a perception of what Mr. Zinn's purpose was in 

providing that information? 

A. Well, Mr. Zinn believed there was a lot of voter 

registration fraud, and I believe he wanted to clean up the 

rolls.  But I don't think, you know, he understood that people 

don't always live life like he does.  So we felt that just 

saying that to him would not be enough, and so we actually 

researched all of these addresses and it did not appear 

fraudulent to us at all in our office. 

Q. In your letter to Mr. Zinn, you stated that his 

organization's approach disproportionately targets minorities 

and economically disadvantaged Arizonans.  What led you to that 

conclusion? 

A. Many -- I recall many of the names of the registered voters 

that he gave us were Hispanic surnames and so, you know, it was 

a disproportionate amount of those names that he gave us. 

Q. Did you view it as a key part of your job as the state 

election director to protect the voting rights of minority and 

economically disadvantaged voters? 

A. Yes. 

MS. HARTMAN-TELLEZ:  I have no further questions for 
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this witness. 

THE COURT:  Cross-examination. 

CROSS-EXAMINATION 

BY MR. KAUL:

Q. Good afternoon, Ms. Chan.  Good to see you again.  

A. Good to see you too. 

Q. Let me start out with just a bit about the administration 

of the office when you were election director.  

And actually, before I do that, you're on the Clean 

Elections Commission, you said, and just to be clear, you were 

appointed by a Democrat to fill a Republican position; is that 

right? 

A. That's correct, yes. 

Q. All right.  So as elections director, you had to maintain 

good relationships with county election directors and 

recorders; right? 

A. Had to and enjoyed doing, yes. 

Q. And that helped you administer election laws effectively? 

A. Yes.

Q. And during your tenure, the election procedures manual was 

issued every other year; right? 

MS. HARTMAN-TELLEZ:  Objection. 

THE WITNESS:  Correct.  

THE COURT:  Hang on a second. 

MS. HARTMAN-TELLEZ:  I believe this goes beyond the 
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direct examination.  

THE COURT:  Overruled.  I'll allow him to go into this 

on direct. 

BY MR. KAUL:

Q. It was issued every other year; correct? 

A. Correct.  Pursuant to statute. 

Q. And do you know if that was consistent with prior practice? 

A. Yes, I believe it was, because it was required by statute. 

Q. All right.  Let's talk first about preclearance with 

respect to SB 1412.  

You were concerned about whether that bill would be 

precleared; right? 

A. I did have concerns about it.  

Q. And other people in the Secretary of State's Office at the 

time shared that concern as well; right? 

A. I think we -- yeah.  We all wondered how it would go, 

especially just because of the -- I believe it was a very -- I 

don't want to say divisive bill, but there were pieces that 

result -- I mean, the committee hearings, I think, had people 

testifying in opposition more so than you would like to see 

with an election bill. 

Q. And you were concerned that DOJ, USDOJ, would view the bill 

as having an adverse impact on minority communities and their 

efforts to get out the vote; correct? 

A. Perhaps, yeah; that they might view it that way. 
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Q. That was a concern of yours, though; right? 

A. Sure. 

Q. And SB 1412 did put a new burden on how people were turning 

in their ballots or voting; right? 

A. I believe because it reduced -- if I remember correctly 

from the bill -- I'm so sorry.  I reviewed some documents but 

not the bill.  

But it reduced the number of voted early ballots 

rather than banned; correct?  

Q. It limited it to ten, and I think it was if you had more 

than ten, you had to show an ID.  

A. Right.  So, yes.  I mean, that is, you know, putting in a 

new -- if you want to call it a burden or a limitation on -- it 

was changing what people could do, so yeah. 

Q. And reducing the options for delivering ballots; right? 

A. Sure.  Because you could no longer -- I mean, in Sun City, 

for example, I know the nursing homes had a -- and senior 

care -- whatever senior communities had a big concern about 

that. 

Q. And there was testimony in the legislature about how 

SB 1412 would potentially make it harder for people to turn in 

their voted early ballots; right? 

A. Potentially, if they weren't able to get it into the mail, 

that sort of thing. 

Q. And concerns were raised specifically about people who were 
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homebound; right? 

MS. HARTMAN-TELLEZ:  Objection.  Foundation.  I don't 

believe this witness has testified that she observed the 

committee hearings at the legislature.  

THE COURT:  Overruled.  

THE WITNESS:  It may have been people that were 

homebound such as the seniors who may have needed -- it sounded 

like -- I remember it sounded like there were certain people 

who -- they just counted on somebody bringing in their voted 

early ballot rather than sticking it in the mail. 

BY MR. KAUL:  

Q. And you did observe the legislative proceedings; right? 

A. Usually, yes. 

Q. Regarding SB 1412, I mean.  

A. Yes. 

Q. At the time that was -- that bill was being considered, 

your office didn't believe that there was really a problem with 

returning voted early ballots; correct? 

A. I would say that's correct. 

Q. And you didn't have any reason to think -- 

THE COURT:  Hang on a second.  

What do you mean by "problem"?  I don't understand 

that question. 

BY MR. KAUL:

Q. You didn't believe there was any fraud associated with the 
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rush of voted early ballots; correct? 

A. Well, let me -- if I can clarify.  You know, this was after 

the complaint we had received from the woman in San Luis.  And 

so it's not that I didn't believe there was potentially fraud 

such as discussed in the letter that we sent to the county 

attorney in Yuma, but I think the matter was that we felt that 

anecdotal evidence of people bringing in, I think the 

legislators would -- Senator Shooter would often say, bringing 

in buckets of ballots, voted early ballots, or having a trunk 

full of voted early ballots.  

One, whether that was truly a problem, and, two, 

whether it actually happened.  Because when you have anecdotal 

evidence, it's kind of like playing "Operator."  You know, you 

don't know how accurate those depictions are, because maybe it 

was somebody's brother-in-law's roommate who saw something, and 

then it ends up becoming -- you know, it was somebody who 

brought in three ballots, and then it ends up somebody bringing 

a trunk load of ballots.  

So, yes, we were not sure whether this was truly an 

issue of hordes of voted early ballots being brought in by one 

person, for example. 

Q. And you didn't have any reason to think that SB 1412's 

restrictions on ballot collection would reduce fraud in any 

way; correct? 

A. Well, I don't know if I had enough information to believe 
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that.  I just -- we didn't know if there was -- if there was an 

issue. 

Q. Okay.  But at the time, you didn't have any reason to think 

it would reduce fraud; right? 

A. I don't know.  You know, I'm trying to go back in my mind, 

but --

Q. It's okay.  If I show you a portion from your deposition, 

will that refresh your recollection about our discussion?  

A. Sure.  Sure.

MR. KAUL:  Can we pull up --

THE WITNESS:  Thank you. 

MR. KAUL:  -- page 131, 15 to 22.  

BY MR. KAUL:

Q. So you said you weren't sure if it would reduce voter fraud 

or that fraud was alleged.  You weren't sure; is that right? 

A. I said:  Without data to back it up, I wasn't sure if it 

would reduce voter fraud. 

Q. Okay.  And then it said:  Meaning you had no reason to 

think that; right?  

And you agreed? 

A. Right. 

Q. All right.  Skipped ahead of several questions on my 

outline, so thank you for doing that. 

By the way, the bunches of ballots in the trunk 

examples you're describing, that wasn't illegal, was it? 
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A. No, at the time it was not. 

THE COURT:  Let me ask you this:  Did you have a 

problem with that, if someone brought in buckets of ballots?  

THE WITNESS:  I didn't, as election director, because 

it was perfectly legal. 

THE COURT:  Okay.  

BY MR. KAUL:

Q. Now, during your time at the Secretary of State's Office, 

the State of Arizona submitted at least ten bills to USDOJ for 

preclearance; right? 

A. At least. 

Q. And cities and counties throughout Arizona submitted 

something like a hundred preclearance submissions during your 

time there; right? 

A. I wouldn't doubt it because they had to submit for every 

voting change.  I mean, including polling place changes.  So, I 

mean -- 

Q. And to your recollection during your time at the Secretary 

of State's Office, SB 1412 was the only bill submitted for 

preclearance that led to questions from USDOJ; right? 

A. Yes. 

Q. And your understanding is that the State of Arizona 

withdrew the preclearance submission for SB 1412 because the 

State believed it would not be precleared; right? 

A. I believe that is why the AG's office withdrew it. 
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Q. And that, I think you said in your deposition, is because 

when USDOJ asks for additional evidence, it's a bad sign about 

what you submitted; is that right? 

A. Yes. 

Q. You didn't see any evidence of anybody steaming ballots 

open, I take it? 

A. Of course.  I never saw anybody steaming open ballots, 

nothing like that. 

Q. And you were talking before about going to San Luis.  How 

long were you there? 

A. I only went once, I believe, and we were just there for the 

day.  So we went down -- you know, the polls open at 6:00 a.m.  

We drove down from Phoenix at an ungodly hour to try to be 

there when the polls opened.  I don't know that we made it, 

frankly.  But we were there all day, and I don't even recall 

when we left.  But -- 

Q. Okay.  

A. -- definitely had lunch there, so -- 

Q. Okay.  Just one day? 

A. Just one day, yep. 

Q. And you weren't there long enough to know whether San Luis 

is overwhelmingly Hispanic, for example; right? 

A. No. 

Q. And you don't actually remember when you were there; right? 

A. No.  Although I think in our deposition -- the deposition, 
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we may have talked about it was 2009.  I don't know.  

Is that what you mean?  The year?  

Q. Well, you have some uncertainty as to whether it was '09 or 

'10 or '11; is that right? 

A. Right.  I believe that it had to be a year when I wouldn't 

have been doing an election because for the statewide and 

legislative, I had to be in the office, so -- but, yes, you're 

right, I don't recall exactly which year it was. 

Q. But we're talking about something like seven or eight years 

ago? 

A. Yeah. 

Q. And when you were in San Luis, you saw no evidence that 

ballots were being tampered with; correct? 

A. Correct. 

Q. You didn't come up with any evidence that there has been 

any spoiling of ballots or anything like that; correct? 

A. No.  I mean, other than the numbers reported by the Yuma 

County Recorder, that was our only indication of any 

possibility of something to be looked into. 

Q. Okay.  And with nonmatching signatures like you're 

describing, you can actually identify which voter's ballot that 

is; right? 

A. Yes. 

Q. So you can follow up and ask those voters what happened? 

A. Yes.  Correct. 
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Q. Did you do that? 

A. We did not. 

Q. Did you look into how the nonmatch rate in San Luis 

typically compares to the rest of the state? 

A. I don't remember if we did that or not, actually. 

Q. If you had thought those ballots were fraudulent, wouldn't 

you have followed up with these people who cast the ballot to 

investigate? 

A. You know, for our office, we usually let the recorder or 

the local people handle it because the recorder's office is the 

one who actually has those signatures and can look at them, and 

they do the outreach to the voters.  And that's why we wrote to 

the county attorney thinking they would work possibly with the 

recorder's office to look into it. 

Q. Okay.  And you mentioned the FBI investigating the incident 

before; right? 

A. Yes. 

Q. And I think you said you don't remember how you knew that 

or what information you got from the FBI; is that right? 

A. Right. 

Q. But you do know that the FBI did not find any evidence of 

the alleged fraud; right? 

A. Correct. 

MR. KAUL:  And, Your Honor, I'll note for the record 

there's an exhibit that's been admitted by agreement.  It's 
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Exhibit 81.  It's under -- it's pursuant to a protective order, 

so I'm not going to put it up in front of Ms. Chan and ask her 

about it.  But it's got the details from the FBI's 

investigation and report.  It's Exhibit 81.  

THE COURT:  Okay.  

BY MR. KAUL:

Q. And you had mentioned before getting witnesses to 

cooperate.  You're aware that the FBI has subpoena power; 

right? 

A. Yes. 

Q. And the FBI investigates people like the mob; right? 

A. Yes. 

Q. And drug traffickers?  

A. Yes. 

Q. Terrorists? 

A. Yes. 

Q. You think they can handle an investigation in San Luis? 

A. I would hope they could, yes. 

Q. You're not aware of any cases in which there was even a 

criminal charge of fraud -- not a conviction but a charge 

relating to ballot collection; right? 

A. No, not relating to ballot collection at all. 

Q. And -- okay.  

All right.  Let's talk just for a minute about your 

conversation with the Department of Justice.  And I guess I 
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should say, anything from the FBI investigation, the place to 

look would be the FBI report, I assume, not your recollection? 

A. I would assume, yes. 

Q. All right.  Now, the -- you were shown a document from the 

U.S. Department of Justice's preclearance -- an interview memo, 

I guess, involving you.  

Do you recall that? 

A. Yes.  The one that we just saw up here?  

Q. Yes.  

A. Yes. 

Q. And you did not see that report until you were contacted by 

the Arizona AG's office in this case; right? 

A. Yes.  Correct. 

Q. So that's within roughly the last year or so? 

A. Yeah. 

Q. And so that was 2016; right? 

A. Probably, yeah. 

Q. So that would be a little over five years since you had 

spoken to Mr. Powers? 

A. Yes. 

Q. And you actually didn't even remember Mr. Powers' name; 

right? 

A. No. 

Q. And you don't have any preexisting relationship with 

Mr. Powers; right? 
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A. No. 

Q. And as you said, DOJ had precleared all your other 

submissions? 

A. Yes. 

Q. And other than believing that you talked to DOJ about 

SB 1412, you don't have a specific recollection of your 

conversation with John Powers; right? 

A. No.  Not really. 

Q. You don't have notes from that conversation? 

A. No. 

Q. All right.  And you spoke to somebody from the Arizona AG's 

office about that document at some point; right? 

MS. HARTMAN-TELLEZ:  Objection.  This is 

attorney-client privilege.  

THE COURT:  I think you can ask if he spoke, but -- 

MS. HARTMAN-TELLEZ:  Okay.  

THE COURT:  -- when he starts getting into -- 

MS. HARTMAN-TELLEZ:  To the extent it gets into -- 

MR. KAUL:  I also asked -- the questions I'm going to 

ask are ones I asked in the deposition.  I don't think there 

was privilege objection raised. 

THE COURT:  Well, if they've been waived -- if they've 

already been asked in deposition, they've been waived. 

MR. KAUL:  I'm also going to establish that she 

doesn't remember what they discussed, so it's frankly -- 
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THE COURT:  All right.   

BY MR. KAUL:

Q. What I was going to say is, you don't remember what you 

discussed with the Arizona AG's office; right? 

A. No. 

Q. And that was just from a year ago; right? 

A. Well, right.  I mean, it was just about I'm probably going 

to have to be a witness in the case.  

MR. KAUL:  All right.  I don't have any further 

questions.  Thank you. 

THE COURT:  Redirect.

MS. HARTMAN-TELLEZ:  Stacy, if we could please pull up 

Exhibit 41.  And it's page 2.

MS. PALMER:  You said 41?  

MS. HARTMAN-TELLEZ:  41-02.  

If you could call out paragraph g, toward the bottom.

REDIRECT EXAMINATION

BY MS. HARTMAN-TELLEZ:

Q. Ms. Chan, this is a document that's been admitted into 

evidence in this case.  It is a letter from the DOJ to the 

Attorney General's Office seeking additional information about 

SB 1412.  I think we've talked about that already today. 

You testified a little while ago that there was a lack 

of quantitative evidence about use of the ballot collection 

process; is that accurate? 
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A. Yes. 

Q. Okay.  So do you think that you would have been able to 

provide the factual basis described -- that's requested in this 

sentence? 

A. No.  I mean, we probably wouldn't have been able to provide 

much information at all. 

Q. You didn't collect statistics on the use of early voting by 

minority voters, did you? 

A. No. 

Q. Regardless of the truth or proof of allegations of voter 

fraud, do you agree that, among some people at least, that 

there was a perception that the ballot collection process was 

leading to fraud? 

MR. KAUL:  Objection, Your Honor.  Scope.  I didn't 

ask about perception.  

THE COURT:  You did ask -- you did ask about voter 

fraud, though.  

I'm going to overrule the objection, but lay some more 

foundation so we understand what this pertains to. 

BY MS. HARTMAN-TELLEZ:

Q. You testified about allegations of fraud in Yuma County and 

that you conducted an investigation.  

A. Yes. 

Q. And I think you further testified that you did not gather 

evidence that proved those allegations? 
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A. Right.  Right. 

Q. But do you think that, based on that and on your 

communications with other people about the issue, that there 

was a perception among at least some people that this ballot 

collection was leading to fraud? 

A. Yes. 

MR. KAUL:  Your Honor, foundation and leading.  

THE WITNESS:  Sorry. 

THE COURT:  I'll sustain the foundation.  "Other 

people."  

BY MS. HARTMAN-TELLEZ:

Q. Did you hear from legislators that they were concerned 

about fraud? 

A. That was the genesis of 1412.  That was Senator Shooter's 

whole goal, I think, was his concern about fraud, his 

perception that there was fraud going on in the early ballot 

process. 

MS. HARTMAN-TELLEZ:  I have no further questions, 

Your Honor. 

THE COURT:  Okay.  Thank you.  

Was Senator Shooter the only one that you heard from 

with this concern?  

THE WITNESS:  He was the sponsor of the bill.  And I 

don't recall -- there must have been other senators that agreed 

and house members since the bill passed, but I don't recall 
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specifics. 

THE COURT:  Okay.  So when she asked you about your 

perception of concerns, it sounds like your perceptions came 

from Senator Shooter only, then. 

THE WITNESS:  Certainly.  And then, you know, Mr. Zinn 

brought us later on, so I suppose that was about voter 

registration.  But definitely Senator Shooter and possibly more 

of his caucus had some concerns about these voted early ballots 

being out there for people to tamper with. 

THE COURT:  All right.  Thank you.  

Thank you for coming.  You're excused.  

THE WITNESS:  Thank you.  

(Witness excused.) 

THE COURT:  Defense may call the next witness. 

MS. AGNE:  Your Honor, the defense calls 

Representative Tony Rivero.  

THE COURT:  Representative Rivero, would you come up 

here, please, and be sworn. 

TONY RIVERO,

called as a witness herein by the Defendants, having been first 

duly sworn or affirmed, was examined and testified as follows:

DIRECT EXAMINATION 

BY MR. JOHNSON: 

Q. Good afternoon, Representative Rivero.  Can you state your 

name for the record and spell your last name.  
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A. Tony.  Last name is Rivero, R-i-v-e-r-o. 

Q. And, Representative Rivero, do you currently hold an office 

in the state of Arizona? 

A. Yes. 

Q. And you're a representative -- you're obviously a 

representative of the State of Arizona; correct? 

A. Yes, I am. 

Q. What is your legislative district? 

A. It is District 21. 

Q. Prior to being a representative with the State of Arizona, 

did you hold any other elected office? 

A. Yes, I did.  I was a Peoria council member representing the 

Acacia district. 

Q. And what years were you a councilperson? 

A. 2011 to the very beginning of 2015. 

Q. And what is the makeup of the Acacia district?  Does it 

have a geographic area as well as a constituency? 

A. Yes, it is.  In 2011 I went through a redistricting process 

in the City of Peoria, and our -- the Acacia district was 

labeled a minority district because it has a very high 

population of Hispanics. 

Q. And does your current legislative district basically 

incorporate much of your previous council district? 

A. It incorporates all of it. 

Q. Just for the record, the legislative district is within 
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Maricopa County; correct? 

A. Yes. 

Q. And you may have answered this.  You testified that it's 

labeled a minority district; correct? 

A. Yes, it is. 

Q. Which minority race? 

A. The Hispanic. 

Q. When you ran for office to be a representative, what type 

of requirements did the government make you do? 

A. First I had to go register with the Secretary of State's 

Office and form a committee, then complete a petition.  And I 

was required to have a certain amount of signatures, then 

submit the signatures.  Soon after that, you're required to 

report your expenditures, any contributions that you receive. 

Q. As part of that signature-gathering process, can you 

explain a little bit about -- do you go for the exact number of 

signatures? 

A. I've never -- as a candidate, I'd been on the ballot 

several times.  I've always gone way beyond. 

Q. Why do you go way beyond? 

A. You can't -- you don't want to take a risk, and you don't 

want your opponents to possibly challenge your signatures.  So 

it's better to be safe than sorry.  So I've always tried to 

double the amount of signatures that are required. 

Q. Was compliance with these government requirements 
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convenient? 

A. It was convenient, yes. 

Q. Do you believe that it's reasonable to do so -- to have 

these requirements as a candidate? 

A. Yes. 

Q. Are you familiar with the precinct model of voting? 

A. Yes. 

Q. What is it? 

A. I'll give you an example.  When I was a council member in 

the Acacia district, the district was split up into four 

districts.  As a voter, you are assigned a precinct, and that's 

where you voted in.  

Q. And that's also the same now, as a legislator; correct? 

A. Yes.

Q. And so you've always been elected under the precinct model; 

correct? 

A. Yes, I have. 

Q. As a candidate and now as a representative, did you become 

familiar with the governmental policies that underlie the 

precinct model? 

A. Yes.  

Q. What were they? 

A. Well, you were -- as a voter, you were assigned a specific 

precinct, and that's where you voted.  And you had a specific 

ballot that was tied to that precinct.  So this way you had the 
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ability to vote for your specific legislator, council member, 

and so forth. 

Q. And if the precinct model is in place and it's not changed, 

do you have any concerns with voters voting out-of-precinct? 

A. I do.  And the reason for that, for the most part, voters 

will vote for the top of the ticket, people running for 

president, governor, and so forth.  In my position and my 

previous position, they're at the bottom at the -- of the 

ballot, and my concern would be that those positions would not 

be voted for. 

Q. And including for yourself --

A. Yes. 

Q. -- what other types of issues would not be voted for? 

A. Possibly propositions at the local level, positions for 

sheriff, constables, school boards. 

Q. And those are all important to the function of your 

community? 

A. Very important. 

Q. I would imagine as a councilperson and now as a legislator 

that you regularly interact with your constituents? 

A. Yes, very much. 

Q. How do you do so? 

A. I do over the phone, in person, and via email. 

Q. On Election Day, what's your regular activity? 

A. On Election Day, being at the polls, interacting with 
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people, trying to convince people who haven't made a decision 

that I'm the best candidate. 

Q. Outside the 70-foot limit; right?  

A. Yes, of course. 

Q. Just making sure.  

Why do you do this? 

A. One, it gives me an opportunity to interact with the 

voters.  And as I mentioned before, there are people who are 

walking into the polls who are undecided on who they're going 

to vote, and there's been times where them just seeing you 

there gives you a favorable chance of them voting for you. 

Q. As part of your -- both your position and your interactions 

with the voters, have you been able to form an opinion as to 

the voting experience in your minority district? 

A. I believe it's been a good experience.  Haven't received 

any complaints. 

Q. Has any constituent ever complained to you about not being 

able to locate their precinct? 

A. No. 

Q. Have they ever complained to you about not being able to -- 

or it being too tough to vote? 

A. No. 

Q. Has anybody ever complained to you that it's inconvenient 

to vote? 

A. No. 
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Q. As a candidate and representative, what would you do if a 

voter did contact you about not being able to find their 

precinct? 

A. I would refer them to the Secretary of State's website, I 

would refer them to the Maricopa County's website, or I could 

help them by giving them a ride myself. 

Q. Have you given voters rides to the polls before? 

A. I have.  

Q. Has your campaign given rides to the voters before? 

A. Yes. 

Q. That's pretty much old school.  That's what -- 

A. Absolutely. 

Q. -- elections have always been; correct? 

A. Yes. 

Q. How were the precincts placed in your district -- 

Or first let me ask the question:  Are you aware of 

where the placement of the precinct polling place are in your 

district? 

A. I am. 

Q. Okay.  And can you please explain how that works within 

your district? 

A. Well, they're divided into different geographical locations 

within the legislative district.  And as an example, because my 

previous council district was part of the legislative district, 

that area specifically had four council -- I mean, four 
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precincts.  And you have them at a high school, specifically; 

at a church; at an elementary school; and I believe a community 

center. 

Q. And do you have any opinion as to the adequacy of those 

locations? 

A. Very adequate. 

Q. Are they usually close to residential areas? 

A. Yes. 

Q. Do you believe that there's adequate public transportation 

to those precincts? 

A. Yes. 

Q. Polls.  Same question, precinct polls? 

A. Yes. 

Q. Yes.  Okay.  

How do you personally vote in elections? 

A. I voted the mail-in ballot. 

Q. Any problems with mailing your ballot? 

A. No. 

Q. Has anybody ever complained about problems with mailing 

ballots in your district? 

A. No. 

Q. Has any constituent ever explained to you that they could 

not vote because a stranger was not able to collect and deliver 

their mail-in ballot for them? 

A. No. 
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Q. Are you aware of HB 2023 from 2016? 

A. Yes. 

Q. What is it? 

A. It's the ballot-harvesting bill. 

Q. Did you vote for it? 

A. Yes. 

Q. Why did you vote for it? 

A. I believe this is a way to protect the integrity of the 

ballot. 

Q. Did you have concerns about ballot collection before 

HB 2023? 

A. Yes. 

Q. What were your concerns? 

A. Well, there's a couple of concerns.  One -- 

MR. SPIVA:  I'm going to object to this line of 

questioning.  This is outside of the disclosure or the scope of 

his declaration that he submitted in this case.  He didn't say 

anything about ballot collection.  It was all about 

out-of-precinct voting. 

MR. JOHNSON:  Your Honor -- I can get it real quick, 

but, Your Honor, we did talk about this section that he would 

be testifying. 

THE COURT:  Okay.  

MR. JOHNSON:  Your Honor, I'll withdraw this question. 

THE COURT:  Okay.  
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BY MR. JOHNSON:

Q. Is it concerning at all to you when people allege that 

Hispanics cannot find the correct polling places? 

A. It does. 

Q. What's concerning to you? 

A. Well, I don't understand that logic because the reality is 

if there were issues about voting locations, they would apply 

not only to Hispanics, they would apply to everyone else.  

And as I mentioned before, I lived in a neighborhood 

that has over 90 percent -- used to live, I lived for 33 years, 

in a neighborhood that had -- 90 percent of its population were 

Hispanic, and neighbors, friends, family members.  And no one's 

ever mentioned to me that they struggled to find a polling 

location or struggled voting because they were Hispanic. 

Q. In your experience, in your 33 years being a candidate and 

now as a representative and before a councilperson, do you have 

an opinion on how Hispanic community -- how the Hispanic 

community in your district takes the seriousness of voting? 

A. Take it very serious.  As I mentioned before, it's a very 

close-knit community, and one of our conversations anytime we 

get together, at the top, is politics.  So people exercise 

their right. 

Q. In your experience, does the Hispanic community, at least 

in your district, have a strong family network? 

A. Yes. 
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Q. The families are usually multigenerational? 

A. Yes. 

Q. And in some cases, multi generations will live in the same 

house or close by each other; correct? 

A. Yes, that is the case. 

MR. JOHNSON:  No further questions, Your Honor. 

THE COURT:  Cross-examination. 

CROSS-EXAMINATION

BY MR. SPIVA:

Q. Good afternoon, Representative Rivero.  I'm Bruce Spiva.  I 

represent the plaintiffs in this action.  It's good to talk 

with you. 

Representative Rivero, your district is 20 percent 

Hispanic; is that correct?  

A. About that, yes. 

Q. Your district is not a majority-minority district; is that 

right? 

A. No.  But what I was trying to say earlier, that I did 

represent a minority district when I was a council member for 

four years, and that same district is part of my legislative 

district. 

Q. Understood.  But the district you represent right now in 

the Arizona House of Representatives is not a majority-minority 

district; correct? 

A. Yes. 

Case 2:16-cv-01065-DLR   Document 398   Filed 10/13/17   Page 242 of 263  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2582 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TONY RIVERO - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1699

Q. Is it a majority Republican-registration district? 

A. Yes. 

Q. Representative Rivero, you would agree with me that it's 

important that the vote of every eligible Arizona citizen 

count, wouldn't you? 

A. Yes. 

Q. And that's regardless of race or ethnicity? 

A. Yes. 

Q. And you'd agree that that's regardless of party 

affiliation? 

A. Yes. 

Q. You would agree with me that when someone goes to the wrong 

precinct to vote, that they ought to be told that they're in 

the wrong precinct?  You'd agree with that? 

A. Yes. 

Q. And would you agree with me, Representative, that when 

someone goes to the wrong precinct to vote, they ought to be 

told where the correct precinct is? 

A. Yes. 

Q. And would you agree with me that if someone shows up at the 

wrong precinct to vote, that the poll workers ought to inform 

that person that if they vote a provisional ballot there, that 

it's not going to count? 

A. Yes. 

Q. Now, you're aware, Representative, that there are some 
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counties in Arizona that don't use the precinct model at all? 

A. No. 

Q. That use vote centers? 

A. No. 

Q. You know there are some counties where you can essentially 

go to any polling place in the county to vote? 

A. Can you repeat that?  

Q. Are you aware that there are some counties in Arizona where 

you can go to any polling location within the county to vote? 

A. I am aware.  I believe like, for example, the City of 

Phoenix, you could vote in multiple locations.  I believe so. 

Q. And the votes of the residents of such counties or cities, 

those will count regardless of which of those vote centers or 

polling places that they go to; correct? 

A. Yes. 

Q. You're not aware of any information that residents of 

counties that use such polling locations or vote centers are 

any less concerned about their local school board races or 

local representative races than people in your district, are 

you? 

MR. JOHNSON:  Your Honor, foundation.  

MR. SPIVA:  Just asked him if he's aware. 

THE COURT:  Overruled.  

Go ahead.  You can answer it. 

THE WITNESS:  Can you repeat the question?  
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BY MR. SPIVA:

Q. Sure.  You're not aware of any information that residents 

of counties that allow their residents to vote at any polling 

location within the county, that those people are any less 

concerned about their local school board races or city council 

races or the like than people in your district? 

A. I'm not aware.  But I will say that in my experience, for 

example, the example that I used with Phoenix, it's a little 

bit different because when you've had those elections, you 

don't have everybody else on the ballot.  You don't have people 

for governor, you don't have people for senate, and all the 

others races that are going on. 

Q. How about in counties that allow people to vote at any 

polling location, are you aware of any information that people 

in those counties are less concerned with their local 

initiatives, school boards, et cetera? 

A. No. 

Q. Do you recall you submitted a declaration in this case 

during an earlier phase of the litigation? 

A. Yes. 

Q. And I can show it to you if you want, but I just want to 

ask you a question about one of the statements in there.  

In paragraph 18 of your declaration, you wrote :  I am 

concerned that if voters are allowed to have their votes 

counted for national and statewide races, even if they vote in 
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the wrong precinct, voters will have less incentive to vote in 

their precinct.  Consequently, voters in Legislative 

District 21 may not receive the correct ballot that includes 

the race in which I am running.  

Does that sound accurate? 

A. Uh-huh. 

Q. Like I accurately stated --

A. Yes. 

Q. -- what you said?  

You don't know any person who would deliberately go to 

the wrong precinct, do you? 

A. No. 

Q. And you would agree with me that people are most likely to 

go to a precinct that is closest to their home? 

A. Yes. 

Q. Or to a precinct that they went last time? 

A. Yep.  Yes. 

Q. No one goes out of their way to vote in the wrong place; 

right? 

A. Yes. 

Q. And if the precincts don't change much, it's less likely 

the person will go to the wrong place.  Would you agree with 

that? 

A. Can you repeat that again?  

Q. Yes.  
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If precincts don't change that often, it's less likely 

that people will go to the wrong place.  Do you agree with 

that? 

A. Yes. 

Q. You mentioned in paragraph 8 of your declaration -- again, 

if at any point you want me to bring it up, I can bring it up.  

I don't think it's anything controversial -- that you recently, 

I think, moved at the time you had submitted your declaration, 

but you said there that your polling place -- prior to your 

move, the polling place that you had had been the same for as 

long as you remember.  

Is that true? 

A. Can you tell me the date I said that so I could have a 

recollection?  

Q. Sure, sure.  The declaration -- and I can -- it's dated 

8/22/2016.  

A. And the reason I say that is because I moved a couple times 

in the last -- 

Q. Okay.  

A. Sure. 

Q. Sure, sure.  

Was there a time in 2015 or 2016 when you moved? 

A. I moved in 2013 and I moved in 2014 and -- 

Q. Why don't we bring up your declaration just so you can see, 

and I can -- just to refresh your recollection, and that might 
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place the move. 

MR. SPIVA:  If we could go to paragraph 8 of 

Representative Rivero's declaration.

BY MR. SPIVA:

Q. Really, I'm not trying to tie down your moves.  I 

understand how that goes, trying to remember.  

But what I'm basically just asking you is that before 

the move that you were talking about here in paragraph 8, you 

said that your in-person polling place had been the same for as 

long as you could remember.  

A. Yes. 

Q. True? 

A. Uh-huh. 

Q. Okay.  And if your polling place had changed a number of 

times, it might have been more confusing.  Would you agree with 

that? 

A. Can you repeat that?  

Q. When you were living in the location that you said the 

precinct had stayed the same for as long as you could remember, 

if it had actually changed, say every election, that might have 

been more confusing; right? 

A. If it had, yes. 

Q. And for someone who doesn't have a -- you know, I know you 

have a college degree.  If someone doesn't have a higher level 

of education, it might even be more confusing to that person; 
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correct? 

A. To that person or any other person, yes. 

Q. Okay.  If the precincts are located in a place that is 

convenient to the person's home, it's less likely they will go 

to the wrong place.  Would you agree with that? 

A. Yes. 

Q. And you'd agree that people who move frequently are more 

likely to have to change precincts frequently? 

A. Yes. 

Q. So if you move a lot, you'd agree it's more likely you 

might end up at the wrong precinct? 

A. It is more likely, yes. 

Q. But you think people -- or you don't think people are 

incentivized by the threat of losing their vote to go to the 

correct precincts, do you? 

A. Can you repeat that?  I didn't quite understand. 

Q. Yeah, I had a bunch of negatives in there.  Let me see if I 

can make it better. 

What I was trying to get at is:  You don't think it's 

really an incentive for people to go to the right precinct to 

threaten them with losing their vote, do you? 

A. No. 

Q. And you would agree with me that in order for it to be an 

incentive to go to the right precinct, the person would at 

least have to know that their vote wouldn't count if they went 

Case 2:16-cv-01065-DLR   Document 398   Filed 10/13/17   Page 249 of 263  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2589 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TONY RIVERO - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1706

to the wrong precinct.  Fair? 

A. Uh-huh.  

THE COURT:  Whoa, whoa.  You need to use words. 

THE WITNESS:  Okay.  Sorry.  Yes.

BY MR. SPIVA:

Q. And do you think it's fair that a person should lose their 

right to vote for president, for vice president, for governor 

and other offices as a result of showing up at the wrong 

precinct? 

A. Well, I think it's unfortunate, but the reality is, as I 

believe I mentioned earlier, we have resources, and those 

resources are the Secretary of State, Maricopa County, and if I 

remember correctly, even at the local level when I was on the 

Peoria City Council, I believe the city clerk who handles 

elections in the city would do outreach in the community to 

make sure that people were aware of where they had to vote. 

Q. Sure.  But if somebody, despite that, goes to the wrong 

place, maybe even if it's for their mistake, do you think it's 

fair they should lose their vote for president, vice president, 

for governor?  

A. Well, from my perspective, I just want to make sure that 

our voting process is as clean as possible and that the 

integrity of every ballot is protected. 

Q. Do you know all of the precincts that are contained in your 

legislative district? 
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A. What do you mean by that?  Like by name or -- 

Q. Would it help if I put up a map of your legislative 

district that shows the precincts? 

A. Sure. 

MR. SPIVA:  Can we pull up the map? 

BY MR. SPIVA:

Q. Does that look like an accurate map of your legislative 

district, Representative Rivero? 

A. Just to confirm, I'm trying to identify the last line.  I 

want to see what street that is. 

MR. JOHNSON:  Your Honor, objection real quick.  I 

don't know if this is used for impeachment or for refreshment.  

This has not been disclosed, so I don't know. 

MR. SPIVA:  This is strictly demonstrative.  I'm not 

going to try to enter it into evidence.  It's just for me to 

ask some questions about the districts.  

MR. JOHNSON:  Then foundation. 

MR. SPIVA:  I mean the precincts, rather. 

THE COURT:  So do you have an objection?  

MR. JOHNSON:  If it's demonstrative, it's still not 

been disclosed.  We had to disclose all of our demonstrative 

evidence per your order, so this is -- and especially last 

minute -- 

THE COURT:  I don't remember an order on demonstrative 

evidence.  I was talking about impeachment. 
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MR. JOHNSON:  But I believe that there was -- 

THE COURT:  I mean, if he can stand up there and draw 

this, which he could, is there any reason why he just can't 

show him a picture of it?  

MR. SPIVA:  I hate to disagree with Your Honor, but I 

might have trouble. 

THE COURT:  I don't see -- unless there's some problem 

with this not being accurate -- 

MR. JOHNSON:  I don't know if it is or not. 

THE COURT:  Well, the witness can probably help with 

that. 

MR. SPIVA:  Yes, Your Honor.

BY MR. SPIVA:

Q. Representative Rivero, does that look like an accurate 

depiction of your district and the precincts within your 

district? 

A. The reason -- it does, but the reason I can't say hundred 

percent is the most western edges, I can't see what street that 

is running north to south. 

Q. But kind of the core -- 

A. Yes.  

Q. -- parts of it, it doesn't -- there's nothing in there that 

looks like it ought to be out of the district? 

A. Yes.  It looks very similar, yeah. 

Q. Okay.  And is Precinct 622 -- I think it's labeled as the 
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Sundance Precinct, is that -- that's part of your district; 

right? 

A. Yes. 

Q. And then Precinct 137, that is nearby Sundance, that's the 

Corrine -- I don't know if I'm pronouncing that correctly.  Is 

that Corrine? 

A. Yes. 

Q. That's part of your district too? 

A. Yes. 

Q. So -- and you were on the ballot in November 2016; correct? 

A. Yes. 

Q. And so if somebody who lived in District 622 voted in 

District 137 -- I'm sorry.  Strike all that.  

I meant to say if somebody who voted in Precinct 622 

cast a provisional ballot in Precinct 137, their vote for 

representative would have been rejected.  Correct? 

A. Yes. 

Q. And are you aware that there are individuals such as that 

who voted -- who live in 622 and -- or in one precinct within 

your district and voted in another and whose votes were 

rejected? 

A. I'm not aware.

MR. JOHNSON:  Objection, Your Honor.  Foundation. 

THE COURT:  Whoa, whoa.  

Overruled. 
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MR. SPIVA:  If we can pull up the Maricopa County 

provisional ballots detail report for November 8th, 2016.  

And, again, I'm not offering this for substantive 

evidence but just as a demonstrative. 

MR. JOHNSON:  Your Honor, this is subject to a 

protective order, so that screen -- 

MR. SPIVA:  We can take it down.  Is there a way to 

take it down from those screens?  

And the only problem is it's down from my screen too.  

MR. JOHNSON:  Your Honor, I would object.  I don't 

know if this is an exhibit number.  Is this an impeachment 

exhibit?  

MR. SPIVA:  It's demonstrative, Your Honor. 

THE COURT:  It's what?  

MR. SPIVA:  It's a demonstrative.  I'm not offering 

the -- I'm not going to offer this into evidence. 

THE COURT:  I don't know.  I can't see it, but I don't 

know what you're trying to demonstrate with this. 

MR. SPIVA:  I was going to show there was one voter 

who, in fact, in his district voted in one precinct -- 

THE COURT:  That's not demonstrative. 

MR. SPIVA:  All right.  I'll pull that down.

BY MR. SPIVA:

Q. So let me move on to another topic, Representative Rivero. 

It sounded like from your declaration that you don't 
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really view the problem of people voting out of precinct as a 

big problem.  Would you agree with that? 

A. Can you repeat that one more time?  

Q. Yeah.  From your declaration, it sounded like you didn't 

really view the issue of people voting out of precinct as a 

major problem.  Is that a fair reading of your declaration? 

A. I'm not understanding the question.  You're saying that 

people are not voting, that's -- I'm not understanding the 

question.  I apologize. 

Q. I'm just asking you, in your declaration, you say most 

people know where the precinct is or they can get the 

information.  True? 

A. Yes. 

Q. And it sounded to me like you just -- you didn't view this 

as a major problem for people in your district.  Is that a fair 

reading of your declaration? 

A. Uh-huh.  Yes. 

Q. Okay.  Were you aware that in 2012, Arizona rejected the 

ballots of 11,000 voters because they were cast out of 

precinct? 

A. I was not aware, no. 

Q. And I assume you didn't know that in 2014, Arizona did not 

count the votes of 3,500 voters because they were cast out of 

precinct? 

A. I was not aware of that. 
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Q. And in 2016 in Maricopa and Pima Counties alone, 3,319 

Arizona citizens were disenfranchised due to voting out of 

precinct.  You weren't aware of that, were you? 

A. I was not aware, no. 

Q. You say in your declaration -- 

MR. SPIVA:  Again, this is paragraph 18.  Maybe we can 

pull it up again.

BY MR. SPIVA:

Q. You say in paragraph 18 that -- I've got the wrong 

paragraph here.  I apologize.  

In paragraph 18 -- there are two 18s.  That's the 

problem.  It's the bottom 18.  

You say in your declaration, Representative Rivero 

that in your experience, quote:  My minority constituents have 

no more difficulty voting in elections than any other qualified 

elector.  

Do you still believe that's true? 

A. Yes. 

Q. And I assume you didn't know that in Maricopa County, in 

2012, that Hispanic voters comprised 10 percent of the 

electorate but 24 percent of those who voted out of precinct? 

A. Can you repeat that?  

Q. Yeah.  I assume you didn't know that in Maricopa County, in 

2012, that Hispanic voters comprised 10 percent of the 

electorate but 24 percent of those who voted out of precinct? 

Case 2:16-cv-01065-DLR   Document 398   Filed 10/13/17   Page 256 of 263  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2596 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TONY RIVERO - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1713

A. I did not know that. 

Q. Does that concern you? 

A. It does. 

MR. SPIVA:  Thank you very much, Representative 

Rivero.  

MR. JOHNSON:  No redirect, Your Honor. 

THE COURT:  Okay.  You're excused.  Thank you for 

coming.  

(Witness excused.) 

MR. JOHNSON:  Your Honor, can we at least try to 

squeeze in one more witness or at least start another witness?  

THE COURT:  Got five minutes.  

MR. JOHNSON:  We'll go ask him. 

THE COURT:  Okay.  Who's your witness?  

MS. AGNE:  Your Honor, I'm sorry.  The defense calls 

Councilman Michael Johnson. 

THE COURT:  Councilman Johnson, would you come up, 

please.  

THE WITNESS:  Yes, sir. 

MICHAEL EDWARD JOHNSON,

called as a witness herein by the Defendants, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed.

MS. AGNE:  Thank you, Your Honor.

 

Case 2:16-cv-01065-DLR   Document 398   Filed 10/13/17   Page 257 of 263  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2597 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MICHAEL EDWARD JOHNSON - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1714

DIRECT EXAMINATION 

BY MS. AGNE:

Q. Mr. Johnson, my name is Sara Agne.  I represent the 

intervenor defendants in this matter.

Would you state your name for the record, please.  

A. Michael Edward Johnson.  

Q. And Johnson is a fairly common surname, in your experience? 

A. Yes, it is. 

Q. And so you've met individuals of all races with Johnson as 

a last name? 

A. Yes, I have. 

Q. And could you state your address, please.  

A. 5327 South 23rd place, Phoenix, Arizona 85040. 

Q. And what are the major cross streets? 

A. Southern and 24th Street. 

Q. That's generally the south Phoenix area? 

A. Yes, ma'am. 

Q. And you previously held elected office in Arizona? 

A. Yes, I have. 

Q. What was your office? 

A. I held the elected office of Phoenix City Councilman for 

District 8. 

Q. And do you know the general boundaries of District 8? 

A. At the time that I held the office I would say that 

generally it would go from the North McDowell, Indian School 
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Road, all the way to South Mountain, 48th Street, basically 

over to Central Avenue. 

Q. And how long did you represent that district? 

A. 12 years. 

Q. And that was -- you were termed out at that point? 

A. Yes, ma'am. 

Q. And it's your understanding that that City of Phoenix 

council district was long represented by an African-American? 

A. Yes. 

Q. And it's currently represented by Councilwoman Kate 

Gallego? 

A. Yes, ma'am. 

Q. Does that district contain Phoenix's largest 

African-American community? 

A. Yes. 

Q. And when you represented that district, you represented 

that community as well as the district as a whole? 

A. Yes, ma'am. 

Q. You felt you understood the needs of that community?

MR. SPIVA:  Objection.  Leading, Your Honor. 

THE COURT:  Overruled. 

THE WITNESS:  Yes. 

BY MS. AGNE:

Q. You're currently a registered Independent? 

A. Yes, ma'am. 
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Q. Did you hold any party affiliations before that? 

A. Yes. 

Q. What were those? 

A. Democrat. 

Q. How long have you been a registered Independent? 

A. About a year. 

Q. And the entire time you were registered as a voter before 

that, you were a Democrat? 

A. Yes. 

Q. Do you currently hold any appointed offices in Arizona? 

A. Yes. 

Q. And what is that? 

A. I actually serve on the Board of Executive Clemency, which 

is the pardons and parole board appointed by the governor. 

Q. When were you appointed by the governor to that board? 

A. I believe it was in January/February. 

Q. And do you hold any community positions? 

A. Yes. 

Q. And could you give us an idea of some of those.  

A. I actually still sit on the board of directors for 

St. Luke's Medical Center.  I'm actually a board member for the 

Checkered Run Foundation, which we are active in the community, 

put on a backpack drive at Kroc Center, one of the largest 

backpack drives.  We did 5,000 backpack drives.  We are also 

doing program that reach out to teens, along with the veterans 

Case 2:16-cv-01065-DLR   Document 398   Filed 10/13/17   Page 260 of 263  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2600 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MICHAEL EDWARD JOHNSON - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1717

program.  

I also belong to the American Legion Sons Post 

organization.  I'm a member of the Elks organization, along 

with the NAACP, as well as the Urban League. 

Q. And as an elected council member in Arizona, you were 

concerned with the security and integrity of the election 

process? 

A. Yes. 

Q. You still concerned with the security and integrity of 

those processes? 

A. Yes. 

Q. And you're familiar with House Bill 2023, the law 

regulating ballot collection? 

A. Yes, ma'am. 

Q. And did you testify before the legislature regarding that 

bill? 

A. Yes, I did. 

Q. And you testified at the House Elections Committee meeting? 

A. Yes. 

Q. As well as the Senate? 

A. Yes. 

Q. And what was your position on the bill? 

A. My position was that I was supportive of the bill. 

Q. And why was that? 

A. I was supportive of the bill because I believe in the bill 

Case 2:16-cv-01065-DLR   Document 398   Filed 10/13/17   Page 261 of 263  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2601 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MICHAEL EDWARD JOHNSON - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1718

and that the bill was fair and it prevented misuse and abuse of 

the ballot system.

MS. AGNE:  And, Your Honor, I see we've hit 4:15.  

THE COURT:  Let's take our recess.  We'll come back 

tomorrow at 9:00 o'clock.  

You can step down. 

THE WITNESS:  Thank you, sir. 

THE COURT:  Okay.  

MS. HARTMAN-TELLEZ:  Your Honor, can we get the time?  

THE COURT:  Plaintiffs, 2 hours and 50 minutes.  

Defendants, 6 hours and 59 minutes. 

MS. HARTMAN-TELLEZ:  Thank you.  

THE COURT:  Okay.  Anything -- Jennifer's been 

going -- I've got to give her a break every hour and a half, 

and we've overstretched it, so we've got to take a break now.  

So we'll see you in the morning, 9:00 o'clock. 

(Proceedings adjourned at 4:16 p.m.) 
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C E R T I F I C A T E

I, JENNIFER A. PANCRATZ, do hereby certify that I am 

duly appointed and qualified to act as Official Court Reporter 

for the United States District Court for the District of 

Arizona.

I FURTHER CERTIFY that the foregoing pages constitute 

a full, true, and accurate transcript of all of that portion of 

the proceedings contained herein, had in the above-entitled 

cause on the date specified therein, and that said transcript 

was prepared under my direction and control.

DATED at Phoenix, Arizona, this 13th day of October, 

2017.

s/Jennifer A. Pancratz_     _______
Jennifer A. Pancratz, RMR, CRR, CRC
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P R O C E E D I N G S 

(Proceedings resumed at 9:00 a.m.) 

THE COURT:  Good morning.  You ready to go?  

MS. AGNE:  Morning, Your Honor.  Yes. 

THE COURT:  All right.  You may continue. 

MS. AGNE:  Thank you. 

MICHAEL EDWARD JOHNSON,

called as a witness herein by the Defendants, having been 

previously duly sworn or affirmed, resumed the stand and 

continued to testify as follows:

DIRECT EXAMINATION (Continued) 

BY MS. AGNE:

Q. Former Councilman Johnson, thank you for coming back this 

morning.  

Would you state your race or ethnicity for the record, 

please.  

A. Black male. 

Q. And what did you do before running for elected office in 

Arizona? 

A. Before running for office, I actually worked at the Boys & 

Girls Club.  Worked on the Phoenix Police Department, and when 

I retired -- for 22 years.  Retired out of the homicide detail.  

I then worked for the Department of Gaming, where I did 

investigation, background investigations and checks for casino 

employees.  And then I started my own security and 
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investigation firm.  And then after that, I ran for city 

council.  

Q. And when you were a police officer, did you focus on a 

particular area of Phoenix or the city as a whole? 

A. As a patrol officer, I started out working out of the 

Maryvale Precinct in the -- West Phoenix.  And then I 

transferred to -- when they built the new South Mountain 

Precinct right there on 2nd Avenue and Southern, I worked out 

of the South Mountain Precinct.  I transferred there to Sky 

Harbor Precinct where I worked property crimes, and then I went 

to robbery, and we pretty much worked all over the city in all 

the other details that I worked. 

Q. And you were elected to three terms representing District 8 

on the Phoenix City Council; correct? 

A. Yes, ma'am. 

Q. Did you get a sense of the demographics of District 8 

during that time? 

A. Yes. 

Q. And what were they? 

A. I would just kind of say it's probably about 50 percent 

Hispanic, maybe 9 to 10 percent African-American, and then 

split basically after that.  It is a majority Hispanic voting 

district. 

Q. And when you were a candidate or elected officer, did any 

voter or constituent ever tell you that they could not vote 
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without ballot collection by someone who was not a family 

member, household member, or caregiver? 

A. No. 

Q. And you would be in a position to know if there were people 

like that in District 8? 

A. Yes. 

Q. Including in public or senior housing in District 8? 

A. Yes. 

Q. And you vote early yourself? 

A. Sometimes. 

Q. How do you usually return your early voted ballot? 

A. I put it in the mailbox.  I've actually dropped it off at 

the county clerk's office.  City elections, I've dropped it off 

at the city clerk's office.  And I've also dropped it off at 

the polling places. 

Q. Ever had your ballot collected? 

A. No. 

Q. And why not? 

A. I just always wanted to do it myself. 

Q. Do you have a cluster mailbox in your neighborhood? 

A. Yes. 

Q. Did you ever have any concerns about its security? 

A. No. 

Q. In your experience, HB 2023 will not disenfranchise 

minority voters? 
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A. No, definitely not. 

Q. And, in fact, the opposite is true? 

A. Yes. 

MR. SPIVA:  Objection, Your Honor.  Leading.  Lack of 

foundation. 

THE COURT:  Sustained.  

BY MS. AGNE:

Q. Why do you think HB 2023 would not disenfranchise minority 

voters? 

A. It actually, with the minority voters, what it actually 

does, it would not disenfranchise minority voters because it 

gives them the opportunity to still have the available means to 

use the U.S. Postal Service, and which is one of the main 

services that we have.  It also gives them the ability to have 

family or relative or a close friend, if they were not able to 

drop their ballot off, to be able to drop that ballot off at 

the mailbox. 

Q. And you testified yesterday that you testified in support 

of HB 2023 before the legislature multiple times.  

A. Yes. 

MS. AGNE:  Stacy, if you could bring up previously 

admitted Exhibit 17, starting at page 45, so 17-045, and then 

lines 4 through 16.  

BY MS. AGNE:

Q. Former Councilman Johnson, there was a hearing before the 
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House Elections Committee on January 25th, 2016.  Does this 

appear to be the beginning of your testimony from that hearing? 

A. Yes. 

Q. And you say there on line 7:  I want to say that not only 

do I strongly support it, I think it's not strong enough.  

And you were talking about HB 2023 there? 

A. Yes. 

Q. Why did you think it wasn't strong enough? 

A. Because I think there should be some more stricter criminal 

actions that should have been taken in the bill. 

Q. To penalize mass ballot collection? 

A. Yes. 

MS. AGNE:  Stacy, if you could move to page 48 through 

49.  

BY MS. AGNE: 

Q. Former Councilman Johnson, this is a continuation of your 

testimony.  If you'll look to line 4, you start:  And I want to 

share a story, because I actually ran for county board of 

supervisors.  

Do you see that there? 

A. Yes. 

Q. And when did you run for board of supervisors? 

A. In the last -- it was a special election, so it's been -- 

seems like a couple of years ago. 

Q. And what was the story you shared with the legislature 
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about ballot collection? 

A. That I actually had people who had called my campaign 

office who were complaining that someone had come to their door 

to collect their ballots and they didn't know who they were.  

They didn't have any identifying clothing on.  

I had one gentleman call and said that he actually 

questioned the person about if they were to officially collect 

the ballot, asked them for their name and any information.  

That person just simply showed him the voter's name on the 

telephone and said, "Is this you?"  And they would identify, 

"Yeah."  Then they would say, "I'm here to collect the ballot."  

And he actually followed them and tried to find more 

information to find out who they were, what they were going to 

do with the ballot, and why they were there to collect his 

ballot.  And the person never gave him a name or who they were 

working with, nor did they have any shirt or identifying 

identity on them that would say who they were representing. 

Q. So the ballot collector didn't have any identifying 

indicia? 

A. No. 

Q. And they wouldn't give up that information? 

A. No. 

Q. If you'll look to the -- 

THE COURT:  I'm not sure.  Did they tell you -- 

someone called and talked to you about this?  
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THE WITNESS:  Yes. 

THE COURT:  And the person who had this complaint was 

telling you about it?  

THE WITNESS:  Yes. 

THE COURT:  Not your staff; it was you directly?  

THE WITNESS:  No.  They called me directly right after 

it happened.  They were actually following the person and 

wanted to call the police but said the person went around the 

corner and disappeared. 

THE COURT:  Okay.  

BY MS. AGNE:

Q. And if you'll look to the bottom of your screen, Former 

Councilman Johnson, you testified to the legislature that:  

People are giving up those ballots to people, and there's no 

way to know where those ballots are -- whether those ballots 

are ever turned in or whether they looked at the ballots or 

what is going on with that.  

A. Correct. 

Q. Do you see that? 

A. Yes. 

Q. So that was your concern about the mass ballot collection.  

The voters were unable to track their ballots? 

A. Yes. 

Q. Did you have additional concerns?  

A. It was not that just that they were unable to collect the 
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ballots.  It was just that process of not being able to follow 

through if some stranger's going around picking up ballots.  

And voters not having any idea who that was that picked up 

their ballot, what that ballot was actually going to be used 

for.  So it brought great concern. 

MS. AGNE:  Stacy, if you could move to previously 

admitted Exhibit 23.  And we're going to start on page 73, so 

23-073.  

BY MS. AGNE:

Q. Former Councilman Johnson, you also testified before the 

Arizona Senate Committee on Government on February 24th, 2016.

Does that sound right? 

A. Yes. 

Q. And on the screen, that looks like the beginning of your 

testimony there? 

A. Yes. 

MS. AGNE:  Stacy, if you could please move to pages 77 

and 78 of Exhibit 23.  

BY MS. AGNE:

Q. And then the bottom of 77, Former Councilman Johnson, 

Senator Quezada is asking you a question.  And then it goes to 

the top of 78, where you have a discussion with him through 

line 14 there on 78.  

Do you recall having a discussion with Senator Quezada 

when you testified? 
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A. Yes. 

Q. And he had asked you a question about a possible amendment 

to HB 2023.  

Do you remember that? 

A. Yes. 

Q. So Senator Quezada said if there was some sort of record of 

who collected that ballot, that would make the process better, 

was his question. 

And do you recall your response to that? 

A. I was just going to read it. 

Q. Yep.  Take your time.  

A. Yes. 

Q. And so you testified that the process could be better if 

there was some type of record, but you preferred the bill in 

its original form, the form in which it was passed; is that 

right? 

A. Yes. 

Q. And why was that? 

A. Because I think that the ballot system should be protected, 

that there's rules, there's regulations, and there are laws 

that judge that.  And you have a set date for election, a set 

date for ballots to be in, and a person can't say that -- the 

election was on the 15th, and the 17th that, "Hey, I didn't get 

to vote."  You know, you have those dates that are set.  They 

have to follow those rules, laws, and regulations.  That's what 
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this country is about. 

Q. And more voters vote early in Arizona, so it's important 

that that process is secure? 

A. Yes. 

Q. And if mass ballot collection is targeted at minority 

communities, that introduces the possibility of abuse? 

A. I always say that it's targeted at lower socioeconomic 

communities. 

MS. AGNE:  No further questions on direct.  Thank you.  

THE COURT:  Cross. 

CROSS-EXAMINATION

BY MR. SPIVA:

Q. Good morning, Councilman Johnson.  

A. Good morning. 

Q. How are you? 

A. I'm good.  And you?  

Q. Good, good.  

You have an impressive list of activities, I remember 

from yesterday.  I got lost after the Elks.  My first question 

is, when do you sleep? 

A. Yeah. 

Q. So, Councilmember, you personally took and delivered some 

ballots for seniors at your mom's senior center, didn't you? 

A. Yes. 

Q. And those are folks that you and your mom knew? 
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A. Yes. 

Q. But they weren't folks that you were related to by blood, 

were they? 

A. Um -- 

Q. Other than your mom? 

A. Well, my brother's there, was also staying there too, yes. 

Q. Yeah, sorry.  Good clarification.  I meant the people you 

were taking the ballots for and handing them in or mailing them 

in, those weren't people you were related to by blood? 

A. No. 

Q. And your campaigns for city council, you or your campaign 

volunteers have taken and mailed ballots for people that they 

meet when knocking on doors campaigning; isn't that right? 

A. Yes. 

Q. And when you did that or your volunteers would do that, you 

would -- you'd identify yourselves to the people whose doors 

you were knocking on? 

A. Yes. 

Q. And you or the volunteers who were helping you would 

identify which campaign you were with; correct? 

A. Correct. 

Q. And you or your volunteers would encourage them to turn in 

their ballot; true? 

A. True. 

Q. If they asked you to turn in their ballot for them, you or 
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your campaign would do that for them; isn't that right? 

A. Yes. 

Q. And you or your volunteers were not related by blood, I 

take it, to all the folks whose doors you knocked on? 

A. No. 

Q. And you or your volunteers were not related by blood to all 

the folks who gave ballots to you to mail for them; correct? 

A. Correct. 

Q. Your volunteers would typically wear Mike Johnson T-shirts? 

A. Yes, sir. 

Q. And the voters who gave your volunteers their ballots were 

comfortable because they knew and trusted you; correct? 

A. Yes. 

Q. Your campaign would take them and would put them in the 

mailbox; true? 

A. True. 

Q. You had volunteers who helped with your campaign; right? 

A. Yes, sir. 

Q. 10, 15 volunteers, usually? 

A. No.  It was usually less than that, sir. 

Q. Okay.  You didn't provide any training to the volunteers 

who worked for you about what to do if someone asked them to 

mail their ballot for them, did you? 

A. The campaign manager did, though, yes. 

Q. Okay.  And I take it that neither your volunteers nor you 

Case 2:16-cv-01065-DLR   Document 399   Filed 10/14/17   Page 15 of 233  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2618 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MICHAEL EDWARD JOHNSON - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1735

would check to see who the person voted for, you know, if they 

gave you the ballot to turn in.  

A. No. 

Q. And, obviously, nobody threw any ballots in the trash or 

anything like that? 

A. No. 

Q. Okay.  And you personally don't have a problem with people 

giving a ballot to a trusted friend to turn in.  Isn't that 

right? 

A. That's right. 

Q. As long as it's someone that the voter decides to trust, 

that's up to the voter.  Correct?

Let me rephrase it, actually, because that was a 

little bit confusing the way I phrased it.  

Who to trust, that decision, that's up to the voter; 

right? 

A. I do understand what you're saying.  

Q. Yeah.  

A. It's just that when you say "who to trust," it's whether 

someone is representing or misrepresenting the authority of the 

person who they are.  So that's where the distrust comes in for 

me. 

Q. Fair enough.  Fair enough.  

And so as long as a person identifies themselves and 

who they're with accurately, not misrepresenting, whether a 
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voter wants to trust that person or trust that person, that's 

up to the voter.  Correct? 

A. Correct. 

Q. And you wouldn't have a problem with someone, say, giving 

their ballot to a neighbor to mail for them; right? 

A. No. 

Q. In fact, you don't even really consider that ballot 

collection; right?  I mean, to include people -- you don't 

consider that terminology to include people that the voter 

knows and trusts.  Fair? 

A. Fair. 

Q. You're more against the -- I think what you called the 

abuse and misuse of ballot collection.  

Is that a fair statement? 

A. Yes. 

Q. And by "abuse and misuse," you mean people going and either 

misrepresenting or not identifying who they are and trying to 

collect ballots from people.  

A. I mean that inclusive of a misrepresentation, a misuse of 

the system and abuse of the system. 

Q. So would it maybe -- either implying or saying that they're 

with the election -- that they're an election official, 

something like that? 

A. Yes. 

Q. Now, I think on direct, you were asked about the bill here, 

Case 2:16-cv-01065-DLR   Document 399   Filed 10/14/17   Page 17 of 233  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2620 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MICHAEL EDWARD JOHNSON - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1737

HB 2023.  

MR. SPIVA:  If we could bring up Exhibit 16, please, 

Heather.

BY MR. SPIVA:

Q. But I'll ask you a couple questions before we get to it. 

You do realize, Councilmember, that the law that was 

passed here would make a felony a lot of the activities that 

you or your campaign used to engage in.  You understand that; 

right? 

A. Yes. 

Q. Okay.  And do you know whether people in your former 

district, whether they know about this law?  That it's now a 

felony to do what you and your campaign used to do? 

A. I think those who are familiar with ballot collection know, 

yes. 

Q. Do you think people understand what this law does?  

MR. SPIVA:  Oh, can you -- I don't know who switches 

over the -- okay.  Thank you very much.

BY MR. SPIVA:

Q. Do you think people really understand what this law does? 

A. I'm not -- when you say do people understand, I'm not quite 

sure -- 

Q. Well, let's -- maybe let's -- 

MR. SPIVA:  If you could flip to the text of the bill.  

I think it's bolded or colored in.  If you can keep -- yeah.  
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Let's -- if you can get both parts of it up, that would be 

great.  I think it was on page 2 and 3.  

So this page, but then the page before it, if we could 

put those on the screen together.  But -- yeah, exactly.  And 

so if you can pull up so it's bigger, H all the way -- you 

know, H all the way through number 4 on the next page, please.

BY MR. SPIVA:

Q. Councilmember Johnson, you understand that a person can 

still give the ballot to a family member to take to the mailbox 

for them? 

A. Yes. 

Q. And if you'll turn with me to the act, "family member" has 

a definition here.  It says:  "Family member" means a person 

who is related to the voter by blood, marriage, adoption, or 

legal guardianship.  

Councilmember, do you know whether "related by blood," 

does that include, say, a second cousin?  

MS. AGNE:  Objection, Your Honor.  It calls for a 

legal conclusion. 

THE COURT:  Overruled.

BY MR. SPIVA:

Q. Do you know if that would include a second cousin? 

A. I don't know.  I would assume so.  I mean, cousins is 

cousins.  

Q. How about a third cousin twice removed? 
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A. Boy, in my family, a cousin's a cousin.  A brother's a 

brother, sisters are sisters.  That's the way it is.  We don't 

go back to the first, third, second cousin.  I mean, that's the 

way. 

Q. Sure.  I understand.  

I mean, are you familiar in the African-American 

community, Councilmember Johnson, oftentimes people will call 

each other cousins even though they aren't related by blood?  

Do you understand that's a common phenomenon, or in your 

experience is that a common phenomenon in the African-American 

community? 

A. I come from a very large family.  And my family, everybody, 

if they're a relative, they're a relative.  So you have some 

that are relatives by marriage and some that are, you know, the 

relatives through blood.  But we never -- everybody -- you got 

a cousin, that's your cousin.  You don't -- 

Q. And you would agree with me, wouldn't you, Councilmember, 

that if somebody made a mistake about what "by blood" meant by 

the statute, that that's not something they ought to go to jail 

for?  You'd agree with me, wouldn't you? 

A. Yes. 

Q. Would you agree with me that this isn't really a very clear 

definition for the public? 

A. No, I wouldn't. 

Q. Okay.  Let me ask you.  It also says that you can give it 
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to a household member.  Do you see that part of the statute, 

that that's one of the things that someone can still do in 

terms of giving their ballot, they can give it to a household 

member?  You understand that; right? 

A. Yes. 

Q. Do you know whether that includes a situation where maybe 

somebody rents a room in a home that has a separate entrance? 

A. I wouldn't know. 

Q. And do you have any people like that in your district, your 

former district, that maybe they need a little extra money for 

the rent so they rent out a room and they've got a separate 

entrance, maybe it's a garage?  Do you have any situations like 

that? 

A. I'm sure there are. 

Q. Somebody gave their ballot to their tenant or their 

landlord in that situation? 

A. No, I don't think so. 

Q. Don't think they should be allowed to do that? 

A. No.  You asked me if I knew of any that would do that.  I 

said, no, I don't think so. 

Q. What I was asking you is:  If somebody in that situation 

were to give the ballot to their landlord or their tenant, 

would that make them a felon under this law? 

MS. AGNE:  Objection, Your Honor.  Calls for a legal 

conclusion.  
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THE COURT:  Overruled.  I think he's just trying to 

get an understanding of what he understands the law to mean, so 

I think that's a fair question. 

THE WITNESS:  Okay.  Could you just repeat the 

question, please? 

BY MR. SPIVA:

Q. Sure.  

In a situation we were talking about where, say, 

somebody rents a room with a separate entrance in a house, if 

either the landlord or the tenant gave their ballot to the 

other person to take to the mailbox for them, would that make 

them a felon under this law? 

A. I don't think so. 

Q. Okay.  Do you think it should make them a felon under this 

law? 

A. Under the circumstances in which you just described?  

Q. Yes.  

A. No. 

Q. So someone who did that, they shouldn't go to jail for 

that; right? 

A. Under the circumstances in which you just explained, no, I 

don't think so. 

Q. Okay.  Let me -- just a couple more questions, 

Councilmember.  

You submitted a declaration in this case; right? 
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A. Yes, sir. 

Q. And you were asked by attorneys at Snell and Wilmer to 

submit that declaration? 

A. Yes, sir. 

Q. And the drafting was done by a combination of you and 

attorneys from the Snell and Wilmer firm; isn't that right? 

A. Yes. 

Q. Were you aware that Snell and Wilmer represents the 

Republican Party in this matter? 

A. No. 

Q. Did they mention that to you when they asked you to submit 

a declaration? 

A. I don't believe they did. 

Q. And you realize that Snell and Wilmer does not represent 

the State of Arizona? 

A. In this particular case, they're not representing the State 

of Arizona, no.  

MR. SPIVA:  Okay.  Thank you so much, Councilmember.  

I appreciate it. 

THE COURT:  Redirect?  

MS. AGNE:  Yes, Your Honor.  Just a few.  Thank you.

REDIRECT EXAMINATION

BY MS. AGNE:

Q. Councilmember Johnson, in your experience, would those 

who -- in District 8 who live in senior housing like 
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Washington Manor be more likely to attend to their mailboxes? 

A. Definitely, yes. 

Q. And can you tell me about your experience with that or what 

you learned from -- 

A. Seniors -- seniors are very peculiar and particular.  They 

know when the mailman comes.  They know what time the mailman 

comes.  They generally are there waiting for the mailman to 

come.  The mailman's complaining because the seniors are there 

and won't let them put the mail in the mailbox.  You know, they 

have to put up a flag and say, "Hey, when the flag's up, the 

mail's in."  

So they're very aware, in tune when the mailman comes 

and what time and when they deliver the mail.  As a matter of 

fact, I've had complaints even from Washington Manor when I was 

on the council of people calling and complaining because the 

mailman didn't come on time.  They came later.  

Q. And when you and your campaign volunteers were collecting 

ballots from people who weren't family members, household 

members, or caregivers, that was legal at the time? 

A. Yes. 

Q. As a police officer, you became familiar with mens rea 

standards under the law; for example, "knowingly"? 

A. Yes. 

Q. And so HB 2023 has a "knowingly" standard?  

A. Yes. 
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Q. And you became familiar with prosecutorial discretion? 

A. Yes. 

Q. And so the examples that Mr. Spiva gave you of a household 

member renting a room in a house or a family member who the 

blood connection may be tenuous, likely wouldn't lead to 

charges? 

A. Yes. 

MR. SPIVA:  Objection, Your Honor.  Lack of 

foundation. 

THE COURT:  Sustained.  

BY MS. AGNE:

Q. You were a police officer for 22 years for the City of 

Phoenix? 

A. Yes. 

Q. Testified in court many, many times? 

A. Yes. 

Q. And were deposed in criminal cases many times? 

A. Yes. 

Q. And so you generally became familiar with the type of 

incidents that you were investigating that would lead to 

charges? 

A. Yes. 

Q. And prosecutors have discretion when matters are reported 

to them as to whether to charge or not; right? 

MR. SPIVA:  Objection.  Lack of foundation and 
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leading. 

THE COURT:  Sustained.  

BY MS. AGNE:

Q. Councilmember Johnson, HB 2023 is targeted at ballot 

collectors; right? 

A. Yes, it is. 

Q. So it doesn't penalize the voter? 

A. No. 

MS. AGNE:  Thank you.  No further questions.  

THE COURT:  Thank you for coming.  

THE WITNESS:  Thank you. 

(Witness excused.) 

THE COURT:  Defense may call the next witness.  

MS. KARLSON:  We recall Michelle Ugenti-Rita.  

Your Honor, if we could have five minutes.  Apparently 

they're still on their way, if right now is a good time to take 

a recess.  

THE COURT:  Not really.  Do you have somebody else to 

bring in?  

MS. KARLSON:  No, we do not. 

MS. HARTMAN-TELLEZ:  I've been told she's five minutes 

away. 

THE COURT:  Okay.  Well, we'll just wait.  Is there 

anything else we can take care of while we're waiting?  

MR. JOHNSON:  Can we get Sara back in here?  Let's get 
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through some exhibits just to get them admitted, Your Honor. 

THE COURT:  Okay.  

MS. HARTMAN-TELLEZ:  She's in the elevator.  

THE COURT:  Okay.  

MS. HARTMAN-TELLEZ:  Momentarily.  

(Brief pause in proceedings.) 

THE COURT:  Good morning.  Come on in.  Take the 

witness stand.  I'll remind you, you're still under oath. 

MICHELLE UGENTI-RITA,

called as a witness herein by the Defendants, having been 

previously duly sworn or affirmed, resumed the stand and 

continued to testify as follows: 

THE COURT:  You may proceed.

DIRECT EXAMINATION (Continued) 

BY MS. KARLSON:

Q. Good morning, Representative.  

A. Good morning. 

Q. When we ended last time, we had been discussing whether or 

not you had heard of specific allegations of elections fraud 

when you proposed the bill.  But I'm going to depart from that 

for a minute. 

Were you aware of -- when you wrote HB 2023, of 

SB 1412, a bill from 2011? 

A. From 2011?  Who was the sponsor?  

Q. Don Shooter.  
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A. Oh.  Yes.  Is it -- 2011.  I'm vaguely familiar with it. 

Q. But you didn't use that or did you use that as a basis for 

HB 2023? 

A. No. 

Q. Were you aware of any of the preclearance issues that were 

surrounding SB 1412 when you wrote HB 2023? 

A. No. 

Q. You weren't -- were you in the legislature in 2011? 

A. I was, but I just got there.  I was sworn in January of 

2011. 

Q. Were you aware of any specific allegations of election 

fraud regarding vote-by-mail when you proposed 2023? 

A. I was -- I'm aware and was aware that voter fraud exists. 

Q. And did you hear about any voter fraud specifically 

regarding vote-by-mail? 

A. I heard -- yeah.  I mean, I heard generally from 

individuals probably within my district.  Then I've heard -- or 

I do recall just general conversations about it down at the 

Capitol. 

Q. Did you borrow any elements of HB 2023 from laws in other 

states? 

A. No. 

Q. Did you borrow any concepts for HB 2023 from laws in other 

states? 

A. No.  But I did look at what other states were doing. 
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Q. And what did you find? 

A. I did find that I think it's around 14 states regulate the 

mass collection of ballots to varying degrees. 

Q. Did you work with the Secretary of State's Office in 

drafting HB 2023? 

A. Not particularly. 

Q. Are there any exceptions to HB 2023's general prohibition 

on allowing ballot collection? 

A. Yes.  There are three noted exceptions for instances where 

you would be allowed to carry someone else's ballot, and that 

is caregiver, household member, and family member. 

Q. Were these exceptions part of your original bill? 

A. Yes. 

Q. Why did you include the exception for family members? 

A. They take into consideration reasonable circumstances that 

people may have. 

Q. And did you limit that exception to immediate relatives? 

A. Did I want that exception?  

Q. Did you want to limit the exception to immediate relatives? 

A. I believe those terms are defined in statute, but however 

they're defined felt broad enough yet contained enough to be 

reasonable and relatively easy to understand. 

Q. And why did you include the caregiver exception? 

A. That kind of made sense.  There are people who are in homes 

where they're being taken care of by someone else, and it would 
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make sense that that care would extend to them needing 

assistance in getting their ballot to the appropriate place. 

Q. And did you limit that exception to doctors and nurses? 

A. No.  I believe "caregiver" is also defined in there, and 

it's -- I think it's doctors, nurses, and other kind of 

individuals that are in maybe -- that maybe care for you in 

other kind of home situations, in caregiving home situations. 

Q. Why did you include the exception for household members? 

A. Well, I mean, that made sense.  That was kind of an obvious 

convenience.  You could play that in your mind.  You're living 

with someone and they've got their ballot, and they grab your 

ballot and turn it in.  And so that also made sense. 

Q. And this allows -- does this allow nonrelatives? 

A. It does.  The household member allows nonrelatives.

Q. As does the caregiver exception? 

A. Correct.  Those can both be nonrelatives, correct. 

Q. Do you know if any other states include similar exceptions 

in their ballot collection regulations? 

A. I don't.  But I know that other states -- you know, there 

are degrees in which they kind of regulate it.  So they may 

exist. 

Q. But you don't know the specifics on those? 

A. I don't, no. 

Q. Is violation of HB 2023 a felony? 

A. Yes, it is. 
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Q. Do you know what class of felony? 

A. It's Class 5 -- Class 6.  

Q. Was the selection of Class 6 felony intentional? 

A. Sorry about that.  There's a lot of Class 5s in statute.  

That's why I said that.  

Class 6.  Yes, it was intentional.  It's strong, and 

that communicates that violation of this statute is taken 

seriously.  But it also is flexible.  You're able to plead it 

down. 

Q. And when you say "plead it down," what do you -- 

A. To a misdemeanor. 

Q. So then someone could still be convicted of ballot 

collection but be treated as a misdemeanor? 

A. Yes.  Exactly.  It would depend on the circumstances and 

the police and prosecutor and the events surrounding the 

particular incident. 

Q. Why did you believe a felony was appropriate? 

A. Because I believe that violating this particular behavior 

is significant and serious.  And in order to communicate that, 

I felt that it should be treated with an equally serious 

penalty. 

Q. What was the intent -- or what is the intent required for a 

guilty verdict under this bill? 

A. You have to knowingly -- the mens rea standard is 

knowingly.  
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Q. And why was that included? 

A. That's an important element to, you know, establish what 

level of responsibility.  And, you know, the bill isn't 

designed to grab people who may accidentally or inadvertently 

be in possession of more than one ballot.  It's really designed 

to get at those who are knowingly engaging in activity where 

they're collecting a numerous amount of ballots.  

And so I think myself and the legislature thought it 

was appropriate that the standard be high, and "knowingly" fits 

that. 

Q. Would state or county authorities be empowered to enforce 

this bill if there was evidence of ballot collection? 

A. Yes. 

Q. Do you know who would undertake that enforcement? 

A. Whatever local jurisdiction, you know, the particular 

offense is in. 

Q. Do you think it would be county recorder's offices? 

A. Do I think it's the county recorder's office to enforce?  

Q. Prosecute, correct.  

A. To prosecute?  I don't think prosecute.  It may be within 

their scope to identify or turn in or verify or document, at a 

minimum. 

Q. And what is the consequence for the voter if they use a 

ballot collector? 

A. None, other than they may not know if their ballot ever got 

Case 2:16-cv-01065-DLR   Document 399   Filed 10/14/17   Page 32 of 233  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2635 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MICHELLE UGENTI-RITA - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1752

turned in. 

Q. If you're worried about fraudulent voting, why are the 

counties still counting collected ballots? 

A. I don't understand that question.

Q. If the reason for the bill was your concern about fraud --

A. Uh-huh. 

Q. -- why would you not prohibit the counties from counting 

those ballots that were turned in by a collector? 

A. Why would I not also include that?  I mean, I guess I 

could.  This seemed most reasonable and made most sense. 

Q. Are you aware of other steps that counties undertake to try 

to ensure the security of ballots? 

A. I mean, yeah.  You have to verify your identity when you go 

into a polling location.  As it relates to the mail-in, the -- 

I think they verify your signature.  You have to sign the 

outside of the ballot.  I mean, there are efforts that are 

made, I think. 

Q. And were there public hearings on HB 2023? 

A. Yes, ma'am. 

Q. Do you recall if members of the public attended? 

A. Yes. 

Q. And if a person couldn't attend those public hearings in 

person, were there other ways they could provide input to the 

committee? 

A. Oh, sure.  I mean, I think we went over them too.  I mean, 
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they could call.  They could email.  They could stop in.  They 

could register their opposition or support online.  

Q. And did you encourage members of the public to attend those 

committee hearings? 

A. Yes. 

Q. Do you know what racially polarized voting is? 

A. Yes, I guess. 

Q. What is it? 

A. I mean, I would -- that you would be voting for a 

particular issue just based on where you think your ethnic 

group, perhaps, would be on that particular issue. 

Q. Were you aware of racially polarized voting in Arizona when 

you sponsored 2023? 

A. I'm aware that many issues get polarized for reasons, and 

that's just part of the nature of legislating and passing 

bills. 

Q. Were you presented with any reports on racially polarized 

voting and how that would impact -- or how 2023 would impact 

voting practices of minorities? 

A. I heard that claim in committee, and I have -- I've heard 

that claim.  But I don't -- I don't determine or -- whether a 

behavior or practice should exist based on how many people 

participate in it.  Those -- that -- you know, something like 

that isn't something that I used as my consideration for 

introducing the bill. 
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Q. And when I say "reports," let me be more clear.  I'm not 

talking about statements.  I'm talking about statistical data.  

A. Okay.  Well, yeah.  Then thank you.  Then I will answer 

more specifically.  

No, I was not presented with specific statistical data 

to demonstrate that polarization that you had talked about. 

Q. Do you recall if 2023 was rushed through the legislative 

process? 

A. No.  It received the exact same treatment every other bill 

down there gets. 

Q. Did any member of any racial minority group support HB 2023 

to your recollection? 

A. Yes.  I believe so. 

Q. Do you recall if Sergio Arellano testified in support of 

2023? 

A. I recall a lot of people testifying.  I sit in hundreds of 

committees and I get bombarded with hundreds of names, and I 

recall the arguments that people made on either side.  I cannot 

recall individuals based on their ethnicity. 

Q. Do you remember the general concerns -- strike that.  

Were there a number of amendments offered to HB 2023? 

A. I don't know if there were a number, but there were 

amendments.  I think there was a committee amendment, and I 

believe maybe four amendments. 

Q. Is this common? 
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A. Very. 

Q. Do you recall any of the amendments? 

A. I -- not specifically. 

Q. Are you concerned about the security of Republican Party 

elections as well? 

A. Well, yes.  I mean, my concern about their -- about the 

potential of fraud or ballot tampering crosses every line and 

spectrum and at every level of government.  Well, in fact, last 

year, I introduced a bill -- of course, I forgot the bill 

number, but it had to do with proxies.  

So within -- within the party, within the -- each 

party, we vote for leadership within that party, our chairman 

and other office holders.  And we have a meeting every year 

where we gather, precinct committeemen gather, and they cast 

their ballot.  

Well, in the Republican Party, you can collect -- you 

can get someone to -- you can get a PC, a precinct 

committeeman, to sign over their ballot to you.  And you can 

take their -- authority to vote, I should say, their ballot -- 

to the meeting and turn in their ballot on their behalf. 

I find this very similar to ballot harvesting and 

passed -- or introduced a bill -- I wish I had passed it, but I 

had introduced a bill to regulate it so that an individual 

could take no more than two.  So they would not be able to 

take -- they could take theirs and then two others.  For the 
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exact same reasons I introduced the prohibition on ballot 

harvesting, 2023, that it undermines the election process and 

there's too much opportunity for fraud and ballot manipulation. 

Q. But the bill that you introduced, you said, allowed a 

person to take in their own ballot and two other people's 

ballots? 

A. Yes.

Q. And the exceptions that you described to HB 2023 were 

different.  They were family member, caregiver, and household 

member.  

Can you explain to me why those differences exist? 

A. Okay, yeah.  Because in -- for party elections, you have to 

be a precinct committeeman, and so it made sense -- it wouldn't 

make sense to limit to a household member because I didn't know 

if they were a precinct committeeman or not.  It made sense to 

just limit it to the total number of precinct ballots you could 

take.  

And so, yeah, I introduced that bill.  I don't believe 

we should -- you know, I don't believe someone should be able 

to walk into one of those meetings with a handful of ballots. 

Q. Do you always vote party line? 

A. No.  No, I don't. 

MS. KARLSON:  No more questions for this witness at 

this time. 

THE COURT:  Okay.  Cross-examination.  
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I've just got a couple questions. 

THE WITNESS:  Okay.  Yes, sir. 

THE COURT:  It sounds like you put a lot of thought 

into the criminal sanction that would be attached to this bill. 

THE WITNESS:  Yes, sir, I did. 

THE COURT:  And did you expect this bill to be 

strictly enforced criminally?  

THE WITNESS:  Yes. 

THE COURT:  How did you understand -- what did you 

intend when you wrote this bill as to how it would be enforced?  

THE WITNESS:  Well, I guess I assumed it would be 

enforced like any kind of other law.  There would be a 

violation that someone either witnessed or -- and that 

violation would be communicated to the appropriate authorities.  

And at that time, the authority would investigate, and 

determine based on their investigation and facts surrounding 

the incident on whether there was sufficient evidence to move 

forward with a charge.  And then it would go through a -- the 

court system. 

THE COURT:  How did you intend a violation to be 

identified?  Someone brings in a ballot.  What did you expect 

would happen?  

THE WITNESS:  Well, I could see a couple scenarios 

playing out.  I could see -- I could see poll workers or county 

officials at a polling location bearing witness to someone 
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bringing in a handful of ballots or perhaps a box of ballots.  

I know -- I know the -- Karen Osborne, which was the 

director of Maricopa County Recorder's Office at the time, had 

made comments that they are familiar with boxes of ballots 

being turned in.  So that would be an example where, you know, 

someone would witness that and document, identify it, and call 

the appropriate authorities at that time.  

Perhaps, in a neighborhood situation, you could have 

an individual -- and you know how neighbors can get.  

They're -- they can be a little nosy, but you can see a 

neighbor witnessing someone going door to door, talking with 

the other neighbors perhaps that evening, and coming to realize 

that that individual was going door to door asking for ballots 

and maybe thought that was odd or suspicious and either calling 

the county recorder's office, maybe calling their, you know, 

city council or maybe even calling authorities.  

So those are just some examples that play into my 

head. 

THE COURT:  All right.  Thank you. 

THE WITNESS:  Okay.  You're welcome. 

THE COURT:  You may proceed.

CROSS-EXAMINATION

BY MR. SPIVA:

Q. Good morning, Representative Ugenti-Rita.  Good to see you 

again.  
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A. Yes.  Good morning. 

Q. So we met at your deposition, obviously.  My name, again, 

is Bruce Spiva.  I represent the plaintiffs in this action.  

Let me ask you, I think you talked a little bit on 

direct examination about the Shooter bill, the 2011 bill.  It 

was 14 -- it was SB 1412.  I know the numbers are kind of hard 

to track --

A. Thank you. 

Q. -- over the years, but I think you know it as the Shooter 

bill.  

A. Well, he's got two.  That's why I wanted -- you know, he 

had another one that -- 

Q. This is the earlier one.  

A. Okay.  Right.  So -- 

Q. Yeah.  So when you first got to the legislature? 

A. Yes.  Okay. 

Q. Okay.  So, and I just want to make sure this is clear.  You 

don't really recall what information, if any, that you looked 

at or that made you think that there was a need for that bill 

at the time; correct? 

A. For Shooter's 2011 bill?  

Q. Correct.  

A. Correct.  I'm not very familiar with that bill at all. 

Q. And you recall that that bill was also repealed -- strike 

"also" -- was repealed in the same session as it was passed? 
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A. You know, I don't. 

Q. Do you recall that it was repealed either in the same or 

the subsequent session? 

A. Not -- not really.  I'll take your word for it.  I mean, I 

don't know quite where you want me to go with this. 

Q. You recall that it was repealed? 

A. Not particularly. 

Q. Okay.  Let's talk for a minute about the -- I think you 

know it as the omnibus bill, but it's HB 2305.  Do you recall 

that? 

A. 2305, that was -- yeah.  That had -- that was repealed --

Q. Right, yes.  

A. -- by the legislature. 

Q. Both of them were repealed, but I --

A. Yeah, okay.  Right.  But the one that I remember, yeah. 

Q. Okay.  We should -- I'll try better, and if you can try as 

well, we both should try so I get whole question out, and I'll 

wait until you get your whole answer out -- 

A. Okay.  I gotcha. 

Q. -- so that the court reporter --

A. Thank you.

Q. So with respect to the omnibus bill, HB 2305, that limited 

ballot collection to a certain extent.  Correct? 

A. I believe so. 

Q. It didn't ban ballot collection, though; right? 

Case 2:16-cv-01065-DLR   Document 399   Filed 10/14/17   Page 41 of 233  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2644 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MICHELLE UGENTI-RITA - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1761

A. I believe that's correct. 

Q. It didn't make ballot collection a felony; correct? 

A. I'm going to take your word for it.  Yeah, then it didn't. 

Q. And -- but it passed the legislature; right? 

A. It did pass the legislature. 

Q. And then it was repealed in the same legislative session 

that it was passed in; correct? 

A. Yes. 

Q. And you would agree with me that it is not common for the 

Arizona Legislature to enact and repeal the same law in the 

same legislative session.  True? 

A. I don't know.  You just got done telling me there was a 

circumstance in 2011 in which it happened. 

Q. That -- correct.  But my question is, other than that 

circumstance involving ballot collection, the repeal -- the 

enactment and repeal of the same law in the same legislative 

session is not -- is not usual, is not normal.  

Strike that.  Let me start again.  

You would agree that it is not common -- that's the 

word I was looking for -- for the Arizona Legislature to enact 

and repeal the same law in the same legislative session.  True? 

A. That's not a common practice. 

Q. Yeah.  

A. Yeah, okay. 

Q. And you were aware that prior to the repeal of HB 2305, the 
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omnibus bill -- 

A. Okay. 

Q. -- that there were citizens' groups that had collected like 

140,000 signatures to put HB 2305 on the ballot in a referendum 

to repeal it.  Correct? 

A. Correct. 

Q. Let me ask you -- I want to turn to 2023.  

And let me ask you, did you have a meeting with what I 

think you have called stakeholders in about December of 2015 

about HB 2023? 

A. Yes, sir. 

Q. Okay.  

A. I did. 

Q. And did that meeting -- 

MR. SPIVA:  Actually, if we could pull up Exhibit 55, 

please.  

THE WITNESS:  Uh-huh.

BY MR. SPIVA:

Q. Did that meeting include Robert Graham, who I believe was 

the executive director of the -- I mean, the chair of the 

Arizona Republican Party at the time? 

A. It did. 

Q. He attended?  

A. Yes. 

Q. And was it attended also by Republican Representatives 
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Finchem and Livingston? 

A. I believe it was.  But not J.D.  

Q. And -- 

MS. KARLSON:  Objection, Your Honor. 

THE COURT:  Hang on a second. 

MS. KARLSON:  This document was not admitted 

yesterday.  It was just taken under advisement. 

MR. SPIVA:  And I'm going to seek to admit it once I'm 

done with this line of questioning, Your Honor.  This is -- 

this email, which I will ask Representative Ugenti-Rita in a 

minute, is the email that set up the meeting.  So I can proceed 

to that if that's best. 

THE COURT:  Go ahead. 

MR. SPIVA:  Go ahead?  Okay.

BY MR. SPIVA:

Q. Representative Ugenti-Rita, take a look at Exhibit 55.  And 

why don't we -- once you've had a chance to take a look at this 

page, why don't we switch -- go to the next page.  

A. Oh, you can draw. 

Q. Can we flip to the second page?  

A. Yes.  Can I finish reading it?  

Q. Yeah, sure.  Actually, we'll keep them both up.  

A. Okay.  

Q. Just tell me when you're done, Representative Ugenti-Rita.  

A. Okay.  
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Great.  Thank you.  

Q. So I think this is a series of emails; is that true? 

A. Yes.  It looks like a series of -- 

Q. And the first one, I believe, is on the second page at the 

bottom, from Sharon Carpenter to Mark Finchem and J.D. Mesnard 

and to Eric Spencer, with a "cc" to you and Marshall Pimentel.  

And this is an email that I think was sent out by your -- one 

of your legislative research analysts; is that true? 

A. Yes. 

Q. And it says:  Representative Ugenti-Rita would like to set 

up a ballot harvesting stakeholder meeting.  Please let me know 

your availability on December 7th after 10:00 a.m. and all day 

December 8th.  

Correct? 

A. Yes. 

MR. SPIVA:  If we can shrink that down.

BY MR. SPIVA:

Q. And the next email in the chain, I believe, is from 

Mr. Eric Spencer, who is the state election director, giving 

his available dates.  Correct? 

A. Yes. 

Q. And then the next email in the chain is a response from you 

to Eric Spencer, also, you know, continuing to schedule.  

Correct? 

A. Uh-huh. 
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Q. And these are emails that you either sent or received; 

right? 

A. Yes. 

Q. Okay.  

MR. SPIVA:  And then we don't have to highlight them, 

but if you can take that down, please.  

BY MR. SPIVA:  

Q. And there are a couple more in the chain, more scheduling 

back and forth.  But those are the set of emails that kind of 

set up this stakeholder meeting in December of 2015; correct? 

A. Yes, sir. 

Q. And all of the people on this email, those include -- those 

who are included on here, are people who were invited to that 

meeting? 

A. Yes, sir. 

Q. Okay.  And it doesn't have Robert Graham on the emails, but 

he also attended the meeting; correct? 

A. Yeah.  I believe he attended. 

Q. Okay.  

MR. SPIVA:  Your Honor, at this time I'd like to move 

to admit Exhibit 55 into evidence.  

MS. KARLSON:  Your Honor, we re-urge our hearsay 

objection.  There's hearsay within hearsay here in this email.  

We've got Eric Spencer.  We've got Mark Finchem.  We've got a 

number of people who are in this email, and it can't be 
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admitted.  It doesn't fit into the hearsay exception. 

MR. SPIVA:  I'm not actually trying to admit it for 

the truth of the matter, Your Honor, just to show that the 

meeting was set up and she's just testified to.  

I mean -- and Eric Spencer is an agent of the 

Secretary of State, obviously, as the elections director.  

So -- 

THE COURT:  So I'll admit it, but not for the truth of 

what's in there.  Just for the fact that there's something set 

up for the meeting. 

MR. SPIVA:  Thank you, Your Honor.

(Exhibit No. 55 admitted into evidence.) 

MR. SPIVA:  So we can take the exhibit down, please.

BY MR. SPIVA:

Q. And the people that we just discussed, I think it was 

Representative Livingston, Representative Mesnard, Eric 

Spencer, Robert Graham, those are people that you considered 

stakeholders in the ballot collection bill that you were 

getting ready to introduce; correct? 

A. Yes.  They had indicated support in some degree, and... 

Q. And do you recall that when I asked you at your deposition 

what transpired at that meeting, that your counsel interposed 

an objection and instructed you not to answer?  

Do you recall that? 

A. No. 
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Q. What was discussed at the meeting? 

A. Am I supposed to answer that?  Or am I -- 

MR. LANGHOFER:  Your Honor, can we have a moment to 

consult with our client?  

THE COURT:  Okay. 

MR. LANGHOFER:  For the record, I'm Kory Langhofer.  

I'm attorney for Representative Ugenti-Rita.  

THE COURT:  All right.  

(Conference off the record between the witness and 

Mr. Langhofer.)

BY MR. SPIVA:

Q. You've probably forgotten the question by now.  I may have 

too.  

But what was discussed at the December 2015 

stakeholders meeting? 

A. Yeah.  So just kind of generally speaking, because it was a 

few years ago, what -- you know, what should be the strategy?  

Should we have cosponsors?  What committee would it go through?  

What do we look like -- what do we think the support would look 

like as it went through the legislative process?  What would be 

some of the objections?  Could we get it out of the Senate?  

That kind of -- you know, that kind of stuff.  

Q. What were the objections --

A. Very typical -- 

Q. -- the potential objections you discussed?  And pardon if I 
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interrupted you.  You should continue.  

A. I think -- so should we do -- should it be -- you know, 

what would be most appealing for people?  Would they prefer a 

ban, or do we limit the numbers?  

Objections could be that, you know, maybe, you know, 

people -- or I should say members.  This is really kind of 

member-specific, since that's the process it has to go through.  

Explaining why I thought and those who supported the 

bill needed it.  Making sure that that was communicated 

properly, so what we could do in terms of education.  Those 

were kind of the general concepts.  

The bill in a different -- slightly different version, 

had died in committee last year, so, you know, some of the 

conversations I remember were about, you know, do we tweak -- I 

think ultimately it was tweaked, but do we do the same thing 

again?  You know, Representative Carter, which is a member in 

the House, had voted against it.  What does she need?  What can 

we do to get her support?  What does she need to see?  

Things of that nature. 

Q. And the only people in attendance were Republicans; 

correct? 

A. Correct. 

Q. And at the stakeholders meeting, I think you said that the 

chair of the Arizona Republican Party, Robert Graham, was also 

present and participated; correct? 
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A. Yeah.  I believe he was there. 

Q. And this was before the bill had actually been introduced 

in the House; is that right? 

A. Yes.  Yes. 

Q. And so at this point, in December of 2015, you already knew 

that HB 2023 would pass along partisan lines; correct? 

A. I thought it would.  I don't know that I necessarily knew 

exactly what the outcome would be, but unfortunately, good 

policy gets, you know, polarized for not very good reasons. 

Q. And one of the ways that policy can get polarized is if the 

only stakeholders that are included are in one party; is that 

fair? 

A. No, actually, it's not fair at all. 

Q. Okay.  HB 2023, in fact, passed out of your committee on 

partisan lines; correct? 

A. It did. 

Q. And it passed the House floor with all Democrats voting 

against it.  Correct? 

A. I guess it did. 

Q. And it passed out of the House floor with all but one 

Republican voting for it; correct? 

A. Out of the House floor, yes. 

Q. Let me turn to I think something you talked about towards 

the end of your direct examination about polarized voting.  I 

think you were asked what the definition of that was, and I 

Case 2:16-cv-01065-DLR   Document 399   Filed 10/14/17   Page 50 of 233  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2653 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MICHELLE UGENTI-RITA - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1770

want to ask it a slightly different way. 

You understand as a, you know, longtime now 

representative, someone who follows Arizona politics, that most 

or the majority of Hispanics in Arizona vote -- tend to vote 

for the Democratic candidates as opposed to Republican 

candidates.  

Do you have an understanding of that? 

MS. KARLSON:  Objection.  Foundation. 

THE COURT:  Overruled. 

THE WITNESS:  Yeah.  I have a -- I understand that 

that is a -- that is a sentiment out there.

BY MR. SPIVA:

Q. Do you have an understanding of whether or not that is an 

actual accurate statement of fact? 

A. Yeah.  I think it's a fair assumption, outside of seeing 

statistics, that they may tend to be registered more as 

Democrats than Republicans.  "They," Hispanics, your term. 

Q. Right.  And the majority of white Arizonans vote -- tend to 

vote Republican; is that also a fair statement? 

A. White Arizonans?  No. 

Q. Non-Hispanic white Arizonans, the majority.  Is that a fair 

statement?  

A. I don't know -- I really can't -- yeah, I'm not going to 

speak to statistical data.  I mean, I know that Arizona has a 

majority of Republican registered voters as -- you know, I know 

Case 2:16-cv-01065-DLR   Document 399   Filed 10/14/17   Page 51 of 233  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2654 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MICHELLE UGENTI-RITA - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1771

that the legislature is -- you know, has a Republican majority 

and we have a Republican governor. 

Q. You chaired the elections committee for a couple of years, 

didn't you? 

A. I did.  Two years, sir. 

Q. Did you ever have occasion as the chair of the elections 

committee to review any data about party affiliation or party 

voting patterns by race or ethnicity? 

A. No. 

Q. And you are aware, though, that Native Americans in 

Arizona, the majority of Native Americans vote for the 

Democratic candidates as opposed to Republican candidates?  Are 

you aware of that? 

A. Yeah, I believe that that's true. 

Q. And you are also aware the African-Americans in Arizona 

tend to vote majority for the Democratic candidates rather than 

Republican candidates.  True? 

A. I'm just going to -- here.  I don't look at someone's 

ethnicity.  I -- you know, partisan -- we have partisan issues.  

People are registered as Republican.  They're registered as a 

Democrat.  I don't have this ethnic lens in which I look at 

voters through.  I look at issues.  

Q. Yeah.  And I wasn't suggesting otherwise.  But what I was 

just asking is whether you knew that as a matter of fact in 

Arizona, African-Americans, the majority of African-Americans 
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tend to vote for Democrats as opposed to Republicans.  

MS. KARLSON:  Objection, Your Honor.  At this point, 

he's asked.  Foundation. 

THE COURT:  Overruled.  

THE WITNESS:  I have a general understanding of the 

makeup of either party, of both parties.

BY MR. SPIVA:

Q. The racial and ethnic makeup of both parties? 

A. Yeah, to a -- generally I do.  I do. 

Q. Now, I want to talk a little bit about the debate over 

HB 2023.  

You recall that there were statements by your 

colleagues in the House during the debate over HB 2023 that 

Native Americans tended to need ballot collection as a means to 

cast their vote.  

Do you remember those statements? 

A. I recall statements based on rural communities needing -- 

their claim that there was a need for rural communities to 

continue to have this practice. 

Q. Okay.  You recall, of course, you were deposed in this 

case; correct? 

A. Yes. 

MR. SPIVA:  Can we just pull up Representative 

Ugenti-Rita's deposition, page 84, line 22 through 85, line 5.
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BY MR. SPIVA:

Q. Do you recall me asking you this question and you giving 

this answer: 

Question:  In other words, some of the -- some 

legislators who represent certain Native Americans said, "This 

is very necessary in my district."  Is that correct?  

Objection.  

The witness:  Thank you for clarifying.  Yes, there 

were statements made by representatives, and certainly, they 

made statements on behalf of their district and their 

constituency.  

Do you recall that question and that answer?  

A. Yes.  Well, I mean, I'm recalling it because I'm reading 

it, yeah. 

Q. Yeah.  

A. Okay. 

Q. And you don't have any reason to doubt the accuracy of 

the -- 

A. Right.  Precisely, no. 

Q. Okay.  And you didn't doubt the motivations of your 

colleagues who made those statements that ballot collection was 

needed on the -- in the Native American nations as a means to 

help Native Americans vote? 

A. I don't doubt their what?  What was the -- 

Q. Their motivations.  
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A. No.  I don't doubt one's motivations.  

Q. And you didn't doubt the accuracy of their statements 

either? 

A. I mean, I don't know.  I -- I guess it depends on their 

testimony.  It depends on what they said.  But by and large, I 

don't doubt that their motivations weren't sincere, and they 

were trying to communicate what they thought was representative 

of either what they believed or what someone might have told 

them. 

Q. Would it be fair to say that you didn't doubt the accuracy 

of their statements but that you would have liked to verify the 

information or data that your colleagues provided?  Is that a 

fair statement? 

A. I think I weigh the validity or credibility of someone's 

statements or testimony kind of like on a case-by-case basis.  

So a lot of things -- it depends on a lot of things.  And 

certainly I -- I don't know.  I didn't doubt their motivations.  

I get along with everybody down there, and, yeah, I mean, you 

know, would I like to verify or do I think that -- to the 

extent I could?  I don't think that's a bad thing. 

Q. So other than holding a public hearing on HB 2023, you 

didn't do anything to verify whether ballot collection was 

necessary for people living on Native American nations in order 

to cast a ballot.  Correct? 

A. I did what I do for every single bill.  
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Q. And just to make sure that the record is clear, that's a 

no; right?  

I mean, other than holding a public hearing, you 

didn't do anything to verify whether ballot collection was 

necessary for people living on Native American reservations in 

order to cast a ballot? 

A. Are you suggesting that I should reach out to every single 

group that I could possibly think of in Arizona to make sure 

that they tell me explicitly that this is an activity or this 

is a law that -- 

Q. I'm just asking -- 

A. -- you agree with?  

Q. I'm just asking a question, Representative.  

A. Well, what I did and what I do is make myself available.  

What I do is follow protocol within the legislature.  What I do 

is meet time frames for posting notices for hearings.  I also 

make myself available in any which way to facilitate 

communications.  

So if there was an issue, I'm -- and if it was so 

profound and so overwhelming and so important to whether they 

would get a ballot in the mailbox, then I feel comfortable 

knowing that they could have -- they've had lots of different 

opportunities and ways to reach out -- reach out to me. 

Q. And I'm not trying to stop you from speaking, but I think 

the question was actually kind of a yes or no, which is:  Other 
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than holding a public hearing on HB 2023, you didn't do 

anything to verify whether ballot collection was necessary for 

people living on Native American reservations.  Correct?  

A. Correct.  I did what I do for every bill. 

Q. And your view is that if there were concerns by people on 

Native American nations, it was the responsibility of those 

people on the reservations who had those concerns to inject 

themselves and participate.  True? 

A. True. 

Q. In your view, it was not sufficient that their elected 

representatives made the point in the debate that many people 

on Native American lands relied upon ballot collection.  

Correct? 

MS. KARLSON:  Objection.  Form. 

THE COURT:  Overruled.  

THE WITNESS:  Say that again.

BY MR. SPIVA:

Q. In your view, it was not sufficient that native -- that 

representatives -- that their elected representatives made the 

point that many people on Native American lands relied upon 

ballot collection.  Correct? 

A. It's not that it wasn't sufficient.  It just wasn't 

persuasive.  I mean, you know, you act like I've got way more 

power than I do.  I'm one member who introduced a bill.  I have 

to get it on a committee hearing.  I have to get members to 
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vote for it out of committee.  Then I got to get members to 

vote for it off the floor.  And then I got to start the whole 

process again in the Senate.  

And then on top of that, I have to --

THE COURT:  Hang on.  Can you slow down, please?  

THE WITNESS:  Okay, yeah.  Yes, sir.  

I have to get the governor to sign.  So it's not that 

they weren't sufficient, but clearly they were not very 

compelling to myself and to everyone who voted for the bill.

BY MR. SPIVA:

Q. And that's because the people on the Native American lands 

didn't come to the Capitol and testify in person; is that fair? 

A. No.  Did I say that?  Whatever argument was made just 

wasn't convincing enough to the legislature.  

Q. But in your view, if people were concerned that ballot 

collection -- people on Native American lands were concerned 

that ballot collection was necessary, it was their 

responsibility to come to the Capitol and participate in the 

debate? 

A. I think I've said several times that there's a variety of 

different ways to communicate and reach out and share your 

support or opposition.  You don't have to come down.  There's 

lots of different mechanisms to facilitate that communication.  

What I'm saying is, clearly, those arguments weren't 

persuasive enough because the bill was passed in both chambers 
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and signed by the governor. 

Q. And the other means that you addressed included, if you 

have a computer, going on the internet and sending a 

communication that way, or participating that way.  Correct? 

A. That is a way to participate. 

Q. And the other way is to send a letter; correct? 

A. That is another way. 

Q. And the other is to make a phone call; correct? 

A. That is another way, yes, sir. 

Q. But sending their elected representative to carry that 

message on the floor of the legislature, in your view, that was 

not sufficient? 

A. No.  It just wasn't persuasive.  It's sufficient.  It just 

didn't work.  Their arguments did not hold -- weren't credible 

enough.  People didn't -- they weren't persuaded by their 

arguments.  It's certainly sufficient, and you certainly can do 

that.  

Q. So when Representative Benally made a statement on the 

floor of the house that many times post offices were 45 miles 

away from areas where people lived on the Navajo lands, you 

didn't find that persuasive? 

A. No, I don't think the legislature found that particularly 

persuasive considering -- 

Q. I'm asking about you, by the way, right now.  

A. Okay.  I didn't find it particularly persuasive considering 
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the fact that those -- an individual who is getting their 

ballot in the mail has elected to do so.  And so they have 

taken an action that says, "I want my ballot to be sent to me."  

So I don't think it's unreasonable for that -- to assume that 

that person could then return it the same way that they had 

requested it.  

MR. SPIVA:  Can you pull up, Heather, Exhibit 19, 

which is previously admitted.  

BY MR. SPIVA:

Q. And I want to show you, Representative Ugenti-Rita, one of 

Representative Benally's statements.  

MR. SPIVA:  It's on pages 19-014, starting at line 17, 

to 19-015.  

BY MR. SPIVA:

Q. And I'll just read it out quickly.  

A. Okay. 

Q. Representative Otondo says:  Thank you, Mr. Chair.  

Mr. Chair, Representative Benally, can you please tell me where 

U.S. Post Office delivers their mail on the Navajo Nation?

Representative Benally:  It depends on what --

Mr. Chairman:  Representative Benally, through the 

chair, please.  

Representative Benally:  Mr. Chair, Ms. Otondo, it 

delivers in different communities but communities such as 

Navajo Mountain, which is on the Utah border on the Arizona 
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side, they have their mail delivered to Red Lake or 

Inscription House --

MR. SPIVA:  If you can please go to the next page.  

And we can just have the page.  We don't have to have it 

focused in.  

BY MR. SPIVA:

Q. -- which is about -- which is about 45 miles away just one 

way.  So it's just those mail doesn't go to the community.  

It's the closest, whoever has the mail, a post office that's --

MR. SPIVA:  Can we just -- yeah.  We don't have to 

focus in.  

BY MR. SPIVA:  

Q. -- a post office that's open still.  

And you were there for that testimony; correct? 

A. Yes.  Is this on the floor?  

Q. Yeah.  

A. Yeah. 

Q. Yes.  

A. Yes, sir, I was. 

Q. And you heard Representatives Otondo and Benally express 

concern about the lack of accessible mail facilities; correct? 

A. Yes, I heard this exchange. 

Q. And you don't know whether there is public transportation 

on the Navajo Nation to travel 45 miles, do you? 

A. Let me tell you what I do know. 
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Q. Actually, I'd rather you answer that question, and then you 

can make whatever statement you want to make.  

But the question -- my question is, you don't know 

whether there is public transportation on the Navajo Nation to 

travel 45 miles; correct? 

A. I don't know that there is, but I don't know that there's 

not.  

Q. And you don't know how long it would actually take, if it 

does exist, to go 45 miles by public transportation on the 

Navajo Nation.  Correct? 

A. I don't know -- I don't know how long it would take by bus 

to go 45 miles. 

Q. And you don't know how much it would cost; correct? 

A. Not -- not specifically, no, I don't know how much it would 

cost. 

MR. SPIVA:  Pull up pages 19-016, line 14, through 

19-018, line 11. 

THE WITNESS:  Could you -- okay.

BY MR. SPIVA:

Q. And I want to -- I want to just draw your attention to 

another colloquy between Representative Fernandez and Otondo 

about mail delivery on the Tohono O'odham Nation.  

You're aware of the Tohono O'odham Nation? 

A. On the west side, yes. 

Q. You've heard of the Tohono O'odham Nation? 
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A. Yes, yes. 

Q. Okay.  And starting at line 14, Representative Otondo says:  

Thank you, Mr. Chair.  Representative Fernandez.  Are you 

familiar with the Tohono O'odham Nation?  

Representative Fernandez:  I am, Mr. Chairman.  

Ms. Otondo:  Yes.  

Representative Otondo:  With Mr. Clark's amendment in 

mind, do you think that this would be helpful so that neighbors 

would help deliver their mail to Sells where the U.S. Post 

Office is located?  

Representative Fernandez:  Mr. Chairman, Ms. Otondo, 

yes.  In fact, to answer your question, I did call the Sells 

Post Office, and I was wondering how much people actually 

received their mail mandatorily, if that's a word.  That they 

have to put -- that they have to have a post office box in 

Sells.  And I have the number here.  There are approximately 

1,900 rented boxes, meaning there are approximately 1,900 

people or homes that cannot receive home delivery.  

You had no reason to doubt those statements that I 

just read out, did you? 

A. No. 

MR. SPIVA:  If we could turn to the next page, 19-018, 

lines 16 to 19-019, line 9.

BY MR. SPIVA:

Q. There's another statement by Representative Otondo.  It 
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says:  Members, Representative Lawrence, I want to make this 

comment because I have lived in rural Arizona and had the 

pleasure to be on many of the sovereign nations in this state.  

I was born and raised in rural Arizona.  

Many people simply do not have access to home delivery 

when you're speaking of mail.  Many times you do not go -- your 

mailbox could be 45 minutes to two hours away on some of the 

sovereign nations.  I stand in support of Representative 

Clark's amendment.  Having a way to verify who is helping out 

their neighbor without penalty of the law and a fine is highly 

commendable.  

You had no reason to doubt the accuracy of what 

Representative Otondo was saying about many times mailboxes 

being 45 minutes to two hours away on some of the sovereign 

nations, did you? 

A. No. 

Q. You recall there were statements by colleagues of yours 

that Latinos or Hispanics who relied upon ballot collection in 

certain communities.  Do you recall that? 

A. I recall there were activists that suggested there were 

voters who relied on it. 

Q. So you do recall that -- you mean during the hearings, that 

there were some Hispanic civic organizations that testified 

that the Latino community relied upon ballot collection? 

A. Yes.  I've heard secondhand that that's -- that that -- 
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there are voters who rely on it. 

Q. Okay.  But I'm confused because you said a minute ago that 

you remember activists.  

A. Yeah, activists talking -- talking on behalf of voters that 

they're familiar with. 

Q. Okay.  And you're saying in the committee hearing over 

this, you remember activists speaking out against it and saying 

that the Latino community needed it? 

A. Yes. 

Q. Okay.  

THE COURT:  Is this a good place for a break?  

MR. SPIVA:  Sure, Your Honor. 

THE COURT:  Let's take our morning recess.  We'll come 

back at 15 minutes to 11:00. 

(Recess taken, 10:29 a.m. to 10:46 a.m.) 

THE COURT:  You may continue.  

MR. SPIVA:  Thank you, Your Honor.

BY MR. SPIVA:

Q. And you recall that there were statements made by your 

colleagues during the floor debates over HB 2023 that ballot 

collection was particularly needed in the Hispanic community; 

correct? 

A. Yes. 

MR. SPIVA:  And I'm not going to read it, but just 

let's -- if we could put up 19, page 20, lines 6 through 19.

Case 2:16-cv-01065-DLR   Document 399   Filed 10/14/17   Page 65 of 233  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2668 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MICHELLE UGENTI-RITA - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1785

BY MR. SPIVA:

Q. And I'll just ask you to take a look at it.  

THE COURT:  What is this -- what are you showing her?  

MR. SPIVA:  This is the same exhibit.  It's a 

transcript of the floor debate, previously admitted exhibit, 

Your Honor.

BY MR. SPIVA:

Q. You would agree with me that this is a statement that 

Representative Fernandez made about the number of post office 

boxes and the lack of home mail delivery in "St. Louie," 

Arizona?  

Apologies for the pronunciation.  

THE COURT:  Did you mean San Luis?  Is that what 

you're talking -- 

MR. SPIVA:  San Luis, yes, sorry.  Bad pronunciation, 

Your Honor, sorry.  My bad pronunciation.  

THE WITNESS:  Yes.  What is it that you're asking me? 

BY MR. SPIVA:

Q. Just that Representative Fernandez made these statements in 

the floor debates about there being approximately 12,500 

mailboxes and that there was a lack of home mail delivery in 

San Luis.  

A. Yes.  She also made a statement about mass transit.  It 

could be on a different page, but I do remember that one as 

well as being an option for those in her community. 
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Q. And we won't go through it all, but you would agree that 

there were additional statements along the same lines that 

we've been discussing, representatives, your colleagues who 

were saying that in their communities, either Native Americans 

or Hispanics have a need for ballot collection in order to cast 

their ballot.  

A. Yes.  Similar comments were made on the floor by other 

representatives. 

Q. A statement about Somerton, I think, was another community 

that was raised.

Do you recall that? 

A. Yes, and -- yes.  I think that's Representative 

Fernandez's. 

Q. And you were present for all of this discussion and 

testimony; correct? 

A. Yes, I was. 

MR. SPIVA:  And I'd like to just pull up page 31 of 

this same document, 19-31 and 32, if we could just put those 

side by side.

BY MR. SPIVA:

Q. And was this your -- this is your statement in response to 

those -- to many of those comments.  Starting about line 20, 

you say:  To be honest, I don't really know where your question 

is coming from.  This is -- this is -- I think we're getting 

off the amendment here.  I mean, I'm just going to speak really 

Case 2:16-cv-01065-DLR   Document 399   Filed 10/14/17   Page 67 of 233  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2670 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MICHELLE UGENTI-RITA - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1787

frank.  You've got 30 days to get that ballot to the post 

office box.  You get your checks to the post office box.  You 

pick up your kids from school.  You show up to work on time.  

You have a lot of opportunity to engage in this process.  If 

you can't get it done, that is not my problem.  

A. Uh-huh. 

Q. Accurate reading of your statement? 

A. Yes. 

Q. You would agree that there is no law that prohibits a 

citizen from having a neighbor take their bills to the post 

office; correct? 

A. Correct.  None that I'm aware of. 

Q. And there's no law that prohibits an individual from having 

an unrelated neighbor pick up all their bills from the post 

office box if that's what they choose to do.  Right? 

A. Sure. 

Q. And you -- Representative Ugenti-Rita, you don't have 

anyone in your immediate circle that lives in a rural 

community; correct? 

A. Like, are you talking about family?  

Q. In your immediate circle.  

A. People I know?  I really don't know what "circle" means.  I 

mean, other than the shape of it but -- 

Q. Well, this is -- I'm just quoting a statement that you 

made --
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A. Oh, yeah.  

Q. -- and if you want to see that to refresh your 

recollection, I can bring that up.  

A. Well, I'll just speak generally then.  Yeah, there's no one 

in my immediate family or friends that are in rural 

communities.  If that's what you're asking. 

Q. Yes, that's what I'm asking.  

A. Okay. 

Q. There was also an amendment that Representative Clark 

proposed to your bill; correct? 

A. Yes. 

MR. SPIVA:  And if we could put up the same exhibit, 

19, page 7 and 8, pages 7 and 8.

BY MR. SPIVA:

Q. And just to paraphrase -- and you can tell me if you think 

this is a fair paraphrase of Representative Clark's 

introduction of his amendment.  You can see the text beginning 

after his name on page 7 and continuing to page 8.  

Basically, his amendment would have allowed for 

tracking of ballots that were collected by another.  Correct? 

A. Yes. 

Q. And it would have assured that the person whose ballot was 

collected had authorized the collection of their ballot.  

Correct? 

A. It attempted to do that.  I don't know if it would assure 
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anything.  I think that probably goes to why there was some 

opposition, is that it's a regulatory nightmare to do. 

Q. But that was the -- 

A. That was his goal, if that's what you're asking. 

Q. Okay.  And it would have allowed the State to collect data 

on who turns their ballot in that way.  Correct? 

A. I mean, yeah, I mean, I guess if you were going to regulate 

it, you would then have to allow the State to collect data on 

who collects and how -- who they are and how many ballots they 

collect. 

Q. State might have been able to figure out how many people on 

the Native American nations relied upon ballot collection to 

get their -- to vote.  Correct? 

A. Are you asking if the State would then take that data and 

extrapolate some kind of opinion or fact?  I mean, I don't know 

what -- 

Q. I'm not asking what the State would do.  I'm asking what 

the amendment would have permitted the State to do.  

So it would have been able to gather the data 

necessary to determine who was voting through ballot 

collection.  Correct? 

A. Well, if we're going to get into the amendment, I want to 

see the amendment. 

THE COURT:  Stop, stop, stop.  

What's the objection?  
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MS. KARLSON:  Speculation.  

THE COURT:  Overruled.  

THE WITNESS:  Can I see the amendment? 

BY MR. SPIVA:

Q. Well, Mr. Clark summarizes it here.  I don't have the 

actual language of the amendment.  But -- 

A. Well, a couple -- well, to be honest, I mean, sometimes 

it's -- it's his summary.  I mean, I don't know -- 

Q. Fair enough.  

A. -- if that's what the language says.  I mean, I don't know 

what -- 

Q. Fair enough.  

A. -- to what extent it allows the State to do what. 

Q. Fair enough.  Let me ask a different question.  

The State could have amended your bill to allow the 

collection of data on who is using ballot collection to vote -- 

MS. KARLSON:  Objection.

BY MR. SPIVA:

Q. -- correct?  

THE COURT:  Hold on. 

MS. KARLSON:  Foundation. 

THE COURT:  What's lacking?  

MS. KARLSON:  She's not the State, and the State can't 

amend legislation.
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BY MR. SPIVA:

Q. The legislature could -- 

THE COURT:  Whoa, whoa, stop.  

MR. SPIVA:  Sorry. 

THE COURT:  Sustained.  

Go ahead.

BY MR. SPIVA:

Q. During this legislative process over HB 2023, the 

legislature could have adopted amendment which would have 

allowed the State to gather data on who was turning in their 

ballots through ballot collection.  True? 

A. We could have -- this -- people could have supported the 

amendment if they wanted to.  If after considering his 

testimony and if it was -- you know, they could have supported 

it.  

I -- I'm here -- I don't know how it would be 

collected.  I don't know if the State would simply just 

regulate who can collect or if the State regulates who can 

collect and then who the voters are who are giving their 

ballots for collection.  I mean, there's a -- so I'm not sure 

to what degree the State would regulate this process.  

Q. Let me turn back to the Clark amendment.  You voted to 

reject Representative Clark's amendment? 

A. I did.  I did. 

MR. SPIVA:  And we can actually take this down.
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BY MR. SPIVA:

Q. In the hearings that you went to about HB 2023, you did not 

hear anyone testify about a predominantly white area that 

lacked home mail delivery service.  True? 

A. No.  I don't think I've heard that phraseology. 

Q. You understand the question, though? 

A. Yeah.  I mean, that -- white people not having access to 

mail, no.  I guess. 

Q. And you never heard any testimony from community groups 

about predominantly white areas that lacked home mail delivery 

service.  True? 

A. Well, if they live in rural districts.  I mean, I'm 

assuming the rural -- that argument would apply to white 

individuals. 

Q. Yeah.  I think you can appreciate that wasn't my question.  

I said you never heard any testimony from community groups 

about predominantly white areas that lacked home mail delivery 

service.  

A. No. 

Q. Let me ask --

MR. SPIVA:  Can we put up Exhibit 87, please.  

BY MR. SPIVA:

Q. I want to shift gears for a minute and ask you about a CLE 

that you helped present. 

You and Senator Quezada, I think, spoke together at an 
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Arizona State Bar CLE in the spring of 2016; correct?  

A. Yes, sir, we did. 

Q. And that CLE was about election policies; true? 

A. Uh-huh. 

MR. SPIVA:  And let me ask if we can turn to page 11 

of the document.

BY MR. SPIVA:

Q. You see here that Senator Quezada is making a statement, 

and he's talking about the difference between life in one 

community versus the other.  And he talks further about the 

time to travel to an outgoing mailbox.

MR. SPIVA:  And if you could turn the page, please, to 

11.

BY MR. SPIVA:

Q. That:  It's just a fact of life that a lot of people who 

live in the higher-end communities wouldn't understand because 

you've got your mailbox right there next to your door. 

You see -- you see those statements by Senator 

Quezada?  

A. Yes, sir. 

Q. Okay.  And then you make a statement, I think, on the next 

page, beginning at line 20 of page 13 -- sorry.  I guess it was 

at line 16, it looks like.  

Where you say:  Yes.  I mean, I think we're taking 

something very simple and making it complex, which I'm sure a 
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lot of people in this room are very good at doing.  

Very funny joke, by the way.  

A. Oh, thank you.

Q. I liked it.  

So, you know, this is -- listen.  You vote.  Be 

responsible for your ballot.  You want to participate in the 

electoral process, you be responsible for it.  You want to get 

it in the mail, get it back in the mail.  You don't want to do 

that, go to the poll.  You don't want to do either of those, 

don't vote.  

But I'm not going to -- as the government, I'm not 

going to baby you.  I'm not going to give you every single -- 

I'm not going to, you know, go through these conversations of 

every last what if, what if, what if, what if.  It's if you 

want to participate, we have mechanisms for you to participate.  

They're clear.  They're easy to understand, and I encourage you 

to do that.  

And you continue on there.  

That's an accurate reading of your statement? 

A. Yes.  You read it accurately. 

Q. And that's your -- and that is your view; correct? 

A. Yes.  My view is that there are a lot of different ways the 

State helps facilitate voters to participate in electoral 

process.  And when I look at ballot harvesting, I see very, 

very few benefits but a lot of risks.  
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And so considering all the different avenues and ways 

you can participate, I think it's reasonable to want to limit 

that particular one. 

Q. Fair enough.  And I don't mean to cut you off in any way, 

but we do have limited time here.  And so, really, I just 

wanted know whether that was in fact your view.  

And you answered "yes"; right? 

A. Yes, sir. 

MR. SPIVA:  And so, Your Honor, I would move the 

admission of Exhibit 87.  

MS. KARLSON:  Your Honor, we renew our objection on 

the basis of hearsay grounds.  She's not a party opponent.  

MR. SPIVA:  I think Your Honor reserved on that for 

briefing, but we did see, I think, in the -- well, strike that.

We will see an email later that I think will buttress 

the argument that she should be treated as a party opponent.  

Yeah.  You know, we could obviously have her read the 

whole thing into the record.  That doesn't make any sense.  A 

lot of it is just for context.  For instance, Senator Quezada's 

statement, you know, she's responding to his statement, so it 

wouldn't make sense otherwise.  So for completeness' sake, I 

would argue that it should be admitted. 

THE COURT:  Her objection is hearsay.  

MR. SPIVA:  And my response is that she should be 

treated as a party opponent, Your Honor. 
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THE COURT:  Well, you're going to brief that for me; 

right?  

MR. SPIVA:  Yes, we are. 

THE COURT:  Okay.  Well, as soon as you brief it, I'll 

rule on it. 

MR. SPIVA:  Okay. 

THE COURT:  So objection is sustained, but it's 

conditional on my ruling after I see your briefing on party 

opponent argument. 

MR. SPIVA:  Okay.  And, Your Honor, just to be clear, 

the statement that I just read out and that she confirmed was 

her statement, since that is now an in-court statement, I 

assume that is -- apart from the document, that's not -- that's 

still in the record?  

THE COURT:  It hasn't been stricken and there was no 

objection, so it's in the record -- what she said here is in 

the record, but --

MR. SPIVA:  Thank you, Your Honor.  

THE COURT:  -- this document is not admitted into 

evidence at this point. 

MR. SPIVA:  Understood.  Understood.  Thank you.

Can we put up Exhibit 16, which is the text of 

HB 2023.  

BY MR. SPIVA:

Q. Now, you would agree with me, Representative Ugenti-Rita, 
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that HB 2023 makes it a felony for anyone who does not fit one 

of the statutory exceptions to -- 

MR. SPIVA:  If we could turn to the text of the 

amendment itself.  Yeah.  If we can put up all of H, yeah.

BY MR. SPIVA:

Q. It makes it a felony for anyone who does not fit one of the 

statutory exceptions to, quote, knowingly collect, quote, the 

voted or unvoted ballot of another.  

Do you agree with that? 

A. Yes, sir. 

Q. And you'd agree with me that "knowingly" means that they -- 

a person just needs to know that they have collected a ballot.  

Correct? 

A. Collects.  Yeah.  Uh-huh. 

Q. It does not mean that they have to know that collecting the 

ballot is illegal.  Correct? 

A. Correct. 

Q. If someone who is not a family member, household member, or 

caregiver of the voter picks up an unvoted ballot for the voter 

and brings it back to them, they have committed a felony under 

HB 2023.  Correct? 

MS. KARLSON:  Objection.  Calls for a legal 

conclusion.  

THE COURT:  Overruled.  

THE WITNESS:  Yes, if they knowingly know they are 
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collecting.

BY MR. SPIVA:

Q. They see the ballot in the mail and they bring that -- it 

could be a whole pile of mail, but they bring the ballot and 

the mail back to the person, they've committed a felony.  

Correct? 

A. Potentially. 

Q. And when you say "potentially" -- I'm going to break a 

cardinal rule of cross-examination.  Why do you say potentially 

as opposed to definitely? 

A. Because I know in life there's lots of different 

circumstances surrounding an incident, and so potentially that 

could be the case.  But unless we really go deep into your 

"what if" scenario, I don't know if I feel comfortable with a 

"definitely." 

Q. Okay.  And I think you have said that there might be some 

discretion by the prosecutor or by the police about whether to 

enforce it in that way.  Is that fair? 

A. Yes, sir. 

Q. And so, really, minority communities would have to rely on 

the discretion of prosecutors and the police in terms of the 

enforcement of HB 2023.  Is that fair? 

A. Are you going to go down the road that there's now some 

kind of issue between minorities and the police?  I mean, I 

don't know anything about any of that.  All I know that there's 
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discretion because it's a Class 6, and in law, you can plead 

down a Class 6.  

Q. But what I -- my question was that members of the minority 

community would have to rely on prosecutors exercising the 

discretion to plead down this offense.  Correct? 

A. Okay.  Yes.  Everyone would have to rely on the discretion 

of law enforcement.  Everyone.  

Q. As a legislator, have you -- has any information come to 

you about the state of trust in the minority community of the 

police or prosecutors? 

A. Can you ask that again?  

Q. Do you know whether certain members of the minority 

community have a level of fear or distrust of either prosecutor 

or police officials? 

MS. KARLSON:  Objection.  Foundation and speculation.  

MR. SPIVA:  I'll withdraw the question.  Let me move 

on.  

THE COURT:  Sustained.

BY MR. SPIVA:

Q. Your bill, HB 2023, defines family member as a person who 

is related to the voter by blood, marriage, adoption, or legal 

guardianship.  Correct? 

A. Correct. 

Q. And how do you define a blood relative? 

A. Is it self-explanatory?  
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Q. Does it include a third cousin?  

A. I'm not sure.  Maybe that's defined further in statute.  It 

may not be.  I don't know. 

Q. This is the statute.  This is your bill.  

A. Right, I know.  But I don't know if "blood" is somehow -- 

like "blood relative" is further defined.  If it's not, it's 

not.  Otherwise, I can't answer your question. 

Q. Is that something that you looked into when you were 

sponsoring the bill? 

A. I think this is a common definition of family member, so 

it -- it was good for me, and I didn't hear any objections.  

Q. So a member of the public, though, would have to rely on 

kind of the common sense interpretation of what "blood" means? 

A. Or -- okay.  What's that?  

Q. So a member of the public would have to rely on a common 

sense meaning of the word "blood"?  

A. Yeah. 

Q. And I guess if they got it wrong, they'd have to rely on 

prosecutorial discretion to make sure they didn't go to jail? 

MS. KARLSON:  Objection.  Foundation. 

THE COURT:  What's lacking? 

MS. KARLSON:  He's asking her to speculate on what a 

voter would have to do if they didn't know, so also 

speculation. 

THE COURT:  Overruled.  
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THE WITNESS:  If the word "blood" was confusing to the 

voter or the prosecutor or the individual part of this -- part 

of a particular incident, I guess they'd have to look for 

further clarity in statute.  Otherwise, rely on potential court 

cases that may have it better defined.

BY MR. SPIVA:

Q. So you appreciate I would assume, Representative 

Ugenti-Rita, that that type of analysis would only be available 

to someone who could afford a lawyer to do that kind of 

research.  Correct? 

A. No.  I mean, you're just trying to get into minutiae.  I 

don't even know what point you're trying to make.  But if 

you're trying to confuse me, clearly, you have.  I don't know 

where we're going with this, and you want me to define the word 

"blood."  It seems really self-explanatory. 

Q. Well, the difference between committing a felony or not 

depends on the definition of that word, doesn't it? 

A. Is that what you say?  

Q. The statute defines household member as a person who 

resides at the same residence -- 

MR. SPIVA:  If we could take that down, please, and 

highlight "household member."

BY MR. SPIVA:

Q. Means a person who resides at the same residence as the 

voter.  
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If someone rents a room in a house with a separate 

entrance, would that meet the definition of household member? 

A. Yeah.  I think it could. 

Q. But you're not sure, are you? 

A. I'm sure you're familiar with how large the Arizona Revised 

Statutes are.  And perhaps there's some other definitions I'm 

not aware of that could bring clarity if that's -- but just 

looking at the definition and going with another one of your 

"what if" examples, I could see it fitting in there. 

Q. But if somebody makes a mistake and it actually doesn't fit 

in there, they're guilty of a felony; right? 

A. I don't know.  I mean, are you -- isn't that like a 

process, like this is all about?  

Q. Did you check -- did you have somebody check to see whether 

household member was further defined somewhere else in the 

statute when you sponsored this bill?  

MR. LANGHOFER:  Object.  

Your Honor, Kory Langhofer, counsel for the witness.  

I think I have to object to that question because it 

calls for privileged information. 

MR. SPIVA:  Doesn't call for anything privileged.  I'm 

asking -- 

THE COURT:  Hang on.  Stop.

What privilege are you relying on?  

MR. LANGHOFER:  Attorney-client privilege.  Perhaps to 
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the extent the question's not asking for communications between 

attorneys -- or with attorneys. 

THE COURT:  Rephrase the question so it does not -- so 

it specifically excludes any communications with her attorney 

on that.  And then you can ask the question. 

MR. SPIVA:  Your Honor, I wasn't asking in her 

personal capacity.  I was asking as a legislator if she talked 

to anybody, including house counsel, about whether there's a 

further definition of household member.  

MR. LANGHOFER:  Even -- even members of the 

legislature are entitled to privileged communications.  That 

privilege -- 

THE COURT:  Yeah.  If you limit it like I said, you 

can ask the question.  But if you get into attorney-client 

communications, then you got a problem. 

MR. SPIVA:  Okay.

BY MR. SPIVA:

Q. Representative Ugenti-Rita, did you ask anyone other than 

your attorney whether there was a further definition of 

household member in the statute? 

A. I don't think I spent a ton of time analyzing each word of 

the exemptions.  

Q. It's really a yes-or-no question, Representative.  

A. Well, I'm trying to answer it. 

Q. No.  
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A. In drafting the bill, I worked mostly with "leg" counsel.  

So if I had those conversation, it would be with legislative 

counsel at the Capitol. 

Q. Okay.  I'm going to ask you a yes-or-no question.  I'm not 

asking you what you said.  I just want to know whether a 

conversation occurred.  

Did you ask legislative counsel whether or not there 

was a further definition of household member in the statute? 

MR. LANGHOFER:  Same objection, Your Honor. 

THE COURT:  Sustained.

BY MR. SPIVA:

Q. Do you know whether it's defined elsewhere in the statute? 

A. I don't. 

Q. You would agree with me, Representative Ugenti-Rita, that 

there has been no outreach effort to educate people about the 

fact that ballot -- this ballot collection prohibition exists 

and what it means.  Correct? 

A. Correct. 

Q. And the legislature did not appropriate any money to 

educate the public about what this law means and that it 

exists.  Correct? 

A. Correct. 

Q. At the time -- 

MR. SPIVA:  We can take that down.  Thanks.
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BY MR. SPIVA:

Q. At the time you introduced HB 2023, you were aware that 

no -- you were aware of no polling data that suggested a lack 

of confidence in Arizona's election system that required the 

ban on ballot collection; correct? 

A. Correct. 

Q. And you are not aware of any convictions in the state of 

Arizona for any type of fraudulent activity in connection with 

the collection of ballots; true? 

A. Correct. 

Q. And you are not aware of any prosecutions that have 

happened against anyone accused of having committed fraud in 

connection with ballot collection in Arizona; correct? 

A. Correct. 

Q. You are not specifically aware of any documented cases of 

fraud connected to ballot collection? 

A. Correct. 

Q. You introduced an amendment to HB 2023 exempting special 

taxing districts; correct? 

A. Correct. 

Q. And that was a result of a conversation that had -- that 

you had with a lobbyist named Robert Shuler; correct? 

A. Correct. 

Q. And Mr. Shuler is a lobbyist for agricultural special 

taxing districts; correct? 
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A. Correct. 

Q. And that was in reference to a conversation with him about 

exempting -- I'm sorry -- 

MR. SPIVA:  Can we pull up Exhibit 52, please.  

BY MR. SPIVA:

Q. Before we get to this, though, these special taxing 

districts are political subdivisions of the State of Arizona; 

correct? 

A. Correct. 

Q. And as a result of your amendment, in special taxing 

districts, people can lawfully collect the ballots of another 

and turn them in or mail them for another.  Correct? 

A. Not in all special taxing districts. 

Q. Well, in the special taxing districts covered by your 

amendment, people can lawfully collect the ballots of another 

and turn them in or mail them for them; correct? 

A. Yes.  Because there's 38 special taxing districts, I 

believe, in Title 48 and this one exempted one of them. 

Q. Okay.  In that special taxing district, people can lawfully 

collect the ballots of another and turn them in; correct? 

A. Yes, sir.  Yes, correct. 

Q. And I just want to turn your attention to the email.  This 

is from Marshall Pimentel.  That was your assistant; correct? 

A. Yes, at the time, correct. 

Q. It's to you dated 1/22/2016.  It says:  Representative 
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Robert Shuler called and said that he represents agricultural 

districts that are concerned with HB 2023.  He won't be able to 

testify at Monday's committee hearing as he has a doctor's 

appointment but wanted to say that he looks forward to working 

on modifications in the near future.  He believes the reference 

to Title 48 special taxing districts needs to be modified and 

the explanation broadened a bit.  He said that he knows you and 

that the two of you have spoken, et cetera.  

Did I read that right? 

A. Yes, sir. 

Q. And that accurately reflects the fact that you had had a 

conversation with Mr. Shuler about this issue? 

A. Uh-huh. 

MR. SPIVA:  Your Honor, we'd move the admission of 

Exhibit 52. 

MS. KARLSON:  We renew our objection.  This is hearsay 

within hearsay.  She's not a party opponent.  

(The Court and the courtroom deputy confer.) 

THE COURT:  It looks like it's already into evidence 

as one of the documents you stipulated into evidence earlier. 

MS. KARLSON:  Withdrawn. 

MR. SPIVA:  Never mind my moving.  Sorry.

BY MR. SPIVA:

Q. And so I guess my last question on this, I mean, it sounds 

like if you have a lobbyist, you can get an exemption to the 
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ballot collection ban.  

A. No. 

Q. I'm going to ask you about a few different documents, and 

then I think we're almost done here.  

MR. SPIVA:  If we can put up Exhibit 60 and 61, 

please.

BY MR. SPIVA:

Q. Ms. -- Representative Ugenti-Rita, the left document, which 

is Exhibit 60, is dated August 24th, 2015.  Is that a tweet by 

you? 

A. Yes, sir. 

Q. And it says:  Hope Republicans continue to oppose bill.  

Congressional Democrats to introduce new Voting Rights Act fix.  

And at the bottom it says:  Congressional Democrats -- 

Same thing.  And it says:  The measure would initially 

affect 13 states.  And it's attaching an article from The 

Washington Post.  

Do you see that? 

A. I do. 

Q. Is the article on the next page, which is Exhibit 61, is 

that the article that you had attached to the tweet? 

A. I believe it is. 

Q. Okay.  And this tweet was about -- strike that.  

You were encouraging the Republicans in the Congress 

to continue opposing a fix to the Voting Rights Act; is that 
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correct?  

A. Yes. 

MR. SPIVA:  Your Honor, move admission of Exhibit 60 

and 61.  61 just for context, because it was attached to the 

tweet, not for the truth of the matter -- of the matters 

asserted therein.  

MS. KARLSON:  We renew our objections to Rule [sic] 60 

and 61 regarding relevance, hearsay.  This is not an admission 

of a party opponent, once again.  And I'm not sure how her 

commentary on a federal congressional bill is relevant to her 

actions on 2023.  

THE COURT:  Okay.  What's the relevance?  

MR. SPIVA:  This is the sponsor of HB 2023 who is 

opposing the amendment or reauthorization of the Voting Rights 

Act, of a major provision of the Voting Rights Act.  So it goes 

to motive.  

THE WITNESS:  No, it doesn't.  

THE COURT:  Objection sustained.  I don't think it's 

relevant.

BY MR. SPIVA:

Q. Representative Ugenti-Rita, do you think that Democrats 

tend to engage in election fraud at a higher rate than 

Republicans? 

A. No.  

MR. SPIVA:  Can we bring up Exhibit 63?  

Case 2:16-cv-01065-DLR   Document 399   Filed 10/14/17   Page 90 of 233  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2693 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MICHELLE UGENTI-RITA - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

1810

THE WITNESS:  I know what you're going to bring up.

BY MR. SPIVA:

Q. Is this a tweet from you from January 24th, 2016? 

A. It is. 

Q. And it is attaching a cartoon that says:  The Democrat 

(sic) Party -- the "sic" is me.  

The Democrat Party has started their registration 

drive.  And it's a picture of someone with a registration form 

in the graveyard.  Is that accurate? 

A. Uh-huh.  Very. 

Q. And the suggestion here is that essentially the Democratic 

Party tries to get dead people to vote? 

A. Uh-huh. 

THE COURT:  Is that "yes"?  

THE WITNESS:  Oh, yes.  Yes, that's the gist of the 

cartoon. 

MR. SPIVA:  Move admission of Exhibit 63, Your Honor.  

MS. KARLSON:  Objection on hearsay and relevance 

grounds, Your Honor.  

THE COURT:  So what's the relevance?  

MR. SPIVA:  We have -- our theory of intent, 

Your Honor, has been that the legislature has essentially tried 

to disenfranchise minority voters, who are the base of the 

Democratic Party.  That it's motivated by a desire to get 

electoral advantage, and so this is evidence of motive.  
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THE WITNESS:  That's not true.  

THE COURT:  Okay.  Well, I don't think it's being 

offered for the truth of the matter asserted. 

MR. SPIVA:  Definitely not, Your Honor. 

MS. KARLSON:  Well, we also, you know, object on 

relevancy grounds.  Neither HB 2023 nor out-of-precinct voting, 

as the opposing counsel has brought up, had to do with voter 

registration.  

MR. SPIVA:  I don't know if you want to hear further 

from me, but that's a pretty thin view of relevance, 

Your Honor.  

Yeah, and another point my colleague just brought up.  

This is also evidence of fanning the flames of false fraud 

allegations, which in turn supports these kind of -- 

THE COURT:  All right.  I'll let it in.  It's not 

admitted for the truth of the matter asserted. 

MR. SPIVA:  Thank you. 

(Exhibit No. 63 admitted into evidence.)

BY MR. SPIVA:

Q. And if we can -- actually, I think you testified on direct 

that you thought about 14 states had banned or regulated, 

rather, ballot collection at the time that you were introducing 

HB 2023? 

A. Uh-huh.  Yes. 

Q. And did you email with somebody at the NCSL, the 
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National -- National Council for State Legislatures about that?

Do you recall? 

A. I think I got NCSL information. 

Q. Was that the information that suggested to you that it was 

about 14 states? 

A. Yes.  

Q. And some of those states didn't actually ban ballot 

collection.  They simply regulated it; correct? 

A. Correct.  And that's why I said "regulate." 

Q. I wasn't saying you were saying anything untruthful.  

A. Oh. 

MR. SPIVA:  If I can just have two seconds, 

Your Honor.  

All right.  Representative Ugenti-Rita, thank you very 

much.  

THE WITNESS:  Uh-huh.  Oh, is that done?  

THE COURT:  Hang on. 

MR. SPIVA:  Done from me. 

THE COURT:  You got redirect. 

MR. SPIVA:  Your own counsel -- the State's counsel 

may -- 

THE COURT:  Redirect. 

REDIRECT EXAMINATION

BY MS. KARLSON:

Q. Okay.  Sorry.  It takes me a minute to get set up.  

Case 2:16-cv-01065-DLR   Document 399   Filed 10/14/17   Page 93 of 233  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2696 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MICHELLE UGENTI-RITA - REDIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1813

A. Oh, that's okay. 

Q. There was some discussion on cross that you had set up a 

stakeholder meeting with other people interested in HB 2023.

Do you recall that? 

A. Yes. 

Q. Is that typical in the legislative process? 

A. Very common.  

Q. Have you done that in other bills? 

A. Yes, quite a bit. 

Q. Do you know if your Democratic colleagues do the same 

thing? 

A. All the time. 

Q. And it starts with smaller groups of individuals? 

A. It starts with smaller groups because -- well, you start 

with who you're aware of that may be supportive of your issue.  

And, you know, let me tell you, if I knew by name -- if I had 

knowledge of Democrats who were supportive of the bill, I would 

have absolutely included them.  I just didn't know of any at 

the time.  But... 

Q. And is it typical to have only one party at those initial 

stakeholder meetings? 

A. It is. 

Q. Even on nonelection-related bills? 

A. Yes. 

Q. Are party-line votes common in Arizona? 
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A. They are, but we vote on thousands of bills.  And I -- I 

think if you looked -- if you looked at all of the bills in 

their totality, you would find that most bills are actually -- 

have quite a bit of bipartisan support. 

Q. Are they common in other states? 

A. Party-line votes?  Yeah, party-line bills are common 

everywhere. 

Q. Even in Democrat-controlled ones? 

A. Yes, you'll -- exactly, and the reverse.  You'll see 

similar party-line votes. 

Q. Do you know if it's common in Congress? 

A. Yeah.  From what I hear on the news, it is.  If they can 

get there, yes. 

Q. Do you happen to recall an election-related bill last year 

that reduced the cost of voter registration records in Arizona? 

A. I do.  

Q. Do you recall if that was passed on a party-line vote? 

A. I can't recall. 

Q. Okay.  Do you know if there are any Democrats who supported 

HB 2023? 

MR. LANGHOFER:  Your Honor, can I have a moment to 

speak with my client?  

THE COURT:  Yes.  

(Conference off the record between the witness and 

Mr. Langhofer.)
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MS. KARLSON:  Question withdrawn.

BY MS. KARLSON:

Q. Could there have been a prosecution for ballot collection 

when it was not illegal? 

A. Prior to 2023?  Is that what you're asking?  

Q. Yes.  

A. Yes.  I believe if you don't turn in the ballots, it's 

already against the law.  It's a Class 5. 

Q. Okay.  Opposing counsel discussed an amendment offered by 

Representative Clark that would allow a voter to fill out an 

affidavit to let another person collect a ballot.  

Do you recall that discussion? 

A. I do. 

Q. And why didn't you support Representative Clark's 

amendment? 

A. I didn't agree with the policy of it.  My bill was to 

prohibit the exact practice that he was looking to regulate. 

Q. Were you only concerned about fraudulent destruction of 

ballots? 

A. I was concerned about the tampering of -- the potential for 

tampering of ballots as well as them not making them to the 

ballot box. 

Q. And would there have to be malicious motivations for a 

ballot that was collected to not make it to the ballot box? 

A. Well, I believe that there could be -- 
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MR. SPIVA:  Leading. 

THE COURT:  Whoa.  Stop.

What's your objection?  

MR. SPIVA:  Leading. 

THE COURT:  Overruled. 

THE WITNESS:  I believe that that's one of the 

motivations.  You could collect ballots and then forget where 

you stored them.  You could collect ballots and misplace them.  

You could collect ballots and not schedule -- and miss the 

deadline in which you have to turn them in, on accident.  So 

all of those scenarios.  

BY MS. KARLSON:  

Q. And are there Hispanic Republicans in Arizona? 

A. Yes, there are. 

Q. Do you know what percentage of registered voters are 

Independent in Arizona? 

A. I know that there are more registered Independent voters 

than there are Democratic voters. 

Q. Do you know the racial makeup of Independent voters in 

Arizona? 

A. I don't. 

Q. Do you know if Independents are an important voting block 

in Arizona elections? 

A. Yeah.  They can be.  

Q. Did you hear about transportation issues on Native American 
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reservations during the debate of 2023? 

A. Yeah.  Transportation issues were brought up. 

Q. Did you consider the issue of transportation on 

Native American reservations? 

A. I did.  I considered all of the testimony that I heard and 

comments that I heard from my colleagues and from the public 

and from those who testified.  I considered it and weighed it 

against all of the risks and problems associated with 

continuing to allow ballot harvesting to continue.  And I 

reached the conclusion that there were just too many risks and 

not enough benefits.  But I -- I certainly considered those 

statements. 

Q. Did you dismiss those concerns because they were coming 

from people who represented Native American groups? 

A. Absolutely not.  Like I said, I considered them, gave them 

great thought.  I also played through things in my head -- I 

also went through all the different ways that individuals in 

rural communities can vote.  

On the transportation one, for example, you could 

schedule pickup -- you could pick somebody up.  You're allowed 

to pick somebody up and drive them to their post office or a 

voting center so that they themselves can turn in the ballot.  

So considering all the different ways that someone 

could get their ballot to the ballot box, I ultimately, you 

know, supported the bill.  But I did give it quite a fair 
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amount of consideration. 

Q. Do you know whether any Native American nations have 

registered lobbyists at the Capitol? 

A. Oh.  I think they all do. 

Q. And do they approach you regarding bills they want you to 

take specific action on? 

A. Yes.  It's very common down there. 

Q. Can you provide an example of any bills that a 

representative of a tribal government contacted you to support 

or vote against, not your position on the bill but whether they 

contacted you or not? 

A. They contact us regarding -- one of them, which was in the 

first -- when I first got there was -- had to do with the 

casino.  

Q. Did any of them contact you regarding HB 2023? 

A. No.  Nobody did. 

Q. Can organizations sign in for or against a bill? 

A. Yes. 

Q. What does that -- what does that mean, if an organization 

signs in favor or against? 

A. Like an association or a club, an organization?  To me, it 

would mean that a -- it should mean this, that a majority of 

their membership has a similar viewpoint. 

Q. And do you recall if any tribal representatives or 

lobbyists signed in against HB 2023? 
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A. No, not that I can recall. 

Q. And if I provide you a sheet -- a sign-in sheet for that 

bill, would that refresh your recollection? 

A. Yes. 

MS. KARLSON:  May I approach?  

THE COURT:  Yes, you may. 

THE WITNESS:  Okay.

BY MS. KARLSON:

Q. Does this refresh your recollection? 

A. It does. 

Q. Do you see any representative of any tribal group listed in 

the Against section? 

A. I do not. 

Q. And this is quite an extensive list; would you agree? 

A. Yes.  Yes, it is, actually. 

Q. For both for and against? 

A. Yep.  They're -- for both for and against. 

MS. KARLSON:  Can you please, Stacy, pull up 

Exhibit 16, page 4?  And call out the Section H.

BY MS. KARLSON:

Q. Representative Ugenti-Rita, can you read that first -- that 

very first sentence after Section H? 

A. Yes.  

A person who knowingly collects voted or unvoted early 

ballots from another person is guilty of a Class 6 felony. 
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Q. So does the law as written actually prevent a person from 

collecting mail from the mailbox? 

A. No. 

Q. You did provide definitions in your exceptions for family 

member, caregiver, and household member? 

A. I did. 

Q. Is it common practice in legislative enactments to define 

every single word in a statute? 

A. No.  We do our best job to define it so it's clear and 

understandable, but at some point, there's an assumption that 

people will get it. 

Q. Do bills supported by representatives of Native American 

tribes sometimes pass? 

A. Yes. 

Q. Mr. Spiva tried to suggest you did not believe the 

testimony of legislators who represent Native Americans was 

sufficient for you.  But is that really what you were saying? 

A. No.  I certainly -- I think their heart was in the right 

place, and I really respect my colleagues a lot.  And I work 

really cooperatively with many on the other side of the aisle.  

Unfortunately, in this circumstance, it just wasn't 

persuasive enough after giving it, like I said, consideration.  

And I looked at all the other different ways an individual can 

vote and all the different ways the State accommodates voting 

and makes it convenient and easy.  That limited objection just 
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wasn't compelling enough to convince me or the other members 

that supported the bill that we shouldn't enact it into law -- 

or vote for it, I should say. 

Q. And you testified that you didn't doubt the sincerity or 

motivation of those representatives who spoke against the bill.  

Were your motivations for HB 2023 sincere? 

A. Mine are very sincere.  

Q. And what is your understanding of how voters who do not 

have accessible mail service choose to vote? 

A. Well, it -- well, my understanding is one way to help those 

who have issues or have problems getting to the poll is we do 

offer the in-mail or -- service.  You can sign up on the PEVL 

list.  We'll send it to you.  

We give you 27 days to mark your ballot.  There have 

been bills that have been introduced to limit that time.  Those 

don't pass.  People want voters to have a good chunk of time so 

that it's convenient.  

Also, there's polling -- there's polling centers, so 

if dropping off your ballot, your mail-in ballot wasn't 

convenient at the precinct, you could go to a polling center.  

You could take it down to city hall.  Those are designed to be 

there in case you miss the actual deadline for putting it back 

into the mailbox.  

We also don't limit or preclude pickup service, so if 

there are groups and associations that want to establish some 
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kind of pickup driving service, they could drive voters to the 

appropriate mail center and that voter then could deliver their 

ballot.  

Also, for those who have a difficulty filling it out, 

they are allowed to get assistance.  And on the envelope of the 

ballot, the person assisting the voter has to sign an 

affidavit.  So if there's an injury, an illness, or some kind 

of physical condition that prevents that voter from marking 

their ballot, we allow for assistance in a very easy, 

convenient way.  

I mean, I'm just trying to tell you all the different 

ways we really tried to make it convenient for the voter, 

because we want people to get out and vote.

Q. And Mr. Spiva also characterized your bill as a ban on 

ballot collection.  Does it actually ban the collection of 

ballots in all circumstances?  

A. No.  It doesn't.  There's the three exceptions.  So in 

those circumstances, you would be able to collect someone 

else's ballot. 

Q. And we discussed on direct that you had passed a law 

regarding intraparty proxy votes.  Was that bill introduced to 

target a specific district? 

A. No.  The bill was -- would apply to both parties. 

Q. But was it introduced -- did anyone approach you with any 

concerns that prompted you to introduce that bill? 
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A. Yes.  Individuals in my district who had knowledge of and 

who have beared witness to precincts coming to these state 

meetings with handfuls of ballots thought it was a bad idea 

because it's ripe for things to go wrong, intentional or 

unintentional.  And they came to me and said, "Listen, this 

isn't a good practice.  It undermines -- it has the potential 

of undermining the outcome of those elections.  And we'd like 

you to introduce a bill to limit that." 

Q. And do you know the racial demographics of your district? 

A. Yes.  Largely Caucasian.

MS. KARLSON:  Okay.  Thank you.  

THE COURT:  Okay.  Thank you very much for coming.  

THE WITNESS:  Yep. 

THE COURT:  You're excused.  

(Witness excused.) 

THE COURT:  Defendants may call the next witness.  

MS. KARLSON:  Defendants call Sean Trende.  

THE COURT:  Right up here, sir. 

SEAN PATRICK TRENDE,

called as a witness herein by the Defendants, having been first 

duly sworn or affirmed, was examined and testified as follows:

THE WITNESS:  That would be a rough way to start the 

day. 

THE COURT:  We don't have liability insurance.  Be 

careful.  
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You may proceed.

DIRECT EXAMINATION

BY MS. KARLSON:

Q. Good morning, Mr. Trende.  Can you please state and spell 

your full name for the record.  

A. Yes.  My name is Sean, S-e-a-n, Patrick, P-a-t-r-i-c-k, 

Trende, T-r-e-n-d-e.

Q. What is your occupation? 

A. I'm the senior elections analyst for RealClearPolitics. 

Q. What is your educational background? 

A. I got a bachelor's degree from Yale in history and 

political science.  I have a master's degree in political 

science from Duke University, and a JD from Duke as well. 

Q. And you don't have a PhD? 

A. That's correct. 

Q. Are you presently working on any additional education? 

A. Yes.  I'm enrolled at Ohio State University getting a 

master's of applied statistics and also a PhD in political 

science. 

Q. And have you taken any statistic courses? 

A. Yeah.  I've taken about 26 credit hours to date. 

Q. And can you give me an example of what some of those 

courses look at? 

A. Yeah.  I have a couple semesters of probability theory, 

coursework in applied regression analysis, nonparametric 
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statistics, some classes in experimental design, and a couple 

semesters of the political science track of statistics. 

Q. What is your PhD concentration? 

A. It's a dual concentration in American politics and methods. 

Q. Can you explain what methods is? 

A. Methods is basically statistics for political science.  

It's concentrated more in the way that political scientists use 

statistics. 

Q. After law school, what did you do? 

A. I practiced -- I clerked for a federal judge on the Tenth 

Circuit, Judge Tacha, T-a-c-h-a, for a year.  I worked at 

Kirkland and Ellis in Washington, D.C., and then 

Hunton & Williams in Richmond, Virginia, and then a small firm 

in the Tidewater area. 

Q. Did you work on issues related to intent from a legal 

perspective in your law practice? 

A. Yeah.  The work at Kirkland and Ellis tended to be business 

torts, and so there was almost always a fraud allegation; and 

obviously, intent is an important element of fraud. 

Q. When did you start work at your current job with 

RealClearPolitics? 

A. So I started with RealClearPolitics on a freelance basis in 

2009 and went full time with them in March of 2010. 

Q. And can you tell me about RC -- RealClearPolitics?  And 

I'll refer to it as "RCP."  
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A. Yeah.  We typically call it RCP internally.  

It's designed to be a one-stop shop for political 

analysis.  We aggregate polls as well as articles on elections 

and politics, and we also produce original content. 

Q. How many employees are at RCP? 

A. It varies.  It was as high as 70 full-time and 10 part-time 

before the election.  We're down to about 50 now.  Our income 

is sensitive to the ebb and flows of elections, so we always 

have to pare down post-elections. 

Q. This is not a blog you run from your mother's basement? 

A. No.  No, it is not. 

Q. What do you do as senior elections analyst? 

A. So a bunch of things.  During the heat of election season, 

a lot of my attention is focused on House races.  You know, I'm 

in charge of the rating for -- of the race ratings for House 

races.  

But my writings tend to be broader than that.  I do 

write-up about -- I do do write-ups of all the elections for 

Senate and governor and try to analyze how they're likely to 

come out.  And I write quite extensively.  I'm probably best 

known for writings on demographics, demographic change in this 

country, which has been an all-consuming debate over the last 

eight years. 

Q. What sort of data do you work with as part of your job at 

RCP? 
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A. A variety of data.  You know, the kind of canonical data 

sources we use at the exit polls and the CPS data.  Recently, 

data sets like the CCES and SPAE, which we're encountering in 

this case, have become more widespread and we're starting to 

utilize those more.  

Q. Can you define CCES and SPAE for the record? 

A. Those are acronyms.  I believe it's the Cooperative 

Congressional Elections Study and the Study of the Performance 

of American Elections.  But we always call them by the 

acronyms, so I may have that wrong.  We almost never use the 

full name. 

Q. Do you have any particular specialties? 

A. Well, like I said, I do a lot of work on demographics 

analysis and on, you know, the races, what causes the races to 

go one way or another. 

Q. And have you -- has your work been featured on any other 

election sites other than RCP? 

A. Yeah, it's featured.  It's cited at places like the 

New York Times, Nate Silver's --

(Court reporter clarification.)

THE WITNESS:  I'm sorry.  I get going.

Places like the New York Times, Nate Silver's 

FiveThirtyEight, the Washington Post. 

THE COURT:  Keep speaking at that pace and it will be 

easier for all of us. 
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THE WITNESS:  Yes, I know.  The nerves hit.  It will 

be better when I calm down. 

THE COURT:  All right.

BY MS. KARLSON:

Q. Have you written any books or chapters of books? 

A. Yes.  I wrote a book called "The Lost Majority, Why the 

Future of Government Is Up for Grabs - and Who Will Take It."  

I've written book chapters, three book chapters now in 

publications, compilations edited by Dr. Larry Sabato.  And I 

actually have a forthcoming chapter in a book by Rafael Jacob 

at Temple University regarding swing states, and I'm writing 

the chapter on Ohio. 

Q. Have you ever published peer-reviewed literature? 

A. No. 

Q. Why not? 

A. It's not really relevant to what I do. 

Q. Has your work been cited in peer-reviewed literature? 

A. Yes.  I know George Hawley's book on white American voters 

in the 21st Century cites to some of my work. 

Q. Have you ever been asked to serve as a peer reviewer for 

political science journals? 

A. I have. 

Q. Do you recall which ones --

A. I knew you were going to ask me that. 

Q. -- for an example? 
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A. One of them was "Party Politics."  I can't remember what 

the second journal was. 

Q. And have you ever been asked to teach a college level 

course? 

A. Yeah.  I was actually asked to teach at Ohio Wesleyan 

University, which is a small liberal arts college in Ohio, to 

teach their course on elections.  And I couldn't do it because 

it conflicts with my schedule. 

Next semester I'll be teaching their course on mass 

media and democracy. 

Q. Have you appeared at think tanks across the political 

spectrum? 

A. Yeah.  I've done appearances at the Brookings Institution, 

the American Enterprise Institution, Cato, probably others. 

Q. And have you been asked to advise governments overseas? 

A. Yes.  In 2012, I was flown out to Brussels to speak to the 

EEAS, which is the EU's -- their diplomatic core.  And in early 

2016, the embassy in Stockholm flew me out to do an interview 

with the Swedish state department about soon-to-be President 

Trump.  And do a number of presentations with think tanks and 

groups around Stockholm. 

When you asked if I had written any books, I also 

forgot to add that I had coauthored the 2014 "Almanac of 

American Politics," which covers the 2012 election, so that's 

another book. 
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Q. Do you sit on any commissions? 

A. I sit on the States of Change Commission, which is a 

commission -- it's a joint effort of three think tanks in 

Washington, D.C., across the political spectrum in an attempt 

to look at a lot of the demographic changes that are happening 

in the country and see how they will impact politics. 

And also part of the goal -- the census used to do 

projections of demographic changes, and that was abandoned.  

And so the States of Change panel attempts to re-create those. 

Q. And have you prepared anything for the States of Change 

panel? 

A. When the data comes out, I'll actually be preparing the 

report for 2018, which will cover the 2016 elections.  I'll be 

the principal author. 

Q. Have you testified in cases as an expert before? 

A. Yes. 

Q. Can you give us an example of some of those? 

A. I testified in the North Carolina early voting, slash -- 

there were four provisions at issue there.  

I testified in the Ohio early voting, slash -- another 

probably ten voting provisions at issue there.  

I testified in Woodford v. Nichol/Gill.  That's 

N-i-c-h-o-l -- which is the Wisconsin redistricting case that's 

before the Supreme Court right now.  

And I did not testify in the Covington case in 
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North Carolina, but my report was accepted. 

Q. So you have -- one of those cases that you rattled off was 

the McCrory case? 

A. Yes. 

Q. What sorts of things did you testify to? 

A. So that case was about five, I think, provisions of the 

North Carolina -- I can't remember the name of the bill, but it 

had to do with early voting and same-day registration.  So my 

report there was about, first, kind of a 50-state survey, we 

would have called it when I was practicing law, to see how 

common the issue -- the pieces of legislation at issue in that 

case were.  

And then the second half was about what the likely 

effect on turnout would be of those laws. 

Q. Did you offer an opinion on intent in McCrory? 

A. I did not in that case. 

Q. What about effect? 

A. Effect was what my -- what my report was limited to. 

Q. Did the court agree with -- did the trial court agree with 

you as to effect? 

A. The trial court found for the defendants on effect. 

Q. And that case went on appeal? 

A. It did. 

Q. And what happened on appeal? 

A. My understanding of the case is that it was reversed on the 
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intent prong but not on the effect prong.  It didn't reach that 

question. 

Q. Have you ever had an opinion struck? 

A. Yes.  

Q. Which one is that? 

A. In the -- it's the Ohio case, there was a series of maps 

that I created with an online redistricting tool which has the 

unfortunate name of "Dave's Redistricting App."  I did some 

spot-checking of the data and had -- and believed it to be 

accurate and correct, but the judge there thought that I should 

have done more extensive checking.  So that opinion -- the maps 

that I drew, he said he did not find them reliable. 

Q. But you didn't use Dave's Redistricting App in this case? 

A. No, no.  And having taken coursework on GIS systems, I 

would not use it today. 

Q. And then one quick thing is, before we get to the meat of 

the report, you referred to ballot harvesting, and you were 

asked about that at your deposition.  When you used the term 

"ballot harvesting," what was your understanding of that term? 

A. I thought that's what it was called.  That's what I had 

heard it called.  I wasn't aware of a dispute over it.  

Sometimes there are disputes over jargon, and being aware of it 

now, I'm happy to call it ballot collection. 

Q. And what were you asked to do in your reports? 

A. I was asked to review and respond to the report of 
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Dr. Allan Lichtman. 

Q. Did you develop an opinion -- a global opinion of 

Dr. Lichtman's research? 

A. Yeah.  I thought that overall, his work was pretty 

one-sided.  A lot of these senate factors -- he cites relevant 

things, but a lot of these senate factors are sliding scales.  

It's the extent to which there is such-and-such.  And so I 

thought there were obvious things that he left off or things 

that he had considered in previous cases that he had left out, 

and that there needed to be a corrective. 

Q. I'm glad you mentioned senate factors.  Have you included 

analysis of senate factors in your reports before? 

A. Yeah.  In the Husted case, the Ohio case, I examined some 

senate factors in my response. 

Q. And were you accepted as an expert in that case? 

A. I was. 

THE COURT:  Would this be a good place to break?  

MS. KARLSON:  Yes. 

THE COURT:  Let's break for lunch and come back at 5 

after 1:00. 

(Recess taken, 11:56 a.m. to 1:07 p.m.) 

THE COURT:  You may continue with your direct 

examination.

BY MS. KARLSON:

Q. Do you recall in Dr. Lichtman's report that he reviewed the 
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Arlington Heights factors? 

A. I do. 

Q. Do you have any global thoughts on his report in regards to 

Arlington Heights? 

A. Yeah.  I'm not sure exactly how it works because 

Dr. Lichtman claims that he's not doing legal analysis.  But at 

the same time, he claims that what he's doing follows what 

Arlington Heights demands, and I'm not really sure how you do 

that, how you say you're following Arlington Heights without 

interpreting Arlington Heights. 

Q. And were there subsequent cases that interpreted Arlington 

Heights? 

A. I'm sure -- I know there are courts of appeals decisions 

that have gone into it. 

Q. And Dr. Lichtman went into -- and I think he actually has 

it on page -- 

MS. KARLSON:  Or page 16 of his report, Exhibit 94.  

And if you look in the second paragraph from the bottom, if you 

call that out --

BY MS. KARLSON:  

Q. So -- and right in the middle of the paragraph, which is 

why I had such a hard time finding it, it says:  If backers of 

SB 1412 truly believed that the bill's restriction on the 

collection and delivery of ballots were nondiscriminatory, then 

they would have had no reason to worry about responding to the 
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request for additional information and ultimately gaining 

preclearance.  

Are you persuaded by that? 

A. No.  It kind of has this weird "the innocent have nothing 

to fear" vibe to it.  You'll sometimes hear that line of 

argument in the Fourth Amendment cases from people, that, well, 

if there's nothing wrong -- if you're not doing anything wrong, 

you don't really have to worry about having a low exclusionary 

rule or whatever.  

And I think it's kind of the same thing here.  I mean, 

there's lots of reasons to be worried.  Even if you're fairly 

convinced you aren't discriminating, someone else might come to 

a wrong conclusion. 

Q. And did you draw any conclusions about whether there were 

procedural deviations in 2305, the omnibus election bill? 

A. I read Dr. Lichtman's proposed procedural deviations and 

didn't find them particularly persuasive.  The fact that -- I 

believe his two words, that it was passed at the end of the 

session, which something has to be passed at the end of the 

session.  I'm not -- there's no evidence that it's unusual in 

Arizona to take on this type of bill at the end of a session.  

As far as the second one, which was that it was 

repealed, I make the point that this is how you -- Dr. Lichtman 

interprets it as me saying it's how democracy is supposed to 

work, but I don't actually say that.  It's how a representative 
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democracy is supposed to work, and if there's public outcry 

about a bill, I don't think there's anything wrong with the 

legislature saying, "Okay.  We aren't going to push forward 

with this," especially an omnibus bill like that, that created 

a bunch of cross pressures, angering different groups for 

different reasons. 

Q. And you made the same point in your report, that HB 2305 

managed to anger just about everyone in the political spectrum.  

Did that include Republicans? 

A. I'm sure there were Republicans annoyed about being put on 

the spot over that.  There's also this good government angle to 

it, that people who are upset about the ballot restrictions and 

the initiative and referendum issues that don't necessarily 

have a clean Democratic/Republican angle to them. 

Q. Dr. Lichtman discusses a speech given by Secretary of State 

Michele Reagan at the Conservative Political Action Conference, 

or CPAC? 

A. Yes. 

Q. Do you have a different opinion than Dr. Lichtman does of 

that speech? 

A. Yeah, I read the speech and then I watched it on YouTube, 

actually.  And it just struck me, I don't understand -- 

first -- my first reaction is that she never mentions race.  

It's all about politics.  

The second thing is that this is a hyperpartisan 
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speech given at a hyperpartisan event.  You know, you don't go 

to a place like CPAC and not say bad things about Democrats.  

In other words, I think he kind of leaves out the context of 

the speech which, really, I think, changes the interpretation 

as opposed to if it had been given on the Senate floor or 

written as an op ed. 

Q. Where is CPAC held? 

A. It's usually in DC, I believe. 

Q. Is there any evidence that Republican lawmakers in Arizona 

knew that Michele Reagan was speaking at CPAC? 

A. You know, I haven't reviewed the record in the case, but 

from Dr. Lichtman's report, what he put forth, I don't see 

anything there. 

Q. And is there any evidence in Dr. Lichtman's report that 

Arizona lawmakers were aware of the content of Secretary 

Reagan's speech? 

A. Again, there's a lot of reports, but I don't believe 

there's anything to that effect. 

Q. Is there lopsided consistent racial polarization in Arizona 

similar to what you might see in other states? 

A. So I'm not going to sit here and say that there's 

absolutely no racial polarization in Arizona.  But if you look 

at other states, it's quite different.  You have a state like 

Alabama, where in 2008, the African-American vote split 98 to 2 

for Barack Obama and the non-Hispanic white vote was not quite 
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that severe, but was, I think, 90/10 maybe for McCain.  The 

exact numbers are in my report. 

Arizona's different.  So in that state, like, there 

really is not much difference between Democrat, Republican, and 

the racial breakdown.  

Arizona's different.  If you look at John McCain's 

coalition in 2016, it was largely non-Hispanic white.  But so 

was -- I believe Ann Kirkpatrick was his opponent.  Her 

coalition was like 77 percent non-Hispanic white.  Again, the 

exact numbers are in my report.  

And if you look at the Trump-Clinton race in the 

state, again, Secretary Clinton's number coalition was 

supermajority non-Hispanic white, so it just doesn't work the 

same way that it does in some of these southern states like 

Mississippi and Alabama. 

Q. And does the share of Independent voters in Arizona impact 

this racial polarization analysis? 

A. Well, from what I understand, Arizona has a large number of 

Independent voters, and we have seen some substantial swings in 

votes.  I know Governor Napolitano did surprisingly well, 

perhaps, for a Democrat in the state, and that's what you see 

in a state where there's lots of Independent voters, and whites 

and even Hispanics will swing.  

I was surprised to read -- I was genuinely surprised 

to read Dr. Lichtman's report and evidence and see that the 
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African-American vote in the state apparently splits reasonably 

close to evenly.  So -- and I think I did the analysis when you 

go through the exit polls and look at how the Hispanic vote 

breaks down, Arizona's Hispanic polarization in the national 

context is relatively low. 

Q. Is there a way to measure the minority use of the mail-in 

vote which is at issue in this case? 

A. The overall mail-in vote?  Yes. 

Q. And how would you do that? 

A. So the Current Population Survey -- study -- survey, which 

is the vote -- is the census instrument that they use to 

measure the unemployment rate, after -- in the November after 

the election, they had a battery of questions, the voting and 

registration supplement, that have to do with whether or not 

the individuals responding voted or not.  And they also asked 

them:  How did you vote?  Did you vote in person?  Did you vote 

by mail?  And so forth.  

And so you can extract from this a reasonable 

approximation of the racial breakdown.  In some states, the 

early vote is disproportionately nonwhite, but at least 

according to the CPS data in Arizona, the in-person and the 

mail-in votes are relatively similar. 

Q. And Dr. Lichtman also claims that the Hispanic share of the 

electorate decreased in 2016.  Is that correct? 

A. So the question isn't -- I mean, I believe the exit poll 
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numbers show that.  I wouldn't necessarily use the exit -- if I 

were going to make a strong statement about something like 

that, I would look at the CPS data and see if that held true.  

But I also think that analysis misses the point.  When 

you're doing studies of voting, going back to who votes in 

1970 -- in 1980 all the way to who votes now, which came out 

in, I believe, 2014, researchers have relied on the Current 

Population Survey data to see how these -- how these laws 

affect participation.  

And if you look at the data from 2016 and compare it 

to earlier years, the Hispanic turnout, their participation 

rate increases.  It just doesn't increase as much as some other 

groups.  Non-Hispanic white vote, for example, in 2016 was 

similar to what it had been in years like 2008 and 2004.  So 

even though percentages of the whole can change, that doesn't 

mean that the rate at which you participate in the election has 

necessarily gone down or that there's been some sort of 

suppression. 

THE COURT:  Let me back up. 

THE WITNESS:  Yes. 

THE COURT:  You said that the CPS data is that the 

mail-in and in-person vote is relatively similar.  

THE WITNESS:  Yes. 

THE COURT:  Did you mean that the percentages of 

minority voters who mail in is essentially similar to the 
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percentages of white voters who mail in?  

THE WITNESS:  It is that -- I'm sorry. 

THE COURT:  Is that what you meant?  

THE WITNESS:  What I meant was that if you look at 

the -- yes, the percentages of the people who vote in person 

that are nonwhite are similar to the percentages of people who 

vote by mail.  

So there's no statistically significant difference in 

the share of those populations. 

THE COURT:  And the populations you're talking about 

is nonwhite and white?  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  So if, example, 70 percent of the white 

voters mailed in, approximately 70 percent of the nonwhite 

voters also mailed in?  

THE WITNESS:  The numbers actually are in the 70s.  

Yeah, yeah, that's right.  Well, no.  I'm sorry.  

I believe -- I'm going to approximate the numbers that 

are in my report.  The mail-in electorate is something on the 

order of 77 percent -- or 71 percent white and then 29 percent 

nonwhite.  The mail-in population -- did I just do mail-in?  

The mail-in population, I believe, is 77 percent white and 

23 percent minority.  The Election Day population, I believe, 

is 71 percent white and 29 percent minority.  So there's no 

statistically significant difference between those populations 

Case 2:16-cv-01065-DLR   Document 399   Filed 10/14/17   Page 122 of 233  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2725 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SEAN PATRICK TRENDE - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1842

and how they choose to vote. 

THE COURT:  My question is a little different, though.  

And it may come out to be the same, but I'm trying to 

understand.  

If we were to look at the percentage of whites who 

mailed in and the percentage of nonwhites who mailed in, are 

they roughly the same?  Of the population, of that 

particular -- the percentage of whites who mail in of the white 

population versus the percentage of nonwhites who mail in of 

the nonwhite population.  

THE WITNESS:  I didn't include those calculations in 

my report.  I want to say that the math works out that it would 

be that those statements are equivalent, but I can't say it 

with a hundred percent certainty. 

THE COURT:  It sounds like it might, but I don't know.  

That's what I was trying to ask, if that's what you were 

saying.  But apparently you weren't saying what I thought you 

were saying. 

THE WITNESS:  Yeah.  I want to say the math works out.  

I just can't say it with confidence under oath. 

THE COURT:  All right.  Thanks.

BY MS. KARLSON:

Q. But the numbers that you were discussing in terms of the 

Hispanic share of the electorate and how it's changed through 

2016, does that specifically look at mail-in voting or does 
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that look at the electorate as a whole? 

A. So the question about how the electorate as a whole has 

changed and the participation rate, that's looking at the 

electorate as the whole, not breaking down between mail-in and 

Election Day voting. 

Q. And is there testimony by any of the parties about the 

trend of Hispanic participation in Arizona over time? 

A. I believe the plaintiffs' 30(b)(6) witness said that 

Hispanic turnout has increased over time.

Q. And do you recall if, in the process of writing your 

reports, if the 30(b)(6) witness also said that the Hispanic 

share of mail-in voting has had a change over time? 

A. I don't remember that. 

Q. In his second report, Dr. Lichtman also cites some things 

said by Jan Brewer? 

A. Yes. 

Q. Do you recall that? 

A. I believe she was asked about the Hispanic vote, and she 

said she wasn't concerned because they don't vote anyway. 

Q. What do you think about that statement? 

A. It's a crude statement.  It's not the type of thing I would 

defend.  But my understanding is that it was made after the 

bill was passed.  She was no longer an elected official.  

And it -- strictly speaking, it's -- since Hispanic 

voters have a lower participation rate than non-Hispanic 
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whites, it's literally true.  Like I said, it's a very crude 

way of putting it. 

Q. Does Dr. Lichtman approve of the Medicaid expansion in 

Arizona? 

A. I assume so.  In the Virginia case where I was a 

consultant, he -- that was dispositive.  That was the main 

point he had on Virginia not being responsive was that it 

didn't pursue the Medicaid expansion.  I was kind of surprised 

that it was missing, at least, from his initial report. 

Q. But his testimony on that was that essentially all states 

eventually adopted Medicaid expansion.  Is that accurate? 

A. Yeah.  Yeah.  So that's right.  I'm sure he's happy Arizona 

pursued it in general, which is kind of how I interpreted the 

first question. 

But he -- yeah, he's kind of dismissive now of the 

fact that Virginia -- or that Arizona did it.  And also misses 

some of the context about how it happened in Arizona.  I mean, 

Governor Brewer took on some water pushing that through.  And I 

think, again, if you're trying to do a balanced assessment, you 

have to take that into account. 

Q. And what do you mean when you say "took on some water"?  

That might be an Ohio thing.  

A. Yeah, yeah.  It was controversial and it was very 

controversial within her party, so there was some political 

blowback from it. 
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Q. She got some pretty severe rebuke from other Republicans? 

A. That's my -- I remember it very well when it happened from 

following it in the news; and, yeah, it was controversial. 

Q. In his second report, Dr. Lichtman refers to voter 

identification laws and the relationship with voter confidence.  

What did you think about that? 

A. I didn't know what quite to make from that since this 

wasn't a voter identification case.  I wasn't -- I think he did 

some things that were statistically incorrect in estimating 

those impacts.  Some of it is kind of technical why it's 

incorrect, but ultimately, I didn't -- I didn't find his 

analysis compelling. 

Q. What did you think about the data set that he used to draw 

those conclusions? 

A. So for that, I believe he's using the S -- the SPAE -- or 

is it the CCES for that?  I'm sorry.  

This is the voter confidence?  

Q. Yeah, that's the question I'm asking.  

A. Yeah.  So for the voter confidence data set, I want to say 

he's using the SPAE there.  

Q. And what is there specific to the SPAE data set that could 

be problematic in doing this kind of analysis? 

A. Well, first off, when you're using the SPAE, there's 

only -- the SPAE has 200 voters per state.  So you end up with 

a very small sample size in the SPAE data. 
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The other thing is that they ask a wide battery of 

questions.  Dr. Lichtman focuses on one, so he focuses on the 

question:  How confident are you that votes are counted well in 

your city -- I think it's city or county.  I can't remember the 

exact verbiage.  But there's question -- and finds that there's 

this relationship.  

There's all sorts of other questions they could ask, 

some of which are more on point, like questions about:  Do you 

believe that ballot fraud -- or do you believe that absentee 

ballots get voted for other people in your jurisdiction?  And 

in that measure, the "somewhat frequently" or "very frequently" 

in Arizona, I believe, was in the 40s.  

So there were other questions that are more 

appropriate for this line of analysis that could have been 

concentrated upon. 

Q. Okay.  In Dr. Lichtman's first reply and in testimony he 

gave before this Court, he claimed that Republicans were 

responding to a weakening of their electoral position.  

Do you agree with that assessment? 

A. I just don't see how that can be the case.  If you look at 

the Arizona Republican Party's timeline from 1992 to 2012 and 

how it's performing in the state, its performance had 

increased.  Now, Dr. Lichtman points to the 2016 results and 

says it was worse in Arizona than it had been for Republicans 

in a while.  But that, of course, happens after the election. 
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As of January of 2016, when these debates were going 

on, people weren't even clear who the Republican nominee was 

going to be, much less making predictions about how things were 

going to be in November.

Q. Okay.  And the judge asked you a question that I'd like to 

go back to about the usage of early voting by race.

MS. KARLSON:  If you can pull up 527, page 8.  And 

call out paragraph 14. 

I believe that -- well, I might have misunderstood 

your question, Your Honor, but I believe that the point that 

you were getting at is whether or not there's racial parity 

between -- or whether the same -- minorities use mail-in 

balloting to the same extent that they use in-person voting?  

Is that -- 

THE COURT:  No, my question was more along the lines 

of if you take the white voters and say 70 percent of them vote 

by mail, then you take a look at the nonwhite voters, how 

many -- what percentage of them vote by mail?  And I just 

wanted to get a sense of between the two groups, are they 

roughly equivalent as to their use of the early mail-in ballot?  

That was my question.  And I don't know that this number 14 

answers that question. 

MS. KARLSON:  Yeah, this doesn't, I don't think, if 

that's your question.  

THE WITNESS:  Like I said, I'm pretty sure it backs 
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out because the share of the overall electorate, that is -- if 

I knew the share of the overall electorate that used mail-in 

vote versus Election Day vote, you can calculate everything 

directly from that.  

And since -- it's kind of a conditional expectation.  

Like I'm rescaling this to be, say, 80 -- based on the 

80 percent that vote by mail, roughly, and it's going to scale 

these -- both of these at the same rate. 

So I think it means they're at the same rate, but 

again, I...

BY MS. KARLSON:

Q. But you'd have to do the math? 

A. I'd have to do the math. 

Q. And you testified a minute ago that he -- Dr. Lichtman 

suggested that Republicans were passing legislation responding 

to polling showing Donald Trump was in trouble.  Is that right? 

A. I'm sorry, can you repeat that?  

Q. That Dr. Lichtman was suggesting that Republicans, in 

passing some laws that were passed in 2016, were responding to 

the fact that Donald Trump was in trouble.  Is that right? 

A. So, no, I don't think that's right.  When he says "polls," 

there's one poll that had been taken in November that showed, I 

believe, Trump and Clinton tied.  But that wasn't a very widely 

reported poll.  We didn't carry it on our website.  

He's referring to Huffington Post, which I don't 
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believe is probably a site a lot of Arizona Republican 

officials are going to.  It's not a major pollster.  It wasn't 

like CNN was taking the poll.  

And the other thing is that during the time that this 

was being debated in late January and early February, that's 

around the time that Donald Trump was losing Iowa.  It wasn't 

clear that he was going to be the Republican nominee, and 

really, up until really the New York primary, the Northeast 

primaries and then Indiana, that was when people finally said, 

okay, he's going to be the GOP nominee.  But it really wasn't 

clear until fairly late in the game.

Q. And Dr. Lichtman mentions the States of Change report.  Is 

that the panel you serve on? 

A. It is. 

Q. Does he get any of his analysis of what that report 

actually stands for incorrect? 

A. Yeah.  There's nothing in that -- so he's using this to 

show that, you know, Republicans were concerned and that they 

might use -- that they would therefore -- about the changes in 

Arizona would therefore be secured to try to tamp down the 

nonwhite vote. 

But that's not the assumption of the analysis in that 

report.  That report is under the assumption that these 

demographic changes are things you can't control.  And the 

conclusions are actually, you know, if Democrats continue to 
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appeal to nonwhite voters, that they will do well; but that if 

Republicans want to succeed, they absolutely have to appeal to 

nonwhite voters.  

The idea that you can use law to adjust their share -- 

the nonwhite share of the electorate isn't contained or isn't, 

at the very least, a major part of that report.  I don't 

believe it's contained in it.  

The other thing about that report, I mean, it's fun to 

be on the panel for it.  It is prestigious, but I don't know 

that it's filtered in to the national consciousness outside of 

DC, to be honest. 

Q. And do you have any thoughts on globally his approach, 

Dr. Lichtman's approach to the senate factors? 

A. Well, so this is, again, kind of getting into the fine line 

between what we're doing as experts and what you all are doing 

as lawyers.  But my understanding of the law has been that it's 

not -- in these types of cases has been it's not just enough to 

go through the senate factors and say Arizona doesn't meet them 

or there's problems here.  You have to show an interaction 

between each of these factors and the law at issue.  And that 

type of interaction, at least in the reports, is missing. 

The other thing is that a lot of these factors are 

couched in terms of degree.  The degree to which such-and-such 

has happened.  And so it's really important in that context to 

show, kind of, what's good -- what's bad in the state but also 
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what's good in the state if you want to get an accurate 

assessment of those factors.  And I don't think he does that. 

Q. Now, the first factor is the State's history of 

discrimination?  

A. Uh-huh. 

Q. Do you admit that there were discriminatory laws on the 

books in Arizona in the past? 

A. Oh, yeah.  I cannot sit here and say that there weren't. 

Q. Do you recall what laws or -- 

So Arizona was covered under Section 5 of the Voting 

Rights Act? 

A. Yes.  And I believe that was due to the literacy tests of 

1965. 

Q. And do you know what electoral practices or procedures were 

rejected by the Department of Justice while Arizona was covered 

under Section 5? 

A. I believe they were redistricting maps. 

Q. And redistricting is not at issue in this case? 

A. No.  No.  And it's very difficult, I think, to show how 

that would interact with ballot harvesting because in that 

instance, by definition, those laws wouldn't have gone into 

effect, so no one would have been subjected to those maps. 

Q. Was the most recent round of redistricting problematic for 

the DOJ in Arizona? 

A. I believe -- I believe Arizona precleared. 
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Q. Now, Dr. Lichtman also cites a study from the Center for 

America Progress about the health of Arizona's democracy --

A. Yes.

Q. -- and the part of the report that he cited gave it an F.  

Is there any other portion of the report that Dr. Lichtman 

omitted? 

A. Yeah.  I mean, overall, that report, I believe, gave 

Arizona a B on the health of its democracy.  

The other thing with that is that it's not like a law 

school B-plus average, right?  Like, so we're getting an F, you 

have to really work for it.  They are punishing states pretty 

heavily for not adopting each one of the laws that they think 

are important.  

So the mean in that is well below -- it's pretty 

difficult to get an A on that scale, and an F doesn't mean what 

you would normally take it to mean. 

Q. Can you explain the difference between share of the 

electorate and participation rate? 

A. Yeah.  So you can say -- you can say non-Hispanic whites 

were 70 percent of the electorate, the overall electorate in 

the country in 2016.  But that doesn't tell you what percentage 

of whites actually participated in the electorate and -- which 

was somewhere in the 60s.  

So it's the -- the participation is the percentage of 

whites who voted.  The share of the electorate is then after 
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they voted, how much of the overall electorate did they 

comprise. 

MS. KARLSON:  And if you can pull up Table 1 on 

Exhibit 527, page 13.  

MS. PALMER:  Page?  

MS. KARLSON:  527, page 13.

BY MS. KARLSON:

Q. So can you explain the significance of the -- you know, you 

had this general distinction between participation rate and 

share of the electorate.  Can you explain the significance to 

Arizona? 

A. Sure.  So what this shows over time from -- not sure why I 

did it from right to left -- but is the participation rates 

nationally for different groups and then the participation 

rates in Arizona for those different groups. 

So you can see in 2004, 65.8 percent of non-Hispanic 

whites nationally participated.  2008, that was up a little 

bit.  2012, it was down a little bit.  In 2016, it was 

nationally up. 

For Hispanics, it's very low in 2004 and then it bumps 

up -- I'm sorry, I was looking at Asian-Americans.  In 

Hispanics it's 56.3.  Then in 2008 and 2012, up into the 60s.  

Nationally, it dipped down a little bit. 

THE COURT:  These are -- 

THE WITNESS:  I was -- oh, my goodness.  I was right 
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the first time then.  28 percent for Hispanics in 2004, then up 

into the high 40s for 2008 and 2012, and dipping -- the point 

estimate dips a little in 2016, but there are fairly large 

error margins so you would say it's flat across time. 

THE COURT:  And this is a percentage of eligible 

voters who voted?  

THE WITNESS:  This is citizen voting age population. 

THE COURT:  But for the non-Hispanic whites, that -- 

of those who are eligible to vote, those are the percentages 

that actually voted?  

THE WITNESS:  Yeah.  It's citizens of voting age.  

Eligibility can sometimes take into account felon status, which 

I don't believe this does, but it's citizens of voting age. 

The bottom half is Arizona.  So you can see in 

Arizona, in 2004, participation among Hispanics was low.  It 

was up in 2008, and then it was -- the point estimate was up 

again in 2012 and then up even more in 2016.  

Now, again, I caution that there's error margins on 

these so we would not say the increase from 2012 to '16 is 

statistically significant, but it's up -- it is statistically 

significant compared to 2008 and 2004. 

MS. KARLSON:  And if you can pull up page 7 of 527.

BY MS. KARLSON:  

Q. When examining racial polarization, does Dr. Lichtman skew 

his analysis of the trend of polarization in Arizona by the way 
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he calculates the percentage of -- or classes of minorities by 

doing that?  

A. So when Dr. Lichtman is looking at things like wait times, 

he lumps minorities together.  And that's a problem because you 

lose granularity.  If -- the exact breakdowns are in the 

report, but the wait times analysis vary substantially with 

Native Americans versus Hispanics versus African-Americans. 

I don't know if that answers the question you asked, 

but... 

Q. And do you recall what the wait time for the Native 

Americans was in Dr. Lichtman's report? 

A. I don't recall. 

Q. What are your views on whether Arizona uses unusually large 

election districts? 

A. That was -- I thought that was strange.  I mean, 

Dr. Lichtman points out the very large districts you have in 

the northeastern and northwestern portion of the state, but 

those are just required by geography because there's very low 

population density there.  I don't know that there's any way to 

draw districts in the state without using that.  

So I don't know that Arizona's really using large 

districts, which is the verbiage used by the senate factor.  

And I just can't imagine that's actually what the factor is 

meant to encompass. 

Q. Are there problems with Dr. Lichtman's analysis of Factor 3 
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and the way he measures the race of voters?  

A. You'll have to remind me what Senate Factor 3 is.  

Q. The extent as to which the state or political subdivision 

has large electoral districts.  

A. So, yeah, I don't think he uses large electoral districts 

properly.  

Q. And does he also at some point change his confidence 

interval? 

A. Yes.  So when he initially was looking -- so that's not 

the -- that's not the large districts prong.  That's the 

practice.  They use practices.  In there, he's looking at -- 

he's saying wait times is a practice being used that 

discriminates against minorities, which I don't think -- I 

don't know that that's right.  

But the issue there -- so when you're doing a 

hypothesis test -- and this is something that's absolutely 

drilled in to students of statistics -- what you do first is 

you look at how you're going to design the experiment, and then 

you say, "Okay, how much confidence do I need that this is 

right?"  When you read a poll, you'll see -- if you read the 

fine print on polls, it will say plus or minus 5 percent at 

95 percent confidence, because polls always use a 95 percent 

confidence interval. 

But sometimes in literature you'll see a 90 percent 

confidence interval, not that often.  Sometimes, like in an 
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epidemiological study, they might require 99 percent confidence 

because of the stakes.  But you choose that first, then you run 

your study and you report it.  And that's exactly what 

Dr. Lichtman did in his initial report.  He chose his -- he ran 

his study and he said:  This is significant at 95 percent 

confidence. 

Then he discovered that he was -- he made a mistake in 

his math, and so he submitted a supplemental report that fixed 

it.  But when he fixed it, he said:  This is significant at 

90 percent confidence.  In other words, he changes his 

confidence level.  

Now, it's not necessarily objectionable, again, to use 

the 90 percent confidence interval.  But what's objectionable 

is to change it to fit the results of your experiment.  That's 

unacceptable. 

Q. And do you have an opinion about Factor 4, as to whether 

the political campaigns in Arizona have been characterized by 

overt or subtle racial appeals? 

A. Again, it's -- I'm not going to defend some of the things 

that Donald Trump has said on the stump.  I'm not sure exactly 

how a national campaign works into a state.  Because you make 

statements in a state, but you're really making it for a 

national audience.  That's a legal question that's above my pay 

grade, I suppose. 

But some of the things that Dr. Lichtman is citing to, 
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I think, are problematic because they weren't campaign 

statements or they were made, you know, far removed from the 

campaign -- from the campaign that the individual would have 

run.  

Some of them, he really kind of mischaracterizes what 

the article is about.  There's the Breitbart.com article, which 

I'm not going to defend Breitbart at all, but he -- 

Dr. Lichtman in his report claims that they were -- Breitbart 

was warning of a "dangerous f-a-g-g-o-t tour."  But when you 

read the article, it's actually a promotional -- it's a 

promotional piece for one of their openly gay editors and his 

tour.  Like, it wasn't really warning of it.  It was saying, 

"Go see Milo."  And I don't see how you miss that if you've 

read the article carefully.  So those are my concerns there. 

Q. And then Factor 5, what about Dr. Lichtman's claim that 

members of the minority group have been elected to public 

office at low rates in Arizona?  

A. Well, again, there's progress -- first off, I did make a 

mistake that I will admit to in my second report.  I misread 

one of Dr. Lichtman's tables.  I think we got that out in my 

deposition, but I want to be clear about it. 

But at the end of the day, he includes things like 

judges, which to my understanding aren't elected in Arizona.  

There's retention elections, but initially there's an 

appointment process. 
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The deviation on things like congressional districts 

are not as severe as you would see in other states.  And, in 

fact, that CAP report, the Center for America Progress report 

to which he cites earlier, actually has Arizona doing pretty 

well in terms of representation.  And if you break down the 

numbers for nonwhite representation, again, compared to the 

country as a whole, it's doing -- Arizona performs well. 

Q. And, finally, what do you say about Dr. Lichtman's inquiry 

about responsiveness to minority concerns? 

A. Well, so again, it -- this is where he sort of ignores what 

he had previously done on Medicaid expansion.  It was crucial 

in a state like Virginia, and in Arizona, it's absent from his 

first report.  Which, again, if you're trying to talk about 

overall responsiveness to particularized needs of minority 

voters, you include that as a mitigating circumstance.  

In general, it just seems like there's a constant 

"yes, but."  Like, every time you bring something up that 

Arizona has done to respond to minority needs, it's, "Well, it 

doesn't go far enough" or "They should have done it well 

before."  

And those are -- those can be fair points.  But you 

have -- again, since some of these things are to the extent to 

which things have happened, you have to at least acknowledge 

those areas of progress, even if you think they're 

insufficient.
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MS. KARLSON:  Thank you, Mr. Trende.  No further 

questions right now. 

THE COURT:  Okay.  Cross-examination.

CROSS-EXAMINATION

BY MR. SPIVA:

Q. Good afternoon, Mr. Trende.  Good to see you again.  

A. Good to see you too. 

Q. We have to stop meeting this way.  

A. Yes. 

Q. Mr. Trende, you did a report in the PI phase of this case; 

correct? 

A. That's correct. 

Q. And you were contacted by lawyers at Snell and Wilmer to do 

that report; right? 

A. Yes, I believe so. 

Q. And you realize that Snell and Wilmer represents the 

Arizona Republican Party; correct? 

A. I believe that's right. 

Q. You were not contacted directly by the Arizona Attorney 

General's Office until after the PI phase was over; correct? 

A. I think that's right. 

Q. And the only check you have received in this case for your 

services to date has come from Snell and Wilmer; correct? 

A. I think that's probably right. 

Q. Okay.  You haven't gotten paid since the deposition, I take 
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it? 

A. There's a check waiting for me, so... 

Q. Lucky you.  

And I think we've established, Mr. Trende, that you 

don't have a PhD? 

A. I don't. 

Q. And you started a PhD program last year; right? 

A. I started it in -- yes, fall -- I'm a second year, so I 

started in fall of 2016. 

Q. And you have not -- 

A. It's two years -- 

Q. -- yet written a dissertation; correct? 

A. No.  It's two years of coursework, which I will be wrapping 

up, and then you go on to the dissertation. 

Q. You are not a historian; correct? 

A. I have a history undergrad, but I'm not a historian, no.

Q. You have done no graduate history work; correct? 

A. That's correct. 

Q. And when you were at Kirkland & Ellis, you didn't do any 

cases on voting rights; correct? 

A. That's correct. 

Q. In any of the other firms that you were at, you didn't do 

any cases on voting rights work? 

A. That's right. 

Q. In terms of your publications, I think you already said 
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that none of your publications have been peer reviewed; right? 

A. That's right. 

Q. And none of the articles, the books, or the chapters of 

books that you have written deal with the senate factors; is 

that right? 

A. Correct. 

Q. And you've never given a presentation on the 

senate factors; right? 

A. I think that's right. 

Q. And in the cases that you have testified in, you've never 

been offered as an expert on the senate factors; correct? 

A. Right.  I have the testimony or the opinions on the 

senate factors, but I don't think that's ever anything I've 

been formally proffered on. 

Q. Okay.  And you have never provided an analysis of factors 

that go into determining whether a legislature has acted with 

discriminatory intent --

A. That's correct. 

Q. -- in a case where you have been an expert; correct? 

A. That's correct. 

Q. And in the North Carolina McCrory case, you represented -- 

pardon me.  You didn't represent.  You are a lawyer, but you 

didn't represent them there.  

You testified on behalf of the defendants; correct? 

A. Yes.  
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And can I clarify in your immediately prior question?  

Q. Sure.  

A. Racially discriminatory intent.  Because I have been in 

some partisan cases where I -- 

Q. Is that the Woodford case? 

A. Yeah. 

Q. And that was a case involving partisan -- 

A. Yeah, so it would be partisan discriminatory intent. 

Q. Okay.  In the ODP versus Ohio case, you also testified on 

behalf of the defendants? 

A. Yes.

Q. And in the Woodford case, you testified on behalf of the 

defendants? 

A. That's right. 

Q. And in the -- was it the Covington or the Rucho case in 

North Carolina that you testified? 

A. I did a report in the Rucho -- I didn't testify in either.  

Q. Okay.  

A. I did a report in the -- I did a report for both. 

Q. Okay.  And both of those reports were on behalf of the 

defendants; correct? 

A. Yeah.  I mean, they're basically the same case, but yeah. 

Q. Okay.  And, obviously, based on what you said before -- I 

just want to make sure it's clear -- none of those reports 

involved an analysis of the senate factors; correct? 
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A. The only case I've done any analysis of senate factors was 

the Husted case in Ohio. 

Q. You say Husted, I say "Husted."  

A. Yeah. 

Q. So, and you mentioned that the Fourth Circuit had reversed 

the district judge in the McCrory case but that he -- that the 

Fourth Circuit had not reached the issue of discriminatory 

effects.  Is that right? 

A. That's my understanding of the case, yeah. 

Q. But you also understand that the Fourth Circuit found that 

the North Carolina legislature had surgically removed certain 

voting methods that were used by African-Americans in 

North Carolina?  Is that correct?  

A. "Surgical precision," I think, was the memorable turn of 

phrase from that, yeah. 

Q. Right.  And so implicit in the finding was that these were 

methods of voting that were used more by African-Americans than 

by others; correct? 

A. I don't think I disputed that in the case.  The issue, 

then, is:  If you alter these voting laws, does it ultimately 

impact turnout?  And my opinion was no.  As a matter of fact, 

early voting, there's evidence that early voting suppresses 

nonwhite turnout.  

So it's slightly different questions, but I know what 

you're getting at. 
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Q. Yeah, and I'm not getting in to the turnout issue, more 

about discriminatory effects in terms of whether this was a 

device used by African-Americans more than other groups or than 

whites. 

And that -- implicit in the Fourth Circuit's finding 

was that, in fact, these were devices that were used more by 

African-Americans? 

A. Yeah.  I didn't dispute that.  The numbers are what they 

are.  My opinion was limited to the turnout effect. 

Q. But you also offered an opinion that rejecting 

out-of-precinct ballots would not have a discriminatory impact 

on African-Americans, didn't you? 

A. I said it wouldn't affect turnout. 

Q. Would you agree with me -- you have read the legislative 

record in this case; right? 

A. Most of it. 

Q. And if -- and you would agree that there are statements in 

the legislative record that people in certain communities, take 

San Luis, Arizona, that there are, you know, people in those 

communities -- that those communities use ballot collection 

more than other communities.  Is that a fair statement? 

A. I believe there are statements like that, yeah. 

Q. Okay.  If you have -- if those statements are accurate, the 

testimony that in San Luis there are so many thousand people 

who don't have, say, ready access to mail delivery and 
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collection, doesn't that tell you that it will be more 

difficult for people in San Luis to vote if they cannot utilize 

ballot collection? 

A. Can you repeat that?  

Q. I'll try.  

If the statements in the legislative record that in 

San Luis there are so many thousands of people who don't have 

ready access to mail delivery and collection, doesn't that tell 

you that it will be more difficult for people in San Luis to 

vote if they cannot utilize ballot collection? 

A. Right.  I guess it would depend how easy it is for them to 

vote in person.  And also, how they would get the ballot in the 

first place if they don't have mail delivery. 

Q. So depending on those two factors, though, you would agree 

that if those claims are true -- that people don't have ready 

access to mail delivery and collection -- that that will make 

it more difficult for those people in San Luis to vote? 

A. And depending on how -- I mean, I just kind of think of 

things as I sit here.  And, you know, how easy it is for them 

to catch a ride to pick up mail, which I'm assuming at some 

point they get it.  But, you know, you can go through enough of 

these and then it becomes yes. 

Q. So, but those would be relevant factors; the things that 

you're pointing out -- for instance, access to transportation, 

that would be a relevant factor in the analysis.  Correct? 
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A. For an individual, yeah. 

Q. Okay.  And you agree that there were numerous statements in 

the legislative record that banning ballot collection would 

have an impact on certain minority communities in certain areas 

of the state of Arizona, in addition to San Luis.  

A. I know there are other examples besides San Luis, yes. 

Q. For instance, there were statements about the Native 

American nations in Arizona? 

A. Yes. 

Q. And maybe you recall statements about Somerton, Arizona? 

A. Actually, I don't recall Somerton unless that's one of the 

Native American nations -- 

Q. Fair enough. 

A. -- for a specific example there.  

Q. Fair enough. 

You would agree that there's no evidence of any actual 

fraud in connection with ballot collection in any of the 

legislative record, wouldn't you? 

A. Now, "evidence" is a term of art that in this setting has a 

very low threshold.  There is testimony from individuals -- 

from representatives talking about having heard -- so I guess 

it would be hearsay in a lot of the instances, which would be 

problematic in a court. 

Anyway, but the point is, I don't know that there's 

hard evidence of it like in terms of a conviction or something 
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like that. 

Q. Okay.  And you are -- you're aware that there have been 

studies in various states and nationwide on the incidence of 

fraud in elections? 

A. Yes. 

Q. You're aware of the Republican National Lawyers Association 

study on the existence of fraud? 

A. Yeah.  The work that Lorraine Minnite has done, things like 

that, yeah. 

Q. And you would agree with me, wouldn't you, that basically 

these studies -- well, let me step back. 

The RNLA, I mean, they were really looking for fraud, 

right, in their study? 

A. I'm sure. 

Q. And basically, those studies and reports, they find no 

significant incidences of fraud in connection with ballot 

collection; true? 

A. Yeah.  I don't know that they were actually looking into 

ballot collection, since it's kind of hard to look into.  It's 

not as regulated as something like in-person voting would be 

where you can check the register and see if signatures match, 

stuff like that.  

But the direct answer is yes -- or no, there's no 

evidence of ballot collection fraud there. 

Q. Okay.  Let me just ask you, you didn't do a racially 
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polarized voting analysis in Arizona, did you? 

A. What do you mean by that?  

Q. Well, have you done a racially polarized voting analysis 

before in any of the redistricting cases that you've been 

involved with?  

Do you know how to do a racially polarized voting 

analysis? 

A. I do analysis where I look at the exit polls and see if 

the -- I did a pretty extensive analysis of exit polls in 

Arizona and other states to look at the degrees of -- to see 

how polarized the votes were in the state and compare that to 

the rest of the country. 

Q. But you're familiar, though, with the term and the analysis 

in, for instance, redistricting cases, "racially polarized 

voting."  I mean, you're familiar with the analysis that goes 

into that; correct? 

A. I'm familiar with the term.  I don't know every way that, 

like, Ted Arrington would have done it and how Ted Arrington 

comes up with the thresholds he suggests.

Q. Okay.  You had mentioned or were asked about the Current 

Population Survey, and I think you were testifying that that is 

the proper place to determine, I think -- to use in terms of 

the analysis of racially polarized voting; is that accurate? 

A. If you're looking -- if you're looking for the effect on 

turnout, you would want to use the CPS -- or on participation 
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and how the laws interact with that, you would want to look at 

the CPS data.  That's how it's typically done in political 

science. 

Q. And you, of course, realize there's a downside with the 

Current Population Survey, and that's based on people's 

self-reporting on whether they voted or not? 

A. Oh, absolutely.  That's in my report.  People lie about 

whether they voted or not.  So you end up with higher 

representation, but that's also a problem -- I think this is 

really important.  It's a problem with every data set.  Not 

that particular one, but every data set has problems.  

The exit polls are trying to figure out percentages, 

like who people vote for.  Some of these other studies are done 

online, or in the case of the SPAE, have very small data sets.  

There are no perfect data sets. 

Q. Sure, sure.  

But exit polls rely on what people say as they come 

out of the poll; correct? 

A. Right.  They don't have the same problem as the CPS.  They 

have a different problem. 

Q. Okay.  In your review of the record, the legislative record 

in this case, you have never seen -- strike that -- you've 

never heard or read anyone make a claim that white voters 

utilized ballot collection just as much as minority voters did.  

Correct? 
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A. I don't know if -- I don't remember anyone making that 

specific statement. 

Q. Okay.  And in your view, it would be tough to gather 

rigorous statistical evidence of use of ballot collection by 

minorities as opposed to nonminorities.  True? 

A. You could do it with polling or with the type of -- you 

could do it, but yeah, it would not be a simple task. 

Q. And in your view, it would be tough to gather the evidence 

of impact of the elimination of ballot collection 

post-enactment.  Fair?  

In other words, now that it's not allowed anymore, you 

can't collect any data? 

A. No, no, no.  Yeah.  You asked me a different question, 

which was testing the impact, and I guess -- I suppose that if 

the Hispanic participation rate in Arizona had plummeted and 

you did difference-in-differences analysis that controls for 

exogenous factors, you might be able to find an effect that 

way.  But that didn't happen and it's difficult to -- certainly 

difficult to collect new data now. 

Q. And Arizona did not -- 

THE COURT:  Let me just -- 

Does the fact that it didn't plummet prove anything?  

THE WITNESS:  I mean, if it had -- if ballot 

collection were a key issue in turnout, if it were -- had 

widespread use and there was a huge number -- a hugely 
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disparate number of nonwhite voters that used it and that 

wouldn't be able to vote in the absence of it, you would expect 

to see a substantial decline in participation.  

I think you'd have to do something a little more 

controlled, like a difference-in-differences analysis, but it's 

certainly indicative that the impact of this law is not as 

massive as might be suggested.  

Now, there might be an impact at the margins that this 

wouldn't turn out or there's some confounding factors that 

overwhelms the effect of the law.  But that's only true if the 

effect of the law is marginal. 

THE COURT:  Okay.

BY MR. SPIVA:

Q. Isn't it the case, going to His Honor's question, that you 

could really draw no conclusion from trend and aggregate 

turnout in a single election?  Isn't that true? 

A. It's tricky to do that, and that's why I said if you had 

something like the Hispanic participation rate dropping from -- 

only in Arizona, from, you know, 48 percent to 28 percent while 

nationally it's more or less flat, that would lead you -- I 

think that would lead you to conclude that, like, something 

really happened in Arizona in that interim that hurt Hispanic 

participation rate.  And absent that, I think you have some 

indication that nothing massive unique to Arizona happened. 

I think you'd want to put it in -- like I said, in a 
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time comparison, a difference-in-differences test to really 

push that and -- 

Q. Just to be clear, when you say -- sorry to interrupt, but 

when you say time comparison, you mean it would have to be over 

multiple elections? 

A. So -- no.  When you do a difference in -- so like the 

famous study out of New Jersey about the effect of the minimum 

wage on the -- on employment that you always hear cited.  It's 

a difference-in-differences analysis.  It looks at what the 

unemployment rate was pre -- by county pre-implementation of 

the minimum wage and then post-implementation.  And it 

subtracts.  And so the benefits of that type of design is 

you're implicitly controlling for a lot of factors because they 

just -- they subtract out.  

So -- so in Arizona, you could do a design where you 

looked at participation across states in 2016 versus 2012.  You 

have a dummy variable for Arizona which implements this law and 

tests to see if the result is significant. 

And if you had a massive change just in Arizona, you 

would say, okay, what happened in Arizona that caused this?  

And absent that, you can say, okay, the turnout among Hispanics 

in Arizona was pretty much the same as what happened in the 

nation.  It was actually a little bit better.  So I have a hard 

time drawing a conclusion that this law had a massive impact.  

I mean, if you're trying to test Jim Crow, you do -- 
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the impact of Jim Crow, you do this type of analysis and you 

find out that it -- 

Q. Okay.  I think I --

A. -- overall had a 6 percent decline.  Anyway, you get it. 

Q. Isn't it the case, though, that if you're looking at 

changes in a single election, you would have to factor in 

things like the amount of advertising in that election; 

correct? 

A. Yeah.  You -- that's something you could control for. 

Q. Sorry.  We have limited time.  I'm not trying to cut you 

off and be rude, but --

A. I understand. 

Q. -- you have to look at the candidates involved; correct? 

A. And I'm not trying to eat up your time, but now I'm having 

to think about this. 

Q. Let me give you a few more variables.

You would have to account for the fact that Arizona 

was a swing state for the first time in however many cycles; 

correct?  

The point is, there are many variables that impact 

aggregate turnout in any single election, and you can't draw 

any kind of conclusion about the impact of the removal of 

ballot collection from a slight decline in -- or, rather, 

slight increase in participation rates in one election.  

Correct? 
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A. I would be cautious about doing that.  I'm not going to say 

you can't do it because you can compare -- you know, there's 

other states that are swing states, and you can draw those 

types of comparisons.  I agree, I think, with your bottom line, 

which is I would be cautious about it. 

Q. Yeah.  I think that's right. 

But let's also be clear about something else.  You're 

measuring turnout differently from Dr. Lichtman.  Dr. Lichtman 

is looking at the percentage of the electorate; correct?  So -- 

correct?  Turnout -- 

A. Right.  But that's not what you typically look at for this.  

You look at the participation rate.  Because the share of the 

electorate, if the overall size -- if the overall size of the 

electorate increases, your share can go down while your overall 

turnout increases, which is what happened.  It's just that 

other groups saw their turnout increase at higher rates. 

Q. Okay.  I want to go back to the data collection issue --

A. Okay. 

Q. -- that we started on. 

Arizona did not try to gather the type of -- what you 

would call rigorous statistical data on the disparate use of 

ballot collection before enacting HB 2023; true? 

A. That's my understanding. 

Q. You haven't had experience studying the workings of 

legislatures concerning the enactment of laws; is that 
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accurate?  I know you study how people get elected or 

predicting how -- whether people will get elected, but you 

haven't studied the workings of the legislature and the 

legislative process? 

A. I mean, graduate school, legislative politics is a course 

that I've taken.  And it's been an issue in other cases, so... 

Q. You'd agree that it is unusual for a legislature to pass a 

law and repeal that law in the same legislature but the very 

next session of that legislature?  You'd agree with that? 

A. I can think of one at the federal level, just because it's 

so famous, which was the Comprehensive Health Care Act of '89 

that was repealed.  In '90, the famous image of Dan 

Rostenkowski being chased down the streets by his angry elderly 

constituents.

Q. So if we go back 27 years, we can think of one example; 

correct? 

A. I mean, it's an example.  I can't speak to Arizona and 

whether it's common or not, but it's not something you see 

every day at the federal level.

MR. SPIVA:  Okay.  Just one second.  

Thanks a lot, Mr. Trende.  Appreciate it.  

THE COURT:  Redirect? 

REDIRECT EXAMINATION

BY MS. KARLSON:

Q. So just a few questions.  
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Mr. Spiva asked you a couple questions about the NR -- 

or RNLA report.  

MS. KARLSON:  If you could pull up Exhibit 360 -- 362.  

Excuse me.  One minute.  

Sorry about that.  So if you do pull up Exhibit 360, 

which was the RNLA report, I believe that both -- I believe 

that Dr. Lichtman relied on this.  

Can you call out, I guess, the states' report?  

BY MS. KARLSON:

Q. And Mr. Spiva asked you a question about whether there was 

evidence in this report about ballot collection fraud.  And I 

believe your answer was no, but are there examples in this 

about absentee ballot fraud? 

A. I don't recall whether or not the registration fraud and 

illegal voting or noncitizen voting cases involve absentee 

ballot fraud.  What I do know is that the more common type of 

fraud is absentee ballot fraud versus in-person voting fraud. 

Q. And how do you know that? 

A. That was in the expert reports from the plaintiffs in the 

NAACP versus McCrory case.  I believe that's appended to my 

initial report.  And it's just -- it's been a common refrain in 

the cases in which I've been involved, which tend to be 

in-person fraud cases.  The State will try to show examples of 

fraud.  And they usually tend to be absentee ballot fraud 

because that's a lot easier. 
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THE COURT:  I'm just curious.  How do they catch this 

fraud?  Do they match signatures?  Is that where they come up?  

THE WITNESS:  Match -- I mean, they match signatures.  

You'll get these really sad cases where someone's wife -- an 

elderly person's wife dies.  And they know that she wanted to 

vote for Barack Obama, and so they file her ballot.  And then 

you can see from the death record that it didn't -- 

THE COURT:  So they catch the discrepancy in the 

signature and the vote doesn't get counted, typically.  Is that 

what happens?  

THE WITNESS:  Ideally.  But sometimes you have these 

things after the fact where it's discovered -- 

THE COURT:  How does that happen?  

THE WITNESS:  You have these investigations.  

THE COURT:  Based on a signature discrepancy?  

THE WITNESS:  Signature discrepancy is a common way, 

yeah. 

THE COURT:  Well, if they catch a signature 

discrepancy, they count the vote?  

THE WITNESS:  I'm saying some of it is after the fact, 

so the election's over. 

THE COURT:  Okay.  So if the signatures are compared 

before the vote, then that shouldn't be a problem?  

THE WITNESS:  If it gets caught, yeah. 

THE COURT:  Okay.  All right.  Thank you.
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BY MS. KARLSON:

Q. Mr. Trende, are you aware of what Interstate Crosscheck is? 

A. That's a -- that's one of the laws at issue -- that CAP 

measures you on.  I don't -- I don't recall exactly what it is. 

Q. Is that one of the ways that they check that they can catch 

out of -- or can catch absentee voting after the fact? 

MR. SPIVA:  Objection.  Lack of foundation.  He just 

said he doesn't know what it is.  And leading.  

MS. KARLSON:  Well, he testified -- 

THE COURT:  Restate the question.

BY MS. KARLSON:

Q. Okay.  You said that Interstate Crosscheck was one of the 

laws.  Do you recall anything more specific about Interstate 

Crosscheck? 

A. I'm sorry.  I don't. 

Q. If I gave you the -- going back, once again, to the judge's 

question, if we pulled up the number of ballots cast in Arizona 

and the portion of your report that addressed the percent of 

the electorate that mailed in ballots, would you be able to do 

that calculation for the judge if I gave you a calculator?  

A. Should be able to.  I'd be nervous.  

Q. Well, so am I.  

THE COURT:  I'll check your math. 

THE WITNESS:  Okay.  I'll need a pen and scratch paper 

too.  

Case 2:16-cv-01065-DLR   Document 399   Filed 10/14/17   Page 160 of 233  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2763 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SEAN PATRICK TRENDE - REDIRECT EXAMINATION

UNITED STATES DISTRICT COURT

1880

THE COURT:  So I'm trying to -- we're doing a 

calculation now to figure out the percentage of nonwhite voters 

who vote by mail and the percentage of white voters who vote by 

mail; is that right?  

MS. KARLSON:  Yes, Your Honor. 

THE COURT:  That was my question.  So that's what 

you're going to do now?  

MS. KARLSON:  Yes, Your Honor. 

THE COURT:  Okay.  

MS. KARLSON:  May I approach?  

THE COURT:  Yes.  

MS. KARLSON:  May I approach again?  

THE COURT:  Yes.  

MS. KARLSON:  Pull up Exhibit 543.  It's already been 

admitted into evidence.  

And can you also pull up 527, paragraph 14.  Page 8.  

And then because paragraph 14 looks at 2012 data, I'm 

going to need you to scroll down the second page of 543.

And if you can call out that first line where it says 

"2012."

BY MS. KARLSON: 

Q. And, Mr. Trende, if you need the number of early ballots 

cast in Arizona in 2012, I also have that number for you, but I 

don't think we can pull that up independently.  

THE COURT:  Would this be a good place to take a break 
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and let him do his calculation?  

MS. KARLSON:  That's perfect. 

MR. SPIVA:  I'm going to interpose an objection, Your 

Honor, because these are based on two different denominators, I 

think it is.  The report, I think, is using CVAP, citizen 

voting age population, and the Secretary of State's website, I 

think, is using registered voters.  

THE COURT:  So we'll let him explain what his math is 

after we're done. 

Before we break, though, how many more witnesses do 

you have and how much time do you think you're going to need to 

get them all done, to finish?  

MS. KARLSON:  We have -- 

MR. JOHNSON:  We have two witnesses here.  We'd like 

to get through at least one of them today because they're not 

available next week. 

THE COURT:  I'm talking about to finish the case, to 

finish your case. 

MR. JOHNSON:  Oh, to finish the case?  

MS. KARLSON:  Three?  Four?  At least four. 

MR. JOHNSON:  At least four to six, Your Honor. 

THE COURT:  Okay.  Because I'm looking at the time, 

and based on how we started, plaintiffs have 59 minutes and you 

have 4 hours and 55 minutes. 

MR. JOHNSON:  Yep. 
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THE COURT:  We're going to be a little bit ahead of 

schedule.  We might be able to add about an hour to each side 

if we need it, but I'd like to finish at least by Wednesday 

morning -- Wednesday afternoon so we have time to have some 

oral arguments, and I've got a lot of questions I want to talk 

to you guys about. 

So hopefully you finish Tuesday evening or Wednesday 

morning.  Can you do that?  

MS. KARLSON:  Your Honor, our position is that we 

don't need additional time.  We've structured our case to 

ensure that we could finish within the order that the Court 

provided us. 

THE COURT:  Okay.  I'm glad.  But I factored in -- I 

figured five hours a day when I gave you guys each a time.  

We've done almost six hours a day, so we've got a little extra 

time if we need it.  I don't want to use it if we don't have 

to, but that's where we are. 

MR. JOHNSON:  And -- yes, Your Honor.  The only thing 

I'd like to say for the record is that we've been -- as you 

know, we've been raising this issue for months.  

THE COURT:  Yeah. 

MR. JOHNSON:  We structured our case accordingly, and 

we still are.  We would have used that time during their case 

in chief to do more examination on the witnesses. 

THE COURT:  I don't know how you could have.  I really 
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don't know. 

MR. JOHNSON:  I understand, Your Honor. 

THE COURT:  My point is that when we talked about 

this, I told you I was doing five hours a day and if we had 

extra time, we'd allocate it as needed.  So where I am is we've 

got a little extra time.  If we need to use it, we'll use it; 

if we don't need it, we won't; and I hope we don't have to.

MR. JOHNSON:  Okay.

THE COURT:  But I just wanted to see where you guys 

are with your case.  You've got about six witnesses left?  

MR. JOHNSON:  Yes, Your Honor.  

THE COURT:  Okay.

MR. JOHNSON:  If you're -- if we could have some 

certainty right now as to if you're going to give us two hours, 

and it's one hour from each side, just so that for planning 

purposes I think -- 

THE COURT:  Yeah, that's what I'm thinking, at least 

one hour per side if you need it.  Additional hour.  

MR. JOHNSON:  Okay. 

THE COURT:  Like I said, when I gave you the 

calculation, I told you I'm factoring in five hours per day.  

We talked about this and said we'd probably get more, and if 

there's more, we'll be able to allocate that at the end of the 

case.  But I wanted to make sure everyone started out 

understanding what kind of parameters we're kind of looking at.  
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You never can tell how much time you get in in a day.  We got 

in a lot more than I expected. 

MR. JOHNSON:  We did, yes, Your Honor.  

So just for clarity's sake, not that I'm trying to 

parse words here, it's going to be held to an hour for each -- 

extra for each time.  I mean, they're not going to get an hour 

and 30 minutes because we might not use -- because we 

structured our case accordingly.  We might only use 30 minutes.  

They're not going to get an extra hour and a half out of the 

time?  

THE COURT:  Both sides will get the same amount of 

time, whatever it is. 

MR. JOHNSON:  Yes, Your Honor.  Thank you. 

THE COURT:  All right.  So we'll take a 15-minute 

recess, come back at 20 minutes until 3:00. 

(Recess taken, 2:24 p.m. to 2:42 p.m.) 

THE COURT:  You may continue.

BY MS. KARLSON:

Q. Mr. Trende, before we broke for recess, you had been doing 

some back-of-the-envelope calculations.  Based -- have you 

completed those calculations? 

A. I have. 

Q. Based on those calculations, do Hispanics use vote-by-mail 

at a higher rate than non-Hispanic whites? 

A. They're virtually identical rates. 
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Q. And how did you arrive at this conclusion? 

A. So this is a little involved, but I can read it into the 

record.  

So the total number of votes cast in 2012 is 

2,323,579.  Of those, from numbers provided by counsel, 

1,530,465 were early votes. 

THE COURT:  Can you say that again, please. 

THE WITNESS:  Yes, Your Honor.  1,530,465.  You do the 

subtraction, and -- to come up with the non-early vote.  And 

I'll call that the Election Day vote.  793,114.  Okay?  

So then what you want to do is decompose those into 

non-Hispanic whites and Hispanic shares.  And what I mean by 

that is that's when these numbers come in.  

So of those 1,530,465 early votes, 75.8 percent were 

non-Hispanic white and 17.4 percent were Hispanic.  So you can 

do that decomposition, and you come up with 1,160,092 for the 

early non-Hispanic white vote and you come up with 266,300 for 

the early Hispanic vote. 

You also then want to decompose those -- what I call 

Election Day votes, those 793,000 votes, along the same way.  

So you do that, that 71.9 percent and 16.5 percent rate, and 

you come up with 570,248 non-Hispanic white Election Day votes 

and 130,863 Hispanic Election Day votes. 

Okay.  So now you have the early vote by race and you 

have -- well, by non-Hispanic white and Hispanic, and you have 
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the Election Day by non-Hispanic white and Hispanic.  

To find the rate at which each ethnicity utilized 

early voting, first you have to figure out overall how many of 

those votes were cast by non-Hispanic whites.  You add that 

1,160,092 -- 1,160,092 votes from the early category for 

non-Hispanic whites to the 570,248 votes for the Election Day 

non-Hispanic whites, and you come up with a total of 1,730,340 

thousand -- 340 votes cast by non-Hispanic whites.  

Of those 1,730,340 votes cast by non-Hispanic whites, 

we already established 1,160,092 of them were cast early, or 

67.04 percent of -- actually, 67.044 percent of the total 

non-Hispanic white vote was cast early. 

Now you go through the same exercise for Hispanic 

voters.  And you add the 266,300 early Hispanic voters to the 

130,863 Election Day Hispanic voters, and you come up with a 

total of 397,163 ballots cast by Hispanics.  Of those 397,163 

votes, 266,300 are cast early.  You do the division, and 

67.05 percent of the Hispanic vote was cast early.

BY MS. KARLSON:

Q. And these numbers are -- actually, for the record, the 

number of early votes that I gave you, the 1,530,465, that is 

from Exhibit 525, which has already been admitted, page 14.  

And these numbers that you did your calculations on 

are based on 2012 votes; correct? 

A. That's correct. 
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THE COURT:  So let me just see.  So according to your 

calculations, in the 2012 election, 70 percent -- 77 percent of 

the white vote was cast early and 67 percent of the Hispanic 

vote was cast early?  

THE WITNESS:  I'm sorry, Your Honor, if I misspoke.  

It's 67.044 of the non-Hispanic white vote.  

THE COURT:  So it's 67 for both the white and the 

Hispanic vote?  

THE WITNESS:  It's six-thousandths of a percent 

difference, Your Honor. 

THE COURT:  Okay.

BY MS. KARLSON:

Q. And so your calculations -- or so the data that you're 

using are from -- or is from before the ballot collection 

regulations in 2023 took effect; is that right? 

A. That's correct. 

MR. SPIVA:  Objection, Your Honor.  I move to strike 

all of that.  This is all undisclosed expert opinion that we 

haven't had a chance to evaluate or respond to.  

The other thing is, we don't know what the confidence 

intervals are for the calculations he just did.  There's a 

large margin of error for the -- paragraph 14 of his report.  

I'm not sure any of this makes a lot of difference, to 

tell you the truth, but I do want to put my objection on the 

record. 
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THE COURT:  Okay.  I don't know that it does either, 

but I was curious and that's the only reason I asked.  I'm 

trying to understand how all these numbers are.  

Your objection's overruled.  He's just using 

calculations on numbers that have been disclosed.  It's just 

math.  You can cross-examine him on it, though.  

MS. KARLSON:  Your Honor, just to be clear, you just 

said that they could cross-examine.  Are you saying that they 

can cross-examine -- or that you're reopening it for cross-exam 

or -- 

THE COURT:  Yeah.  This is new information that wasn't 

discussed earlier, so he can cross-examine him on that specific 

area. 

MS. KARLSON:  Okay.  I'm done with redirect, 

Your Honor. 

THE COURT:  Okay.  Plaintiffs want to talk to him 

about this? 

MR. SPIVA:  I just have one question for him, 

Your Honor.  I just wanted to note, we would like an 

opportunity to discuss this with our expert as well and respond 

if appropriate.  

THE COURT:  Okay.

RECROSS-EXAMINATION 

BY MR. SPIVA:

Q. Mr. Trende, you don't know what the confidence intervals 
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are for the calculations you just did? 

A. Well -- no, but the differences are six-hundredths of a 

percent, so I'm relatively sure they're within the confidence 

margins.  You would not say there's a statistically significant 

difference. 

MR. SPIVA:  Thank you, Your Honor -- I mean, thank 

you, Mr. Trende. 

THE COURT:  Okay.  You can -- do you want any 

redirect?  

MS. KARLSON:  No, Your Honor. 

THE COURT:  Okay.  You can step down.  

(Witness excused.) 

THE COURT:  Defense can call their next witness.  

MS. HARTMAN-TELLEZ:  Your Honor, we're calling Eric 

Spencer. 

THE COURT:  Okay.  Mr. Spencer, would you come up 

here, please, and be sworn.  

COURTROOM DEPUTY:  Right here, sir.

ERIC SPENCER,

called as a witness herein by the Defendants, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed. 

MR. LA RUE:  Thank you, Your Honor.
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DIRECT EXAMINATION 

BY MR. LA RUE:

Q. Good afternoon, Mr. Spencer.  

A. Good afternoon. 

Q. Would you please state and spell your name for the record.  

A. Yes.  My name's Eric Spencer.  E-r-i-c, S-p-e-n-c-e-r. 

Q. Let's begin with a bit of background.  Please tell the 

Court about your academic background.  

A. I hold a bachelor's degree in political science from UCLA.  

I have a master's degree from Harvard University in public 

administration.  I have a law degree from Duke University. 

Q. Did you serve in the military? 

A. Yes, I did. 

Q. What branch? 

A. Army. 

Q. When did you join the Army? 

A. In 2002. 

Q. And why did you do that? 

A. I joined as a result of 9/11 and the need to serve my 

country in a time of war. 

Q. Were you deployed? 

A. Yes, I did. 

Q. Where at? 

A. Southeast Baghdad. 

Q. And what time period? 
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A. From December 2005 to December 2006. 

Q. And what was your role when you were deployed? 

A. I was an infantry platoon leader. 

Q. What rank did you achieve? 

A. Captain. 

Q. Were you honorably discharged? 

A. Yes, I was. 

Q. Are you admitted to the Bar? 

A. Yes, I am admitted to the Arizona Bar. 

Q. And what is your job today? 

A. I'm the state election director in the Arizona Secretary of 

State's Office. 

Q. How long have you been in that position? 

A. Since January of 2015. 

Q. And what are your responsibilities? 

A. My responsibilities are various.  On one hand, I'm the 

de facto general counsel for the Secretary of State, and I 

advise her on legal matters affecting the Secretary of State's 

Office.  

Secondly, I'm in charge of enforcement of all campaign 

finance and lobbying laws.  

Third, I'm a legislative representative of the 

Secretary of State's Office, and I regularly speak with members 

of the legislature on election policy.  

And I would say fourth as the election director, I'm 
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in charge of overseeing all elections in Arizona, including the 

interpretation of the law and election procedure. 

Q. Do your responsibilities include certifying Arizona's 

election management system for tabulating votes? 

A. Yes. 

Q. Does Arizona law require each county's election management 

system to be tested and certified before an election? 

A. Yes. 

Q. Why is that important? 

A. It is important to test election equipment prior to each 

election so that we have confidence that the machinery will 

accurately tabulate the ballots and produce election results 

that we have confidence in. 

Q. What is that process of testing and certifying known as? 

A. It's known as logic and accuracy testing, or L&A testing. 

Q. Have you personally participated in this logic and accuracy 

testing? 

A. Yes, I have. 

Q. Are you intimately involved with it as part of your job 

responsibility? 

A. Yes, I am. 

Q. Mr. Spencer, are you ultimately responsible for that 

testing and the certification of those machines? 

A. Yes. 

Q. Do you have understanding about how this process works? 
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A. Yes. 

Q. Are you also familiar with the deadlines inherent in 

Arizona and federal elections? 

A. Yes. 

Q. In your role with the secretary, are you responsible to 

work with the secretary to get the vote totals from the 

counties so that the election can be certified? 

A. Yes. 

Q. Do you also work with county elections officials to ensure 

that Arizona's elections run smoothly in order to ensure a 

timely canvass? 

A. Yes. 

Q. Do you have an understanding of the capabilities of the 

machines that actually tabulate the vote in Arizona's 

elections? 

A. Yes. 

Q. Do you have an understanding regarding whether those 

machines can be reprogrammed to count OOP ballots? 

A. Yes. 

Q. Yesterday the Court expressed interest in the answer to 

that question, and so I'm just going to ask you, Mr. Spencer, 

can those machines be reprogrammed to count OOP ballots? 

A. Yes, from a technological perspective. 

Q. Would there be negative ramifications of doing that? 

A. Yes, there would be several. 
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Q. What are those? 

A. I suppose I'd group it into a few categories.  On one hand, 

there would be some legal and public policy ramifications; 

second, I think there would be some financial ramifications; 

third, I think there would be some administrative and practical 

ramifications; and fourth, I think there would be some deadline 

and time constraint-related ramifications.  

And I can go into those if you'd like, but that's my 

high-level summary. 

Q. All right.  Now, actually, Mr. Spencer, I think it would be 

good.  

Let's talk about the legal ramifications.  What are 

those?  What are you talking about? 

A. Well, I can think of a few examples.  First of all, under 

ARS 16-622, all election results are required to be reported by 

precinct.  And if we allow out-of-precinct ballots to be 

tabulated, that means that a voter that doesn't live in that 

precinct would be credited as having voted in that precinct.  

In other words, we would lose the ability to 

accurately track election results by precinct because we 

wouldn't be doing the right procedure.  The right procedure 

would be to duplicate that onto the correct ballot style so 

that we retain the ability to track votes by precinct.  

But by knowingly allowing an out-of-precinct ballot to 

be tabulated despite the fact it was cast on the wrong ballot 
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style, we have destroyed the ability to track election results 

by precinct.  And that not only would violate the law, but it 

would have practical implications as well.  

Secondly, under 16-508, election officials are 

required to predict the number of ballots that they need to 

print according to the registered voters in a precinct.  And if 

you no longer had to go to the correct precinct in order to 

have your ballot be counted, election officials would not be 

able to rely on the registered voters in the precinct anymore 

as a benchmark to judge how many ballots would have to be 

printed. 

Third, we have an equipment certification committee.  

This is, by statute, a requirement for a three-person committee 

appointed by the Secretary of State to review all election 

equipment as a condition of the vendor being allowed to do 

business in the state of Arizona.  And a component of that 

certification is a test whereby the committee authorizes the 

proper scope of how that election equipment is allowed to be 

used. 

And right now, there is no vendor in Arizona that is 

authorized to set up a second election program and tabulate 

ballots using two different types of programs.  So if they were 

to do so, they would be violating the conditions under which 

that equipment was certified for use in Arizona and they'd, 

therefore, violate the law.  
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And I think a third -- a fourth quasi-public policy 

and quasi legal problem is that you would infringe upon charter 

cities' autonomy to conduct their elections.  Under 

Article XIII of the Constitution charter cities have an 

interest in conducting their elections, and by incentivizing 

people to go to the wrong polling place and not counting the 

down-ticket races, I think you subvert local entities' interest 

in having the down-ballot races be counted. 

Q. Mr. Spencer, you mentioned a number of problems there.  I 

want to hone in on one before we move to your next category.  

Are you familiar with what happened in Maricopa County 

during the 2016 presidential preference election? 

A. Yes, I'm familiar. 

Q. And what happened? 

A. I think as a result of improper planning and increased 

turnout, the lines to vote on Election Day at times exceeded 

five hours. 

Q. Your opinion as the state election director, are lines of 

that length acceptable? 

A. No.  It's completely unacceptable. 

Q. In your opinion, Mr. Spencer, is there a possibility that 

counting out-of-precinct ballots and interfering with the 

county's ability to plan for precincts as you described could 

lead to longer wait times like that? 

A. It could.  The maximum allowable wait time at any polling 
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place is one hour.  But when the wait times start to exceed 30 

minutes, the marshal is directed to start implementing a 

contingency plan.  And if we already have a difficult enough 

time complying with that existing legal standard, the 

requirement to count out-of-precinct ballots could only 

exacerbate that problem. 

Q. The second category that you mentioned in your high-level 

view was financial.  Can you tell us about that?  What 

financial problems arise? 

A. That's right.  I think that harkens back to ARS 16-508.  An 

election director is required, based on the number of 

registered voters, to order 101 percent of the needed or 

projected ballots for that precinct.  In other words, election 

directors from a financial perspective have to budget on a 

precinct-by-precinct basis based on what they expect to occur 

at that polling place.  And that's based on the number of 

registered voters, and it's based on historical and projected 

turnout at that precinct. 

If the state was turned into a de facto vote center 

state where there weren't any real consequences of not voting 

in your precinct, people would cross precinct lines.  And if 

people routinely crossed precinct lines in unpredictable ways, 

the election director could not financially budget in a proper 

way for those deviations.  You would either have to print way 

more ballots than you would need at any particular precinct 
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that knowingly exceeds the number of registered voters because 

you're factoring in this crossover effect, or because of the 

crossover effect, you wouldn't have enough ballots printed for 

that precinct.  And that not only becomes more expensive, but 

it also creates budgetary uncertainty. 

So I think that's at least one financial impact to 

counting out-of-precinct ballots. 

Q. Is it true, Mr. Spencer, that there have been examples -- 

rare examples, but examples -- of counties -- of precincts 

within counties running out of ballots? 

A. Yes. 

Q. Okay.  In your opinion, sir, is the risk of that happening 

increased or decreased or remain the same if we count 

out-of-precinct ballots? 

A. The risk increases.  And if a precinct runs out of ballots, 

that increases voter wait times.  It increases the chances that 

the county won't be able to backfill that deficiency and could 

theoretically disenfranchise voters. 

Q. You also mentioned a category that I believe you called 

administrative or practical; is that correct?  

A. Yes. 

Q. Describe that for us, please.  

A. Well, it's not a simple matter of having the technical 

capability to reprogram the equipment.  That's the easy part.  

The hard part is aggregating the results that are cast under 
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two different election programs. 

So let me explain what that means.  This all comes 

back to the election management system or the EMS.  The EMS is 

the brains of the election.  It's where you're not only 

programming all of the races at the beginning of the election, 

but it's the repository of all of the election results when 

tabulation has completed.  

The various machines that are counting the ballots are 

feeding the results into the election management system, and 

that management system is aggregating the totals from the 

various disparate sources and tabulating them.  

It is not the case that all counties in Arizona have 

the ability to create more than one election program and 

aggregate those results into one report.  And the biggest 

outlier is Maricopa County. 

So in -- 

Q. Mr. Spencer, let me interrupt.  I want to be sure that 

we're playing for the record.  

A. Okay. 

Q. Are you saying Maricopa County -- you called it an outlier.  

It does or it does not have the ability to aggregate votes? 

A. It does not have the ability to aggregate votes.  And 

despite --

MR. KAUL:  Objection.  Foundation.  

THE COURT:  Lay some foundation, please.
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BY MR. LA RUE:

Q. Mr. Spencer, how do you know whether Maricopa County has 

the ability to aggregate votes? 

A. Because I've spoken to their election director both 

telephonically and by email, along with the head voting 

equipment technician for Maricopa County elections. 

Q. Have you done that recently? 

A. Yes. 

Q. And if you will, please continue.  You said Maricopa does 

not have the ability to aggregate votes and -- 

MR. KAUL:  Objection, Your Honor.  This is both 

foundation -- I don't know how recently; they just switched 

election directors and recorders -- but also this is hearsay. 

THE COURT:  Sustained.  It's hearsay.  

MR. LA RUE:  Your Honor, he's only laying the 

foundation for how he knows about this.  He's not -- 

THE COURT:  His only knowledge is what someone told 

him.  That's hearsay.  

BY MR. LA RUE:

Q. Mr. Spencer, are you familiar with how the machines in 

Maricopa County work? 

A. Yes. 

Q. How so? 

A. The machines are programmed to read either all races on the 

ballot or a certain subset of races on the ballot, and they 
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tabulate those results and feed it into the EMS. 

Q. Are you familiar with how the election management system 

vote tabulation machines are acquired by the counties? 

A. Yes. 

Q. Can you describe for us just, again, for foundational 

purposes how that happens?  What is the process, from start to 

finish, the counties acquiring these machines? 

A. Well, it begins with that particular suite of equipment 

being certified by the Secretary of State's Office.  And what I 

mean by the suite of equipment, I mean the actual tabulation 

machines, the election management system.  All of those are 

certified as a collective suite by the Secretary of State. 

So an equipment vendor will bring the election 

equipment to the Secretary of State's Office.  Our three-person 

committee, along with myself as an observer, get an explanation 

about how the EMS system works, how the tabulation system 

works, and we actually run ballots through those machines.  And 

the committee makes a recommendation based on the totality of 

how that equipment functions from a technological standpoint.  

I assess that recommendation as the state election 

director, and I brief the Secretary of State on whether or not 

we should accept that particular equipment suite as being 

authorized for use in Arizona. 

Q. And to be sure that I understand, you're saying that the 

State authorizes a pool of machines; is that correct?  
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A. Yes.  The -- we are told which particular pieces of 

equipment are going to talk to which particular version of an 

EMS, and we test all of that equipment and we ask questions.  

And a component of that would be:  Can the EMS combine results 

from disparate election programs?  

Q. And are you aware, as being -- well, scratch that, please.  

Strike that, please. 

Did I hear you correctly -- I want to be sure -- that 

you're part of this process? 

A. Yes. 

Q. So you're familiar with the machines that the State has 

certified? 

A. Yes.

Q. Can some of those machines aggregate ballots? 

A. Some of them can, yes. 

Q. And the obvious follow-up:  Some of those machines cannot 

aggregate ballots? 

A. That's correct.  Some of them cannot aggregate results from 

two different election programs. 

Q. And from your personal knowledge, are you aware of which 

machines Maricopa County has? 

A. Yes. 

Q. And you placed a phone call to Maricopa County to confirm 

your understanding? 

A. That's correct. 
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Q. And was your understanding confirmed? 

A. Yes, it was confirmed. 

MR. KAUL:  Objection.  Hearsay.  

THE COURT:  I'm sorry?  

MR. KAUL:  It's hearsay. 

THE COURT:  Overruled.  

BY MR. LA RUE:

Q. You were speaking about Maricopa County's ability to 

aggregate.  Can they aggregate results? 

A. No, they cannot. 

MR. KAUL:  Your Honor, this is the same hearsay 

objection, Your Honor. 

THE COURT:  I think he laid foundation.  He has 

personal knowledge of that based on his work and his position, 

so your objection is overruled.  

BY MR. LA RUE:

Q. You were speaking about the administrative/practical when I 

interrupted you.  Please continue with that.  

A. What this means is if a county were ordered to count all 

in-precinct ballots using the original election program and 

then they were directed to create a second election program and 

count just the OOP ballots, they would not be able to combine 

those results into one report.  So we actually get two reports 

as a result of an election:  One is called the statement of 

votes cast, or the SOVC, and the other one is a summary report.  
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The summary report has the aggregate and, by its definition, 

summarized results from the election, and the SOVC gives the 

election results broken down by precinct.  And in 

Maricopa County, you have over 700 precincts.  

So because you cannot electronically combine the 

results from these two different election programs, you would 

be relegated to producing election results by hand.  A human 

being or a set of human beings would have to go precinct by 

precinct using a calculator, an adding machine, or some other 

method and add the results by hand. 

Q. And what's the problem with that? 

A. Well, this is -- first of all, I'm not aware we've ever 

conducted an election in Arizona, at least in modernity, where 

the results have been hand-counted, number one.  

Number two, you introduce the possibility of human 

mathematical error that would not be present when the computers 

tabulate it.  

And, three, you potentially open the State up to 

fraud, if not actual fraud where a one-off member of this 

do-it-by-hand team can fudge the election results, at least the 

perception of fraud.  I fear the perception of Arizona 

elections if we start to receive election results that have 

been, you know, created on the back of a cocktail napkin. 

Q. All right.  The fourth category of bad ramifications that 

you mentioned was timing.  Tell us what you mean by that.  
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A. So I think we've already covered one component of timing, 

and that is, long, long wait times.  If a county cannot 

properly plan the equipment distribution and the personnel 

staffing of poll workers on a polling-place-by-polling-place 

basis because they can no longer accurately predict who is 

going to vote where, then you substantially raise the 

possibility of longer wait times because the resources haven't 

been properly allocated. 

I think the second problem comes in logic and accuracy 

testing.  We're statutorily required to do a test of election 

equipment prior to its use in the election.  And what that 

means is prior to the beginning of early voting.  

So early voting begins 27 days out from an election.  

We're not allowed -- "we," meaning the Secretary of State -- is 

not allowed to test that equipment more than seven days out.  

So in effect, between Day 34 and Day 27, a seven-day period, is 

where the Secretary of State's Office has to test all of its 

voting equipment in all 15 counties, which requires us to 

charter a state airplane and fly and visit at least three, 

sometimes four, counties in one day.  

As a practical matter, one or two or three counties in 

my tenure as state election director have failed their L&A 

test.  So we've had to reschedule their L&A test right up until 

the deadline before early voting.  So in effect, the day before 

early voting and the day before that are, in effect, reserved 
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for makeup days, which in reality leaves about five days for us 

to test all 15 counties' worth of equipment. 

At present, under present law and present practice, it 

is very difficult to meet that schedule.  If counties were 

ordered to count OOP ballots, which would only be possible if 

they created a second election program, that would double the 

amount of L&A testing that the Secretary of State has to 

perform.  

We only have maybe three, four hours on the ground at 

the county.  Once the airplane arrives, we get picked up from 

the airport.  We brief the observers and we run the tests and 

we get back to the airport.  There's not much time or room for 

error in that process.  But if we're forced to double the 

amount of time, we substantially risk not being able to L&A 

that equipment prior to early voting. 

Now, you've got another option.  Instead of doing all 

of the equipment before early voting, we could, in theory, do 

the original tests before early voting and then after 

Election Day, once all the regular ballots have been tabulated, 

then the county can reprogram and then we'd have to do our L&A 

test at that point.  But that's just as impossible.  

It would be almost impossible to predict the point at 

which each county is going to finish counting their regular 

ballots.  So I don't see how we'd be able to visit all 15 

counties, arrive in a period of time exactly when they finished 
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their out-of-precinct -- their regular ballots and they're 

ready to move on to the out-of-precinct ballots, successfully 

do a county L&A, a Secretary of State L&A, and then run that 

new batch of ballots through the machines and still make the 

deadline to canvass. 

And so that segues into my third point, unless you 

want me to stop here. 

Q. Yeah, Mr. Spencer.  Stop for a minute, if you will.  

Before you talk about whatever you were about to talk 

about, let's -- you said something that I want to probe.  You 

said that the statute, I believe you said, doesn't allow you to 

test more than seven days out.  What if that statute weren't 

there?  Let's say there's no state law.  Could you -- could you 

make this work testing on the front end? 

A. No.  Nothing would really change if that statute was gone.  

The statute is a reflection of the practical limitations that 

we operate under. 

So let me back up.  Under federal law, UOCAVA, the 

Uniformed and Overseas Citizens Voting Act, military and 

overseas voters are entitled to receive their ballot no later 

than 45 days before the elections.  That means that the 

counties are furiously working right up until that 45-day 

deadline to build their ballots, to get all the candidates and 

ballot measures certified to be on that ballot, for the legal 

challenges to have been resolved, and to put those ballots 
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together from a design perspective and get them out the door.  

That leaves between Day 45 and Day 27, a mere 18-day 

period to create their election program, to get the equipment 

ready, to upload the program, to do their own county-based 

logic and accuracy test.  

So they have a ton of work to do in that very short 

time period before we arrive on the ground to do our logic and 

accuracy tests.  They're not idly sitting by just waiting for 

that seven-day period for the Secretary of State to start 

coming.  They're working right up until the last minute, so the 

statute is sort of irrelevant. 

Q. And, Mr. Spencer, I'm sorry for being dense, but you just 

said the county does an L&A test.  I thought the Secretary's 

office did the L&A test? 

A. Well, a county does a logic and accuracy test before every 

election, and counties run elections four times a year.  

Sometimes they're cancelled, but by and large, four times a 

year there is an election going on.  The county always does a 

logic and accuracy test before all those elections. 

The Secretary of State comes in and does a second 

logic and accuracy test for statewide and federal primary 

elections and general elections.  So we're only coming in after 

the fact, but it is a precondition for the Secretary of State, 

before we do the Secretary of State's test, that equipment has 

to successfully pass the county's test before we even arrive. 
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Q. I see.  Okay.  Thank you.  

And speaking about testing after the election, how 

long do the counties normally take to get their votes counted 

in, let's say, a general election? 

A. It depends on the size of the county, but they're using a 

substantial part of their deadline to canvass to actually 

conduct the ballot tabulation.  And they have to do it at least 

in three phases:  the early ballots, the Election Day ballots, 

the provisional ballots, and then actually there's a fourth 

phase, the conditional provisional ballots.  So they have to do 

those in a sequence, and they're often using up much of their 

allotted time to do that. 

Q. And, Mr. Spencer, I know you want to get to your third 

point.  But before we do, is there anything else that might 

happen in between the county having a final vote total and when 

it gets sent to the secretary's office? 

A. Can you be more specific?  

Q. No.  Why don't you go ahead and talk about your third 

point.  We may return to that.  

A. Okay. 

Q. Or you may hit it -- go ahead.  I'm not sure what you're 

going to say exactly.  

A. I alluded to this before, and it's about the canvass.  

The canvass is the process whereby each jurisdiction 

officially certifies the election results.  At present, similar 
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to what I described for logic and accuracy testing where the 

counties are having a hard time meeting existing deadlines, or 

at least we're squeaking by right at the deadline, it's the 

same situation with regard to canvasses.  

First, there's a logistical impediment.  Oftentimes a 

board of supervisors' regular meeting is not going to occur 

during that very narrow window when you have to canvass so you 

need to call a special meeting and get your supervisors 

together at a certain date.  And that date has to align with 

when the county finishes processing its ballots.  

At present, we have one, maybe two, sometimes three 

counties make an error in their canvass, which causes them to 

have to go back and recanvass.  So although they might have 

canvassed on Day 6 or 7 or 8, if their deadline is Day 10, we 

have some counties that have to convene on an emergency basis 

once again on Day 10 to get it right. 

So it's already a challenge to complete the 

tabulation, spit out the results, and get your board together 

to canvass the results under the existing deadlines.  And this 

additional unanticipated procedure of counting OOP ballots 

would only complicate their ability to meet those deadlines. 

Q. Where would an election challenge fit into this? 

A. The core election challenges are triggered by the canvass.  

So the two that I would bring up, on one hand, is an election 

contest.  That is the sole statutorily authorized method to vet 
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the qualifications of someone who has prevailed in the 

election.  And that five-day statute of limitations begins to 

run on the canvass date.  

Secondly, a recount.  A recount is a judicially 

initiated process whereby the votes are retabulated through the 

equipment, and that recount is triggered upon the canvass.  

So from a grand scheduling perspective, you need to 

get these two important forms of litigation out of the way in a 

timely enough basis so that the eventual rightful officeholder 

can take office in time when their term begins. 

Q. And all of this has to happen before the secretary can 

certify the election results; is that correct?  

A. Yes.  There's a chain of events.  So you have to certify on 

a timely basis the canvass from a primary election so that the 

counties across the state know which candidates are going to go 

on their general election ballot.  We've only got ten weeks 

between our primary and our general election.  There could be 

litigation involved as well.  

So the counties are in a mad rush to figure out who 

are the rightful candidates that are going to go on the general 

election ballot, and you've got to figure that out by Election 

Day minus 45 so the military and overseas voters can get those 

ballots. 

So there's not a lot of time between the primary and 

the general.  Then we send those ballots out to the military 
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voters.  Then the county has to canvass the results, the 

Secretary of State has to canvass the results, that kicks off 

your litigation.  

Then, especially for federal officeholders, we have 

other obligations to Congress.  In a Presidential election, for 

example, we have to hurry up and canvass the election at the 

state level so that we can certify the results to the Secretary 

of the U.S. Senate and the House of Representatives and, I 

think, the National Archives so that the Electoral College can 

take place and the President can assume office in January of 

the following year.  

Or at least with respect to a congressional election.  

You need to get all of this machinery finished with so that you 

can certify who the members of Congress are going to be from 

Arizona so that they can take their seats in the first week of 

January.  And whenever you delay this process along the way, 

from before the primary all the way through the end of the 

general election, you inhibit our collective ability to pull 

off that magic. 

Q. And what is your opinion, Mr. Spencer, as to whether 

counting OOP ballots would -- I believe you just said inhibit 

the process? 

A. It would slow the machinery down and in some case 

potentially preclude a county or the state from accomplishing a 

critical task at a critical moment.  Or, worse, disenfranchise 
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voters. 

Q. Mr. Spencer, are you familiar with the lawsuit known as 

Christine Jones v. Michele Reagan? 

A. I am familiar. 

Q. Was -- the Michele Reagan, is that the Secretary of State? 

A. Yes. 

Q. And she was a party to this lawsuit? 

A. Yes, she was. 

Q. What did this lawsuit relate to? 

A. This lawsuit was a challenge between two congressional 

candidates in Congressional District 5, Christine Jones and 

Andy Biggs.  And the lawsuit revolved around whether or not 

certain ballots could be rehabilitated and added back into the 

count.  

I should mention, also, there was an automatic recount 

triggered in that case.  So we had litigation preceding the 

recount, and the litigation involved which additional ballots, 

if any, would be opened and be made eligible to be recounted in 

phase 2. 

Q. Were you at trial as the party representative? 

A. Yes. 

Q. Do you remember what the Court ordered in this case? 

A. Among the various claims at issue, the Court did order 

approximately 18 ballots that had been cast out of precinct to 

be rehabilitated and made eligible to be tabulated during the 
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recount based on the testimony that applied to those 18 

ballots. 

Q. "Based on the testimony that applied to those 18 ballots," 

what do you mean? 

A. Meaning there was testimony in the case that those voters 

were not properly instructed by the poll workers that they 

needed to go to their correct precinct.  And due to poll worker 

error that led to voter disenfranchisement, those 18 ballots 

were allowed to be counted. 

Q. And for the record, Mr. Spencer, was it just those 18 that 

were ordered to be counted or did the Court order all OOP votes 

to be counted? 

A. No.  Just that subset of OOP ballots. 

Q. As state elections director, were you kept apprised of what 

Maricopa County was doing to recount -- or, I'm sorry, to count 

those 18 ballots? 

A. Yes.  Under state law in a recount, the Secretary of State 

oversees all recounts.  And although the counties are the ones 

doing the tabulation, it's all conducted under the supervision 

of the Secretary of State. 

Q. How did Maricopa County count those 18 ballots? 

A. They opened the provisional ballot envelope, and they put 

those 18 ballots in the stack of the rest of the ballots that 

were going to be run through all of the election equipment, the 

tabulation equipment. 
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Q. Is the secretary still a party to that lawsuit? 

A. No.  She's been dismissed. 

MR. LA RUE:  Could you call out Exhibit 574, please.

BY MR. LA RUE:  

Q. In order to get dismissed, did the secretary enter into an 

agreement with the plaintiffs? 

A. Yes. 

MR. LA RUE:  If you will, bring up the final paragraph 

on page 1 and go through line 2 of page 2.  

BY MR. LA RUE:

Q. Mr. Spencer, please read this paragraph into the record.  

A. Per the terms of her agreement with plaintiffs to dismiss 

the secretary from the suit, the secretary has agreed to 

propose an amendment to the State of Arizona Election 

Procedures Manual in accordance with ARS Section 16-452 A, 

which would add the following language to all provisional 

ballot affidavits:  

"I know that my provisional ballot will only be 

counted if I have voted in the correct precinct, which is based 

on where I currently live.  I understand that voting in the 

wrong precinct means that my ballot will not be counted."  

And the following language to all sample ballots:  

"Have you moved?  You must go to the polling place 

designated by your current residence address.  If you go to the 

wrong polling place, your provisional ballot will not count." 
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And I've left out the capitalization and bolding.  

Q. That's fine.  Thank you, Mr. Spencer.

Does that language accurately reflect what the 

secretary agreed to in order to be dismissed from this lawsuit?  

A. Yes. 

Q. Does your office keep a copy of this stipulation of 

dismissal? 

A. Yes. 

Q. And must your office abide by the terms of this stipulation 

of dismissal as part of its activities? 

A. Yes. 

MR. LA RUE:  Your Honor, I move for admission of 

Exhibit 574.  

THE COURT:  Is there any objection?  

MR. KAUL:  We'll withdraw our objection, Your Honor. 

THE COURT:  Exhibit 574 is admitted. 

(Exhibit No. 574 admitted into evidence.) 

BY MR. LA RUE:  

Q. Mr. Spencer, will that language be in the next edition of 

the procedures manual? 

A. Yes. 

Q. Are you at the moment revising the procedures manual? 

A. Yes. 

Q. Has this language been included in a draft? 

A. Yes. 
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Q. Have the counties seen this language? 

A. Yes. 

Q. Have the counties raised any objection to including this 

language in the procedures manual? 

A. No. 

Q. What is your understanding regarding whether this language 

will be in the next edition? 

A. Given that no county has objected, I'm fairly certain this 

will become law in short order. 

Q. And you said "in short order."  When do you anticipate the 

next edition of the procedures manual being issued? 

A. The drafting will be done by this calendar year.  It will 

be in effect sometime in the first quarter of 2018, well before 

the primary election. 

Q. Okay.  Mr. Spencer, let's talk about early voting.  How 

long is Arizona allowed early voting by mail? 

A. Well, it was known by a different name.  It was known as 

absentee voting.  So prior to 1992, we had absentee voting, but 

you needed a reason to vote absentee.  We changed the 

terminology to be early voting, and now it's a no-excuse-based 

system.  So we've had voting by mail for a long time, but at 

least it's been no-excuse voting for at least 25 years. 

Q. How long do voters who vote early have to cast an early 

ballot? 

A. Approximately 27 days. 
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Q. Are there other states that allow for early or absentee 

voting? 

A. Yes. 

Q. Do you have an opinion as to whether a 27-day period is 

typical for states that allow absentee or early voting? 

A. Yes.  It's above average.  It's on average more time than 

other states.  

Q. What is the deadline for returning an early ballot for it 

to be counted? 

A. 7:00 p.m. on Election Day. 

Q. Are Arizona voters -- I'm sorry.  Scratch that.  

Are Arizona early voters told of this deadline? 

A. Yes. 

Q. How so? 

A. Well, on one hand, it's part of -- it's an inherent part of 

every election official's voter education duty.  Whether it's 

Facebook postings, Twitter messages, press releases, TV 

interviews, it is a deadline that is promoted by every election 

official. 

But secondly, it's promoted through official 

publications as well, one of which is the Secretary of State's 

Office publicity pamphlet, one of which is the Clean Elections 

Commission's voter education pamphlet.  And the early ballot 

itself, the mailing that arrives in the voter's household, has 

the deadline printed there as well. 
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Q. You mentioned the publicity pamphlet.  What is that? 

A. The publicity pamphlet is a publication of the Secretary of 

State's Office ahead of each general election that contains 

information about the ballot measures that will appear on the 

ballot.  But it also contains other election-related deadlines, 

like the deadline to register to vote, the deadline to return 

your early ballot. 

Q. Are you involved in the preparation of the publicity 

pamphlet? 

A. Yes. 

Q. Are you familiar with it? 

A. Yes. 

Q. Did the voters in the 2016 general election have access to 

the 2016 publicity pamphlet? 

A. Yes. 

Q. How? 

A. Well, first of all, the pamphlet is mailed to every 

household in Arizona that contains a registered voter, but it's 

also available on the Secretary of State's Office website.  

It's available in county libraries.  It's available by calling 

each county recorder's office.  It's available by calling the 

Secretary of State's Office.  It's available in multiple 

languages.  It's available in multiple font sizes.  So I would 

say it's available everywhere. 

Q. All right.  You said multiple languages.  What are those? 
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A. English, Spanish, and the Navajo language. 

Q. You said that it's mailed to households.  Does that include 

apartments? 

A. Yes, it does. 

Q. Does that include residences on reservation land? 

A. Yes. 

Q. You may have already said this, I'm not sure, but is the 

publicity pamphlet available online? 

A. Yes, it is. 

Q. Mr. Spencer, are you aware of whether other states require 

ballots to be received, not just postmarked, by Election Day? 

A. Yes. 

Q. Do they? 

A. Yes. 

Q. Okay.  Are you aware of whether the -- scratch that.  Let's 

just move on. 

Can early ballot voters drop off their ballots instead 

of mailing them? 

A. Yes. 

Q. How do they do that? 

A. Ahead of Election Day, they can bring a voted early ballot 

to any county recorder or county elections office.  But up to 

and including Election Day, they can bring a voted early ballot 

to any polling place -- and not just their own polling place.  

It can be any polling place in that county, and they can go to 
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the front of the line. 

Q. Is joining PEVL entirely voluntary? 

A. Yes.  The Permanent Early Voting List, yes, it is 

voluntary. 

Q. Let's talk about HB 2023.  Are you familiar with this bill? 

A. Yes, I am. 

Q. Mr. Spencer, do you have an opinion as to whether HB 2023 

improves the security and integrity of the early voting system 

in Arizona? 

A. Yes. 

Q. And what is your opinion? 

A. I believe it does improve the integrity of Arizona 

elections. 

Q. How does it do that, in your opinion? 

A. The law corrects a long-standing imbalance in the way we 

treat ballots in this state.  When we were a polling 

place-centric state, all of those prophylactic security 

measures that we've long had in place were sufficient, from 

checking ID to ensuring secrecy in the voting booth to walking 

the ballot over to a secured and locked ballot box to 

conducting an audit of that box and to ensuring the chain of 

custody when you physically transport that box from the voting 

location to the receiving site and ultimately to the election 

machine.  There's an incredible amount of security and 

safeguards in place to ensure that that -- the integrity is 
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maintained. 

But in 20 years, we've shifted to being an 80 percent 

early ballot state.  And there are very few equivalent 

prophylactic safeguards in place to protect the early voting 

process the same way as you have for polling place voting. 

Q. Was that a concern of the Secretary of State's Office? 

A. Yes, it was. 

Q. Was it a concern of yours? 

A. Yes. 

Q. In your opinion, Mr. Spencer, does HB 2023 help address 

that concern? 

A. It does help address that concern. 

Q. In your opinion, Mr. Spencer, is there a risk that a voted 

early ballot might not be turned in by ballot collectors? 

A. Yes, there is a risk. 

Q. And if that happened, if a ballot collector for whatever 

reason discarded ballots, is it likely that the Secretary of 

State would know about that? 

A. No.  It's highly unlikely.  It's difficult to track what 

never happened unless you found a treasure trove of voted 

ballots in a dumpster somewhere.  Otherwise, it's very 

difficult to confirm the fact that a ballot never got 

delivered.  

MR. LA RUE:  Stacy, if you will, please bring up 

Exhibit 91-013.  
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BY MR. LA RUE:

Q. Mr. Spencer, what I'm bringing up in front of you is a 

portion from one of the plaintiffs' expert witnesses, 

Dr. Lichtman, one of his expert reports.  

And he talks about you in his report, and I just 

wanted you to see this and I'm going to ask you to comment on 

it.  

He quotes you, and if you will, I'd like for you to 

explain -- well, first, let me just read this and you tell me 

if I read it correctly:  From my personal capacity, if I was 

drafting a bill, I would draft it differently.  Now, if I was 

making the law, I would have regulated it, not prohibited it, 

or not have regulated it as sharply as it was.  But it became a 

political imperative among the majority of both houses to do 

something and they've got it passed. 

Did I read that correctly, that portion? 

A. You read it correctly, yes. 

Q. And you can see from the context, what bill were you 

speaking about when you said that? 

A. Yes, although I don't acknowledge this is an accurate 

representation of what I said.  Apparently I was 

surreptitiously taped during a presentation of -- in front of a 

few college kids, so I don't acknowledge that this is an 

accurate reflection about what I actually said. 

Q. What bill, though, is it referring to? 
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A. This is about HB 2023. 

Q. Okay.  And I understand that you're disputing the accuracy 

of this, but do you remember saying something like this, 

something that this might at least be based on? 

A. Yes.  I said something like this.  

Q. And can you explain to us what you meant? 

A. What I meant was I was disappointed that there weren't two 

bills introduced in the legislative session.  If I had any sway 

at all, which I don't, I would like to see two bills get 

drafted and introduced and see how far they go in the 

legislative process.  And if they die in committee or they both 

get signed into law, I just thought that we were 

short-circuiting what could have been a more fulsome debate if 

there were two bills going through.  But I don't get to make 

those decisions, and the decision was made by the legislature 

to go with one bill through the process. 

Q. And, Mr. Spencer, just to be clear for the record, were you 

a member of the legislature? 

A. No. 

Q. And I'm assuming they didn't call you and ask for your 

vote? 

A. No. 

Q. All right.  Let's talk about out-of-precinct voting.  I 

realize we talked about that with regard to vote tabulation, 

but now let's get into the mechanics of out-of-precinct voting. 
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How long has Arizona used precinct-based voting?  

A. I think at least going back to 1939, there was a 

requirement to vote in-precinct. 

Q. What, if any, impact do precinct-based voting requirements 

have on Arizona voters who choose to cast an early ballot? 

A. None. 

Q. What percentage of Arizona's voters cast an early ballot in 

the 2016 general election? 

A. Roughly, 80 percent. 

Q. And was that an anomaly? 

A. No.  That's consistent with trends that we've seen over 

many election cycles now. 

Q. As a percentage of total ballots cast in Arizona, have 

out-of-precinct ballots increased or decreased since 2008? 

A. Out-of-precinct ballots have decreased. 

MR. LA RUE:  Can you bring up Exhibit 577, please. 

And, Your Honor, I also would like to place this on 

the easel if that's all right.  

THE COURT:  Okay.  

MR. LA RUE:  May I approach?  

THE COURT:  Yeah.

MR. LA RUE:  Your Honor, we're not going to place it 

on the easel.  We'll just use the screen.  

BY MR. LA RUE:

Q. Mr. Spencer, on the screen in front of you is what has been 
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marked as Exhibit 577.  Could you please read into the record 

what this exhibit is titled? 

A. "Voter Registration, Voter Turnout, and Out-of-Precinct 

Voting in Arizona Presidential Elections." 

Q. All right.  You've had a moment to look at this.  

Is this -- does this graph and chart at the bottom 

reflect a summary of records that are kept in your office? 

A. Yes. 

Q. And to be plain, your office keeps the totals of registered 

voters? 

A. Yes. 

Q. And ballots cast? 

A. Yes. 

Q. And out-of-precinct ballots? 

A. Yes. 

Q. And as you review the numbers, as you're looking at these, 

does it appear accurate? 

A. Yes, they appear accurate. 

Q. Is keeping track of these things part of your office's 

activities? 

A. Yes. 

MR. LA RUE:  Your Honor, I move to admit Exhibit 577.  

MR. KAUL:  Your Honor, this relates to a discussion we 

had yesterday about the demonstratives.  We suspect the numbers 

are right, but we haven't gotten the backup yet.  And so we're 
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happy to work this out.  Assuming the numbers check out, we 

have no objection.  But at least for now, we'd like to reserve 

until we can figure that out, hopefully over the weekend. 

THE COURT:  Okay.  Let me know on Monday.  Or Tuesday. 

MR. KAUL:  As soon as we get the data, we'll take a 

look. 

THE COURT:  All right.  I'll reserve ruling on it 

until I hear about any objection they have to the data. 

MR. LA RUE:  Thank you, Your Honor. 

BY MR. LA RUE:

Q. How many ballots were cast in all races in 2008? 

A. 2,320,851. 

Q. How many OOP ballots were there that year? 

A. 14,885. 

Q. And in 2012, how many total ballots were cast in all races? 

A. 2,323,579. 

Q. And how many OOP ballots that year? 

A. 10,979. 

Q. And in 2016, how many total ballots?  

A. 2,661,497. 

Q. And how many OOP? 

A. 3,970. 

MR. LA RUE:  Stacy, if you will, please bring up 578.  

BY MR. LA RUE:

Q. Mr. Spencer, what is this document? 
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A. This is a similar chart titled "State of Arizona General 

Presidential Elections, 2008 to 2016."

MR. LA RUE:  And now let's look at page 2, please.  

BY MR. LA RUE:

Q. Mr. Spencer, is this the same thing only with regard to 

midterm elections? 

A. That's correct. 

MR. LA RUE:  Turn back to page 1, if you will, please. 

BY MR. LA RUE:

Q. Does this chart summarize records that are kept in your 

office? 

A. Yes. 

Q. Are those records kept as part of your office's activities? 

A. Yes. 

Q. And is keeping track of registered voters' ballots cast and 

OOP ballots in the general presidential elections part of your 

office's activities? 

A. Yes.

Q. As you review these numbers right now, Mr. Spencer, do they 

appear accurate? 

A. Yes. 

MR. LA RUE:  Your Honor, I move to admit Exhibit 578. 

MR. KAUL:  Same point, Your Honor. 

THE COURT:  Okay.  I'll reserve ruling on it.  

MR. LA RUE:  Thank you, Your Honor. 
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BY MR. LA RUE:

Q. Mr. Spencer, how many Arizona registered voters were there 

in 2016? 

A. 3,588,466. 

Q. And how many ballots were cast statewide? 

A. 2,661,497. 

Q. And how many OOP? 

A. 3,970. 

Q. And what percentage of ballots cast statewide in 2016 were 

OOP? 

A. .15 percent. 

Q. Mr. Spencer, as you look at this chart, from 2008 to 2016, 

did the number of registered voters in Arizona rise or fall? 

A. Rose. 

Q. Same question regarding the number of ballots cast:  Rising 

or falling? 

A. Rising. 

Q. Same question regarding the number of OOP votes:  Rising or 

falling? 

A. Falling. 

MR. LA RUE:  Please bring up Exhibit 581.  

BY MR. LA RUE:

Q. Mr. Spencer, what is this chart? 

A. Well, the chart is entitled "State of Arizona General 

Presidential Elections OOP Ballots Cast." 
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Q. Is this a summary of records that are kept in your office? 

A. Yes. 

Q. Are those records kept as part of your office's activities? 

A. Yes. 

Q. And I believe you've already testified that tracking how 

many ballots are cast OOP is part of your office's activities; 

is that correct?  

A. That's correct. 

Q. As you review these numbers, do they appear accurate? 

A. Yes, they appear accurate. 

MR. LA RUE:  Your Honor, I move to admit Exhibit 581. 

MR. KAUL:  Same point, Your Honor.  Just to be clear, 

Mr. La Rue doesn't need to lay the foundation on each of these.  

The only thing we want to do is check the numbers. 

THE COURT:  Haven't we already heard this testimony 

before from somebody else?  

MR. LA RUE:  I'm sorry, Your Honor?  

THE COURT:  Is this duplicative of testimony we've 

already heard on these same charts?  

MR. LA RUE:  I will be happy to skip the testimony, 

Your Honor.  We're simply trying to admit the exhibits. 

THE COURT:  Okay.  Well, the only objection he has is 

the underlying numbers.  I don't think we need to go through 

the other foundation. 

MR. LA RUE:  Yes, Your Honor. 
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THE COURT:  Okay.  

MR. LA RUE:  Thank you.  

If you will, bring up Exhibit 579.  

Your Honor, I move to admit Exhibit 579. 

MR. KAUL:  Same objection. 

THE COURT:  I'll rule on it after they've had a chance 

to look at the underlying calculations or documents or figures, 

whatever you have to support that. 

MR. LA RUE:  Thank you, Your Honor.  This one I would 

like to go through the numbers because I honestly am not sure 

that they are part of the record yet, if that is all right.  

BY MR. LA RUE:

Q. Mr. Spencer, how many total ballots did Maricopa County 

voters cast countywide in the 2008 general election? 

A. 1,380,571. 

Q. How many OOP ballots were there? 

A. 9,159. 

Q. How many total ballots did Maricopa County voters cast in 

the 2012 general election? 

A. 1,390,836. 

Q. How many OOP ballots? 

A. 7,529. 

Q. How many total ballots were cast by Maricopa County voters 

in the 2016 general election? 

A. 1,608,875. 
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Q. And how many OOP? 

A. 2,197. 

Q. And in Maricopa County, those OOP ballots in 2016 

represented what percent of ballots cast? 

A. .14 percent. 

MR. LA RUE:  Let's look at 579-002, please.  

BY MR. LA RUE:

Q. Mr. Spencer, did OOP ballots increase or decrease going 

from 2010 to 2014? 

A. Decreased. 

MR. LA RUE:  So turn back to page 1, if you will, 

please.  

BY MR. LA RUE:

Q. Has Maricopa County experienced a consistent decline in the 

number of OOP ballots? 

A. Yes. 

MR. LA RUE:  Please bring up Exhibit 582.  

And, Your Honor, we're going to move to admit 

Exhibit 582.

MR. KAUL:  Same objection. 

THE COURT:  Okay.  I'll rule on it later.  

MR. LA RUE:  Thank you, Your Honor.  

You can take that down.  

BY MR. LA RUE:

Q. Mr. Spencer, let's talk about the procedures manual again 
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for just a moment.  Was the procedures manual updated in 2016? 

A. No. 

Q. Why not? 

A. We decided to do an end-to-end rewrite of the manual, and 

there was not enough time in a presidential election year to 

accomplish that. 

Q. Mr. Spencer, does the Arizona Revised Statutes require you 

to update the procedures manual before the election? 

A. No. 

Q. What does the law actually say, to your knowledge, your 

understanding? 

A. The law requires the manual to be finalized at least 30 

days before the election you want it to apply to.  So if there 

are no changes, the manual need not be updated.  But the 30-day 

requirement is there to ensure that those changes are made 

sufficiently in advance of the election you want it to apply 

to. 

Q. Was your office challenged about that? 

A. It was. 

Q. And what happened? 

A. A complaint was made to the Arizona Attorney General's 

Office, and the Attorney General found our interpretation of 

the law reasonable. 

Q. Mr. Spencer, have there been criminal prosecutions in 

Arizona related to election fraud? 
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A. Yes. 

Q. Does Arizona participate in a program called Interstate 

Crosscheck? 

A. Yes. 

Q. What is Interstate Crosscheck? 

A. Interstate Crosscheck is a consortium of approximately 25 

to 30 states who agree to share voter registration data and 

voting history data with each other for two reasons:  One is to 

ensure the accuracy and integrity of the voter registration 

rolls, and two is to uncover instances of double voting between 

states. 

Q. Do you know approximately how many states participate in 

Interstate Crosscheck? 

A. I think it's somewhere between 25 and 30 at the moment. 

Q. Has Interstate Crosscheck revealed instances of voting 

fraud in Arizona? 

A. Yes, and in particular, early voting fraud. 

Q. Okay.  So, Mr. Spencer, is it your opinion that voter fraud 

does happen? 

A. Yes.  Unfortunately. 

Q. Can you give us an example? 

A. Well, double voting is one.  I can give you a second recent 

example where someone impersonated a deceased family member and 

had been voting in presidential elections since the year 2000 

using his deceased uncle's identity. 
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So, unfortunately, there are ways to compromise the 

integrity of the system, and that's why we're so vigilant in 

trying to detect it. 

Q. Do you have an understanding of approximately how many 

cases alleging voter fraud there have been in Arizona in recent 

years? 

A. I don't have a good number on it.  At least with respect to 

double voting, there have been at least 20 prosecutions since 

2010.  

Q. All right.  

A. Approximately 20.  

MR. LA RUE:  All right.  Would you please bring up 

Exhibit 447.  

BY MR. LA RUE:

Q. We're going to look at another email.

MR. LA RUE:  And if you will, would you enlarge the 

header line, the from, sent to in the first all the way down 

through the header line in the second.  Yeah, just -- yeah.  

Yeah, thanks.  That will at least help.  

BY MR. LA RUE:

Q. Mr. Spencer, do you know who Mary Fontes is? 

A. Yes. 

Q. Who is she? 

A. A former employee of the Secretary of State's Office.

Q. Do you know who's in the cc line of the first email? 
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A. Yes. 

Q. Who is that? 

A. Yolanda Morales is a current employee of the Secretary of 

State's Office. 

MR. LA RUE:  Okay.  Go ahead now and take that off, if 

you will, please.  And just enlarge that as much as you can.  

MR. KAUL:  Your Honor, we object to this document 

which, if he's going to read from it, is the equivalent to 

admitting it. 

THE COURT:  What's your objection?  

MR. KAUL:  This document is hearsay, and it's also 

improper expert opinion. 

MR. LA RUE:  Your Honor, we're actually going to lay 

some foundation and move for admission of this as an exhibit. 

THE COURT:  Go ahead. 

MR. LA RUE:  Thank you. 

Would you -- yeah, thank you.  Actually, if you will, 

take that off.  Just make the entire email, if you will, as big 

as it can be to fit on the screen so that he can try to see the 

entire page.  

Thank you.  

BY MR. LA RUE:

Q. Mr. Spencer, if you will, read this email and just tell us 

what it is.  Don't quote the language or anything, but just 

what is this email? 
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A. This contains the standard instructions that the Secretary 

of State's Office provides counties in gathering the evidence 

needed to build a double voting prosecution case. 

Q. Was this email exchange between -- the exchange between the 

person the email was sent from and sent to, was this part of 

your office's activities? 

A. Yes, and it's part of our current activities. 

Q. And does it describe something that's part of your office's 

activities? 

A. Yes.

Q. Namely, participating in Crosscheck? 

A. Yes. 

Q. And receiving information from Crosscheck? 

A. Yes.  And forwarding that information to our 15 counties to 

gather the evidence necessary. 

MR. LA RUE:  Your Honor, I move for admission of 

Exhibit 447.  

MR. KAUL:  Your Honor, we object both as hearsay and 

as improper expert opinion.  If you keep going down the email, 

there is results from the Crosscheck program which is a -- it's 

actually a source of serious controversy publicly.  Nobody 

knows how the Crosscheck program is run or what goes into 

making the matches, and there's data about it in the email, 

about the results.  

THE COURT:  What's your objection to the hearsay -- 
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excuse me, what's your response to the hearsay objection?  

MR. LA RUE:  803(8), Your Honor.  It's a public record 

exception.  

THE COURT:  This is a public record?  

MR. LA RUE:  Yes, Your Honor.  We believe so.  It's a 

record that is kept by the secretary.  It describes the 

official activities of the secretary's office.  

THE COURT:  Okay.  So he's challenged the 

trustworthiness of it.  

So, Mr. Kaul, if you wanted to cross-examine him, you 

can do that now to see if there is some sort of problem with 

the trustworthiness of it.

MR. KAUL:  I may be able to save the time, Your Honor.  

To the extent that they're just describing, as in the top part 

here, what the office did, which is that they're researching 

double voters, that part we don't have an objection to.  That's 

a description of what they do.  

To the extent there are results, that's not subject to 

public records exception.  

THE COURT:  I guess he's right. 

MR. LA RUE:  Your Honor, I would disagree.  If I may, 

the results that we're talking about are part of what the 

secretary's office does in trying to track double voting and 

disseminating that information to the counties.  

THE COURT:  A record of the office's activities.  
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You're saying the activity would be opening that and looking at 

what the results of the Crosscheck is?  Is that what you're 

saying?  

MR. LA RUE:  Yes, sir, Your Honor.  The activity is 

looking at the result of the Interstate Crosscheck that is 

sent, evaluating it, and sending it to the counties for their 

information. 

THE COURT:  Okay.  

All right.  Mr. Kaul, do you want to take him on cross 

and see if you can -- 

MR. KAUL:  I can.  Although I'll point out, Your 

Honor -- 

THE COURT:  -- challenge the source of information?  

MR. KAUL:  I would point out, by that logic, literally 

any email sent to a government official would be admissible.  

Because if they open the email, that's part of what they did.  

That can't be subject to the public records exception. 

THE COURT:  All right.  Do you want to cross-examine 

him?  

MR. KAUL:  Sure. 

CROSS-EXAMINATION

BY MR. KAUL:  

Q. Good to see you again.

A. As well. 

Q. Interstate Crosscheck is run by Secretary of State Kris 
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Kobach from Kansas; correct? 

A. Employees of the Kansas Secretary of State's Office help 

administer the program, along with employees of the Arkansas 

Secretary of State's Office. 

Q. Kris Kobach is the vice chair of President Trump's fraud 

commission; is that right? 

A. Yes.

Q. He was recently found in contempt of court for failing to 

follow a court order; is that right? 

A. That's right. 

Q. He has not publicly disclosed the way in which matches are 

conducted with precise detail -- 

(Court reporter clarification.)

MR. KAUL:  I'm sorry.  I'm trying to hurry.  I 

apologize.  

BY MR. KAUL:

Q. He has not disclosed the precise way in which matches are 

conducted by Interstate Crosscheck; isn't that right? 

A. I disagree. 

Q. Do you know the precise way in which matches are conducted 

by Interstate Crosscheck? 

A. There is a thick program guide that all participating 

states get that talk about how the program works.  It's not 

specific to Kris Kobach.  This is a program run by Secretary of 

State offices, and there's a detailed guide on how this works.  
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It's not rocket science.  

Q. The matching process for Interstate Crosscheck has not been 

publicly released; correct? 

A. It's not a secret.  You match SSN -- 

Q. It's a yes-or-no question.  

A. I disagree that it has not been publicly disclosed. 

Q. Where is it available publicly? 

A. It's intuitively knowable based on the data that we 

provide.  You match names, dates of birth, SSN-4s.  It's not a 

big secret. 

Q. And it has identified numerous false matches; correct?

A. Depending on how many hits you get.  If you get a lot of 

hits, then the information is highly accurate.  If you only get 

a hit on the name but not the birth date, the information is 

less accurate.  We only deal with the most accurate aspects of 

the information we get. 

Q. So you can actually get the results in numerous different 

forms; is that right? 

A. We get it in a CSV file.  Is that what you're asking, the 

format?  

Q. Results can be provided in numerous different forms? 

A. I don't understand the question. 

Q. I think you said the way you get the results, it's the most 

restrictive.  But there are numerous ways to get results; is 

that right? 
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A. No.  What I mean is when we get the results, we filter out 

the matches that are too weak to be reliable, and we only rely 

on the ones that have the highest degree of reliability based 

on the most number of matches in information. 

Q. Do you know what's being reported in this email? 

A. Can you repeat the question?  

Q. Do you know which result set is being reported in this 

email --

MR. KAUL:  If we go down to the next page?  We don't 

have control.  

THE WITNESS:  Yes.  It looks like these are the 

results from the 2014 elections that are being processed in 

early 2015. 

BY MR. KAUL:  

Q. And are these the most restrictive results? 

A. Well, this email doesn't address that question. 

Q. Okay.  

A. The -- 

Q. Go ahead.  

A. The next email that provides the actual data for the 

counties to research, that would be based on what the most 

reliable results would be. 

Q. Okay.  And just last, if I want to go online and find out 

how this process is conducted, where would I go? 

A. I don't think you can find it online.  It's provided to 
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participating states, though.  

Q. But not to the public? 

A. No. 

MR. KAUL:  No further questions.  

MR. LA RUE:  Your Honor, before you rule, may I ask a 

few rebuttal questions?  

THE COURT:  Okay. 

DIRECT EXAMINATION (Continued)

BY MR. LA RUE:

Q. Mr. Spencer, would the methodology be available if someone 

filed a public records request with your office? 

A. Yes.  Not only the accompanying documentation we get, but 

all of these results are routinely requested through public 

records requests, and we provide that data all the time. 

THE COURT:  Would the crosscheck methodology be 

available?  Because I think what I've just heard from Mr. Kaul 

is that it's not available.  Is it available?  

THE WITNESS:  Yes, Your Honor.  Any accompanying 

documentation that we receive as a participant in the program 

is a public record. 

THE COURT:  I understand.  But what Crosscheck does, 

how they do the crosscheck, their methodology, is that 

available?  

THE WITNESS:  I believe, yes.  

THE COURT:  Okay.  
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BY MR. LA RUE:

Q. And, Mr. Spencer, I'm not sure that it's been clear.  When 

this comes into your office, what do you do?  When you get 

information from crosscheck indicating possible double-voting 

irregularities, what do you do?  How do you determine -- 

A. We sift out -- we sift out the information we deem to be 

not worth the effort to track down.  In other words, the number 

of matches -- for example, first name, middle name, last name, 

SSN-4, date of birth.  When we get less than all of those as 

matches, we make a cost benefit analysis that it's probably not 

worth the effort to make the counties go get all that 

information.  

So only based on the highest degree of information 

matching do we ask our counties to go out and gather 

information about that voter.  

THE COURT:  Let me just ask:  Is this information 

about actual votes cast or registered voters?  Are they just 

looking to see if someone's registered in Arizona and also in 

Mississippi?  Or are they actually saying did someone vote in 

Arizona and they also voted in Mississippi?  

THE WITNESS:  It's both.  So the program has, as I 

said, a dual benefit.  One is to maintain the accuracy of the 

registration rolls. 

THE COURT:  But when someone moves, they're not 

required to unregister in a state, are they?  
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THE WITNESS:  Yes.  Essentially, they are. 

THE COURT:  So if you find someone who's registered in 

two states, that's an indication of voter fraud?  

THE WITNESS:  No, not at all.  It's perfectly 

legitimate to be registered in two states.  But the goal of the 

program is to find the newest registration and inform the other 

state that they have the outdated registration so that we can 

cancel the outdated registration.  So it's a matter of 

canceling registrations, and it has nothing to do with the 

voter doing anything wrong. 

THE COURT:  And so you have Social Security numbers, 

dates of birth, names, all those -- all that information 

available, and you don't do anything unless you have all of 

that?  

THE WITNESS:  It is a matter of our policy when it 

comes to researching double votes not to spend the time on low 

matches. 

THE COURT:  And what do you match?  

THE WITNESS:  The program matches first name, middle 

name, last name, date of birth, SSN-4.  Those are the core 

ones.  

THE COURT:  And Social Security numbers are available 

to be matched?  

THE WITNESS:  At least the last four digits. 

THE COURT:  Are -- in every state?  
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THE WITNESS:  Yes. 

THE COURT:  Okay.  

BY MR. LA RUE:

Q. And, Mr. Spencer, the result -- I don't want you to read 

that into the record because there's an objection, but was that 

result that Mr. Kaul is objecting to, was that a result that 

was done by the Crosscheck people or was that result done by 

your office?  

And it's in the email in front of you.  You can read 

it if you need to know what the result is that I'm talking 

about.  

A. I'm not sure I understand the question. 

Q. Read the email.  And the question really is:  Who made the 

determination in the second paragraph of the email?  Was it 

people from Crosscheck or was it the Secretary of State's 

Office? 

A. The Secretary of State's Office makes the determination, 

based on reviewing the data provided by Crosscheck, that there 

is sufficient evidence for us to further investigate. 

THE COURT:  I'm not clear.  What are you 

investigating?  Double registration or double voting?  

THE WITNESS:  We're doing both.  

THE COURT:  I want to focus on double voting. 

THE WITNESS:  Okay. 

THE COURT:  Because people can end up being registered 
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in two different states without any indication of voter fraud.  

True?  

THE WITNESS:  True.

THE COURT:  Let's talk only about double voting.  

That's all I want to hear.  

THE WITNESS:  Okay.  So based on the criteria that I 

mentioned, Your Honor, if we find a match in first name, middle 

name, last name, SSN-4, and date of birth, we then ask our 

counties to provide evidence that the person actually voted in 

that election.  So that would be an excerpt from the signature 

roster proving that they went to a polling place.  It could be 

the signature from the outside of their early ballot envelope.  

We want to see a signature proving that the voter voted in that 

particular Arizona election.  

And once we get that, we then go to the other state 

and we ask that other state for assistance to provide us the 

same information.  And when we get all of the data together and 

the signatures match and we are convinced that the person voted 

twice, we send that to the Attorney General for possible 

prosecution. 

THE COURT:  Okay.  

BY MR. LA RUE:

Q. And, Mr. Spencer, if you will, look at the second paragraph 

of the email in front of you.  

Mr. Kaul is objecting to results being in this, and I 
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believe that may be the results he's speaking about.  Again, 

don't read it into the record, but I want you to read it.  

Was that result a -- was that determination that we're 

calling a result a determination made by the Secretary of 

State's Office or by the Crosscheck people? 

THE COURT:  And "result," you're talking about double 

voting?  

MR. LA RUE:  Yes, sir.  In the second paragraph, it 

refers to double voting. 

THE COURT:  Based on the follow-up in an investigation 

done by the Secretary of State?  

MR. LA RUE:  That's what I'm asking Mr. Spencer, yes, 

sir. 

THE COURT:  All right.  

THE WITNESS:  Well, again, I'm a little unclear on the 

question, but let me answer it this way:  Crosscheck gives us 

presumptive indications about how many potential double votes 

might have happened.  It's then up to the Secretary of State's 

Office to go through that data carefully and determine what we 

think is the best information.  And then once we make that 

determination, that's when we ask the other state and our 

counties to gather proof.  

MR. LA RUE:  Okay.  Your Honor, with that foundation, 

I'd like to again move to admit this as an exhibit.  

THE COURT:  Okay.  All I want to know -- I'll allow 
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evidence of what -- I don't know what's in that exhibit, but if 

there was information from Crosscheck that there were potential 

double votes and the Secretary of State followed up and found 

that there were actually some potential double votes based on 

their comparison of signatures, that, I'll let in, if that's 

what you get.

MR. LA RUE:  Before you rule, then, Your Honor, let me 

ask one follow-up question and then you can rule, if that's 

okay. 

BY MR. LA RUE:

Q. Mr. Spencer, does the Secretary of State make the 

determination that the judge is asking about, or do the 

counties make the determination or how does that work?  Who 

makes the determination? 

A. Which determination are you asking about?  

Q. Whether there was -- whether there was the potential for 

double voting.  What is the process?  I'm trying to make sure 

that the judge understands it so that he can make his ruling.  

A. The Secretary of State makes the determination that there 

is a sufficiently credible match between the information we've 

got and the information provided by another state.  The county 

makes the decision on whether that person actually voted.  And 

if we think that information is sufficiently credible, we bring 

it to the Attorney General.  So that's the process.  

THE COURT:  So I don't know what is -- what is going 
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to be on this?  Is it something from Crosscheck or something 

from the counties that show that they checked and they found 

that there was double voting?  

MR. LA RUE:  This email, Your Honor, is from a 

representative of the Secretary of State's Office to -- well, 

I'm sorry.  

BY MR. LA RUE:

Q. Mr. Spencer, why don't you speak to it, rather than me 

testifying?  

A. Well, what's going on here is that our office is alerting 

the counties that we've got a lot of potential double votes -- 

THE COURT:  I don't want to know about alerts, 

potential votes.  All I want to know about, is there something 

on here that says someone's gone out and looked at the 

signatures and found that they're the same from the vote in one 

state and the same in Arizona?  

THE WITNESS:  No.  This email precedes that process. 

THE COURT:  All right.  Sustained.  

MR. LA RUE:  All right.  Take this down, please.  

Thank you, Your Honor.

BY MR. LA RUE:

Q. Mr. Spencer, quickly, let's talk for just a few minutes -- 

THE COURT:  It's been 90 minutes since we started, and 

I told you we've got to let Jennifer have a break every -- so 

it looks like we're going to end for the day.  We'll start 
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again on Tuesday at 9:00 o'clock.  

You guys have how many witnesses left?  

MR. JOHNSON:  I believe we have four, Your Honor.  

And is it possible -- just so that we can meet that 

Wednesday noon deadline, is it possible to start at 8:30 to go 

over exhibits?  

THE COURT:  I think you've got plenty of time.  We'll 

start at 9:00 o'clock on Tuesday.  

You have 3 hours and 15 minutes, and the plaintiffs 

have 58 minutes left.  So I think that should be ample time if 

we -- 

MR. JOHNSON:  Does that include the extra hour?  

THE COURT:  I haven't added the hour in yet. 

MR. JOHNSON:  Okay. 

THE COURT:  So that will probably take all of the 

day -- you have a little more of the time -- we'll have more 

than the time we have left just on Tuesday.  

MR. JOHNSON:  Yes, Your Honor. 

THE COURT:  All right.  So Tuesday, 9:00 o'clock. 

(Proceedings adjourned at 4:20 p.m.) 
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for the United States District Court for the District of 
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I FURTHER CERTIFY that the foregoing pages constitute 

a full, true, and accurate transcript of all of that portion of 

the proceedings contained herein, had in the above-entitled 

cause on the date specified therein, and that said transcript 

was prepared under my direction and control.

DATED at Phoenix, Arizona, this 14th day of October, 

2017.

s/Jennifer A. Pancratz_     _______
Jennifer A. Pancratz, RMR, CRR, CRC
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P R O C E E D I N G S  

(Proceedings resumed at 9:00 a.m.) 

THE COURT:  Good morning.  

SIMULTANEOUS SPEAKERS:  Good morning.

THE COURT:  Are we ready to get started?  

MR. LA RUE:  Yes, Your Honor. 

THE COURT:  Okay.  

MR. LA RUE:  The State recalls Eric Spencer. 

THE COURT:  You may continue with your direct 

examination of Mr. Spencer.

ERIC SPENCER,

called as a witness herein by the Defendants, having been

previously duly sworn or affirmed, resumed the stand and

continued to testify as follows:

THE COURT:  Before you go, I'd like to ask him a 

couple questions about Crosscheck.  Maybe I need to clear it up 

a little bit on that.  

So as I understand it from your testimony, there's 25 

to 30 states involved in the Crosscheck?  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  And the states provide some entity with 

the Social Security number, date of birth, first, middle, and 

last name of the voters who are registered in those states?  

THE WITNESS:  Yes.  And including address and voter ID 

number. 
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THE COURT:  So that's a lot of information.  

And what does Crosscheck do with that information?  

THE WITNESS:  Crosscheck merely compares those against 

each other, and they look for matches where the Social Security 

number, the date of birth, and the name all match in Arizona 

and the other state.  

THE COURT:  Now, you're aware that roughly net 

population growth in Arizona is about 5,000 a month.  You know 

that?  

THE WITNESS:  I have no reason to disagree.  

THE COURT:  Okay.  And if that's the case, and if half 

of those people come from the Crosscheck states, and if half of 

them are registered, that's just ballpark, we're looking at 

about 1,200 to 1,500 people who would appear on the Crosscheck 

from -- on Arizona a month.  So about 10,000 to 15,000 a year 

are people who would show up on Crosscheck as people who are 

registered to vote in another state but who have moved to 

Arizona and registered in Arizona?  

THE WITNESS:  I don't know raw numbers, Your Honor.  

THE COURT:  So what I'm getting at is, what do you get 

when you get information from Crosscheck?  What do they provide 

you?  

THE WITNESS:  They provide us an Excel spreadsheet or 

a CSV file comparing Arizona against all the other 

participating states.  So -- 
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THE COURT:  When you say "compare," they show you 

people who have been registered in another state who are also 

showing up registered in Arizona?  

THE WITNESS:  Yes, Your Honor.  And they're including 

information about whether or not that voter voted in the 

general election in Arizona and/or that other state as well. 

THE COURT:  During the same election?  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  Okay.  

THE WITNESS:  And that list could be tens of thousands 

or hundreds of thousands of names long.  Some matches aren't as 

good as others because in the other state, for example, the 

voter might not have provided their last four digits of their 

Social Security number. 

THE COURT:  So you get lists that could be as much as 

hundreds of thousands of people who show up as being registered 

and who have voted in two states at the same time?  

THE WITNESS:  Definitely registered.  Not necessarily 

everybody has voted in both elections.  

THE COURT:  And if -- well, how many of those does 

Crosscheck show have voted in the same election in two states?  

THE WITNESS:  It's difficult for me to answer that 

question, but let me try it in this way, Your Honor.  As I 

mentioned on Friday, we try to sift out the data that we don't 

think is sufficiently reliable.  For example, if there's not a 
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hit on first name, last name, SSN-4, and date of birth, because 

we will be provided matches that have three of those criteria, 

for example.  

So we've gotten the data back from 2016.  We've sorted 

the list.  We've winnowed down the names that we think are 

complete matches, and we currently have 508 voters that we 

believe double voted in Arizona and one other state.  

THE COURT:  And what are you doing to investigate 

that?  

THE WITNESS:  We've sent an inquiry to our counties.  

And I should mention that only 12 out of 15 counties are 

implicated.  Apache, Cochise, and Greenlee County don't have 

any double votes.  

But for the other 12 counties, we've sent those names 

to those counties and asked them to provide all the information 

about the voter:  their registration status, any signature they 

might have signed at the polling place, any signature they 

would have provided on an early ballot envelope.  

So we're gathering that data from our counties and 

from the other state, and when we collect all that, which will 

be several months from now, we'll make a determination about 

what cases are good. 

THE COURT:  So the resources that you're putting into 

that involve all the counties doing that work, and when you get 

that back, you'll have to -- are you going to have document 
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examiners examine this, or what are you going to do?  

THE WITNESS:  No.  We will have the professional 

assessment of our staff to determine whether or not the 

evidence we've gathered is enough to build a case and then send 

that to the Attorney General. 

THE COURT:  So you're looking at building a criminal 

case?  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  Have you built any criminal cases?  

THE WITNESS:  Not for the 2016 election yet, but over 

the last six or seven years, the Attorney General has 

prosecuted 19 or 20. 

THE COURT:  Have there been any convictions?  

THE WITNESS:  Yes.  There have either been plea 

agreements or convictions. 

THE COURT:  And these are from people who voted, say, 

in Kansas and also voted in Arizona in a general election?  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  Okay.  And is there going to be -- where 

are you with the investigation for the 2016 election?  Still in 

the hands of the counties?  

THE WITNESS:  Yes, Your Honor.  It's still in its 

infancy. 

THE COURT:  You mentioned also the Crosscheck -- you 

purge voter rolls based on Crosscheck information as well?  Is 
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that what you said?  

THE WITNESS:  Not exactly.  If we get information that 

someone is registered in more than one state and the other 

state has the more recent registration or the more recent 

amendment, which we call the effective date of change, if the 

other state is more recent, that is presumptive information to 

our counties that the person might not live in Arizona anymore.

And our counties trigger what's called the NVRA 

process, which is you send a mail piece to that voter, and if 

they don't respond within 35 days, then they could be moved to 

inactive status.  They don't get canceled from the voter rolls.  

They're merely inactive, and they remain inactive through two 

general election cycles.  And if they don't vote or otherwise 

fill out their registration -- don't update their registration 

in those two cycles, then they are canceled.  But this is the 

process under the National Voter Registration Act. 

THE COURT:  So when they're on the inactive status, if 

they show up to the polls, they can vote?  

THE WITNESS:  That's correct.  They make themselves 

active by showing up and voting. 

THE COURT:  And you said how many people have been 

convicted of cross-state voting?  

THE WITNESS:  From 2010 to 2016, approximately 19 or 

20 individuals have been prosecuted or have entered plea 

agreements. 
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THE COURT:  And how many have been convicted?  

THE WITNESS:  I don't know among those, Your Honor. 

THE COURT:  Okay.  So how many election cycles does 

that include?  

THE WITNESS:  That's approximately eight. 

THE COURT:  So there's been about 16 million voters in 

that time period from Arizona?  

THE WITNESS:  I have no reason to disagree. 

THE COURT:  I'm just guessing around 2 million an 

election cycle; some more during presidential and some less 

during the --

THE WITNESS:  Yes. 

THE COURT:  Is that about fair?  

THE WITNESS:  Yes, I think that's fair, Your Honor. 

THE COURT:  All right.  So what is it that you want me 

to consider for Crosscheck?  How does that relate to the issues 

in this case?  How is it relevant?  

MR. LA RUE:  Your Honor, one of the issues that I 

believe plaintiffs have put in play -- and they can speak to it 

if they think I'm framing it wrong -- but they have suggested 

that there was an intent on the part of the legislature to 

discriminate against either minority-race voters or Democratic 

Party voters by enacting HB 2023.  And one of the things that 

we want to show is that the members of the legislature had 

reason to believe that voting fraud does occur or is 
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potential -- there's the potential for it to occur.  

And the Crosscheck information helps substantiate 

that, that double voting has occurred.  And Mr. Spencer Friday 

testified that these instances of double voting occur by 

mail-in early voting because it's impossible to be in two 

states on Election Day to cast in-person votes. 

THE COURT:  All right.  So you've confirmed, 

Mr. Spencer, of the 18 times that it's been charged out of the 

approximately 16 million votes, that those were cases where 

there was a mail-in ballot?  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  You've confirmed that yourself?  

THE WITNESS:  That's my understanding.  I haven't gone 

through each individual case to confirm that, Your Honor. 

THE COURT:  So how do you know?  

THE WITNESS:  It's based on my understanding in 

speaking to the Attorney General's Office that it's common for 

voters to have a home in both states and to receive mail-in 

ballots at whatever state they're residing at and vote both of 

them.  That's the limit of my understanding, Your Honor. 

THE COURT:  And they're caught because there is the 

Crosscheck situation?  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  It's not a situation -- is it ever a 

situation where someone's delivered the ballot for them and 
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they haven't mailed it in?  

THE WITNESS:  I don't know, Your Honor. 

THE COURT:  All right.  

Okay.  You may continue.

MR. LA RUE:  Thank you, Your Honor.

DIRECT EXAMINATION (Continued)

BY MR. LA RUE:

Q. Good morning, Mr. Spencer.  

A. Good morning. 

Q. Just a few more questions for you. 

Does the secretary prepare the Election Procedures 

Manual alone or are others involved? 

A. The manual is prepared in collaboration with our county 

officials. 

Q. Are the counties -- the county officials, rather, involved 

in substantive decision-making? 

A. Yes, they are. 

Q. Is it your impression that the counties feel they must 

agree with the secretary's position? 

A. No.  I don't think they feel that pressure. 

Q. In fact, Mr. Spencer, have there been times when the county 

officials have disagreed with the secretary's position 

regarding the procedures manual? 

A. Yes.  And their opinions are incorporated. 

Q. Suppose that the secretary wanted the counties to adopt 
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some elections procedure that was not required by state law and 

it wasn't in the procedures manual.  Could the secretary force 

the county election officials to adopt her procedure? 

A. No. 

Q. Speaking of the counties, do you know who the county 

recorder of Pima County is? 

A. Yes. 

Q. Who is that? 

A. F. Ann Rodriguez. 

Q. Do you actually know her? 

A. Yes, I do. 

Q. Do you speak with her? 

A. Yes, I do. 

Q. Do you happen to know her party affiliation? 

A. Democrat. 

Q. Different topic:  Who has authority to enforce HB 2023? 

A. County attorneys and the Attorney General. 

Q. What about the secretary? 

A. Secretary does not have enforcement power. 

Q. What about county election officials? 

A. County election officials also lack enforcement power.

Q. What should an election official do if someone attempted to 

drop off a bunch of early ballots? 

THE COURT:  Hang on a second.  Would you define "a 

bunch of," please?
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MR. LA RUE:  Strike the question.  Let's reask.    

BY MR. LA RUE:

Q. What if someone drops off 10 early ballots?  What should an 

elections official do? 

A. An election official should never make a decision based on 

the quantity or the identity of ballots.  

Let me restate that.  I'm sorry.  

An election official should never make a decision 

based on the quantity of ballots delivered or the identity of 

the person dropping off the ballot.  The ballots should be 

counted in accordance with Arizona law, whether they're timely 

delivered or whether or not the signature matches.  But they 

are absolutely not allowed to take into account HB 2023 in 

their decision about whether or not to count the ballot. 

Q. Do you train all election officials in the state? 

A. Yes, I do. 

Q. And you personally do that training? 

A. Yes, I do. 

Q. Is that training mandatory or is it optional? 

A. The training is mandatory. 

THE COURT:  Can I just jump in for a minute?  

MR. LA RUE:  Yes, Your Honor. 

THE COURT:  What's your understanding as how HB 2023 

is to be enforced?  

THE WITNESS:  Your Honor, my understanding is that the 
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county attorney or the Attorney General would be provided 

information in some way. 

THE COURT:  The "in some way," I guess, is what I'm 

trying to understand.  How is it to be enforced?  

THE WITNESS:  Your Honor, I'm not sure.  I mean, it's 

not the secretary's role to advise people on how to build a 

case.  And so we have purposefully stayed away from providing 

guidance on photographing voters or questioning voters because 

that could stray into the area of voter intimidation or voter 

suppression. 

But I think law enforcement officials every day make 

decisions about whether to prosecute based on evidence that's 

provided to them, but I don't see it as the Secretary of 

State's job to provide them that evidence. 

THE COURT:  So your answer, I think I'm hearing you 

say, is you don't have any idea how it's to be enforced?  

THE WITNESS:  What I'm saying, Your Honor, is that the 

Secretary of State is not directing election officials about 

how to build a case.  We are to blind ourselves to this issue.  

And if some third-party observer somehow obtains evidence and 

provides a tip to a law enforcement official, I suppose that 

might garner an investigation.  But we don't view it as our job 

as election officials to provide those breadcrumbs. 

THE COURT:  All right.  Thank you. 
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BY MR. LA RUE: 

Q. When you do the training that you just spoke about, 

Mr. Spencer, do you teach the election officials what you just 

said to the judge, that it's not their job to police the ballot 

process? 

A. Yes.  I've trained every election official in the state 

that way. 

Q. Finally, Mr. Spencer, last Friday you testified about the 

process that Maricopa County used to count the OOP ballots that 

they were ordered to count as a result of the Jones v. Reagan 

lawsuit.  

Do you remember that? 

A. I do. 

Q. Did you come to realize something about your answer? 

A. Yes. 

Q. And what is that, Mr. Spencer? 

A. Well, I left out one step about what occurred in that case.  

This is the Jones v. Biggs case -- or the Jones v. Reagan case.  

When the judge ordered 18 provisional ballots to be 

counted, before they were tabulated in the recount, those 18 

ballots were duplicated onto the correct precinct ballot style.  

I left the impression that the envelope was opened and the 

ballots were robotically fed through the machines, but I left 

out the step that those ballots had to be duplicated on the 

correct ballot style.  Then those ballots were fed through the 
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electronic voting equipment in the recount. 

MR. LA RUE:  Thank you, Mr. Spencer.  

I don't have any more questions. 

THE COURT:  Okay.  Thank you.  

And when they reduplicated, was it reduplicated by 

hand?  Is that what it -- 

THE WITNESS:  Yes, Your Honor. 

THE COURT:  All right.  Cross-examination. 

CROSS-EXAMINATION 

BY MR. KAUL:

Q. Mr. Spencer, welcome back.  

A. Good morning, Mr. Kaul. 

Q. You mentioned that there had been something like somewhere 

between 18 and 20 cases of double voting between 2010 and the 

present.  Is that right? 

A. I believe 19 to 20, yes, sir. 

Q. And you would agree that if there were, say, a hundred 

cases of voter fraud in a single election, that would be 

unacceptable; right? 

A. Yes, I would agree. 

Q. Now, you're not aware of any election in Arizona that 

involved anything like a hundred cases of documented voter 

fraud; right? 

A. I'm not aware.  That's correct. 

Q. So if you agree that it's unacceptable to have a hundred 
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cases of voter fraud in a single election, you'd also agree 

that it's unacceptable to have 3,970 voters disenfranchised in 

a single election for voting in the wrong precinct; right? 

A. I wouldn't agree with the characterization that they've 

been disenfranchised. 

Q. They show up to vote; right? 

A. Yes, sir. 

Q. And their vote's not counted; right? 

A. That's correct. 

Q. So do you think it's unacceptable not to count those 3,970 

ballots? 

A. I don't think it's unacceptable.  In many cases, the voters 

have been specifically warned that if they cast a ballot in 

that incorrect precinct that their vote will not count, and 

many voters knowingly proceed to cast that ballot.  So I don't 

agree it's necessarily disenfranchisement. 

Q. You have no basis for saying that voters knowingly go to 

the wrong precinct and cast a ballot in the wrong precinct, do 

you? 

A. I am the state election director.  I am routinely informed 

about the reasons why people go to the wrong precinct.  And 

sometimes a provisional ballot is called a "shut up and vote" 

ballot.  That's because some voters will not go to the correct 

precinct, even though they've been directed to do so and they 

know where to go. 
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Q. Do you know how many voters that is per election? 

A. I don't, sir. 

Q. You don't know if that's the majority; right? 

A. I don't know. 

Q. When you went over your background on Friday, you didn't 

mention where you worked before you started working as state 

election director, did you? 

A. I'm not sure. 

Q. Where was that? 

A. I was an election law attorney at the law firm of Snell and 

Wilmer. 

Q. And how long were you there? 

A. Approximately seven or eight years. 

Q. And I think you said you were an election law attorney? 

A. Yes, sir. 

Q. And you're aware that Snell and Wilmer is involved in this 

case; right? 

A. I do. 

Q. And you actually worked with Ms. Agne and Mr. Johnson 

before? 

A. Yes, I have. 

Q. And during your time at Snell, you represented the Arizona 

Republican Party; true? 

A. Yes, I did. 

Q. And you're aware that that's who Snell and Wilmer is 
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representing in this case? 

A. I am aware. 

Q. During your time at Snell, you represented too many 

Republican campaigns for you to recall how many; right? 

A. I represented many, yes. 

Q. And you can't even remember how many; right? 

A. If I took long enough, I could probably tick off all my 

clients, but it's several. 

Q. Okay.  And you were involved for several years with the 

Arizona Republican Lawyers Association; correct? 

A. Yes, I was. 

Q. And you'd agree that since becoming state elections 

director, you've remained an advocate; right?  

THE COURT:  An advocate for what?  

BY MR. KAUL:

Q. You've remained an advocate for the Republican Party; 

correct? 

A. No.  I would not agree with you. 

Q. Okay.  Well, you said on Friday that you thought five-hour 

lines for the PPE were unacceptable; right? 

A. I agree. 

Q. And in November -- I'm sorry, in September 2nd, 2016, were 

you here for the proceedings in court?  Do you remember? 

A. I don't know what proceedings you're talking about. 

Q. Do you remember the proceedings regarding the settlement of 
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the polling place allocation claims in this case? 

A. I wasn't in court for that case. 

Q. Do you remember tweeting, quote:  Headed to certain defeat.  

@PerkinsCoieLLP walks away from polling place claims against 

Arizona in federal court?  

A. I don't remember that specific tweet. 

Q. But you did -- do you remember being shown that tweet at 

your deposition? 

A. Vaguely. 

Q. Would it refresh your recollection if we pulled it up on 

the screen? 

A. Yes, it would. 

MR. KAUL:  Can we pull up Deposition Exhibit 14 from 

Mr. Spencer's deposition?  

And while you're looking for that, I can go through a 

different line. 

BY MR. KAUL:

Q. You also tweeted in November 2015 that see-through ballot 

envelopes are the gateway drug for ballot harvesting; is that 

right? 

A. Yes. 

Q. You testified in the state legislature in favor of HB 2023; 

correct? 

A. Correct. 

Q. And you had a meeting with certain legislators and other 
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individuals about HB 2023 before that bill was introduced; 

correct? 

A. Yes. 

Q. And in particular, that meeting involved Representative 

Ugenti-Rita; right? 

A. Yes. 

Q. And Representative David Livingston? 

A. Yes. 

Q. And likely another representative, but you don't remember 

which one; right? 

A. Correct. 

Q. It involved Robert Graham? 

A. Yes. 

Q. And it involved members of the legislative council; right? 

A. I believe so. 

Q. And then perhaps some other attendees, but you don't 

remember; is that right? 

A. Correct. 

Q. And Robert Graham is the head of the Arizona Republican 

Party; right? 

A. That's correct. 

Q. He's not a legislator, is he? 

A. That's correct. 

Q. He's not an election administrator? 

A. That's correct. 
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Q. And you don't remember if he made any comments at that 

meeting, do you? 

A. Not specifically, no. 

Q. And you're the one who actually informed the group that 

Representative Livingston wanted to be part of the meeting; 

right? 

A. No, I don't have a recollection about that. 

MR. KAUL:  Can we pull up Exhibit 54?  And we'll go 

to -- this has been admitted into evidence already.  We'll go 

to page 2.  

BY MR. KAUL:

Q. That's your email; correct? 

A. Yes, it is. 

Q. And you were informing the group that Representative 

Livingston would like to attend as well; is that right? 

A. Yes.

Q. And you copied him? 

A. Well, that's what it states.  I just can't see that he was 

actually copied, but I don't have a reason to disagree. 

MR. KAUL:  I'm trying to clear it, but I'm failing.  

THE COURT:  This exhibit's not admitted into evidence, 

you know. 

MR. KAUL:  Oh, I apologize.  This is one that's the 

subject, I guess, of the motion that's being revisited.  I 

apologize, Your Honor. 
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THE COURT:  I mean, you can show it to him, but you 

need to understand it's not evidence. 

MR. KAUL:  I apologize.  It was my mistake.  

COURTROOM DEPUTY:  Mr. Kaul, did you want that 

cleared?  

MR. KAUL:  Yes, please.  Thank you.  We can pull that 

down.  

That's one that's subject to the consideration of the 

Ugenti-Rita issue.  I apologize.  

BY MR. KAUL:

Q. You recall that Representative Ugenti-Rita discussed her 

preference at that meeting as to what would be in HB 2023; 

right?  

A. Yes. 

Q. And that she would be the bill's sponsor; right? 

A. Yes. 

Q. But your testimony is that you don't remember anything else 

from that meeting; is that right? 

A. Well, I remember that there was a discussion about what 

would be in the bill and a discussion about who would sponsor 

the bill.  Those were the main topics. 

Q. And it's your testimony that you don't know why you were 

invited to that meeting; right? 

A. Well, I am invited to most major legislative meetings where 

election legislation is being discussed. 
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Q. Do you know why Robert Graham was invited? 

A. I don't. 

Q. Was Alexis Tameron at the meeting? 

A. No. 

Q. You know she's the head of the Arizona Democratic Party? 

A. Correct. 

Q. Were there any Democratic legislators at the meeting? 

A. No. 

Q. Were any invited? 

A. I don't know. 

Q. Did you invite any? 

A. No, I didn't. 

Q. Let me talk to you about election administration in Arizona 

for a minute.  

You agree that, in general, it helps the election 

administration process when your office is able to work 

effectively with county recorders; right? 

A. I agree. 

Q. And the 15 county recorders jointly sent a letter to the 

Secretary of State about you specifically; right? 

MR. LA RUE:  Your Honor, I'd like to object to this.  

It's irrelevant to the case and it's beyond the scope of the 

direct examination.  

THE COURT:  How is this relevant?  

MR. KAUL:  He just testified that having good 
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relationships helps election administration, Your Honor, and 

part of our theory is that the difficulties with election 

administration in Arizona have caused some of the problems 

we've been seeing.  

He's also testifying about his knowledge based on his 

interactions with recorders, so I think probing that 

relationship is relevant. 

THE COURT:  I don't think it's relevant.  Sustained.  

BY MR. KAUL:

Q. Let's talk for a minute about the publicity pamphlet which 

you talked about on direct.  How long is that?  How many pages? 

A. It varies election to election. 

Q. Is it over a hundred pages? 

A. It varies election to election. 

Q. You don't know whether it's typically over a hundred pages? 

A. No, I don't know. 

Q. Okay.  It's sent out before the registration deadline; 

right? 

A. Yes. 

Q. And you don't know how many voters register after it's sent 

out, do you? 

A. Well, it's not really possible to register after it's sent 

out. 

Q. You said it's sent out before the registration deadline; 

right? 
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A. That's right. 

Q. So why is it not possible to register after? 

A. Because the pamphlet should arrive before the beginning of 

early voting, which is 27 days before the election.  But the 

deadline to register to vote is 29 days before the election.  

So effectively, by the time it hits households, there is not 

another opportunity to register to vote for that general 

election. 

Q. Is there a period between when it's sent out and when the 

registration deadline ends? 

A. Theoretically.  It's a very small window. 

Q. But there is a period; right? 

A. You know, frankly, it depends on when the vendor releases 

the mailing to the post office.  

MR. KAUL:  Can we pull up your deposition, on page 60, 

lines 13 to 24.  

BY MR. KAUL:

Q. I asked you when the publicity pamphlet is sent out.  

And you said:  Somewhere around August or September, 

before the general election.  

And I said:  Who is it sent to?  

And you said:  It's sent to every household in Arizona 

that contains at least one registered voter.  

I said:  Is it sent out prior to the registration 

deadline?  
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You said:  Yes, it is.  

I said:  Do you know how many voters typically 

register after it's sent out?  

And you said:  I do not.  

Is that right? 

A. That's correct. 

MR. KAUL:  Take that down.  

BY MR. KAUL:

Q. Before the May 17th special election, there was an error in 

sending nearly 200,000 publicity pamphlets to voters; correct? 

A. Correct. 

Q. And that problem also happened in 2010; right? 

A. Yes. 

Q. So you agree that's a problem that can recur? 

A. Yes. 

Q. And you also agree that election administrators make minor 

mistakes regularly; right? 

A. They make minor mistakes, yes. 

Q. Just quickly on Crosscheck, you're not aware of any case in 

which there was fraud in connection with ballot collection, are 

you? 

A. Can you restate the question, sir?  

Q. You're not aware of any case in which there was fraud in 

connection with ballot collection when it was still legal, are 

you? 
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A. Are you tying that to Crosscheck?  I thought I heard that 

in your original question. 

Q. Well, let me focus just on, you're not aware of any cases 

in which there was fraud in connection with ballot collection; 

correct? 

A. I'm not aware of specific cases that have been prosecuted. 

Q. Okay.  So Crosscheck has nothing to do with ballot 

collection; right? 

A. Only in the loose sense that they both involve primarily 

negative acts with early ballots.  Or voting with early ballots 

in unlawful ways. 

Q. And as far as you know, every one of those double voters 

identified in Crosscheck actually voted in person in Arizona 

but by mail in a different state; right? 

A. Or it could be the reverse. 

Q. So it's not necessarily early voting; right? 

A. Well, at least one end of the transaction involves early 

voting. 

Q. They could have voted early in person in Arizona and 

early -- and in person on Election Day in another state; right? 

A. That's theoretically possible. 

Q. And one of the problems with Crosscheck is that it doesn't 

have data that uniquely identifies individuals; right? 

A. No, I wouldn't agree. 

Q. It doesn't have complete Social Security numbers, does it? 
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A. That's correct. 

Q. So what data uniquely identifies individuals that's in 

Crosscheck? 

A. Well, it's the combination of first name, last name, SSN-4, 

and date of birth.  It's very difficult for all four of those 

to match and yet the data still be incorrect. 

Q. There are, in fact, often multiple cases in which those 

things match; right? 

A. Yes. 

Q. From multiple people? 

A. No, I would not agree. 

Q. So John Smith is a common name; correct? 

A. Yes, it is. 

Q. So there could be lots of John Smiths who have the same 

final Social Security-4 numbers? 

A. Yes, but not the same birth date. 

Q. But that's certainly possible; right? 

A. Infinitesimally possible. 

Q. This is a country of 300 million voters; right? 

A. Yes. 

Q. On ballot collection, you have no view as to whether 

Democrats or Republicans were more likely to use it; is that 

right? 

A. I have no view. 

THE COURT:  Can you slow down, please. 
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MR. KAUL:  I apologize. 

BY MR. KAUL:

Q. You have no view as to whether minorities or white voters 

were more likely to use it; right.  

A. That's correct.  I have no view. 

Q. And you made some suggestions about what should be included 

in HB 2023; correct? 

A. I suggested an alternate bill be drafted, yes. 

Q. And that suggestion was ignored by the legislature; right? 

A. Yes. 

Q. You don't know why that was ignored, do you? 

A. No, I don't know why. 

Q. You testified on direct about a speech you gave that was 

recorded.

Do you recall that? 

A. Yes. 

Q. And you disputed the accuracy of the transcript; is that 

right? 

A. Well, someone in the audience surreptitiously recorded me, 

and I've never heard the recording, so... 

Q. You haven't reviewed the recording? 

A. I don't know if the recording has been provided in 

evidence. 

Q. It's Exhibit 86 in this case.  You haven't reviewed it? 

A. Is it a transcript or a recording?  
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Q. It's both.  

A. Okay.  I have not reviewed the recording.  And I did not 

know it existed. 

Q. The Secretary of State's Office has not issued any written 

guidance regarding ballot collection except for during the 

18-hour window when ballot collection was permitted; correct? 

A. Correct.  That's currently the only written guidance that 

exists. 

Q. And in that period, you gave direction to the counties 

about how to handle collected ballots; correct? 

A. Yes. 

Q. You're not aware of any cases of fraud that HB 2023 has 

prevented, are you? 

A. No, I'm not aware. 

Q. And you have knowledge that if this Court finds HB 2023 

unconstitutional, anyone who attempts to enforce that statute 

would be doing so, to use your phrase, "in extreme peril"; 

correct? 

A. I would agree. 

Q. The statute permits the collection of ballots from a family 

member who's related by blood; is that right? 

A. I believe so. 

Q. Does that include eighth cousins? 

A. If there is a blood connection, yes, I would agree. 

Q. So literally any blood connection, no matter how remote? 
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A. Yes.  What I teach election officials is if someone can say 

with a straight face that they're related by blood or marriage 

or other legal relationship, that counts. 

Q. So if we go back far enough, we're all going to be related 

by blood; right? 

A. I don't know. 

Q. I mean, does this actually prohibit any ballot collection? 

A. I'm not sure I'm qualified to answer that question. 

Q. You're the state elections director; right? 

A. Yes, sir. 

Q. All right.  Let's talk about out-of-precinct voting.  

Prior to being elections director, you never worked as 

an election director -- or election administrator; right? 

A. That's correct. 

Q. And you actually don't consider yourself to be an election 

administrator now; right? 

A. It depends on the definition of "administrator."  I 

typically reserve that term for a county election director 

who's on the ground using equipment.  And, therefore, I 

typically exclude myself from the normal understanding of that 

definition. 

Q. And you testified at length on direct about out-of-precinct 

voting; right? 

A. Yes, sir. 

Q. Now, you submitted a declaration in this case; right? 
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A. Yes. 

Q. And one of the topics discussed in that declaration was 

out-of-precinct voting; right? 

A. I believe so.  But I'm hoping you can refresh my memory as 

well. 

Q. Well, you testified about a number of topics on direct 

regarding out-of-precinct voting that weren't discussed in your 

declaration; true? 

A. I don't recall the content of my declaration. 

Q. Well, you would agree that in your declaration you 

discussed that -- the period of time that there is for the 

canvass and how that might be impacted by out-of-precinct 

voting, which is one of the topics you discussed on direct; 

right? 

A. I remember discussing that on direct, yes. 

Q. And you talked about county budgets; right? 

A. Yes. 

Q. And that wasn't something you discussed on direct; right? 

A. I did discuss it on direct. 

Q. And you talked about -- in your declaration about what you 

then perceived to be technical impediments to counting 

out-of-precinct ballots; right? 

A. Again, I don't remember my declaration.  I'm hoping you can 

refresh me on it. 

Q. Do you remember writing that current election software does 
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not allow the election official to select and count only 

certain races for specific ballots? 

A. That sounds familiar, yes. 

Q. But now in your testimony on direct, you testified that 

election software does permit counting of out-of-precinct 

ballots; right? 

A. I stated that the election equipment can be reprogrammed to 

only look at certain races across all the ballots being 

tabulated through that election program.  But I believe the 

declaration was talking about the equipment cannot be 

programmed in a way to look at certain races on one ballot and 

a different race on the next ballot.  It's an all-or-nothing 

approach. 

Q. You didn't mention in your declaration that the process 

could be automated, did you? 

A. Not sure I understand the question. 

Q. Did you mention in your declaration that the process of 

counting out-of-precinct ballots could be automated? 

A. I don't recall whether I addressed that in my declaration. 

Q. You were deposed in this case; right? 

A. Yes, sir. 

Q. And you were asked about out-of-precinct voting in your 

deposition? 

A. Yes, sir. 

Q. And at that point, your investigation into the viability of 
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counting out-of-precinct ballots consisted of your having 

talked to Karen Osborne and Brad Nelson; correct? 

A. At minimum, yes. 

Q. So have you conducted extensive additional investigation 

since your deposition? 

A. I've conducted additional investigation, yes. 

Q. Was any of that information disclosed?  Do you know? 

A. I don't know. 

Q. So any opinions you offered beyond those based on your 

discussions with Karen Osborne and Brad Nelson on Friday were 

new opinions; correct? 

A. No, I wouldn't agree.  My -- your questions during my 

deposition were not comprehensive, so there were numerous 

subjects you didn't ask a question about. 

Q. I asked what your investigation consisted of into 

out-of-precinct voting; right? 

A. Are you asking me whether you asked that during the 

deposition or whether you asked me that just now?  

Q. Do you recall being asked in your deposition --

MR. KAUL:  Actually, let's just bring up page 70 of 

your deposition.  

THE WITNESS:  Yeah, that would help.  

BY MR. KAUL:

Q. All right.  You were asked:  What, if any, inquiry or 

assessment have you done as to the viability of counting 
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out-of-precinct ballots in Arizona?  

Correct?  

And you said:  I've spoken to at least two election 

directors.  I would say that's the primary source of my 

investigation.  

Is that right? 

A. Yes, sir. 

Q. So now have you -- is that no longer the primary source of 

your investigation? 

A. No, that's still the primary source, not the exclusive 

source. 

Q. So your testimony at length on Friday was primarily based 

on conversations with Brad Nelson and Karen Osborne? 

A. I can't trace the origin back to those two individuals for 

my testimony on Friday. 

Q. You know Brad Nelson testified in this case; right?  

MR. LA RUE:  Your Honor, I'd like to object to this 

line of questioning.  I believe it misstates what Mr. Spencer 

said on Friday.  My recollection is that he stated that he did 

talk to election officials, particularly Maricopa County, in 

order to confirm what his understanding was.  I think that the 

way it's been presented misstates that. 

THE COURT:  You know, I don't like "misstates" 

objections.  If you got an objection based on the rules of 

evidence, raise it.  Otherwise, I'm going to deny your -- 
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overrule your objection. 

MR. LA RUE:  All right.  Thank you, Your Honor. 

THE COURT:  But if you're going to a lack of 

disclosure, it's been waived.  I don't know where you're going 

with this.  

MR. KAUL:  I'm impeaching him, Your Honor. 

THE COURT:  All right.  

BY MR. KAUL:

Q. You -- so you know that Brad Nelson testified; right? 

A. I do, yes. 

Q. Okay.  And you realize that Karen Osborne is no longer the 

election director in Maricopa County? 

A. Correct. 

Q. Now, in your testimony on direct, you talked about the 

process that would be required if out-of-precinct ballots were 

tabulated by machine; right? 

A. Can you restate the question, sir. 

Q. In your direct, you testified about the process that would 

take place if out-of-precinct ballots were tabulated by 

machine.  Correct? 

A. Yes. 

Q. Your focus was on running the original ballot through the 

machine; correct? 

A. Yes, sir. 

Q. You were not testifying about the option of duplicating the 
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ballot by hand onto the ballot for the correct precinct.  

Correct? 

A. No, I don't believe that was implicated in Friday's 

testimony. 

Q. Do you know how many ballots Pima County duplicates by hand 

in a typical presidential election? 

A. I don't. 

Q. Would it surprise you to learn that it's more than 10,000? 

A. No, that would not surprise me. 

Q. Do you know if Pima County had just a little over a 

thousand out-of-precinct ballots in the last presidential 

election? 

A. I don't recall. 

Q. You have not conducted any investigation into how other 

states count out-of-precinct ballots; right? 

A. Do you mean do they do it versus hand duplication versus 

automatic tabulation?  No, I have not investigated that. 

Q. You don't have any idea how other states count 

out-of-precinct ballots; right? 

A. No, I don't. 

Q. But yet you do know that there are many states around the 

country that are able to do so; right? 

A. No, I don't know that. 

Q. You don't know that? 

A. I don't know that. 
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Q. You just have not looked into this at all; right? 

A. No, I haven't. 

Q. You raised concerns during your testimony on direct about 

what would happen if out-of-precinct ballots were counted and 

voters went to the wrong precinct.  Correct? 

A. Yes. 

Q. But there are already thousands of voters who go to the 

wrong precinct; right? 

A. That's correct. 

Q. And you haven't looked at whether rates of out-of-precinct 

voting climb in states that do count out-of-precinct ballots, 

have you? 

A. No, I have not looked at that. 

Q. But once again, those other states, I guess you don't know 

whether they're able to count out-of-precinct ballots? 

A. I don't know. 

Q. And you talked a bit about the reports that counties have 

to file in connection with elections; right?  This is when you 

were talking about the canvass and what has to happen in a 

certain amount of time? 

A. Yes, sir. 

Q. When counties canvass an election, they're required to file 

a number of reports; right? 

A. Yes, sir. 

Q. But your view is that the counties' -- to use your 
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phrase -- diligence in filing those reports and the 

completeness of the reports that are filed is in significant 

doubt.  Right? 

A. Yes. 

Q. And if you were looking for data and you went to the 

required reports, you would often find information that's 

missing and you'd have to follow up with the counties to get 

that data; right? 

A. That's correct. 

Q. And out-of-precinct voting has been the subject of multiple 

litigations in this state; right? 

A. I don't know that. 

Q. Well, you talked before about the Jones versus Biggs case; 

right? 

A. I talked about that case, yes. 

Q. Part of that litigation involved whether out-of-precinct 

ballots should be counted.  Right? 

A. Yes. 

Q. And you're familiar with the Barbara McSally recount; 

right? 

A. Yes, I am. 

Q. And that also involved a dispute about whether 

out-of-precinct ballots should be counted; right?  

A. Yes. 

Q. And it's certainly possible that if there's another close 
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election in Arizona, there's going to be a dispute about 

whether out-of-precinct ballots should be counted in that 

election; right? 

A. Yes.  In every close candidate race, the only way you can 

change the result is to get disqualified ballots qualified, and 

you're going to try and get disqualified provisional ballots to 

be counted.  That's just litigation strategy. 

Q. And in Jones v. Biggs, that was successful; right? 

A. Yes. 

Q. So the State may very well spend a lot of money going 

forward litigating whether out-of-precinct ballots should be 

counted; right? 

A. No.  Those aren't -- the State might be a nominal defendant 

in those cases, but those are candidate-on-candidate lawsuits 

where the private litigants are taking the laboring oar in 

those cases. 

Q. The State is involved in those cases defending its count; 

right?

A. On a nominal basis, yes. 

Q. Jones was actually called Jones versus Reagan, right, 

originally? 

A. Yes, but Reagan is a nominal defendant. 

Q. If the out-of-precinct ballots were counted, that would be 

a nonissue; right? 

A. Yes, but candidate lawsuits involve more than just 
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out-of-precinct ballots.  They also involve early ballots that 

were disqualified as well.  The tactic is to find every 

disqualified vote and try to get it to count, even though the 

law won't allow you to do that.  Sometimes provisional ballots 

are involved, but that's not the exclusive issue. 

MR. KAUL:  No further questions, Your Honor. 

THE COURT:  Okay.  Redirect.  

MR. LA RUE:  Yes, Your Honor.

REDIRECT EXAMINATION

BY MR. LA RUE:

Q. Mr. Spencer, you testified that you worked at Snell and 

Wilmer; is that correct?  

A. Correct. 

Q. Did you represent Democratic candidates and campaigns while 

you were at Snell? 

A. Yes, I did. 

Q. You testified that there were some publicity pamphlet 

errors; is that right? 

A. Yes, sir. 

Q. And what did the secretary's office do? 

A. The Secretary of State's Office realized the 11 percent 

shortage, quickly had the ballots -- the publicity pamphlets 

reprinted, and directed all those remaining pamphlets to be 

sent to the Arizona households prior to the Election Day. 

Q. You said "prior to the Election Day."  Do you recall when 
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they were sent out? 

A. The last pamphlet arrived at least eight days before 

Election Day. 

Q. Mr. Spencer, earlier in this trial, there was testimony 

that it can take, I believe, 15 minutes to duplicate ballots, 

and I believe there was deposition testimony it can take 

20 minutes -- 

MR. KAUL:  Objection.  I'm not sure why Mr. La Rue's 

able to talk about deposition testimony. 

THE COURT:  Overruled.  

BY MR. LA RUE:

Q. Do you have an opinion, Mr. Spencer, as to whether those 

time estimates for duplicating ballots are accurate?  

MR. KAUL:  Objection.  Foundation.  

THE COURT:  Lay some foundation.  

BY MR. LA RUE:

Q. Mr. Spencer, are you familiar with the process of 

duplicating ballots? 

A. Yes, I am. 

Q. Do you know what is involved to do that duplication? 

A. Yes, sir. 

Q. Do you have an opinion as to whether it can take 15 to 

20 minutes to duplicate a ballot? 

MR. KAUL:  Still objecting on foundation, Your Honor.  

THE COURT:  What's lacking?  
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MR. KAUL:  I don't think he's ever -- I don't know 

that he's ever seen a ballot be duplicated. 

THE COURT:  All right.  Lay some more foundation.  

BY MR. LA RUE:

Q. Mr. Spencer, have you ever seen a ballot duplicated? 

A. Yes, sir. 

Q. And you've participated in that process? 

A. I have observed the process, yes. 

Q. You're not the one who does the duplication? 

A. That's correct. 

Q. But you have seen it done personally? 

A. Yes, I have. 

Q. Do you have an opinion as to whether 15 to 20 minutes could 

be an accurate time for duplicating ballots? 

A. Yes, that seems reasonable to me. 

Q. You were asked earlier about the enforcement mechanism for 

HB 2023 and how that law would be enforced.  Is it possible 

that a private citizen could observe someone that they believed 

was collecting ballots and could call their county attorney? 

MR. KAUL:  Object on scope, Your Honor.  I didn't ask 

about enforcement. 

THE COURT:  I did.  Overruled.  

THE WITNESS:  Yes, sir, that is possible. 

BY MR. LA RUE:

Q. Mr. Spencer, you were asked about the Barber v. McSally 
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lawsuit? 

A. Yes, sir. 

Q. Are you familiar with that lawsuit? 

A. Yes, I am. 

Q. Were you, in fact, involved with that lawsuit? 

A. Yes, sir. 

Q. In what capacity? 

A. I was Congresswoman McSally's attorney in that lawsuit. 

Q. Did that lawsuit involve out-of-precinct ballots? 

A. Yes, sir. 

Q. Do you happen to recall whether the Court ordered those 

ballots to be counted or not? 

A. I do recall, and the Court did not allow those ballots to 

be counted. 

Q. You were asked about possible election disputes in the 

future involving OOP ballots.  Do you remember that? 

A. Yes, sir. 

Q. If such a dispute happens, could the parties go to the 

court? 

A. Yes, sir. 

Q. And they could seek a court order to count or not count? 

A. Yes, sir. 

Q. In your opinion, Mr. Spencer, is the court part of this 

election process when it comes to election challenges? 

A. Yes.  The court's always there as a backstop to see that 
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justice is done. 

Q. You were questioned regarding whether voters are 

disenfranchised by the OOP rule.  Do you remember that? 

A. Yes. 

Q. And you testified, I believe, that you disagreed with the 

characterization.  Is that a fair characterization of what you 

said? 

A. I disagree that that word can be uniformly applied to all 

out-of-precinct ballots.

Q. And earlier in this trial, there was a witness by the name 

of Sam Shapiro, who was a voter, and he testified in this 

matter that he fully knew his provisional would not count but 

he cast it anyway.  

Is that an example of what you were talking about when 

you said you disagreed with the characterization? 

A. Yes, it is.  I hear often of voters who know they're in the 

wrong precinct, but for whatever reason, want and, in fact, 

demand to vote in that precinct fully knowing their vote won't 

be tabulated. 

Q. Do you recall, Mr. Spencer, whether there was testimony to 

that effect in Jones v. Reagan? 

A. I vaguely recall there was some testimony to that effect, 

yes. 

Q. You testified earlier about giving direction to county 

officials.  Do you remember that? 
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A. Yes, sir. 

Q. When you give direction, is that guidance or is that 

orders? 

A. That's guidance.  In particular, that Supreme Court 

decision that you're -- that was referenced earlier came down 

on a Saturday right before the general election.  So before the 

media stories grew and knowing how close it was to the 

election, I felt it was important to provide that guidance in 

writing about what to do with the ballots.  But that's all 

there was at the end of the day, is guidance. 

MR. LA RUE:  Thank you, Your Honor.  No further 

questions. 

THE COURT:  All right.  I've just got one question. 

THE WITNESS:  Yes. 

THE COURT:  You were at the meeting when HB 2023 was 

being discussed by the leadership and what they were trying to 

do with it?  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  What was the specific fraud that they were 

trying to address with regard to ballot collection?  

THE WITNESS:  Your Honor, I don't recall at that 

meeting whether or not the specific fraud was discussed.  I 

think there was an assumption in the room that the fraud 

existed, and the only discussion was about how to remedy it or 

how to prevent it from occurring. 
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THE COURT:  But how -- did you have an understanding 

as to how they thought the fraud was occurring in the ballot 

collection that they wanted to address?  

If you didn't, that's fine.  But I'm just curious if 

there was any discussion of this:  This is how we think ballot 

collection can result in some sort of voter fraud, and we want 

to address that.  

Was that ever discussed?  

THE WITNESS:  I don't recall, Your Honor. 

THE COURT:  Okay.  

THE WITNESS:  I'm sorry. 

THE COURT:  All right.  Well, thank you very much.  

THE WITNESS:  Thank you, Your Honor.  

Good?  

(Witness excused.) 

THE COURT:  All right.  Defense may call the next 

witness. 

MS. HARTMAN-TELLEZ:  Your Honor, if we could have a 

brief housekeeping moment --

THE COURT:  Sure. 

MS. HARTMAN-TELLEZ:  -- with exhibits we'd like 

admitted.  Then we can call Janet Thornton. 

MS. AGNE:  Thank you, Your Honor.  

Defendants understand there's been a stipulation as to 

Exhibits 577 through 583.  So we would like those admitted into 
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evidence.  

MR. KAUL:  That's correct. 

THE COURT:  Okay.  Exhibits 577 through 583 are 

admitted into evidence. 

(Exhibit Nos. 577, 578, 579, 580, 581, 582, and 583 

admitted into evidence.) 

MS. AGNE:  Thank you.  And then the end of the day, we 

may have a few more exhibit issues. 

THE COURT:  Any of those you want to take up now?  

MS. AGNE:  Not at this time, Your Honor.  Thank you. 

THE COURT:  All right.  You may call your next 

witness.  

MS. HARTMAN-TELLEZ:  Your Honor, defendants call 

Janet Thornton. 

THE COURT:  Ma'am, would you come up here, please, and 

be sworn. 

JANET R. THORNTON,

called as a witness herein by the Defendants, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed.  

MS. HARTMAN-TELLEZ:  Thank you, Your Honor. 

DIRECT EXAMINATION 

BY MS. HARTMAN-TELLEZ:

Q. Good morning, Dr. Thornton.  Please state your name for the 

record and spell it for the court reporter.  
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A. Sure.  Janet, J-a-n-e-t, middle initial R., Thornton, 

T-h-o-r-n-t-o-n.  

Q. What do you do for a living, Dr. Thornton? 

A. I'm an economist and applied statistician. 

Q. And you've been retained as an expert in this case? 

A. Yes. 

Q. Generally, what were you asked to do in this case? 

A. I was asked to review Dr. Rodden's report and to review 

his -- information that he provided. 

Q. Can you describe your educational background for the Court.  

A. Yes.  I have a doctorate and a master's degree in economics 

from Florida State University, and I have a bachelor's 

degree -- one in political science and another in economics 

from the University of Central Florida. 

Q. And what fields do you specialize in? 

A. Economics and applied statistical analysis as well 

as -- and specifically within economics, one area is labor 

economics as well. 

Q. Are you a member of any professional organizations? 

A. Yes.  I'm a member of the American Economic Association, 

and the National Organization of Forensic Economists, among 

others. 

Q. How long have you been working as an economist and applied 

statistician? 

A. For over 30 years. 
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Q. Briefly, can you describe the professional experience that 

is relevant to your testimony today? 

A. Yes.  For over 30 years, I was an economist at Economic 

Research Services or ERS Group in Tallahassee, Florida.  And a 

few years ago I changed firms, and now I'm at Berkeley Research 

Group where I'm a managing director. 

Q. Have you taught university courses? 

A. Yes. 

Q. What subjects have you taught? 

A. Well, in addition to courses in economics, on occasion I 

teach statistics and quantitative methods at Florida State 

University in the business school.  In addition, I also provide 

presentations and seminars on economics, statistics, data, and 

modeling. 

Q. What is your experience working with census data? 

A. I have over 30 years of that experience going back prior to 

my dissertation and then with my dissertation where I used the 

decennial census, that public-use microsample data, where I 

linked families and household information together in order to 

look at educational dropout rates. 

Q. And do you regularly use census data in your work today? 

A. Yes, I do. 

Q. Have you published in any peer-reviewed publications? 

A. Yes. 

Q. Can you list those or at least an example -- a few 
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examples? 

A. Sure.  I've published in the Journal of Legal Economics, 

the Journal of Forensic Economics.  I've written a chapter, 

coauthored a chapter on an anthology, "Developments in 

Litigation Economics." 

Q. What types of statistical analyses have you prepared in 

your professional career? 

A. I've prepared many different types of statistical analyses 

where I'm looking at different questions.  It can be selection 

rates as well as using regression, multiple regression, 

logistic regression, probit analysis, a number of different 

statistical techniques. 

Q. Have you also had the opportunity to critique the 

statistical analyses of other experts? 

A. Yes. 

Q. How does the experience we've just discussed relate to your 

assignment in this case? 

A. I'm applying the same types of review and analysis that I 

provided in numerous different matters, as well as projects 

that are beyond litigation. 

Q. Have you prepared analyses for cases involving allegations 

of discrimination? 

A. Yes. 

Q. And have you served as an expert witness in voting-related 

cases? 
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A. Yes. 

Q. Can you name a few of those? 

A. Yes.  I testified in the Lee versus the Virginia State 

Board of Elections as well as matters involving the State of 

North Carolina. 

Q. In the Virginia case, the Lee case, did you analyze 

Dr. Rodden's work? 

A. Yes, I did. 

Q. Have you ever been excluded by a court from testifying as 

an expert? 

A. Not that I'm aware of. 

Q. I'm going to turn now to -- first to some of the analysis 

done by Dr. Rodden.  I have hard copies of the reports.  Would 

you like those, or would you like to look at them on the 

screen? 

A. I would very much like to have them in hard copy. 

MS. HARTMAN-TELLEZ:  Your Honor, may I approach?  

THE COURT:  You may.  

MS. HARTMAN-TELLEZ:  Stacy, if you could please call 

up Exhibit 98, page 10.  

And if you could pull out the table -- Table 1 there 

on the -- in the center.  

BY MS. HARTMAN-TELLEZ:

Q. This is Dr. Rodden's second rebuttal report, the last of 

his four reports, Exhibit 98.  
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You reviewed the work in this report? 

A. Yes. 

Q. Can you tell me what this chart shows? 

A. Yes.  This is a chart prepared by Dr. Rodden in which he 

used his individualized race and ethnic estimation and counted 

up -- or counted up the probabilities that he assigned within 

each race group that he assigned among those who were -- voted 

out of precinct divided by the total of those same 

probabilities among those who voted in person.  

And he then calculated those percentages to calculate 

the percentage that he estimates for each of the groups to have 

voted out of precinct based on his estimation. 

Q. And this is for the 2016 general election? 

A. Yes, it is. 

Q. So if we could just focus on the numbers on the right, the 

"All Counties" numbers there.  That's the -- he's listed it out 

by county and then added them all up.  

Is that correct?  

A. He basically recomputed the same calculations for each 

county, but across all of the counties. 

Q. So do these numbers show that in each of the four listed 

race or ethnicity categories, that close to 99 percent of the 

voters who voted in person did not cast an out-of-precinct 

ballot? 

A. That's correct. 
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Q. And then if we look at the four numbers on the right for 

each race category, is the largest difference between the sort 

of largest number and the smallest number .65 percent? 

A. It's actually .65 percentage points. 

Q. So that's 65 one-hundredths of one percentage point?  

A. Yes.  

Q. Of 1 percent.

THE COURT:  I'm looking.  Where on this chart is that?  

MS. HARTMAN-TELLEZ:  It's not specifically on the 

chart, Your Honor.  It's subtraction. 

THE WITNESS:  So, yes, Your Honor, the difference 

between the .54 percent on non-Hispanic white and then the 

1.19 percent for Hispanic is .65 percentage points. 

BY MS. HARTMAN-TELLEZ:

Q. And, Dr. Thornton, you mentioned a few moments ago 

Dr. Rodden's race estimates.  

Did you review the analysis that he conducted to 

determine -- to make those race estimates? 

A. Yes, I did. 

Q. Does Dr. Rodden -- did Dr. Rodden report an error rate for 

the race estimate work he did? 

A. No, he did not. 

Q. Are you familiar with the algorithm that he used to make 

those race estimates? 

A. Yes. 
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Q. And that's an algorithm created by Imai and Khanna? 

A. Yes. 

Q. In his report, his reports, Dr. Rodden referenced an 

article about the application of that Imai and Khanna algorithm 

to Florida voters.  Have you reviewed that article? 

A. Yes. 

Q. Did that article discuss the error rate of the algorithm 

comparing the algorithm's results to the known self-reported 

race data for Florida voters? 

A. Yes.  Because Florida has self-reported on voter 

registration, they were able to compare how their estimations 

were in terms of their actual race or ethnicity. 

Q. And what is your understanding about the error rate report 

in that Florida study? 

A. The overall rate that they report is 15 percent. 

Q. Is that a substantial error rate? 

A. It is substantial when you have -- if you have, for 

example, very small differences, yes. 

Q. And would you say that the .65 percent that we mentioned 

before is a very small difference? 

A. It's a small difference. 

Q. Would you expect the error rate for Arizona to be the same 

as Florida? 

A. Well, I don't know what the error rate would be, but there 

is an error rate. 
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Q. Are there particular characteristics of the State of 

Florida versus the State of Arizona that might influence the 

error rate? 

A. Yes. 

Q. Can you tell me what those are? 

A. Certainly.  So it might be helpful to just outline quickly 

what the inputs are into the algorithm.  So it includes the 

surname, the census tract, the age, the party registration of 

each registered voter.  Those are the four pieces or four 

elements that are used in the algorithm.  

So to the extent that there's error in any of those, 

then you're going to influence the error rate. 

MS. HARTMAN-TELLEZ:  Stacy, can you please bring up 

Exhibit 528 at page 29.  And if you could -- that's not the 

right one.  I'm sorry.  

Go ahead and take that down.  

BY MS. HARTMAN-TELLEZ:

Q. Do you know whether there are demographic differences 

between Florida and Arizona that might influence the accuracy 

of the algorithm that Dr. Rodden used? 

A. Yes.  So when one compares Florida to Arizona in using the 

citizen voting age population, Arizona has a higher percentage 

Hispanic than Florida, Florida has a higher percentage 

African-American relative to Arizona, and then Arizona has a 

substantially higher percentage of Native Americans relative to 
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Florida. 

Q. Okay.  

MS. HARTMAN-TELLEZ:  And, Stacy, if you could bring up 

page 9 of Exhibit 528.  And call out Table 2.  

BY MS. HARTMAN-TELLEZ:

Q. And is it these differences that you've just testified 

about? 

A. Yes. 

Q. So just looking at the numbers for Native American 

population, the Native American population in Arizona is 

approximately 20 times larger than that in Florida? 

A. It's -- I believe so, yes. 

Q. And do you know if -- in the Imai and Khanna study if 

Native Americans were considered in their own category or if 

they were lumped in with other voters? 

A. They were in the category of other voters. 

Q. Does interracial or interethnic marriage affect the 

reliability of the race estimate algorithm? 

A. Yes.  We would -- to the extent that you have interracial 

or interethnic marriage, it will -- could influence the 

estimation because you would have errors of omission and errors 

of commission, or sometimes referred to as false positives and 

false negatives.  And so, therefore, you may estimate 

incorrectly the race or ethnicity of an individual. 

Q. Have you reviewed data regarding interracial marriage in 
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Arizona? 

A. Yes. 

Q. And have you looked at it nationwide and for the state of 

Florida? 

A. Yes. 

Q. How do those compare? 

A. The rate of interracial and interethnic marriage in Arizona 

is higher than the U.S. overall as well as Florida. 

Q. And is there a particular racial or ethnic group that is -- 

has a higher rate of interracial marriage than some of the 

others? 

A. In the materials that I've read, it appears as though 

Native Americans have a higher incidence. 

Q. Is it your understanding that the algorithm that Dr. Rodden 

used draws from data regarding voting age population? 

A. Yes. 

Q. Okay.  And that is different from the citizen voting age 

population? 

A. Yes, it is. 

Q. Do you think this affects the reliability of Dr. Rodden's 

findings? 

A. I believe it could because you're going to overestimate, or 

you're going to be likely to overestimate the percent Hispanic, 

so therefore, overstate the probability of being Hispanic. 

MS. HARTMAN-TELLEZ:  Stacy, if you could bring up 
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page 6 of Exhibit 528.  And if you could highlight the table 

that's in the footnote.  

BY MS. HARTMAN-TELLEZ:

Q. This is a table that you prepared and included in your 

report? 

A. Yes. 

Q. Okay.  And how does this table support what you've just 

said about the issues with using CVAP -- or using VAP instead 

of CVAP? 

A. Sure.  Overall in Arizona, as I state in my report, that 

the percent Hispanic, using the voting age population, is 

26.2 percent, in contrast to the citizen voting age population, 

where it's 21 percent.  However, there's quite a bit of 

variation from county to county.  

So for example, Maricopa County, the difference is 

9.9 percentage points.  Or Pima, it's 7.1 percent, in contrast 

to Apache County, where it's 1.3 percent.  So you have 

variation between CVAP and VAP, or the voting age population, 

where in each instance it's -- the voting age population is a 

higher percentage, but there's variation county by county. 

Q. And are you aware that Dr. Rodden has taken the position 

that it doesn't matter whether you use VAP or CVAP because 

the -- they're correlated with each other? 

A. Yes.  I would hope that they would be correlated with one 

another.  But -- 
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MR. KAUL:  Objection, Your Honor.  I think this is 

outside the scope of her report.  

THE COURT:  Is this a nondisclosure objection?  

MR. KAUL:  Yes. 

THE COURT:  Well, is this included in the report?  

MS. HARTMAN-TELLEZ:  I mean, we are looking at her 

report right now.  

MR. KAUL:  It's the response to Dr. Rodden's rebuttal 

to this that I'm objecting to.  

THE COURT:  Can you show me where it's been disclosed?  

MS. HARTMAN-TELLEZ:  Well, she testified -- this is -- 

she testified about this during her deposition, I believe.  

THE COURT:  Well, if she testified about it, then 

that's a disclosure whether it's written in a report or not.  

You're saying she neither testified about this nor was it 

disclosed in the report?  

MR. KAUL:  We were not permitted to put in information 

that was only raised in a deposition during our case, 

Your Honor.  We were only allowed to put in expert information 

if it came up in the reports. 

THE COURT:  That issue never came up that I know of.  

It's always my standing rule that I don't care how it's 

disclosed to you, whether it's on the back of an envelope or in 

a deposition; as long as that's disclosed, it's a disclosure. 

MR. KAUL:  I thought it came up with either 
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Dr. Lichtman or Dr. Rodden.  I don't have the transcript in 

front of me.

THE COURT:  There might have been an objection that it 

wasn't in his report, but it was never brought up to me that I 

know of that it may not have been in his report but it was 

disclosed in his deposition. 

MR. KAUL:  I don't have the record in front of me, 

Your Honor.  I'd have to check.  

THE COURT:  Well, that's my ruling, is that if it was 

disclosed in her deposition, then it was disclosed even if it 

wasn't in her report.  So your objection is overruled.  

THE WITNESS:  So I would expect that the citizen 

voting age population and the voting age population is 

correlated, as Dr. Rodden states.  However, the question is, as 

you go census tract by census tract, what is -- what are the 

differences?  And it's not uniform.  

And just to illustrate on a county basis, it's not 

uniform.  It's 9.9 percentage points of a difference or a gap 

where one is higher than the other in Maricopa County in 

contrast to Apache where it's 1.3 percentage points. 

BY MS. HARTMAN-TELLEZ:

Q. So how can that impact the individual-level estimates of 

race?  

A. Okay.  Because in his calculations he's going census tract 

by census tract and then he's assigning a probability, if in 
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some instances you're assigning a higher probability and other 

instances a lower, where it's coming down by different 

proportions because of the estimation, then you would expect 

that it could influence the measurements that he has on 

Table 1.  

Q. In reviewing Dr. Rodden's analysis, did you investigate 

whether he was able to match all of the surnames in the voter 

registration files to the census surname list? 

A. I believed he testified that he was unable to do so for 

about 10 percent. 

Q. Do you know -- in the situations where he was unable to 

match a surname, do you know what data he used to estimate race 

for those 10 percent? 

A. It would have been primarily the census tract information. 

Q. Did he also use party affiliation? 

A. I believe so. 

Q. Do you know the source of the party affiliation data? 

A. It is the -- the nationwide Gallup poll is what the authors 

reference, the algorithm. 

Q. So it's not specific to Arizona? 

A. That's correct. 

Q. And do you know if the national party registration by race 

is the same or very similar to Arizona? 

A. I believe it's different. 

Q. Could that have influenced the accuracy of Dr. Rodden's 
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race estimates? 

A. Any change in an input of any of those four characteristics 

could influence his estimation. 

Q. And in looking at the study that Imai and Khanna did in 

Florida, did they have any -- draw any conclusions about the 

accuracy of the analysis just looking at the geographic data 

and party registration?  

A. They did an analysis where they looked at geography and 

then added in surname, and then also added in their full 

estimation to determine, you know, how much error there was.  

And when you focus solely on geography, they state that it 

was -- that the error rate increased and that it was a poor 

estimation relative to the additive inputs, or when you add in 

more and more of the information. 

Q. Okay.  So just to clarify for myself and for the Court, the 

portion of the analysis that didn't involve the surnames is 

likely to be less accurate than even the portion with the 

surnames? 

A. That's what they state, yes.  And describe. 

Q. Are you familiar with the term "measurement error"? 

A. Yes. 

Q. What does that mean? 

A. Measurement error occurs when you're -- when you have error 

of what the actual parameter is versus the estimated statistic.  

So you have error, and it doesn't reflect the actual. 
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Q. Is that the same as those 15 percent error rate that we've 

been talking about that was discovered in the Florida study? 

A. That is their measure overall of their error, yes. 

Q. Did Dr. Rodden provide any quantification of the level of 

measurement error in his individual-level race estimates? 

A. No. 

Q. Dr. Rodden has testified that the measurement error in his 

analysis would only cause the disparities that he's reported to 

become smaller.  Do you agree with this? 

A. No, I do not. 

Q. And why not? 

A. He's basing that on linear regression.  When you have one 

variable, he refers to it as attenuation bias.  And -- but that 

attenuation bias is where you have a single linear equation 

with one variable.  That's not what you have here.  

These estimates in Table 1 are not based on regression 

analysis, nor -- and -- and it's not a linear regression 

analysis. 

Q. So based on your analysis of the individual-level race 

estimates that Dr. Rodden did, are you able to tell which way 

the error would go, if it would be smaller or larger? 

A. I have no idea. 

Q. Why is it not possible to tell? 

A. I don't know what the actual race is and ethnicity of the 

Arizona registered voters.  What we can see is that there is 
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error using voting age population with -- rather than CVAP.  We 

have 10 percent, as he testified, without surname included in 

the estimation.  And you're using census tract data, so census 

tract is going to reflect the individuals in the census tract, 

not the actual specific individual that we're talking about. 

MS. HARTMAN-TELLEZ:  And, Stacy, if you could just 

call out Exhibit 98, page 10, once again Table 1.  Just wanted 

to put this up again.  

BY MS. HARTMAN-TELLEZ:  

Q. We've talked about this already and the .65 percent 

difference.  

What is the importance of the unknown error rate when 

dealing with numbers this small?

A. Well, if you have an error rate -- using Florida as an 

example -- of 15 percent, and you have relatively small 

percentage point differences, whereas, if we look at it 

overall, it's .65 percent -- percentage points, small 

deviations can result in either narrowing those numbers or 

broadening those numbers.  But they are -- they're 

relatively -- they're -- 65 percentage points, using the last 

column, is less than 1 percent. 

Q. So is it possible that the error rate that we've discussed 

could cancel out the differences we see here? 

A. It's possible.  I don't know. 

THE COURT:  What would the error rate have to be for 
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it to cancel out?  

THE WITNESS:  Wouldn't have to be very much.  

THE COURT:  You're assuming -- I think he assumed 

15 percent.  What would it have to be to cancel out?  Something 

more than 15 percent?  

THE WITNESS:  No.  It would depend on the direction of 

that error.  So if the error was such, hypothetically, that it 

was a relatively small error rate but it had more of an impact 

on those that where he measured out-of-precinct ballots, it 

wouldn't take very much of a deviation there to eliminate it.  

BY MS. HARTMAN-TELLEZ:

Q. So based on these issues that we've just discussed, do you 

think it's possible to conclude that minorities are more or 

less likely to vote out of precinct? 

A. Based on these numbers with the known -- with it being 

known by Dr. Rodden as well as by me that there's an error 

rate, I don't know what one can say one way or another if there 

really is a difference. 

Q. Did Dr. Rodden do an analysis of the data in this table to 

show whether the differences between the different race or 

ethnic groups was statistically significant? 

A. Not with respect to these numbers. 

Q. But he did some analyses that showed statistical -- of 

statistical significance? 

A. He prepared probit analyses of a different population. 
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Q. Is it true that -- in that probit analysis, did Dr. Rodden 

look only at people who voted? 

A. No. 

Q. Did he look at all registered voters? 

A. He looked at some combination, depending on the county.  

For Maricopa County, he included more observations than were on 

the voter rolls. 

Q. Do you recall the sort of total number of observations for 

that statistical significance analysis? 

A. I have that in my report.  In total, across the counties, 

it's about 3.5 million observations. 

Q. And do you recall about how many people voted in the 2016 

election in Arizona? 

A. I believe it was about 2 million, maybe 1.6 million. 

Q. If I said -- 

A. 2 million. 

Q. -- 2.6 million, would that -- 

A. 2.6 million.  It was, I believe, 1.6 million in 

Maricopa County. 

Q. So we're talking about an analysis that looked at almost 

900,000 additional individuals who didn't vote? 

A. Yes. 

Q. And why is it important to consider the number of 

observations when assessing the relevance of a statistical 

significance analysis? 
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A. Well, for any estimated difference, as you increase the 

number of observations, you're more likely to have a 

statistically significant difference. 

Q. Is there another concept in the world of social science 

that's different from statistical significance called 

substantive or practical significance? 

A. Yes. 

Q. Can you describe what that is? 

A. Well, practical or -- I believe Dr. Rodden used 

"substantive significance."  If you don't mind, I use 

"practical significance" as one I'm more familiar with -- is 

not a statistical concept.  The concept is whether or not a 

difference is, for all practical purposes, substantial enough 

to warrant a concern.  

Q. And so how does that differ from statistical significance? 

A. Statistical significance is that you do a statistical test 

and determine whether or not, statistically speaking, a 

difference is significant.  So whether or not -- courts usually 

use the -- outcomes that are over two standard deviations or 

have a probability of occurring by chance of 5 percent or less 

are statistically significant.  So you could have an outcome 

that where the difference is quite small and it could be 

statistically significant.  And that's where practical 

significance comes into play. 

Q. Are you able to opine about the practical significance of 
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the differences that Dr. Rodden has shown in out-of-precinct 

voting? 

A. I measure the difference.  I do not opine as to whether a 

difference is practically significant.  I can state that a 

difference is nearing or close to zero, but it's, in my 

opinion, for the Court to determine whether or not a difference 

is practically significant. 

Q. And did you -- in this case, in looking at the analyses of 

out-of-precinct voting by race, did you see a difference that 

was close to zero?  

A. Yes.  

And it may be helpful to step back.  What Dr. Rodden 

did was he calculated -- and I described this in my report.  He 

prepared a probit model county by county where he included 

three factors:  the probability of being Hispanic, the 

probability of being Native American, and the probability of 

being African-American.  Those are the three variables he 

included in his probit model. 

And then he asked the question where you voted:  Did 

you vote out-of-precinct or not?  And then was estimating the 

effect of those three factors.  He estimated marginal effects, 

and I reported in my -- showed in my report what his estimated 

marginal effects were.  

Some of them, depending on the county and depending on 

the ethnic or racial group, are positive, meaning there's a 
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small, slight positive marginal effect of being in that 

particular group on voting out of precinct.  Some are negative, 

which would mean that being in that racial or ethnic group 

reduces the likelihood of voting out of precinct.  

So you'd see variation county by county, group by 

group, and -- but in each case, those marginal effects are 

quite small, like .0001.  Which would mean, you know, if the 

1 percent increase in the probability of it being a particular 

group, you'd have a .0001, for example, increase in the 

likelihood of voting out of precinct.  

And that's a lot of language, but that's what his 

modeling looked at. 

Q. Did you prepare your own individual-level analysis of the 

rates of out-of-precinct voting by race? 

A. Are you asking me if I did my own racial estimation?  

Q. Yes.  

A. No. 

Q. And why did you not do your own? 

A. I wasn't asked to do that. 

THE COURT:  Is this a good place for a break?  

MS. HARTMAN-TELLEZ:  Certainly, Your Honor. 

THE COURT:  Let's take 15 minutes.  Come back at 

quarter till. 

(Recess taken, 10:29 a.m. to 10:47 a.m.) 

THE COURT:  You may continue with your direct 
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examination.  

MS. HARTMAN-TELLEZ:  Thank you, Your Honor.  

Stacy, if you could pull up Exhibit 528, page 35.  And 

highlight Table 13.  

BY MS. HARTMAN-TELLEZ:

Q. Dr. Thornton, before the break, you were discussing the 

marginal effects.  So I just wanted to bring up Table 13 from 

your second report.  

Is this your calculation of the marginal effects of 

the analysis that Dr. Rodden did? 

A. This is running his program.  Again, this is what comes out 

in terms of what the marginal effects are.  Recalling that this 

includes some amalgamation of registered voters, not just 

in-person voters. 

Q. And not just people who voted.  

A. That's correct. 

Q. And so these -- the marginal effects that are listed in 

that center column, those are marginal effects that reflect 

what you were talking about when you were talking about things 

being close to zero? 

A. Yes. 

MS. HARTMAN-TELLEZ:  Put that down.  Thank you.  

BY MS. HARTMAN-TELLEZ:

Q. Did you also review Dr. Rodden's ecological inference 

analysis as part of your work in this case? 
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A. Yes.  

Q. Are you aware that Dr. Rodden opined that his ecological 

inference analysis was less accurate than his individual-level 

analysis? 

A. Yes.  I believe he testified as such. 

Q. When you looked at the ecological inference analysis, did 

you find problems with it? 

A. Yes, I did. 

Q. Can you describe what those were? 

A. Okay.  Yes.  First, when I attempted to run his program, it 

wouldn't run for Maricopa County because it did not include -- 

the file he provided did not include a field that was necessary 

to estimate the effects. 

But in addition, every time you run the program, you 

would come up with different results.  And I don't know exactly 

why, but you'd come up with different results. 

Q. So based on your review of that ecological inference 

analysis, do you have an opinion about its accuracy? 

A. I don't know how accurate it is. 

THE COURT:  Different results, were these significant 

differences or -- 

THE WITNESS:  Well, it -- in terms of the estimates 

that he's calculating, yes.  You would come up with different 

percentages.  And, in addition, when he -- when -- if I 

calculated, for example, Maricopa County and looked at the 
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proportion that voted out of precinct based on the actual 

numbers and then looked at what this ecological inference 

program was estimating, it would overestimate out-of-precinct 

ballots as a percentage.  

So I don't -- and I describe that in my report.  I 

don't know how accurate it is. 

BY MS. HARTMAN-TELLEZ:

Q. Did you prepare your own ecological inference analysis in 

this case? 

A. No. 

Q. And why not? 

A. I wasn't asked to do so. 

Q. Do you recall that Dr. Rodden has asserted, based on 

reports from the Election Assistance Commission, that Arizona 

is a national leader in out-of-precinct voting? 

A. I believe I -- he has testified as such. 

Q. Did you review data from the EAC? 

A. Yes, I did. 

Q. And did you look at EAC data from 2012? 

A. Yes, I did. 

Q. And what about data from 2016? 

A. Well, when I prepared my report, it wasn't -- the 2016 data 

were not available.  But when Dr. Rodden prepared his second 

rebuttal report, he included the 2016 EAC data because between 

the time I submitted my report and the time he submitted his, 

Case 2:16-cv-01065-DLR   Document 400   Filed 10/18/17   Page 75 of 262  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2911 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JANET R. THORNTON - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

2028

it became available. 

So I did look at the information that he described in 

his report. 

Q. And did you testify about that at your deposition? 

A. I did. 

Q. Does the EAC report say anything about trying to make 

comparisons from state to state? 

A. It states that cross-state comparisons should be done 

carefully, because states utilize and report provisional 

information ballots differently. 

Q. And perhaps I should back up and provide a little 

background here. 

The EAC reports that we're talking about, they report 

by state the number of provisional ballots cast in a particular 

election? 

A. Yes.  The EAC collects a lot of information from the 

states.  And it's provided by state and jurisdiction.  And so 

with respect to provisional ballots, it provides the number of 

provisional ballots, the number counted, the number partially 

counted, and then it categorizes the rejection reasons.  

So, for example, out of jurisdiction, out of precinct.  

There's a number that are listed, and I describe them from what 

the state provided in 2016 as well as more details for the 

earlier years from EAC in my earlier report. 

Q. So is not registered one of the other reasons why 
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provisional ballots aren't counted? 

A. Yes. 

Q. Do all states categorize all of the provisional ballots for 

those EAC reports? 

A. No. 

Q. Do you know approximately what the, sort of, national 

average is for uncategorized ballots? 

A. So for 2016, about 30, 36 percent were not categorized.  

Whereas in Florida -- pardon me, wrong state.  I live in 

Florida -- but in Arizona, based on the state data, it's 

4 percent are not specified.  So there's quite a difference. 

Q. So the large number of unspecified-reason ballots could 

affect an analysis of whether Arizona has more out-of-precinct 

ballots than another state? 

A. Certainly. 

Q. As part of your work in this case, did you assess factors 

that are correlated with a ballot being cast out of precinct 

other than race or ethnicity? 

A. Yes. 

Q. And what did you find? 

A. So I looked among the in-person ballots, so going back to 

Dr. Rodden's Table 1 where he had those percentages, and I 

looked at that population to determine whether or not there 

were other factors that I could measure from the data that may 

be related to out-of-precinct ballots.  
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And I found, for example, that those who were on the 

PEVL, that they were more likely to vote out of precinct among 

those who voted at a precinct relative to those who did not 

vote out of precinct.  

Q. Were there other factors that you analyzed? 

A. Yes.  I also determined that the out-of-precinct ballots 

among in-person ballots were more likely to be among those who 

were under the age of 30.  Also, that they were more likely to 

have not voted previously, so that they were perhaps, based on 

age and not having voted before, maybe they were more 

inexperienced voters.  

And then finally, that they were more likely to have 

moved. 

Q. I just want to wrap things up here on out-of-precinct 

votes.  

MS. HARTMAN-TELLEZ:  Stacy, if you could bring up 

Exhibit 528, page 28, Table 9.  

BY MS. HARTMAN-TELLEZ:

Q. Dr. Thornton, can you describe what this table is? 

A. Yes.  This table looks at the 2016 general election, and it 

looks at the distribution of the out-of-precinct ballots by 

county as well as the total votes counted and the polling votes 

counted -- polling -- pardon me -- polling place votes, and 

calculates the number of out-of-precinct ballots as a 

percentage of total votes as well as a percentage of polling 
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place votes. 

Q. So just a couple things I want to touch on here.  

I notice that you have listed in the second column 

there, Dr. Rodden's count of out-of-precinct ballots, and there 

are a couple of asterisks next to the total.  

Can you explain why there's a note there about that 

number? 

A. Sure.  Across the information that Dr. Rodden prepared or 

provided the basis of his analyses, he counts 3,928 

out-of-precinct ballots.  If I go to the hard copy documents 

provided by each county, I count 3,970. 

Q. And the Table 1 from Dr. Rodden's report that we were 

looking at earlier that broke down the out-of-precinct ballots 

by race, those percentages listed in that table were 

out-of-precinct votes as a percentage of polling place votes.  

Is that right? 

A. Yes. 

Q. Okay.  And so the column on the far right reflects that for 

each county, just not broken down by race? 

A. That would have been that population from his Table 1. 

Q. Okay.  So the column in the center, Out-of-Precinct Votes 

As a Percentage of Ballots Counted, those are calculations you 

made? 

A. Yes. 

Q. Okay.  And that's based on sort of all of the ballots cast 
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comparing the out-of-precinct ballots to all ballots cast in 

that collection? 

A. Yes.  Based on the canvass. 

Q. And just looking at the total there at the bottom of that 

center column, what did you conclude about how many or what the 

percentage was of out-of-precinct ballots? 

A. So overall, among the votes cast, out-of-precinct ballots 

comprised 0.2 percent. 

Q. So does that mean that 99.8 percent of ballots were not out 

of precinct? 

A. That's correct. 

Q. I'd like to turn now to another part of Dr. Rodden's 

analysis, his analysis of the ability of registered voters to 

receive home mail delivery, which I will call Dr. Rodden's 

mailability analysis. 

Have you reviewed that analysis? 

A. Yes. 

Q. In your view, is access to home mail service an effective 

way to assess the impact of the ballot collection law at issue 

here, which I will call HB 2023? 

A. Well, I don't believe -- do not believe that it addresses 

the actual provisions of the law in terms of measuring the 

impact of the law. 

Q. What type of data do you believe would be needed to assess 

the impact of 2023 on different race or ethnic groups? 
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A. Well, as I understand it, first, you would need to be part 

of PEVL, so it's an early ballot.  And then one would need to 

determine who wanted to vote early through a mail-in ballot and 

did not have access by a relative or family member or caregiver 

or any of the other individuals -- or an election official, any 

of the others individuals who could have -- by the HB 2023 

could have accepted the ballot. 

Q. Did you see that type of data presented in this case? 

A. No. 

Q. Did you look at the likelihood of Native American voters 

being on the Permanent Early Voter List? 

A. I did for three of the counties that have as a percentage 

of those county populations the higher percentage Native 

American. 

MS. HARTMAN-TELLEZ:  Stacy, can you pull up 528 at 18, 

Figure 2.  

BY MS. HARTMAN-TELLEZ:

Q. Dr. Thornton, can you describe what this figure shows? 

A. Yes.  This chart shows in 10-percentage-point increments 

the probability of being Native American as measured by 

Dr. Rodden.  As -- and looks within each of those, the percent 

that were part of PEVL.  

And so what you can see is, as the 10-percentage-point 

increment increases -- so therefore, the likelihood of being 

Native American increases -- the percentage who are part of 
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PEVL declines. 

Q. When you reviewed the results of Dr. Rodden's mailability 

analysis, do you recall how many voters he said lacked home 

mail service? 

A. Yes.  So he included -- he looked at counties other than 

Pima and Maricopa, and he included over about 900,000, 902,000 

observations across those counties.  And he determined using 

the broadest measure of having mail service that 194,000, or 

22 percent, did not have mail service. 

Q. In looking at the results of Dr. Rodden's mailability 

analysis, did you find any instances where his data produced 

incorrect results? 

A. Yes. 

Q. You identified in your report, which is on pages 10 and 11, 

paragraph 22, an issue regarding addresses on a street called 

Miami Gardens in Globe, Arizona? 

A. Yes. 

Q. What did you discover with respect to those addresses? 

A. Okay.  What I determined there was that there was a 

directional issue with respect to the information.  So there 

were a couple of things.  

In the data -- and I actually pulled the 194,000 that 

he indicated did not have, using the broader narrow version, 

having mail service -- I looked at them.  And there is a 

residential address and there is a mailing address.  And in the 
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data, there's a directional field like North, South, East, 

West.  

And what I determined by going to the U.S. Postal 

Service website and entering the numbers is that it appears as 

though perhaps the group that did this mailability measurement 

for Dr. Rodden did not always include the direction of North, 

South, East, West.  And then it flags as not being a match. 

Q. And did you identify an issue with respect to zip codes for 

certain addresses? 

A. Yes.  Also, again, there's the mailing address and the 

residential address, and there's a zip code.  And when you look 

at those, if you -- the residential and the mailing street 

address may be the same, but the zip code's different.  And if 

you enter the mailing zip code that is also at the same street 

and you enter that into the U.S. Postal website, you get a 

match of having mail service. 

THE COURT:  Let me just see if I -- you're saying if 

they gave an address and it said 510 4th Street, that would 

throw it off if they didn't put the South or the North?  

THE WITNESS:  Yes.  Yes. 

THE COURT:  Okay.  So even though they may have mail 

service, the fact that they didn't put in the North or South 

within the address was enough to trigger a finding of no mail 

service?  

THE WITNESS:  Yes.  
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Now, I must be clear.  I don't know what their 

algorithm does.  I haven't reviewed it.  All I could do is look 

at the data and see, well, are there directional -- is there 

directions?  And to identify the issue, I found streets where, 

okay, some of these individuals were identified as having mail 

service and other individuals were not identified as having 

mail service.  

So in looking at the data, depending on the placement 

of where that North, South, East, West is, I found -- and went 

to the Postal Service website, I could see, well, yes, they do 

have a match.  They're in there.  But depending on how it was 

entered for some versus the other, some had a match and some 

didn't.  

BY MS. HARTMAN-TELLEZ:

Q. So Dr. Rodden testified that there were just a handful of 

problems like the ones you've just described.  Would you -- do 

you believe, based on your review of his analysis, that those 

errors were just a handful? 

A. I don't believe there are.  As I testified, I've looked at 

the 194,000, and there are numerous directional North, South, 

East, West in the mailing address or in the residential -- in 

one but not the other.  So I don't believe that it's just a 

handful.  

Now, I must be clear, though.  I don't know exactly 

what Infogroup did.  I don't think anyone knows exactly what 
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their algorithm is.  All I can do is look at the data and see 

that there are these issues that perhaps may have driven their 

finding. 

Q. And in looking at the -- of those 194,000, the ones that 

lacked that directional prefix, do you know approximately what 

percentage of those lacked a directional prefix? 

A. I believe that 40 percent, just filtering on the data, did 

not have a directional, which would mean 60 percent did. 

Q. And Dr. Rodden took this mailability analysis and applied 

the race estimates that he had determined based on the Imai and 

Khanna algorithm we spoke about before to break down the 

ability -- or the ability to receive residential mail service 

by race.  So do you think that that analysis suffers from the 

same problems of the sort of lack of error rate that we 

discussed earlier? 

A. Well, he's applying the same methodology.  It's the same 

data, so the same data for the mailability in terms of the 

observations from 2016 from the metro and nonmetro counties, 

it's the same information, and they use the same algorithm.  So 

it would have the same, perhaps, issues that I testified 

earlier today. 

Q. So I think you've identified that there is some rate of 

error just in the mailability analysis.  Do you know what that 

rate is? 

A. No. 

Case 2:16-cv-01065-DLR   Document 400   Filed 10/18/17   Page 85 of 262  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2921 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JANET R. THORNTON - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

2038

Q. So you have an unknown error rate added to a second unknown 

error rate? 

A. Yes. 

Q. Does that cause you to draw any conclusions about the 

accuracy of the mailability analysis?  

A. Based on the information, I believe that it has numerous 

errors.  What the ultimate difference is, I don't know. 

Q. Did you look to see whether the individuals that Dr. Rodden 

classified as not having access to residential mail service had 

PO boxes? 

A. Yes. 

Q. And what did you find when you looked at that? 

A. I found that 97 percent of those using his broad definition 

had a PO box. 

Q. And did Dr. Rodden limit his analysis of mailability to 

people who are on the Permanent Early Voting List? 

A. No, he did not. 

Q. Do you think it's important to consider the numbers with 

PO boxes included? 

A. Well, I think it's important information because those are 

individuals who are making the decision to receive mail from 

perhaps a PO box. 

Q. Did you look at the turnout data from 2016 -- from the 2016 

general election to attempt to assess the impact of HB 2023? 

A. I looked at the turnout rate county by county. 
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MS. HARTMAN-TELLEZ:  Stacy, can you pull up 

Exhibit 528, page 13.  And highlight Table 3.  

BY MS. HARTMAN-TELLEZ:

Q. This table from your report -- your second report shows the 

turnout in 2008, 2012, and 2016; is that correct?  

A. Yes. 

Q. Between 2012 and 2016, there were only two counties with a 

decline in turnout.  Is that right? 

A. Yes. 

Q. And which counties were those? 

A. Coconino and Pinal. 

Q. And did you draw any conclusions about the increase of 

turnout in 2016 in what Dr. Rodden calls the nonmetro counties? 

A. I determined that it increased by 3.5 percent. 

Q. And this -- so this chart doesn't list Maricopa and Pima 

Counties; is that right? 

A. That's correct. 

Q. And why did you only look at those 13 counties? 

A. Because Dr. Rodden looked at the 13. 

Q. And you also looked at the minority population in these 

counties; is that right? 

A. That's correct. 

MS. HARTMAN-TELLEZ:  Stacy, can you pull up page 14.  

And if you'd -- if you could also pull up the table from 

page 13 previously, side by side.  I'm sorry.  
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BY MS. HARTMAN-TELLEZ:

Q. So the table on the right, Table 4, is this derived from 

data from the Census Bureau regarding citizen voting age 

population? 

A. Yes. 

Q. And it lists the minority population of each Arizona 

county? 

A. Yes. 

Q. Okay.  Let's look just at Apache County.  That county has a 

78.2 percent minority population? 

A. Yes. 

Q. And did you see an increase in turnout in Apache County? 

A. Yes.  It increased by 1.9 percentage points. 

Q. Okay.  And then going down to the bottom, Yuma County, that 

has a 54.2 percent minority population? 

A. Yes. 

Q. And did turnout increase in 2016 in that county? 

A. Yes, by 7.7 percentage points. 

Q. Thank you.  

In assessing mail service to individual addresses, 

Dr. Rodden only looked at what he called the nonmetropolitan 

counties and left out Maricopa and Pima Counties.  Do you agree 

with that decision? 

A. Well, those counties, I believe, have rural and minority 

populations as well, so I think it would have been more 
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appropriate to include them to address the question. 

Q. And so the question being the availability of mail service 

in rural areas? 

A. Yes. 

Q. Do you think there was a way to do that using census data 

to assess all the rural communities in Arizona, not just those 

in the 13 counties that Dr. Rodden looked at? 

A. Sure.  One could have looked at, perhaps, population 

density and -- in terms of population density relative to land 

mass. 

Q. And the Census Bureau provides information on population 

density by census block or tract? 

A. There's information one can gather. 

Q. Dr. Rodden testified that he would not expect to find any 

racial disparities in having mail service in Maricopa or Pima 

Counties and that virtually everyone in those counties had 

residential mail service.  But he went on to say that including 

those counties in his mailability analysis would not eliminate 

the disparities he identified.

Do you agree with that? 

A. I disagree with it. 

Q. And why is that? 

A. Well, Maricopa and Pima County are the two largest counties 

in Arizona -- 

MR. KAUL:  Your Honor, I'm going to object to this.  I 
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don't think this was disclosed either. 

THE COURT:  You're citing to her his trial testimony.  

Has this been disclosed, her opinions regarding what he 

testified to at trial?  

MS. HARTMAN-TELLEZ:  No.  We're rebutting Dr. Rodden's 

trial testimony. 

THE COURT:  That doesn't answer my question.  Has this 

been disclosed?  

MS. HARTMAN-TELLEZ:  No, Your Honor.  

THE COURT:  Okay.  Sustained.  

BY MS. HARTMAN-TELLEZ:

Q. Dr. Rodden -- I'm sorry, did Dr. Rodden prepare an analysis 

that determined if there's a racial or ethnic disparity among 

those who did not return an absentee ballot during the 2016 

election as a result of HB 2023? 

A. Sorry.  I couldn't follow. 

Q. I can ask the question again.  

A. Thank you. 

Q. Did Dr. Rodden prepare an analysis that determined whether 

there was a racial or ethnic disparity among those who did not 

return an absentee ballot during the 2016 election as a result 

of HB 2023? 

A. He did not prepare an analysis that addressed the question 

of HB 2023 in terms of the inability of individuals who were 

part of PEVL who did not vote because of mailability. 
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Q. We've discussed Dr. Rodden's mailability analysis at some 

length.  Did he do any other analyses that could help determine 

the effect of HB 2023? 

A. I don't believe so.  He did analyses that looked at 

percentages of people who were part of PEVL who voted, but none 

of those analyses address whether or not they had mailability.  

They weren't isolated to the group of individuals who he 

identified did not have mail service.  They were only looking 

at PEVL but not the question of whether or not they had access. 

Q. Did any of those analyses include Maricopa and 

Pima Counties? 

A. No. 

MS. HARTMAN-TELLEZ:  I have no further questions.  

THE COURT:  Okay.  Cross-examination. 

CROSS-EXAMINATION 

BY MR. KAUL:

Q. Good morning, Dr. Thornton.  Good to see you again.  

A. Hello. 

Q. You testified on direct, I think twice, that Dr. Rodden's 

testimony was that he couldn't match about 10 percent of the 

surnames in the voter file to the census data.  Is that right? 

A. I believe I read that, yes. 

MR. KAUL:  Can we pull up Exhibit 96, pages 18 and 19.  

BY MR. KAUL:

Q. This is Dr. Rodden's first rebuttal report.  And I'm going 
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to focus your attention on the first full paragraph on page 18.  

And here, he points out that it was actually you who said that 

a review of the surname file shows that he would have been 

unable to match 11 percent of out-of-precinct voters.  Is that 

right? 

A. Yes.  But subsequently, my -- I've read where he said 

10 percent. 

Q. She then says that -- or he then says that you did not 

explain in your report what type of analysis you conducted or 

how you reached this conclusion.  Correct? 

A. That's what he wrote. 

Q. And then he continues to say -- explain how he cleaned the 

data.  Right? 

A. Yes. 

Q. And just going on to the next page.  

So -- and you haven't -- you don't know whether you 

tried to clean the data the same way he did; right? 

A. I did some cleaning, but my testimony was what he said was 

about the 10 percent. 

Q. Where did he say that? 

A. I read that in testimony. 

Q. Okay.  Here, he's suggesting that your 11 percent figure is 

incorrect because you didn't clean the data.  Right? 

A. That's what he wrote. 

Q. And do you know where this testimony of his is where he 
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says 10 percent?  

A. I recall reading it. 

Q. Did you cite that in your reports? 

A. No.  It was after.  It may have been in his deposition. 

Q. But you can't point to anything right now? 

A. No.  I've read it, though. 

Q. You also talked about Dr. Rodden's use of voting age 

population versus citizen voting age population. 

MR. KAUL:  We can take that down.

BY MR. KAUL:

Q. Do you remember that? 

A. Yes.

Q. Now, first of all, there are good reasons to use voting age 

population rather than citizen voting age population; right? 

A. If one wants to use the 2010 census, yes. 

Q. Because otherwise, you can't get data at the census block 

level from a decennial census; right? 

A. You cannot get census block level, but you can get census 

block group data. 

Q. Right.  And that's much less specific; right?  

A. It's less specific. 

Q. And Dr. Rodden found that the voting age population and 

citizen voting age population were correlated at a rate of 

99 percent; correct? 

A. I would expect them to correlated. 

Case 2:16-cv-01065-DLR   Document 400   Filed 10/18/17   Page 93 of 262  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2929 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JANET R. THORNTON - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

2046

Q. At 99 percent; correct? 

A. At some percentage. 

Q. You have personally worked as an expert on hundreds of 

cases; correct? 

A. I don't know how many cases I've been an expert on. 

Q. Do you dispute that it's hundreds? 

A. I have no idea. 

Q. You've been on so many, you have no idea how many; right? 

A. Well, I've been working for over 30 years. 

Q. And you don't have any idea how many times you've 

testified; right? 

A. No. 

Q. You're not actually sure which cases you've even testified 

on in the last four years; right? 

A. I think that mischaracterizes my testimony.  I indicated in 

deposition that I changed firms.  And when I changed firms, I 

couldn't take my prior case work with me.  And as a 

consequence, it is difficult for me to figure out all of my 

cases I've worked on historically. 

Q. And at deposition, the best we were able to do was to 

narrow it down to your having testified in the last four years 

somewhere between 10 and 26 times; right? 

A. Yes.  And I believe I testified that -- and I believe that 

the lower number was probably far more accurate. 

Q. But it was somewhere between those two? 
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A. Yes.  And I testified that the lower number was most likely 

the accurate number. 

Q. And that doesn't count the number of times in which you've 

been an expert and prepared a report but didn't file an 

affidavit or declaration; right? 

A. Yes. 

Q. And if you count those, you don't know whether you've been 

engaged as an expert more than, say, 40 times over the last 

four years; is that right? 

A. That's correct. 

Q. You have no estimate as to how many hours you spend a year 

doing expert work; correct? 

A. Yes.  I do a lot of work that's not expert work in terms of 

testimony or report writing. 

Q. You don't know whether serving as an expert takes up more 

than half of your time; right? 

A. No.  It's not something I calculate. 

Q. You make $550 an hour for your work as an expert; correct? 

A. I do not earn that.  That is what I'm billed. 

Q. That's your rate; correct? 

A. That is my rate.  That's not what I earn. 

Q. Because the money goes to your firm? 

A. That's correct. 

Q. Most of your expert work has been in the labor and 

employment and credit and lending contexts; right? 
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A. A good portion of it, yes. 

Q. Most of it? 

A. It's a good portion of it, yes. 

Q. And you just started working on voting rights cases in the 

last few years; correct? 

A. Probably three or four years in terms of testimony, but 

I've looked at other questions in terms of voting and 

redistricting that I testified about years ago when I worked 

for my mentor at the time. 

Q. And that was in the 1980s? 

A. Probably '80s or '90s. 

Q. So aside from what you did in the '80s or '90s, you just 

started in the last few years, right, on voting rights cases? 

A. In terms of applying my statistical tools, yes. 

Q. You're not a political scientist; right? 

A. That's correct. 

Q. You've never published any political science papers? 

A. That's correct. 

Q. You don't have any view as to who the leading political 

scientists are; right? 

A. No.  Just as I would have questions regarding the leading 

economists, because there are differences of opinions. 

Q. You've never published anything on election law; right? 

A. That's correct. 

Q. And in each of the voting rights cases in which you've been 

Case 2:16-cv-01065-DLR   Document 400   Filed 10/18/17   Page 96 of 262  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2932 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JANET R. THORNTON - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

2049

involved, you've worked for a state defending against Voting 

Rights Act and constitutional challenges; right? 

A. That's who contacted me, yes. 

Q. And you mentioned before, you had worked on some cases in 

North Carolina? 

A. Yes. 

Q. One of those was a federal court trial; right? 

A. Yes. 

Q. And in that case, you critiqued an analysis performed by 

Dr. Charles Stewart; right? 

A. Yes. 

Q. And Dr. Stewart is a political scientist at MIT? 

A. He's either at MIT or Harvard.  I cannot remember at this 

time. 

Q. You found that his analysis had some specific errors in it; 

right? 

A. Yes. 

Q. And so you said that his analysis was unreliable.  Right? 

A. I quantified them, yes. 

Q. And you didn't conduct your own affirmative analysis in 

that case, did you? 

A. Well, there were a number of analyses that I prepared that 

were affirmative.  I was looking at turnout rates and prepared 

statistical analyses. 

Q. And what he was doing was matching the voter file against a 
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DMV file to assess whether voters had IDs.  Correct? 

A. That was one analysis.  But there were many other issues in 

North Carolina. 

Q. You didn't conduct your own matching analysis to supplant 

or to -- in place of his; right? 

A. My recollection is that I critiqued his work, but in 

addition, there were mailings, and I looked at that information 

as well.  

I apologize, but it's been too long. 

Q. It's okay.  

You mentioned a Virginia case before in which you 

critiqued Dr. Rodden's work? 

A. Yes. 

Q. He's a political scientist at Stanford; right? 

A. Yes. 

Q. And in that case, your opinion once again was that the 

Court should not rely on Dr. Rodden's work; right? 

A. I think that I wrote more than -- it was describing the 

errors or potential for errors in his calculations, as I 

recall, because the -- it involved the voter ID.  And he did 

not include a number of the acceptable measure -- acceptable 

forms of a valid ID in Virginia.  

So I was critiquing him and attempting to quantify 

which direction those errors would go. 

Q. But part of your conclusion in that case was that the Court 
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should not rely on his analysis; right? 

A. Given that the thing -- the items that -- the forms of ID 

that he had not included were more likely -- as I'm recalling, 

would have been for minorities, that, yes, it was potentially 

unreliable. 

Q. Okay.  And you did not conduct your own affirmative 

analysis in that case as to whether minority voters were more 

likely than white voters to lack ID; correct? 

A. That's correct.  I wasn't asked to. 

Q. And now, I think you testified to this before, but in this 

case, you didn't conduct your own affirmative analysis as to 

whether minority voters are more likely than white voters to 

vote out of precinct; correct? 

A. Well, I believe I have shown that the impact of factors 

that are missing from Dr. Rodden's model influences outcomes.  

I don't know if you would call that affirmative or not. 

Q. You didn't -- you haven't submitted any analysis that 

you're hoping the Court will rely on to determine whether 

there's a disparity -- to assess whether there's a disparity in 

out-of-precinct voting by race, have you? 

A. Well, I think that I'm showing in my report that when you 

include some additional factors, those marginal effects are 

reduced.  Some are no longer -- some were not statistically 

significant to begin with.  Some now change signs from positive 

to negative, and some now are still positive but are not 
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statistically significant.  So I don't know how to answer your 

question. 

Q. Let me ask a specific question.  

Are you offering any analysis to the Court so the 

Court can look at and assess whether there are disparities by 

race in out-of-precinct voting, your own analysis? 

A. Well, I have prepared marginal effects analyses that take 

Dr. Rodden's model and add additional factors. 

Q. So you're taking Dr. Rodden's model and changing the 

specifications.  Right? 

A. Yes. 

Q. You haven't performed your own model? 

A. Well, I don't know how you would -- Dr. Rodden didn't 

prepare that model, so I don't know how you can call that 

Dr. Rodden's model.  

Q. I think you testified you didn't do your own estimate of 

race at the individual level; right? 

A. That's correct. 

Q. And you didn't do an ecological inference analysis; right? 

A. That's correct. 

Q. In fact, you've never done your own individual-level 

analysis of race or ethnicity in the voting context; right? 

A. Well, in North Carolina, we have race.  And there, I did 

prepare numerous analyses.  So I -- and that would have been on 

an individual basis, so I guess I'm not quite sure of what 
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you're asking me. 

Q. Yes, and North Carolina is a state that keeps race data on 

registered voters; right? 

A. Yes.

Q. So there's no need to estimate voters' race in that case 

correct? 

A. Yes.  And you were asking me about an individualized 

analysis.  And so, therefore, I wasn't -- I didn't know what 

you were referring to.  But that would have been 

individualized. 

Q. My question is, did you ever do your own estimate of race 

or ethnicity at the individual level in a voting case? 

A. Not in a voting case. 

Q. You have used surname analysis, though; right? 

A. I've used surname analyses.  I've used census analyses. 

Q. You've also never done an ecological inference analysis in 

the voting context; correct? 

A. Actually, as you just raised that, I think I probably have, 

and it just now -- it just occurred to me.  And that is in 

North Carolina, I looked at measurements of census -- the 

percent African-American, I believe, in different census areas 

and looked at characteristics within those census areas. 

Q. Do you remember testifying at your deposition that you had 

not done an ecological inference analysis in the voting 

context? 
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A. I do recall.  And as I just said, it just occurred to me as 

you asked the question that in North Carolina I did prepare 

some analyses using census data.

Q. And you talked before about an issue that you saw with 

Maricopa County in Dr. Rodden's ecological inference analysis.

Do you recall that? 

A. Yes. 

Q. And are you aware that he testified in his deposition that 

he did not find an error when he ran the numbers? 

A. He said that he -- he said he did not.  But I don't know if 

he knows which file was provided to me. 

Q. And you also said that he, in his probit model, found more 

observations than there were actual votes.  Do you recall that? 

A. Yes. 

Q. And are you aware that in his second rebuttal report, he 

addresses that point? 

A. He wrote about it.  I disagree with what he wrote. 

Q. You're aware that he said that you looked at the raw output 

of the ecological inference results, not the percentages for 

each group, and found that the overall numbers were different 

from the numbers provided by the State, but that this is 

because as part of the process, it's necessary to transform the 

precinct-level data so that all rows and columns add up to the 

same value? 

A. I read that.  But the percentages are different from the 
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actual, so I would disagree with what he wrote. 

Q. But the point you made in your direct testimony was that 

the number of observations was higher than the number of votes.  

Right? 

A. I said that, and as a -- and I also believe I testified 

that if you calculate the percentages, the percentage of out of 

precinct is different. 

Q. Now, Dr. Rodden conducted race estimates at an individual 

level, you testified about before.  And he found statistically 

significant differences by race in out-of-precinct voting; 

correct?  I'm just asking about what he found, not for your 

take on it.  

A. He did when he combined individuals on the -- that he 

included who are registered voters. 

Q. And he found statistically significant differences by race 

in out-of-precinct voting using his ecological inference model; 

correct? 

A. No, he did not prepare a statistical significance -- he did 

not prepare a -- he did not prepare a statistical significance 

test.  He calculated percentages. 

Q. The ecological inference has a confidence interval; 

correct? 

A. Yes.  But that's not a statistical test. 

Q. But he found differences outside the confidence interval; 

correct? 
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A. Yes, but that's not a statistical test. 

Q. And you're aware that he also did a direct comparison of 

census blocks with large minority populations and census blocks 

with small minority populations; correct? 

A. He did that in his first rebuttal report. 

Q. Okay.  And he found that the out-of-precinct voting rate 

was over twice as high in blocks with a high concentration of 

Hispanic voters than in blocks with low concentrations of 

Hispanic voters; correct? 

A. That's what he wrote, but one needs to go into the 

underlying data.  And granted, it's been over a year since I 

looked at those calculations, but my recollection is they're 

very small percentages.  So it's just like saying perhaps, as 

an example, .5 versus 1 percent, it's twice as big.  

Q. At the time of your deposition, you didn't recall what you 

found when you reviewed his analysis; correct? 

A. That's correct.  And that's why I went back and looked at 

some of that information. 

Q. All right.  And Dr. Rodden did the same thing with census 

blocks with large African-American populations and small 

African-American populations; right? 

A. Yes. 

Q. And he found that the out-of-precinct voting rate was twice 

as high in blocks with a high concentration of 

African-Americans, right, than in those with low 
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concentrations? 

A. And for the very same reason before.  The percentages are 

still very, very small. 

Q. But that's a "yes"; right? 

A. Well, that's what his -- he wrote, yes. 

Q. And he also did the same thing with Native Americans and 

found an 80 percent increase in out-of-precinct voting in 

blocks with large concentrations of Native Americans as 

compared to blocks with low concentrations of Native Americans.  

Right? 

A. Yes.  And as I testified, it's saying something that's 

bigger, but what are those underlying percentages, and they're 

very small. 

Q. Now, for 2016, you modified Dr. Rodden's individual-level 

approach and prepared what you called your enhanced model.  

Right? 

A. Yes.

Q. And even when your enhanced model is applied statewide to 

Arizona, it shows that African-Americans were more likely than 

whites to cast out-of-precinct ballots in 2016; right? 

A. Well, Dr. Rodden took a modified version of my model, and 

he combined all of the counties together without a control for 

county. 

Q. So my question is, when you apply your enhanced model 

statewide to Arizona, it shows that African-Americans were more 
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likely than whites to cast an out-of-precinct ballot in 2016; 

right? 

A. He obtained a statistically significant outcome that was 

associated with the marginal effects of, I believe, about 

.0002. 

Q. And you checked those calculations and they were correct; 

right? 

A. Well, he ran the model on registered voters, 3.5 million 

observations, and he came up with .0002 as the marginal effect, 

as I recall. 

Q. And your enhanced model applied statewide to Arizona in 

2016 also found that Hispanic voters were more likely than 

white voters to cast an out-of-precinct ballot; right? 

A. Again, combining 3.5 million observations, no control for 

county, explaining very little of the variation in 

out-of-precinct ballots, it had a marginal effect.  Again, each 

of them were either .002 or .003.  Very small. 

Q. But, yes, there was a statistically significant -- 

A. Based on that model. 

Q. Yes? 

A. That's what he concluded.  But, again -- 

Q. And you found the same thing; right? 

A. Well, I did not run a statewide model. 

Q. I'm asking you yes-or-no questions.  

You checked his numbers and found the same result; 
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correct? 

A. That's what his model showed. 

Q. And you confirmed the numbers; correct? 

A. Well, I ran his -- I ran his analysis on his data set. 

Q. And the numbers were confirmed; correct? 

A. Yes.  Marginal effects of .0002 and .0003 -- 

Q. And -- 

A. -- on 3.6 million observations -- 3.5 million observations. 

Q. Applying your enhanced model statewide to Arizona also 

showed that in 2016, Native American voters were statistically 

significantly more likely than white voters in Arizona to cast 

an out-of-precinct ballot; correct? 

A. Yes, again, if you combine 3.5 million observations, no 

control for county, and a marginal effect of .0002 or 3. 

Q. All right.  In analyzing ballot collection, you critiqued 

some of Dr. Rodden's work, I think, on direct; right? 

A. Yes. 

Q. You did not do your own affirmative analysis about the 

disparate impacts of ballot collection? 

A. That's correct. 

Q. And you talked about certain errors that you found in the 

mailability analysis; is that right? 

A. Yes. 

Q. In your report, you include something like three or four 

examples.  Right? 
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A. Yes.  Illustrations, yes. 

Q. You said you don't believe that it's just a handful? 

A. Yes. 

Q. But you haven't attempted to quantify how many errors you 

think are present, have you? 

A. I think there are numerous errors. 

Q. But you haven't reported that anywhere in writing or -- 

A. I provided illustrations and I've looked at the 194,000. 

Q. And you understand that what he did was he compared the 

voter file data to the Postal Service data he got; right? 

A. From Infogroup, yes. 

Q. And occasionally, even though addresses appear not to match 

up, with further research, they might match up is what you 

found essentially; right? 

A. I took examples that clearly look like there were potential 

issues.  And then I looked at the data. 

Q. And are you aware that one of the central findings of his 

report is that Native Americans are far less likely than other 

voters to receive home mail delivery? 

A. That's what he concludes. 

Q. Have you reviewed any of the trial testimony in this case 

about home mail delivery on Native American reservations? 

A. No. 

Q. So you don't know whether it's consistent with his 

bottom-line findings? 
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A. No. 

Q. And you would agree that every large data set contains some 

measurement error; right? 

A. There will be some measurement error. 

Q. Census data contains measurement error; right? 

A. Yes.

Q. And you rely on census data regularly; right? 

A. Yes. 

Q. You were asked about the Imai and Khanna piece and the 

error rate before.  Do you recall that? 

A. Yes. 

Q. You understand that that article has two parts to it; 

right? 

A. It has several parts to it, yes. 

Q. And one of the parts takes the estimations by people -- by 

race for people and treats them all as though -- it assigns 

them to the category that they're most likely to fall into; 

right? 

A. Yes. 

Q. So if you're identified as .6 percent -- or .6 Caucasian, 

it would treat you as though you were Caucasian; right? 

A. Yes. 

Q. And the 15 percent error rate is based on doing that 

throughout the study.  Right? 

A. I believe so. 

Case 2:16-cv-01065-DLR   Document 400   Filed 10/18/17   Page 109 of 262  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2945 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JANET R. THORNTON - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

2062

Q. But the other method described in it, which is more 

fine-grained and was what Dr. Rodden did here, relies just on 

the percentages; correct? 

A. Yes. 

Q. And that error rate was primarily due to misclassifications 

of African-Americans; correct? 

A. I would disagree with that. 

Q. Would you agree that Hispanics were far less likely than 

African-Americans to be misclassified in the Imai and Khanna 

analysis? 

A. I don't know how you want to define "far less."  My 

recollection is that with respect to false negatives, the 

Hispanics was -- measurement was -- error was 16 percent and 

African-Americans was 24 percent.  

So I don't know if you'd call that far less. 

Q. What about false positives? 

A. False positives, they were closer as I recall.  They were 

smaller. 

Q. And Hispanic surnames are -- part of the reason for that is 

Hispanic surnames are more distinctive than African-American 

versus white surnames; correct? 

A. In part.  

And I should add that on false negatives, the highest 

group was the "Other" category, it wasn't African-American, as 

well as Asian. 
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Q. And part of what causes that sort of analysis to be 

accurate or inaccurate is how -- is the extent to which there 

is residential segregation; right? 

A. Well, that may be in part.  There's a number of reasons for 

error. 

Q. So, for example, if you have a census block that's a 

hundred percent Native American, you know for sure that every 

voter in that census block, no matter what their name is, is 

Native American.  Right? 

A. You would think that would be the case. 

Q. Okay.  And do you know what the demographics are on Native 

American reservations in Arizona? 

A. I do not know. 

Q. You spoke before about attenuation bias.  Do you recall 

that? 

A. Yes. 

Q. Dr. Rodden has written a peer-reviewed article on 

attenuation bias; correct? 

A. I read it, yes. 

Q. And you have not written on attenuation bias; right? 

A. I wouldn't really have a reason to. 

Q. And the basic intuition behind that concept is if you have 

two groups of people and one group consists of all people who 

are 6 feet tall and the other group consists of people who are 

5 feet tall on average, if you can identify the people into the 
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groups correctly, you're going to keep that 1-foot difference 

on average between the groups; right? 

A. Well, that's not my understanding of attenuation bias and 

how it's used in analyses. 

Q. Let me go to the next step.  As you start misclassifying 

people and putting them in the wrong group, those numbers are 

actually going to become closer together.  Right? 

A. That's an illustration of combining two groups.  That's not 

an illustration of attenuation bias. 

Q. All right.  Dr. Rodden's article was published in the 

American Political Science Review; correct? 

A. I believe so. 

Q. And that's generally considered the leading political 

science journal; right? 

A. I don't know one way or another. 

Q. And he found disparities in out-of-precinct voting by race 

in multiple elections; right? 

A. I don't know what you're referring to. 

Q. Well, his first report considered elections from 2012 and 

2014; is that right? 

A. I believe -- I would need to have his report in front of 

me. 

Q. Okay.  Well, to the extent that that's correct, for error 

to be infesting this, that same error would have had to cause 

this false disparity in election after election; right? 
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A. Well, I think we need to step back.  What Dr. Rodden 

analyzed in his first report and how he, for example, estimated 

race and ethnicity is quite different from how he's estimating 

it in the second report as well as what he is analyzing. 

Q. That's your testimony, not his.  Right? 

A. Well, yes.  I've read his reports. 

Q. You agree that minorities in Arizona are more likely than 

whites to move; right? 

A. I think on average, perhaps, yes. 

Q. And you talked before about turnout a bit.  Do you recall 

that?  About turnout in 2016? 

A. Yes. 

Q. You agree that it's possible that ballot collection could 

have impacted the ability of rural and minority voters to cast 

their ballots, and yet turnout went up.  Right? 

A. It's possible. 

Q. And you agree that from the increase in turnout from 2012 

to 2016, we can't infer anything about what impact there was on 

the ability of people to vote from the elimination of ballot 

collection.  Right? 

A. I think it's an interesting data point. 

Q. But -- so can you answer my question?  Can we infer 

anything from that? 

A. What we can infer is that it increased.  The reason, I 

don't know. 
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Q. And you talked a bit about increases in turnout by county.  

Do you recall that? 

A. Yes. 

Q. And actually, the three counties that had the highest 

increase in turnout were counties that had larger-than-average 

white populations.  Right?  

I can pull up your deposition if that would refresh 

your recollection.  

A. It's a lower percent minority. 

Q. So you're agreeing with what I said? 

A. There is a higher percent Caucasian, relatively speaking. 

Q. And the increase in turnout in Arizona was greater among 

whites than among Hispanics in 2016; right? 

A. Pardon?  

Q. You know that the turnout increase in Arizona in 2016 was 

greater among whites than Hispanics; is that right? 

A. I don't believe I've looked at that. 

Q. Okay.  But you wouldn't draw any conclusions from that; 

right? 

A. I don't know one way or the other. 

MR. KAUL:  No further questions, Your Honor. 

THE COURT:  Okay.  Redirect? 

REDIRECT EXAMINATION 

BY MS. HARTMAN-TELLEZ:

Q. Dr. Thornton, Mr. Kaul asked you some questions about 
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attenuation bias.  Can you describe your understanding of that 

concept? 

A. Yes.  Attenuation bias has to do with a linear regression 

model where you -- it includes one variable.  So the notion is 

that if you have a linear regression equation with one 

variable, it's going -- the bias is going to lower the 

estimate.  

So, for example, if it's .5, the estimated effect 

could be .4.  I'm just using that as a hypothetical.  It has no 

relation to anything.  But if you have a regression equation 

with one variable, that it will attenuate downward. 

Q. Mr. Kaul also asked you about there being measurement error 

in the census data.  Do you recall that? 

A. Yes. 

Q. Does the census data report confidence intervals or error 

rates? 

A. Yes.  

And if I could just say one other thing about 

attenuation bias, just to be clear.  I apologize.  

So I said it's a regression equation, a linear 

regression equation with one variable.  Here, the models have 

more than one variable.  In addition, they're nonlinear.  

They're probit, or they've taken logs of variables.  When you 

have that, then the bias, positive or negative, is not known. 

MS. HARTMAN-TELLEZ:  Stacy, can you please pull up 
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Dr. Rodden's 2017 deposition, at page 21.  

MR. AHLER:  21?  

MS. HARTMAN-TELLEZ:  Page 21, lines 17 through 23.  

BY MS. HARTMAN-TELLEZ:

Q. I believe Mr. Kaul pointed you to Dr. Rodden's report 

regarding the surname file and the percentage who were -- of 

names that were not on the list, and you testified that you had 

reviewed his testimony. 

This excerpt from Dr. Rodden's deposition, is this 

what you were relying on?  

A. Yes. 

Q. Okay.  And in that, he says that the percentage of names of 

voters not on the list was in the 10 percent vicinity? 

A. Yes. 

Q. Okay.  I believe Mr. Kaul also asked you about whether 

you've used surname analyses in the past.  

A. Yes. 

Q. And you have done so? 

A. Yes. 

Q. And have you reported the error rate when you have used 

surname analyses? 

A. Yes.  I've used different thresholds so that one can 

determine the impact of using thresholds from, for example, the 

Hispanic surname data and have reported on the errors of 

omission and commission.  Because the Hispanic surname data set 
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is based on men only.  So it's going to be more reliable based 

on men, not on women, for example. 

Q. Have you done individual analyses of impact on -- disparate 

impact on races in cases other than voting cases? 

A. Yes.  Many times. 

Q. Mr. Kaul asked you some questions about the enhanced model 

in which the marginal effects are reported.  Those models are 

still based on the race estimates that Dr. Rodden derived using 

the Imai and Khanna algorithm; correct? 

A. Yes. 

Q. And then if we could go back to some of Mr. Kaul's 

questions about the ecological inference analysis that 

Dr. Rodden did and the problems you saw with Maricopa County.  

Did Dr. Rodden add in dummy numbers to equalize 

numbers across census tracts or blocks? 

A. So what he did, which I describe in my report, was in this 

algorithm, in this EI algorithm, he would -- he took the 

information on the out-of-precinct ballots and the in-person 

ballots, which in this analysis he actually did use in-person 

ballots rather than just registered voters, and then he 

filtered it into this program.  And in each instance, the 

out-of-precinct ballots and then the total number of in-person 

ballots get inflated.  

Now, that's fine if it's taking still the same 

proportion.  But it's not.  
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MS. HARTMAN-TELLEZ:  Your Honor, may I have a moment 

to confer?  

THE COURT:  Yes.  

MS. HARTMAN-TELLEZ:  I have no further questions for 

this witness.  

THE COURT:  Okay.  You may step down.  Thank you for 

coming.  

(Witness excused.) 

THE COURT:  Do you have another witness in the wings?  

MS. HARTMAN-TELLEZ:  We do.  We can start now. 

THE COURT:  Let's go about 15 more minutes. 

MS. HARTMAN-TELLEZ:  Okay.  We call Dr. Trey Hood.  

THE COURT:  Okay.  Sir, would you come up here and be 

sworn. 

M.V. HOOD, III, 

called as a witness herein by the Defendants, having been first 

duly sworn or affirmed, was examined and testified as follows: 

COURTROOM DEPUTY:  Does he need to keep these reports?  

MS. HARTMAN-TELLEZ:  Oh, no.  

Your Honor, may I approach?  

THE COURT:  You may. 

DIRECT EXAMINATION 

BY MS. HARTMAN-TELLEZ:

Q. Good morning, Dr. Hood.  

A. Good morning. 
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Q. Please state and spell your name for the record.  

A. M.V. Hood, H-o-o-d, III.

Q. And, Dr. Hood, what do you do for a living? 

A. I'm sorry?  

Q. What do you do for a living? 

A. I'm a professor of political science at the University of 

Georgia. 

Q. And have you been retained as an expert in this case? 

A. Yes, I have. 

Q. Generally, what were you asked to do in this matter? 

A. In very general terms, I was asked to respond to the expert 

reports of Dr. Lichtman and Dr. Rodden. 

Q. Can you please describe your educational background.  

A. I have three degrees in political science:  a BS, an MA, 

and a PhD. 

Q. And where did you obtain those degrees? 

A. Bachelor's degree from Texas A&M, master's degree from 

Baylor, and my PhD from Texas Tech. 

Q. And when did you obtain your PhD? 

A. I believe it was 1997. 

Q. And can you briefly describe your employment history since 

obtaining your PhD? 

A. Yes.  Since I obtained my PhD, I worked for two more years 

at Texas Tech as a business unit assistant professor, and since 

August of 1999 I've been at the University of Georgia. 
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Q. What courses have you taught? 

A. I've taught a wide variety of courses in American politics 

and sometimes in political methodology.  More recently, I've 

been -- every year, every spring I teach a course in Southern 

politics, but I've also taught graduate level courses in 

Southern politics and election administration as well. 

Q. Can you describe in a bit more detail the course you've 

taught on election administration? 

A. Sure.  And there's some overlap with what I do in Southern 

politics as well on that particular topic.  But election 

administration is sort of a catch-all phrase that's been 

developed within the discipline of political science since 

about the 2000 presidential election to study more the 

mechanics of how elections are carried out.  And it includes a 

wide range of topics.  I include things like redistricting, 

studying early voting, provisional voting.  So there's a whole 

lot of topics that sort of fall under that heading.  Voter 

fraud as well.  

And in terms of Southern politics, of course, we're 

not in the South here, but there's a heavy emphasis in that 

particular course on race and its impact on politics in the 

region as well as, again, election administration talking about 

issues like redistricting in both past and contemporary issues 

dealing with voting behavior and with the Voting Rights Act in 

particular. 
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Q. You serve as the director of the School of Public and 

International Affairs Survey Research Center; is that correct?  

A. That's correct. 

Q. What does the research center do? 

A. Well, we just got open this fall.  We're a full-service 

live call center and we conduct public opinion research just 

like Gallup and Pew and other places.  We really have sort of 

confined our interest to the state of Georgia, so that's who 

usually we're surveying. 

Q. As a university professor, I imagine that you've published 

articles related to your areas of academic interest? 

A. Yes, I have. 

Q. Can you please briefly describe the works that you've 

published? 

A. I have, I'm not exactly sure, maybe 40 or so peer-reviewed 

publications.  And also a university press book.  Again, mostly 

in the areas of Southern politics and election administration.  

And, again, that includes a heavy dose of race in politics as 

well as voting rights.  

I've published specifically in the area of election 

administration on topics like early voting, voter fraud, 

Section 2 vote dilution analyses.  I'm also part of a -- sort 

of a working group of academics within the topic of election 

administration, and I attend conferences on that topic as well. 

Q. What are some of the journals that you have published in? 
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A. Well, most of them are political science journals:  

American Politics Review, Political Research Quarterly, Social 

Science Quarterly.  Election Law Journal is another one, and 

that's a specialized journal in, among other topics, election 

administration. 

Q. Are those -- the journals that you've mentioned, are those 

peer-reviewed publications? 

A. Yes, those are all peer-reviewed journals. 

Q. Do you serve on the editorial board for any academic 

journals? 

A. Currently two:  Social Science Quarterly and Election Law 

Journal. 

Q. You may have already mentioned this, but are there any 

particular areas that you have emphasized in your academic 

work? 

A. Well, I think I mentioned the two.  Mostly Southern 

politics, and that could include a wide variety of topics even 

under that umbrella, and then election administration as well. 

Q. And this -- the academic focus on Southern politics, how 

does that inform the work that you did here in an Arizona case? 

A. Well, again, one of the things we talk about extensively in 

the area of Southern politics is race and the effect on the 

political system in the region.  And, of course, that's one of 

the questions in this case, involves race as well.  

And I also talk extensively in that class about the 
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effect of court cases on election systems within states, 

redistricting decisions, decisions on early voting, those types 

of things.  

So there's a -- there's sort of a close congruence -- 

of course, I talk about other things in Southern politics as 

well, religion and politics, you know, a lot of different 

topics.  But there's a close congruence between a lot of the 

things I teach and research and some of the issues in this 

case. 

Q. Do you have any experience evaluating and comparing 

election regulations in different states? 

A. Yes.  Again, I've published in the area of election 

administration. 

Q. So you've done that in your academic work? 

A. Well, we -- you know, academia in general, we compare 

things all the time, or I compare things all the time, whether 

it's precincts or counties or states.  I mean, we're constantly 

making different types of comparisons. 

Q. And have you done that as an expert witness as well? 

A. Yes. 

Q. Can you describe your methodology for preparing a 

comparative analysis of election regulations? 

A. Well, it may differ, depending on the purpose of the 

analysis.  I can describe what I did in this particular case.  

Q. Maybe just before we do that, more generally describe what 
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you would look at in order to do such a comparative analysis.  

A. Okay.  Sure.  You'd have to determine, you know, what your 

unit of analysis is, what you want to compare to what, whether 

it's states or counties within states or regions.  And then we 

would have to collect data or observations on that unit of 

analysis to compare.  

And, again, there are many different -- comparative 

analysis is just a type of analysis, and there are many 

different ways you can carry that out, depending on the 

situation. 

Q. And so what type of documents would you look at when 

conducting such a comparative analysis? 

A. Well, I would have to collect data, and the data may or may 

not include documents.  Sometimes I might be looking at state 

statutes, for instance. 

Q. Do you ever talk to election officials as part of that 

process? 

A. Yes.  And I talk to election officials at my job at the 

university as well, whether it's -- I was just -- for instance, 

we're working with the Secretary of State's Office in Georgia 

to measure opinion about a new voting system they're thinking 

about rolling out.  And I talked to local level election 

administrators as well. 

Q. Have you served as an expert witness before? 

A. Yes. 
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Q. Do you know how many times? 

A. I think -- it's in my report.  But again, this is just from 

memory, perhaps about 15 times over the last six years or so. 

Q. Okay.  What types of cases have you appeared as an expert? 

A. Well, they're all voting rights cases.  They involve some 

aspect.  Now, there's a wide variety of topics, I guess, 

whether it's ballot access or redistricting or a Section 2 vote 

dilution case or a case involving early voting or voter ID.  So 

there have been a lot of different topics, but they've all been 

in that area. 

Q. How would you describe your expertise? 

A. Well, I would -- I would say I'm an expert generally in 

American politics and policy and then more specifically in the 

area of election administration and voting rights and Southern 

politics. 

Q. A few moments ago, we talked a little bit about your 

methodology for preparing comparative analyses of election 

laws.  Did you use that methodology when preparing your 

analysis of ballot collection laws in your report submitted in 

this case? 

A. Yes.

Q. Can you describe sort of more specifically what you did for 

this case.  

A. Well, I actually performed two different comparative state 

analyses.  The first one was involving HB 2023, and my goal was 
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to collect data from all 50 states concerning whether or not 

they regulated in any way the collection of absentee ballots by 

mail.  In Arizona, it would be early ballots voted by mail.  

So, I mean, states use slightly different terminology 

sometimes. 

So to do that, I looked at information on state 

websites, specifically websites from state election boards or 

Secretary of State websites, and also looked at either 

administrative regulations or state statutes involving that 

particular area. 

Q. Did you contact any election officials when doing that 

work? 

A. Sometimes.  Again, sometimes it was just very -- the answer 

was very clear in terms of how to categorize the state based on 

my reading of the state election law and/or information 

provided to voters on the website.  If I had any lingering 

questions about anything at all, I would contact someone at the 

State. 

Q. And how did you record the information you obtained from 

state election officials? 

A. Typically -- I created a table, and while I was talking, I 

typically would type directly into the table.  

MS. HARTMAN-TELLEZ:  Okay.  Stacy, can you bring up 

Exhibit 526 at page 35.  
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BY MS. HARTMAN-TELLEZ:

Q. So this is the first page of your comparison of absentee 

ballot return provisions from your second report, your 2017 

report.  

Can you describe what this table shows? 

A. This is a table that helped me categorize states on whether 

or not there was a regulation in terms of how absentee ballots 

may be returned, mailed absentee ballots may be returned, and 

the state statute that I cited and/or the website and whether 

or not the state in question required an excuse to vote 

absentee by mail.  

In Arizona, you don't.  In many states, you don't 

nowadays, but in some states you still do. 

And then there's a brief description.  Again, this is 

my description of what the state law says about this particular 

topic. 

Q. How did you prepare this table? 

A. Well, again, through my research, I created this table.  

Q. Did you do a similar analysis in 2016? 

A. Yes.  I'd done a very similar analysis or, really, the same 

analysis in 2016. 

Q. Did you update it in 2017? 

A. Yes.  The one state that changed over the course of that 

year was California, which had had regulated absentee ballot 

collection methods and now I had categorized it as being 
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unregulated in 2017. 

Q. And that's the only state in which you found a change? 

A. Yes. 

Q. The third column in Table A is titled "Prohibition on 

Collection."  

Was that category meant to include only states that 

completely ban ballot collection? 

A. No.  Perhaps a better term -- and I used it in the report.  

It's -- the body of the report would be "regulation of 

collection."  

Some states do completely prohibit collection, like 

Tennessee, for instance, where only the voter can return a 

ballot through the mail themselves.  Most states, though, it's 

more regulating who can return a ballot. 

Q. Based on your review of Arizona's ballot collection law, 

which we've been calling HB 2023, does that law completely ban 

ballot collection? 

A. No, not based on my reading.  Again, family members, 

someone living in the household, or a caregiver could also 

return the absentee ballot or the early ballot in Arizona. 

THE COURT:  Is this a good place to break?  

MS. HARTMAN-TELLEZ:  Certainly, Your Honor. 

THE COURT:  Let's break for lunch, come back at 1:15.  

Let's make it 1:20.  Come back at 1:20.  

Just where you guys are, the plaintiffs are 22 seconds 
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past your time and the defendants have an hour and 20 seconds 

left.  So we'll make some adjustments. 

MS. HARTMAN-TELLEZ:  Thank you. 

(Recess taken, 12:13 p.m. to 1:20 p.m.) 

THE COURT:  You may continue. 

MS. HARTMAN-TELLEZ:  Thank you, Your Honor.  

Stacy, can you bring up Exhibit 526 at page 35 again.  

BY MS. HARTMAN-TELLEZ:

Q. Dr. Hood, before the break, we were talking about Table A 

in your 2017 report.  

For those -- this table includes a summary of each 

state's regulations on ballot collection; is that correct?  

A. Yes.  A very short summary, but yes. 

Q. So what we see here is just the first page of that table? 

A. That's correct. 

Q. And I see that you have included citations to the state 

statutes and regulations? 

A. Yes, the relevant state codes or administrative rules. 

Q. And you reviewed all those in creating this? 

A. Yes. 

Q. Table A includes a column that is headed "Excuse Required."  

Why did you include this category? 

A. Well, in some states, whether one can use absentee by mail 

balloting depends on whether they have an excuse or not, and in 

other states, anyone can use that voting method, like in 
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Arizona.  So in a state where an excuse is required, the number 

of voters using that method usually is much smaller. 

Q. Did you reach a conclusion as to how many states restrict 

ballot collection? 

A. I -- so the information contained in Table A is summarized 

in -- 

MS. HARTMAN-TELLEZ:  Go to page 6, please.  

THE WITNESS:  -- Figure 1.  

MS. HARTMAN-TELLEZ:  Page 7.  Thank you.  

THE WITNESS:  So, again, that's -- this is a summary 

of the information in Table A, and by my count, 27 states 

including Arizona in some manner regulate absentee by mail 

ballot collection.  23 states do not.  And then the figure 

further subdivides things into states by whether an excuse is 

required to vote absentee by mail or not.  So... 

BY MS. HARTMAN-TELLEZ:

Q. Okay.  So in the four columns on the right, where does 

it -- which column includes Arizona? 

A. That would be No Excuse -- No Excuse/Prohibition. 

Q. So the column with 12? 

A. Right. 

Q. Did you also look at how many states imposed criminal 

penalties for violations of their regulations on ballot 

collection? 

A. Yes.  That's summarized in Table 1, and there are a number 

Case 2:16-cv-01065-DLR   Document 400   Filed 10/18/17   Page 130 of 262  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2966 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

M.V. HOOD, III - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

2083

of states besides Arizona that do have criminal sanctions for 

violating absentee by mail collection laws.  And in the states 

in the table, it's a felony violation. 

Q. So are there states that are not included in this table 

that have regulation or restrictions on ballot collection that 

are criminal laws but aren't felonies? 

A. Right.  This is just confined to felony violations. 

Q. So based on your analysis, are the criminal sanctions 

included in HB 2023 unusual? 

A. Well, not given that other states impose similar penalties 

for violating the law. 

MS. HARTMAN-TELLEZ:  Stacy, if you could pull up 

page 38, please.  Just expand it.  

BY MS. HARTMAN-TELLEZ:

Q. Dr. Hood, we won't go through all 50 states.  I think 

everyone would appreciate that.  But I do want to just look at 

a few examples.  

Looking at Massachusetts, third from the top on this 

page, is that -- is Massachusetts' regulation on ballot return 

similar to Arizona's? 

A. In some ways.  It's, I guess I would say, slightly more 

restrictive because the ballot can be returned by an immediate 

family member but not necessarily by someone -- at least my 

reading of the statute, not someone living in the household or 

a caregiver, for instance. 
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Q. And does Massachusetts require an excuse to participate in 

the absentee voting process? 

A. Yes. 

Q. And just directly below that, we have Michigan as well.

Would you say that Michigan's regulation on ballot 

return is similar to Arizona's? 

A. Yes, it is.  I don't see any provision for caregivers, but 

besides that, it's very similar.  At least in terms of this 

summary I've written out here. 

Q. Do you know if the Michigan statute defines household? 

A. Not sitting here.  I don't -- I can't recall what the 

statute says specifically. 

Q. And do you know what the definition of a family member is 

under Michigan law? 

A. Not specifically, no. 

Q. Would it refresh your memory to look at the statute? 

A. It would probably help. 

MS. HARTMAN-TELLEZ:  May I approach?  

THE COURT:  You may.  

MS. HARTMAN-TELLEZ:  Thank you.  

THE WITNESS:  Thank you.  

BY MS. HARTMAN-TELLEZ:

Q. Dr. Hood, I've handed you a stack of statutes.  I believe 

that the Michigan one may be the second-to-last one in this 

stack.  
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A. Okay.  

Q. If you look at the very bottom of the page there, at 

Section C, is there a definition of family member there?  

A. The statute says:  A member of the immediate family of the 

voter, including a father-in-law, mother-in-law, 

brother-in-law, sister-in-law, son-in-law, daughter-in-law, 

grandparent or grandchild, or a person residing in the voter's 

household may mail or deliver a ballot to the clerk for the 

voter. 

Q. So in your view, is this a tighter restriction when it 

comes to family members than the one in Arizona? 

A. Well, it does specify, I guess, the level of -- or the 

relationship of the family member, whereas I think it's a 

little more open-ended in Arizona. 

Q. And is Michigan a state that requires an excuse to 

participate in early voting -- 

A. Yes. 

Q. -- for absentee? 

A. Yes. 

MS. HARTMAN-TELLEZ:  Stacy, if you could switch to -- 

it's pages 39 and 40, although -- yeah.  So we're looking at 

New Mexico.  

BY MS. HARTMAN-TELLEZ:

Q. So is New Mexico's law similar to Arizona's? 

A. Yes. 
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Q. Does it include an exception for household members? 

A. It doesn't use the word "household member."  It says 

"immediate family or caregiver." 

Q. So based on that, do you think it's more restrictive than 

Arizona? 

A. Slightly more restrictive, yes. 

Q. Do you recall what the penalty is in New Mexico for 

violating these restrictions on ballot collection? 

A. I think from -- if I'm remembering correctly, from the 

table, it's a felony. 

Q. It's on page 8.  

A. Yes.  It's a felony violation. 

Q. So based on your analysis in which you looked at ballot 

collection in all 50 states, is HB 2023 outside the mainstream 

of election laws nationwide? 

A. Not in my opinion from the data I was able to collect from 

the other 49 states on this topic. 

Q. As part of your work as a political scientist, are you 

generally familiar with which states are considered red states 

or blue states? 

A. Generally so, yes. 

Q. And what does that mean? 

A. Well, it's gotten to mean -- and I think most people think 

of things this way now -- where red states are Republican and 

blue states are Democratic. 
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Q. And the three states that we just discussed examples from, 

would you classify those as red states or blue states? 

A. Certainly, New Mexico is a blue state.  Michigan, a little 

more mixed, I'd say.  Maybe a purple state, if we can use that 

terminology.  And -- 

Q. Massachusetts? 

A. -- Massachusetts certainly is a blue state. 

Q. Okay.  You also did a survey of out-of-precinct voting 

laws; is that correct?  

A. Yes.  I did a very similar type of analysis looking at how 

states treat votes that are cast out of precinct. 

MS. HARTMAN-TELLEZ:  Stacy, if you could bring up 

page 44 of Exhibit 526. 

BY MS. HARTMAN-TELLEZ:

Q. So you created a similar table for out-of-precinct voting 

regulations? 

A. Right.  Yes. 

Q. And in your analysis, did you use essentially the same 

methodology that you used for the ballot collection statute 

review? 

A. Yes, I did. 

Q. Did you do anything different for this Table B than you did 

for Table A? 

A. Well, they're not exactly the same.  I was collecting 

slightly different information.  But they're very close, and I 
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used the same methodology. 

Q. Did you contact election officials? 

A. If it became necessary, yes.  There were -- for this 

analysis, there was less information, not surprisingly, to the 

general public on a website about what happens with 

out-of-precinct provisional votes that are cast compared to 

what you might need to do in a state to vote absentee by mail.  

So there were less public websites to rely on. 

Q. And is that because the decision on counting provisional 

ballots belongs to election officials? 

A. Well, it's just not -- I guess it's not information that 

the general public is usually looking for compared to, "Hey, I 

want to vote absentee.  How do I accomplish that?"  

Q. The second column in this table is headed "Categorization."  

What does that column show? 

A. Right.  That's my assessment of how the state treats 

ballots that are cast out of precinct.  Either they're not 

counted, fully not counted, or they're partially counted.  Or 

there's a third categorization where out-of-precinct 

provisional voting just really doesn't apply to the state 

because of the way the state conducts elections. 

Q. So would that be a state that conducts elections all by 

mail? 

A. That's an example.  Like Washington State would be an 

example.  Now, I will say Washington State is mostly a 
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vote-by-mail state now.  They do have some in-person vote 

centers.  But you could literally go as a voter to any 

in-person vote center on Election Day and cast a ballot.  So 

they effectively don't have out-of-precinct provisional -- an 

out-of-precinct provisional issue because of that. 

Q. Did you reach a conclusion as to how many states do not 

count ballots cast out of precinct? 

A. Yes.  And I summarized that -- again, Table B is 

summarized, and another figure -- 

MS. HARTMAN-TELLEZ:  If you could pull up page 13 of 

Exhibit 526. 

THE WITNESS:  Looks like Figure 2.  

BY MS. HARTMAN-TELLEZ:

Q. We'll pull it up.  Just a moment.  

So what does Figure 2 show? 

A. So I counted 27 states that did not count ballots at all if 

they were cast out of precinct, 15 partially counted ballots, 

and 8 other states, this provision really didn't apply to for a 

variety of reasons. 

Q. Of the states that do not count out-of-precinct ballots, 

did you find a mix of red and blue states? 

A. Yes. 

Q. Based on your analysis, is Arizona's policy of not counting 

out-of-precinct ballots in precinct-based counties outside the 

mainstream of election laws nationwide? 
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A. Well, given a majority of states don't count 

out-of-precinct ballots, I would characterize Arizona's law as 

being in the mainstream in that regard. 

Q. As part of your work in this case, did you look at the 

percentage of Arizona voters who voted in such a manner as to 

be subject to the out-of-precinct requirements?  

A. Yes.  I tried to calculate what we might call an exposure 

rate or level.  So anyone voting an early ballot, either in 

person or by mail, in Arizona is not subject to this 

requirement.  And anyone voting in a county using vote centers 

is not subject to this requirement.  So it's only Election Day 

in-person voters who are voting at a precinct location in a 

county. 

Q. And looking at Table 3 on page 14 of your report, 

Exhibit 526, this reflects that analysis? 

A. Yes, it does. 

Q. So how exactly did you arrive at these numbers? 

A. Well, these numbers were collected from county election 

officials.  And subdivide votes into the total number of votes 

cast, the number of votes cast on Election Day, and whether or 

not the county's using a precinct model or a vote center model. 

Q. And looking to the bottom of Table 3, the percent Election 

Day listed there for statewide precinct is 20.5 percent.  

A. Right.  So about one out of five voters in Arizona during 

the 2016 general election were subject to this requirement. 
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Q. As part of your work in this case, were you also asked to 

look at how many persons of Hispanic origin have been elected 

to public office in Arizona? 

A. In my earlier report, yes.  I have that information. 

Q. And that's that report that you did in 2016? 

A. Yes. 

MS. HARTMAN-TELLEZ:  Stacy, if you could pull up 

Exhibit 522 at page 13.  

BY MS. HARTMAN-TELLEZ:

Q. Do you recall what your analysis of Hispanic elected 

officials resulted in? 

A. Well, this is just sort of a synopsis of where things are 

in terms of the number of Hispanic elected officials in Arizona 

in the past, and even more recently.  

So the numbers -- the numbers are there.  There's been 

a pretty dramatic increase over the last 20-year period in the 

number of Hispanics holding office in the state of Arizona.  

And I believe Hispanics have held office at every 

office-holding level in the state. 

Q. What information did you rely on for this part of your 

analysis? 

A. This looks like some published sources footnoted in 

Footnote 28.  It looks like a law review article, for one.  

MS. HARTMAN-TELLEZ:  If we could go back to 

Exhibit 526 at page 5.  Just the top paragraph.  
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BY MS. HARTMAN-TELLEZ:

Q. You wrote here that:  It is evident that the state of 

Arizona has fashioned an electoral environment that is highly 

convenient for voters, providing multiple options for casting a 

ballot across a time period that spans nearly four weeks.

Did I read that correctly? 

A. Yes. 

Q. What did you mean by that statement? 

A. Well, again, this is sort of in a -- in a comparative 

analysis, are comparing Arizona to other states.  Voters in 

Arizona have three different options to cast a ballot:  early 

in person, early by mail, or they can go to their precinct on 

Election Day.  They don't need an excuse to vote early by 

either one of those methods.  

The early voting period in 2016, the 2016 general was 

24 days.  And that's longer than most other states that have 

early voting periods.  And, of course, you could also go to the 

precinct on Election Day, as I've said.  In some states -- like 

Michigan, again, is an example -- your option if you don't have 

an excuse to vote absentee by mail, so if you're not sick, for 

instance, is to go to your precinct on Election Day.  

Q. You mentioned a little bit about the early voting process.  

As part of your work in this case, did you look at the early 

voting process in Arizona? 

A. I looked at the -- how it's carried out, and, for instance, 
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also the length of the early voting period, which is 24 days in 

2016.  

Q. Now, you, I think, a couple times mentioned the 24-day 

period.  Are you talking about early in-person voting with that 

24 days? 

A. Yes. 

Q. Do you know how far in advance of an election early ballots 

are mailed to voters? 

A. I just can't recall that off the top of my head. 

Q. Do you know if in-person early voting stops sometime before 

Election Day? 

A. Yes, it does. 

Q. Do you know what day? 

A. I think it's three days before Election Day, if I'm 

remembering correctly. 

Q. And I think you mentioned that an early voter can drop 

their ballot at a polling place on Election Day? 

A. You physically can drop off your ballot at a precinct 

location and not have to wait in line, from what I understand. 

Q. As part of your academic work, are you familiar with the 

length of early voting periods in other states? 

A. Yes. 

Q. And how do they compare to Arizona?  I think you mentioned 

Michigan, but can you compare -- 

A. Well, they -- 
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Q. -- others?  Sorry.  

A. I'm sorry.  

Q. Do you have -- can you compare it to other states? 

A. Well, collectively, I've got a figure in my report that the 

24-day period is longer than the early voting period in other 

states, which is an average of 15 days, so just over two weeks.  

Or a median of 12 days.  

So by that metric, it is longer. 

Q. It's twice as long, in fact.  

A. Than the average -- well, than the median. 

Q. The median.  

Okay.  I think there's -- another thing that you did 

in your report in 2017 was look at voting patterns on the 

Navajo Nation.  Is that correct?  

A. That's correct. 

MS. HARTMAN-TELLEZ:  If we could pull up page 8 of 

Exhibit 526.  

BY MS. HARTMAN-TELLEZ:

Q. Here you've written that:  In his report, Professor Rodden 

conducts an analysis of residential mail addresses in the 

Navajo Nation and concludes that Native Americans are far less 

likely than non-Hispanic whites to have access to residential 

mail service.  He also concludes HB 2023 has made it more 

difficult for many voters to avail themselves of that early 

voting option.  In order to provide a fuller examination of 
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this claim, I carry out my own analysis of Native American 

voting patterns in Arizona. 

Did I read that correctly? 

A. Yes. 

Q. Why did you think it was appropriate to provide a fuller 

examination of this issue? 

A. Well, I mean, it's one thing to make a claim.  I wanted to 

try to test that claim with whatever data were available. 

Q. And what did you believe was lacking from Dr. Rodden's 

analysis? 

A. Well, a more direct test of whether or not HB 2023 did, in 

fact, impede some voters from voting early by mail or not. 

Q. In your view, is access to home mail service alone an 

effective way to assess the impact of HB 2023? 

A. It's one way.  It's not fully encompassing, in my opinion.  

I mean, there may be voters, for instance, who have access to 

post office boxes and that's normally how they send and receive 

mail.  And as long as they have access and find that 

convenient, I don't know that HB 2023 would be an impediment in 

that case, for instance. 

MS. HARTMAN-TELLEZ:  If you could pull up page 9.  

BY MS. HARTMAN-TELLEZ:

Q. And at the top of page 9 there, you've written:  More 

specifically, in this section I examine the percentage of 

Native Americans who cast an early vote in the 2012 and 2016 
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general elections on the Navajo Reservation.  

Why did you want to look at that issue? 

A. Well, specifically, again, responding to Professor Rodden.  

And it is certainly possible to do what I did in this 

situation, which is to isolate voting precincts within these 

counties where the Navajo Nation is located and make a 

comparison from 2012 to 2016 concerning the number of early 

ballots that were cast in these precincts to try to draw the 

inference of whether or not Native Americans living in the 

Navajo Nation were affected by HB 2023 or not.  

Q. What did you do -- how did you gather information to 

conduct this analysis? 

A. I asked local election officials, county election 

officials, for precincts -- which precincts were located in the 

Navajo Nation and the number of early ballots that were cast in 

the 2012 general and the 2016 general. 

Q. Were any of the counties that you looked at vote center 

counties? 

A. Well, yeah, there was one, I guess, additional complexity 

to this.  Navajo County in 2012 used precincts and in 2016 used 

vote centers.  Now, according to the county election officials, 

these aren't vote centers from all other the county, but these 

are vote centers from within the Navajo Nation in Navajo County 

or proximate to that. 

Q. You asked the election officials to identify the vote 
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centers that were within the boundaries of the Navajo Nation or 

close thereto? 

A. Yes. 

MS. HARTMAN-TELLEZ:  If you could pull up Table 2 on 

that page.  

BY MS. HARTMAN-TELLEZ:

Q. Do you have an opinion about how the usage of early voting 

in the three counties highlighted here -- Apache, Coconino, and 

Navajo -- compares to Maricopa County? 

A. It's much lower overall.  So I think in Maricopa County -- 

well, it's in my report.  Only 22.2 percent of voters in 2016 

voted at their precinct on Election Day.  Here in 2016, it 

looks like about 62 percent of voters in these counties voted 

on Election Day, so in person on Election Day. 

Q. And based on the data you gathered from the elections 

officials in Apache, Coconino, and Navajo Counties, did you see 

an increase in use of early voting? 

A. Yes, I did. 

Q. Can you -- 

A. In each one of those counties. 

Q. And -- 

A. So, for instance, in Apache County, in the precincts that 

were located in the Navajo Nation, 22.5 percent of the votes in 

2012 were cast early versus 36.7 in 2016.  So there's a 

positive increase in all three of these counties in these 
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particular areas. 

Q. What's the significance of these increases? 

A. Well, it runs counter to the claim that HB 2023 has made it 

more difficult to vote early by mail.  

Q. Um -- 

A. I will also point out, as we were talking earlier, that, 

you know, three out of five voters approximately in these 

counties don't vote early, period.  So, again, this goes back 

to the issue of Arizona giving voters choices about how they 

want to cast a ballot.  And it's apparent, I guess, that most 

of these voters, more than a majority, at least, may find it 

more convenient to vote in person on Election Day at a precinct 

location.  

MS. HARTMAN-TELLEZ:  Okay.  I have no further 

questions.  

THE COURT:  Cross-examination. 

CROSS-EXAMINATION 

BY MS. CALLAIS: 

Q. Good afternoon, Dr. Hood.  Amanda Callais.  We met at your 

deposition.  

A. Good afternoon. 

Q. Dr. Hood, you submitted a report in the preliminary 

injunction phase of this litigation; is that correct?  

A. That's correct. 

Q. And at that time, you were engaged by Snell and Wilmer? 
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A. Yes. 

Q. And you're aware that Snell and Wilmer represents the 

Arizona Republican Party? 

A. Yes. 

Q. And for your second report, however, you became an expert 

for the State; right? 

A. The Secretary of State's Office, yes. 

Q. And as of your deposition, the only payment you had 

received in this case was from Snell and Wilmer? 

A. Yes.  That's correct.  From the first report, yes. 

Q. Dr. Hood, you don't consider yourself to be an expert in 

Arizona history, do you? 

A. No. 

Q. And you would agree with me that you're not an expert in 

Arizona's political history; right? 

A. Correct. 

Q. And you've never published any books on Arizona's political 

history? 

A. Correct. 

Q. And you've never taught any classes on Arizona's political 

history? 

A. Correct. 

Q. Dr. Hood, you've also never submitted a report that 

addresses all of the senate factors; is that right? 

A. I believe that's correct. 

Case 2:16-cv-01065-DLR   Document 400   Filed 10/18/17   Page 147 of 262  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2983 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

M.V. HOOD, III - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

2100

Q. And you would agree that you're not an expert on 

legislative intent? 

A. Certainly not to the extent I've opined on other subjects, 

no. 

Q. And you've never submitted a full intent report in any of 

the cases that you've worked on, have you? 

A. That's correct. 

Q. And you've never written anything academically on 

legislative intent; that's correct? 

A. That's correct. 

Q. So you talked a little bit earlier about the parts of your 

report that respond to Dr. Lichtman and Dr. Rodden's analysis 

on ballot collection, so I'd just like to go back to those 

briefly.  

So in response to Dr. Lichtman intent analysis, 

your -- the report -- in your report, you performed a 

comparative analysis of ballot collection laws in each state; 

is that right? 

A. That part of it's correct.  I think that was more of a 

response -- I don't know if it fell under intent or if it fell 

under a statement that I believe Dr. Lichtman made in writing 

that Arizona fell out of the mainstream on that particular 

metric. 

Q. But you performed a comparative analysis of laws -- of 

state laws on ballot collection; right? 
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A. That's certainly true, yes. 

Q. And that's the analysis you were just talking about with 

counsel? 

A. Yes, certainly. 

Q. And you did this in both reports; right?  You performed the 

analysis in your first report and then you updated it in your 

second report? 

A. Right.  The second time, it was an update. 

Q. Okay.  And the chart -- you spoke about this a little bit, 

but the chart that you had classified states as prohibiting or 

not prohibiting ballot collection.  That's right? 

A. Correct. 

Q. And so in your first report, your chart classified states 

as prohibiting and not prohibiting ballot collection.  Right? 

A. Yes. 

Q. Now, I believe you testified on direct that "prohibition" 

was a poor word choice, that you should have said "regulation."  

Is that right? 

A. I think that's a more accurate term, and I do use it in the 

text of the report. 

Q. So after your first report -- you're aware that 

Dr. Lichtman submitted a reply to your first report; right? 

A. Yes. 

Q. He submitted that on July 26th, 2016? 

A. I'll take your word for that. 
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Q. But nevertheless, it was before you submitted your second 

report in this case; is that right? 

A. Right. 

Q. And Dr. Lichtman included in that -- in his reply to your 

report some criticisms of your use of the term "prohibition"?  

A. I believe that's correct, yes. 

Q. And he actually pointed out that there are a number of 

additional states in your report that don't completely prohibit 

ballot collection and they just regulate it; right? 

A. Well, as we've been talking about, again, some states -- a 

few states completely prohibit it.  Most states in the category 

that I came up with, it's more of a regulation. 

Q. What Dr. Lichtman pointed out in his first reply to your 

report was that there were states listed in that Prohibition 

column that actually did not prohibit ballot collection.  They 

just regulated it.  Right? 

A. Well, yes.  As I've said, perhaps a better word would be 

regulation of ballot collection, of absentee ballots. 

Q. Right.  But you didn't update that in your second report, 

did you? 

A. The actual word?  

Q. No.  

A. No.  I guess it's the same, at least in the chart. 

Q. You only made -- I believe I'm correct that you only made 

one change to the second report that you submitted when you 
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made the change about California? 

A. Well, I reclassified California, yes. 

Q. But you made no other changes to the report? 

A. No -- 

Q. To the class state comparison? 

A. No other states were reclassified, I guess, is the way to 

put it. 

Q. And you didn't point out that the chart was not actually 

prohibition but regulation of ballot collection? 

A. Well, I think it says that in the text.  The chart -- 

Q. But the chart itself says that you're counting up 

prohibitions on ballot collection in your first and second 

report? 

A. Well, it uses the header "Prohibition," that's true. 

Q. Dr. Hood, in your deposition, you remember that we talked 

about some of the states that you said prohibit ballot 

collection; right?  We went through some statutes?  

Do you remember that? 

A. I remember that. 

Q. And, for example, if you look at your report, I think your 

second report, on page 35.

MS. CALLAIS:  And it's Exhibit 527.  We can pull that 

up.  

526.  My apologies.
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BY MS. CALLAIS:  

Q. And so if we look at Arkansas, for example, you state here 

that:  A designated bearer can be used for medical reasons to 

return the ballot.  

Is that right? 

A. That's what it says, yes. 

Q. But you would agree with me, in your deposition, after we 

looked at that statute, that in actuality, there is no specific 

prohibition on whose ballot a designated bearer may return; is 

that right? 

A. That's true to the extent to which someone is qualified to 

vote absentee by mail in Arkansas.  Again, you have to provide 

an excuse.  And Arkansas is fairly limited in the number of 

excuses that you could provide.  One is that "I'm going to be 

away from my precinct on Election Day," and the other is that 

"I'm either disabled and/or have a medical issue."  

Q. But if you have an absentee ballot, a designated bearer can 

turn that ballot in for any individual, even if they don't have 

a medical reason.  Is that correct?  

A. Correct.  Well, they have to have some reason.  I mean, 

again, it's not -- you have to state a reason in Arkansas to be 

able to get an absentee-by-mail ballot.  It's not open to just 

anyone.  Does that make sense?  

Q. But a designated bearer can turn in a ballot for any voter 

who will be voting absentee.  That's correct?  
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A. I would have to look at the statute again.  I see what I 

wrote, one can be used for someone with -- for medical reasons, 

so that certainly seems to be the case.  I would just have to 

look at the statute again. 

Q. Sure, Dr. Hood.  And I'm happy to have you do that, if you 

like.  

MS. CALLAIS:  And, actually, let's go ahead and let's 

look at Dr. Hood's deposition.  We can go to 173, 18 to 21, and 

then 174, 16 through 19.  If we just hone in on 174, 16 through 

19.  

BY MS. CALLAIS:

Q. And, Dr. Hood, in your deposition I asked you if there's a 

specific prohibition on whose ballot may be returned by a 

designated bearer.  

And you responded:  It doesn't look like there is a 

specific prohibition on whose ballot may be returned by a 

designated bearer, at least from what I'm seeing here.

Is that correct?  

A. You read that correctly.  Of course, I don't think a 

designated bearer can be used for -- to collect more than two 

ballots, though.  

Q. But they can collect ballots from a friend, for example? 

A. As far as I know.  As far as I can remember from what the 

statute says, yes. 

Q. And they can collect ballots from a neighbor, for example? 

Case 2:16-cv-01065-DLR   Document 400   Filed 10/18/17   Page 153 of 262  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2989 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

M.V. HOOD, III - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

2106

A. Yes. 

Q. And if you remember, Dr. Hood, Arkansas also has an 

entirely separate statutory section that relates to people who 

may return ballots for medical issues; right? 

A. Well, I've cited more than one statute here.  I can't 

remember everything, which is which necessarily, but there's 

more than one statute cited here. 

MS. CALLAIS:  If we could pull up Dr. Hood's 

deposition at 176.  We can look at 10, through 177-1. 

BY MS. CALLAIS:

Q. And, Dr. Hood, if you can just look at lines 20 through 22 

of page 177 -- or 176, where you say:  Well, there certainly is 

separate part of a code relating to people who may have a 

medical issue.  

Did I read that correctly? 

A. You did. 

Q. And that was your understanding after reading the statute 

in your deposition? 

A. It must have been. 

Q. We talked a little bit earlier about how a designated 

bearer could turn in the ballot of a neighbor in Arkansas.  Is 

that right? 

A. From what I understand, yes. 

Q. And how they could turn in the ballot of a friend in 

Arkansas; right? 
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A. Correct. 

Q. But neither of those -- that situation couldn't occur under 

HB 2023.  That's correct as well? 

A. Not unless the friend was living in your household, I 

guess. 

Q. But if it was a neighbor not living in your household --

A. Right. 

Q. -- that couldn't occur? 

A. That's correct. 

Q. And so in Dr. Lichtman's report, he also pointed out, which 

you've noted you've reviewed, that there are additional states 

that simply regulate ballot collection.  And those would be 

New Jersey, Colorado, Maine, Minnesota, Arkansas, 

West Virginia, and Texas.  Right? 

A. Are you representing that's what Dr. Lichtman said?  

Q. Yes.  And I'm happy to pull up --

MS. CALLAIS:  If we want to pull up Exhibit 92.  Think 

it's at 50 to 51 -- 51 to 52. 

BY MS. CALLAIS:

Q. Have you had a chance to review that, Dr. Hood? 

A. I'm -- at some point I did, yes. 

Q. So the states that Dr. Lichtman pointed out that do not 

involve complete prohibitions on ballot collection but just 

regulated in some ways, those are New Jersey, Colorado, Maine, 

Minnesota, Arkansas, West Virginia, and Texas; right? 
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A. According to Dr. Lichtman, yes. 

Q. And you would agree with me that at least three of these 

states, New Jersey, Arkansas, and Texas, they do permit some 

form of ballot collection that would be a felony under 

Arizona's HB 2023? 

A. Well, there's an exception in New Jersey that is not the 

case in Arizona.  So that would be correct.  What were the 

other two states?  

Q. Arkansas, we just talked about.  

A. Okay.  And -- 

Q. Texas.  

THE COURT:  Texas. 

THE WITNESS:  Texas.  Sorry.  

Yes. 

BY MS. CALLAIS:

Q. And so when you made your cross-state comparisons, 

Dr. Hood, you didn't do any systematic comparison between the 

minority makeup of each of those 50 states in Arizona, did you? 

A. We're talking about racial and ethnic minorities?  No, I 

didn't use that factor in this analysis. 

Q. And you'd agree that you didn't look to see if there were 

any documented examples of a history of ballot collection in 

any of the other 50 states that you surveyed, did you? 

A. That's true. 

Q. And you didn't look to see if any of the states in your 
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study had a comparable rate of voting early, did you? 

A. Again, I didn't look at that factor for this analysis. 

Q. And the summary that you have in this chart, it doesn't go 

into any of the nuances of the laws, does it? 

A. I disagree.  There's a lot of nuances listed here. 

MS. CALLAIS:  Can we pull up Dr. Hood's deposition at 

199?  And let's look at line -- looks like 7 through 15. 

BY MS. CALLAIS: 

Q. And I ask:  Question:  But you have to really look at the 

specific statutory languages and nuances of the laws, the 

summary of the chart, whether there are 27, 28, 21, it doesn't 

really -- however many states, it doesn't really tell you that, 

does it?

And you said:  It doesn't tell you about all the 

nuances.  

A. Okay.  

Q. So, Dr. Hood, let's -- 

A. Well, again, I guess there's a difference between some and 

all.  I mean, I can't fit every potential or possible exception 

to the law in a little box.  That wasn't my goal.  That's all 

I'm saying.  So I do discuss some differences, but as I 

testified to in deposition, maybe not all the differences are 

typed into that box.  That's all I'm saying. 

Q. So, Dr. Hood, you also opined -- and we can move on now -- 

that HB 2023 has not hindered Native Americans from voting 
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early because the rates of early voting on the Navajo Nation 

have increased from 2012 to 2016.  Is that right? 

A. That's what I found, yes. 

Q. And you did that in Table 2 of your second report?  That's 

the table you were just discussing?  I think it was on page 9? 

MS. CALLAIS:  And can we bring that up, 526. 

THE WITNESS:  Yes.  Yes, that's correct. 

BY MS. CALLAIS:

Q. And this comes from your analysis of early votes that are 

cast in voting precincts in Apache, Coconino, and Navajo 

County; right? 

A. Precincts in those counties in the Navajo Nation. 

Q. Dr. Hood, you would agree that the information you provided 

regarding the number of people who voted early, that combines 

people who voted early by mail and those who voted early in 

person; that's right? 

A. That's correct.  I asked to see if it could be separated, 

and it apparently wasn't possible.  So you're correct. 

Q. Yeah.  So you don't -- there's, to your knowledge, no 

breakdown of people who vote by mail, in-person or people who 

vote by mail -- or people who vote early by mail or people who 

vote early by person even exists? 

A. That's my understanding, yes. 

Q. So, for example, if we look at Apache County in 2012, that 

number under Early Voting, 4,123, that combines both mail-in 
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and in-person early voters; is that right? 

A. Yes. 

Q. And this analysis that you performed, it only looks at 

geography; correct? 

A. That's correct. 

Q. And you would agree that the table doesn't actually tell 

you anything about the race of the voter who voted early, does 

it? 

A. Not specifically, no. 

Q. And it doesn't tell you anything about the rate of using 

early voting by race, does it? 

A. No.  I didn't make that estimate. 

Q. And you would actually agree with me that you haven't 

performed here or anywhere else in this case any analysis of 

racial disparities and turnout, have you? 

A. No, I have not done that. 

Q. But you could have performed an analysis of racial 

disparities, though; right? 

A. I could perform those calculations with the right data. 

Q. And you would have performed an analysis of racial 

disparities by taking the voter file and by applying an 

algorithm to it to try to assign race to individual 

registrants; right? 

A. That's one way to do it, not the only way to do it. 

Q. But it's one way you could have done it? 
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A. I could have.  You stated that I would have.  I don't know 

that I would have used that method.  I might have.  There are 

actually -- typically, a lot of times rely on aggregate-level 

data like precinct-level data to make individual-level 

estimates, which is another way that those kinds of estimates 

are derived.  So I don't know what method I would have chosen 

specifically. 

MS. CALLAIS:  Can we pull up Dr. Hood's deposition at 

page 232, lines 1 through 4?

BY MS. CALLAIS:  

Q. Question:  How would you have estimated it?  

Answer:  Well, we talked about it.  I have to take the 

voter file and apply an algorithm to try to assign race to 

individual registrants.  

Is that what you testified to in your deposition, 

Dr. Hood? 

A. Well, I mean, you certainly read that correctly.  What is 

the question of what's being estimated, please?  

MS. CALLAIS:  Can we look at 231, line 19 and 20?  

BY MS. CALLAIS:

Q. An analysis of racial disparities, Dr. Hood.  

A. Okay.  

MS. HARTMAN-TELLEZ:  Your Honor, to the extent that 

counsel has not shown the entire answer to the question, I 

would object.  It lacks completeness. 
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THE COURT:  Why don't you pull out the entire answer 

so he can see that too. 

MS. CALLAIS:  Sure.  Can you pull out 232, 19 

through -- 

Your Honor, would it be possible for them to deal with 

this on redirect?  

THE COURT:  I think you showed him what the answer is.  

So if you have a question that you want to ask him -- 

MS. CALLAIS:  No, I'm done with this line of 

questioning. 

THE COURT:  So, Doctor, you've seen the entire answer 

now?  

THE WITNESS:  Yes, sir. 

THE COURT:  Does that change your answer?  

THE WITNESS:  No, sir. 

THE COURT:  All right.  Thank you. 

BY MS. CALLAIS:

Q. And so in your analysis around Table 2, Dr. Hood, you 

stated that early voting turnout went up in 2016; is that 

correct?  

A. Yes.  That's what I found in a nutshell. 

Q. And, but you would agree with me, Dr. Hood, that there are 

a myriad of factors that can affect turnout; right? 

A. Yes. 

Q. And so one example, one of the bigger reasons could be 
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voter interest; isn't that correct? 

A. Many, many things affect turnout.  That could be one of 

them. 

Q. Candidate -- the candidate running can affect turnout? 

A. Yes. 

Q. Campaign spending on advertising can affect turnout? 

A. Yes.  Are you talking about -- again, we do have this 

isolated down to early turnout as opposed to just turnout.  I 

agree with what you're saying, but those are more general 

statements about turnout; right?  

Q. And you would agree that the competitiveness of a race can 

affect turnout? 

A. In general, yes. 

Q. And you would also agree that just looking at a turnout 

rate, it doesn't tell you whether an individual voter is able 

to overcome a barrier or cost to casting their vote, does it? 

A. No. 

Q. So, Dr. Hood, I want to talk a little bit about your 

analysis of out-of-precinct provisional voting.  

A. Okay.  

Q. You also did a cross-state comparison of out-of-precinct 

provisional voting; isn't that right? 

A. That's correct. 

MS. CALLAIS:  And can we look at 526, page 53?

 

Case 2:16-cv-01065-DLR   Document 400   Filed 10/18/17   Page 162 of 262  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 2998 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

M.V. HOOD, III - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

2115

BY MS. CALLAIS:

Q. I believe you talked about this with counsel, but you 

characterized Washington as not applicable.  Isn't that right? 

A. Yes. 

Q. But you would agree that Washington wouldn't have any 

issues with out-of-precinct provisional voting, would it? 

A. It just effectively doesn't exist, from my understanding, 

in the state of Washington. 

Q. So in Washington, a voter can't be disenfranchised because 

they go to the wrong precinct; right? 

A. I don't know that I'd use that exact word.  There's no 

right or wrong precincts anymore in Washington state.  There's 

just not.  It's mostly a vote-by-mail state.  They do have vote 

centers on Election Day, but you can go to any vote center.  

There's no right or wrong vote center to go to. 

Q. You're aware, Dr. Hood, that prior to becoming a 

vote-by-mail state, Washington did count out-of-precinct 

provisional ballots? 

A. No.  I'm not aware of that myself. 

Q. Are you aware that we've had testimony in this case to 

that? 

A. No.  I haven't been here.  This is my first day to be in 

court. 

Q. Well, welcome, Dr. Hood.  

Dr. Hood, on this chart, you also characterized 
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Vermont as not applicable? 

A. Right. 

Q. And you would agree that this is a state, again, where 

people, they're just not going to be subject to having their 

vote disqualified because it was cast in the wrong precinct; 

right? 

A. Yes.  I have a note that it's essentially nonexistent, so 

it would be -- I mean, from the way it was explained, it would 

be almost impossible in Vermont. 

Q. If we go to page 50, you listed Ohio also as a state where 

out-of-precinct provisional votes are not counted; is that 

right? 

A. Right. 

Q. But you're aware that in Ohio, when an out-of-precinct vote 

is cast in a polling location where there are multiple 

precincts, that out-of-precinct vote is, in fact, counted? 

A. Okay.  Say that one more time, please. 

Q. When an out-of-precinct vote is cast in Ohio in a polling 

location that has multiple precincts in it, those votes are -- 

and it's cast in the wrong precinct, those votes are actually 

counted.  Correct? 

A. Okay.  This is from memory.  And I don't have all state 

statutes memorized.  I think -- I think that part of it was 

changed so a location that has more than one precinct at the 

same location, I think now you're not subject to the 
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out-of-precinct provision.  But it still exists in Ohio.  So if 

you went to the wrong precinct location and it didn't contain 

your precinct along with others, then you're still subject to 

that.  I mean, that's what I remember. 

Q. But if you go to a precinct that has multiple -- a polling 

location that has multiple precincts in it and you cast a vote 

in the wrong precinct, your ballot will count in that 

circumstance? 

A. I think that was changed recently, yes, by the Secretary of 

State in Ohio.  Again, this is from memory. 

Q. And you're aware of that, though? 

A. I'm telling you, from what I remember, yes.  

Q. And that's not noted in your chart? 

A. No. 

Q. So, Dr. Hood, your report also provided an analysis of 

factors in Arizona's voting system that could -- that should 

mitigate the casting of out-of-precinct ballots.  Right? 

A. Yes. 

Q. And you list things such as the mailing of a registration 

card.  Right? 

A. Right.  That's correct. 

Q. Or the mailing of a sample ballot? 

A. Correct. 

Q. General advertising; right? 

A. Correct. 
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Q. But you didn't contact any voters to verify whether any of 

these methods that you listed were helpful in informing them 

about the need to vote in the correct precinct, did you? 

A. I did not conduct a survey of voters in Arizona.  That's 

correct. 

Q. And you didn't undertake any analysis to verify whether 

voters actually received the mailings that you mentioned, did 

you? 

A. That's correct. 

Q. And you didn't perform a survey to verify that the outreach 

had an impact on the numbers of out-of-precinct provisional 

ballots cast? 

A. That's correct. 

Q. You didn't perform any statistical analysis on the outreach 

methods? 

A. Could you be a little more specific?  I mean, I -- I 

didn't.  I could not conduct a statistical analysis without 

collecting data, though, which I've admitted I didn't do on 

this, so... 

Q. And you didn't actually take any steps to verify that poll 

workers were telling voters that they were voting in the wrong 

place, did you? 

A. Not beyond talking with election officials or reading 

documents, no. 

Q. And you didn't talk to election officials in all of the 
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counties, did you? 

A. No.  That's true. 

Q. And you had read some declarations in the case at the time 

that you drafted your report; isn't that right, Dr. Hood? 

A. I believe they're cited, yes. 

Q. So you were aware that there are witnesses in this case who 

have testified that they were not told that they were at the 

wrong precinct.  

A. Well, that's my understanding, yes. 

Q. And you're also aware that there were voters who were not 

told that their provisional vote would not count.  Isn't that 

right? 

A. That's my understanding. 

Q. And you also provide an overview of Arizona's general 

district elections scheme; right, Dr. Hood?  

A. Yes. 

Q. And you include things like the special election board and 

curbside voting as part of that scheme? 

A. I think it's mentioned, yes. 

Q. But you don't know how many people utilize the special 

election board? 

A. Not specifically, no. 

Q. And you didn't research how different counties or states 

advertise that? 

A. No, I did not. 
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Q. And you didn't talk to anyone about the effectiveness of 

the special election board? 

A. No, I did not. 

Q. And you would agree that most people don't use curbside 

voting? 

A. Well, I didn't collect statistics on that.  Again, in most 

states that offer some kind of curbside voting, no, it's not 

the most heavily utilized voting method.  I can say that. 

Q. So part of your report, Dr. Hood, also focuses on causal 

connection and linkage.  And in your deposition, we talked a 

little bit about how to demonstrate a causal connection.  We 

used an example of the literacy test.  

And so you would -- you would agree that if someone 

were trying to demonstrate a causal connection between a 

literacy test and a disproportionate impact on minorities, one 

thing they could look at are registration rates by race; right? 

A. I believe I said that, yes. 

Q. They could also look at literacy rates by race; right? 

A. Sure. 

Q. And literacy rates, they're comparable to looking at 

something like mobility rates in the context of out-of-precinct 

provisional voting; right? 

A. I'm not an expert on literacy rates. 

Q. And you also opine that in order to show a causal 

connection, someone could also do the type of analysis that 
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Dr. Rodden did for out-of-precinct provisional voting; right? 

A. Well, that's one way to approach the problem, yes. 

Q. So you didn't talk about this much on direct, but your 

report provides some critique of Dr. Berman's report as well; 

right? 

A. The initial report. 

Q. The initial report does.  

So you would agree you don't have any reason to 

challenge the factual discussion in Dr. Berman's report; right? 

A. I think I state that. 

Q. But you'd agree you have no reason to challenge it? 

A. I think I state that in the report. 

Q. And your criticism of Dr. Berman's report focuses to some 

extent on how far back in time he looks?  

THE COURT:  Can you please slow down?  

THE WITNESS:  Yes. 

BY MS. CALLAIS:

Q. And in your own academic work, though, sometimes you 

perform an analysis that goes back 50 years; right? 

A. In my academic work?  

Q. Uh-huh.  

A. Yes.  

Q. And sometimes you perform analyses that go back a hundred 

years in time; right? 

A. Not consecutively, no.  I have not been able to reach that 
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feat yet.  I perform analyses back in time, but I don't have a 

hundred years of data is what I'm saying. 

MS. CALLAIS:  Can we look at Dr. Hood's deposition at 

line -- page 31, 31-22 to 32-1. 

BY MS. CALLAIS:

Q. And, Dr. Hood -- 

MS. HARTMAN-TELLEZ:  Your Honor, objection.  Again, I 

think if we pull out the entire question and answer, it will be 

complete. 

THE COURT:  Yeah.  Show him the whole thing.  

MS. CALLAIS:  Can you start at 17?  And you can 

pull -- Heather, you can pull out 17 through 4 on 32. 

BY MS. CALLAIS:

Q. Question:  What's historical political work?

Answer:  Well a lot of political science is, I'd say, 

recent past.  Just like we just had an election.  People are 

studying the 2016 election.  That's fairly recent.  But a lot 

of times I reach further back in time, 50 years, a hundred 

years, even going back 200 years.  So that's what I would refer 

to at least as political history. 

So you would agree with me, Dr. Hood, that you reach 

back 50 years, a hundred years, 200 years in your work? 

A. Yeah.  I think we're talking past each other.  That's 

exactly correct.  Although sometimes I have 50 years' worth of 

data and sometimes I'm just reaching back 200 years to a 
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specific election.  That's all I'm saying.  I don't have 

200 years' worth of data is all I'm saying. 

Q. Dr. Hood, I think you testified --

MS. CALLAIS:  And you can take that down. 

BY MS. CALLAIS:

Q. -- that you served as an expert in about 15 cases over the 

last five years? 

A. Well, they're listed.  I think that's approximately 

correct. 

Q. And one of those cases was Florida v. United States; is 

that right? 

A. Yes. 

Q. And you opined in that case that a reduction in the number 

of early voting days would not have a disproportionate effect 

on African-Americans; right? 

A. Yes. 

Q. And the Court rejected your opinion in that case? 

A. Yes. 

Q. You also testified in Veasey v. Perry, the Texas voter ID 

case; right? 

A. Correct. 

Q. And in that case, the district court gave your opinion, 

quote, little weight.  Isn't that right? 

A. I believe that's correct, yes. 

Q. And it's not listed on your report, Dr. Hood, but you were 
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also an expert in Common Cause/Georgia v. Billups; right? 

A. Right. 

Q. And the Court in that case excluded your expert report 

under the Daubert test; isn't that right? 

A. Correct. 

Q. And they found your methodology to be unreliable? 

A. It's been quite a while since I've looked at that. 

Q. And in -- you were also an expert in Northeast Ohio 

Coalition for the Homeless v. Husted? 

A. Right.

Q. And the Court in that case found that your testimony and 

report were largely irrelevant to the issues before the Court, 

and it reflected methodological errors that undermined your 

conclusions; is that right? 

A. I'm not going to quibble with you, if that's what it says. 

Q. And it ultimately found that your contribution was of 

limited value.  Isn't that correct? 

A. From what I remember, yes.  I mean, I don't remember the 

exact quotes, but... 

Q. And of the 15 cases you talked about, most of your work as 

an expert witness has been on behalf of government and local 

agencies; isn't that right? 

A. Most of it, yes. 

Q. And you testify more often for defendants than plaintiffs; 

right? 
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A. That's true, yes. 

MS. CALLAIS:  No further questions.  

THE COURT:  Redirect?

MS. HARTMAN-TELLEZ:  Thank you, Your Honor.  

REDIRECT EXAMINATION

BY MS. HARTMAN-TELLEZ:

Q. Dr. Hood, I just have a few questions.  

Ms. Callais just mentioned a few cases in which you 

had previously testified or provided expert opinions.  The 

analyses that you did in those cases, were they the same type 

of analysis you did in this case? 

A. No, not exactly. 

Q. Going a little further back into the cross-examination, 

Ms. Callais asked you some questions about Ohio and 

out-of-precinct voting in Ohio.  

A. Right. 

Q. Is it your understanding that if a person casts a ballot in 

the wrong precinct in Ohio and that precinct is not located in 

the same location as another precinct, that that ballot is not 

counted? 

A. That is my understanding, yes. 

Q. And do you know if the counting of out-of-precinct ballots 

cast in a co-located precinct in Ohio is a result of litigation 

in that state? 

A. I don't think so directly, from what I remember.  I mean, 
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it was an issue that came up in litigation, but I think the 

state changed the rules relating to that issue through an 

administrative decree, from what I remember. 

Q. Okay.  Ms. Callais pulled up Table 1 from your report -- 

sorry, not Table 1.  The table from your second report 

regarding early voting within the boundaries of the 

Navajo Reservation.

MS. HARTMAN-TELLEZ:  So that's 526, page 9, Table 2.  

BY MS. HARTMAN-TELLEZ:

Q. And Ms. Callais asked you some questions about whether you 

were able to tell which of the votes cast early were cast in 

person or by mail.  

A. That's correct. 

Q. Okay.  And you -- I believe you testified that you weren't 

able to distinguish among those? 

A. Not most of the time.  I think there were a small number of 

votes I was able to exclude where someone walked the early 

ballot into a precinct.  I think that was just in Navajo 

County, though. 

Q. But all of these people successfully cast ballots; right? 

A. Right.  That's true. 

Q. And this analysis was not an analysis of overall turnout in 

the election; is that right? 

A. That's certainly true, yes. 

Q. It was just who voted early? 
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A. In these precincts in the Navajo Nation, yes. 

MS. HARTMAN-TELLEZ:  Your Honor, if I may have a 

moment. 

THE COURT:  Yes. 

MS. HARTMAN-TELLEZ:  All right.  No further questions 

for this witness. 

THE COURT:  Okay.  You may step down.  Thank you for 

coming.  

THE WITNESS:  Thank you, Your Honor.  

(Witness excused.) 

THE COURT:  Defense may call the next witness. 

MS. AGNE:  Thank you, Your Honor.  The defense calls 

Commissioner Scott Freeman.  

THE COURT:  We'll go about 15 minutes and break. 

MS. AGNE:  Thank you.  

THE COURT:  Commissioner Freeman, would you come up 

here, please, and be sworn. 

SCOTT FREEMAN,

called as a witness herein by the Defendants, having been first 

duly sworn or affirmed, was examined and testified as follows: 

THE COURT:  You may proceed.

DIRECT EXAMINATION

BY MS. AGNE:

Q. Good afternoon, Commissioner Freeman.  

A. Good afternoon. 
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Q. So you have served as a commissioner on the Arizona 

Independent Redistricting Commission; correct? 

A. Yes, I have. 

Q. And can you describe that service? 

A. It was very extensive service.  It involved appearing 

personally at virtually all of the commission's 80 public 

hearings.  It involved -- I started tracking my time about 

midway in 2011.  I was appointed in January 2011, and I 

estimated at least in 2011, there was conservatively about 

1,500 hours that I devoted to the commission.  

We had hearings as of -- up to about six months ago, 

when we had our last hearing to close the commission, probably 

the entire service was at least 3,000 hours.  It was very 

stimulating, invigorating.  It was unpaid, but that's okay.  I 

knew that getting into it.  And it was something that I'm proud 

of and I'm happy that I did it, and it's something I'll tell my 

kids about when they're older. 

Q. And that was Arizona's most recent round of redistricting? 

A. Correct. 

Q. And that's an appointed position? 

A. It is.  The commission is a creature of the Arizona 

Constitution.  The first four commissioners are appointed by 

legislative leadership.  They have to have certain 

qualifications that -- it's designed to pick people that are 

kind of from outside the political realm.  You cannot have 
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served in public office for the three years prior to 

appointment.  You could not have been a registered paid 

lobbyist.  You cannot have served in any official capacity in a 

campaign, and you had to have consistent party registration 

during that period. 

After the first four are appointed -- and by the way, 

you had to have been first nominated by the appellate court 

nominating commission before you could be appointed -- the four 

commissioners meet in a meeting called by the Secretary of 

State's Office, and we interview from a slate of five 

nominees -- again, from the appellate court nominating 

commission -- the fifth commissioner.  

And then once we have all five constituted, we begin 

following the procedures laid out in the Arizona Constitution 

as to what we're supposed to do. 

Q. And what do you do when not serving as a redistricting 

commissioner? 

A. I am a lawyer with Fennemore Craig, and I've been 

practicing since sometime after I graduated in '94.  I practice 

primarily in the area of commercial litigation, some products 

liability.  I'm recently a recent past president of the Arizona 

Association of Defense Counsel, am currently the state rep for 

DRI, which is the sort of national analog of the AADC, and I 

have a wife who's a lawyer and four young children, one of whom 

was born during the redistricting process. 
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Q. Congratulations on your 5-year-old.  

You were one of the vice-chairs of the redistricting 

commission; correct? 

A. Correct.  The Constitution says one of the five will serve 

as the vice-chair.  What we did was we had two vice-chairs, and 

we kind of said to ourselves, I think, that we were going to 

alternate.  The other vice-chair was Commissioner Herrera.  He 

stepped down from the commission a few years ago, so I'm the 

last vice-chair standing, I guess.  

Vice-chair is important with respect to quorum issues 

and calling meetings and who presides over the meetings when 

the chair of the commission is not there. 

Q. And that was Commissioner Jose Herrera, your colleague? 

A. Correct. 

Q. And do you recall his party affiliation? 

A. He's a Democrat. 

Q. And you mentioned that the procedure for redistricting is 

set forth in the Arizona Constitution.  Can you describe the 

criteria involved? 

A. The constitution lays out sort of a four-phase road map as 

to how we are to discharge the redistricting function.  

Phase 1 is, first of all, we discard the old maps.  We 

don't use them.  Phase 1 is the creation of what's called the 

grid map, which is simply drawing the requisite number of 

districts on the map.  They are to be equally populated and 
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laid out in a gridlike pattern.  That's it.  If population was 

evenly distributed across the state, the congressional map 

would look like a tic-tac-toe board and the state legislative 

map, which has 30 districts, would look like a checkerboard.  

Of course, it's not evenly distributed so it doesn't look like 

that.  

But those are the only things we're supposed to look 

at.  That is to serve as the starting point for the mapping 

process.  It sort of eliminates a starting point bias.  The 

commission did a series of coin flips to determine how we would 

construct that grid map.  Then we moved to Phase 2.  

Phase 2 involves adjusting those gridlines to satisfy 

six mandatory redistricting criteria that are set forth in the 

Arizona Constitution.  Those are -- and I won't be able to do 

it verbatim ac literatim, but they are compliance with the 

constitution and the federal Voting Rights Act:  Compact; 

contiguous; equal population; respect for intrastate political 

boundaries like county lines, municipal lines; respect for 

communities of interest; and the favoring of competitive 

districts.  

After the commission has done those things, it moves 

to Phase 3, which is we now hold these maps open for public 

comment for a minimum of 30 days.  These maps are now known as 

the, quote, draft maps, end quote.  And during that period, the 

public can give comment.  The public can actually give comment 
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and did give comment throughout the process.  The legislature 

can also give recommendations through memorial and majority or 

minority reports.  And the commission is required by law to 

consider those recommendations.  

After that public comment period, after Phase 3 ends, 

we move to Phase 4.  The commission can then make further 

refinements to the map -- presumably based on what we just 

heard -- again, to satisfy the six criteria.  

At the end of that, the commission votes to approve 

the final maps.  

Now, there's one more thing that needs to be done, at 

least needed to be done in 2011, which was we had to then 

submit the maps to either -- for preclearance purposes either 

to the DOJ or by phone-in action in the DC federal court. 

Once we received preclearance, the maps could be 

implemented and used.  And that's kind of it in a nutshell. 

Q. And you did very well, I think, remembering the six 

criteria from memory.  Those are in Article IV, Part 2, 

Section 1, Clause (14) of the Arizona Constitution? 

A. That sounds right. 

Q. And then did the commission keep a record of its 

activities? 

A. Yes.  We had a court reporter at every hearing, and even 

our executive sessions were recorded, so we had a fairly -- we 

kept our maps.  We often posted the maps as they were being 
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developed on our website.  Our -- we live-streamed our 

hearings, and we posted them on the website as well so it was 

all available to the public. 

Q. And I imagine you don't recall about how many pages of 

transcripts the commission produced? 

A. No.  I have -- lots. 

MS. AGNE:  Stacy, could you pull up Exhibit 339, 

please, page 2.  And we're going to call out line 15.  

And actually, if you can pull up page 3 as well.  

Sorry.  And then line 15 on page 2 through line 15 on page 3.  

MR. TISCHENKO:  Your Honor, I'd like to object on 

foundation grounds.  I believe this is a deposition transcript 

from Linda McNulty, another commissioner, and I'm not sure that 

Mr. Freeman was present or what his knowledge is of this 

particular deposition.  

THE COURT:  How are you going to use this?  

MS. AGNE:  Your Honor, it's being used to refresh his 

recollection on the number of pages of transcript.  They just 

used a deposition transcript to refresh recollection with the 

prior witness. 

THE COURT:  Overruled. 

BY MS. AGNE:

Q. Commissioner Freeman, if you'll look to -- we're discussing 

the criteria under the Arizona Constitution.  You mentioned 

Clause (14) of Article IV, Part 2, Section 1.  And if you see 
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on line 20 there, through 25, it states a Criteria A, 

accommodating the goals set forth below, and those goals begin 

with A where it reads:  

Districts shall comply with the United States 

Constitution and the United States Voting Rights Act.  

Did I read that correctly? 

A. Yes. 

THE COURT:  I thought you were using this to refresh 

his memory.  Why don't you just have him look at it?  If it 

refreshes his memory, he can tell you that it does. 

MS. AGNE:  Okay.  Thank you, Your Honor.

BY MS. AGNE:

Q. Commissioner Freeman, does that refresh your recollection 

about what Criterion A is?

A. Yes.

Q. And then if you'll also look to line 4 on page 3 and read 

through line 15, please, if you would.  

A. Okay.  I read it. 

Q. Does that refresh your recollection of about how many pages 

of transcript the Redistricting Commission produced? 

A. It was easily 10,000 pages of material. 

Q. And then do you recall serving with Commissioner Linda 

McNulty? 

A. Yes. 

Q. Do you recall her party affiliation? 
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A. Democrat. 

Q. Did you always see eye to eye with Commissioner McNulty? 

A. No.  We had our disagreements and interesting 

conversations, but we were always very cordial and 

professional.  She's a lawyer with Lewis and Roca in Tucson. 

Q. And one thing that you and Commissioner McNulty could agree 

upon was the Voting Rights Act compliance? 

A. Yeah.  I think that was something the entire commission was 

concerned about, and I think compliance with the federal Voting 

Rights Act was something that infused the entire commission 

from even before we started manipulating the maps. 

Q. And during your service on the commission, did you find 

that the interests of minority communities were respected? 

A. Yes.  Absolutely, they were.  We heard from them 

extensively during the process.  We conducted hearings all over 

the state.  A lot of that was designed to solicit input from 

minority communities.  

We had translation services available.  We had 

hearings in Tuba City, Window Rock, Honda, Sells, on the 

Tohono O'odham Reservation land.  We had on the San Carlos 

Apache tribal area in Globe.  We even conducted a hearing at 

the Heard Museum where it was a conclave of all the tribal 

leaders, and it was pretty much an entire hearing devoted to 

listening to tribal leaders.  

In addition, we heard from various Hispanic groups.  I 
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believe one was called Hispanic Coalition for Good Governance.  

They appeared -- again, they -- before we even were equipped to 

manipulate a map, we were listening and hearing from them.  

So that was something I understood as a commissioner 

that when we ultimately came to the point where we're going to 

submit our maps to the DOJ or to the DC court, it wasn't just a 

matter of sending them two maps and say, "Here you go."  It was 

providing the support for those maps, including all the data 

that we could provide to the DOJ, and to show that we conducted 

this outreach and we heard from these groups, and that we 

listened to them and that there were no concerns present.  

Because it was my understanding that at least in 

seeking preclearance, it was very easy to get a letter back 

from the DOJ saying, "You haven't given us enough.  Give us 

more information."  

And the goal was to get both maps.  I think the 

congressional map was cleared the first time back in 2001.  But 

this time the goal was to get both the state and federal maps 

precleared on the first try without even getting a letter for 

more information from the DOJ.

So that was something that infused the process, and 

it's something that I think all commissioners looked at.  When 

they were looking at maps, you had to look -- address Voting 

Rights Act concerns from the beginning.  If you didn't, if you 

held that to the end, you could very easily find yourself going 
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down a path that you couldn't get out.  You could look at all 

the other criteria and then find:  Wait a minute.  We can't 

comply with the -- none of these have the requisite number of 

the voting to elect districts in there.  We're going to have to 

work backwards now.  

So those kinds of concerns were paramount to the 

commission and things we addressed from the start. 

Q. And I believe you testified earlier that one of the 

constitutional criterion in map-drawing is communities of 

interest.  Is that correct?  

A. Communities of interest are to be respected, yes.

Q. And so one way you would hear from minority groups in the 

process is as a community of interest? 

A. We had people come and address the commission and say that 

their group or their geographic area was a community of 

interest.  I particularly recall hearing that from 

representatives of tribal interest.  They contended that the 

tribal lands, the reservation lands, whether there was someone 

living there or not, that land was a community of interest to 

them.  They did not want to see it separated.  

And I can think of another -- one example that really 

jumps out to me is we heard extensively from the Navajo Nation 

Human Rights Commission.  And if I got -- I'm not sure if I'm 

remembering the name right.  It was Mr. Gorman's group.  

And the Navajo Nation, of course, is located in 
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northeast Arizona, but they own a huge swath of land just south 

of the Grand Canyon called the Big Boquillas Ranch -- probably 

not pronouncing that quite right -- but they wanted that 

included in their district.  I don't know whether that's 

officially Navajo land now or whether any tribal members live 

there, but they owned it and they wanted it part of their 

district, and they got it part of their district.  

The Hopis owned land south of I-40 and north of Forest 

Lakes.  I've been on that land, and there's nobody living 

there, to my knowledge.  But they wanted it.  It's a 

checkerboard pattern of land that they own.  They wanted that 

included in their district.  

So, yes, and there's various other examples where they 

considered their lands a community of interest.  It needed to 

be respected, and we wanted to take that into account because 

we wanted to show that we listened to them during the process. 

THE COURT:  Is this a good place for a break?  

MS. AGNE:  Yes, Your Honor.  Thank you. 

THE COURT:  Let's take our afternoon break.  Come back 

at 3:00 o'clock.  

(Recess taken, 2:45 p.m. to 3:03 p.m.) 

THE COURT:  You may continue.  

MS. AGNE:  Thank you, Your Honor.  

BY MS. AGNE:

Q. Commissioner Freeman, you mentioned public hearing -- 
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excuse me.  Microphone's on now.  

You mentioned public hearings in places like 

Window Rock on the Navajo Nation; correct? 

A. Correct. 

Q. Did you drive to a public hearing in Window Rock? 

A. Yes, I did. 

Q. Any trouble getting around on the roads up there? 

A. No.  The -- our hearing was actually just outside of 

Window Rock, but even after that hearing, I think 

Mr. Kanefield, who is one of the commission's lawyers and I, we 

drove up to Window Rock, went up to Window Rock, saw the Code 

Talker memorial there and walked through a bazaar that was 

going on.  I mean, there was really no issues. 

And I think right after that hearing, we had a hearing 

in Eagar, Arizona.  And so I proceed directly from the 

Window Rock hearing to the Eagar hearing, which was the next 

day. 

Q. And you probably don't recall specific comments you heard 

at each public hearing? 

A. No, although it's possible if I was prompted in some way, I 

might remember something.  But no, generally, no, I don't 

remember. 

Q. Do you remember, on the redistricting commission 's 

website, there's an analysis of the public hearings in 

PowerPoint form? 

Case 2:16-cv-01065-DLR   Document 400   Filed 10/18/17   Page 187 of 262  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 3023 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SCOTT FREEMAN - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

2140

A. Yeah.  There was an effort to sort of compile or tabulate, 

you know, comments that the people were making, and we made 

that available to the public. 

Q. And would that document help refresh your recollection? 

A. It might. 

MS. AGNE:  Stacy, if you could pull up the PowerPoint 

from azredistricting.org.  

BY MS. AGNE:

Q. And, Commissioner Freeman, this states on the front:  

Analysis of Round Two of Public Hearings, 11/29/11? 

A. Correct. 

Q. And that appears to be the PowerPoint we were discussing? 

A. Looks like it, yes. 

MS. AGNE:  And, Stacy, if you'd go to Slide 9, please.  

BY MS. AGNE:

Q. Commissioner Freeman, does this slide help refresh your 

recollection, once you've read it, of what feedback you heard 

at the Window Rock hearing? 

A. Yes.  There were -- just so we're clear, we had two 

hearings up in Window Rock, and I attended the first one 

personally.  The commission had two sets of what we called 

public comment hearings across the state.  It -- these weren't 

official business meetings of the commission, but at least two 

commissioners -- our goal was to have two commissioners there 

in person.  If you could not attend in person because there 
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were so many of them, you at least watched on the live stream. 

So the first one in Window Rock, I attended in person.  

The second one, I recall that the live stream did not go 

through that day, but we did have a record of it so I watched 

it later. 

But what we heard at both of those hearings was 

primarily focused on tribal members coming to the microphone 

and telling us their concerns. 

Q. And did they express support for the maps? 

A. Yes.  I don't recall an instance where we had -- really, 

when I say "concerns," I meant there -- what they would like to 

see how the district be configured.  

I don't recall hearing anything in the way of negative 

criticism of the conduct of the commission or how any of the 

maps had been developed by either tribal representatives or 

representatives of Hispanic groups. 

MS. AGNE:  Stacy, if you could move to Slide 13, 

please.  

BY MS. AGNE:

Q. Commissioner Freeman, you mentioned a hearing in Tuba City 

as well; is that right? 

A. Correct. 

Q. And does this slide on the PowerPoint help refresh your 

recollection of the feedback you heard there? 

A. Yes.  Again, it was perhaps 100 percent devoted to tribal 
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concerns, and this one was more focused on the Hopi Nation.  

And that's what we heard in Window -- or Tuba City. 

Q. Did you hear about the importance of keeping tribes 

together as communities of interest? 

A. I wouldn't be able to point to any specific hearing where I 

heard that, but I did hear that during the process repeatedly, 

and I gave a few examples earlier about that.  And I've -- 

there are more.  

I remember the Tohono O'odhams, their tribal area 

extended into Pinal County, I believe.  There was a little 

chunk of it there, and they were pretty adamant that they 

wanted that.  Even though they would mean splitting another 

county, they wanted to make sure that their tribal community 

was together in the same district.  And the commission did 

that. 

MS. AGNE:  Stacy, if you could please pull up 

Exhibit 343, page 2.  

BY MS. AGNE:

Q. Commissioner Freeman, you previously testified about the 

extensive record the commission created and that there was a 

court reporter at the hearings creating a record of each 

hearing.  Is that right? 

A. Correct. 

Q. And then --

MS. AGNE:  Actually, sorry, if you could go to page 1, 
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Stacy.  

BY MS. AGNE:

Q. This is a September 2nd, 2011, transcript of a hearing of 

the commission.  

Do you see that there? 

A. Yes. 

Q. And you see your name as attending? 

A. Yes. 

MS. AGNE:  And then, Stacy, if you could please move 

to page 2.  And call out lines 2 through 13.  

BY MS. AGNE:

Q. Commissioner Freeman, who was Willie Desmond? 

A. Mr. Desmond was a representative of the commission's 

mapping consultant. 

Q. And what was the name of the mapping consultant company? 

A. Strategic Telemetry.  And their role was basically to 

manipulate -- crunch the data and manipulate the map for us.  

And so typically during hearings, commissions would give -- 

commissioners would give -- or the commission itself would give 

instructions to the mapping consultant.  

Sometimes the map could be manipulated in the public 

hearing.  Other times, it was going to be too complicated.  And 

so that was sort of homework for Mr. Desmond, typically, who 

would take it to wherever he was staying and do that and bring 

the results back to the next hearing.  
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Q. And I believe on this exhibit, on the transcript of the 

September 2nd, 2011 hearing, Mr. Desmond is speaking about a 

homework list.  And he notes he has Commissioner Freeman for 

the county boundaries map to take into account the Hispanic 

Coalition's proposed districts.  

Did I read that correctly? 

A. Yes. 

MR. TISCHENKO:  Your Honor, we object on the basis of 

hearsay. 

MS. AGNE:  Your Honor, this is a public record.  I was 

about to move for admission.  

THE COURT:  Your objection is to the question she 

asked that he answered?  

MR. TISCHENKO:  To the extent that she's using it to 

refresh his recollection as to what he heard, we don't object.  

But to the extent that she's offering it -- you know, that 

she's about to introduce it into evidence for the truth of the 

matter, it's hearsay and not subject to any exception, 

including the public records exception.  It's an out-of-court 

statement. 

THE COURT:  This is a deposition you want to use?  

MS. AGNE:  No, this isn't a deposition, Your Honor.  

It's available on the commission's website.  They had a court 

reporter at every public hearing, so it's a public record of 

the commission's business.  
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MR. TISCHENKO:  To the extent that they're offering it 

to show that this was said at a hearing, we don't object.  But 

to the extent it's being offered for its truth, the fact that 

it was, you know, transcribed at a hearing doesn't mean it's a 

public record.  

MS. AGNE:  Under 803(8), Your Honor, I believe it 

meets the criteria for the hearsay exception.

MR. TISCHENKO:  Your Honor, it's neither a statement 

of the office's activities, it's certainly not factual findings 

from a legally authorized investigation.  It's not a matter 

observed under a duty to report.  It's simply a member of the 

staff saying something at a meeting. 

MS. AGNE:  If I might add, Your Honor, the witness 

testified that it's a record of the office's activities, and 

the commission -- he also testified that the Arizona 

Constitution requires that the commission report its duties.  

So I think it meets a couple of those clauses under 803(8). 

THE COURT:  I think it meets 803(8).  Overruled.

BY MS. AGNE:  

Q. So, Commissioner Freeman, you took into account the 

Hispanic Coalition's proposed districts when mapping? 

A. Yes, I did. 

Q. And then you'll see further down lines 9 through 13, that 

the -- there was consideration as to whether to split tribal 

areas.  
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A. Yes.  And I remember what was going on here.  This was 

early in the process and concerning the development of the 

federal map.  And, again, as I testified earlier, taking into 

account where we're driving the map towards districts that 

would be configured in a way that would satisfy the Voting 

Rights Act was something we had to do from the outset.  

So one of my initial instructions to the mapping 

consultant when I was working on one of the federal maps was:  

See if you can adjust the gridlines to either trace or 

approximate proposed districts that have been submitted to the 

commission by -- I believe it was the Hispanic Coalition for 

Good Government.  I viewed them as a good first approximation 

of what ultimately we were going to find were the two Voting 

Rights Act districts that would be true ability-to-elect 

districts. 

So this is probably -- September 2nd is when we were 

getting into that or Mr. Desmond was coming back with a map 

where he said he had done that. 

With respect to the Native American districts, on the 

federal map you cannot create a minority-majority district with 

Native American -- a Native American district.  So there was 

extensive consideration and discussion as to what we should do 

about that.  

And one of the things I recall hearing from the 

Navajo Nation and their representative was, look, on a prior 
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map in the progenitor district, so to speak, that encompasses 

the Navajo Nation, there was a certain percentage of 

Native American voting age population in that district.  

Certainly not enough to make it an ability-to-elect district.  

But they didn't want to see that diluted, so they wanted to 

maintain that or increase it. 

And ultimately, the map -- the district that 

encompasses that area did improve those metrics.  But it wasn't 

going to encompass all of the tribal areas, so we had to make 

some decisions down the road as to, you know, would -- the goal 

was to keep all the tribal areas together, but would the, for 

example, San Carlos Apache Tribe be kept with the White 

Mountain Apache Tribe?  That hadn't been determined at this 

point in the process yet.  But it was something we were 

thinking about, and we were getting lots of input from those 

groups about those issues. 

MS. AGNE:  Just so the record is clear, we move to 

admit Exhibit 343 into evidence. 

THE COURT:  Any objection?  

MR. TISCHENKO:  The same objection, Your Honor. 

THE COURT:  Okay.  Exhibit 343 is admitted. 

(Exhibit No. 343 admitted into evidence.) 

BY MS. AGNE:

Q. And, Commissioner Freeman, you mentioned Strategic 

Telemetry, the mapping consultant? 
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A. Yes. 

Q. Did you get an idea of the principals of that mapping 

consultant? 

A. It was Ken Strasma.  Mr. Strasma was the principal. 

Q. And did you gain a sense of the mapping consultant's normal 

clientele of whether it had a political persuasion? 

A. Yes.  The Strategic Telemetry had worked exclusively for 

what I would call left-of-center groups, with the exception of 

Michael Bloomberg.  They worked for the Bloomberg campaign, I 

believe, but they worked for the -- President Obama's campaign, 

I believe Senator Kerry's campaign, the SAE AP unions.  So it 

was pretty much -- they were definitely from one side of the 

political spectrum. 

Q. And in your work as a commissioner, did you gain a sense of 

the history and position of the Arizona Independent 

Redistricting Commission, whether it was among the first in the 

country? 

A. I think Arizona was the vanguard there.  I think we were 

the first state to develop a commission-based redistricting 

system.  It was through Prop 106, which was passed by the 

voters in 2000.  I think after that, California adopted a 

commission-based redistricting system similar to Arizona's, 

although they have a much more robust commission.  Of course, 

they have a much more robust state.  

There are other states that use -- definitely minority 
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states, but other states now that use commission-based 

redistricting or some sort of hybrid where perhaps the 

legislature or the -- there might be judicial veto or 

something.  And Iowa comes to mind, but I cannot sit here and 

tell you exactly how their system works.  I want to say Idaho 

comes to mind, although that is a comparatively small state.  

But I believe we were the first. 

Q. And Arizona has a progressive model of redistricting? 

A. Definitely. 

Q. And the commission achieved preclearance on the first try 

in this most recent round for both sets of maps? 

A. That's correct. 

Q. And the initial commission in Arizona achieved preclearance 

for the congressional maps? 

A. On the first try, yes.  And on the state map, I believe, a 

letter had been submitted late in the process and they had to 

go back and revisit a couple districts, but I'm not clear on 

all the details on that. 

Q. And you mentioned Leonard Gorman of the Navajo Human Rights 

Commission --

A. Yes. 

Q. -- earlier in your testimony? 

MS. AGNE:  Stacy, if you could bring up Exhibit 347, 

please.  And page 1.
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BY MS. AGNE:

Q. Commissioner Freeman, this is a January 10th, 2012, 

transcript of the public hearing of the commission.  And you 

see your name as attending --

A. Yes. 

Q. -- on the front?

MS. AGNE:  If you'll go to page 2.  

MR. TISCHENKO:  Your Honor, if I may, I think this is 

probably going to go the same way, but the same objection as 

before.  To the extent that Mr. Gorman's statements are being 

offered for the truth of the matter, he's clearly not a public 

official in any way.  And so I would submit that it does not 

fall into the public records exception for the truth of the 

matter.

MS. AGNE:  Offering it as a public record, Your Honor, 

of the testimony the commission heard from Mr. Gorman.  

THE COURT:  Overruled.  

BY MS. AGNE:

Q. Commissioner Freeman, if you'll -- 

MS. AGNE:  Actually, Stacy, if you'll go to page 2, 

please.  And lines 3 through 13.  

BY MS. AGNE:

Q. And, Commissioner Freeman, Mr. Gorman testified earlier in 

this matter that this represented his testimony on 

January 10th, 2012, to the commission.  
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Does this look to be, to you, a copy of his testimony 

on behalf of the Navajo Human Rights Commission? 

A. Yes. 

Q. And so he testified that he illustrated to you, the 

commission, the need to comply with Section 2 and also 

Section 5 of the Voting Rights Act? 

A. That's correct. 

Q. And he also testified that he believes that that has been 

part of the play, part of the discussions and to the end of the 

commission's works.  Correct? 

A. Yes.  He was pleased. 

MS. AGNE:  And, Your Honor, we would move to admit 

Exhibit 347 into evidence. 

MR. TISCHENKO:  Same objection, Your Honor. 

THE COURT:  Overruled.  Exhibit 347 is admitted. 

(Exhibit No. 347 admitted into evidence.) 

MS. AGNE:  No further questions on direct, Your Honor. 

THE COURT:  All right.  Cross-examination. 

CROSS-EXAMINATION 

BY MR. TISCHENKO:

Q. Good afternoon, Mr. Freeman.  

A. Good afternoon. 

Q. Obtaining preclearance was important to the commission; 

correct? 

A. Correct. 
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Q. And that was, in part, because from 1982 to 2002, the U.S. 

Department of Justice objected to four of Arizona's statewide 

redistricting plans under Section 5 of the Voting Rights Act; 

right? 

A. I don't doubt what you're telling me, but I don't know that 

as a fact. 

Q. But you do know that in 2002, the USDOJ objected under 

Section 5 of the Voting Rights Act to the state legislative 

redistricting plan that was adopted by the commission itself; 

correct? 

A. That may be, or they may have got a letter requiring more 

information.  I just -- I don't know the details on that. 

Q. But in 2012, the USDOJ precleared both the congressional 

and state legislative maps; right? 

A. Correct. 

Q. You're familiar with the Harris versus AIRC case; correct? 

A. Yes. 

Q. And the Arizona Secretary of State filed a brief in support 

of the Harris plaintiffs in the U.S. Supreme Court; right? 

A. Yes. 

Q. And you'd agree that if the Harris plaintiffs had been 

successful, the 2012 state legislative plan that had been 

precleared by the USDOJ would have been struck down; right? 

MS. AGNE:  Objection, Your Honor.  I don't think he 

was a plaintiff in Harris.
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MR. TISCHENKO:  He was a commissioner of the 

Independent -- 

THE COURT:  What is your objection?  

MS. AGNE:  Foundation. 

THE COURT:  Overruled.  

THE WITNESS:  I'm sorry.  Counsel, could you -- 

BY MR. TISCHENKO:

Q. Sure.  You'd agree that if the Harris plaintiffs had been 

successful in that suit, the 2012 state legislative plan that 

had been adopted by the commission and precleared by the USDOJ 

would have been struck down; right? 

A. As I sit here right now, I don't recall the relief the 

plaintiffs were asking for in that case.  But I would agree 

with you that, at least to me, the logical -- the allegation in 

Harris was the legislative map had been configured in a way 

where Republican-leaning districts were overpopulated, 

Democratic-leaning districts were underpopulated, so it was 

systematic and it was an equal protection argument and only an 

equal protection argument.  

On the state legislative map, there is a little bit of 

leeway.  You don't have to get equal population down to one 

person.  I think it's plus or minus 5 percent.  So that's what 

the argument was there.  

But what -- I would defer to whatever the briefs say 

in terms of what the relief was being asked for. 
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Q. The maps would have been -- would have needed to be 

redrawn; right? 

A. I'm not sure on that. 

Q. You're familiar with the Arizona State Legislature versus 

AIRC case; right? 

A. Yes.

Q. And in that case, the Arizona State Legislature itself 

actually voted to file the lawsuit? 

A. I don't know. 

Q. And would you agree that if the legislature had been 

successful in that case, the 2012 congressional plan that had 

been precleared by the USDOJ and adopted by the commission 

would have been struck down; right? 

A. Again, I'm not sure what the relief was, but the argument 

there was the U.S. Constitution says that the time, place, and 

manner of elections shall be the province of the legislatures 

of the states, and they're saying, "We're the legislature.  We 

cannot be deprived of that power with respect only to the 

federal map."  

So what would have happened if they had prevailed?  I 

don't know whether it would have required a remapping or not.  

I don't recall what the relief was that was asked for. 

Q. And you're familiar with the Leach versus AIRC case; right? 

A. Correct. 

Q. And two of the plaintiffs in that case were state 
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legislators; right? 

A. I believe that's the case. 

Q. And those legislators were Don Shooter and Vince Leach? 

A. Yes. 

Q. And you'd agree that if the Leach plaintiffs had been 

successful, the 2012 congressional plan that had been 

precleared by the USDOJ would have been struck down; right? 

A. I don't agree with that, because I believe in that case the 

plaintiffs had decided not to ask for that form of relief.  

What they were looking for was a decision from the trial court 

or perhaps the Arizona Court of Appeals to really give guidance 

to the future commission as to how the commission was to 

effectuate the instructions laid out for the mapping process in 

the Arizona Constitution. 

MR. TISCHENKO:  Nothing further. 

THE COURT:  Okay.  Redirect?  

MS. AGNE:  None, Your Honor.  Thank you. 

THE COURT:  All right.  You're excused.  Thank you for 

coming.  

THE WITNESS:  Thank you.  

(Witness excused.) 

THE COURT:  Defense may call the next witness.  

MS. KARLSON:  Defense calls Jim Drake, Your Honor.  

THE COURT:  How many more witnesses do you have?  

MS. KARLSON:  This is our last one. 
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THE COURT:  Really?  

MS. KARLSON:  So -- it was my understanding that you 

don't have anything else on your calendar today?  

THE COURT:  Right. 

MS. KARLSON:  We're hoping maybe we can get him 

finished.  

THE COURT:  I got some questions -- I have a lot of 

questions.  We'll see.  

MS. KARLSON:  Okay.  

COURTROOM DEPUTY:  Sir, you can come right up here. 

JIM DRAKE,

called as a witness herein by the Defendants, having been first 

duly sworn or affirmed, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MS. KARLSON:

Q. Good afternoon, Mr. Drake.  Can you please state and spell 

your name for the record.  

A. My name is Jim Drake, D-r-a-k-e.  

Q. What's the highest level of education you've attained? 

A. A law degree. 

Q. Where did you go to law school? 

A. I went to law school at California Western San Diego. 

Q. And when did you graduate? 

A. 1995. 

Q. Right after graduating from -- or after graduating from law 
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school, did you -- you spent a number of years as staff for the 

Arizona House of Representatives? 

A. I did, indeed. 

Q. What was your first position there? 

A. I was the banking and insurance analyst and the staff 

attorney. 

Q. What years did you serve in that capacity? 

A. 1995 to 1997. 

Q. What was your responsibility in that role? 

A. To oversee statutory changes related to Title 6, Title 10, 

and banking and corporations statutes. 

Q. Did you report to representatives from both parties? 

A. Not in that capacity.  It was mostly the majority. 

Q. Which was Republican; right? 

A. At that -- yes. 

Q. And what was your next position? 

A. I was the rules attorney.  Or no, excuse me, I was the 

judiciary attorney.  

And to anticipate the next question, I took care of 

Title 13 and the criminal code and oversaw those things. 

Q. And what years did you serve in that capacity? 

A. 1997 to 1999. 

Q. Were you responsible to one party or the other in that 

position? 

A. Again, that was to the majority.  Research department. 
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Q. And what was your next position? 

A. The next one was the rules attorney position, which was a 

nonpartisan position.  You worked for the entire body.  And in 

that capacity, I read every single piece of legislation that 

came out of committee for ten years.  It was from 2000 -- or 

1999 to 2009. 

Q. And did you do anything other than read the bills? 

A. Yes.  I -- after that, we were called upon in the committee 

hearing setting to render an opinion as to the measure's 

constitutionality. 

Q. And what did you do after that position? 

A. Sorry.  In 2009, I was selected to work as the Deputy 

Secretary of State for Arizona for -- by Secretary Ken Bennett. 

Q. And what were your -- what was your job title? 

A. In statute, it says Assistant Secretary of State, which has 

a great acronym.  And so that -- Assistant Secretary of State. 

Q. I'll try not to use that.  

What were your responsibilities as Assistant Secretary 

of State? 

A. I oversaw the -- well, when Secretary Bennett was acting 

governor, I would be acting Secretary of State.  And then when 

he was in the office, I would still facilitate and oversee the 

daily operations of all the divisions.  And I can go through 

most of those if you'd like. 

Q. Why don't you give us an example of some.  
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A. The publications division, which took care of the 

administrative code, the state law library, the notaries.  The 

biggest lion's share of things, though, was the oversight and 

working with the elections division. 

Q. And what did you do in the elections division? 

A. Helped both Amy and -- Amy Bjelland, who's now Amy Chan, do 

her job.  Same with Chris Kingsmore.  I helped review 

reasonable cause findings, helped them with their daily 

actions, going on L&A, logic and accuracy testing, things like 

that. 

Q. What was your next position? 

A. That ended in the very tail end of 2014.  And since the 

last few months of 2014 until today, I'm over at the Arizona 

House of Representatives. 

Q. And what's your title? 

A. I'm the chief clerk and counsel to the House. 

Q. What are your duties as chief clerk? 

A. The only way I can describe -- it's kind of like the 

central nervous system for the legislative body.  We intake all 

of the bills.  We process all of the bills.  We put out floor 

calendars.  We run the committee of the whole debates and all 

the amending of the measures during the legislative session.  

We produce a daily journal, and I also render parliamentary 

advice throughout the year. 

Q. Is that position partisan? 
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A. No.  It's nonpartisan.  It's for the whole House, and I'm 

elected. 

Q. How frequently are you elected? 

A. Every two years, at the beginning of every legislative 

session.

Q. And when you were elected most recently, what was the vote 

like? 

A. Thankfully, it was -- there was a motion by the majority 

leader, which was seconded by the minority leader, and it was 

unanimous consent. 

Q. When you were working at the Secretary of State's Office, 

did you have daily interaction with the elections team? 

A. Yes. 

Q. Did it consume a lot of your time? 

A. Again, it was -- the lion's share of my time was working 

with elections, because if things go wrong in the notary 

department, it's not a big deal.  But if things go wrong in the 

elections department, it's noteworthy. 

Q. And what was your philosophy when it came to running the 

elections division at the Secretary of State's Office? 

A. The vision that was imparted to us from Mr. Bennett was:  

Do the right thing.  Go where the information leads you.  And 

if there's any political fallout or consequence as a result of 

an enforcement action or something, he said he would worry 

about that.  But we were always to do the right thing. 
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Q. It wasn't to advocate for the Republican Party? 

A. No. 

Q. During your tenure at the Secretary of State's, do you 

recall a perception of fraud related to ballot collection? 

A. Yes, there was. 

Q. Do you know where this perception derived from? 

A. Anecdotally, there was a lot of talk at the capitol, but I 

think the primary source was probably Representative -- or, 

excuse me, at that time Senator Shooter.  But there was more 

than that.  There was chatter, is the only way I can describe 

it.  

Q. Did you receive any reports of problems from Senator 

Shooter? 

A. We did.  

Q. And what were those reports? 

MR. SPIVA:  Objection, Your Honor.  Hearsay.  

MS. KARLSON:  May I respond?  

THE COURT:  Yes. 

MS. KARLSON:  It goes to the knowledge of what the 

Secretary of State's Office knew.  It doesn't go to the truth 

of the matter.  

MR. SPIVA:  Objection.  Relevance.  

THE COURT:  I think what you're saying is it goes to 

the perception of fraud --

MS. KARLSON:  Correct. 
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THE COURT:  -- that was known to exist by the 

Secretary of State?  

MS. KARLSON:  Correct. 

THE COURT:  I'll let it in.  It's not being offered 

for the truth, but it's being offered to let -- so he can tell 

us what was perceived as fraud.

BY MS. KARLSON:  

Q. What did Senator Shooter report? 

A. Senator Shooter reported that there were trunkloads of 

ballots being dropped off.  And we took that information and we 

had to actually clarify and remedy what he had reported. 

Q. When you say "clarify and remedy," what are you talking 

about? 

A. Well, they weren't ballots.  They were voter registration 

forms that were dropped off en masse to the Yuma Recorder's 

Office.  So we put out a press release that clarified what that 

was. 

Q. Did -- why did you send out a press release? 

A. Again, in the elections realm, sometimes when -- things 

tend to blow up a little bit.  And there was -- we were 

receiving a lot of phone calls about this.  And since Senator 

Shooter had made an incorrect statement, people were concerned, 

so we felt the need to clarify actually what really happened. 

Q. And were they phone calls from constituents? 

A. Yes. 
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Q. Were they concerned about fraud? 

A. Some were. 

Q. Did the secretary's office receive reports of problems in 

San Luis elections? 

A. We did.  We received a one-page -- I don't know whether 

you'd describe it as a flyer or a letter from a resident of 

San Luis outlining some fraudulent activities. 

MR. SPIVA:  Objection again, Your Honor.  I don't know 

if I can just have a continuing objection on hearsay grounds to 

materials or statements made out of the court -- made out of 

court.  

THE COURT:  Well, I'm going to let this evidence in, 

as I said before, to establish the facts that -- of what was 

understood by the Secretary of State's Office to be evidence or 

concerns of voter fraud concerning ballot collection.  It won't 

be admitted for the truth of the matter.

BY MS. KARLSON:

Q. Do you recall that person's -- the person's name who made 

that complaint? 

A. The person who delivered the flyer to us was a gentleman by 

the name of David Lara.  And the person who authored the 

flyer -- I don't know what you want to call it -- flyer, paper, 

letter, was Guillermina Fuentes. 

Q. Did you meet with the complainant? 

A. We did, yes.  The office did.  
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Q. And -- 

A. This was -- I think in my deposition I said this was 

extraordinary -- and I mean that in a rare sense -- that you 

would ever have anybody say this.  And in response to that, 

we -- two of us -- two of us from the office went down to 

San Luis and met with Ms. Fuentes in her living room. 

Q. And what did she tell you? 

A. It was -- again, it was surprising.  I was down there with 

Shaylene [phonetic] Garcia from my office, who's a far better 

Spanish speaker.  And she was able to translate and help out on 

things that I didn't understand.  But we talked in her living 

room, and she talked about the collection of ballots and about 

opening ballots and about overvotes. 

Q. And so after they opened the ballots, what would they do 

with them? 

THE COURT:  Let me just interrupt.  

Did she say she saw this?  

THE WITNESS:  Yes. 

THE COURT:  Did she tell you who did it?  

THE WITNESS:  That's -- Your Honor, that's what was 

sort of extraordinary.  She was talking about it in the first 

person.  She used to -- she was talking about doing it. 

THE COURT:  She did it herself?  

THE WITNESS:  Yes. 

THE COURT:  Okay.
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BY MS. KARLSON:

Q. And what did she say she would do with the ballots after 

they opened them? 

A. They would review them, and perhaps they would overvote 

them if things weren't going the right way. 

Q. And when you say "overvote them," what are you talking 

about? 

A. If you have a race that has only one office, if you vote 

twice for that office, the machine won't recognize either of 

those votes.  So it voids a vote.  

Q. And why did they -- why did they void the vote?  Did she 

tell you why they voided the vote instead of throwing it away? 

A. No.  That didn't come up. 

THE COURT:  Did you refer her for prosecution?  

THE WITNESS:  We tried.  

THE COURT:  She made admissions of voter tampering.  

THE WITNESS:  Your Honor, we -- and this was before 

the May election.  It was a municipal election.  It was not a 

statewide election.  We met with her beforehand -- in that May 

election, there were 168-ish, 165, 160 signatures that did not 

match.  We had that coupled with that letter and her 

admissions, and I sent that off to the -- excuse me, the 

elections office sent that off to the Yuma County Attorney for 

a referral.
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BY MS. KARLSON:

Q. Before we get to that point, did you go down to actually 

watch a Yuma County election? 

A. Yes.  After -- after we met with Guillermina Fuentes, we 

came back to the office.  And we were in a tough spot because 

this was a local election, and the Secretary of State's Office 

doesn't really have any jurisdiction there.  

But since it was getting a lot of traffic and concern 

and generating phone calls and things like that, we asked the 

county whether they would like -- whether they would like us to 

come down and observe.  We didn't want to insert ourselves 

jurisdictionally.  That wouldn't be the right thing to do, and 

it would be -- I think it would be sort of an affront if you 

were a county person to have the Secretary of State's Office 

descend on you.  So we asked whether they'd like us to come 

down.  They said yes, and we did. 

Q. Were there statutory provisions that would have allowed you 

to go down if Yuma County had asked you not to come? 

A. Not -- no, not really.  There's a statute that says that 

SOS is the chief elections officer, but that's mostly in regard 

to the voter registration realm. 

Q. And when you were in Yuma, do you recall when that was?

A. I believe it was a May municipal election, so it would have 

been May of 2010. 

Q. Okay.  What did you do when you were down there? 
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A. We drove down very early so we could make it to San Luis 

when the polls opened.  We introduced ourselves.  I think Robyn 

either met us there or shortly thereafter.  We met all the poll 

workers.  We talked to everybody.  She explained why we were 

here, and we spent most of the day there. 

Q. And what did you do while you were there? 

A. We simply observed.  We watched the interaction of folks 

coming and going from the polling place and talked to the poll 

workers. 

Q. Did you hear additional complaints when you were there? 

A. While we were there, I remember one instance of someone 

approaching us in the parking lot -- 

MR. SPIVA:  Objection again, Your Honor.  This is 

hearsay.  

THE COURT:  All right.  I'm going to allow it in for, 

like I said before, for evidence of what was information 

available to the Secretary of State's Office but not for the 

truth.  

THE WITNESS:  I was -- Amy and I were approached in 

the parking lot.  The person didn't want to talk to us inside 

the polling place but had said that she was asked for her 

ballot before she was able to cast it.

BY MS. KARLSON:

Q. You had answered one of the Court's questions with the 160 

early ballots.  Can you describe what problem you identified 
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with those 160 or so early ballots? 

A. In working with Robyn Pouquette-Stallworth from the 

recorder's office -- and again, this was a municipal election 

but the county contract -- the city contracts with the county 

to run the election.  In working with her office, there were 

about 160 signatures that were on the early ballots' envelopes 

that did not match the records in Robyn's office. 

Q. And what did you do with that information? 

A. We wrote a letter to the Yuma County Attorney outlining 

that, outlining the Guillermina Fuentes letter, and sent that 

off to the Yuma County Attorney's Office.  And it also had a 

reference to a couple other municipalities of similar size to 

demonstrate to the county attorney that it was an unusual 

anomaly, this high number of rejections. 

Q. Do you recall what happened to your complaint? 

A. We received a letter back from the county attorney saying 

that jurisdictionally it was not within his purview. 

Q. Do you know what a reasonable cause letter is? 

A. I do. 

Q. And would you issue them in your role as -- in the 

Secretary of State's Office? 

A. In the campaign finance realm, something obviously less 

than probable cause.  But if we were presented with a set of 

facts or a complaint that opens up an issue with our 

preliminary inquiry, if we feel that there's something there, 
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we would forward that on to the correct prosecutorial agency. 

Q. How would a person report a potential election law 

violation to your office? 

A. They could either call in or do it in writing. 

Q. And -- 

A. Or show up. 

Q. And did you take steps if you received election law -- or 

complaints of alleged violations of election law? 

A. Yes.  The most noteworthy, every -- after every general 

election, we were in a program with a number of other states 

where we could -- we would compare our voter rolls and see if 

people had -- the same individuals had cast ballots in multiple 

jurisdictions.  And when we received that information, we would 

forward it on to the AG's Office. 

Q. And do you know what the Attorney General's Office did with 

that information? 

A. There were probably 10 to 15 prosecutions from -- resulting 

from every general election in the criminal division. 

Q. And do you recall if those cases resulted in actual 

prosecutions? 

A. They did.  There were convictions. 

Q. Do you recall if those cases included vote-by-mail 

allegations of double voting? 

A. I don't know how they couldn't because the lion's share of 

voting these days take place, at least in Arizona, through the 
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mail. 

Q. Do the -- does the Secretary of State's Office have 

enforcement authority for election law violations? 

A. No.  Not -- 

Q. Do the county recorders have enforcement authority? 

A. No.  The -- let me back up.  

Do you mean civilly or criminally?  

Q. Criminally.  

A. Criminally, no. 

Q. In your experience in the House, does legislation often 

pass the first time it's offered? 

A. It does, but not usually -- usually there's a few years of 

debate and discussion and refinement, but some things do pass 

on the first out-of-the-gate but not all that often. 

Q. And why is that? 

A. The legislative process is cumbersome, I think, for a 

reason.  It's a deliberative body, and you want things to move 

slowly so that you don't make mistakes. 

Q. Are there specific procedures that have to be followed by 

the legislature as a bill moves through the process? 

A. There are both constitutional provisions and also House 

rule and Senate rule provisions, yes. 

Q. Can you describe from a high-level view, like, what that 

general procedure is? 

A. The biggest requirement or the most common thing that we 
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think of is that each piece of legislation has to be read on 

three different days.  That's been in the constitution since it 

was written in 1910.  And then there's single-subject 

requirements.  Bills can't embrace more than one topic. 

And then after that, there's a whole bevy of 

requirements that are done under House rule, which are -- those 

are adopted through a constitutional provision, gender 

requirements, committee hearings, all sorts of procedural 

motions and things like that. 

Q. Is there a way -- if you want to get a bill expedited, are 

there certain steps legislators can take? 

A. Yes.  The most common tactic, which in the last few years 

has been discouraged, would be to have identical bills in both 

chambers and then one chamber would, on third reading, swap out 

the other one.  So you could avoid going through the whole 

other house if you had the same exact language going through 

both bodies. 

Q. And why has that been discouraged? 

A. It came from leadership that they didn't want to do that.  

I don't -- I'm not privy to the background. 

Q. And if a piece of legislation gets through the legislature, 

is there still a risk of it not becoming law? 

A. Certainly. 

Q. How? 

A. Veto. 
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Q. Is there any other way that a bill would not become law? 

A. Lack of preclearance.  At least when I was at the 

SOS Office. 

Q. Has a Republican governor, in your experience, ever vetoed 

a Republican bill? 

A. Yes. 

Q. Can you give an example? 

A. The budget.  Governor Brewer wanted the budget so she could 

veto it, because it had passed both houses.  She wanted to veto 

it and send everybody back to the negotiating table. 

Q. And even if the governor signs legislation, does it -- is 

it then assured to become law? 

A. No.  There -- in Arizona, we have the possibility for a 

citizen's referendum.  Unless it's an emergency measure or a 

budget matter. 

Q. And also from a high-level perspective, what does the 

referendum process in Arizona look like? 

A. The referendum process in Arizona, at least for -- the 

citizens can go to the Secretary of State's Office, form a 

committee, and refer a bill or even portions of a bill to be 

voted on at the next general election, provided they're able to 

garner 15 percent of the qualified electors out there -- or 

excuse me, 5 percent of the qualified electors out there.  I 

misspoke. 

Q. And when you worked at the Secretary of State's Office, did 
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you have any responsibility in the preclearance process? 

A. I did. 

Q. And what was that? 

A. Again, working closely with the elections division, and a 

lot of the preclearance filings were the packaging up and 

sending to Justice the legislative history.  And since Amy and 

I had both come over from the legislature, it was very easy for 

us to garner that history and package it up, so I spent a lot 

of time getting those materials. 

Q. Do you remember SB 1412, which was passed in 2011? 

A. I do. 

Q. Do you recall if it was precleared? 

A. Most of it was, but there was a subsection, I believe -- a 

subsection that was not precleared, dealing with collection and 

turning in of multiple ballots. 

Q. Do you recall the DOJ letter that was sent regarding 1412? 

A. I do. 

MS. KARLSON:  Stacy, if you can pull up Exhibit 41.  I 

believe this has already been admitted.

BY MS. KARLSON:

Q. Is this the letter that you -- that the Attorney General 

received? 

A. Yes, it is. 

MS. KARLSON:  Can you go to page 2?
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BY MS. KARLSON:

Q. So it appears that paragraph 1 asks for a number or quite a 

bit of information.  

MS. KARLSON:  Pull up A through G.

BY MS. KARLSON: 

Q. So did you provide information on the state's interests 

that will -- or did you have information about what state 

interests would be served by the ballot collection provision of 

1412? 

A. We did. 

Q. And what state interest was that? 

A. Election integrity. 

Q. And did you have a description of incidents or events to 

provide to DOJ that prompted the sponsor to introduce the bill? 

A. Yes.  We would have talked about the Guillermina Fuentes 

letter and the San Luis signatures. 

Q. And do you recall if you had any listing of other incidents 

cited by other legislators to support the bill? 

A. Not at that time, I didn't.  There were some more in later 

durations. 

Q. And do you recall what those were? 

A. I remember that Karen Osborne and I had testified over in a 

Senate committee as to the collection of ballots at 

Rey Valenzuela's house.  But that was not -- that was not 1412.  

But it was -- there were later incidents, yes. 

Case 2:16-cv-01065-DLR   Document 400   Filed 10/18/17   Page 222 of 262  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 3058 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JIM DRAKE - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

2175

Q. Do you recall if you had the legislative history available 

for the DOJ to review? 

A. We did. 

Q. Do you recall if you had a description of alternative to 

the -- alternatives to the proposed provisions? 

A. No.  And the -- can I jump?  The -- we chose not to pursue 

clearance at this time.  Because the last three questions -- 

particularly, G was the one that we were really concerned with.  

We didn't know how to answer.  I mean, it almost asks you to 

prove a negative without implementing the law.  And we didn't 

have that data because that data didn't exist.  So we weren't 

sure how to go about responding to that.  So that was one of 

the reasons why we chose to withdraw the request for 

preclearance. 

Q. What could have happened if you didn't provide the 

information that Justice requested? 

A. I presume we would have drawn an objection and it wouldn't 

have been precleared. 

Q. Did that concern you? 

A. Yes. 

Q. Why? 

A. Also at this time, there was some talk and some desire to 

perhaps seek bailout for Arizona.  And we were concerned about 

resetting the bailout clock.  I don't know how close we were to 

that -- you need ten end of the year -- I think you need ten 
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years of squeaky clean election procedures.  I don't know how 

close we were, but we were concerned that if we did draw an 

objection, then we would have to start over on that ten-year 

period. 

Q. Why was there an interest in bailing out of the VRA? 

A. It's cumbersome.  You know, it takes a lot to send in 

materials.  I know one of the things that were talked about at 

the state level was MVD, for example.  MVD wanted to close some 

offices.  But since you can also Motor Voter sign up to vote, 

those things had to be precleared.  So it's cumbersome that you 

have to send in all these materials when you make changes, and 

two, it's very expansive.  So there was a desire on some in the 

state to seek bailout. 

Q. Was the desire to seek bailout motivated by discriminatory 

motives? 

A. No. 

Q. Did the DOJ ever tell you -- the State, to your knowledge, 

that they requested additional information because they 

believed SB 1412 was discriminatory? 

A. No.  The only contact I had with DOJ was this letter, and 

they're simply asking for more information. 

Q. Did the State make a decision to withdraw the nonprecleared 

portion of 1412 because the State was concerned it was 

discriminatory? 

MR. SPIVA:  Objection.  Lack of foundation, Your 
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Honor. 

THE COURT:  Sustained.

BY MS. KARLSON:  

Q. Did you believe that this provision of 1412 was 

discriminatory? 

A. No. 

Q. Do you recall if the State had ever withdrawn a statute or 

part of a statute from preclearance? 

A. Not to my knowledge, not while I was there. 

Q. Do you recall if requests for additional information from 

the Department of Justice was common? 

A. It was uncommon, as far as I know. 

Q. If a law was not precleared, was it enforceable? 

A. No. 

Q. And if that unenforceable law remained in the statute, how 

would a person know if it was enforceable or not? 

A. It would be hard.  We -- my office -- the elections 

division of my office, they used to receive a lot of 

constituent calls where folks would be either at the library or 

online reading statutes, and they would ask us, you know, "Why 

aren't do you doing X" or "Why aren't you doing Y, because the 

law says this?"  

So you wouldn't know in reading that, particularly 

online, whether that was operative or not.  Certainly if you 

had the -- an updated "West" book you could find out, but I 

Case 2:16-cv-01065-DLR   Document 400   Filed 10/18/17   Page 225 of 262  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 3061 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JIM DRAKE - DIRECT EXAMINATION

UNITED STATES DISTRICT COURT

2178

think that would cause confusion.  And if there was a statute 

on the books that was there, you wouldn't know that it was 

ineffective. 

Q. So what did your office do if they discovered a law that 

was in statute but not precleared? 

A. We would seek to have it taken off the books.  We did that 

a couple of times. 

Q. And did you do that with regard to SB 1412? 

A. We did for Subsection (d). 

Q. And what steps did you have to go through to get it 

repealed? 

A. Well, we had to get a bill dropped, and the first thing we 

had to do was go have an uncomfortable conversation with 

Senator Shooter and tell him that we wanted to take this off 

the rolls even though it wasn't operative. 

Q. Do you recall when the House first read HB 2305, which was 

the omnibus election legislation? 

A. In 2013.  

Q. Do you recall if it -- 

A. Latter part of January. 

Q. And how do you know that? 

A. Well, the number 2305 isn't that far into the legislative 

number game, so 2305 would have been given a number -- it's 

only the 305th bill to be dropped.  So that's not that deep 

into session, so it had to be early part of the year. 
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Q. Do you recall if 2305 started out as an omnibus bill? 

A. There are an awful lot -- I don't believe that it did.  I 

think 2305 started out as an initiative and referendum measure 

only. 

Q. And do you recall if pieces of legislation were added to -- 

or strike that.  

Do you recall how 2305 came to be an omnibus bill? 

A. I do.  It went through the process in both houses.  It was 

amended in the opposite chamber.  It came back for a conference 

committee because the House refused to concur in the Senate 

amendments.  At that time it was recommended for conference, 

but I don't believe we went to conference for six or seven 

weeks. 

Q. And were parts of the legislation that was added to 2305 

introduced as different bills in 2013? 

A. They were, indeed.  The measure was grown in conference 

committee, but it came from existing measures that were out 

there. 

Q. And do you recall like where in the process those other 

measures were? 

A. There was Senate Bill 1003, and there was Senate Bill 1493, 

which it was given a hearing in appropriations.  Senate 

Bill 1003 went through both chambers and was even brought back 

to the original House and I believe perished in caucus. 

Q. Was HB 2305 assigned to committees? 
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A. Yes. 

Q. Was it debated? 

A. Yes. 

Q. Do you know if HB 2305 went through the expedited process 

that you explained? 

A. It did not. 

Q. Was there anything to indicate to you that HB 2305 was 

passed with an intent to discriminate against minorities? 

MR. SPIVA:  Objection.  Lack of foundation, Your 

Honor. 

THE COURT:  Sustained.  

MS. KARLSON:  I'm asking.

BY MS. KARLSON:

Q. In your opinion, did you believe that HB 2305 was passed to 

discriminate against minorities? 

MR. SPIVA:  Objection.  Relevance. 

THE COURT:  Sustained.

BY MS. KARLSON:  

Q. Is the legislature notified about voter protection 

provisions? 

A. They are acutely aware of voter protection provisions.

Q. How does that occur? 

A. In Arizona, if a matter appears on the ballot -- excuse me.  

If an initiative is passed or a referendum is decided in 

Arizona, then the only way that the legislature can amend that 
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in the future is with a three-quarter vote, and the amendments 

must, quote, further the purpose of the original act.  

Q. And is that legislate -- is voter-protected legislation 

tagged with any specific language to notify people that it's a 

voter-protected bill or a bill that amends a voter-protected 

act?  

A. The statute says printed, a little tiny notation, I 

believe.  But the measures, the bills at the legislature have a 

Proposition 105 clause, yes. 

Q. Does the Voter Protection Act have an impact on the state 

budget? 

A. Yes. 

Q. Can you describe what that impact is? 

A. A variety of measures in recent years that have been on the 

ballot and have been approved to sort of make mandatory 

appropriations, and so there are things that happen outside of 

the legislature's appropriation control process.  There are 

certain portions of the budget that just have to be done every 

year. 

Q. Is the citizen's referendum common in Arizona? 

A. Unquestionably, no. 

Q. And how frequently do you remember it happening in your 

experience? 

A. There was a -- the Drug Medicalization Act of 1996, the 

legislature made some changes the following year.  And in 1998, 
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there were, I believe, two bills that were referred by the 

people.  2305 was the subject -- portions -- excuse me, 

portions of 2305 were -- or was it the whole bill?  

2305 was subject of a referral, and then most 

recently, ESAs, the empowerment scholarship accounts, were 

referred. 

Q. And if 2305 had been or had not been repealed prior to the 

referendum vote, do you know what the consequence would have 

been? 

A. I don't because I don't know whether it would pass or fail.  

But it doesn't matter.  Either way, the way that constitutional 

provision reads, it would be subject to voter protection. 

Q. You said it wouldn't matter if it passed or failed.  Can 

you explain why that wouldn't matter?  

A. The way the constitution reads, it is -- it's subject to 

protection if an initiative passes, but if a referendum is 

decided -- and I think that was done intentionally because no 

one knew in 1998 whether those two provisions would pass.  So 

the folks who wrote Proposition 105, it says decided.  So that 

means if it passes, it's clearly subject; but if it fails, it 

also could be subject to protection too. 

Q. And how would that have affected Arizona election law? 

A. Well, presumably, if you wanted to enact any of the items 

in the House Bill 2305, you would have had to have a 

three-quarter vote and you would have to further the purpose in 
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the future. 

Q. Was HB 2023 passed on an expedited basis? 

A. No, it was not. 

Q. And to be clear for the record, that was HB 2023 in 2016.  

A. Yes.  That -- I'm wearing a different hat at this point.  

I'm over at the clerk's office, so I don't have a lot of 

background on that. 

Q. Do you recall when it was introduced? 

A. January.  It would have been early in January because, 

again, it's only the 23rd bill out there, so I'm thinking it 

might have even been dropped first week. 

Q. Do you recall if there were hearings on 2023? 

A. There were. 

Q. Do you recall how many? 

A. I don't.  I know it went through a primary committee in the 

House and the Rules Committee, so there were at least four 

committee hearings for that measure. 

Q. How are other election laws criminally enforced, if not by 

the Secretary of State's Office? 

A. Well, again, the criminal side, we would -- if we came in 

to some information, we would package it on and send it off to 

the county attorney or the Attorney General's Office. 

MS. KARLSON:  One moment.  

That's all the questions from me. 

THE COURT:  Okay.  Let's take a five-minute recess.
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Where we are right now is the plaintiffs are 

41 minutes over and the defendants are 30 minutes over, so it's 

pretty close.  Five minutes. 

(Recess taken, 4:09 p.m. to 4:13 p.m.) 

THE COURT:  Cross-examination.  

MR. SPIVA:  Thank you, Your Honor. 

CROSS-EXAMINATION 

BY MR. SPIVA:

Q. Afternoon, Mr. Drake.  Good to meet you.  I'm Bruce Spiva.  

I represent the plaintiffs in this matter.  

A. Good afternoon. 

Q. Mr. Drake, during your time at the Secretary of State's 

Office, there were 75 to 100 bills submitted for preclearance.  

Does that sound about right? 

A. It does. 

Q. Okay.  And other than SB 1412, you don't recall receiving 

any follow-up inquiries from DOJ about any of those other 

bills; correct? 

A. That is correct. 

Q. Okay.  I wanted to ask you about the conversation that you 

had with Guillermina Fuentes.  You had that conversation in her 

living room; correct? 

A. We did. 

Q. And you were there with Ms. Shaylene Garcia of your office; 

correct?  Is that right? 
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A. Yes.  I'm sorry, I nodded.  And also David Lara.  There 

were four of us there. 

Q. Okay.  And you recorded the conversation that you had with 

Ms. Fuentes; correct? 

A. I did. 

Q. And that recording, you may recall from your deposition, 

has not been retained; is that right? 

A. It's at the Secretary of State's Office. 

Q. Do you recall at your deposition that -- a statement made 

on the record that it had not been -- that it had been lost and 

not produced in this case? 

A. I didn't make that statement, but, yes, there was talk 

about that, yes. 

Q. There was a representation from the State's counsel that 

they couldn't find it.  Do you recall that? 

A. Indeed, I do. 

Q. Okay.  And that it, in fact, had not been produced in this 

case? 

A. Yes. 

Q. Okay.  And you mentioned that when you went down to 

San Luis to observe the election, that one person came out to 

you in the parking lot to have a conversation with you.  Do you 

recall that? 

A. I do. 

Q. And that person wanted to tell you that someone had asked 
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her for her unvoted ballot.  Do you recall that? 

A. I do. 

Q. And you didn't take any notes of that conversation, did 

you? 

A. I did not.  We were in the parking lot.  

Q. And you didn't take any notes about any other conversations 

that you had that day; correct? 

A. No. 

Q. And you don't have any notes about other conversations like 

that one that you may have had that day; correct? 

A. No.  I don't have any notes. 

Q. Okay.  And you didn't take any notes about what you 

observed, I take it, at the polls that day? 

A. No.  We were there to watch.  Didn't take notes. 

Q. And you didn't take any notes about any conversations you 

had with any of the poll workers; correct? 

A. I did not. 

Q. And your impression of the election that you observed was 

that, other than the person who approached you in the parking 

lot, that you thought things were run very, very well.  

Is that fair? 

A. That is true.  

Q. With respect to the Guillermina Fuentes statement and 

conversation, you're aware that that -- those statements were 

later the subject of a defamation suit by the person that she 
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was accusing of wrongdoing? 

A. I am aware of that. 

Q. And are you aware also that that was settled with 

Ms. Fuentes agreeing not to challenge -- excuse me, not to 

defame -- let me get the name right -- 

A. Ms. Riedel.

Q. Yeah, Ms. Riedel -- again?  

A. Nieves, N-i-e-v-e-s.  Nieves Riedel.  

Q. That's impressive, I have to say.  I wouldn't have been 

able to do that.  

But you're aware that she settled that lawsuit and 

agreed not to make any further defamatory statements about 

Ms. Riedel? 

A. I know that it came to an end.  I don't know the specifics 

of how it ended. 

Q. And are you aware that she later recanted, that is, 

Ms. Fuentes later recanted these statements to the county 

recorder? 

A. I'm unaware of that. 

Q. Okay.  Now, you mentioned on direct that the Secretary of 

State wrote a letter to the Yuma County Attorney after the 

problems with the signature matches arose.  Correct? 

A. We did. 

Q. And that letter doesn't actually mention anything about the 

Fuentes statement; true? 
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A. I thought it talked about the -- I thought it did.  I 

thought it had both that reference to the letter, but really 

the 168 nonmatching signatures. 

Q. Let me just pull it up just to refresh your recollection.  

A. Please. 

MR. SPIVA:  If we could pull up Exhibit 354, please.

BY MR. SPIVA:

Q. And I don't want to read the whole thing, but if you could 

maybe just read it to yourself, and let me know whether you 

agree that the letter does not mention the allegation by 

Ms. Fuentes.  

A. You are correct.  It does not. 

Q. Okay.  

MR. SPIVA:  We can take that down, please.

BY MR. SPIVA:

Q. Let me just ask you one other question about the letter.  

And I can put it back up if you need it, but the letter 

mentions, I think, conversations that you had when you were 

observing the polls about someone -- about people demanding 

their unvoted ballots.  

Do you see that? 

A. In paragraph 2?  

Q. Yes.  

A. Yes. 

Q. But you only recall the one conversation in the parking 
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lot; correct? 

A. Yes.  And I think that came out during the deposition.  I 

remember one, but obviously at the time I said plural, so there 

must have been more than one. 

MR. SPIVA:  Okay.  We can take that down.

BY MR. SPIVA:

Q. And are you aware that there was an FBI -- strike that.  

Let me ask you about the signature-matching issue.  

You don't know whether the demographics of San Luis were the 

same as other locations that the Secretary of State's Office 

compared the signature mismatch rates to; is that true? 

A. Yes.  I don't know the demographics.  We chose those 

municipalities because of size. 

Q. Right.  And the Secretary of State's Office did not do any 

studies on those rejected ballots to determine if they were 

predominantly Hispanic, I take it? 

A. We did not. 

Q. And the Secretary of State's Office did not look at any 

studies that talked about the higher rejection rates for 

Hispanic signature matches, I take it? 

A. We did not. 

Q. And the Secretary of State's Office did not perform any 

interviews as to whether people had signed the ballots that -- 

you know, that the county recorder, I guess, thought were 

mismatches? 
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A. That's the county recorder's job.  It's not the SOS 

purview. 

Q. And the Secretary of State's Office did not hire any 

forensic specialists to look at the signature issue? 

A. Again, that's -- this was an election -- it was a municipal 

election that was contracted to run by the county; so no, we 

didn't do that. 

THE COURT:  Weren't you brought -- didn't you go down 

there to investigate this very thing, though?  

THE WITNESS:  We did.  We went down to observe only on 

request.  

THE COURT:  They requested you down there to observe 

because they were concerned about voter fraud. 

THE WITNESS:  They were. 

THE COURT:  When you were there, did you do anything 

to investigate voter fraud?  

THE WITNESS:  Other than talking to the two people in 

the parking lot, we did not. 

THE COURT:  But you had 168 signatures.  You didn't 

look into those?  

THE WITNESS:  Again, Your Honor, those -- the job of 

finding and eliminating signatures is all done by the county.

THE COURT:  No, but they called and asked for you.  

When you were there, did you do anything to investigate the 168 

signatures?  Because that can be checked out very easily.  Did 
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you compare signatures?  

THE WITNESS:  We did not, because we didn't have that 

information at that time.  The early ballots get turned in both 

before and up to the moment of the election.  So we -- when we 

were down there, we didn't know that there were 148 rejected 

signatures.  We didn't have that information at the time we 

were there.  

THE COURT:  And you didn't do anything further with 

it?  

THE WITNESS:  We didn't do anything further with it 

because it was the county recorder's responsibility. 

THE COURT:  But you wrote a letter to the county 

attorney. 

THE WITNESS:  We did.  Once we learned that, we fully 

presumed that since Robyn's office had that evidence in their 

hands and it was a contract with the county election, we 

presumed that the county attorney would be the -- 

jurisdictionally would be the right person to take the next 

step, not the SOS.  We didn't want to -- 

THE COURT:  Did you follow up with that?  

THE WITNESS:  -- step on toes. 

We did.  We followed up.  We got the letter back 

saying -- from the county attorney saying it's not his 

jurisdiction. 

THE COURT:  So then where did you send it?  
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THE WITNESS:  We didn't. 

THE COURT:  So it's no one's jurisdiction?  

THE WITNESS:  No, it -- thank you.  We disagreed with 

the county attorney.  I think very clearly statutorily, under 

Title 16 in the 1000 block, it is the county attorney's 

jurisdiction.  We disagreed with his interpretation. 

THE COURT:  So your hands are completely tied.  

There's nothing else you can do?  

THE WITNESS:  The only person we could go to would be 

the AG's Office, and it's not their jurisdiction.

BY MR. SPIVA:

Q. Are you aware, Mr. Drake, that the FBI did, in fact, 

investigate the allegations of signature mismatches in Yuma 

County? 

A. I did know that they were looking into it, yes. 

Q. And were you aware of the findings of that investigation? 

A. I was not aware of the findings.  I was aware that it was 

closed. 

Q. And closed without any prosecutions? 

A. Yes. 

Q. Now, I think you mentioned on direct that your recollection 

was that Senator Shooter had mentioned the Fuentes allegations 

as a basis for SB 1412.  Did I get that right? 

A. You did. 

Q. Okay.  Are you aware that Senator Shooter actually -- at 
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his deposition actually did not mention that as one of the 

bases for SB 1412? 

A. I am now. 

Q. Let me just show you -- 

MR. SPIVA:  If we can bring up Senator Shooter's 

deposition, page 19, lines 8 through 17.  

And this, Your Honor, will be one of the deposition 

designations that will be submitted.

BY MR. SPIVA:

Q. The question:  Can you just sort of describe in your own 

words sort of what caused you to introduce SB 1412?

Answer:  Well, I say it right here in paragraph 7.  I 

remember a constituent had become aware of an incidence of 

ballot tampering and reached out to me, so I addressed 

Senate Bill 1412 to address those concerns.

Question:  Do you know who that constituent was?

Answer:  I don't remember.

Question:  Do you remember if it was a man or a woman?

Answer:  I'm pretty sure it was a guy.  

And I guess my follow-up question would be:  

Obviously, Ms. Fuentes is not a guy; correct? 

A. No.  I think this dovetails perfectly with my testimony, 

because I said we got the letter from Guillermina Fuentes from 

David Lara.  So I think he's in this section right here 

referring to David Lara. 
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Q. He doesn't say anything about David Lara in the section, 

does he? 

A. No, but he talks about the constituent being aware of 

ballot tampering.  And if it was a guy, that's where we got our 

information from was from David Lara. 

Q. And Mr. Shooter also said that the basis for SB 1412 was 

people steaming open ballots in a microwave.  Do you recall 

that? 

A. I don't -- excuse me.  I don't recall Representative 

Shooter saying that, but I remember Matt Roberts from the 

Secretary of State's Office and one of the other reporters 

tried to do it.  I don't remember Senator Shooter saying it, 

though. 

Q. And the people who tried to replicate the experiment, it 

failed, I take it? 

A. It is my recollection it did not work. 

Q. Yeah.

MR. SPIVA:  Can we just turn to page 61, line 18 

through 62, line 10 of Senator Shooter's deposition.

BY MR. SPIVA:

Q. And the question is:  Let me direct your attention back to 

Exhibit 2, and I will start at the very top of the page.  You 

were quoted saying I have been told the way they do it is they 

collect the ballots early.  They put them in a microwave with a 

bowl of water, steam them open and take the ballots.  Do you 
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see that?  

Answer:  Yes.  

Question:  Is that an accurate quote of you?  

Answer:  That is what my understanding was, yes.

Question:  You have made similar comments on the 

floor, is that right, of the legislature?

Answer:  Probably, yes.  

Question:  I just want to follow up.  You said that 

was what your understanding was.  Has your understanding 

changed or is it still -- 

Answer:  No.  I mean, that is what has been alleged to 

me. 

Does that indicate to you that Senator Shooter, one of 

his bases for the bill was this microwaving allegation? 

A. Obviously.  

MR. SPIVA:  All right.  We can take that down.

BY MR. SPIVA:

Q. The Secretary of State's Office was aware that there are 

some people with disabilities who cannot bring their ballots to 

the recorder's office or polling place.  Is that true? 

A. Certainly. 

Q. And Secretary of State's Office did no studies into access 

to outgoing mail, I take it; is that correct?  

A. That's correct. 

Q. The availability of outgoing mail? 
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A. That's correct. 

Q. Okay.  And the Secretary of State's Office was not aware 

that some people in Arizona don't have access to outgoing mail; 

is that correct?  

A. I don't know that right now, so... 

Q. And the Secretary of State's Office, at the time of the 

consideration of 1412, was not aware that some people in -- 

that people in San Luis don't have access to outgoing mail; is 

that true? 

A. The folks on the early ballots voluntarily signed up for 

this.  I mean, they already told the county recorders that:  

This is the way I want to conduct my voting.  I want to do it 

by mail."  It's a voluntary sign-up thing, so I don't know why 

we would study the availability of outgoing mail when the 

person has already voluntarily signed up for it. 

Q. But until a prohibition was enacted, there was no 

prohibition on someone sending somebody else to pick up their 

mail; correct? 

A. No.  That's true. 

Q. Or sending somebody else to go drop off mail; correct? 

A. True. 

Q. Okay.  And I take it the Secretary of State's Office did 

not do any studies, surveys, or reports as to whether or not 

individuals with disabilities were able to access the mail to 

send in their ballot -- strike that.  

Case 2:16-cv-01065-DLR   Document 400   Filed 10/18/17   Page 244 of 262  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 3080 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JIM DRAKE - CROSS-EXAMINATION

UNITED STATES DISTRICT COURT

2197

And the Secretary of State's Office did not receive 

any calls with regard to ballot tampering outside of the 

Fuentes incident? 

A. Calls, no.  

Q. Or letters in connection with absentee ballots? 

A. No. 

Q. And the Secretary of State's Office did not have any 

records regarding the use of ballot collection, I take it? 

A. We had none. 

Q. And the Secretary of State's Office did not perform any 

studies into the use of ballot collection by different 

demographic groups.  True? 

A. We did not. 

Q. And the Secretary of State's Office did not look at how the 

passage of SB 1412 would affect minority participation.  True? 

A. We did not. 

Q. I think you mentioned on direct -- I think you made a 

reference to the Crosscheck program.  Is that correct?  

A. I'm not sure what it's called today, but there's -- there 

were more than 20 states that voluntarily shared their data 

on -- general election data. 

Q. And when you referred to 10 to -- I think it was 10 to 15 

prosecutions per year or per general election -- pardon me -- 

was that what you were referring to? 

A. Those are the results of those -- the cross-state match. 
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Q. And those enforcement actions were not related to ballot 

collection; correct? 

A. I don't -- I don't know -- no.  It was related to double 

voting.  I don't know how the ballots came. 

Q. And in the time that you were in the Secretary of State's 

Office, you did not become aware of any criminal charge related 

to ballot collection being filed.  True? 

A. True. 

Q. And lastly, I think you were asked a series of questions 

about HB 2305.  Do you recall that? 

A. I do. 

Q. And I think you said that initiatives and referenda, that 

they were not common in Arizona; is that correct?  

A. No.  The citizen referenda, I said, was not common in 

Arizona.  Initiatives and legislative referenda are 

commonplace. 

Q. But citizen initiatives and referenda are not common? 

A. Again, citizen initiatives are.  There's three separate 

creatures here:  There's initiatives, which are simply ad hoc 

law from the citizenry; there's the legislative referenda, 

which the legislature refers three or four or five things every 

general election; and then there's the third thing, which is 

very uncommon, which is the citizen referenda where the 

citizens have said, "We don't like what you've done, 

legislature.  We would like to vote on it ourselves."  That's 
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the uncommon element.  These other two things are very common. 

Q. Right.  And the class that's uncommon is the 

voter-protected legislation; correct? 

A. Correct. 

Q. And I take it that only happens when there is a big public 

outcry about some issue, enough to get it on the ballot; 

correct? 

A. At least 5 percent of the qualified electorates think it's 

a bad idea. 

Q. And so the legislature, in repealing 2305, deprived that 

5 percent of the people the opportunity to express their 

disapproval of legislation; correct? 

A. That is one way to look at it, yes. 

MR. SPIVA:  I don't have any further questions.  Your 

Honor, I just want to remind you that the FBI report, which I 

couldn't refer to explicitly, is at Exhibit 81.  So we, of 

course, encourage Your Honor to look at that.  I'm sure you 

will.  

Thank you very much. 

THE WITNESS:  Thank you.  

THE COURT:  Redirect? 

Let me just ask a couple questions.  I'm kind of 

puzzled by this.  We've got one witness to ballot tampering 

involving collections, and that's Fuentes.  Is that the only 

witness you ever knew about who had any evidence regarding 
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ballot tampering of early ballots?  

THE WITNESS:  Your Honor, in 1412, yes.  But on the 

later bills in the legislative record, Karen Osborne and I were 

over in the Senate, and Karen Osborne testified that a 

gentleman came up to Rey Valenzuela's door and said that he was 

from the Maricopa County Elections Department and was here to 

collect his ballot.  And Rey had on his Maricopa County 

elections shirt, and Rey was pointing to his seal that -- 

THE COURT:  So this is what you heard from Karen 

Osborne, who heard it from Rey Valenzuela?  

THE WITNESS:  I've talked to Rey personally.  And -- 

THE COURT:  And did this person attempt to do 

something to mess with that ballot?  

THE WITNESS:  He asked to collect Rey's ballot.  Rey 

was pointing to his shirt and said, "You don't work for me," 

and the guy ran off. 

THE COURT:  So this was someone trying to collect a 

ballot?

THE WITNESS:  Yes. 

THE COURT:  But I'm asking, the only person that we 

know of who has evidence of ballot tampering, who actually --

THE WITNESS:  Oh, after the fact?  

THE COURT:  Was Fuentes; right?  

THE WITNESS:  That's the only one that I was aware of, 

yes. 
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THE COURT:  Were you invited by someone to go 

investigate that allegation?  

THE WITNESS:  We were invited to go down and observe, 

and that was the only invitation we had was just simply to go 

down and watch the election. 

THE COURT:  Who invited you?  

THE WITNESS:  That was Robyn Pouquette-Stallworth. 

THE COURT:  What was her position?  

THE WITNESS:  She was the Yuma County Recorder. 

THE COURT:  So the Yuma County Recorder is reaching 

out to the Secretary of State's Office because of concerns 

about ballot tampering?  

THE WITNESS:  Yes. 

THE COURT:  So that's what you were down there for.  

True?  

THE WITNESS:  Yes. 

THE COURT:  And in part of that, you went down and 

talked to Fuentes?  

THE WITNESS:  Before that.  Because the -- this was a 

May election, and I believe the Fuentes letter came in before 

that, so we had that.  We went down and we visited with 

Ms. Fuentes, learned what we learned, and then at that point 

Robyn Pouquette said, "Hey, would you like to come down and 

watch this and watch this unfold?"  

THE COURT:  So someone other than Robyn had alerted 
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you to Fuentes and you went on your own, without anyone 

inviting you, you went down to investigate that?  

THE WITNESS:  Well, yes.  

THE COURT:  Okay.  So when you were talking to 

Fuentes, did she tell you how she came in possession of these 

ballots?  

THE WITNESS:  Indeed.  They were collected.  They 

were -- she and the group -- she told us that she and the group 

picked these ballots up. 

THE COURT:  How many?  

THE WITNESS:  We didn't cover that number. 

THE COURT:  Well, she knew who she collected them 

from.  Did you get the names of the people she took them from?  

THE WITNESS:  No.  Not at all.  I'm not sure she knew 

that the people she collected them from.  I didn't get that 

sense.  It was more of a broad-based, maybe door-to-door, even, 

type of collection. 

THE COURT:  Okay.  Well, did she know which houses she 

went to get them then?  

THE WITNESS:  Presumably she would. 

THE COURT:  And did you get those addresses?  

THE WITNESS:  No. 

THE COURT:  Okay.  And when you talked to her, you 

recorded this?  

THE WITNESS:  I did. 
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THE COURT:  So this is the only evidence we have, any 

hard evidence of a witness talking about ballot tampering?  

THE WITNESS:  We did, and it was -- when I was at the 

Secretary of State's, we also produced that recording for the 

civil suit. 

THE COURT:  Okay.  And when you talked to her, did she 

explain to you why she was telling you -- why she was telling 

you and confessing to you what she had done?  

THE WITNESS:  And that's -- again, I think you got the 

sense that this was extraordinary to have someone tell you 

this.  

And obviously, she and Ms. Riedel had a terrible 

falling-out at some point.  And it was my sense that in 

divulging this and saying these things, "Be careful of who you 

give your ballot to," she was trying to impact the Riedel 

election.  It was retribution, for lack of a better word. 

THE COURT:  Well, was Riedel a candidate for some 

office?  

THE WITNESS:  Yes. 

THE COURT:  Okay.  So it was your impression she was 

trying to impact Riedel's candidacy?  

THE WITNESS:  Uh-huh. 

THE COURT:  Is that yes?  

THE WITNESS:  Yes.  Sorry.  

THE COURT:  All right.  Now, what she -- she told you 
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that they voted over ballots and then turned them in?  

THE WITNESS:  Uh-huh. 

THE COURT:  True?  

THE WITNESS:  Yes. 

THE COURT:  So somehow they had to open the envelope, 

vote over, and then reclose the envelope and submit it back?  

THE WITNESS:  Right. 

THE COURT:  So all that's verifiable, I take it. 

THE WITNESS:  I would assume so.  And that was part of 

the 1412, which was we wanted to have tamper-proof ballot 

envelopes, so this would be more evident in the future. 

THE COURT:  Let me just back up.  

It's at least verifiable that you could look for 

ballots that had been voted over and you could verify what she 

told you?  

THE WITNESS:  If we knew which -- yes, Your Honor.  If 

we knew which elections that those collections had happened in.  

I don't know which other election she was talking about.  I 

assume municipal election. 

THE COURT:  So she didn't even know -- you didn't even 

get from her what elections it involved?  

THE WITNESS:  No. 

THE COURT:  Okay.  So when you asked -- did you ask 

her?  

THE WITNESS:  We talked again when she -- the Senator 
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Shooter provision that he talked about steaming it open, I 

don't recall her ever talking about steaming those open.  She 

just intimated they were opened.  And maybe they had been 

opened when she picked them up.  We never talked about the 

process that she and her friends had utilized, supposedly, in 

opening these things up.  

But she was very believable.  Sitting in her living 

room, she -- it seemed very believable. 

THE COURT:  The trunkloads of ballots being dropped 

off, that was something that Senator Shooter told you about?  

THE WITNESS:  That was the big error.  Senator Shooter 

publicly -- I don't know whether it was in social media or 

something -- he had indicated that trunkloads of ballots had 

been dropped off.  That was --

THE COURT:  That turned out not to be true?  

THE WITNESS:  -- incorrect.  And in order to remedy 

the situation, we put out a press release saying:  No, no, no.  

It was not ballots.  It was voter registration forms, and those 

were all taken care of by the county recorder's office.  

Because -- 

THE COURT:  Let me ask you this:  Even if it was true, 

how would that be evidence of voter fraud?  

THE WITNESS:  It wouldn't.  

THE COURT:  Okay.  All right.  Thank you.  

Counsel?  
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REDIRECT EXAMINATION

BY MS. KARLSON: 

Q. Yes.  So is it standard for allegations of election law 

violations to start with voter-side officials like county 

recorders? 

A. Yes. 

Q. Do you recall -- or you had testified earlier about the 

Yuma County Attorney asserting that he didn't have 

jurisdiction.  Do you recall why he was saying he didn't have 

jurisdiction? 

A. It was my -- I think -- and you may have to bring it up, 

but I thought it was that he wanted an investigation first.  

And we kind of already showed him that Robyn had already done 

the inquiry and rejected these 148 ballots.  So that was the 

basis for our, "Hey, there's something not right here.  You 

should look at it." 

Q. When a ballot's been separated from its envelope, is it 

possible to tell which ballot came from which voter? 

A. No. 

Q. So once a ballot is opened to see if it's overvoted, 

there's no way to then connect that back to the voter? 

A. Correct. 

Q. And why is that? 

A. When you -- you have the ballot envelope, and the 

signature's on the outside, I think as we all know.  Those come 
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into the county recorder's office.  They compare exemplars.  

They make sure that the signatures match up.  Only at that 

point is that ballot opened and then sent on for counting.  And 

the envelope and the actual ballot itself go to different 

places. 

THE COURT:  Were there any overvoted ballots in that 

election?  

THE WITNESS:  Your Honor, I don't know. 

THE COURT:  Is that common for there to be overvoted 

ballots?  

THE WITNESS:  Fairly common.  When you have an 

overvote, at least at the polling place, you put your ballot in 

the machine, it will spit it back out to you.  It will say:  

No, you've overvoted this.  Are you sure you want to cast this 

ballot?  

And if you say yes, you have to push a button in order 

to have the ballot actually be counted.  And it will count 

everything but that race.

BY MS. KARLSON:

Q. But you don't have that option with early ballots? 

A. No, you don't, because it's already turned in. 

Q. Now, opposing counsel asked you about your letter to the 

Yuma County Attorney, and in it there was no reference to 

Guillermina Fuentes.  

Do you remember that? 
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A. I do. 

Q. Do you know if the Yuma County Recorder had already been 

made aware of Guillermina Fuentes? 

A. I'm certain that happened. 

Q. Why are you certain that that had already happened? 

A. At the time that this was unfolding, this was sort of a big 

deal in Yuma County.  And I'm -- I can't fathom that Robyn or 

Sue -- he's their lawyer on the civil side and things like 

that -- they would have shared that information. 

MR. SPIVA:  Objection, Your Honor.  That clearly lacks 

foundation and was speculation.  I would move to strike that 

answer. 

THE COURT:  Sustained.

BY MS. KARLSON:

Q. Do you recall if Guillermina Fuentes sent the letter to 

other officials? 

A. I do not. 

Q. Did you have conversations with Yuma County Elections 

Department about the complaints in the Guillermina Fuentes 

letter? 

A. We did talk about it. 

Q. Do you recall if the Yuma County Attorney ever made a 

finding that there were no mismatched signatures? 

A. No.  It's my understanding that there's still 148 

signatures that don't match. 
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Q. Can you force the county attorney's office to prosecute a 

case as the Secretary of State? 

A. No. 

Q. Are all initiatives voter-protected? 

A. All initiative -- everything that's on the ballot is 

voter-protected. 

Q. And are all citizen referenda if they make it to the ballot 

also voter-protected? 

A. They are.  The only sort of unknown question is what does 

that mean for the legislature if it's voted down?  What element 

is protected?  And that's sort of an unknown, but we may learn 

about it in the ESA case. 

Q. And then you talked about tamper-proof envelopes.  Was 

there a problem reported to the Secretary of State's Office 

about the transparency of those envelopes? 

A. I think the term we finally wound up with -- tamper-proof 

was too high a bar.  I think the standard we wound up with was 

tamper-evident.  So it would be clearly visible that someone 

had tried to get into this or actually gotten in, but 

tamper-proof, we couldn't get that high bar. 

Q. And how would it be tamper-evident? 

A. Some of the mastics, some of the glues that the vendors use 

would -- you have to destroy it to get it open type thing, so 

you'd know if it was opened.

MS. KARLSON:  That's all my questions for this 
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witness, Your Honor. 

THE COURT:  Okay.  Thank you very much.  You're 

excused.  

THE WITNESS:  Thank you very much.  

(Witness excused.) 

THE COURT:  Okay.  Does defense rest?  

MS. KARLSON:  Your Honor, we have some housekeeping 

matters to do with exhibits.  And I'm not sure if we want to do 

that tonight, or since we're going to be here tomorrow for 

closing arguments, if we want to do it then. 

THE COURT:  How much time is it going to take?  

MS. AGNE:  We have about ten exhibits, Your Honor, 

that we'll need to discuss. 

THE COURT:  Let's take care of it now. 

MR. SPIVA:  We have two small matters, housekeeping 

matters that we wanted to raise as well. 

THE COURT:  Are you going to have any rebuttal?  

MR. SPIVA:  Let me just confer for one minute. 

Oh.  That was one of the housekeeping matters.  I 

guess maybe it's a little more than housekeeping.  We may have 

a Lichtman rebuttal to the Trende back-of-the-napkin 

calculation that he did on Friday.  I think we will.  I just 

don't have it in hand.  But we should have it by tomorrow to 

offer.  

THE COURT:  Okay.  
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MR. SPIVA:  Declaration, that is.  He's not going to 

come back. 

THE COURT:  Well, let's take care of this stuff 

tomorrow morning, then.  Come back at 9:00 o'clock.  

I want to ask:  You've submitted -- both sides have 

submitted proposed findings of fact and conclusions of law.  

Now that we have the evidence in, does either side want to 

submit a supplement or a revised based on the evidence that's 

submitted, or do you want to live with what you've got?  

MR. SPIVA:  We would welcome the opportunity to submit 

an updated or revised version, Your Honor.

MR. JOHNSON:  Your Honor, I'll just reiterate what we 

talked about at the beginning of the case, is that we put so 

much paper into this file already.  I think there's 120 pages. 

THE COURT:  Yeah. 

MR. JOHNSON:  We strongly feel that there's no need 

for any paper further. 

THE COURT:  All right.  If both sides don't want to do 

it, I'm not going to ask for that.  

All right.  I'll have a number of questions tomorrow 

and we have closing arguments.  We'll first take care of the 

housekeeping stuff.  You guys, if you have -- is it going to be 

a form of a report or what?  You're not going to call him 

again, are you?  

MR. SPIVA:  No, we weren't.  We were just going to 
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submit a supplemental declaration, short, you know, that just 

addresses what Mr. Trende did. 

One other thing I just wanted to mention, Your Honor, 

is I think neither side has actually physically submitted the 

deposition designations because we were working out an issue 

with objections with respect to two -- 

THE COURT:  Oh, I did want to ask you about that. 

MR. SPIVA:  Yeah. 

MR. JOHNSON:  Should we just cover that tomorrow 

morning as part of the exhibit exchange?  

MR. SPIVA:  Yeah.  And I don't anticipate an issue 

with that at all.  I think it's just a formality.  

MR. JOHNSON:  We fixed the colors. 

THE COURT:  Is there a lot of deposition reading to 

do?  

MR. SPIVA:  Not compared to a lot of cases, Your 

Honor. 

THE COURT:  That makes me feel much better. 

MR. SPIVA:  I used to be an antitrust lawyer, so no 

would be my answer.  

But I think it's, what, nine transcripts between the 

two sides?  

MR. JOHNSON:  We have three, Your Honor. 

THE COURT:  All right.  

MR. JOHNSON:  Might be total of nine, sorry. 
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THE COURT:  Is there a transcript of that Fuentes 

interview?  Do we have anything like that?  

MS. KARLSON:  No, we do not, Your Honor. 

THE COURT:  All right.  

MR. JOHNSON:  The only thing, just for clarification, 

for preparation for tonight, just going back to our original 

rule.  Because now we're going to be doing argument, the State 

and the intervenors can split our time; correct, Your Honor?  

THE COURT:  We've got plenty of time.  I don't want to 

go all day with it, though. 

MR. JOHNSON:  No, no, of course.  I just want to know 

if the intervenors had to rely on the State to make closing, if 

the intervenors are going to be able to participate in that 

argument. 

THE COURT:  Yeah.  As long as it's not overlapping. 

MR. JOHNSON:  Two days.  Just kidding. 

THE COURT:  Like I said before, if you have issues 

separate you want to bring up, you need to bring them up. 

MR. JOHNSON:  Thank you, Your Honor. 

THE COURT:  All right.  We'll see you tomorrow at 

9:00, then. 

MS. KARLSON:  Thank you, Your Honor.

MR. SPIVA:  Thank you.

MR. JOHNSON:  Thank you, Your Honor.

(Proceedings concluded at 4:52 p.m.) 
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C E R T I F I C A T E

I, JENNIFER A. PANCRATZ, do hereby certify that I am 

duly appointed and qualified to act as Official Court Reporter 

for the United States District Court for the District of 

Arizona.

I FURTHER CERTIFY that the foregoing pages constitute 

a full, true, and accurate transcript of all of that portion of 

the proceedings contained herein, had in the above-entitled 

cause on the date specified therein, and that said transcript 

was prepared under my direction and control.

DATED at Phoenix, Arizona, this 18th day of October, 

2017.

s/Jennifer A. Pancratz_     _______
Jennifer A. Pancratz, RMR, CRR, CRC
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P R O C E E D I N G S

(Proceedings resumed at 9:02 a.m.) 

THE COURT:  Good morning.

SIMULTANEOUS SPEAKERS:  Good morning.

THE COURT:  We have some housekeeping, I guess.  There 

are exhibits you guys wanted -- the defense wants to introduce. 

MS. AGNE:  Yes, Your Honor.  We have about 11 to 

discuss. 

THE COURT:  Have these been stipulated to or -- 

MS. AGNE:  No, Your Honor.  Plaintiffs' counsel is 

aware of all 11 that we plan to propose. 

THE COURT:  All right.  

MS. AGNE:  And the first one is Exhibit 319, we'd like 

to offer into evidence.  It comes in under 801(d)(2).  It 

contains statements of data tabulated by the Arizona Democratic 

Party that were reported to the public. 

THE COURT:  Okay.  So you're expecting a hearsay 

objection.  

Is that the objection, hearsay?  

MR. KAUL:  It's both hearsay, Your Honor, and improper 

expert opinion testimony.  It has information about Hispanic 

voting trends, which is a subject that's only admissible under 

702 and there's no expert offering it. 

THE COURT:  Can I see it?  

So what is -- is this an article?  
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MS. AGNE:  Yes, Your Honor.  And it was produced by 

Samy Olivares of the Clinton 2016 campaign, which was 

originally a party, and it contains data tabulated by Arizona's 

Democratic Party, if you look in the sixth paragraph from the 

beginning.  

THE COURT:  Okay.  And what's the objection again now?  

MR. KAUL:  Your Honor, it's hearsay and also that it's 

improper opinion testimony. 

THE COURT:  And where did this data come from?  Who 

supplied the data that this -- regarding the increase from 2012 

to 2016?  

MS. AGNE:  In the article, Your Honor, it says:  Data 

tabulated by Arizona's Democratic Party.  

THE COURT:  Why wouldn't this be a statement of a 

party opponent?  

MR. KAUL:  Your Honor, so this is an issue that came 

up in the parties' briefing.  We actually don't know who 

supplied this data to the newspaper.  What we learned in 

investigating this is that the Arizona Democratic Party 

actually contacted the reporter afterwards to say that they 

hadn't supplied this, and the reporter said he had gotten it 

from a third party, is my understanding.  

So this is not a party statement. 

MS. AGNE:  There's another article that falls into 

this category, Your Honor.  It's Exhibit 417, which we also 
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plan to offer, and what we know about Arizona early voting in 

five charts, which also contains the same data tabulated by 

Arizona's Democratic Party.  

So I don't know if counsel is saying that both 

articles are not actually sourced from the party or -- it might 

be efficient to address both at once.  

MR. KAUL:  We -- the other one, I don't -- I mean, 

what we suspect happened, Your Honor, is that there was some 

sort of internal communication sent out that was meant to be 

confidential and that somebody leaked to the press.  

But that's not a party statement.  And it's also -- I 

mean, there's also evidence in the record of ADP's voting data 

from 2016 already, which was the document produced at 

deposition, so... 

THE COURT:  Would you say that again?  There's 

evidence what?  

MR. KAUL:  There's evidence in the record of ADP's 

internal modeling data from the 2016 election.  That was the 

document we were disputing admission of that contains 

information about what ADP's internal modeling showed from 

2016.  That was produced during the deposition.  And so I -- 

I'm also not sure what additional purpose this serves. 

THE COURT:  And do we know who wrote this article?  

Does it say on here somewhere who wrote the article?  

MS. AGNE:  It's from azcentral.com, Your Honor.  
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Samy Olivares of the Clinton 2016 campaign forwarded the 

article amongst the party, it appears.  And it doesn't have a 

byline other than azcentral. 

THE COURT:  All right.  We don't know who the author 

is, and the authenticity of the data is challenged.  There's no 

way to -- I don't see how this would really give me good 

information to consider.  We do already have other information 

that -- 

Does the document that you're talking about, Mr. Kaul, 

contain the same type of information?  

MR. KAUL:  I think it's different, Your Honor.  The 

document's about 2016 specifically.  

But, yeah, what we don't know is where this was 

derived from or what date the data was generated on or any of 

the specifics about the data in the article. 

MS. AGNE:  And, Your Honor, under 801(d)(2)(D), I 

mean, I don't think they're questioning that this was 

information supplied by an agent of the party.  

MR. KAUL:  I am disputing that.  

MS. AGNE:  The article also mentions Catalist, and we 

heard testimony in this case that Catalist does work for the 

plaintiffs.  

Exhibit 417 has a byline of Ronald J. Hansen at the 

Arizona Republic.  

And, Your Honor, they didn't raise authentication in 
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their objection to these exhibits in their joint pretrial order 

exchange.  

MR. KAUL:  We raised hearsay, which is what the 

objection is.  There's no evidence that this is a statement of 

the Arizona Democratic Party.  And, in fact, we've disputed 

that it is.  So if there's just no -- 

THE COURT:  I think it says in the article:  Data 

tabulated by Arizona's Democratic Party. 

MR. KAUL:  But the Arizona Democratic Party didn't 

provide that data to the -- we dispute that they provided it to 

the reporter. 

THE COURT:  But you didn't dispute the authenticity of 

this article.  And you didn't put on any evidence to say 

that -- I mean, what we have is this article that, in your 

objection, is hearsay.  They're showing me an exception, and 

the exception includes a statement that's -- one the party 

manifested that adopted or believed to be true.  And the 

article says this came from the Democratic Party.  

MR. KAUL:  I mean, there's evidence in the deposition 

record that -- or in the record at some point in, I think, our 

filings on the motion to compel that the parties dispute that 

this data came from this them.  

More to the point, I don't think you can establish a 

hearsay objection by the hearsay author saying that this came 

from the party.  That would also be double hearsay, by the way.  
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It's a news article plus it's the statement of the party. 

THE COURT:  Yeah.  If you brought in the author and he 

testified, I think you'd have the argument to be made, but this 

article itself is an out-of-court statement.  

And someone needs to establish what was said, don't 

you?  

MS. AGNE:  Your Honor, if I might add, they had 

several articles admitted that contained statements of the 

secretary or her agents or her past agents at the close of 

their case.  Similar type of data.  And counsel stated that he 

expected that someone from within the party leaked this data to 

the reporter, so I think that's a statement of the party's 

agent made within the course and scope of the relationship. 

THE COURT:  Okay.  I'm going to let it in, consider it 

for whatever it's worth.  I understand the circumstances of 

this article having been produced, but I think it does meet the 

exception under 802(d).  

MS. AGNE:  Thank you, Your Honor. 

THE COURT:  So Exhibit 319 is admitted. 

(Exhibit No. 319 admitted into evidence.) 

MS. AGNE:  If we might address 417 at the same time?  

It's similar circumstances, that article. 

THE COURT:  Same objection?   

MR. KAUL:  It is the same objection, Your Honor.  And 

there's deposition testimony that our -- Spencer Scharff, who 
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testified here, didn't know what this is or where it came from.

And, again, this is also, as we mentioned before, 

improper expert opinion.  It's analysis of the race of voters, 

which we've had experts just fighting about for days on the 

stand.  

THE COURT:  And this, Ms. Agne, came from the 

defendants?  Is that what you're saying?  

MS. AGNE:  Came from the plaintiff, again, 

Your Honor -- 

THE COURT:  The plaintiffs?  

MS. AGNE:  Yes. 

THE COURT:  Where does it show that?  

MS. AGNE:  In the second paragraph of the article, 

second sentence:  As tabulated by Arizona's Democratic Party.  

The same circumstances as the first article.  And not 

offering it as expert opinion, but as a statement of a party 

opponent.  

THE COURT:  Okay.  I'm going to admit it.  Exhibit 417 

is admitted. 

(Exhibit No. 417 admitted into evidence.) 

MS. AGNE:  Thank you, Your Honor.  

We next have 329 and 330, which are similar 

circumstances; under 801(d)(2), they contain statements of the 

party's agents.  It's a couple email exchanges. 

THE COURT:  I think I called that last ruling on 802.  

Case 2:16-cv-01065-DLR   Document 401   Filed 10/18/17   Page 10 of 120  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 3108 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

UNITED STATES DISTRICT COURT

2225

It's actually 801(d)(2) that I was ruling on. 

All right.  330, what -- 329, what is this?  

MS. AGNE:  329 and 330, Your Honor.  It's a couple 

email exchanges containing statements of a party's agent from 

Ms. Gonski, also, Mr. Begay, with the Democratic Party.  He's a 

Democratic candidate.  The email exchanges between both of them 

containing statements of both of them, which are statements of 

party opponents under 801(d)(2). 

THE COURT:  Objection?  

MR. KAUL:  First of all, the objection is hearsay.  

Mr. Begay is a member of the Democratic Party, but not every 

member of the Democratic Party is an agent, of course.  And we 

don't believe the statements of counsel are admissible as 

evidence.  If they were, we'd be submitting each other's emails 

back and forth into evidence all the time.  

THE COURT:  So who are you claiming is the agent here?  

MS. AGNE:  Both, Your Honor.  Ms. Gonski is an agent 

of the party, and Mr. Begay says -- he tells Ms. Gonski:  I 

told people last night at my campaign dinner that I would be 

submitting a statement.  Good.  I hope it helps.  

Both sides of this exchange are agents of the party -- 

THE COURT:  I'm not sure I take the agency that far.  

The fact that they run as a Democrat doesn't make him an agent 

of the party, does it?  I mean, that would make every 

candidate -- everything anybody ever says who runs for office a 
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party opponent for purposes of this hearsay exception.  

MS. AGNE:  That's a good point, Your Honor.

Mr. Begay's statements may also be admitted to show 

knowledge on the part of the Arizona Democratic Party.  He 

makes several misstatements about the law, HB 2023, that aren't 

corrected in these email exchanges.  So to the extent -- 

THE COURT:  I'm not sure what the point is of this.  

Are you saying this is being offered not for the truth 

of the matter asserted but for the -- to show the Democratic 

Party's misunderstanding of 2023?  

MS. AGNE:  To show that misinformation about the law 

was given to the party and it was not corrected.  So 

Mr. Begay's statements, to the extent they don't -- Your Honor 

determines they don't meet a hearsay exception, could come in 

to show knowledge on the part of the party. 

THE COURT:  Knowledge of what?  

MS. AGNE:  That there was misinformation out there 

about this law. 

THE COURT:  How is that relevant to any issue here?  

MS. AGNE:  He's one of the declarants in the matter, 

Your Honor.  He's a candidate on the Navajo Nation. 

THE COURT:  Yeah, but how is that relevant for any of 

the issues I have to decide in this case?  

MS. AGNE:  Ms. Gonski, the agent of the party, is one 

of the ones providing him information about HB 2023. 
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THE COURT:  But, I mean, how does that help me decide 

whether or not it's constitutional or it violates the Voting 

Rights Act?  

MS. AGNE:  I think it's helpful to show the 

information that was out there, the knowledge of the party 

about what was being said on the reservation as to HB 2023.  

They did not raise a relevance objection to these in the joint 

proposed pretrial order.  

THE COURT:  You're now moving it in as a relevant 

document that's not hearsay.  That's what you're asking for; 

right?  

MS. AGNE:  Yes. 

THE COURT:  And I'm trying to understand how it would 

help me.  

Mr. Kaul, do you want to address this?  

MR. KAUL:  It's hearsay, Your Honor.  There's just -- 

there's no exception that applies.  

MS. AGNE:  Mr. Begay, in the exchange, also provides 

information to the party about conditions on the reservation 

and his thoughts about the operation of the law. 

MR. KAUL:  To the extent their argument is that it 

should come in to show knowledge and it's exception to hearsay 

for that reason, it's not knowledge of anything relevant to the 

case so it doesn't fit a hearsay exception because -- 

THE COURT:  Well, she's not saying it's a hearsay 
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exception.  She's saying it's not hearsay.  It's not being 

offered for the truth of the matter asserted. 

I'm not going to let -- this doesn't help me at all.  

I mean, whether they didn't understand the law at some point or 

not doesn't really address any issue in this case, and I just 

don't want to put a bunch of stuff here that isn't going to 

help.  

So is Exhibit 330 the same?  

MS. AGNE:  Yes, Your Honor.  It's part of the same 

exchange about Mr. Begay's declaration. 

THE COURT:  Okay.  Exhibits 329 and 330 are not 

admitted into evidence.  They're hearsay.  

MS. AGNE:  337 is the next one, Your Honor.  It's a 

court order in the Riedel versus Fuentes matter.  Counsel had 

had some discussions about nonobjections to court orders.  I 

believe the Court can take judicial notice of this document, 

and they elicited testimony yesterday about a settlement of 

this matter, but this order shows that the matter was actually 

dismissed for lack of prosecution.  

THE COURT:  Response?  

MR. KAUL:  We have two objections, Your Honor.  

First, it's hearsay.  The fact that the case was 

dismissed, we don't object to, but the substance of the Court's 

order, that part, we think, is hearsay.  I mean, obviously, the 

Court can cite it just as it could cite any judicial opinion, 
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but, you know, typically judicial opinions don't come into 

evidence.  

And then second, we have a completeness objection 

because there are a number of orders in the case, one of which 

is a stipulated injunction against further publication of the 

alleged defamatory documents.  And so we think if this comes 

in, then that should also be part of what comes in. 

THE COURT:  I'll tell you, sometimes cases that settle 

just -- no one continues to prosecute and they get dismissed 

for lack of prosecution, so this doesn't really tell me 

anything about the outcome of the Fuentes case.  

MS. AGNE:  It does say "Page 1 of 1" on the bottom, 

Your Honor, so we think it's a complete order.  

THE COURT:  I'm just saying it's not relevant.  I 

mean, if there had been a finding that it was dismissed on the 

merits, that would be one thing.  But sometimes cases get 

settled and the parties don't take care of business and file a 

notice of dismissal, and it just gets dismissed.  That happens 

with civil cases.  

So I don't know how this would help me.  The fact that 

this is dismissed for lack of prosecution doesn't tell me what 

really -- I'd like to see, if there was some -- if there was a 

settlement, if there were -- what the settlement agreement 

said.  That may be more -- that would be more meaningful than 

just the fact that it was dismissed for lack of prosecution. 
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MS. AGNE:  Your Honor, I don't think they presented 

any evidence that it was actually settled.  Ms. Riedel brought 

these allegations against Ms. Fuentes saying that the 

statements Ms. Fuentes discussed yesterday -- 

THE COURT:  Well, I guess what I'm saying is what 

happened between Riedel and Fuentes, I'm not sure is really 

relevant in this case, is it?  

MS. AGNE:  She was the individual yesterday who had 

the allegations of actually herself tampering with ballots in 

Yuma County. 

THE COURT:  I remember that. 

MS. AGNE:  And there was a defamation suit brought 

against her regarding those allegations, but it wasn't settled 

and it was dismissed for a lack of prosecution.  So I think 

that goes to show as to the truth of her statements, that the 

case wasn't pursued.  

THE COURT:  Well, sometimes cases don't get pursued 

because there's no assets to recover too.  I mean, this doesn't 

tell me anything about the merits of the case, the fact that it 

was dismissed for lack of prosecution.  

So it's not relevant and it is hearsay, so this 

exhibit -- 

MS. AGNE:  337, Your Honor. 

THE COURT:  337.  I mean, what is the relevance of 

this?  
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MS. AGNE:  Ms. Fuentes was the one individual who we 

heard testimony yesterday -- 

THE COURT:  No, I know exactly who she is, and I know 

who Riedel is.  But tell me, what is the relevance of the fact 

that Riedel sued her and it was dismissed for lack of 

prosecution?  

MS. AGNE:  Well, plaintiffs attempted to elicit 

testimony yesterday that it was settled.  I don't believe this 

order shows that it was settled.  They haven't presented any 

settlement agreement as to Ms. Fuentes admitting to the 

untruthfulness of her statements.  So I think this shows that 

the person who originally alleged they were untruthful decided 

not to pursue that case.  It's relevant to show the 

truthfulness of Ms. Fuentes' statements about what she did in 

service of that campaign. 

THE COURT:  You think this is evidence that she was 

truthful?  Is that what you're offering this for?  

MS. AGNE:  I think it goes to the fact that a suit 

alleging she was untruthful was not pursued.  It was dismissed 

for lack of prosecution by Ms. Riedel, who would have had good 

cause to pursue it.  And it is rebutting testimony that 

opposing counsel elicited yesterday that attempted to show 

otherwise regarding the case. 

THE COURT:  I don't -- I remember there was mention of 

the lawsuit.  Was there something said about the outcome of 
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that lawsuit?  

MS. AGNE:  Yes, Your Honor.  Mr. Spiva attempted to 

elicit testimony that the lawsuit was settled.  And we have no 

evidence of that.  

THE COURT:  Okay.  

All right.  Mr. Kaul?  

MR. KAUL:  This happened, Your Honor, after there was 

a stipulated injunction.  So it wasn't prosecuted after there 

was an injunction preventing further defamatory statements.  So 

if this comes in, we think -- we're happy to move -- we're 

happy to bring in the stipulated injunction and make the 

document complete.  But to include this without the stipulated 

injunction is misleading as to how the case came out.  

MS. AGNE:  We do -- 

MR. KAUL:  Once you have an injunction, there's no 

reason to keep pursuing it, or at least there's much less 

reason to keep pursuing prosecution of the case. 

MS. AGNE:  We do have the case file as potential 

exhibits as well, Your Honor, so we can evaluate and submit 

those so you have the full record. 

THE COURT:  Yeah.  This alone just doesn't tell me 

anything.  Things get dismissed for lack of prosecution for a 

lot of reasons, and I don't think it's relevant and I don't 

know I can draw any inference from the fact that it was 

dismissed from lack of prosecution about the honesty and 
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truthfulness of Fuentes.  Everyone who testified about her 

didn't think she was being honest, and for some reason, no one 

pursued any criminal actions against her.  

So this stipulation doesn't really tell me anything.  

But if there's more in the file that does give more 

information, then I'll take a second look at it.  Alone, a 

stipulation to dismiss for lack of prosecution, I don't think 

is very useful.  

MS. KARLSON:  Could we have leave to propose -- 

THE COURT:  Sure. 

MS. AGNE:  -- the rest of the file?  

THE COURT:  Yeah. 

MS. AGNE:  Thank you, Your Honor.  

As to 355 -- and we sent notice of this to plaintiffs' 

counsel yesterday but they haven't had time to respond yet.  

355 is simply the unredacted portion of an exhibit that's 

already been admitted into evidence.  So it's the unredacted 

portion of 352, page 005 and the subsequent pages.  It's an 

elections incident report.  

Both copies were obtained from the Yuma County 

Sheriff's Office.  They provided a redacted and unredacted 

version, and somehow in assembling exhibits, the unredacted 

version got separated from the redacted.  Since 352 is already 

in evidence, we would ask that 355 be admitted as well.  

MR. KAUL:  And, Your Honor, the unredacted version, 
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the part that's unredacted, contains hearsay within hearsay.  

Somebody's describing what somebody else told her.  So we do 

object to that portion as hearsay within hearsay.  

THE COURT:  So does the redacted version take out 

that -- his objectionable -- the part that he claims is 

objectionable?  

MS. AGNE:  The redacted version redacts everything on 

the pages of this document, Your Honor.  We thought it would be 

helpful for the Court to be able to see what the Yuma County 

Sheriff's Office maintains in the regular course of conducting 

investigations and that it contains the full version of the 

report. 

THE COURT:  And what's the relevance of this?  This is 

during the 2016 election?  

MS. AGNE:  Yes, Your Honor.  It's a report of early 

ballots, which -- 

THE COURT:  I read it.  What's the relevance?  

MS. AGNE:  It was deviated from the voter's mailbox, 

so it shows tampering with early ballots, that they were 

misdirected in the mail to the voter or stolen from her 

mailbox.  

THE COURT:  How is that relevant?  

MS. AGNE:  It can show that there are additional 

security measures necessary to maintain the security and 

integrity of the early ballot measures that can include 
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HB 2023.  It's something the Yuma County Recorder had notice 

of.  And since the redacted version from the YCSO has already 

been admitted into evidence, we believe the unredacted version 

should come in.  

THE COURT:  Okay.  So the redacted version of 355 is 

already in?  

MS. AGNE:  Yes. 

THE COURT:  And was this stipulated in?  

MS. AGNE:  352 was stipulated in, yes. 

THE COURT:  So 355 is being offered to make the record 

complete?  Is that what you're saying?  

MS. AGNE:  Yes, Your Honor.  

THE COURT:  Mr. Kaul?  

MR. KAUL:  The other -- the non -- again, the redacted 

portion is hearsay within hearsay, so you can't rely on hearsay 

within hearsay to make a -- 

THE COURT:  Yeah.  I mean, you're not offering this to 

show notice of anybody.  You're offering this for the truth of 

the matter asserted; is that true?  

MS. AGNE:  Well, it has notice on the Yuma County 

Recorder, so to the extent that it doesn't meet the hearsay 

exception, the Yuma County Sheriff's Office and the Yuma County 

Recorder had notice of these incidents. 

THE COURT:  Well, I guess I'm trying to -- this looks 

like -- does this have anything to do with ballot collectors?  
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MS. AGNE:  It's an activity regarding early unvoted 

ballots, Your Honor, that were diverted.  So it speaks to the 

security and integrity of early voted ballots in Arizona. 

THE COURT:  But that's -- this would apply whether 

there were ballot collectors or not.  This is someone's mail 

that either fell out of the mailman's pouch when he was going 

across the field or somebody took it out of the mailbox and 

threw it over there.  But it had nothing to do with someone who 

collected ballots, did it?  

MS. AGNE:  No, Your Honor.  And HB 2023 was already in 

effect.  

THE COURT:  So why -- I'm puzzled.  What does this 

have to do with our case?  

MS. AGNE:  It's an additional incident in Yuma County, 

Your Honor, similar to those that the plaintiffs have elicited 

testimony regarding SB 1412 and HB 2023, regarding tampering or 

misdirection of early voted ballots.  

THE COURT:  Okay.  

MR. KAUL:  Your Honor, I would say we actually do 

think it's relevant.  It shows that HB 2023 doesn't prevent 

tampering with early voted ballots and that voters actually had 

a very good reason to use collectors, which is -- it avoids 

this sort of tampering. 

THE COURT:  So you stipulate to its admission, then?  

MR. KAUL:  On 52, yes.  But that doesn't make the 
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hearsay within hearsay admissible.  That's the objection we 

have. 

THE COURT:  So what's your response to his 

hearsay-within-hearsay objection?  

MS. AGNE:  That it can be admitted to show knowledge, 

Your Honor, of these -- and perception.  

THE COURT:  All right.  I don't think that's -- the 

knowledge of the Yuma Sheriff's Department or the Yuma County 

Recorder is not an issue in this case, so Exhibit 355 is not 

admitted.  

MS. AGNE:  And then we have Exhibit 425, Your Honor, 

is the next one.  

These are 801(d)(2) statements of a party opponent.  

Email exchange by Mr. Scharff, who testified in this case, with 

Mr. Valenzuela of the Maricopa County Elections Department.  

THE COURT:  Okay.  And what does this contain now?  

What is in here I should look at?  

MS. AGNE:  It's Mr. Valenzuela responding to 

Mr. Scharff's questions about a potential out-of-precinct 

provisional voter.  Mr. Valenzuela describes the signs in place 

at the sign-in point that say "Your ballot will not count if 

you are in the wrong polling place."  

Knowledge on the part of the Arizona Democratic Party 

about those procedures in place in Maricopa County, and then 

statements of Mr. Scharff regarding out-of-precinct provisional 
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voting. 

MR. KAUL:  Your Honor, Mr. Scharff's statements we 

don't object to, but we do object to Mr. Valenzuela's 

statements.  He's not a party opponent, and, in fact, he lives 

here in town and could have been brought to testify.  He, in 

his last -- the last email doesn't even provide context.  And 

the knowledge of the Arizona Democratic Party has no relevance 

to the outcome of this case, so -- 

THE COURT:  So what about the objection to 

Valenzuela's statements in this document?  

MS. AGNE:  Your Honor, they go to the conditions at 

Maricopa County polling places in 2016. 

THE COURT:  That's being offered for the truth, 

then --

MS. AGNE:  We -- 

THE COURT:  -- the truth of the matter asserted in the 

statement.  

MS. AGNE:  We also have asked that the counties be 

made party to this case under Rule 19.  These are statements of 

Maricopa County.  Ms. Purcell did testify.  We heard a lot of 

testimony about Mr. Valenzuela.  

I think it could also come in for knowledge.  The 

Arizona Democratic Party maintained their out-of-precinct 

provisional voting claims about a policy that's been in place 

for 80 years, even though these are the conditions stated in 
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the email.  They received this information right after the 

November 2016 election.  

This is also a public record, and the county was a 

party at the time that it was made.  Under 803(8), we would 

think it comes in. 

THE COURT:  It's hearsay.  Exhibit 425 is not 

admitted.  

MS. AGNE:  426.  Similar statements of Mr. Scharff.  

They've been redacted by the party for reasons we can't 

determine because they've just said to Your Honor that the Pima 

Democratic Party or agents of the county parties are not agents 

of the party.  

But it's a report of fraud to the Arizona Democratic 

Party.  Mr. Scharff testified about it in his deposition, 

testified that he did nothing with it, so it can be admitted to 

show knowledge on the part of the party that this report of 

fraud was made to them. 

THE COURT:  Okay.  

MR. KAUL:  Again, the Democratic Party's knowledge is 

not an issue in this case, first of all.  

Second, the email actually says in the last paragraph:  

I realize that my comment is hearsay. 

THE COURT:  This is someone who didn't witness it?  

This is someone telling what he has heard told?  

MR. KAUL:  So this is like, I think, three layers of 
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hearsay here. 

THE COURT:  Oh, this is hearsay.  Exhibit 426 is 

hearsay.  It's not admitted.  

MS. AGNE:  427, Your Honor, is an email from 2012.  We 

heard a lot of testimony about cases of voter fraud from 

individuals who had involvement with the Secretary of State's 

Office.  This is a report given to a newspaper reporter from 

the Attorney General's Office.  It goes to the perception.  

Ten active cases of double voting.  Each defendant 

utilized vote by mail.  This is the information that was out 

there in the community regarding elections and election fraud 

prior to the enactment of HB 2023.  Back in 2012, there were 

ten active cases of double voting. 

THE COURT:  "Active" meaning these are cases that were 

prosecuted and the conviction was achieved?  

MS. AGNE:  And in the email, Your Honor, it lists that 

all those ten are still in the investigative stage, having been 

referred by the Secretary of State.  They can't comment on 

ongoing investigations, but the AG's office had the following 

convictions for voting fraud.  All instances of double voting, 

all involving early ballots, and that's four convictions there 

with the criminal conviction case numbers listed. 

THE COURT:  And what's the hearsay exception for this?  

MS. AGNE:  It's a public record, Your Honor, under 

803(8), reported in the course of an investigation. 
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THE COURT:  Mr. Kaul?  

MR. KAUL:  It's an email from the AG's staff to a 

reporter, Your Honor.  It's not a public record.  

THE COURT:  I don't think this is a public record.  

MS. AGNE:  And it's -- 

THE COURT:  Well, which except -- well, where do you 

find that?  You're citing under Rule --

MS. AGNE:  803(8), Your Honor, the public records 

exception.  And it's a record or statement of a public office 

if it sets out the office's activities, which are then current 

activities of investigations and convictions of voting fraud, 

including a matter observed while under a legal duty to report 

and including in a civil case factual findings from a legally 

authorized investigation.  

I don't think they've shown that the source of the 

information, which is the Attorney General's Office, or other 

circumstances here indicate a lack of trustworthiness.  

THE COURT:  Mr. Kaul, it looks like it fits into the 

exception.  

MR. KAUL:  We disagree, Your Honor, respectfully.  

The -- first of all, there's no legal duty to report 

what's going on here to a reporter, which is what's happening.  

This is not a description of the office's activity.  That 

exception is meant to apply to things like -- 

THE COURT:  I get it.  All right. 
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MR. KAUL:  Yeah. 

THE COURT:  This was just a response to a reporter.  

This wasn't part of their office activities.  

MS. AGNE:  Your Honor -- 

THE COURT:  There was no legal duty to report this, 

was there?  

MS. AGNE:  And it -- we believe it would meet 

803(8)(A), Clause (iii), and they are "or" clauses in the rule, 

so if it meets any one of them, it would come in.  And it's a 

civil case:  Factual findings from a legally authorized 

investigation.  

And the Attorney General's Office is required under 

Arizona public -- 

THE COURT:  I've seen investigations and there's 

factual findings, and they lay out what the investigation was 

and what they find as facts as a result of the investigation.  

I think that's what that applies to, not just some response to 

a reporter's inquiry about what the status of cases are.  

MS. AGNE:  The office does also have a legal duty 

under Arizona public records law to disclose this information 

to the reporter.  

THE COURT:  So you're going back to -- 

MS. AGNE:  Clause (ii). 

THE COURT:  Clause (ii)?  

MS. AGNE:  Yes. 
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THE COURT:  Okay.  

MR. KAUL:  We see no public records request, Your 

Honor.  

MS. AGNE:  The reporter itself -- I mean, they could 

file a formal paper public records request.  There may have 

been one that preceded this.  It doesn't -- 

THE COURT:  Okay.  You're arguing that there was a 

legal duty to respond, and that would be a public records 

request.  In order for that to apply, there would have to be a 

public records request, and there's no evidence from this email 

that there was such a request.  

MS. AGNE:  That's often what inspires these email 

exchanges, Your Honor.  There may have been one filed.  

Unfortunately, it's not here.  And oftentimes when people like 

Amy Rezzonico, the spokespeople, are dealing with reporters, 

they -- 

THE COURT:  Let me ask you this:  Absent a public 

records request, is there a legal duty to respond to this 

reporter?  

MS. AGNE:  The Arizona public records law requires it, 

so whether or not Ms. Rezzonico made her file a formal request, 

I think she was required under public records law to respond.  

Otherwise, the newspaper would have to go to court to get that 

information from the Attorney General's Office. 

THE COURT:  All right.  I think there was a legal duty 
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to respond to this, so I'm going to find that it meets the 

hearsay exception under 803. 

MR. KAUL:  Your Honor, I would just note that I 

understand the Court's ruling, but in a typical public records 

request, there would be a duty to do an exhaustive 

investigation.  There would be comprehensive -- this is -- 

THE COURT:  I know it's typical, but she makes a good 

point.  Otherwise -- I think that when the reporter makes this 

request, there's a duty to respond to these things.  So I'm 

going to find it meets the hearsay exception.  

MS. AGNE:  That's Exhibit 427.  It's admitted, 

Your Honor?  

THE COURT:  Yeah.  Exhibit 427 is admitted. 

(Exhibit No. 427 admitted into evidence.) 

MS. AGNE:  Thank you. 

THE COURT:  There's nothing in there that's new.  

We've already had people testify that they have these double 

voting investigations ongoing and that there's been -- so I -- 

it's cumulative, but -- and it may not be hearsay, so it 

doesn't have -- it has very little value added to the total 

evidence that's already in the court, in front of the Court.  

MS. AGNE:  And we just have two more, Your Honor.  

467.  And this is another court order situation, so it 

may be the same as Riedel versus Fuentes.  It's a bit later in 

time, July 2016, regarding issues that were once before this 
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Court on polling place allocation and the constitutional issues 

there, and it's a contemporary statement of the Maricopa County 

Superior Court about the constitutionality of election 

conditions in Arizona in summer 2016.  So this is before 

HB 2023 took effect but during the pendency of this case.  

THE COURT:  So what is this being offered for?  

MS. AGNE:  To show those conditions, Your Honor.  So 

we would offer it for the truth of the matter asserted.  We 

think it meets the hearsay exception.  

THE COURT:  It doesn't.  Exhibit 467 is not admitted.  

MS. AGNE:  And then 586, Your Honor, is Lori Noonan's 

voter information, and we've asked plaintiffs' counsel a couple 

times if they continue to maintain their objection to that, but 

they haven't been able to respond yet.  So we would, just to 

make sure the record is clear, offer 486 -- 586, excuse me, 

into evidence.  

MR. KAUL:  And, Your Honor, we -- our position is we 

offered the defendants some voter records that we also would 

like to admit that were like this, were not timely disclosed.  

And we're happy to have all those admitted or none of them, but 

we think either all or none should be admitted. 

THE COURT:  So this is a disclosure objection?  

MR. KAUL:  Yes. 

MS. AGNE:  And it was an impeachment document, Your 

Honor. 
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THE COURT:  Okay.  Well, then it hasn't been 

disclosed.  I mean, you guys were not disclosing your 

impeachment documents; right?  

MS. AGNE:  We did pursuant to the court order.  I 

believe Ms. Noonan's was brought up before that order was 

entered, so we did not disclose that until she testified.  

THE COURT:  All right.  Objection sustained.  

All right.  Anything else?  

MS. AGNE:  We have some deposition designations we'd 

like to offer into evidence.  

THE COURT:  Are you guys going to give me designated 

portions that are highlighted?  Because I have a lot of 

depositions sitting on my desk in there, so I'm not sure -- how 

are we going to do this?  

MS. AGNE:  If I might make a couple offers, Your 

Honor, and we will provide the transcripts to the Court for the 

ones that we are affirmatively designating only.  We understand 

plaintiffs' counsel is going to provide combined copies where 

both parties have affirmatively designated. 

THE COURT:  Am I going to end up with three 

depositions for everybody, or how is this going to work?  

MS. AGNE:  No, Your Honor.  Our idea was that -- and 

pursuant to your standing orders, that plaintiffs' counsel 

would provide the copies where both parties have affirmatively 

designated. 
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THE COURT:  All right.  

MS. AGNE:  And so for defendants, it's the 

designations of Yang, Tameron, and Scharff that we offer into 

evidence.  And we'll provide those highlighted copies and 

charts to the Court. 

THE COURT:  Okay.  

MS. AGNE:  And then we have affirmative designations 

on the transcripts of Healy, Pstross, Parraz, and Vasquez that 

we understand plaintiffs will provide those transcripts to the 

Court and the charts, including their affirmative designations 

as well.  

And then we have counter-designations on the 

transcripts of Reagan, Spencer, Pouquette, and Shooter.  And we 

understand plaintiffs will be providing those four transcripts 

to the Court as they have affirmatively designated those. 

THE COURT:  Okay.  So there's three -- 11?  

MS. AGNE:  Yes, Your Honor. 

THE COURT:  Okay.  

All right.  Now, let me shift gears just for a second.  

Has the Ninth Circuit set a date for oral argument on this 

already?  

MR. JOHNSON:  It's the week of December 11th, 

Your Honor.  

THE COURT:  I'm not sure I can get this done in time 

for you guys to have it briefed and -- 
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MR. JOHNSON:  We understand.  Our understanding is 

that just because of the filings is that they're keeping track 

of this case, and as the date keeps on getting closer and 

closing to oral argument, they move it back two months.  So I 

don't think that there's anything we are obligated to do on 

that, but that's just based off of their continuance of their 

oral argument dates. 

THE COURT:  So that was my question.  Does someone 

need to contact the Ninth Circuit and let them know the 11th of 

December isn't going to work?  

MR. JOHNSON:  I don't think that's necessary, but I'll 

defer to the plaintiffs.  I think based off of them already 

moving dates, right, Your Honor, so -- 

THE COURT:  Yeah. 

MS. AGNE:  In the past, they've sua sponte moved the 

dates, Your Honor.  And they did say in their orders continuing 

the case that any appeal filed from your order will be 

consolidated with the appeals they have pending for that date.  

So they are waiting for an appeal from your order, which would 

need to be issued first.  

THE COURT:  All right.  

MR. KAUL:  And, Your Honor, I mean, our impression 

from the way Ninth Circuit has handled it -- again, this is 

reading tea leaves, so take that for what it's worth -- but 

they seem to clearly want the case to move fast.  That's -- 
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THE COURT:  Yeah. 

MR. KAUL:  So our sense is as long as we sort of keep 

moving quickly, that the Court, as Mr. Johnson said, has been 

sort of tweaking its schedule. 

THE COURT:  I don't think we could have moved any 

quicker.  You guys did a pretty good job getting it all done in 

ten days and you had your discovery, so I don't think there's 

anything else we could have done. 

MS. AGNE:  Thank you, Your Honor. 

THE COURT:  All right.  

MR. TISCHENKO:  Your Honor, just to complete the 

record on the designations, plaintiffs will be offering as 

affirmative designations:  Stallworth-Pouquette, Reagan, 

Shooter, Spencer, Vasquez.  And we'll also be offering as 

affirmative designations:  Perez, Healy, and Pstross.  And the 

latter three are jointly -- are affirmatively designated by 

both parties. 

THE COURT:  All right.  Does that take care of all the 

housekeeping?  

MR. SPIVA:  We have one other thing, which is the --

Do you want to address this, Amanda?  

We have the Lichtman reply declaration that we would 

like to submit.  We have a signed version of that.  We've 

shared it with defense counsel. 

THE COURT:  Is it marked as an exhibit or -- 
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MR. SPIVA:  We haven't put an exhibit number on it.  

We could do that, though.  

THE COURT:  Okay.  Are you offering it into evidence 

right now?  

MR. SPIVA:  Yes, Your Honor. 

THE COURT:  Any objection?  

MR. JOHNSON:  Yes, Your Honor.  

Hearsay, obviously.  It's an out-of-court statement 

from -- 

THE COURT:  How do you get around hearsay?  

MR. SPIVA:  I think it's a residual exception, Your 

Honor.  

THE COURT:  Okay.  I'm not going to do a residual 

exception.  

MR. SPIVA:  Doctor -- it's rebuttal of Mr. Trende.  

All of their experts' reports were -- 

THE COURT:  There's no rebuttal exception to the 

hearsay rule. 

MR. SPIVA:  Yeah, but, Your Honor, all of the experts' 

reports were admitted -- 

THE COURT:  As a stipulation.  I didn't admit them.  

If there had been an objection, they wouldn't have come in.  

That's hearsay, so the objection is sustained.  I 

don't think you can get around hearsay with that.  

MR. SPIVA:  Okay.  Well, I guess I -- because 
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yesterday you asked me if I was going to bring him back here.  

I mean --  

THE COURT:  Yeah, and I didn't say that meant I was 

going to allow you to admit hearsay.  I just asked the 

question.  

MR. SPIVA:  Well, I would move, again, to -- I would 

renew my motion to strike Mr. Trende's additional calculations, 

because that wasn't disclosed in his reports and we haven't had 

a fair opportunity to rebut that.  

THE COURT:  Okay.  Those were calculations that he did 

at my request, and they involved numbers that were already in 

front of everybody.  And I could have done the calculations 

myself, essentially, so I don't think you needed an expert to 

rebut that. 

MR. SPIVA:  They're unreliable, Your Honor.  They're 

actually -- they compare different sources of data.  And, I 

mean, Dr. Lichtman explains in his reply declaration why those 

numbers can't be relied upon. 

MR. JOHNSON:  And, Your Honor, we -- 

THE COURT:  I don't need any more argument.  It's 

hearsay.  I don't know how you can get around that. 

MR. SPIVA:  Can we submit for purposes of your 

consideration of our motion to strike the Trende testimony on 

Friday?  

THE COURT:  It's still hearsay, isn't it?  

Case 2:16-cv-01065-DLR   Document 401   Filed 10/18/17   Page 37 of 120  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 3135 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

UNITED STATES DISTRICT COURT

2252

MR. SPIVA:  But it's for an evidentiary objection, 

Your Honor.  So it would be admissible for that purpose. 

THE COURT:  All right.  Any objection for me to 

consider it for purposes of determining whether to -- 

MR. JOHNSON:  Well, Your Honor, I mean, I think that 

we would have a parallel motion to strike at the same time, 

then, because Dr. Rodden did some math on the stand as to his 

99.9 -- 

THE COURT:  Let me do this.  I'm not going to consider 

the numbers he gave me.  I was curious.  I didn't know it was 

going to create a problem or an issue, and I'll strike it on my 

own since it was my question.  Okay?  So that takes care of 

your issue. 

MR. SPIVA:  Thank you, Your Honor. 

THE COURT:  All right.  Anything else?  

MS. HARTMAN-TELLEZ:  Yes, Your Honor.  

MR. JOHNSON:  Your Honor, then the only outstanding 

issue, then, is Rodden's testimony on the stand where he 

included his 99 percent inclusion rate on his mail-in rate 

while on the stand, which was never disclosed.  I mean, we have 

two experts -- one expert from our side, one expert from their 

side -- answering the Court's questions.  And I think that 

it's -- 

THE COURT:  Did you object at the time?  I don't 

remember. 
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MR. JOHNSON:  We did object, Your Honor. 

THE COURT:  All right.  

MR. SPIVA:  We think it was in response to their 

question, Your Honor.  We can check the transcript. 

THE COURT:  Take a look at it.  Why don't you guys 

find out where in the transcript it is so I can review the 

question and the response and the objection and can rule on it. 

MR. JOHNSON:  Thank you, Your Honor. 

THE COURT:  I don't remember Rodden as well as I do 

remember the Trende one because I remember he had to spend some 

time doing the calculation. 

MR. JOHNSON:  Yes, Your Honor. 

THE COURT:  Okay.  

MS. HARTMAN-TELLEZ:  Your Honor, one final thing 

regarding exhibits. 

THE COURT:  Okay. 

MS. HARTMAN-TELLEZ:  A few days ago, the plaintiffs 

moved to admit several exhibits and they have briefed some of 

the objections.  They filed that last night at about 11:15.  We 

would like to have the opportunity to respond to their written 

arguments. 

THE COURT:  How much time do you need?  

MS. HARTMAN-TELLEZ:  We could have it in by Friday. 

THE COURT:  Okay.  You have till Friday. 

MS. HARTMAN-TELLEZ:  Thank you.  
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THE COURT:  Okay.  Now, does that cover everything?  

Are we ready to talk about closings?  

Okay.  Plaintiffs, it's your burden.  

MR. SPIVA:  Thank you, Your Honor.  

We believe that the evidence is clear that in the case 

of the rejection of out-of-precinct ballots, that this law 

completely disenfranchises qualified voters from voting in 

elections -- 

THE COURT:  Let me just interrupt you, and I 

apologize.  But I've just got some questions I want to get off 

my chest. 

MR. SPIVA:  Sure.  I'd rather answer your questions, 

Your Honor.  You're the finder of facts. 

THE COURT:  All right.  Can a Section 2 of the VRA 

prohibit voting regulations that are constitutional?  

Stated another way, can a voting regulation 

disparately abridge voting rights under Section 2 without 

constitutionally burdening them under Anderson/Burdick?  

MR. SPIVA:  Anderson/Burdick or the Voting Rights Act, 

Your Honor?  

The answer to your question, I believe, is yes, if 

I -- let me just make sure I understand it correctly.  Because 

the Voting Rights Act has both an effects and purpose prong, 

you could have a voting regulation that violated the effects 

prong, which to show that violation you have to show that it 
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has a disparate impact on a covered group and that that impact 

is at least partly caused by or related to, you know, certain 

social historical conditions commonly known as the Gingles 

factors or the senate factors.  

And so you could have a situation where a voting 

regulation would violate the Voting Rights Act but not 

necessarily also violate the constitution, either in terms of 

an Anderson/Burdick claim, which as Your Honor knows brings in 

the Fourteenth and First Amendment, or -- I think that would be 

the rare case because you don't have to show a racial disparity 

to make out an Anderson/Burdick claim. 

THE COURT:  My question is this:  Can Section 2 of the 

Voting Rights Act prohibit voting regulations that are 

constitutional?  

MR. SPIVA:  Yes, Your Honor. 

THE COURT:  Okay.  And you're saying it's because 

under the Voting Rights Act, there's an effects and purpose 

prong, and if you look at the effects prong, you can violate 

the effects under Section 2 without violating the constitution?  

MR. SPIVA:  Correct.  So -- 

THE COURT:  What about the purpose prong?  

MR. SPIVA:  The purpose prong would, I think, 

necessarily also make out a Fifteenth Amendment claim.  When 

the Voting Rights Act was first passed, it was held to require 

a showing of discriminatory purpose, just as the Fifteenth 
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Amendment requires.  It was amended in 1982 to add the effects 

prong, and so now since 1982 and under the Gingles v. Thornburg 

case, Your Honor, one can make out a claim without a showing of 

intentional discrimination under Section 2 of the Voting 

Rights Act.  

So the answer to your question is yes. 

THE COURT:  So in this case, are you arguing that you 

win under 2023 if you can show either that the purpose was to 

result in some sort of disparate outcome or if the intent -- 

excuse me, or if the out -- 

MR. SPIVA:  Yeah.

THE COURT:  -- whether the intent was to do it or the 

actual effect was to come out that way, either way, you win. 

MR. SPIVA:  Either way, if we can make out either of 

those prongs, we win.  So if we can show even if it wasn't done 

with discriminatory intent, if it had a discriminatory effect, 

meeting all the conditions and the totality of the 

circumstances, et cetera, we win.  

If we show that it was passed with intentional 

discrimination, we have pled under Section 2 both an intent and 

an effects claim, so we would -- if we can show -- if we have 

shown that it was passed with the intent to discriminate, we 

will have made out both a purpose claim under Section 2 and a 

violation of the Fifteenth Amendment as well.  And we have that 

claim as well, of course. 
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THE COURT:  And what's your evidence of the intent in 

this case?  

MR. SPIVA:  It is a combination of things, Your Honor.  

I mean, partly it is the -- partly the fact that it was known 

that this was going to create a burden on minority communities 

and that that was ignored and cast aside by the legislature.  

Partly that there was a motive here, because the 

demographics in Arizona were changed -- was changing, and so 

the minority share of the electorate was increasing, making 

essentially -- 

THE COURT:  So you're talking about knowledge.  

Are there any acts or anything that was done that you 

say would be evidence of the intent or purpose?  

MR. SPIVA:  Yes.  I mean, you know, looking at 

Arlington Heights, I mean, we say that the whole chain of 

events starting with SB 1412 is relevant because essentially it 

shows a knowledge and a motive to try to essentially evade 

review.  In terms of 1412, it was passed.  It was challenged by 

the Department of Justice, as you've heard testimony about.  

And then rather than -- not challenged.  I should say there was 

a request for more information.  And rather than pursue that, 

the legislature repealed it.  

After Section 5 was stricken, this is kind of similar 

to the North Carolina case, Your Honor.  The legislature came 

back again and sought in several different ways, but they 
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passed, enacted, HB 2305.  That was subject to a citizen 

referendum.  And rather than, you know, confront that, it was 

withdrawn.  And then, of course, ultimately it was passed in -- 

"a la carte," to use Secretary Reagan's word, with HB 2303.  

And so we think that's part of it.  This kind of 

attempt to evade, you know, the civil rights laws, essentially.  

We think part of it is -- 

THE COURT:  Wait.  Wait.  To evade the civil rights 

laws?  What are you talking about?  

MR. SPIVA:  Well, with respect to -- 1412, it was 

enacted, and as soon as the Department of Justice, under 

Section 5 -- 

THE COURT:  Okay.  So because there was -- they had 

some questions and they withdrew it, that's what you're talking 

about?  

MR. SPIVA:  That's right, Your Honor.  Of course, you 

heard testimony, that's very rare.  Mr. -- not Mr. Spencer but 

Mr. Drake, I believe it was, yesterday I think said that he -- 

I think he couldn't remember another instance where that had 

happened. 

THE COURT:  Okay.  Well, let me go back to my original 

question.  

MR. SPIVA:  Sure. 

THE COURT:  Is the impact under Section 2 the same 

burden under the constitution?  
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MR. SPIVA:  No, Your Honor.  The constitution -- to 

make out a constitutional -- well, it depends on whether you're 

talking about our Anderson/Burdick claim, which is a 

constitutional claim, or our Fifteenth Amendment claim.  It's 

different in either case, but the Fifteenth Amendment claim 

requires a showing of intent; the Voting Rights Act claim does 

not.  You know, we can establish it through effects.  

The Anderson/Burdick claim does not require a showing 

of intent, although it is a constitutional claim.  It is judged 

based on a sliding scale.  The higher the level of burden, the 

higher the level of scrutiny. 

And no matter how slight the burden -- and we submit 

that the burden is quite severe here -- the Court should look 

at the precise interests articulated by the State and weigh 

that against the burden on the vote.  So it's more than a 

rational basis.  And even if you were to find, and we don't 

think you should, even if you were to find a slight burden 

here, it would still require something more rigorous than 

rational basis review. 

THE COURT:  So going back to my question, then, it's 

your position that a Section 2 violation can prohibit voting 

regulations that are constitutional?  

MR. SPIVA:  Yes, Your Honor. 

THE COURT:  All right.  Is your challenge to HB 2023 

best viewed as a facial or as-applied challenge?  
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MR. SPIVA:  Just one more on the -- my colleague made 

a good point.  

Otherwise the Voting Rights Act, as amended, wouldn't 

really serve any purpose because it would just be coterminous 

with the Fifteenth Amendment of the constitution, which prior 

to those amendments, that was the case.  

And so to Your Honor's question, I think it's 

basically both.  You know, we are challenging it -- we think it 

should -- we've produced enough evidence that it should be 

enjoined in its entirety, but it should be enjoined at least as 

far as it has an unconstitutional impact.  

I think the -- there's case law, Your Honor, that 

basically says that that's not -- it's not a -- it's not 

necessarily a choice the Court is confronted with in terms of 

liability.  It's certainly, I think, something that the Court 

is confronted with in terms of remedy.  Whether or not -- if 

the Court finds that there is an unconstitutional burden, say, 

here, whether or not the law should be enjoined in its entirety 

or reformed, I think that's where that question would come up, 

Your Honor. 

THE COURT:  Okay.  So you're seeking an injunction 

precluding Arizona from enforcing HB 2023 in its entirety; 

right?  

MR. SPIVA:  I am, yes.  We are. 

THE COURT:  You're not seeking to enforce it just as 
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to the subclass of voters for whom the law might impose a 

special burden?  

MR. SPIVA:  That's correct, Your Honor. 

THE COURT:  And so is this a facial or as-applied 

remedy?  

MR. SPIVA:  Well, the remedy would apply across the 

board, Your Honor, because I don't -- you know, it's -- I don't 

know how you would actually reform it and keep it from having 

the impact without enjoining it entirely.  

THE COURT:  Okay.  Now, HB 2023 does not prohibit 

ballot collection.  

MR. SPIVA:  Not in all forms, yes.  That's correct. 

THE COURT:  It limits the universe of people who can 

do it. 

MR. SPIVA:  Correct.  

THE COURT:  Can the --

MR. SPIVA:  Vaguely, but -- vaguely and, I think, in a 

way that permits, you know, standardless discretion.  But, yes, 

it does.  You're right. 

THE COURT:  Let me finish my question. 

MR. SPIVA:  I'm sorry. 

THE COURT:  Can the State place any regulations on 

ballot collection that would comport with Section 2 of the 

constitution?  

In other words, is your -- is it your position that 
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HB 2023's limitations are too restrictive or that Arizona can't 

limit the practice at all?  

MR. SPIVA:  I wouldn't go that far, Your Honor.  There 

may be limitations that Arizona could put on it that 

wouldn't -- you know, if we're talking about the 

Anderson/Burdick claim that wouldn't burden the right to vote 

to such a degree.  If we're talking about the Voting Rights Act 

claim, that wouldn't have a disparate burden on minorities.  

So the answer to your question is no, I wouldn't say 

that there are no limitations that could be placed on ballot 

collection.  

THE COURT:  Okay.  So what limitations would you feel 

would be appropriate or what would be constitutional or comply 

with Section 2?  

MR. SPIVA:  Well, there were limitations on ballot 

collection prior to HB 2023.  I mean, a lot of the instances 

that we're talking about that people have been talking about in 

terms of postulated or hypothetical fraud were already 

prohibited by HB 2023 in terms of steaming open somebody else's 

ballot or checking to see who they voted for and throwing it in 

the trash.  I mean, certainly those limitations, you know, I 

wouldn't quibble with. 

THE COURT:  Now, I need you to summarize for me the 

precise burdens that HB 2023 imposes and on which voters.  And 

by this, I don't mean disenfranchisement.  I mean isolate 
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specifically what the burdens are, who those burdens fall upon, 

and what evidence in the record supports them.  

MR. SPIVA:  Well, I think the burdens fall on 

everyone, but they fall more severely, I think -- and I think 

there's evidence in the record of this -- on Latinos, on Native 

Americans, and on African-Americans.  

And the evidence that we adduced at trial -- 

THE COURT:  What are those burdens?  

MR. SPIVA:  The burdens of people who don't have -- in 

the case of many Native American communities, many Hispanic 

communities -- who don't have ready access to mail facilities, 

who don't have adequate transportation, who are 

disproportionately disabled, you know, who are residentially 

unstable, who are voters of low educational attainment.  

And these are not "ands," Your Honor.  These are all 

factors that we put testimony on from Dr. Lichtman, from 

several of the activists who came to testify, and the 

representatives who use ballot collection in their communities, 

and from former party -- individuals who had done this work 

with the political party.  

And that there are a lot of voters out there, 

disproportionately minority, who have at least great 

difficulty, you know, getting their mail -- getting their 

ballot back without some assistance and don't necessarily have 

someone who falls within one of the statutory exceptions. 
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THE COURT:  And what's the evidence in the record that 

supports all that?  

MR. SPIVA:  If you want me, I can go through each 

individual or I can -- 

THE COURT:  Well, I guess what you're saying is that 

you've got evidence that on the reservation, the roads aren't 

well maintained.  There are people on the reservation who don't 

have mailboxes or access to a post office easily.  Is that what 

you're -- 

MR. SPIVA:  That's one thing, certainly, Your Honor.  

I mean, we had testimony from, you know, a number of community 

leaders like Joe Larios, who talked about the communities that 

he had worked in and the difficulty that those individuals that 

he worked with -- 

THE COURT:  Well, let me ask you this:  Is what you're 

saying the burden is going to the post office?  

MR. SPIVA:  That's not it alone, Your Honor.  But that 

certainly, when the post office is 45 miles away, yes, that is 

a burden, yes. 

THE COURT:  And having to make a trip to the polls, is 

that a burden?  Is that one of the burdens?  

MR. SPIVA:  For some people, yes, Your Honor.  For 

people who are disabled or without transportation or where the 

polls are a long way off, yes. 

THE COURT:  All right.  What other burdens are there?  
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So you've got a trip to the post office, a trip to the polls.  

Anything else?  

MR. SPIVA:  Yeah.  I mean, we offered a number of 

different things.  I mean, as I said, these communities often 

have people with greater disabilities so they can't 

necessarily, you know, leave their house.  

THE COURT:  But that's -- so what you're talking 

about, sounds like, there are people who have difficulty with 

transportation and so the burden is transportation and getting 

to the polls or getting to the post office.  

MR. SPIVA:  I think that's not the right way to look 

at it, Your Honor.  Under Gingles v. Thornburg and its progeny, 

I mean, the Court looks at the totality of the circumstances.  

And so you don't just pick out kind of one thing.  I mean, if 

there's evidence of, you know, myriad obstacles, which I think 

we've put on through, like I said, Dr. Lichtman, through actual 

individuals who've suffered these burdens, you look at the 

totality of the circumstances. 

THE COURT:  That's what I'm asking you.  Tell me about 

all the burdens.  

So far we've identified transportation to the polls 

and to the post office.  What other burdens are there?  

MR. SPIVA:  Like I said, there are health issues.  

There are education issues.  People with lower educational 

attainment, you know, for whom the cost of voting is higher.  
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There -- 

THE COURT:  So you're describing the people.  I want 

to describe the burdens.  

So far we've identified transportation.  What other 

burdens are there?  

MR. SPIVA:  I think we've identified more than that, 

Your Honor.  We've identified transportation.  We've 

identified, you know, health issues.  We've identified, you 

know, lower educational attainment.  You know, we've 

identified -- I haven't actually identified this today, but 

certainly part of the evidence we put on was lower income and 

so to the extent that a lot of people in these communities work 

two jobs such that it's hard to, you know, get their ballot in.  

There's a whole list of obstacles that basically line 

up with the senate factors, Your Honor, that I would -- that I 

would suggest get in the way of, make it harder to vote. 

THE COURT:  So these are obstacles that make it for 

difficult for these people to have the means or the access to 

the transportation.  Is that what you're saying?  

MR. SPIVA:  Yeah.  Or just knowledge of, you know, the 

detailed rules of how to get the absentee ballot in, the fact 

that it has to be turned in by Election Day. 

THE COURT:  You're not claiming that information about 

how to vote is a burden, are you? 

MR. SPIVA:  Well, it is a burden, I think, Your Honor.  
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I guess what I'm saying is it's harder for people of lower 

educational attainment, of lower economic means to vote.  The 

cost of voting is higher.  There's a whole social science 

literature on how that -- why there's generally a lower 

participation rate among people who have lower socioeconomic 

status.  

And so -- 

THE COURT:  But does that create a Voter Rights Act 

problem or a constitutional problem, the fact that some people 

have more difficulty understanding the instructions on voting?  

MR. SPIVA:  Yes, it can, Your Honor.  And I think -- 

and I think it does here. 

The other point I would make is that people came to 

rely upon this method of voting.  And that makes a difference 

as well, I would -- that it's one thing if it's a method of 

voting you've never had.  But -- 

THE COURT:  So there's a detrimental reliance burden?  

MR. SPIVA:  Yeah.  I don't -- I'm happy to use that 

terminology, Your Honor.  But I know the courts have recognized 

the difference between -- oftentimes what we hear from the 

defense side in these cases is, well, if the Court enjoins -- 

requires us to allow this here, that means that every court in 

every state has to require the same thing, and that's not 

accurate.  

Under cases like League of Women Voters and, I 
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believe, the Public Integrity case here in the Ninth Circuit, 

but certainly League of Women Voters, you look at the 

circumstances in that state.  And one of those circumstances 

is, is this something that people have come to rely upon?  

I mean, that was certainly the case in the North 

Carolina case.  I mean, there's not a constitutional right to 

early voting, but under the circumstances in that state and the 

populations that were targeted, the State couldn't take it 

away, at least not the way they did. 

THE COURT:  All right.  Based on the evidence at 

trial, what is your best estimate of the number of voters 

affected by HB 2023?  

MR. SPIVA:  Thousands, Your Honor, but I don't have a 

precise number of that.  We've had several witnesses, and 

you'll have some of this in the deposition designations, who 

have said that they have collected ballots from thousands, or 

their organizations have collected ballots from thousands of 

people.  But I don't -- I don't have a precise number on that. 

THE COURT:  And is there any way to know or do you 

have an estimate of the number of those people who were 

burdened by HB 2023 who don't have a family member or a 

household member or caregiver to return their ballot?  

MR. SPIVA:  Not a precise number, Your Honor, but we 

know that it's a lot from some of the testimony from people who 

said that they collected ballots from people who otherwise 
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either wouldn't vote or wouldn't be likely to vote. 

THE COURT:  Now, if I were to find that the minority 

voters are more likely than nonminority voters to use ballot 

collection services from individuals who do not fall within 

HB 2023's parameters, how would I articulate the basis for that 

exception, for that comparison? 

MR. SPIVA:  I think there is unrebutted testimony in 

the record, Your Honor, from community leaders, from 

representatives, from individuals who relied on this that this 

was predominantly used by minority communities; and they've 

articulated reasons why that's the case in terms of, for 

instance, the mailboxes on the Native American reservations or 

in San Luis and Somerton.  So that's one, Your Honor. 

THE COURT:  So is there anywhere in the record that I 

can find a comparison of the ballot collection by minority 

voters to use by nonminority voters?  

MR. SPIVA:  Yeah.  I mean, you can look to Helen 

Purcell's testimony.  I mean, she expressed her view that it 

was predominantly used by Latinos.  I think there's testimony 

in the deposition designations of Mr. Shooter -- and I'm 

obviously deliberately picking out examples of people on the 

other side.  But you've also had all of those categories of 

individuals that I mentioned a moment ago that have come in and 

testified.  

And you haven't had one person who has said that this 
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is used equally or more by the non-Hispanic, white community.  

There hasn't been one single, I don't think, piece of testimony 

to that effect, whether witnesses from their side, witnesses 

from our side.  

And the Voting Rights Act doesn't require, you know, 

the kind of hard-core statistical evidence.  It requires us to 

make a showing beyond, you know, a preponderance of the 

evidence that this is a method that is used by covered 

minorities.  But it does not necessarily have to be a 

statistic, I think, of the sort that Your Honor is asking 

about. 

THE COURT:  So is it your position that the fact that 

there has been evidence of circumstances involving minority 

voters like Native Americans who don't have good roadways and 

don't have easy access to post office boxes and polls, polling 

places, that that is enough to establish the disparate 

conditions in how 2023 was being used? 

MR. SPIVA:  Yes.  I mean, combined with all the 

evidence that we put on that that was caused or linked to the 

Gingles factors, the senate factors -- and some of those that 

Your Honor just articulated are, in fact, you know, part of the 

senate factors; I mean, lack of transportation, housing, 

instability, those types of things.  And I think we've made a 

very clear showing of that, that, you know, for instance, all 

the testimony you've heard about -- both from experts and 
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knowledgeable lay people like LeNora Fulton and Leonard Gorman 

about the lack of transportation on the Native American nation.  

I mean, that's a senate factor. 

THE COURT:  So, I mean, I'm trying to look for the 

facts you're arguing that there's disparate treatment based on 

2023.  And you're saying that the fact that there's evidence 

that minorities are more likely to use this and the fact that 

they have more difficulties getting to the polls, is that what 

your -- is that what your evidence is?  

MR. SPIVA:  Yes, that is certainly part of our 

evidence.  Yes, Your Honor.  

THE COURT:  Okay.  

MR. SPIVA:  There's disparate effects, yes.  Yes.  

THE COURT:  And with regard to the burdens, the 

burdens that HB 2023 places on them is that they'd have to mail 

it back themselves?  

MR. SPIVA:  Yes, if they could.  I mean, but we've had 

lots of testimony about how a lot of people are going to have 

great difficulty, if at all -- if they'd be able to do that at 

all. 

THE COURT:  Drop the ballot off at a polling station?  

MR. SPIVA:  Yes. 

THE COURT:  Give it to a family member, household 

member, or caregiver?  

MR. SPIVA:  Yes.  If they have one, yes. 
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THE COURT:  Those are the burdens, it sounds like to 

me, that you're talking about. 

MR. SPIVA:  Yeah.  Well, I mean, clearly, if you don't 

have a household member or a family member, then clearly that's 

a burden.  It's more than a burden, it's an impossibility.  If 

you don't have a car to travel 45 miles and you have been using 

your neighbor to pick up and drop off your mail, that's an 

insurmountable burden.  

And these are the very types of factors that, going 

back to the Gingles case, the Supreme Court has said courts 

should look to in determining whether a method of voting kind 

of combines with these types of social historical factors to 

make it harder for minorities to participate in the political 

process. 

THE COURT:  So why do voters who have difficulty 

accessing the mail service vote by mail?  

MR. SPIVA:  Well, before HB 2023, they could -- like 

they -- those -- like they did with everything else that came 

in the mail, they could still have a neighbor or a friend or 

whomever they trusted go get their mail for them.  They could 

have them take it back for them.  

You heard lots of testimony from LeNora Fulton about 

the problem of out-of-precinct voting in the Native American 

nation -- I mean, the Navajo Nation.  These problems combine 

now.  Because one of the things she was trying to do before 
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HB 2023 is move people to the Permanent Early Voting List so 

that they could avoid the problems and the unique problems, 

really, of out-of-precinct voting that were faced by people in 

the Native American -- the Navajo Nation. 

THE COURT:  So why don't the Arizona special election 

board and the curbside voting procedures mitigate the burdens 

imposed on these disabled voters?  

MR. SPIVA:  Yeah, well, nobody knows about them, Your 

Honor.  I mean, everybody who came into the courtroom, I don't 

think there was one single voter who actually said, "Oh, yeah, 

I've heard about that.  I know about that."  Which is not 

surprising because like this law itself, the Secretary of 

State's Office, I think, has done very little -- certainly 

there's not been any testimony about what they've done to 

advertise the availability of this, if it, in fact, is 

available.  

I mean, we know it's available on paper, but there's 

been no testimony or evidence about its actual availability.  

You know, a lot of times you find that there are these things 

that are available in theory, but in practice they're a little 

harder to access.  

THE COURT:  So why doesn't the Democratic Party 

educate these disabled voters about this service?  

MR. SPIVA:  Well, one of the things I'm sure that they 

will do is they're having to divert a lot of their resources to 
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try to overcome the burdens that the State has placed upon both 

Democratic voters who are predominantly minority and on the 

party's free association rights to associate with its voters in 

this way by encouraging them to fill out the ballot. 

And the question, Your Honor, especially under 

Anderson/Burdick, is, you know, it's not so much is there any 

way that the voter can get around these burdens or is there any 

way that the party can get around them -- clearly, the party's 

going to try to work to get around whatever burdens are put 

between it and its voters.  The question is:  Is there a reason 

for that burden?  

And I submit here, there's no good reason that has 

been supported by any evidence in this case -- 

THE COURT:  Well, isn't the concern about voter fraud 

with regard to mail-in ballots a sufficient reason?  

MR. SPIVA:  No, Your Honor.  Because I think -- first 

of all, I think there's -- I think the evidence kind of shows 

that there wasn't truly a concern, that there was a lot of 

ginning up of that as a reason to do this.  But every -- first 

of all, there are very few, if any, instances of ballot 

collection voter fraud that were pointed to.  And each time 

there was even a little bit of prodding, they all fell apart. 

I mean, you know, it's all this business about 

steaming them open in a microwave.  I mean, it's just not even 

facially credible.  You know, I think the evidence probably 
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supports an inference that even Mr. Shooter didn't believe that 

when he said it.  

THE COURT:  All right.  Can you -- let's talk about 

the Navajo Nation for a second.  

MR. SPIVA:  Yes, Your Honor. 

THE COURT:  What's the situation with regard to Navajo 

voters voting by mail-in or showing at the polls?  

My recollection was the last number I saw was about 

40 percent mail-in and 60 percent show up at the polls.  Is 

that -- 

MR. SPIVA:  I don't have that figure off the top of my 

head.  I can consult and see if one of my colleagues has it.  I 

don't -- 

THE COURT:  All right.  Well, just tell me about it.  

What does that mean for purposes of HB 2023 if the 

majority of voters in Navajo Nation show up anyway at the poll?  

MR. SPIVA:  Well, there's a severe problem, which we 

had lots of testimony about, with out-of-precinct voting 

because on the Navajo Nation you have people voting in the 

Navajo elections in their home chapter house -- it's not really 

a precinct, but their home chapter house -- 

THE COURT:  I'm not talking now about out-of-precinct 

voters.  I'm still talking about HB 2023. 

MR. SPIVA:  Right, but they relate, Your Honor.  They 

relate. 
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THE COURT:  Okay.  

MR. SPIVA:  And so there's -- there was a severe 

problem and is a severe problem with people voting out of 

precinct, which is why elections officials like LeNora Fulton 

were trying to move people to the Permanent Early Voting List.  

Now HB 2023 has -- HB 2023 has made it harder for people on 

that list to get their ballot in.  

I've got an answer to Your Honor's last question, if I 

might?  

60 percent of the voters on the Navajo Nation vote at 

the polls.  The turnout is low, and this, you know, of course, 

makes it harder for people to vote. 

THE COURT:  All right.  Is there evidence in the 

record about the percentage of the population in Somerton and 

San Luis that are Hispanic?  

MR. SPIVA:  I think there is, Your Honor.  I think one 

is like 98 percent and the other is -- 

MR. KAUL:  High 90s. 

MR. SPIVA:  High 90s. 

THE COURT:  That's evidence in the record?  

MR. SPIVA:  I believe so.  I believe it's either in 

Dr. Rodden's or it's certainly in the legislative record, which 

is also in evidence.  You know, I believe it was Representative 

Fernandez who provided some of those figures in the debates 

over HB 2023. 
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THE COURT:  All right.  Let's take a break, come back 

at quarter till.  

MR. SPIVA:  Thank you. 

(Recess taken, 10:27 a.m. to 10:47 a.m.) 

THE COURT:  Okay.  There was some testimony about 

situations where individuals forgot about the deadlines or were 

mistaken about the deadlines.  

You're not challenging Arizona requirement that 

absentee ballots be received on Election Day in order to be 

counted, are you?  

MR. SPIVA:  No, we're not. 

THE COURT:  Okay.  Now, the 2005 report of the 

Commission on Federal Election Reform -- you're familiar with 

that; right?  

MR. SPIVA:  Yes. 

THE COURT:  It was chaired by former President Carter 

and former Secretary of State James Baker. 

MR. SPIVA:  Yes. 

THE COURT:  And I'm sure you probably saw it 

referenced in Judge Bybee's dissent from the Ninth Circuit?  

MR. SPIVA:  Yes. 

THE COURT:  All right.  That report on the Commission 

on Federal Election Reform recommended that:  State and local 

jurisdictions should prohibit a person from handling absentee 

ballots other than the voter, an acknowledged family member, 
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the U.S. Postal Service or other legitimate shipper, or 

election officials.  The practice in some states of allowing 

candidates or party workers to pick up and deliver absentee 

ballots should be eliminated.  

That's a quote.  

HB 2023 closely tracks and in some ways is less 

restrictive than that recommendation, so the question is this:  

If the State were to limit ballot collection in an effort to 

enact the reforms recommended by the Commission on Federal 

Election Reform, would it be opening itself up for litigation?  

MR. SPIVA:  You know, I've often seen the Carter-Baker 

commission report cited, Your Honor.  And usually the problem 

is that there were a whole set of recommendations that were 

made by that commission.  For instance, a real ID that would be 

given out to everybody automatically and sent for free.  There 

were a whole -- same-day registration, I believe, was one of 

their recommendations.  

You can't take, I think, one thing out of that report, 

which is usually what the defendants do in these cases.  

Usually with voter ID they say, oh, they were for voter ID.  

But, you know, President Carter and Secretary Baker have since 

said:  Actually, we're not for an ID unless you do these other 

ten things that we said you need to do.  

And I suspect the same is true with this, Your Honor.  

I mean, you have to -- you know, there's been no evidence 
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that -- first of all, that the legislature acted on 

recommendation of the Carter-Baker commission in 2005 when it 

passed -- when it passed HB 2023 in 2016.  

You know, second of all, I think that this is why you 

have to look at the totality of the circumstances and the 

situation in the state that you're in.  You know, that's, you 

know, straight out of Anderson and Burdick.  

And, you know, here where you have these Native 

American nations where you have the burdens we've discussed, 

you know, where you have these Hispanic communities that also 

lack mail facilities, where you have a history, actually, of 

people being permitted to do this and coming to rely on it, 

it's not -- we think for that reason it fails both the 

Anderson/Burdick test and, of course, Section 2.  

You know, I mean, when we were -- the Ninth Circuit, 

in Feldman, on a record which was much less developed than 

this -- it was before the 2016 election.  We now have testimony 

from people who have said that they had difficulty or couldn't 

vote in 2016 because of the removal of this and still found the 

burden sufficient.  

And so I don't think the -- you know, the Carter-Baker 

recommendation really adds much to that analysis, Your Honor, 

especially not in evidence. 

THE COURT:  Did you say there's testimony by people 

who couldn't vote because of HB 2023?  
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MR. SPIVA:  There was testimony about people who 

couldn't vote.  Carolyn Glover testified that she could vote, 

but there was someone that she knew that wasn't able to, and 

she couldn't carry the ballot for them.  

Kate Gallego testified that a voter who she spoke to 

in 2016 requested that she collect his ballot because it was 

too close to the election and he wasn't able to mail it, and 

the voter was caring for a sick family member and didn't want 

to leave the house to be able to vote.  Couldn't vote, and of 

course, the sick family member couldn't take the ballot.  

Leah Gillespie testified that voters whose ballots she 

collected said, "Thank you.  I have no other way to get this 

in."  She also arranged -- still Gillespie arranged for the 

collection of a ballot of a friend whose husband forgot to take 

her ballot and who was unable to drive herself and her newborn 

children to the polling place on Election Day -- 

THE COURT:  My question is:  Do you have any testimony 

from actual voters who testified they couldn't vote?  

MR. SPIVA:  I don't believe we do, but we have several 

individuals who testified that they interacted with people who 

couldn't vote because of HB 2023.  

I mean, the other thing, Your Honor, there's lots of 

evidence that thousands of people use this method, which in and 

of itself -- when it was legal -- which in and of itself is 

proof that it was needed, that people had come to rely upon 
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this, and that removing it would put a burden on this.

And the test, the legal test under any of these 

theories is not:  Can you not vote under any circumstances.  

It's whether it burdens, it's whether it abridges the right to 

vote.  And I think we've had, you know, tons of witnesses in 

here who support that. 

THE COURT:  Now, we've talked about this a little bit 

even today.  You've criticized the State for not offering 

concrete evidence of voter fraud involving ballot collection.  

Is it your position that legislative action must be based on 

evidence that would be admissible in federal court?  

MR. SPIVA:  No, Your Honor.  But I think under the 

tests that we've been discussing, the Court has to do -- you 

know, has to look at the precise interests that the State is 

articulating and the justification for it, particularly here 

where it's such a severe burden on particular communities.  

And so, no, I wouldn't say that they can only rely on 

evidence that is in federal court, but there's no evidence in 

the record, no evidence in the record, certainly of HB 2023, of 

fraud.

There's -- all there is is kind of generalized 

statements about this could happen, this possibly could happen.  

You have the chief sponsor, Representative Ugenti-Rita, saying 

that this isn't about fraud, it's about the potential for 

fraud.  And so the State does have a burden, I think, to 
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support its justification that goes beyond just simple 

conjecture. 

THE COURT:  Okay.  So what you're -- what I think 

you're saying is that your argument about the lack of evidence 

is that the State's position that these events support a claim 

that there could be fraud is a ruse?  

MR. SPIVA:  I do think it's a ruse, Your Honor.  But I 

don't -- you don't have to necessarily find that to rule for 

us.  I mean, what you can find is that if you search the 

legislative record, you know, you're not going to find any 

mention of, you know -- you know, any actual instance of ballot 

collection fraud.  

I mean, you'll see some stuff about people steaming 

open ballots, which is, you know, kind of facially made up, but 

you won't see anything about Ms. Fuentes.  You won't see 

anything -- which I think has also, you know, been shown to be, 

you know, not credible.  

But that's not anywhere in the record, Your Honor, of 

the legislative record, I mean.  All you have is kind of 

speculation and conjecture, and that's not sufficient when 

you're putting a burden on people's rights to vote that's this 

severe in terms of the Anderson/Burdick analysis and in terms 

of the Section 2 analysis, when you are -- when it has a 

disparate impact on minority groups.  

THE COURT:  All right.  Now, let's move on the 
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out-of-precinct ballot issue.  

What specific burdens does Arizona's out-of-precinct 

ballot rule impose on voters, and how are those burdens 

different than those already inherent in in-person voting?  

MR. SPIVA:  Well, it -- the burden is complete 

disenfranchisement, Your Honor.  

THE COURT:  That doesn't tell me anything.  What's the 

burden?  

MR. SPIVA:  Well, I mean, the person -- usually when 

you talk about a burden, it's, well, I can vote if I do X, Y, 

and Z.  Here, you lose your vote -- 

THE COURT:  Okay.  Let's talk about what they have to 

do and what burden that imposes on them. 

MR. SPIVA:  Well, I think also, every -- I want to say 

every single witness, Your Honor -- 

THE COURT:  Is the burden that they have to read and 

understand where their precinct is?  

MR. SPIVA:  Well, assuming -- that question, I think, 

assumes that the government is actually telling them the 

correct precinct, and we've had witness after witness come in 

here and say, "I checked the government website and I went 

where they told me, and they still -- and it was still the 

wrong place."  

What's more is there's clearly a systemic problem 

here, Your Honor, with the information that's being given out.  
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I mean, people are going to these polling places.  They're not 

being told what a provisional ballot is.  They're not being 

told that they're in the wrong place.  They're not being 

told -- 

THE COURT:  Isn't that more of an error of the poll 

workers?  That's not -- it's not something that's being put out 

there by the Secretary of State or anybody, but the poll 

workers appear to be the ones who -- you see individual errors 

by a poll worker at an individual location. 

MR. SPIVA:  Well, the State is responsible for making 

sure it has, you know, a trained -- you know, trained people at 

the polls.  And I guess what I'm saying is I think we've put on 

lots of evidence of a systemic problem here.  That interacts 

with -- 

THE COURT:  So wouldn't the fix be, then, to better 

train the poll workers?  I mean, you're asking for something 

different. 

MR. SPIVA:  Well, what I'm saying is that all the 

problems at the polls and all the problems before you get to 

the polls in terms of finding out the correct place even when 

you go on a government website, wouldn't necessarily be a 

problem if it weren't for the fact that the State requires that 

the counties not count ballots that are cast out of precinct.  

And so that's the fix, Your Honor.  The fix is to say:  

You must count -- at least for offices for which the voter is 
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qualified to vote, you must count those ballots.  Then we 

wouldn't have to worry about, you know, the federal court 

taking over, you know, several counties' systems. 

THE COURT:  I'm still talking about burdens.  What are 

the burdens?  Tell me what specific burden it places on a voter 

to have to go to the right precinct to vote.  

MR. SPIVA:  Well, finding out what that precinct is -- 

we've put in lots of evidence about how these precincts change 

and how they change in a way that has a disparate impact.  You 

know, we've found it has a disparate impact on people who have 

unstable housing conditions so they move frequently.  And as 

you recall, we had lots of testimony about how people's 

precincts change.  They're not always notified about that.  

And most of these errors that the witnesses have 

testified about have been systemic errors.  They haven't been 

the fault of the voter.  But at the same time, the constitution 

doesn't require that the voter be perfect in order to exercise 

their right to vote.  I mean, even if you were to postulate a 

situation where the voter made an error, that's a pretty steep 

price to pay that you totally lose your vote. 

THE COURT:  Okay.  So I want to focus on the burdens. 

MR. SPIVA:  Yeah. 

THE COURT:  So what I think you're telling me -- I 

don't want to hear all the information about what the issues 

with the voters are right now.  I want to know what the burdens 
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are that's placed on these voters by having to go to the right 

precinct.  

What it sounds like you're saying is researching and 

discovering the right precinct and traveling to the right 

precinct.  

MR. SPIVA:  Well, I -- 

THE COURT:  Is there any other burden?  

MR. SPIVA:  Yeah.  I would disagree, Your Honor, 

because what -- the issues that I'm talking about are systemic 

issues.  The State and its subdivisions -- 

THE COURT:  That may be true, but right now I want to 

know what the burden is. 

MR. SPIVA:  Well, that's the burden, Your Honor.  I 

mean, if this political subdivision is giving out incorrect 

information to voters which is causing them to vote in the 

wrong precinct, that's quite a burden.  That's 

disenfranchisement.  

And if they're moving the precincts frequently and not 

getting the information out there, that's a burden.  If they're 

moving precincts frequently or closing precincts frequently, 

that creates a burden, particularly for low-information voters, 

particularly for voters who move -- pardon me, Your Honor -- 

particularly for voters who move frequently.  

All of these things contribute to the burden of 

getting to the right place, you know, the one magical place 
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which will allow you to vote and have your vote counted.  

THE COURT:  You're not arguing that Arizona's required 

to use vote centers in every precinct, are you?  

MR. SPIVA:  No, Your Honor, I'm not. 

THE COURT:  So even if Arizona were to partially count 

the out-of-precinct ballots, wouldn't all the same burdens 

associated with Arizona's rejection of the out-of-precinct 

ballots remain for the precinct-level races?  

MR. SPIVA:  The vote -- the voter would not have that 

vote count because they would have voted in an election that 

they weren't qualified to vote in. 

THE COURT:  So the same burdens apply, then?  

MR. SPIVA:  I don't think so, because -- 

THE COURT:  In-precinct, you have to research and you 

have to get to the poll.  And if you don't get to the right 

place, your precinct-level vote wouldn't count. 

MR. SPIVA:  You have to research and you also have to 

get the right information.  And as we've seen more often than 

not, I think, most of the time you don't get that even if you 

research but -- 

THE COURT:  Whatever the burden is, it remains in 

place with regard to the in-precinct voters; right?  

MR. SPIVA:  I disagree, Your Honor.  And this is why:  

Because your vote for president would count, your vote for 

governor would count, your vote for -- 
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THE COURT:  That's not my question.  Question is:  

With regard to the in-precinct races, the local races that 

apply specifically to that precinct, the same burdens would 

apply.  Right?  

MR. SPIVA:  I don't disagree.  I mean, your vote 

wouldn't count for that because you're not eligible to vote in 

that election. 

THE COURT:  Okay.  If Arizona were required to 

partially count out-of-precinct ballots, how would it enforce 

its precinct-based system of voting?  

MR. SPIVA:  Well, I don't know if not counting the 

ballot is their enforcement mechanism, Your Honor.  I don't 

know that that's what they've articulated is their rationale 

for it.  But -- 

THE COURT:  Well, wouldn't your requested relief 

transform every Arizona county to a de facto vote center county 

for out-of-precinct ballots?  

MR. SPIVA:  It would not, Your Honor, because in vote 

center counties -- and, of course, in Maricopa, we've had the 

situation where you've had a vote center and then gone back to 

the precinct.  In a vote center county, you can go to any vote 

center and all your votes will count because they print out the 

ballot for the correct precinct.  So you have no burden 

whatsoever.  

Here, we're talking about if they are required to 
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count -- to partially count out-of-precinct ballots, the voter 

still would not have their vote count in any races that were 

only precinct-based.  But that's a far cry, Your Honor, a far 

different burden to have your vote rejected in a race that 

you're not entitled to vote in from having your entire ballot 

for all races rejected. 

THE COURT:  Okay.  So what I guess I'm trying to 

understand is wouldn't it be -- wouldn't the voter who wants to 

vote in the in-precinct race who goes to the wrong precinct and 

votes but under your system his vote is counted for the 

out-of-precinct ballots, wouldn't he face the same burdens as 

they do now?  

MR. SPIVA:  I don't think so, Your Honor.  He would 

not be entitled to vote in a race that he was not qualified 

for.  But -- 

THE COURT:  You and I aren't talking about the same 

thing when we're talking about "burdens." 

MR. SPIVA:  Yeah. 

THE COURT:  The consequence of not meeting the burden 

might be different, but the burden's the same; wouldn't you 

agree?  

MR. SPIVA:  I wouldn't, Your Honor.  I'm sorry.  I 

don't mean to be difficult, but I just don't see it the same 

way.  

I mean, if you can have your vote count for all 
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offices which you're constitutionally qualified to vote in, 

that's much less of a burden than having your vote rejected 

from one office that you're not actually qualified to vote 

in -- vote for. 

THE COURT:  All right.  Section 2 requires a showing 

that the challenged voting practice causes the observed racial 

disparities.  Here you're not challenging the voting practices 

that cause the minorities to disparately vote out of precinct 

such as the relocation of polling places from election to 

election.  

Why is that not fatal to your claim?  

MR. SPIVA:  Well, I would articulate it differently, 

Your Honor.  I don't think that's accurate.  I think what we 

are looking at is the totality of the circumstances, and we are 

saying that the certain social and historical factors are 

combining with the practice which we are challenging, which is 

the practice of not counting out-of-precinct ballots to 

disparately impact minority groups.  

And so one example would be housing instability and 

the fact that minorities disproportionately move because 

they're lower income, tend to rent more, tend not to own their 

own house.  That causes them to -- causes minorities at a 

disproportionate rate to vote out of precinct.  

The other thing I would disagree with, Your Honor, is 

that although our claim is not "you can't move the polling 
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place," it is part of our claim that under the circumstances in 

Arizona where moving polling places, locating them in 

ideological fashion combines with this practice of not counting 

the vote to create a disparate impact, that is part of our 

claim that it violates Section 2.  

THE COURT:  I want to just focus on burden for a 

second.  That's something I have to establish and determine 

what the burdens are.  Right?  

MR. SPIVA:  Yes, Your Honor. 

THE COURT:  How do you define "burden"?  What is the 

definition of a burden to you in a voting rights case like 

this?  

MR. SPIVA:  I think anything that makes it more 

difficult or impossible to vote.  So here, in terms of the out 

of precinct -- the thing that we are directly challenging, 

which is not counting at all out-of-precinct ballots, that's an 

absolute burden because it takes away the right completely.  

It's not like a voter ID law where, well, you might be 

able to go get an ID and then go vote, or you might be able to 

come back three days later and -- once you've gotten an ID and 

present it and vote. 

Here, if you're in the wrong place, your vote will not 

count at all.  And we have lots of evidence that oftentimes 

you're in the wrong place for no fault of your own.  It's 

oftentimes the fault of the State or its political 
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subdivisions. 

THE COURT:  So your definition of "burden," for 

example, the out-of-precinct ballot, is the way they count the 

votes or don't count them?  

MR. SPIVA:  I think that's fair, Your Honor. 

THE COURT:  All right.  Now, your causation argument 

for both the out-of-precinct ballots and HB 2023 seems to be 

that the socioeconomically disadvantaged voters have more 

trouble navigating the process and, therefore, are more 

burdened by prerequisites to voting.  

But if all costs to voting fall heavier on the 

socioeconomically disadvantaged voters and if socioeconomically 

disadvantaged voters are disproportionately minority, how would 

your causation theory not make all voting regulations, 

including voter registration requirements, suspect under 

Section 2?  

MR. SPIVA:  Well, I think -- I think, Your Honor, you 

have to look at the voting regulation and what its impact is.  

And here I think we've produced evidence that it actually -- 

that this was a method of voting, ballot collection, that 

predominantly minority communities had come to rely upon.

There may be other regulations where that showing 

couldn't be made or where the showing that there's a linkage, I 

think, with lower socioeconomic status couldn't be made.  

But that's the inquiry in each case, is:  Is there an 
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impact?  You know, has that been shown?  And, if so, has a link 

been made to the socioeconomic factors?  

I'm not fighting Your Honor's question in that it's 

true that the costs of voting are higher for individuals with 

fewer resources.  That is true.  But -- and so to some degree, 

any regulation makes it harder.  But I think -- 

THE COURT:  Let me ask you this:  At what point does 

that degree reach the point where it's either a violation of 

Section 2 or unconstitutional?  

MR. SPIVA:  Well, I think where it's shown that the 

minority group -- I guess two things:  Where it is shown that 

the minority group has come to rely upon the given voting 

method, that's strong -- that's a strong, I think, piece of 

evidence for it shouldn't be taken away unless there's a good 

reason to do that.  

And that's point two, is I do think even though we're 

not talking Anderson/Burdick here, I think part of the totality 

of the circumstances is what's the State's rationale for doing 

this, and is it something that's sufficiently weighty that 

could justify the disparate impact.  

You know, an example might be registration 

requirements themselves.  You know, I haven't done the 

analysis, but I wouldn't be surprised if those had a disparate 

impact.  But there are lots of reasons why, you know, most 

states require people to register to vote.  
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On the other hand, Your Honor, just to finish this 

off, I mean, certain states used to have a rule that if you 

lived in a city under -- that had a population of under 5,000, 

you didn't have to register to vote, only if you lived in a 

town that was greater than 5,000.  Well, that has an obvious 

disparate impact on minorities who tend to live -- or at least 

in the state I'm thinking of, tend to live only in the bigger 

cities.  

And so all of those things have to be factored in, I 

think, to each particular case. 

THE COURT:  Well, precinct voting has been around for 

a long time, and no one's come to rely on that, have they?  

MR. SPIVA:  Precinct-based voting has been around, but 

there are -- A, there are a lot of states that actually 

count -- partially count ballots that are cast out of precinct. 

THE COURT:  I'm talking in Arizona.  In Arizona, 

they've been following this precinct voting model for a long 

time.  And if you don't get the right precinct, your 

out-of-precinct ballot hasn't counted. 

MR. SPIVA:  Yeah.  You know, what I would say to that, 

though, is I think we've also shown here that the State is 

taking a combination of actions that is causing, A, a lot of 

people, period, to vote out of precinct.  I mean, since 2006 

nearly 40,000 people have voted out of precinct.  And, B, to 

cause minorities to vote out of precinct at a disparate rate.  
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And so, you know, under both the Voting Rights Act and 

under Anderson/Burdick, you always have to look at the 

circumstances of the state, I think.  I think almost -- the 

numbers almost speak for themselves in Arizona.  I mean, they 

take the cake in terms of numbers of people voting out of 

precinct.  

And we haven't heard any credible evidence, 

Your Honor, to the contrary; that people are just doing this, 

you know, out of laziness or because they just don't feel like 

walking an extra block.  I mean, we're hearing that people are 

being given wrong information.  They're confused.  The system 

is causing this.  And so under those unique circumstances, I 

think the fact that it's been around a long time is not 

sufficient to -- it's not an interest in and of itself.  

I don't think there's any case law that says just the 

fact that something has existed for a long time, you know, can 

be used as a justification.  Literacy tests were around for a 

long time.  Poll taxes were around for a long time, you know, 

and yet ultimately, thankfully, were struck down. 

THE COURT:  Let me see if I understand your HB 2023 

argument about the State interest versus burden.  

Is it your position -- and I think this is what I 

understand from you guys -- that the State has things in place 

to protect against voter fraud with regard to mail-in ballots?  

They have an envelope that's now not tamper-proof but somehow 
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tamper-resistant of some sort that you can see if it's been 

tampered with.  They train the people to compare signatures, 

and they compare the signature of every ballot.  And that you 

have individuals on the reservation and other minorities who 

otherwise have a real difficult burden time getting their votes 

in.  

And then the State's explanation for voter fraud and 

with regard to absentee ballots is based on anecdotal evidence, 

which, when you investigate, turns out to be very questionable.  

Is that your argument?  

MR. SPIVA:  I think that's -- I don't think that -- I 

don't think there's anything that I would disagree with there, 

Your Honor.  I think -- what I would add, I guess, on the fraud 

piece is that not only is the State's evidence anecdotal, you 

know, there's nothing credible in the record -- in the 

legislative record that suggests that that was the motivation 

for HB 2023. 

THE COURT:  What do I look at to find out what the 

motivation was?  What's the evidence in the record, in this 

court's record?  

MR. SPIVA:  I think the legislative record is part of 

it.  You know, you can look to that and you see representatives 

of minority communities talking about the need for this and the 

complete dismissal of that by the majority and even the 

flipness.  I mean, you know, we brought you the 
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representative -- Senator Shooter. 

THE COURT:  Is there any testimony that I heard here 

that tells me what the motive was?  For example, the sponsor of 

the bill.  Can I rely on her testimony for motive? 

MR. SPIVA:  Well, I hope if you do, Your Honor, 

you'll -- I mean, I found that -- 

THE COURT:  That's just -- I'm just asking.  Is 

that -- I'm trying to look at what pieces of evidence can I 

piece together in what I'm trying to understand what the motive 

was.  

MR. SPIVA:  Sure. 

THE COURT:  Is that something that I can look to as to 

her testimony?  

MR. SPIVA:  Sure.  Her testimony and the credibility 

thereof; I mean, the legislative record; the procedural and 

substantive deviations that we've identified, that Professor 

Lichtman has identified; you know, the history of this whole 

issue going back to 1412, SB 1412; statements -- obviously, 

public statements by members of the legislature.  

I think the -- part of the motive is the fact that 

there -- what gives a motive here is that there were changes -- 

the demographics of the state were changing, and that was 

changing the political calculus of the Republican Party in the 

legislature, which is also evidenced by the very partisan way 

in which they've gone about passing this legislation.  
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You know, I mean, you've heard testimony that it's a 

bipartisan issue, but all the actions -- I can say actions 

speak louder than words.  All the actions are quite the 

opposite; you know, having secret meetings with the head of the 

Arizona Republican Party to try to ram the bill through.  So 

those are the various types of things that you can look to in 

terms of intent.  

Can I say one thing on the Anderson/Burdick claim, 

Your Honor?  Because I think you had asked me earlier about 

less restrictive alternatives on HB 2023.  And one of the 

analyses for determining -- for weighing the burden versus the 

State's interest is, were there less restrictive alternatives?  

I think that's the Public Integrity case, Your Honor, and 

others.  

And here, you have in the legislative record 

alternatives that were offered by Representative Clark and 

other representatives which would have addressed the asserted 

interests.  It would have provided for an affidavit so that you 

could track the ballot.  Actually, the State could have even 

gathered statistical evidence concerning who's using this.  

But the State chose to reject all of those lesser -- 

less restrictive alternatives.  

THE COURT:  Okay.  I have one last question for you.  

Based on the evidence that's now been presented, is 

Secretary of State Reagan still a proper defendant under 
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HB 2023?  

MR. SPIVA:  Yes, Your Honor. 

THE COURT:  Why?  

MR. SPIVA:  Because she puts -- 

THE COURT:  Let me ask you this:  Is there any 

evidence that she plays an enforcement role in that law?  

MR. SPIVA:  She puts out the election manual, 

Your Honor, which is where the requirement that the 

out-of-precinct ballots are counted is to be found.  She 

doesn't play a law enforcement role, but she could be ordered 

to change the election manuals, to tell the counties to count 

the out-of-precinct ballots.  

And certainly you could enjoin HB 2023 so that it 

wouldn't be enforced -- 

THE COURT:  I'm not talking about out of precinct.  

I'm just asking about HB 2023.  Tell me why she should still be 

a defendant.  

MR. SPIVA:  Well, you know, she -- I think, you know, 

again, I assume that when the new election manual finally comes 

out, I assume that that's going to be part of what's in there, 

as the chief elections officer of the state. 

THE COURT:  You mean her -- the manual will have a 

description of HB 2023 and what it provides and -- 

MR. SPIVA:  Right, right. 

THE COURT:  So that's the only basis?  
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MR. SPIVA:  In terms of HB 2023?  

THE COURT:  Yeah.  

MR. SPIVA:  I'm not sure, Your Honor.  I have to think 

about that.  I know certainly for out of precinct, she's a 

proper defendant. 

THE COURT:  I didn't ask about that. 

MR. SPIVA:  Yeah. 

THE COURT:  HB 2023.  

MR. SPIVA:  Yeah.  And I'm -- I'd have to think about 

that, Your Honor. 

THE COURT:  All right.  Is there anything else you 

want to add?  

MR. SPIVA:  Yeah.  I did want to add that -- just a 

reminder that Mr. Spencer was emailing the counties and telling 

them what to do in terms of ballot collection, so I think there 

is a basis for the secretary -- Eric Spencer, who is the 

election director. 

THE COURT:  I guess I'm trying to understand, if I 

were to enjoin HB 2023, would I be enjoining Secretary Reagan 

from doing something?  

MR. SPIVA:  You would be enjoining her office, I 

think, from enforcing or instructing any of the counties to 

enforce or -- in any way enforce HB 2023. 

THE COURT:  The evidence has been pretty clear that 

they're staying out of that; right?  

Case 2:16-cv-01065-DLR   Document 401   Filed 10/18/17   Page 86 of 120  Case: 18-15845, 05/25/2018, ID: 10886931, DktEntry: 17-2, Page 3184 of 3218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

UNITED STATES DISTRICT COURT

2301

MR. SPIVA:  The Secretary of State's Office?  

THE COURT:  Yeah.  That they don't -- they're not 

going to ask anybody if they're a family member.  They're not 

doing anything to be accused of interfering with the voters or 

intimidating the voters.  I think that was the testimony we 

had. 

MR. SPIVA:  Yeah, although we also -- 

THE COURT:  Is there -- 

MR. SPIVA:  We also had documentation of them 

actually, you know, discussing how to interpret, abide by, 

enforce HB 2023.  

And in addition, actually, Your Honor, I think that 

actually undermines the justification for the law because the 

Secretary of State's Office, of course, was central in getting 

this law passed and now is essentially saying, you know, "We're 

not going to enforce it."  And so it really undermines the 

notion that this is a law that was necessary to prevent fraud.  

THE COURT:  All right.  Thank you.  

MR. SPIVA:  Thank you, Your Honor.  

MS. KARLSON:  Your Honor, do you want to take the same 

approach with me as you did with Mr. Spiva where you ask me 

questions?  I just want to be maximally useful for the Court.  

THE COURT:  Yeah, I think so.  

MS. KARLSON:  Okay.  

THE COURT:  All right.  Let me ask you the same 
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question I asked Mr. Spiva:  Does "abridge" under Section 2 

mean the same thing as "burden" under Anderson/Burdick?  

MS. KARLSON:  I think that they are actually very 

closely intertwined, Your Honor.  If you look at what both of 

those -- the statute of Section 2 and Anderson/Burdick both 

require the Court to analyze whether there's a meaningful 

disparity.  You know, Anderson/Burdick is more a systemic 

disparity and more than a garden variety error.  Section 2 

requires the substantial comparison of quantitative analysis -- 

of quantitative data.  

Where Section 2 is really, I think, distinct from the 

Constitutional Fourteenth -- Fifteenth Amendment issues is the 

redistricting process.  And, in fact, you can see that in the 

development of the case law because, you know, before Shelby 

County happened, Section 2 claims were -- I don't believe I 

came across one that wasn't a redistricting-related case.  

And when Shelby County, you know, took the 

preclearance process away, that's when they've started to 

transition more to that Section 2 analysis.  But I really think 

that that's where the distinction is. 

THE COURT:  Okay.  So let me ask you this way:  Can a 

voting regulation disparity abridge voting rights under 

Section 2 without unconstitutionally burdening them under the 

Anderson/Burdick framework?  

MS. KARLSON:  I think in the redistricting process, 
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perhaps.  But I can't think of a scenario where that would be 

the case in terms of the voting practices perspective.  Because 

under both tests, you have to demonstrate, you know, some kind 

of substantive impact on a class of voters.  

The only distinction, I suppose, that you could make 

is that the Voting Rights Act is looking at minority groups 

specifically whereas equal protection, you know, any group 

could bring a claim.  

THE COURT:  So that there could be, potentially, some 

situations where you could have a violation of Section 2 

without -- 

MS. KARLSON:  I think potentially, but that would -- 

that's not this case.  

THE COURT:  Okay.  Let's talk about this case, then.  

What is the fraud?  Specifically, what fraud is 

HB 2023 seeking to prevent?  

MS. KARLSON:  The fraud that HB 2023 is seeking to 

prevent -- and perhaps "fraud" is slightly too strong a word, 

because there were two issues here that they were looking at.  

There's the instance of people who were taking ballots and, you 

know, destroying them or overvoting them to void them; and then 

there's the person who might collect a ballot and not remember 

to turn it in or lose it like we heard Mr. Konopasek talk 

about, you know, voter registration forms and ballots that were 

left in fields or left in Starbucks place.  
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So you have -- you know, fraud has a very strong 

intentional aspect of it -- 

THE COURT:  Well, tell me, what specific acts with 

regard to ballot collectors picking up ballots was HB 2023 

intended to address?  

MS. KARLSON:  It was intended to address the 

perception that people were collecting ballots and either not 

turning them in or withholding them.  

There is some deposition testimony from Robyn 

Pouquette-Stallworth, who's the Yuma County Recorder, that they 

would get ballots dropped on them at the very last minute 

because campaigns would go around collecting these early 

ballots.  

And if you -- you know, the way campaigns work is they 

get updated lists from the counties every day during the early 

voting process, and so candidates and campaigns know how to 

target their activities because they'll get these updated 

lists.  Okay, this person has turned in their early ballot -- 

THE COURT:  Slow down. 

MS. KARLSON:  Sorry.  

This person has turned in their early ballot.  Let's 

cross their name off the list.  So it impacts the ability of 

the county recorders to go through and count these early 

ballots effectively.  

And then also, there was the testimony of Rey -- or 
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lots of discussion about Rey Valenzuela and how there was a 

person who came to his door, misrepresented that he worked for 

the county, and because Mr. Valenzuela knew that he didn't work 

for county elections, Mr. Valenzuela was able to say:  You 

don't work for me.  You know, who are you, really, when you're 

collecting the ballots?  

And that was discussed in -- at the legislature when 

these bills were being considered.  

And he ran off.  I mean, if the person was a 

legitimate, "I'm just trying to be helpful," I'm not sure why 

they were misrepresenting themselves and I'm not sure why you 

would run off.  

THE COURT:  So the two activities that HB 2023 was 

intended to address was the activities resulting in late 

turning in of these ballots, being late on the day of election, 

and a person who might not be who they say they are when they 

ask to turn in the ballot?  

MS. KARLSON:  Well, unfortunately, because this person 

didn't properly identify themselves and didn't, you know, stick 

around -- 

THE COURT:  Is there any other basis?  Any other fraud 

or activity that HB 2023 is intended to address?  

MS. KARLSON:  All of the double-voting cases that were 

in the record.  And I believe -- 

THE COURT:  Let me ask you -- we heard that 
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Ms. Fuentes said she double voted some ballots.  Did anyone -- 

that's something that could be checked.  If you go to Yuma and 

they have a large number of double-voted ballots, you can 

verify that that occurred.  

Did anyone do that?  

MS. KARLSON:  Not to my knowledge. 

THE COURT:  So other than Fuentes, is there any other 

evidence of someone else claiming that there was double 

ballot -- double balloting based on some voter ballot 

collector?  

MS. KARLSON:  I'm sorry, Your Honor.  Could you repeat 

the question?  

THE COURT:  Other than Fuentes, is there any 

indication anywhere in the record that double -- is it "double 

balloting"?  Is that what they call it?  

MS. KARLSON:  No.  I believe that's where the 

miscommunication's coming in, is they would overvote. 

THE COURT:  Oh, over -- okay.  

Other than Fuentes, is there any other evidence of 

overvoting by a ballot collector?  

MS. KARLSON:  No.  But in that case, I -- there's not 

a specific, "this person admitted to doing this."  Because as 

Mr. Drake testified, that's, you know, a rather extraordinary 

circumstance that someone would admit to violating the law.  

But there was the situation with Mr. Valenzuela.  And, 
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again, there were the -- 

THE COURT:  We've already talked about that.  I'm 

asking for new ones.  

What I'm looking for is, I want to know the universe 

of the type of activity that was intended to be addressed by 

2023.

MS. KARLSON:  There was a widespread perception at the 

capitol not only with the Ms. Fuentes issue but, you know, that 

ballot security -- and I believe that Mr. Spencer testified 

about this during the consideration of HB 2023, that there had 

been a number of measures designed to ensure voter integrity in 

in-person voting.  And those measures had not been extended to 

early person voting.  And this was one way to ensure that there 

would be protection of the integrity of the election, and that 

was considered during HB 2023. 

THE COURT:  Okay.  So we got the difficulty in dumping 

ballots on Election Day.  We've got the person who came to 

Rey Valenzuela's house and said, "I'm here to collect your 

ballot."  And we have the perception at the capitol that there 

isn't the same type of voter security with regard to mail-in 

ballots that there are with in-person ballots. 

MS. KARLSON:  Correct.  And this perception that, you 

know, permeated the capitol at this time is what was at issue 

in Crawford, you know -- 

THE COURT:  What about -- I remember the sponsor 
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talking about buckets of ballots being her concern.  

Is that something that was part of the reason that 

they were concerned about passing HB 2023?  

MS. KARLSON:  Yes, it was.  I believe that that was 

one of the earlier bills.  But all of that, I believe, 

Mr. Drake characterized it as chatter.  

THE COURT:  Well, that's not what the sponsor said.  

She mentioned a couple times her concern about buckets of 

ballots.  That's my memory of testimony.  

MS. KARLSON:  Yes.  Yes, she did mention buckets of 

ballots. 

THE COURT:  So was there -- was that one of the 

reasons for passage of HB 2023, the perception that there were 

buckets of ballots being dropped off?  

MS. KARLSON:  Yes, Your Honor. 

THE COURT:  Okay.  Anything else?  

MS. KARLSON:  I mean, that's what this case comes down 

to. 

THE COURT:  All right.  Now, if Arizona still counts 

ballots returned by ballot collectors under HB 2023, how does 

HB 2023 prevent fraud?  

MS. KARLSON:  I think that goes to the points that we 

were just discussing.  A, it's addressing the perception of 

fraud.  Mr. Drake testified -- 

THE COURT:  No.  Listen to my question.  
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They get counted anyway --

MS. KARLSON:  Yes.  Well -- 

THE COURT:  -- so how does that prevent fraud?  

MS. KARLSON:  They go through the security process.  

So it prevents people from being -- having their ballot 

collected by someone like the ballot collector who came to 

Mr. Valenzuela, and who knows what his actual intention was.  

So that's one way it would prevent fraud, is by ensuring that 

people are not having their ballots taken from them that are 

then discarded.  

THE COURT:  Okay.  Now, you've noted in some of your 

briefs that there is no constitutional right to absentee 

voting.  Does that mean that there is no statutory 

constitutional limit on a state's ability to regulate absentee 

voting once it has chosen to offer it?  

MS. KARLSON:  No, I don't think that that's -- that I 

would go that far.  If you look at Ohio Democratic Party versus 

Husted, it talks a lot about all of the provisions that Ohio 

offered, and, you know, it's interesting that it tracks nearly 

identically with what Arizona offers.  Arizona's better on some 

things like voter registration and requesting an early ballot.  

But on the one hand, you don't want to have a system 

where if a state grants additional provisions, that they're 

then subject to never changing those provisions.  But what you 

saw in North Carolina, which is very, very different from what 
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we have here, the State targeted practices that it had already 

granted voters, and then it specifically looked at, okay, where 

is the voter -- what races use what practices, and those were 

the ones that it took away.

Arizona doesn't -- I mean, both parties agree, Arizona 

doesn't maintain that data.  That's not what Arizona did.  But 

in North Carolina it specifically targeted those.  So in a case 

like that where you're targeting the race and that's how you're 

choosing to remove those practices, that's absolutely a 

problem. 

THE COURT:  All right.  Now, you've moved to preclude 

the testimony of Dr. Lichtman.  If I were to grant your 

request, would that also need to preclude the testimony of 

Dr. Trende as well?  

MS. KARLSON:  No, I don't believe so.  We haven't -- 

THE COURT:  Well, he was called to testify in rebuttal 

to Dr. Lichtman's testimony, and I'm not sure how Trende added 

anything other than rebutting Lichtman. 

MS. KARLSON:  Well, I think that Trende did add 

specific additional information.  

So first off, to handle Dr. Lichtman, Dr. Lichtman 

opined about a whole bunch of things that he had never done 

before and that it didn't seem that there was good data on, 

like the vote by -- 

THE COURT:  I don't want the hear the Daubert issue 
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right now.  I'm just asking Trende.  

If Lichtman goes, Trende goes; right?  

MS. KARLSON:  No, I don't think that's right.  Because 

Trende, in addition to criticizing Dr. Lichtman's data, also -- 

or -- and report, also provided information of his own like the 

mail-in voting.  And I know that the question that ended up 

being struck was the use of mail-in voting and the race in 

2012, but he provided similar data that goes to that point.

THE COURT:  Now, remind me, were Trende and Lichtman's 

reports admitted into evidence?  

MS. KARLSON:  Yes. 

THE COURT:  So the data they have are in their 

reports; right?  I think everything that Dr. Lichtman testified 

to and referred to as data points were things from his report.  

Is that true?  

MS. KARLSON:  My recollection, yes.  

THE COURT:  So if I strike Dr. Lichtman's opinions, I 

don't necessarily -- I don't have to throw out his report.  The 

data in there can remain.  True?  

Your motion for Lichtman was about the opinions under 

a Daubert theory. 

MS. KARLSON:  Yes.  

THE COURT:  All right.  Is the 2005 report of the 

Commission on Federal Election Reform properly subject to 

judicial notice?  
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MS. KARLSON:  Yes, I believe it is.  The standard for 

judicial notice is the information that's available -- publicly 

available to the Court and, obviously, the Baker-Carr 

commission is -- obviously, the Baker-Carr commission is 

available to the Court. 

THE COURT:  All right.  Do you agree that a voting 

regulation disparity burdens minority voters if it eliminates 

an opportunity they are more likely to use or impose -- or 

imposes a requirement they are less likely to satisfy?  

MS. KARLSON:  No.  I think that there has to be a 

showing that, A, there's a meaningful impact on minority 

voters; and I think that there also has to be a showing that -- 

THE COURT:  Well, if it eliminates an opportunity that 

they are more likely to use, doesn't that impact them?  

MS. KARLSON:  I think that you have to look, then, at 

the electoral system as a whole.  You know, we're not -- in 

Arizona -- you know, Ohio Democratic Party, they had a 29-day 

early-voting period that the Sixth Circuit lauded as very 

progressive.  In Arizona, it's a 27-day early-voting period.  

Arizona, in fact, had online voter registration for 

more than a decade.  Ohio just got it.  Arizona has PEVL.  It's 

one of only nine states that has a Permanent Early Voting List 

where people are getting ballots just by checking a box.  I 

think that at that point, you have to look at all of the 

different ways that a person can cast a ballot.  
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THE COURT:  All right.  Are ballot envelopes now 

somehow tamper-resistant?  

MS. KARLSON:  Yes, according to statute.  

THE COURT:  And I don't remember if I asked:  What is 

the evidence I can look to to determine the legislature's 

intent in passing HB 2023?  

MS. KARLSON:  Well, I think that you can look at the 

legislative record.  I also think that you can -- 

Sorry, I'll try to slow down.  

-- look at the testimony of the bill's sponsor, and 

you can also look at what Jim Drake testified to at some 

length, was the fact that, procedurally and substantively, all 

of the bills that Dr. Lichtman testified to as being suspect 

actually had very good reasons and completely complied with all 

of the procedural requirements of Arizona law. 

THE COURT:  And you called the bill's sponsor.  I 

don't remember you calling anybody else.  Should I give more 

weight to the bill's sponsor's testimony than to some other 

evidence?  

MS. KARLSON:  I think that when it comes to whether 

there was discriminatory intent behind the bill, that yes, 

absolutely, you should give the bill's sponsor appropriate 

weight. 

THE COURT:  Okay.  I guess that means more weight.  

MS. KARLSON:  Yes, Your Honor. 
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THE COURT:  All right.  

Okay.  Those are the questions I had for you.  

Anything else you want to talk about?  

MS. KARLSON:  Your Honor, just a few things.  

There was a lot of testimony in the record about the 

potential impact for ballot collection in Navajo County -- or 

in the Navajo Nation.  But all of the testimony of actual 

ballot collection by unrelated people occurred in Maricopa 

County, where, as Dr. Rodden and Lichtman both testified, there 

was -- there's adequate roads, there's adequate mail delivery.  

Like, that's not an issue.  So I thought that that was 

interesting.  

And the Court, you know, more than a year ago asked 

plaintiffs to come forward with a witness who -- or a voter who 

had not been able to vote due to HB 2023, and the witnesses 

that they brought who were able -- who were alleging that 2023 

burdened them could not -- or actually did end up casting a 

ballot. 

And in terms of OOP, out of precinct, plaintiffs are 

casting this as a way that Republicans are trying to 

discriminate against Democratic voters.  But if you look at the 

record as a whole, that's not what's happening here.  

In 2011, the Arizona Republican-led legislature passed 

a bill that allowed counties to choose whether they did a vote 

center model or a polling place model, and the legislature did 
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that presumably to, you know, support the local control of 

elections that is a part and parcel of how all elections in the 

country are done.  And if you look at the counties that 

actually have adopted vote center models, you have Yavapai 

County, you have Yuma County, Graham, Greenlee, and Navajo 

County.  

Of those five counties, only Navajo County is a 

Democratic county.  And you had -- you know, F. Ann Rodriguez 

has been the county recorder of Pima County, the second largest 

county in the state, for -- since before 2011.  The Pima County 

Board of Supervisors has been Democrat for a very long time as 

well.  And for valid reasons that Mr. Nelson testified to, they 

did not adopt a vote center model.  

It's not a partisan issue here, it's because there are 

real burdens on the State and elections administration if we 

force counties to go to a vote center or, I guess, a vote 

center-light model that the plaintiffs appear to be suggesting.  

THE COURT:  All right.  Well, thank you. 

MS. KARLSON:  Thank you, Your Honor.  

MR. JOHNSON:  Thank you, Your Honor.  

And before I begin, I do -- I would like to, I guess, 

thank the Court and thank the other side.  It's been a pretty 

collegial process here.  Wish that the other branches of 

government could act the way that the third branch does, and so 

I do think that, for the record, I think it reflects good on 
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our community, the legal community, of how we get through some 

of these kind of weighty and complex issues, so I just want to 

put that on the record. 

I would like to take a second -- I'm going to take a 

little bit different tack on your first question if you 

wouldn't mind. 

THE COURT:  She's answered all my questions.  I have 

no more questions for the defense, but if you have something 

else you want to add -- 

MR. JOHNSON:  I do.  And the only thing I would like 

to point out is on the Section 2, whether or not abridgment 

equals the Anderson/Burdick burden, and whether or not if it's 

constitutional can it also not be -- can it be a violation of 

Section 2, and I would actually go back to the time, place, and 

manner of elections.  

So Article 1, Section 4, Clause 1 -- and this is, I 

think, supported by the Public Integrity Alliance at 

836 F.3d 1019 and 1021, which says that if it's constitutional, 

then we have to defer to the localities of how they are 

enforcing these laws. 

And so I do think that if the Court determines that 

this is a constitutional provision, because this is not a 

redistricting case, and at that point the local elections do 

take precedence.  And if it's constitutional, that trumps what 

Section 2 would or would not have. 
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THE COURT:  Well, then why would we have Section 2, 

then, of the Voting Rights Act?  

MR. JOHNSON:  Well, I think if you look at exactly 

what my colleague said, if you look back at the case history 

before Shelby, this statute was primarily for vote dilution 

through a redistricting effort.  If you look at the senate 

factors, that's how those are all put into place. 

THE COURT:  Yeah, the senate factors seem to be more 

applicable in those situations.  But are you saying Section 2 

has no applicability in a case like this?  

MR. JOHNSON:  No, I don't think that's true.  I think 

if you're going to do a Fourteenth Amendment case and a 

Section 3 case, I think that they can be considered intertwined 

so that if there is a violation of the Fourteenth Amendment, 

then you, in a way -- I wouldn't say de facto, but you have a 

Voting Rights Act case.  

But the reverse is not necessarily true.  If you have 

a Fourteenth Amendment that's a constitutional claim and then 

because of the way the time, place, and manner of election, I 

think at that time, because it's constitutional, the 

Constitution trumps everything.  

And at that point, you have to defer back to the state 

election and the local administration of those elections, 

especially because of the intertwined nature of the statute and 

the constitutional amendment. 
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THE COURT:  So just, for example, if I find there's a 

discriminatory intent but it's constitutional, Section 2 

wouldn't apply?  

MR. JOHNSON:  No.  I'll caveat then.  If you -- well, 

if it's intentional, it's also a violation of the Fourteenth 

Amendment, because that is a burden in itself.  So if you were 

to find that there's an intentional violation of the Voting 

Rights Act, those would have to go in play with the Fourteenth 

Amendment.  

Obviously, I don't think the record's here.  We're 

talking theoretically and having an academic discussion.  

But -- 

THE COURT:  If I were to frame -- I think the 

plaintiffs are arguing that the intent of the legislature when 

they passed 2023 was to purposely impact, disparately, minority 

voters. 

MR. JOHNSON:  Yes, Your Honor. 

THE COURT:  And if I were to buy their argument, does 

that mean -- under Section 2, but that doesn't mean I'd have to 

find it also unconstitutional?  

MR. JOHNSON:  Well, if you found intent, if there was 

an election law out there that was intentionally meant to 

impact minority voters or abridge the vote, which is what our 

Section 2 has --

THE COURT:  Yeah. 
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MR. JOHNSON:  -- then I think, again, they're hand in 

hand in that regard.  But -- 

THE COURT:  So if I find one, the other one's probably 

going to follow automatically?  

MR. JOHNSON:  Exactly.  I mean, both ways, though.  

Right?  

THE COURT:  Yeah. 

MR. JOHNSON:  So I think that that's the circumstances 

we have here.  

And then underneath the Fourteenth Amendment, you 

know, they have not, obviously, in this case met that burden, 

both the burden as well as balancing to the balancing test. 

So the Sandusky factors, which plaintiffs' counsel -- 

we still don't have a discussion on that from their side as how 

the Sandusky -- those factors come into play.  And if you 

listen to Director Spencer's testimony, they play right in line 

as to both for OOP as well as HB 2023.  That's a significant 

factor that has to come into play.  

And again, if you look at the impact under Section 2 

and the impact under Fourteenth Amendment, which is one of your 

other questions, the impact automatically is factual.  It has 

to be the same.  

THE COURT:  Let me go back to the Section 2 question 

in relation to the constitution.  If I were to find that the 

burdens imposed by HB 2023 are minimal for purposes of the 
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Anderson/Burdick evaluation, can I find that HB 2023 violates 

Section 2 if those minimal burdens fall heavier on minorities?  

MR. JOHNSON:  And the argument that I'm presenting for 

today is that because of the time, place, and manner of the 

elections underneath the constitution, that if you find that 

the practice is constitutional, then at that point there should 

not be any kind of statutory infringement of a constitutional 

right of the local elections to be able to run their elections 

as they please as long as it's constitutional.  

THE COURT:  So if I find that the burdens imposed are 

minimal for purposes of the Anderson/Burdick test and I also 

find that those minimal burdens fall heavier on minorities, 

you're saying the fact that I found it constitutional 

doesn't -- I don't get to go to that second step?  

MR. JOHNSON:  For the -- 

THE COURT:  For Section 2?  

MR. JOHNSON:  I agree you would not have to go to that 

second step if they were found minimally.  

If -- basically -- and my colleague's correct; if 

burden is minimal, you can't show the effects of the ability to 

elect representatives of minority voter choice. 

THE COURT:  So they're minimal, but when you compare 

them, they fall heavier on the minorities.  You're saying once 

they're found minimal, that's the end of the story.  Case 

closed.  
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MR. JOHNSON:  Well, no, but I think that the sliding 

scale test that is from the Public Integrity case and as well 

Anderson/Burdick addresses that issue.  So if you find them 

minimal, obviously, on the low end of the scale -- 

THE COURT:  Yeah.

MR. JOHNSON:  -- then that then transfers over to your 

entire analysis as to statutory interpretation. 

THE COURT:  But if I find them minimal on the scale 

but when I look at how they impact minorities, they impact 

minorities heavier, you're saying I don't even get to that 

evaluation?  

MR. JOHNSON:  I don't think you get to that evaluation 

because it's constitutional.  

And then the one comment that I would like to -- 

THE COURT:  Say that again.  I don't get to there 

because what?  

MR. JOHNSON:  Because, again, it's already been deemed 

constitutional in itself.  And so because it's -- if there is a 

larger burden on the impact, then that is going to implicate 

the Anderson/Burdick analysis on the sliding scale.  And if you 

get down to a lower impact, then that obviously, then, is going 

to cross over to a Voting Rights Act analysis. 

THE COURT:  But in Anderson/Burdick, am I considering 

the impact on minorities?  

MR. JOHNSON:  Well, impact -- you asked the question 
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of plaintiffs' counsel:  "How do I interpret burden?"  

And I think that the burden has to be interpreted 

through either impact or taking the election as a whole, of 

course, as to that analysis.  

THE COURT:  Okay.  But -- all right.  

MR. JOHNSON:  The one other question is plaintiffs' 

counsel, during his portion of the closing, basically 

discussed, you know, having this burden on voting for the 

Voting Rights Act.  I just want to clarify that.  The Voting 

Rights Act actually says denial or abridgment.  It does not say 

not make it more difficult to vote. 

And, you know, they tried the exact same argument in 

the Lee case, 843 F.3d at 600 and 601, and the Court said 

that's a leap too far.  You can't -- you can't -- just because 

it says it's a burden, that it's automatically a denial or 

abridgement.  

So I would urge the Court, let's make sure we're 

scoping the laws that we're talking about rather than 

micromanaging elections, which is what the problem was in 

Husted. 

THE COURT:  So you're saying under HB 2023, for 

example, there would have to be actual voters who couldn't vote 

as opposed to voters who have to hitchhike in and get their 

ballot in or something like that?  

MR. JOHNSON:  That's exactly right, Your Honor.  
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And we don't have any of that evidence in the record 

here.  Every -- you asked before and you've asked continuously, 

I'll be fair, all the way from the preliminary injunction stage 

all the way through trial:  Show me one voter that could not 

vote because of HB 2023.  

And they haven't been able to present it.  Every 

single witness testified they were able to vote.  Not one 

person from the Navajo Nation came here and said they could not 

vote because of HB 2023.  

And we've been in the state for a long time.  When the 

tribal communities don't like something, they are heard down at 

the legislature.  That is a fundamental issue that undermines 

the legislative history in this case, is that the Native 

American communities did not take a position on HB 2023.  And 

you heard that from Representative Ugenti. 

So trying to basically take the Navajo Nation 

experience and then transplant that over to the Hispanic 

community's experience within the Phoenix area, again, I think 

that's exactly what Lee says.  We're talking a leap too far, 

and we're mixing apples and oranges to try to come up with a 

construct of basically a violation of the Voting Rights Act.  

And that's just not how the law is meant to be 

written. 

THE COURT:  So you're saying unless I find that there 

are voters who cannot vote unless HB 2023 is removed -- unless 
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they can have some third party who's not related to them or 

doesn't live with them take their vote in, that plaintiffs 

lose. 

MR. JOHNSON:  That's exactly right.  

And you have to look for both the Fourteenth Amendment 

claims as well as the voting right claims.  I know that 

Dr. Rodden doesn't agree with this analysis, but you have to 

take the entire election scheme together.  

So you have to -- what you've said before, the 27 

days, the early voting opportunities, the ability to drop it 

off at any polling place, the showing up at -- in person, 

family member, caregiver, or household member, all of the great 

and easy ways that we do have in Arizona to vote, very similar 

to Ohio. 

THE COURT:  I think where we're having a -- where I'm 

having a hang-up is maybe your definition of abridgement.  How 

do you define abridgment?  

MR. JOHNSON:  Well, abridgment -- 

THE COURT:  Do you define it as denial?  

MR. JOHNSON:  Abridgment of the denial -- or denial -- 

it's abridgement or denial of vote, not allowing them to cast a 

vote, a person to cast a vote.  

THE COURT:  Denial is not allowing them to cast a 

vote.  What's abridgment mean, though?  It's got to be 

something different than denial, doesn't it?  
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MR. JOHNSON:  Well, abridgment would be that -- you 

know, somebody showing up at a polling location and having 

circumstances where they were 100 percent qualified to vote in 

that precinct and they had -- they were not able to vote.  

That's also denial, but I think abridgment goes into 

that factor of not allowing the opportunity to get to vote. 

THE COURT:  How is that different than denial then?  

I'm missing -- 

MR. JOHNSON:  The denial of vote is:  I'm not allowing 

you to vote at all.  You cannot vote 27 days -- you cannot do 

early vote -- 

THE COURT:  Okay.  Well, the effect's the same.  What 

you're saying it's just at what point you tell them they can't 

vote. 

MR. JOHNSON:  Yeah, that's exactly right.  

An abridgement says:  Listen, you can't take one of 

these other mechanisms to do it.  

And, again, as the totality, you have to look at the 

community's -- 

THE COURT:  I'm not seeing any difference between your 

definition of abridgment and denial.  I think the way you're 

describing them, they're the same.  

The statute can't mean that they're the same because 

it would be redundant in the statute, wouldn't it?  

MR. JOHNSON:  Well, abridgment is -- so, again, the 
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denial is the actual denying of the person the vote.  The 

abridgment is that basically -- hold on one second.  Let me 

see.  

Right.  Okay.  Well, I think that the Lee case, 

actually, that plaintiffs cited earlier is a semi-good example.  

So say that there was out-of-precinct voting.  

California, we heard testimony, that has out-of-precinct 

voting.  They have it; and then all of a sudden, for purposes 

that are in the Lee case, that because they were purposely -- 

in that case it was intentional -- trying to take away votes 

from a minority community, they then take away that opportunity 

to vote.  

And ballot collecting -- you know, go back through 

Title 16 or even Title 19, which Dr. Lichtman didn't know 

about.  Title 16.  Nowhere does it say:  You can vote by early 

vote, you can vote by in-person, you can vote by early ballot, 

oh, and you can vote by ballot collector.  That's not what it 

says. 

So we never took away the right for ballot collecting 

the way that it happened in the Lee case or in the 

North Carolina case, I'm sorry, that had the out-of-precinct, 

where you can vote in any precinct you want and the ballot 

would be counted.  By taking that away after a period of time, 

that would be considered abridgment, especially if it was for 

purposes or was meant to impact a minority group.  That's 
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abridgment. 

THE COURT:  Okay.  

MR. JOHNSON:  So other than that, if you don't have 

any more questions, thank you, Your Honor. 

THE COURT:  All right.  Thank you.  

Five minutes?  

MR. SPIVA:  Sure.  I can probably do it in less, Your 

Honor, unless Your Honor has further questions. 

First of all, that -- the notion that abridgment 

doesn't mean abridgment is just flat wrong, Your Honor.  It 

contradicts maybe 30, 40 years of case law going back to the 

Chisholm case.  

Abridge means to shorten, to lessen; it doesn't mean 

denial.  

We've heard several times that we didn't bring anybody 

from the Navajo Nation or, I guess, it wasn't mentioned, the 

Tohono O'odham Nation, in who said "I couldn't vote."  We did 

bring Leonard Gorman and LeNora Fulton, who talked about people 

that they knew who couldn't vote.  

The representatives of those areas in the legislature 

talked at length in the legislature about the fact that there 

are people who needed this in order to vote.  We don't have to 

show denial, but we had lots of testimony in the legislative 

record about the abridgment, the shortening, the burden this 

would place on the right to vote.  
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And it's not surprising that we would have difficulty 

actually bringing somebody four hours from the Navajo Nation 

who has difficulty voting either because of a disability or 

because they don't have a relative who can drive them.  

I mean, some of the very reasons that make it 

difficult -- more difficult, systematically more difficult in 

these nations to vote make it harder to actually bring someone 

into this courtroom.  And -- but we have brought their 

representatives, and their representatives were in the 

legislature saying these things.  I mean, so I just -- and the 

legislature ignored them.

THE COURT:  Well, remind me, what's the evidence of 

ballot collection on the Navajo Nation?  

MR. SPIVA:  There -- you mean in this case?  

THE COURT:  Yeah, that's what I'm interested in, the 

evidence in this case that there were ballot collectors being 

utilized in the Navajo Nation. 

MR. SPIVA:  Sure.  I mean, LeNora Fulton spoke to 

that.  Said that that was something that a lot of people relied 

upon, particularly as they were getting people to move onto the 

Permanent Early Voting List because of the OOP problem.  These 

two problems sometimes compound to make the situation worse.

We had Leonard Gorman, and I think there were others, 

Your Honor.  But certainly, we had those two who spoke at 

length about this in their testimony.  
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And then other evidence in the case, Your Honor, is, 

of course, the legislative record where we have the 

representatives that represent these areas who spoke at length 

about how this was needed, how it was a method of voting that 

was needed.  

Your Honor, I don't think it would be appropriate for 

the Court to take judicial notice of the Carter-Baker report 

from 2005.  I think it flunks every bases of Rule 201(d).  It 

is subject to reasonable dispute.  It's not generally known 

within the trial court's territorial jurisdiction.  It can't be 

accurately and readily determined from sources whose accuracy 

cannot reasonably be questioned.  

It basically flunks every single one of these.  I 

mean, it's a hotly disputed report.  And -- 

THE COURT:  Didn't Judge Bybee reference it, though, 

in one of -- in his Ninth Circuit -- 

MR. SPIVA:  Well, yes.  But that doesn't mean that it 

should be admitted into evidence, essentially, you know, 

through judicial notice.  I mean -- 

THE COURT:  Okay.  

MR. SPIVA:  And it's -- you know, it's also 12 years 

old, Your Honor, and if that were going to -- if we knew that 

were going to be admitted into evidence, we certainly would 

have put on a lot of evidence to put that into context. 

THE COURT:  All right. 
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MR. SPIVA:  I must confess, I don't understand the 

distinction, Your Honor, that is being made between what 

happened in North Carolina and what's happening here, where a 

practice has been used by a minority community heavily over 

some period of time and then is taken away by the State.  

I mean, my friend on the other side referenced the OOP 

voting, which had been available.  The State took it away.  

That is, the ability to vote out of precinct without -- and 

have your ballot cast.  You know, it strikes me as no different 

in substance than someone being able to cast a ballot by a 

ballot collector and then having that, once dependent upon, 

having that taken away. 

There was -- the point was made that the State had not 

targeted these practices at the voter because there wasn't -- 

race is not on the voter file, I think, was the implication, as 

it was in North Carolina.  But if that's the case, Your Honor, 

I think it was really willful blindness, because you have just 

pages and pages of testimony in the legislative record about 

how this is necessary from the people who you would expect to 

know the most; i.e., the representatives of these communities.

And nonetheless, the legislature ignored that, ran 

roughshod over it, actually made fun of it.  Said, "We're not 

going to baby these people."  "Not my problem," I think, was 

one of the things that Representative Ugenti-Rita said.  Really 

kind of demeaning commentary in the legislative record, which I 
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submit goes to intent.  

And I think the last thing that I would address, Your 

Honor, is the issue of fraud.  And I would submit to Your 

Honor, there's no example of fraud in the legislative record.  

I don't -- I don't even think -- I respectfully disagree with 

Your Honor.  

I don't think -- obviously, you'll have the 

transcript.  I don't think even Representative Ugenti-Rita 

referenced "buckets of ballots."  You know, I think there was 

some talk, some loose talk, frankly, by Senator Shooter about 

trunkloads of ballots, not here in the court but in the 

legislative record, potentially, which was shown to be false.  

I mean, that -- you know, you did have here in court 

Mr. Drake, I believe it was -- it was either Mr. Drake or 

Mr. Spencer, I can't remember which one, but one of them said:  

We had to issue a special press release from the Secretary of 

State's Office to debunk this myth that Senator Shooter was 

perpetuating. 

THE COURT:  Well, are you arguing that HB 2023 is 

unconstitutionally burdensome for everybody?  

MR. SPIVA:  Yes, Your Honor.  I would say that, but 

I -- but I would go further and say that although we don't have 

to show a disparate impact on minority communities to make out 

an Anderson/Burdick claim, we have shown a particular impact 

and burden with respect to minority communities.  
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And in Anderson and in Burdick themselves, they 

recognize that that actually is a factor that should increase 

the scrutiny that is placed on the restriction, if it targets a 

particular group, either because of their viewpoint or because 

of -- because of their ethnicity or race.  So -- 

THE COURT:  So if it targets Democrats, for example, 

you're saying that that's sufficient?  

MR. SPIVA:  That would be a factor that would require 

increased scrutiny -- I would submit strict scrutiny, 

Your Honor -- because it clearly goes right to the heart of the 

First Amendment violation here.  It's targeting people because 

of their politics and who they vote for. 

THE COURT:  Okay.

All right.  Thank you. 

MR. SPIVA:  Can I just have one second, Your Honor?  I 

just want to make sure I -- 

THE COURT:  All right.  

MR. SPIVA:  Thank you.  Thank you very much, 

Your Honor. 

THE COURT:  Okay.  Everything's in.  I'll take it 

under advisement.  

Where are the additional depositions?  Are those 

coming or -- 

MR. KAUL:  We'll bring them up to the clerk, Your 

Honor, if that's fine. 
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THE COURT:  Okay.  Then I'll take it under advisement. 

(Proceedings concluded at 12:11 p.m.) 
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C E R T I F I C A T E

I, JENNIFER A. PANCRATZ, do hereby certify that I am 

duly appointed and qualified to act as Official Court Reporter 

for the United States District Court for the District of 

Arizona.

I FURTHER CERTIFY that the foregoing pages constitute 

a full, true, and accurate transcript of all of that portion of 

the proceedings contained herein, had in the above-entitled 

cause on the date specified therein, and that said transcript 

was prepared under my direction and control.

DATED at Phoenix, Arizona, this 18th day of October, 

2017.

s/Jennifer A. Pancratz_     _______
Jennifer A. Pancratz, RMR, CRR, CRC
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